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PREFACE. 

During the period embraced by the Reports in ths volume, 
a change occurred in the organization of the Courts of the 

State, consequent upon the adoption of a new Constitution, by 
a vote of the people taken on the 2lst, 22d and 23d days of 
April, 1868. This Constitution having been submitted to the 
Congress of the United States, was approved upon the 25th 

of June, 1868; and the adoption by the General Assembly of 
%he XIVth Amendment to the Constitution of the United States, 

mentioned in the Act of Congress as a prerequisite for certain 

purposes, took place on the 4th of July, 1868. 
Governor Holden was installed as Provisional Governor on 

the lst, and as Governor upon the 4th of July 1868. 

Bp Art. IT, s. 1, of the State Constitution, "the distinction 

between actions at  law, and suits in equity, and the forms of 
all such actions were abolished ;" and by section 4 of the same 

Article "the judicial power of the State was vested in a Court 

for the trial of Impeachments, a Supreme Court, Superior 
Courts, Courts of Justices of the Peace, and Special Courts." 

The latter provision abolished the Courts of Pleas and 
Quarter Sessions formerly held for the respective counties. 

The Superior Courts, which before were held by eight 
Judges (in as many Circuits,) elected by the General Assem- 
bly, and commissioned during good behavior, are now (by Art. 

IV, ss. 12 and 26) held by twelve Judges (in as many Dis- 

tricts,) elected by the People for terms of eight years, and 

divided into two classes, so that the terms of six may expire 
every four years. 



rv PREFACE. 

The Term of the Supreme Court which began on the 8th 
day of June 1868 and ended on the 1st day of July thereafter, 
was held by three Judges elected by the General Assembly 
and commissioned during good behavior, according to the- 
former organization. The two terms that succeed i t  in this 
volume were held under the present Constitution, (Art. IT, 
ss. 8 & 26) and so by a Court composed of a Chief Justice and 
four Associates, elected by the People for a term of eight years. 

The first election of Judges under these provisions occurred 
at  the time of the adoption of the Constitution. 

In  conformity with action upon the same subject in other 
States, it has been ordered by the Supreme ~ o u r i  that the 
reports of its decisions shall be known hereafter simply as- 
" North Carolina Reports." In view of the large number of 
namesby which Reports in the United States are now known, 
this change will no doubt commend itself to the public. The 
present volume, reckoning upon a condensation of Winston's 
two volumes, will be known as volume LXIII. 
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STATE v. YOUNG HARRIS. 

Theye l ~ e l l ~ g  evidence that the decrased came to his death by the inflielion of 
whippings by the prisoner, whilsl, the latter insisted that the deatll was 
caused b y ,  a b u m  of which there was an appearance on the abdomen, the 
testimony of a physician that in his opinion the burn was inflicted after 
death, was admissible in support of other evidence for the pros~cntion. 

The evidence being closed on both sides, upon the defendant being permitted 
to recall a witness to explain a part of his testimony, it is within the dis- 
cretion of the Judge to forbid the examination of the witness as to new 
matter. 

The prisoner and a moman offered as a witness in his behalf having lived 
together as husband and wife while they were slaves, and having subse- 
yoent!y observed the ceremonies reqnired by the Act of 1866, ch. 40, s. 5 :  
Hdd that they TTere legally married, and her  testimony properly excluded. 

Although the law elloms to e person A bco  parentis the broadest latitude in 
governing, it is not necessary to prove eqmss malice on his part in order to 

' convict of murder, if the facts show such cruelty and inhumanity in whip- 
ping as exclude the idea of passion. 

I t  being a question whether a severe injury, supposed to  be a burn, was 
received by the deceased before death, it was competent for the prisoner to 
shorn that the deceased said he had a large burn upon his abdomen; such 
declarations being admissible as ranturd evidence. 

(Strtnte v. Samrd, 2 Dev. & Bat. 177 ; Rozdhnc v. Phite, 9 Ire., 63; Biles v. HoLizps, 
11 Ire., 16 ; Lush v. PricDnniel, 13 Ire., 486 ; Bell v. Xorvisett, 6 Jon., 178, 
and Eende~sola v. C~ouse, 7 Jon., 623, cited and approved.) 

NURDER, tried before JIitclzell, J., at Spring Term 1868, of 
the Superior Court of ROWAN. 
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The prisoner, a colored man, was indicted together with 
one Jane Harris, who had lived with him as his wife while 
they were slaves and after emancipation had continued to 
live with him having complied with the requirements of the 
Act of 1866, ch. 40 ; but he tras put upon trial alone. The 
deceased, a boy eighteen or nineteen years old, was the ille- 
gitimate son of Jane, and i t  was alleged that he came to his 
death in consequence of numerous and severe beatings upon 
his naked body, inflicted by the prisoner every day for a week, 
with a large leather strap, a bed cord twice doubled and 
knotted, and an iron ramrod-the alleged offence being that 
he had begged a piece of meat from a neighbor, and had 
denied doing so. At the end of the week he died. 

The witness to the beating was a girl named Louisa Harris. 
Dr. Fraley was also examined as a witness for the State, 
having been previously called upon by the coroner to examine 
the body. His testimony tended to corroborate that of Louisa 
Harris-by showing that the back, loins and sides of the 
deceased mere covered with bruises, &c. The theory of the 
defence was that the deceased came to his death by a burn, 
of which there was an appearance on his abdomen. Dr. 
Fraley testified that in his opinion this was caused by fire 
applied crfter the death. The prisoner introduced Dr. Jones and 
Dr. Whitehead, who testified that from the description of the 
burn given by Dr. B'raley, i t  had occurred b ~ o r e  death. The 
prisoner offered Jane Har1.i~ as a witness, but the Court ruled 
her to be incompetent. We then introduced his son Wallace 
Harris, who testified that about a week before deceased died, 
he was burning a brush-heap, and on getting upon i t  the 
flames flashed as high as his waist, when he jumped off and 
ran to a branch near by; and that the deceased showed him a 
burn on his leg. The prisoner offered to prove by this wit- 
]less that the deceased told hill1 he was burned on the abdomen, 
but his Honor excluded the declaration. 

lifter i t   as anfiounced by both sides that the evidence was 
closed, the pri~oner's counsel obtained leave to recall Dr. 
Jones, to explain part of his testimony. They then proposed 
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to examine him upon other points; but the Court refused to 
allow the examination to proceed further. 

The charge of the Court and the exceptions thereto are 
sufficiently set forth in the opinion of the Court. 

Verdict, Guilty. Rule for a new trial discharged. Judg- 
ment, and Appeal. 

Attorney General, for the State. 

Boyden & Bailey and J E. Kerr, contra. 

READE, J. I n  considering the legal questions involved, 
we hope that we have not allowed ourselves to be unduly 
influenced by the cruel and inhuman acts detailed in the 
evidence. 

1. I n  considering the first exception on the part of the 
defendant, i t  is to be recollected that the theory of the defence 
was that the deceased did not come to his death by the whip- 
pings, but in consequence of a severe burn on the abdomen. 

Dr. Braley was introduced by the State, and gave i t  as his 
opinion that the burn was received after death. This testi- 
mony was left to the jury by his Honor, as tending to corrob- 
orate the evidence of the girl, and the theory of the prosecu- 
tion. W e  see no force in the exception to i t  by the prisoner. 

The opinion of the Doctor as an expert, was clearly admis- 
sible, and, if his opinion was well founded, i t  proved the 
defendant's theory, that the deceased came to his death by the 
burn-to be false, and i t  tended to corroborate the testimony 
of the girl. 

2. After the evidence was closed on both sides, the defen- 
dant's counsel asked leave to recall a witness to make an 
explanation of some point in his testimony. He  was per- 
mitted to do so. After the explanation was made, the counsel 
attempted to extend the examination to new matter. This 
was refused by the Court, and the defendant excepted again. 

I t  was clearly within his Honor's discretion whether he 
mould allow the witness to be recalled, and i t  was as clearly 
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within his discretion to prescribe the terms, and to limit the 
examination. 

I t  mould be unjust to the counsel to suppose that there was 
any attempt to entrap tlle Court by proposing to recall the 
witness for a simple esp!anntion, when the real purpose mas 
to open the evidence anew; and so we take it that the only 
purpose in recalling the rritness mas, to explain. Therefore, 
as  soon as the explanation was given i t  w ~ s  legitimate for his 
Honor to stop the examinstion. 

3. The defendant oKei'ered Jane B ~ r r i s  as a witness. Tbe 
defendant and Jane whiie slavca, cohabited as n ~ n n  and wife. 
After their emancipation they observed the ceremonies pre- 
scribed k)y the statute oi' 1666, cl:zp. -IC, -cc, 5. That statute 
provides tlmt '. the sliwll be deemed to have hecn lax- 
fully married nr mai! and nife at  tlic tiinc of the commence- 
ment of sucli colial)i tntio~~ ali,:loagh they m:iy not  hare  been 
rnarriecl in due form of law." 

The competency of Jane was ol!jec?tcd to by the State. Slie 
was ruled out and again the defendant excepted. 

TYhether J a r ~ e  was a compete~~t  witness. depends upon the 
question whether she was the dei'endant'a T\-ife; and this again 
depelid? upon the force of the zbove statute. l ln r rhge  is a 
cir-il contract. i t  is more than that: I s t  least the status 
which ~narringe create;: i; n divine, n3 rrell as a civil institu- 
tion. Gnt  our Caurta (led ~ ~ i d l  i t  o ~ l y  a? a civil contract. 
, h d  therefore it is incibted tlial as $la.-cs liar1 no power to  
contract, tlie ~ t n t u s  of :m:riage did not  exist among them. 
S t n f e  v. X a m z d ,  2 Dcr. & B&t 177'. 

TTe have 110 purpose to con t ro~er t  this position. I t  i a  true 
that during the existence of > 1 Z L ~ ~ ~ j 7  onr l2-r did not p r o ~ i d e  
for tlie solenmization of ma~ringe nliioug them. They v e r e  
left in a state of nature. Atlid being so, it :night be interesting 
to  enquire horn far a fonner marriage 2 ~ '  ve~bcc cle y m e n t i  
aEected tlieir relations afte:. liieir conditioii had been changed 
t'roin s l a ~ ~ e r y  to freedom. For. in  a state of nature, wherc no 
solemnities of marriage are prescrihcd, s marriage per verba 
d e p e s e n t i  must he valid. But me are relieved from the neces- 
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sity of a consideration of that question, because of the whole- 
a;olne statute which we have cited. The substance of inar- 
riage-the consent of the parties, existing, i t  was as clearly 
within the power of the Legislature to dispense with any par- 
ticular formality, as i t  mas to prescribe such. 

This neither made nor impaired the contract, but gave effect 
to the parties' consent, and recognized as a legal relation that 
which the parties had constituted a natural one. 

So that, by force of the original consent of the parties while 
they were slaves, renewed after they became free, and by the 
performance of what was required by tlie statnte, they became 
to all intents and purposes man and wife. This would be so 
upon the strictest construction ; much more then upon the 
liberal construction which should be given to a statute of great 
public necessity, affecting the domestic relations of one-third 
of our people, and the morals of society in general. 

W e  conclude that Jane was the ~ ~ i f e  of the defendant, and 
I was properly excluded from testifj-ing. 

4. The defendant insisted that he was i n  loco pwentis 
towards the deceased, and that in the absence of express 
malice, his crime mould be manslaughter only. 

His Honor charged otherwise, and the defendant escepted. 
Conceding, for the sake of the argunlent, that the defendant 
did stand in the place of parent to the deceased: still the 
exception cannot avail him. I t  is true that the law allows to 
parents the broadest latitude in governing, and to that end 
correcting, their children. But the acts detailed in this case, 
were so cruel and inhuman. and so often repeated, and long 
continued, as to manifest " a heart totally regardless of social 
duty and fataIIy bent 011 mischief." They totaIly exclude the 
idea of passion, and fully prove malice. 

" Parents, masters and other persons having authority ifi 
$om dornestico, magT give reasonable correction to those under 
their care ; and if death ensue without their fault, i t  will be 
no more than accidental death. But if the correction esceed- 
eth the bo~mcls of due moderation, either in the meamre of it, 
o r  in tlie instrument made use of for that purpose, i t  will be 
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either murder or manslaughter, according to the circumstances 
of the case," Foster's C. L., p. 262, s. 4. 

I n  the case before us, what was the " measure" of correc- 
tion ? The deceased was stripped naked, placed on his back 
with his feet tied up, and was kept in that position every day 
from morning until dinner, for the space of a week, an& 
repeatedly whipped each day while in that position, and on 
the first day severely whipped. What were the " instruments" 
used ? A heavy leather strap, a knotted cord four double, and 
an iron ramrod; and with these he was beaten day after day 
until he died. There was " due moderation" neither in the 
" measure" nor the "instruments." The provocation was a 
very slight one, and all the circumstances showed delibera- 
tion and malice. We are entirely satisfied with his Honor's 
ruling in this particular. 

5. I t  being a question, whether a se-rere injury, supposed 
to be a burn, existed upon the abdomen before the death, 
the defendant offered to prove that the deceased said that 
he had a burn upon his abdomen. The Solicitor for the State 
objected to the evidence, and his Honor ruled i t  out. In this 
we think his Honor erred. The declarations of the deceased, 
as to the condition of his body and health a t  the time when 
the declarations were made, fall under the head of natural 
evidence. Such declarations are admissible in the very nature 
of things. No physician would undertake to prescribe for a 
patient without enquiring of him "how he felt," " where were 
his pains " and the like. Wliat weight the physician will give 
to the patient's declarations must be for his consideration. 
Bnd so what weigh the jury will give, is for t he i~  considera- 
tion. The question has been before this Court repeatedly, 
and need not be elaborated nom. All that can be said upon 
the subject will be found in Roulhuc v. Wlvife, 7 Ire., 63; Biles 
v. Holmes, 11 Ire., 16; Lush v. NcDanid, 13 Ire., 485; Bell v. 
Jforrisett, 6 Jones, 178; Eenderson v. Croztse, 7 Jones, 623. 

For this error there must be a venire de 92ouo. Lec this be 
certified, &c. 

PER CURIAM. Veni~e de novo. 
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STATE v. HENRY STORKEY. 

The Supreme Court has no power to grant a new trial because a verdict is 
foundupon ilasu$ieient testimony, or agazlzst the weight of testimony. The 
su$ieiency of the testimony offered is a question exclusively for the jury. 
Whether a verdict is against the weight of the testimony is a matter exclusively 
for the discretion of the Judge who presides at  the trial. 

I t  is not necessary, in North Carolina, to show emission in order to prove 
rape, even where the indictment concludes against the form of tha 
'' Statute "-not 'I  Statutes :" the 20th sec. of Rev. Code, chap. 36, having 
abolished all distinction between these phrases. 

An indictment for rape need not charge that the person ravished is over ten 
years of age. 

RAPE, tried before Warren, J., a t  Spring Term 1868, of the 
Superior Court of BEAUFORT. 

No statement of the facts is  necessary. 

Attorney Genera7, for the State. 

Rodman, contra. 

READE, J. I n  the case made for this Court, the evidence is 
stated in detail as the basis of exceptions by the defendant, 
That the evidence mas insufficient to satisfy a jury beyond a 
reasonable doubt, and, That their verdict was against the 
weight of testimony. 

I f  there was any evidence, its sztfiiency was a question for 
the jury, and, Whether the verdict was against the weight of 
the evidence was a question for the cliscretion of the Judge 
who presided a t  the trial. In  neither case can this Court 
interfcre. There was some e~ idence  teilding to show the 
defendant's guilt, and i t  may not be iinproper for us to say in 
support of the propriety of the conviction, that in onr opinion 
i t  was plenary. 

The defendant's second esctytion, that there was no proof 
of emission, cannot avail him. In  the first place, the witness 
said that the defendant " penetrated her person and ravished 
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her against her will." That is evidence from which the jury 
might infer emission. But, in the second place, i t  is not 
necessary, under our Statute of l8G0, chap. 30, to prore 
emission. This was probably not intended to be controverted 
by the prisoner's counsel. His objection probably is that the 
case is not governed by the Statute of 1860, because the indict- 
ment concludes, not against the " Etututes" but, against the 
" Stutufe." Rut our act (Rev. Code, chap. 25, sec. 20,) provides 
that no indictment sllall be vitiated by reason that i t  concludes 
against the Xtatutes, instead of against the Statute, or vice 
versa. 

We therefore do not perceive any ground for a new trial. 
The motion in arrest of judgment because the indictment 

does not charge that the female was over ten years of age, 
was properly refused. Our Statute makes i t  rape carnally 
to knov a child under ten years of age, even although she 
consent; but i t  in no Fay affects the guilt of one who car- 
nally kdoms a female abore that age against her will. Nor 
is it necessary to state the age except where the victim is 
under ten, nor even then unless the act is with the child's 
,consent. 

Let i t  therefore be certified to t l ~ e  Court below that there 
is no error, in order that the eentence of the law may be 
executed. 

PER CURIAM. No error. 

STATE v .  JAMES PULLEY and ELLIS WILKERSON. 

A witness for the State (here an accomplice) having been asked upon the 
examination in chief, whether he has not upon some other occasion given a 
different statement of the transaction, may thereupon, at  cbe instance of 
the Solicitor, be permitted to explain why he gave such statement. 

The comma, at  the end of the word I L  store," in section 2, of Rev. Code, 
ch. 34, is a misprint ; the enrolled bill in tho office of the Secretary of State 
has no such comma, and thus  how that the word is used as an adjective, 
qualifying the word l' house" which follows. 
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ARSON, tried before Cilley, J., at  Spring Term 1868, of the 
Superior Court of PERSOY. 

Upon the trial, one Stoke., an accomplice, a colored l s o ~  of 
16 years of age, was a principal witness to prove the commis- 
sion of the crime. On the examination in chief, after he had 
given an account of the transaction, he mas asked by the 
Solicitor if he had since denied this statement to be true. He 
answered that on one occasion he had denied i t  to a gen- 
tleinan of the bar. The Solicitor then asked why he had 
denied it. The prisoner's counsel objected to this question. 
The Gourt overruled the objection, and allowed the witness 
to say that he denied i t  in consequence of threats made to him 
by one Thaxter, a colored man living in Virginia, who 
though _not a preacher, held meetings in his neighborhood 
which one of the prisoners attended. 

Verdict, Guilty; Rule for a new trial; Rule discharged; 
Judgment and Appeal. 

Attomey Genemt, for the State. 

Graham, contra. 

FEARSON, @. J. The witness mas impeaclled kg- the position 
in wliich he stood before the jury,-that of an accoinpliee 
turning " State's witness," and m-e can see no reason why the 
Solicitor for the State was not a t  liberty' by questions asked 
upon the examination in chief, to enable the witness to say 
that he ha6 made a different statement, and then give an 
explanation, by stating what was the cause of his doing so, 
Suppose the matter had been passed over, and the prisoners 
had afterwards proved that the witness had made a different 
statement: I t  certainly would then have been proper for the 
Solicitor to recall the witness and give him an opportunity 
of making the explanation. V h a t  prejudice could, by any 
possibility, be done to the prisoner by the course pursued by 
the Solicitor in asking these questions by Fay of anticipating 
what he supposed would afterwards comc out in the course of 



10 I N  THE SUPREME COURT. 

the trial, in consequence of what had been elicited from the 
witness by a gentleman of the bar. 

The motion in arrest was based on the manner in which 
the word "store" is disconnected by a comma from the word 
" warehouse," as printed in the Revised Code, but upon inopec- 
tion of the enrolled bill i11 the office of the Secretary of 
State, i t  appears to be a misprint, by the introduction of a 
comma which is not contained in the enrolled bill. The 
word " store7' is there plainly used as an adjective, connected 
with " ware" by the disjunctive " or," both being added to the 
word " holise7'-thus, store or ware house," whereas, as 
printed the word " store" might be considered as used for a 
substantive. Upon an inspection of the enrolled bill the 
counsel for the prisoners properly abandoned the motion. 

There is no error. This will be certifled to the end, kc. 

PER CURIAM. SO error. 

GEORGE L. GIBSON v. HENRY L. GRONER. 

In the present condition of the Government and the Courts and as the process 
of the CourLs is now controlled, a plaintiff in execution can only collect 
currency, or United States Treasury notes. Ther~fore, in assessing damages, 
the jury should estimate the value of the demand ila cuwolacy. 

CASE, tried before iKtchel1, J ,  at Spring Term 1868, of the 
Superior Court of CABARRUS. 

The plaintiff borrowed from the defendant $150 in United 
States currency, and depositcd with him $360 in gold.coin, as 
a security for the return of the $150. In a few days there- 
after the plaictiff tendered 81 50 in currency to the defendant, 
and demanded the return of the gold. The defendant refused, 
and thereupon this action was brought. The only question 
was as to the measure of damages. The plaintiff insisted that 
he was entitled to the $360, with the prenzium added for gold, 
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VAUQHAN V .  RALEIGH AND GASTON R. R. COMPANY. 

and interest from the time of refusal. His Honor charged the 
jury that the plaintiff could only recover $360 and interest. 
Verdict accordingly. Judgment; and Appeal by the plaintiff. 

Boyden & Bailey, for the appellant. 
No counsel contra. 

READE, J. In  the present condition of the Government and 
the Courts and as the process of the Courts is now controlled, 
a plaintiff in execution can only collect currency, t e. United 
States Treasury notes. 

I n  assessing damages therefore, in any given case, justice 
requires that the jury should consider that fact, and that their 
verdict should be for the value of the demand in currency. 
If the demand be for a horse, and the horse is worth $100 in 
coin, and $150 in currency, the verdict ought to be for $150. 

In  applying that principle to this case, the plaintiff is enti- 
tled to a verdict for the amount cf the value of the gold 
which he deposited, in currency-i. e., to the nominal amount 
of the gold coin, with the depreciation of the currency added. 

These is error. 

PER CURIAM. Venire de novo. 

URIAH VAUGRAN o. THE RALEIGH AND GASTON R. R. CONPANY. 

Where an Agent of a Rail Road Company was introduced in its behalf, to  
prove that certain goods were not delivered to Ihe Company as a common 
carrier, it was competent for this purpose to show that it was the custom of 
the Company to weigh, mark and book such goods ; those in question not 
having been so treated. 

CASE, tried before Gillianz, J., at  Spring Term 1868, of the 
Superior Court of HERTFORD. 

The plaintiff sought to charge the defendant as a common 



carrier, with the value of seven and a half bales of cotton 
alleged to have been stolen vhile in the defendant's posses- 
sion. The evidence was that the plaintiff's agent, one FutrelI, 
took a quantity of cotton to the depot at  Benderson and 
offered to deliver i t  to the defendant's agent, one Moore. 
The defendant had an old and a new warehouse at  Hender- 
son, and Moore told Futrell that he had room for only eight 
bales. These he received and stored in the new warehouse. 
The other bales, twenty-seven in number, were put by Futrell 
in the old warehouse, of which the key was given him by 
hfoore. Shortly afterwards the old warehouse was broken 
open, and seven and a half bales stolen. Moore was intro- 
duced for the defendant, and testified that the old warehouse 
was not used by the Company, and that of this Futrell mas aware; 
that the proposition to deposit the cotton in the old warehouse 
was made by Futrell and nothing mas said as to who should 
bear the risk; that the eight bales were weighed, marked 
and booked, but the others were not so weighed, &c. The 
defendant also oEered to prove in this connection, by Moore, 
that i t  was the custom of the Company, at  the Henderson 
depot, to weigh, mark and book bales of cotton immediately 
after thcy were received for transportation. This evidence was 
objected to, and excluded by the Court; and the defendant 
excepted. 

Verdict and judgment for the plaintiff, and appeal by the 
defendant. 

Mooye, for the appellant. 

iS,mith and Bmgg, contra. 

READE, J. As bearing upon the question whether the Rail 
Road hail received the cotton for transportation as a conlmon 
carrier, and as confirmatory of the statement of i,he Agent 
that i t  had not, the defendant offered to ask the Agent 
whether i t  was not the custom to weigh and mark goods as 
they were taken for transportation, the goods in question not 
having been weighed and marked. The evidence as to the 
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custom wasruled out. I n  this t11cr.e was error; and for this 
error there must be a ue?zire de 77ot.o. 

The learning upon the question will lje fo'ouad in the author- 
ities cited a t  the bar. See eapecial!y Price v. Xcwl q" Tor?-i?lg- 
ton, 1 Salk., 285, (I Pn:. L. C., [39O.]) 

PER CGRIAII. Venire de novo. 

TIIE STATE o. 89BIUEL HAMPTO?J. 

Where one was going down the 8teps which Ied from a Court roonl, and 
another who was before him in  striking distance, stopped, tmned ahout, 
clenched his right hand (the arm baing bent at the elbow bat  not drawn 
back) and said, I have a good mind to hil you, whereupon the former 
ndkeci away and went down another staircase: Held that the latter was 
guilty of assault. 

I (State v. iVy&jfiald, Phil., 108, cited and approved.) 

Assarr~~,  tried before Cllley, J., at  Spring T e m  1868, of 
the Superior Court of G~ILFORD.  

The following special verdict was submitted to tke judg- 
ment of his Honor below: As the prosecutor was going i11 a 
crowd down one of the staircases lending out of the Court 
House in Greensboro', and was stepping down the first step, 
the defendant, who was in fiwnt of him, and in striking dis- 
tance, stopped, turned about, and with right hand clenched, 
his right arm bent a t  his side, but not drawn back, said, I 
have a great mind to hit you; that before this, and as the 
crowd was leaving the Court House, the defendant had said, 
If the cromd will go along to see, I will cowhide Lindsay; 
that Lindsay had no way to go down that staircase but by 
pushing past the defendant; and that he turned away from 
defendant and went down another staircase. 
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The Court being of opinion that the defendant was not 
guilty, the Solicitor for the State appealed. 

Attorney General, for the State. 

No counsel contra. 

READE, J. I t  would seem that there ought to be no diffi- 
culty in determining whether any given state of facts amounts 
to an assault. But the behavior of men towards each other 
varies by such mere shades, that i t  is sometimes very difficult 
to characterize properly their acts and declarations. 

We find i t  so in the case before us. An assault is usually 
defined to be an offer, or attempt to strike another. An 
attempt means something more than an qfer. As therefore, 
an o$er is a necessary ingredient in an assault, and as an 
attemnpt, or anything else, is not such, i t  would probably be 
more precisely accurate to say, that an assault is an offer to 
strike another. 

The distinction between an offer to strike and an attempt 
to strike, is very clearly stated in State v. Myerjield, Phil. 
108, and need not be repeated. 

I n  the case before us, the defendant placed himself imme- 
diately in front of the prosecutor, assumed an attitude to 
strike, within striking distance, in an angry manner, and 
turned the latter out of his course. This was an offer of vio- 
lence, and constituted an assault, unless there was something 
accompanying the act, which qualified it, and indicated that 
there was no purpose of violence. The only accompaniment 
of the act was the declaration: " I have a good mind to strike 
YOU." If the declaration had been, I intend to strike you, 
that would not have qualified the act favorably for the defen- 
dant. Nor if he had said, I have a mind to strike you. 

I t  is suggested, however, that the expression, " I have a 
great mind to strike," is used to express indecision ; as if one 
should say, I had a great mind to do so and so, but I did not, 
indicating that he was only debating in his own mind as to 
whether he would or would not. If that were the common 
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acceptation of the expression, i t  would not avail the defen- 
dant, because, when violence is apparently offered, the quaI- 
ifying declaration must not be equivocal, but unequivocal, so 
as to leave the person attacked no good reason to suppose 
that violence will be executed. 

We think that the facts found in the special verdict con- 
stitute an assault, and that his Honor was in error. Let this 
be certified, &c. 

PER CURIAM. There is error. 

STATE v. HARRISON CHURCH. 

Where one drew a pistol, (neither cocked nor presented,) and ordered another, 
who &,as within ten steps, to leave a public place, or he would shoot him : 
HeZd to be an assault. 

(State v. Hmnpto~, ante 13, State v. Myerjeld, Phil. 108; State v. Hooiooney, ibid, 
434, cited and approved.) 

ASSAULT, tried before ilfitchell, J., a t  Spring Term 1868, of 
the Superior Court of WILKES. 

The following is the special verdict found upon the trial: 
On a certain Sabbath, a t  a Church, where people had assem- 
bled for religious exercises, the defendant, with several 
others, was sitting outside of the building, about six or seven 
steps from it, and the prosecutor was approaching the Church, 
when the defendant, addressing him, said: We have no use 
for you in this company; you shall not come here; go back. 
The prosecutor declined to do so. The defendant then rose to 
his feet and said to the prosecutor, I have a pistol, and placed 
his hand on a pistol that was belted around hiw. The pros- 
ecutor then commenced retiring, but tardily. The defendant 
followed him a few steps, being not more than ten steps from 
him, and urged him to go off or he would shoot him, and 
while he was walking, drew the pistol from its scabbard, but 
did not cock it, or present i t  towards the prosecutor. 
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Upon these facts, his Hocor nTa9 of opinion that the defen- 
dant F a s  not guilty, a;d the Solieitor prayed an appeal. 

Attorney Genera?, for t11c State. 

No counsel coiifru. 

READE, J. ii Inex  thrca t :mnccolnpanied by an offcr o r  
attempt to strike, is mt a11 a m u l t .  

So an oFer to sir-ike, qnali8ed by some dec!aratiolz which 
shows that there is I L ~  -pcqode to execute T-iolence, is not an  
n*sault, unless the OSC~ i 4 n i ~ i i  a clcadly weapon, and then 
words are not al!omcct. Lo qualify the act. So an  ofkr of 
violence is an assadt,  eTcn if i t  be accompanied with a decla- 
ration that vio;ence wi l l  be fwborne upon a conditioil vs-hich 
the actor had no righi, Lo impose: as if one offering to strike 
rays. I will strike you if yon do not pull oi'f yoilr Eml. This 
~ v i l l  Le an assault, because he has no right, to require the hat 
to be pulled off. 

So, in the cme X~rfore us, if' the defendant had not drawn a 
deadly wespon, 'out had simply raised his fist in striking dis- 
tance, and said, If yon do not leave I will strike you, that 
would h a m  heen an assault, because he had no right to req~zire 
hiin to leave. Eut  t h  case is s l r o n p  than that. The prose- 
cutor was where lie had a right to be, and v a s  in no wrong; 
the defendant drew his pistol from his scabbard, advanced 
t o m r d s  the pinosecutor v h o  mas retiring, t!ireatctied to shoot 
him if Ire did not  leave, was in ten stcps of him, and drove 
him from ti,e place. This was certainly an " oEer " of vio- 
lence, and constituted an assault. 

The fact that tile pistol  as not cocked and pointed naked 
110 difference. That would have been but the work of a 
moment, and was not necded to put the prosecutor in fear, and 
to interfere with his personal liberty: State v. Wavaplon, u~zte, 

13; X f a t ~  v. iUpj; ield,  Phil. 108; Stccte v. Mooney, Ibid. 434. 
Let it be certified to the Court below, that there is error; 

to the end that jndgnielit may pass upon the special verdict as 
upon a verdict of guilty. 

PER CURIAM. Error. 
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ARMAND J. DEROSSET v. JAS. A. BRADLEY. 

Where two sureties on a note to a bank agreed, after the inuolvency of their 
principal, to employ a broker to buy notes of the bank to an amount suffi- 
cient to pay the debt, and one of them paid the broker for notes purchased 
by him, and discharged the debt: Held that he could maintain an action on 
the case against his co-surety for contribution. 

Where a note with two sureties, given before May 1865, was discharged by 
one of them after that time, held that the County Court had jurisdiction of 
a suit for contribution, under the Ordinance of June 1866, Ch. 9. 

CASE, tried before Barnes, J., at  Spring Term 1868 of the 
Superior Court of NEW HANOVER. 

The action had been brought by appeal, from the County 
Court, where i t  mas commenced in May 1867. The plaintiff 
and defendant became sureties of one Brown on a promissory 
note payable to the Commercial Bank of Wilmington. Brown 
afterwards became insolvent, and in April 1867 the plaintiff 
and defendant agreed to employ one Dawson, a broker, to 
purchase bills of the bank to an amount sufficient to pay the 
debt. The bills were accordingly purchased, and the broker 
charged 25 cents in the dollar for them. The defendant 
refused to pay the price, and the plaintiff paid for all of them 
and discharged the note to the bank. H e  then demanded 
contribution from the defendant, and upon refusal brought 
this action. 

The defendant insisted that the plaintiff was not entitled to 
recover, for three reasons: 

1st. That the remedy was in Equity: 2d. That the action 
should have been for a breach of the contract, and not for 
contribution: 3d. That the County Court had no jurisdiction 
under the Ordinance of June 1866. 

The Court charged that the plaintiff was entitled to recover. 
Verdict and judgment for the plaintiff, and appeal by the 
defendant. 
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No counsel for the appellant. 
W. A. Wright, contra. 

BATTLE, J. Neither of the objections urged against the 
right of the plaintiff to recover can avail the defendant. The 
parties were joint sureties of their principal, who was insol- 
vent, and their agreement as to the manner in which the 
debt was to be paid, did not change their liability to each 
other upon the payment by one of them of the whole debt. 
Upon such payment, the Revised Code, ch. 110, s. 2, gave to  
the party paying, an action on the case against his co-surety 
for his rateabIe proportion of the sum paid, whether of prin- 
cipal, interest or cost. This disposes of the first and sccond 
objections. The remaining one is equally untenable. 

The plaintiff had no claim upon the defendant until he had 
paid the debt of their principal in 1867. His cause of action 
did not arise, therefore, prior to the 1st day of May 1865, and 
hence the jurisdiction of the County Court was not taken 
away by the Ordinance of the Convention of 1866, ch. 19. 

PER CURIAM. Judgment affirmed. 

THE STATE v. AUGUSTUS HOLMES. 

In a case where the l i ~ t  of registered voters of a county was in the hands of 
the military and the proper civil' officers for drawing a jury 
were unable to procure a copy of such list: Zeld, that the order of Sep- 
tember 13, 1867, requiring jurors to be regislered voters, did not apply. 

Where a prisoner had already accepted as jurors three colored persons, held, 
that he had no right to challenge a fourth joror when tendered, on the 
ground tbat 7~e was a co!ored person. 

(State v. Arthur, 2 Dev. 217; State V. Coebitn~z, 2 Win. 95, cited andapgroved.) 

MURDER, tried before Buxton, J, at  Spring Term 1868 of 
the Superior Court of EDGECOBIBE. 
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The counsel for the plaintiff moved to quash the bill of 
indictment, and assigned therefor the following reasons, viz: 

1. "That it was not found by a grand jury drawn from the 
registered voters of the county, but from a list of the good 
and lawful men of the county, consisting of white freeholders 
only." 

2. " That i t  was not found by a grand jury drawn from the 
list of citizens assessed for taxes and who had paid taxes for the 
current year." 

The Attorney General admitted that the grand jury had 
been drawn in accordance with the laws unqualified by mili- 
tary orders, and examined as witnesses the Chairman of the 
County Court and the Sl~eriff of the county, who proved that 
before drawing the jury list, they had applied personally and 
by letter to the military head quarters, for a list of the reg- 
istered voters of the couuty, and that they had failed to 
obtain it; that such list was taken by, and was still in the 
hands of the military authorities, and that they had been and 
were still unable to procure a copy, and that without such 
copy they were unable to ascertain who were the registered 
voters of the county. 

The motion to quash was therefore overruled, and the 
prisoner excepted. 

A special venire of fifty yoocl and lazoful .inen was ordered to 
be summoned to try the case. The Sheriff returned twenty- 
five whites and twenty-five colored men as jurors. 

The prisoner accepted three colored jurors, and they were 
sworn in. H e  then challengecl one Camper, a juror, on the 
ground that he was a colored man. This cause of challenge 
was overruled, and the prisoner challenged him peremptorily. 
The prisoner made but twelve peremptory challenges. 

After a verdict of guilty, there was a rule for a new trial, 
which was discharged, and the prisoner appealed. 

Attorney General for the State. 

No counsel for the prisoner. 
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BATTLE, J. The case, as it appears in the bill of exceptions 
filed by the prisoner, presents two questions, the first of which 
relates to the drawing of the grand jury, and the second to 
the prisoner's challenge of a petit juror. 

1. The prisoner's counsel moved to quash the bill of indict- 
ment, because the grand jury by which i t  was found was not 
drawn in accordance with the Military orders of the 30th of 
Xay, and the 13th of September, 1867. The second section 
of the first of those orders, prescribes as follows: All citi- 
zens assessed for taxes and who shall have paid taxes for the 
current year are qualified to serve as jurors. I t  shall be the 
duty of the proper civil officers charged with providing lists 
of jurors, to proceed within their s e~~e ra l  jurisdictions, with- 
out delay, and ascertain the names of all qualified persons, 
and place them on the jury lists, and from such revised lists, 
d l  jurors shall be hereafter summoned and drawn in the man- 
ner required by law." 

The second order relates to and modifies the first, so as to 
make i t  read as follows: " All citizens assessed for taxes, and 
who shall have paid taxes for the current year, and m-ho are 
qualified, and have been and may be duly registered as voters, 
are hereby declared qualified to serve as jurors." It is 
manifest that the effect of this modifying order is to prevent 
a person from being competent as a juror merely on account 
of his being a tax payer; he must have the additional quali- 
fication of having been dulj- registered as a voter. I t  appears 
from the case, that '' the proper civil officers, charged with 
providing lists of jurors," attempted to comply with the 
requirements of the order, but were unable to do so because 
they could not obtain from the military authorities, in whose 
custody they were, the lists of the registered voters. We 
cannot suppose, for a moment, that the military authorities 
intended that the whole administration of the criminal lam 
should be suspended, because of its not being convenient for 
them a t  the time to furnish those lists, and we, therefore, 
think that the Court acted right in directing a grand jury t o  



JUNE TERM, 1868. 21 

be drawn in the usual manner, according to the laws of the 
State. 

2. The second question is, whether the prisoner is entitled 
to a venire de novo as a matter of right, because of the Court 
having overruled his challenge for cause to a person tendered 
to him as a juror, and whom he then challenged peremptorily, 
withal, however, accepting a jury before his peremptory chal- 
lenges were exhausted. I t  appears from the record that a 
speciaI venire of fifty good and lawful men were ordered to 
be summoned to try the case, and that thereupon the Sheriff 
returned twenty-five whites and twenty-five colored men as 
jurors. In  forming the traverse jury, three colored jurors 
were tendered to and accepted by the prisoner, but upon the 
tender of the fourth he was objected to on account of his color; 
and the objection was overruled and he was then challenged 
peremptorily. The overruling of this objection is the ground 
of the application for a venire de novo. I t  is manifest that the 
special venire was summoned in accordance with the require- 
ments of the military orders to mhich me have referred, and 
the prisoner insisted upon his right to have them so sum- 
moned, as appears not only from his acceptance of three 
colored jurors, but also from his motion to quash the bill of 
indictmeut, because i t  had not been found by a grand jury 
selected from a list made out by the Justices of the County 
Court in obedience to such orders. Why the motion to quash 
was not sustained, we have aheady seen. When the Superior 
Court, a t  which the prisoner was tried, sat, the difficulty, i t  
seems, was removed, and the prisoner clearly showed his 
acquiescence, if not his desire, in the summoning of colored 
as well as white jurors on the special venire. Having done 
so, we think he is not at  liberty to object for cause to a juror 
merely on account of his color. This makes i t  unnecessary 
for us to notice the effect of the circumstance that the traverse 
jury was formed before the prisoner's peremptory challenges 
were exhausted. See State v. Arthur, 2 Dev. 217; State v. 
Cockman, 2 Win. 95. 
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LITTLE B. LITTLE. 

I t  must be certified to the Superior Court for the County 
of Edgecornbe that there is no error in the record. 

PER CURIAY. No error. 

NANCY E. LITTLE v. LABAN LITTLE. 

Upon an application for alimony peladente Zite, it is unnecessary to decide 
whether the petition warrants a divorce a oilaculo, or only a divorce a mensa 
ct thoro. 

Where a petition for divorce by the wife showed forbearance (and conni- 
vance) by her in regard to adulteries committed by the huaband while she 
remained in his house, and then charged that afterwards he drove her 
from his house by threats of violence, swearing he would kill her if she 
did not leave: Hdd, to set forth ground sufficient for a divorce a mensa et 
thoro, at  least. 

, ( JThPti~gton v. Whittington, 2 D. & B. 64, and Halasley v. Hanaley, 10 Ire. 506, 
cited and approved.) 

MOTION for alimony pendente life, heard by Mitchell, J., a t  
Spring Term 1868 of the Superior Court of MECKLENBURG. 

The facts necessary to an understanding of the opinion 
appear sufficiently set forth therein. 

The Court below having allowed the plaintiff's motion, the 
defendant appealed. 

J. H. Wilson for the appellant. 

Dowd, contra. 

BATTLE, J. For  the purposes of this case, i t  is unnecessary 
for us to decide whether, upon the facts stated by the peti- 
kioner, she is entitled to a decree for a divorce a vificulo ma- 
irimonii, according to the special prayer of her petition; for 
we are clearly of opinion that, under the general prayer, she 
is entitled to a divorce a rnensa et thoro, and that this is suffi- 
cient to authorize a decree for alimony pendente lite. 
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The counsel for the defendant made a strong argument to 
show that the long delay of the plaintiff after a full knowledge 
of the adulterous acts of her husband amounted to acqui- 
escence in his criminal intercourse with the two black women 
mentioned in the petition, and was a bar to her claim for a 
divorce. In  support of this argument, he referred to and 
relied upon the case of Vhittington v. Wlzittington, 2 Dev. & 
Bat. 64. In  which i t  was held that an unreasonable delay by 
one party after a probable knowledge of the criminal conduct 
-of the other would, if unaccounted for, preclude such party 
from obtaining a decree for either kind of divorce. This 
argument was met by one equally forcible from the plaintiff's 
counsel, to prove that a woman might remain for a long time 
in the same house with her husband while he was carrying on 
an adulterous intercourse with another woman, and yet obtain 
a decree for a total divorce if he continued his criminal acts 
after his brutal condct had at  last compelled her to leave 
him. The counsel referred to the case of Hanslty v. Handey, 
10 Ire., 506; in which is contained the following language: 
"After such a separation, forced on her by the debasing 
depravity, violence and other outrages of the husband, she 
might well insist on any supervening criminality on his part. 
Tor  so far from being precluded from making complaint of 
the repetition of the fault, the guilt of the repetition after 
such forbearance-not connivance-on the part of the wife, 
would be aggravated beyond that of the first fault. We 
shall hold, therefore, that she might insist on adultery with 
this slave, supervening the separation thus forced on her." 
Upon the petition which we are now considering, we might 
hold the same thing were there any distinct and unequivocal 
charges of acts of adultery committed after the petioner had 
-been driven away from her husband's house. But the only 
expression in the petition tending that way is, that after her 
husband had forced the petitioner to leave, " he was left in 
the uninterrupted enjoyment of his negro prostitute, by whom 
he had begot a child." Whether that expression alleges 

. such a charge of continued adultery as will justify a decree 
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for a divorce a viltculo matrimonii, is, as we have already said, 
unnecessary for us to decide; because there is a clear and 
explicit allegation that the defendant drove the petitioner, 
" with threats of violence, from his house, and swore he would 
kill her if she did not leave." This, coupled with the previous 
statements of his adulterous intercourse with two black 
women successively, clearly entitles the petitioner to a decree 
a t  least for a partial divorce, and that is sufficient to sustain 
the order for alimony pendente lite. 

The order appealed from is affir~ed, and this must be cer- 
tified to the Court below. 

PER CURIAM. Order affirmed. 

ROBERT BYNUM v. WILLIE DANIEL. 

After a Psd. pros. had been entered as to one of several defendants, upon 
motion by the respective parties remaining, material amendments were 
allowed to each: Held, that any question as to costs upon the process 
against the defendant discharged, should have been settled at the time of 
such allowance ; and that upon such question being raised after final judg- 
ment for the demand and costs it will be presumed by the Court to have 
beep settled. 

ASSUMPSIT, tried before Sl~ipp, J ; ,  at Fall Term 1867 of the 
Superior Court of WILSON. 

The writ was original in Debt, wherein one Rountree had 
been made defendant together with Daniel. 

At Fall Term 1867, the first trial term, the plaintiff enterea 
a nol. pros. as to Rountree, and the defendant obtained leave 
to  add the plea of" the statute of limitations," whereupon the 
plaintiff, upon motion, was allowed to change his writ tcl 
assumpsit, and to claim for damages the sum of $2,000. Upon 
the trial, there was a verdict for the plaintiff. Judgment 
accordingly, and for costs to be taxed by the Clerk; and 
Appeal by the defendant to the Supreme Court. 
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Moore, for the appellant. 
Bragg, contra. 

READE, J. This was an action against two defendants, in 
which there was nol. pros. as to one, and a verdict and judg- 
ment against the other for the demand and full costs. The 
defendant insists that the costs incurred in regard to the 
defendant against whom nol. pros. had been entered ought not 
to be taxed. Probably that wouId be so (but we do not decide 
it) if i t  were not for the peculiar circumstances of this case. 
The action originally was debt. On the plaintiff's motion, it 
was changed to assumpsit?-the defendant, by leave of Court, 
having previously added the plea of the statute of limitations. 
Upon this the parties, by common consent, proceeded to trial. 

It seems to us that the proper time to raise any question 
about the costs of the action was at the time when the form 
of action and the pleadings were changed. I t  was then the 
province of the Judge to impose such terms as to costs as he 
might think proper. 

We are of opinion that it is to be presumed that the ques- 
tion of costs was a t  that time considered, and that, by pro- 
ceeding with the cause as i t  stood, its incidents, including the 

I costs, passed along withait and must abide the result. 
There is no error. 
Let judgment be entered in accordance with the verdict and 

judgment below. 

PER CURIAM. Judgment affirmed. 
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THE STATE v. ALEXANDER WILLIS. 

Upon a trial for murder, the fact of killing with a deadly weapon being 
admitted or proved, the burden of showing any matter of mitigation, excuse 
or justification is thrown upon the prisoner. 

I t  is incumbent upon the prisoner to establish such matter, neither beyond a 
reasonable doubt nor caccording to t h  pyondwame of testimony but, to the rat& 
facticm of the j w y .  

(&at8 v. EUkk, 2 Win. 56, cited and approved. Language used in &ate V. 

Peter Johnson, 3 Jon. 226, in regard to degree of proof of matters of excuse, 
&c., modified.) 

MURDER, tried before B2cxtofi, J., at  Spring Term 1865 of 
the Superior Court of WAKE. 

Upon the trial it was shown by the State, and admitted by 
the prisoner, that the latter killed the deceased by intention- 
ally stabbing him with a knife, which was exhibited, and 
admitted to be a deadly weapon. 

The Court was asked by the prisoner to charge the jury 
that the State was required to establish to the satisfaction of 
the jury, beyond a reasonable doubt, the commission by the 
prisoner of the particular act for which i t  asked his convic- 
tion. This the Court declined to do, and the prisoner 
excepted. 

Upon this point the Court instructed the jury, that when it 
is proved or admitted that one killed another intentionally, 
with a deadly weapon, the burden of showing justification, 
excuse or mitigation is on him, and all the circnmstances of 
such justification, excuse or mitigation are to be satisfactorily 
proved by him, unless they appear in the evidence against 
him; that the fact of killing being proved or admitted,nothing 
more appearing, the law presumes such killing to have been 
done in malice, and so to be murder; that the circnmstances of 
justification, excuse or mitigation, are to be satisfactorily 
proved, not proved as the State is required to prove an eesen- 
tial fact, that is beyond a reasonable doubt, for the doctrine of 
reasonable doubt is never applied to the condemnation of a 
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prisoner, but to his acquittal; and that the jury must be satis- 
fied by the testimony offered in the case on either side that the 
matter in justification, excuse or mitigation is true. 

To this the prisoner excepted. 
Verdict, Guilty; Rule for a new trial; Rule discharged; 

Judgment and Appeal. 

Haywood and Fowb d? Badger, for the prisoner. 

Attorney General, for the State. 

BATTLE, J. The exception of the prisoner raises fairly and 
distinctly the question, whether upon the trial of an indict- 
ment for murder, the fact of killing with a deadly weapon being 
admitted or proved, the burden of showing any matter of 
mitigation, excuse, or justification, is thrown upon the pris- 
oner, or whether i t  still remains upon the State to prove, 
beyond a reasonable doubt that the act of killing was done 
with malice prepense, express or implied. I t  has, as we 
think, always been considered as the rule in this State, that 
from the fact of killing with a deadly weapon, the law will 
imply malice, and then the onus of the proof to remove it, is 
devolved upon the slayer. I t  was so held by this Court in 
the case of the State v. Peter Johnson, 3 Jon. 266, in which it 
was said that the rule that the jury must be satisfied beyond 
a reasonable doubt, of the prisoner's guilt, before they could 
'convict him, applied only to the fact of the homicide, for if 
the jury found that fact against him, every matter of excuse, 
mitigation or justification, ought to be shown by him. The 
burden of proof in such case being shifted from the State to 
the prisoner, i t  was incumbent on him to establish the matter 
of excuse or justification, beyond a reasonable doubt." Again, 
i n  the State v. ElZiclc, 2 Win., 56, which was ably argued 
and well considered, the Court say: " The positicn that the 
principle, on which the doctrine of reasonable doubt is 
grounded, is as much applicable to the grade of the homi- 
cide, as i t  is to the fact of the homicide, is not true. The 
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error consists in not attending to the distinction, that the 
.fact of the homicide must be proved by the Slate, but if 
found or admitted, the onus of showing justification, excuse 
o r  mitigation, is upon the prisoner. A t  page 290, Foster 
says, whoever would shelter himself under the plea of provo- 
cation, must prove his case to the satisfaction of the jury; 
the presumption of law is against him, till the presumption is 
repelled by contrary evidence." The rule thus laid down by 
Foster, in his Crown Law, and sanctioned by this Court, will 
be found to be sustained by all the most approved of the 
English elementary writers on the criminal law, as well as  
by many adjudged cases. See 4 Bla. Com. 201,l  East PI. 
Cr. 224, 340, 1 Russ. on Cr. (1st ed.,) 614, 616. Bac. Abr. 
Tit. Murder C. 2,2 Stark on Ev. 948, Archb. Cr. PI. (1st. ed.) 
212, 213,2 Chit. Cr. Law (4 Am. ed.) 727. Ros. Cr. Ev. (2nd 
ed.) 20, 653. And for adjudged cases, see, among others, 
Regina v. Kirkham, 8 C. & P. 116, (34 C. L. Rep. 318,) Rex 
v. Greenacre, ib. 35 (34 C. L. Rep. 280.) 

In  America the leading case on the subject is Common- 
wealth v. York, which was tried in Massachusetts, and is re- 
ported in 9 Metcalf, 93. The case wae ably argued a t  the 
bar, and the Court being divided in opinion, gave the subject 
a thorough and exhaustive examination, reviewed all the 
English authorities ancient and modern, and many cases 
decided in this country, with the following result as announced 
by the majority, consisting of every member of the Court 
except one: "When on trial of an indictment for murder, 
the killing is proved to have been committed by the defen- 
dant, and nothing further is shown, the presumption of law 
is, that i t  was malicious and an act of murder, and proof of 
matter of excuse or extenuation lies on the defendant, which 
may appear either from evidence adduced by the prosecution, 
or from evidence offered by the defendant. But where there 
is any evidence tending to show excuse or extenuation, i t  is 
for the jury to draw the proper inferences of fact from the 
whole evidence, and to decide the fact on which the excuse or 
extenuation depends, according to the preponderance of evi- 
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STATE V.  WILLIS. 

dence." The opinion of the Court resulting in this conclu- 
sion was delivered by Chief Justice SHAW, but there was a 
dissenting opinion filed by WILDE, Judge, in which he endeav- 
ored to maintain the following propositions: 

1. "That when the facts and circumstances accompanying 
a homicide are given in evidence, the question whether the 
crime is murder or man-slaughter, is to be decided upon the 
evidence, and not upon any presumption from the mere act of 
killing. 

" 2. That if there be any such presumption, i t  is a presump- 
tion of fact, and if the evidence leads to a reasonable doubt, 
whether the presumptionis well founded, that doubt will avail 
i n  favor of the prisoner. 

" 3. That the burden of proof in e;ery criminal case is on 
the Commonwealth to prove all the material allegations of 
the indictment; and if, on the whole evidence, the jury have a 
reasonable doubt whether the defendant is guilty of the crime 
charged, they are bound to acquit him." 

The propositions thus enunciated by WILDE, Judge have 
received the sanction of a few adjudications in some of the 
States, and have been adopted by both Wharton and Bishop 
in their elementary works on the Criminal Law; and i t  is 
upon these authorities that the counsel for the prisoner in the 
present case mainly rely. 

W e  prefer to stand super antiquas vias, and to adhere 
to the rules laid down in the State v. Ellick, above referred 
to. In  that case the erroneous statement which we had 
inadvertently made in the State v. Peter Johnson, that i t  
was incumbent on the prisoner to establish the matters of 
.excuse or extenuation beyond a reasonable doubt, is corrected. 
I n  i t  is also corrected what we consider as erroneous in the 
decision of the Court in Commonwealth v. York, that the mat- 
ters of excuse or extenuation which the prisoner is to prove, 
must be decided according to the preponderance of evidence. 
It is more correct to say, as we think, that they must be 
proved to the satisfaction of the jury. I t  is seen that, in the 
proof of such matters, we do not recognize any distinction 
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between the case where the questibn is whether the homicide 
is murder or  manslaughter, and that where i t  is whether the 
killing is murder or excusable or justifiable homicide. 

Upon the whole case, we are 'constrained to say that there 
is no error in the record, and i t  must be so certified, as the 
law directs. 

PER CURIAM. No error. 

THE STATE 0. HENDERSON CAUDLE and others. 

After conviction of a Forcible Trespass, judgment will not be arrested because 
the indi~t~ment contains no allegation as to the time when the offence was 
committed. 

FORCIBLE TRESPASS, tried before ,Mitc7zeZl, J., at  Spring 
Term 1868 of the Superior Court of YADKIN. 

On the trial below, after a verdict for the State, the defend- 
ant moved in arrest of judgment because the indictment 
contained no specification of time in connection with the com- 
mission of the offence charged. This motion was refused, 
and judgment having been pronounced, the defendant ap- 
pealed. 

Attorney General, for the State. 

No counsel for the prisoner. 

BATTLE, J. The only ground upon which the motion in 
arrest of the judgment in this case is based, is expressly 
removed by the Act, Rev. Code, c. 35, S. 20. Among the 
omissions in an indictment, which by force of that section 
cannot be made available in arrest of judgment after a ver- 
dict, is that of not stating " the time a t  which the offense 
was committed, in any case where time is not of the essence 
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of the offense." I t  cannot .be insisted that time is of the 
essence of the offense of Forcible Trespass. 

There is no error, and i t  must be certified as the law directs. 

PER CURIAM. No error. 

THE STATE v. WILLIAM MURRAY. 

The prisoner has a right, with a view of impeaching her credibility, to ask the 
prosecutrix when introduced as a witness in a case of alleged rape, if she 
had not been delivered of a bastard child. 

The error in excluding such question is not cured by permitting the prisoner 
to show afterwards, by various witnesses, that the prosecutrix had been 
delivered of such child, and that her character for chastity is bad. 

Errors committed by the Court during the trial can be remedied only by a 
venire de novo. 

(&ate v. Patterson, 2 Ire. 346 ; &ate v. Garrett, Bus. 357 ; Gtatev. March, 1 Jon. 
526, cited and approved.) 

RAPE, tried before Barnes, J., a t  Spring Term 1868 of the 
Superior Court of STANLY. 

The prosecutrix, one Jemima Motley, was introduced as a 
witness for the State, and proved all the facts necessary in 
law to constitute the offence. With the view of attacking her 
credibility, the prisoner's counsel proposed to ask her if she. 
had not been delivered of a bastard child, and if she had not 
had sexual intercourse with other men. To ,these questions 
the Solicitor for the State objected, and thereupon the Court 
excluded them. The prisoner excepted. 

The prisoner was permitted to show, by various witnesses, 
that the said Jemima had been delivered of a bastard child, 
and that her character for chastity was bad. 

The other parts of the case transmitted to this Court a rc  
not important. 
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Verdict, Guilty. Rule for a new trial; Rule discharged; 
Judgment, and Appeal. 

Merrimon, for the prisoner. 

Attorney General, for the State. 

PEARSON, C. J. "With a view of attacking her credibility, 
the prisoner's counsel proposed to ask her if she had not been 
delivered of a bastard child ? And if she had not had sexual 
intercourse with other men ?" The Court held that the ques- 
tions could not be asked. 

There is error. We consider the point settled. State v. 
March, 1 Jon. 526; State v. Garretf, Bus. 357; State v. Pat- 
terson, 2 Ire. 346. 

" The prisoner was permitted to show, by various witnesses, 
that the said Jemima Motley had been delivered of a bastard 
child, and that her character for chastity was bad." 

We do not think that this can have the effect of curing the 
error. The admission of an allegation in pleading is in some 
instances cured by verdict. But an error committed by the 
Court can only be remedied by a vmire de novo. 

It is unneeessary to notice the other points made in the 
case. 

This opinion will be certified, &c. 

Venire cZe novo. 
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STATE v. MCCURRY. 

STATE a. JOSEPH McCURRY. 

A special  eni ire summoned previous to the day of trial cannot be successfully 
challenged because the original panel was set aside upon a challenge to 
the array. 

An objection by the State to a question asked of a witness being sustained by 
the Court but immediately afterwards withdrawn so that the prisoner 
might have asked it : HeZd, no ground for a new trial, especially where the 
same question was asked and answered by another witness. 

There being no evidence of a mutual combat between the prisoner and the 
deceased, it was proper for the Court to refuse to charge the jury upon the 
supposition that there was such evidence. 

(State V. Owen, Phil, 425 ; Treanzn v. Edwards, 3 Hawks, 5 ;  State v. Benton, 
2 D. & B., 196, cited and approved.) 

MURDER, tried before Gil&am, J ,  at  Fall Term 1867 of the 
Superior Court of CLEAVELAND. 

Upon the trial, the prisoner challenged the array of the 
original panel, because the list had not been made out accord- 
ing to the Revised Code. The Solicitor admitted the cause 
of challenge, and the panel was set aside. The prisoner then 
challenged the array of the special venire summoned the day 
before, because the original panel had been set aside. His 
Honor refused to set aside the venire, and the prisoner 
excepted. 

The deceased, Huldah McCurry, the wife of the prisoner, 
was found dead in her bed, on the morning of the 4th Decem- 
ber, 1866, and it was alleged that she was strangled by 
choking. There were marks of violence on her neck, as if 
made by a man's thumb on one side, and his fingers on the 
other. Dr. J. W. Harris, who was present a t  the coroner's 
inquest, testified that the marks were made upon the neck of 
the deceased a t  the time of her death, or immediately before, 
though the prisoner told him and one Noah Bickerstaff when 
the marks were noticed, that he made them there in a fuss he 
had with the deceased on the evening of the 2nd of December. 
A witness who was a t  the house of the prisoner on the 3rd, 
testified that the deceased then seemed well, and no marks 
on her neck were observable. Noah Bickerstaff was asked by 

3 
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the prisoner, upon cross-examination, whether the Crow fandy 
(the maiden name of the deceased being Crow) were not 
affected with a disease of the throat. The Solicitor objected, 
and the objection was sustained. Immediately afterwards 
the objection was withdrawn, but the prisoner did not repeat 
the question, but asked and obtained an answer to tile same 
question from another witness, without objection. The pris- 
oner excepted because the Court sustained the objection to the 
question to Bickerstaff. Several witnesses testified that the 
prisoner frequently beat his wife, and threatened to kill her, 
when he was drunk. There was no evidence of her offering 
any resistance, except that of one witness, who saw her strike 
him with a chair, some eight or ten years before, upon his 
slapping her in the face. 

The prisoner's counsel asked the Court to charge the jury, 
that if they were satisfied the killing took place in a mutual 
combat between the prisoner and the deceased, they could 
convict of manslaughter only. The Court declined so to 
charge, because there was no evidence of a mutual combat, 
and the prisoner again except,ed. 

Verdict, Guilty. Motion for a new trial overruled. Judg- 
ment, and Appeal. 

Jilewimon, for the prisoner. 

Attorney General, contra. 

BATTLE, J. The exceptions upon which the prisoner founds 
hie application for a venire de ~zovo, and also for a new trial, 
have been carefully examined and considered by us, and we 
are unable to find anything in either of them to prevent the 
sentence of the law from being passed upon him. 

1. The objection raised by the prisoner's challenge to the 
array of the special venire was urged and overruled a t  the 
.last term in the case of the State v. Owen, Phil., 425. 

2. On the application for a new trial, the objection to the 
exclusion of the testimony of Bickerstaff, in relation to sore 
throat in the hmily of the deceased, cannot avail, because the 
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objection was immediately withdrawn, and the prisoner had 
liberty to introduce i t  if he chose. H e  did ask the same qnes- 
tion of another witness, and i t  was answered. Whether the 
question was relevant or not, he cannot complain that he was 
deprived of the benefit of an answer to it. 

3. There was not the slightest evidence of a mutual com- 
bat, and the Judge was right in refusing to give the charge 
asked upon the supposition that there was. As early as the 
case of F~eeman v. &dmunds, 3 Hawks, 5, i t  was decided that 
a Judge should not charge a jury on a point upon which no 
testimony had been offered. See also State v. Benton, and 
other cases referred to in the Digest, Vol. 2, Tit. Practice, 
Judge's Charge. 

As we find no error in the record, i t  must be so certified to 
the Superior Court of Law for the county of Cleaveland, t o  
the end that the sentence of the law may be executed upon the 
prisoner. 

PER CURIAM. There is no error. 

JESSE HOOD v .  A. FRONEBERGER and D. QUINN. 

A note given to C in 1866 by A as principal, and B as surety, in payment for 
certain notes made in 1864 by B to C ,  which in 1866 were purchased by A 
from C, is anew contract by A and B, and not one "in renewal of or a sub- 
stitute for" the contracts of 1864, within the 5th section of the Ordinance 
of March 14th, 1868. 

DEBT, tried before Little, J., a t  Spring Term 1868, of the 
Superior Court of CLEAVELAND. 

The action was brought originally in the County Court 
u;on a note, of which a copy is set out in the opinion of the 
Court. 

Judgment having been recovered by the plaintiff, in the 
County Court, the defendant appealed to the Superior Court. 

Upon the trial in the Superior Court the only question made 
was, whether the note was embraced by the Military order of 
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General Canby, No. 164, or by the Ordinance of 1868, Stay- 
ing proceedings, &c. The Court instructed the jury that i t  
formed a new contract and could be sued upon in the County 
Court. 

Verdict for the plaintiff; Rule for New Trial; Rule dis- 
charged; Judgment and Appeal. 

Dferrimon , for the appellant, 

Bragg, contra. 

PEARSON, C. J. "We promise to pay Jesse Hood two 
hundred and sixty-nine dollars in silver coin or its equivalent 
in  currency, for some notes on Aaron Quinn for the year 1864, 
for value received, July lst, 1866. 

D. FRONEBERGER & CO. 
A. QUIITN, Security." 

W e  concur with his Honor in the opinion that this is a new 
contract, made 1st July, 1866, and does not fall within the 
exception set out in the 5th section of the Ordinance of the 
Convention, ratified 14th March 1868. I t  is not a note made 
since 1st May, 1865, in renewal of or substitute for a contract 
made prior to 1st May 1865. In 1866 Froneberger & Co. 
purchased of Hood notes which he held on Quinn. The fact 
that Quinn signs the note as surety for Froneberger & Co., 
does not, per se, give to i t  the character of a note in renewal 
of the notes of Quinn. 

There is no error. 

PER CURIAM. Judgment affirmed. 

ESLEY RHYNE, Ex'r., &c. v. G. W. WACASER and others. 

Debt is the proper form of action upon a bond for the payment of a specifled 
sum of money "in specie or its equivalent," where the plaintiff seeks to 
recover only the sum specified. 

DEBT, tried before Little,'J, at the Spring Term 1868, of 
the Superior Court of LINCOLN. 
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The plaintiff sued upon a bond, executed to his testator by 
the defendants, for the payment of $1,103.50, "in specie or its 
equivalent." 

The defendants moved to non-suit the plaintiff, on the 
ground that the action should have been covenant. His 
Honor refused to non-suit. Verdict and judgment for the 
plaintiff, and appeal by the defendants. 

Bynum, for the appellants. 
Bragg, contra. 

READE, J. There can be no doubt that Debt is the proper 
action upon the bond declared on, if the plaintiff seeks to 
recover only the amount mentioned in the bond, to wit, 
$1,103.50. If he had sought to recover that, and a further 
sum as the equivalent of specie in currency, because of its 
depreciation, whether C'ovenant would not have been the 
proper action, is not necessary to decide; as i t  appears that 
the sum recovered was the nominal amount of the bond. 

Let judgment be entered here for the nominal amount of 
the bond, with interest. 

PER CURIAM. There is no error. 

J .  M .  STOUT v. DANIEL WOODY. 

Where a father so acts as to render his house no longer habitable by his chil- 
dren, it is a desertion of them by him within the meaning of Rev. Code, G 

6, s. 1. 

4)ne who seduces away and employs the apprentice of another, is liable to the 
master for the value of such services during the time that he is so seduced 
and employed. 

I t  is the duty of the party appealing to specify the points upon which he 
excepts to the ruling of the Court upon the trial below. 

CASE, tried before Cilley, J., a t  Spring Term 1868, of the 
Superior Court of CEATHAM. 
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Upon the trial, i t  appeared that a boy, by the name of 
Johnson, had been apprenticed to the plaintiff by the County 
Court of Chatham, a t  August Term 1861. There was evi- 
dence tending to show, that in 1859, the father of this boy 
being about to marry, as a second wife, a woman of bad char- 
acter, his children applied to their mother's brother, to take 
them under his protection, and thereupon the latter, with the  
consent of the father, did so. That subsequent to such mar- 
riage lie made no provision for his children, who lived about 
among their relatives, the father having no property, and 
having been discharged from his place as miller about the 
time of the breaking up of his family. I t  was also shown that 
the binding was done a t  the instance of one of the relatives 
above-mentioned; that after having been with his master for 
more than three years, the boy ran away, and went to the 
house of the defendant, where he remained for several months; 
and that the plaintiff had made a demand of him, and the 
defendant had refused to give him up. 

There was other evidence which i t  is not necessary to state. 
The Judge charged the jury, that if from the evidence, they 

were satisfied that, in consequence of any act or series of acts 
of the father, the children found their home no longer habita- 
ble by them, or if the father left his home and having none 
other to take to, they were left to the charity of their rela- 
tives, and if their relatives cared for them out of charity to 
them, and not in consequence of an arrangement made in their 
favor by the father, they would find that the father had 
deserted his children within the meaning of sec. 1, chap. 5, 
Rev. Code, and that if they found that the abandonment con- 
tinued twelve months, they would find the desertion complete; 
that if they found that notice had been given to an uncle of' 
the children, who was at  time partially engaged in their main- 
tenance, they would find the notice sufficient, and, if further, 
they found that the boy was bound by the County Court of 
Chatham to the plaintiff, and that the boy was afterwards,, 
and before the expiration of his indentures, employed by 
Woody without the consent of the plaintiff, they would fin& 
for the plaintiff. 
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Verdict for the plaintiff. Rule for new trial. Rule dis- 
charged: Judgment and Appeal. 

No counsel Ibr the appellant. 
Phillip~ & Battle, contra. 

READE, J. The evidence is given in detail on both sides; 
the charge of the Judge is given in full; there is no exception 
on either side; the verdict is for the plaintiff, and the defendant 
has appealed. 

This is an unusual may of presenting a case to this Court. 
It ought to have been presented upon exceptions to the evi- 
dence or to the charge of his Honor, specifying the errors 
complained of. 

Under our statute, Rev. Code, c. 5, s. 1, if a father desert 
his family, and be absent for the term of one year, leaving 
them without sufficient support, his children may be bound out 
as  apprentices. Tliere was evidence tending to show that 
such was the case here. 

The boy was bound to the plaintiff by the County Court, 
and during his term of service the defendant seduced him 
away and employed him for eighteen months. For  the value 
of his scrvices during this time the suit is brought. 

It is well settled that the master of an apprentice map 
recover the valuc of the services of the apprentice from any 
one who may harbor or employ him. 

There is no error. 

PER CUR,IAM. Judgment affirmed. 

Doe ex dem. JAMES B. BEARD and others v. JACK HALL. 

Where land had been conveyed by a Clerk and Master under an order of the 
Court of Equity, in pursuance of a sale theretofore made for partition upon 
an application by tenants in common, an& the purchaser had reconveyed the 
land to another; Held that the tenants in common could not impeach the 
conveyance by the Clerk and Master (for being made without a payment of 
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the purchase money)-by the medium of an action of ejectment ; and that 
their remedy was in Equity. 

(Emersola v. Mallett, Phil. Eq., 234 and Barnes v. Morris, 4 Ire. Eq., 22, cited 
and approved.) 

EJECTMENT, tried before Mitchell, J., a t  Spring Term 1868 
of the Superior Court of ROWAN. 
Ih 1858 the lessors of the plaintiff, as tenants in common of 

the land in question, being minors, had filed a petition for 
partition in the Court of Equity for Rowan, and a t  a sale 
thereunder, in the Spring of 1860, Mrs. M. L. Beard became 
the purchaser. Subsequently there was an order to collect 
and make title. There was evidence tending to show that 
before the title had been made, Mrs. Beard agreed to sell the 
land to the defendant, and received from him therefor $15,000 
i n  Confederate money, and such sale having been made 
through the medium of the Clerk and Master as agent for 
Mrs. Beard, he (in February 1863,) received the money from 
%he defendant, and regarding so much thereof as was neces- 
sary to discharge Mrs. Beard's debt to him, as being in his 
hands as Clerk and Master for the use of the petitioners, 
charged himself with the remainder as her agent. The deed 
to the defendant bore date 25th October, 1863. 

I n  deference to an intimation of his Honor the plaintiff 
suffered a non-suit, and appealed. 

Boyden & Bailey, for the appellant, to show that eject- 
ment may be brought to test the validity of proceedings for 
partition, and that the legal title is not divested by filing such 
proceedings or by a decree for sale, cited Doe v. Carpenter, 
18 How, (U. S.) 279; C l a ~ y  v. Morely 1 Mar., (Ky.) 360; 
Brown v. Sceggel, 2 Fos. (N. H.) 548; illerritt v. Eousr, 5 
Ohio, 307. 

James E. Kerr, contra. 

PEARSON, C. J. Tenants in common file a bill in Equity 
praying to have land sold under the order of the Court for 
the purpose of partition; the Court orders a sale, which is 
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made and the report of the sale confirmed; thereupon i t  is 
ordered that the Clerk and Master collect the purchase 
money, and make title to the purchaser on payment of the 
purchase money; the Clerk and Master makes a deed to the 
purchaser, setting out that the purchase money has been paid 
in full, and the purchaser makes a deed to a third person, 
admitting the receipt and payment of the price agreed on. 
Can the tenants in common treat ail of these "actings and 
doings " as nullities, and maintain ejectment against the sec- 
ond purchaser ? A bare statement of the facts is enough to 
show that the action cannot be maintained. 

It may be that the tenants in common, by petition and 
order in the cause, may have relief upon the matters on which 
they rely to impeach the deed of the Clerk and Master so as to 
hold the land still bound for the purchase money, as, in the case 
Emervon v. Malbtt, Phil. Eq., 234; 'or it may be, as a third 

1 person has intervened, paid the price and taken a deed from 
the purchaser who had obtained the deed of the Clerk 
and Master, that in order to have relief the tenants in com- 
mon should 6le a bill, as was done in Barnes v. Morris, 4 Ire. 
Eq., 22. But certainly they cannot sustain themselves in a 
Court of law, in the face of these facts, for the plain reason 
that they have no legal title. That passed to Mrs. Beard by 
the deed of the Clerk and Master, and by her deed it passed 
to the defendant Hall. 

A grant issues for vacant land, signed by the Governor and 
countersigned by the Secretary of State : its validity cannot 
be impeached in an action of ejectment, on the ground of 
fraud, imposition or the like cause. Why ? Because the land 
was the subject of grant. A sheriff sells underfiri facias or 
vend. exponas, and makes a deed: the debtor cannot maintain 
ejectment against the purchaser on the ground that the sheriff 
made the deed without receiving the purchase money, or that 
the bidding was suppressed by fraud, and the land in conse- 
quence sold for little or nothing. Why? Because the sheriff 
had power to sell, and did sell and make title. An agent 
with power to sell, makes a sale and executes a deed convey- 
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ing the land: the principal cannot treat the deed as a nullity 
and maintain ejectment, on the ground that the agent was 
imposed on and received depreciated notes or  counterfeit 
notes, or on the ground that he was in collusion with the pur- 
chaser, und sold the land for too small a price. In  all such 
cases the remedy is in Equity, and a court of Law, seeing 
that the title has passed, takes no jurisdiction. For if i t  
takes hold with its rough hand, the one side or the other is 
crushed, whereas in a court of Equity a decree may be so 
moulded as to adjust all of the equities, give to each claimant 
that to which he is entitled, and declare who shall have the 
legal title. In  our case if the tenants in common could main- 
tain ejectment, i t  would nullify the proceedings in Equity, 
the deed of the Clerk and Master, and the deed of the pur- 
chaser to the defendant Hall-crush them all up ! although 
Hall may have paid $15,000 in Confederate notes, which in 
February, 1863, was worth something, and although the Clerk 
and Master received from Mrs. Beard a large amount in funds 
of some kind, and has made himself responsible to the tenants 
in common for the amount of the purchase money, as reported 
by him in his account of the sale. Whereas, in a Court of 
Equity all of these matters can be adjusted, and each party 
get that to which he may be entitled ; for in that Court the 
deed of the Clerk and Master will not be allowed the legal 
effect of passing the title absolutely, but i t  will be held subject 
to the lien of the tenants in common for the payment of the 
purchase money, as in Bawm v. Morris, ubi. sup.; which is 
all that that case decides, although there are some stronger 
expressions used by the learned Judge who delivers the 
opinion. 

We concur with his Honor. There is no error. 

PER CURTAM. Judgment affirmed. 
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EDWARD RANSOM v. HENDERSON LEWIS.  

I n  order to revest an estate which bas been divested by adverse possession 
under color of title, there must be an ope% 'entry under claim of right, so 
as to give notoriety to the matter. 

EJECTMENT, tried before Gilliam, J., at Spring Term 1868 
of the Superior Court of TYRRELL. 

The land in controversy formerly belonged to one William 
Spruill, who, in 1840, devised the same to Colin E. Spruill, 
with provision that if he died leaving no issue, i t  should go 
to William E. Spruill. In 1845, Colin E. Spruill bargained 
and sold the land in fee to Thomas Lewis, who entered imme- 
diately, and held possession until his death in 1860, and, upon 
his death, the defendant, as his heir at  law, entered and has 
held the same as his own up to the time of the trial, except as 
hereinafter mentioned. 

Colin E. Spruill died in 1862, without issue. and in March 
1863, William E. Spruill, without having made any actual 
entry on the premises, and whilst the land was in the posses- 
sion of the defendant, conveyed his estate therein to the lessor 
of the plaintiff, Ransom. 

I n  1864, Ransom from time to time cut wood on the land, 
also split and carried away fence-rails, and on one occasion 
gathered and carried off pine-straw from the land; he also 
leased the land to a tenant, who, however, previously to enter- 
ing and cultivating it contracted with the defendant for its 
use and occupation, and afterwards paid the rent to the defen- 
dant. Ransom, in entering to cut wood, &c., did so, claiming 
the premises as his own, and he did not know that his tenant 
had contracted with the defendant,-neither did the defen- 
dont know of his acts of entry, &c. There was no evidence 
that the acts of Ransom were known to any one except 
himself. 

Upon these facts, by consent a verdict was found for the 
plaintiff, subject to the opinion of the Court, and afterwards 
the verdict having been set aside, and a judgment of non-suit 
given, the lessor of the plaintiff appealed. 
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Smith, for the appellant. 

If one have a right of entry, a stranger may enter in his 
name and to his use, and this vests the lands 'in him who has 
the right of entry, without command precedent or agreement 
subsequent. Roscoe, Real Act. 28, L. L. 58. 

No counsel, contra. 

PEARSON, C .  J. Under the will of William Spruill, Colin 
Spruill took a determinable fee, with a limitation over to 
William E. Spruill, by way of executory devise. 

It is clear that the possession of Thomas Lewis, to whom 
Colin Spruill conveyed by deed purporting to  pass an abso- 
lute fee simple estate, was not adverse to William E. Spruill, 
nor was the possession of Henderson Lewis adverse until the 
determination of the estate of Colin Spruill; for, up to that 
time, William E. Spruill had no right of entry. It is also 
clear that on the happening of that event the possession of 
Henderson Lewis became adverse, and the deed to his father, 
Thomas Lewis, under whom he claimed as heir-at-law, was 
color of title. So at  the time William E. Spruill executed the 
deed to the lessor of the plaintiff the estate was divested, and 
he had only a right of entry or of action. It is conceded that 
this deed did not, at  the time of its execution, pass the estate, 
or give to the lessor of the plaintiff a right to maintain an 
action on his own demise, but i t  was insisted with much ear- 
nestness by Mr. Smith, that as the deed operated between the 
parties by way of estoppel, if William E. Spruill had subse- 
quently revested the estate either by action or by entry, the 
estate so revested would have fed the estoppel, and would 
have had the legal effect of vesting the estate in the lessor, so 
as to give him title not only against William E. Spruill, but 
against every person, and thereby enable him to maintain an 
action on his own demise. And he further insisted that the 
entry of the lessor of the plaintiff had the same effect, for he 
must be considered as having made the entry as the agent of 
William E. Spruill, and under the authority of his deed, 
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W e  are not a t  liberty to express an opinion upon the sound- 
ness of either of these propositions, as the facts of the case do 
not raise the point, and will only observe that if the entry of 
the purchaser of a mere right is allowed the legal effect of 
revesting the estate of his vendor, so as thereby to feed the 
estoppel, and vest the estate in the purchaser, it would tend 
greatly to encourage maintenance and evade the policy of the 
law, which requires every man to assert his own rights, and 
forbids the gale of a law suit. 

But the question is not presented, for there was in point 
of fact no such entry by the lessor of the plaintiff as if made 
by William E. Spruill himself would have revested his 
estate. To have that effect, i t  was not sufficient merely to 
go upon the land and exercise some acts of ownership, but 
i t  was necessary that the person holding adversely should be 
expelled from every part of the land. Lit. sec. 781; Coke 
Lit. 48 b. 

I n  our case the lessor of the plaintiff, so far from taking 
exclusive possession, or even making an entry openly and 
aboveboard, merely slipped over upon the land occasionally 
and cut wood, and split and carried away some fence-rails 
and some pine straw, which was unknown to the defendant 
or  any one else, so far as the evidence shows. I t  is true the 
lessor of the plaintiff leased the land, but the tenant, before 
entry, contracted with the defendant for the use and occupa- 
tion of the land, and paid him the rent; so that amounts t o  
nothing. 

We hold that, in order to revest an estate which is divested 
by adverse possession under color of title, there must be an 
open entry under claim of right, so as to give notoriety to the 
matter, which is all that is necessary to decide to dispose of 
this case. 

There is no error. 

PER CZTRIAM. Judgment affirmed. 
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W. L. McL. McRAY, Ex'r., &c., v. NEIL L. RAY, Adm'r, &c. 

The first proviso to 8. 2, ch. 63, Acts of 1866-'67 (in regard to defendants 
"about lo remove," &c..) does not apply to the case of one who it is stated 
" is beyond the jurisdiction of the Court; " nor does it apply to a case 
where there is no affidavit of the fact. 

(Busting v. Wrqht, Phil., 295, cited and approved.) 

SCIRE FACJAS to subject bail, dismissed upon motion before 
Fowle, J., at  Spring Term 1867 of the Superior Court of 
CUMBERLAND. 

The action had been commenced in 1861, and i t  was admit- 
ted that the principal in the baiI bond at  the time of issuing 
the scire .ficins and ever since had been beyond the jurisdic- 
tion of the Court. 

From the order made by his Honor the plaintiff appealed. 

Badger, for the appellant. 
Person, contra. 

PEARSON, C. J. In Bunti7zg v. Wriyl~t, Phil. 295, a con- 
struction is given to the statute, entitled " An Act to abolish 
imprisonment for debt," Laws of 1866-'67, ch. 63, sec. 1. I t  
is held that the act is general in its application, and abolishes 
all imprisonment for debt, from and after its passage ; so that 
a debtor, who had bef0q.e the passage of the act been convicted 
of fraud in the County Court and appealed, could not be 
imprisoned if he should afterwards be convicted in the Superior 
Court; and consequently that no judgment could be rendered 
on the appeal bond, although the debtor was called, and failed. 
Cui bono require him to appear, and go through the useless 
form of a trial, if on conviction he could not be imprisoned ? 
Why require his bail to surrender him if he must instantly be 
discharged ? These propositions seemed so clear that we were 
content to rest our decision on " the reason of the thing." 

Upon the argument of this case we were pleased to find, 
that our conclusion is proved to be true, by reference to several 
authorities which are directly in point, and establish the 
position, that whenever the principal on his appearance cannot 
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be imprisoned, and would be entitled to be instantly dis- 
charged, he is not required to appear, the bail are dis- 
charged, and an eeoneretur should be entered on the bail bond; 
for, say the Judges, " cui bono" require a useless act to be 
done ? Mannin v. Partridye 14 East. 599; Boggs v. Y'eakb 
5 Binn. 332; Beers v. Haughton, 9 Peters, 329. 

I t  was insisted for the plaintiff that this case does not fall 
under that doctrine, because i t  is embraced by the proviso of 
in the Act, by reason of the fact that " the principal, Duncan 
Buie, a t  the time of the issuing the scire facias and ever since, 
has been beyond the jurisdiction of the Court." 

This calls for a construction of the proviso. By its terms it 
is confined to cases, " where the plaintiff makes oath that the 
defendant is about to remove himself or property beyond the 
limits of the State, and shall a t  the same time swear to the 
amount that such person is indebted to him." Then the plain- 
tiff shall have a capias ad respondendum, &c. 

We are not a t  liberty to express an opinion as to the legal 
effect of the capias, and theliability of the bail in cases falling 
under the proviso; for, very clearly, the proviso does not 
embrace the case of a non-resident debtor. The words " about 
to remove," exclude it; the remedy given, to wit a " capias ad 
respondendum," can have no application when the debtor is a 
non-resident, and of course the writ cannot be executed. So 
that construction involves an absurdity. In  this case there is 
the further difficulty that there is no affidavit, as required by 
the proviso, as to his being about to remove! That of course 
is out of the question, for there could be no such affidavit. 
Then there is no affidavit as to the amount of the debt, and 
" that the same is justly due." So the proviso cannot be made 
to fit the case of a non-resident debtor. 

There is no error. 

PER CURIAM. Judgment a6rmed. 
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DANIEL HEDRICK v.  GODFREY GOBBLE. 

The exceptions to the general rule excluding hearsay evidence, donot embrace 
the declarations of a deceased person as to the boundary lines of land 
where such person was in possession as owner at the time the declarations 
were made. 

TRESPASS Q. C. F., tried before Cilley, J ,  a t  Spring Term 
1868, of the Superior Court of DAVIDSON. 

The question was one of boundary, and the defendant was 
introduced to testify as to certain lines. H e  offered to testify 
that his father, now deceased, under whom he claimed, whilst 
in posseseion pointed out to him certain marked lines as the 
boundary lines of the tract. Plaintiff objected to the testi- 
mony, on the ground that the father was then in possession of 
the land, and so interested. His Honor admitted the testi- 
mony, and the plaintiff excepted. 

The plaintiff offered in evidence what purported to be a 
copy of a grant from the State, with the certificate of a person 
signing himself Register of Deeds for Rowan County, as to the 
correctness of the copy. The defendant objected to the evi- 
dence, because of the want of a certificate under seal from the 
Clerk of the County Court of Rowan, as to the official char- 
acter of the person whose name was signed as Register. The 
Court sustained the objection, and plaintiff again excepted. 
His Honor also refused to admit par01 testimony as to the 
genuineness of the signature of the person alleged to be Reg- 
ister, and as to the fact that he was Register. 

The plaintiff submitted to a non-suit, and appealed. 

Merrimon, for the appellant. 

No counsel contm. 

PEARSON, C. J. His Honor erred in permitting the defen- 
dant to testify to the declarations of his father as to the boun- 
dary lines. By the general rule, no testimony is to be received 
unless subjected to two tests; an oath, and a cross-examination. 
The father of the defendant was subjected to neither, so his 
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declarations are excluded by the general rule; and the ques- 
tion is, are they embraced by any exception ? 

Suppose he had made a deed to his son, and was still living, 
would his declarations as to the boundary line be competent 
evidence? or could he be allowed to say what is the boundary 
line, without being sworn and subjected to crass-examination ? 
Certainly not. Then how can the fact of his death make any 
difference ? 

An exception to the general rule is, that in regard to boun- 
dary hearsay evidence of a deceased person is admissible, 
but the person, whose declaration is offered in evidence, must 
have been disinterested a t  the time he made the declaration. 
In  our case the father of the defendant was showing to his 
son the line which he said divided his land from that of his 
neighbor; so he had a direct interest, and was making a decla- 
ration in his own favor. 

Another exception to the general rule is, "words forming 
a part of the 'res gestd and explaining the nature and quality 
of an act, may be given in evidence." But the declaration of 
the old man as to the line up to which he said his tract of 
land extended, is not embraced by this exception. H e  was in 
possession of the land, and therefore what he said in regard 
to claiming i t  in his own right, or as tenant of some one else, 
was competent, for i t  explained the nature of his possession. 
But when the question is, up to what line does his title deed 
extend? that is another matter. I t  was no part of the " res 
gestce," to wit: the fact of his being in possession, and did not 
explain the nature or quality of his possession; in short, i t  was 
the naked statement of an interested man as to the line up to 
which he said his tract extended. 

As the case goes back tor another trial, we will not express 
our opinion upon the point made by the other exception, as 
the ground of objection may be removed a t  the next Term. 
The Clerk of the Court of Pleas and Quarter Sessions is 
required to enter the appointment of any person as Register 
on the records of the Court. Rev. Code, ch. 96, sec. 2. 

PER CURIAM. Tenbe de novo. 
4 
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I). L. PARISH, Adm'r. of ALES. MURPH u. A. M. WILHELM. 

Ap officer having two executions against the plaintiff and his father, and 
another execution against the father alone, levied on three horses belonging 
to the plaintiff, as the property of the father; the plaintiff offered to pay 
off the executions against himself, but the officer refused to receive the 
money, and proceeded to sell the horses : I3eZd, that the officer became a 
trespasser ab ilaitio, and was liable in an actiola of trespass, for the value of 
the two l~orses last soId. 

An objection that the plaintiff should have filed a special instead of a general 
replication, comes too late after verdict. (Rev. Code ch. 3, s. 5.) 

T~ESPASS, tried before iPIitchell, J., at  Spring Term 1868 
of the Superior Court of CABARRUS. 

The plaintiff declared for damages sustained by the taking 
and converting of two horses belonging to his intestate, and 
offered evidence sustaining his declaration. The defendant 
attempted to justify on the ground that he was an officer, and 
proved that as such he had executions in his hands against 
one Rudolph Murph, the father of the plaintiff's intestate, that 
two of these executions were also against the latter as surety 
for his father, and that the third, which was for a much larger 
sum than the other two, was against the father alone. He 
levied the executions on three horses belonging to the plain- 
tiff's intestate, as the property of Rudolph Murph. 

I t  was further in evidence that the intestate of t l ~ e  plaintiff 
offered to pay off the executions against hi~uself before the 
day of sale, and that the defendant refused to receive the 
money unless he would also dispose of the third execution; 
and proceeded to sell the horses. The first horse sold brought 
enough to satisfy the executions against the plaintiff's intestate. 

The Court charged the jury that the defendant had failed 
to make out his defense of justification, and the defendant 
excepted. Verdict for the plaintiff; rule for a new trial 
discharged; judgment, and appeal. 

Boyden & Bailey, for the appellant. 

Defendant cannot be treated as a trespasser ai5 inilio, by 
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reason of mere excess, Smith v. Eggerton, 7 A. & E., 167 ; 
Shorland v. Govett, 5 B. & C., 485 ; Gates v. Lounsbury, 20 
Johns., 427; Wlzitney v. French, 25 Vt., 662; Walker v. Lovell, 
9 Post (N. H.) 138. Or at  least, (as the articles were sold 
separately and not in mass) only for the horse last sold, and 
a venire de novo should be granted because of the error of the 
Court below in treating defendant as trespasser for all the 
articles. Six Carpenters' case, 1 Smith Lead. Cases 62, Eng. 
ed. with note, Dod v. Herger, 6 Mod. 215; Harvey v. Pocock, 
11 M. & W., 740. The question of a trespass ab initio, can 
not arise on thc pleadings, as i t  should have been made by a 
special replication. Six Carpenters' case Gargvave v. Smith, 
Salk 221, &c., Buller N. P., 81; and according to our practice, 
if  no replication is entered, as in our case, a general one is 
understood, State v. Hankins, 6 Ire. 428. 

PhillQx cE: Battle, contra. 

When the writ has been fully exec.uted, subsequent acts by 
an  officer are trespasses, 8horZand v. Govett, 5 B. & C. 285. 
Trespass lies against sheriff, selling under execution after 
judgmeut has been satisfied, Kultn v. North, 10 S. & R. 
(Penn.) 399. After an execution has done its office, if tlie 
officer proceeds to act under color of i t  by order of plaintiff, 
both become trespassers, Collins v. E'aggoner, Breese 143. 

Officer taking under lawful execution, but afterwards refu- 
sing the defendant a right of selection and appraisement 
under exemption act, becomp trespasser ab initio, Wilson v. 
Ellis, 28 Penn., 238; Freeman v. Smith 30, ibid. 264. 

Defect in replication is cured by verdict. 

BATTLE, J. The first position taken by the defendant's 
,counsel is undoubtedly correct. I t  does not matter what an 
officer declares when he seizes property, for if he have a law- 
ful process authorizing him to seize it, he is not guilty of a 
trespass though he professed to act under another process 
which did not justify him, Xtate v. Elrod, 6 Ire. 250; Crow- 
ther v. Ramsbottom,7 T. R., 650; Greenville v. College of Phy- 
sicians, 12 Mod. Rep. 385. 
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I n  his second position, tlie counsel for the defendant is not 
so fortunate. The officer by selling the horses upon which h e  
had levied, after a tender of the money by the plaintiff's intes- 
tate for the amount of the executions against him, became a 
trespasser ab initio. The principle was fully discussed and 
settled in the celebrated Six Carpenters' case, reported in 8 
Coke's Rep. 146, that if a man abuse an authority given him 
by the law, he becomes a trespasser ab initio. Thus it was 
said in that case that "when entry, authority or license is given 
to any one by the lam, and he dot11 abuse it, he shall be a tres- 
passer ab initio; but where an entry, authority, or license is  
given by the party, and he abuses it, then he must be puilished 
for abuse, but shall not be a trespasser ab itzitio. And the rea- 
son for this difference is that in tlie case of a general authority 
or license of law, the law adjudges by the snbsequent act, quo' 
a d m o ,  or to what intent he entered, for ucfci exte??or.a indicant 
interiom secreta. " A better reason was we think given by 
the Court in the case of the Stafe  v. J f o o ~ e ,  12 New Ham, 
Rep. 42, to-wit: that i t  mas the policy of the law for prevent- 
ing its authority being turned into an instrument of oppres- 
sion and illjustice 

This doctrine has often been applied to persons acting in 
an official capacity, and they have been held trespassers nb 
ifziti0 for any act done in abuse of their authority. Thus in 
ancient times in England, a purveyor, who took goods for 
the Iiing's house under a commission was held a trespasser 
for selling them in the market, though the first taking was 
lawful, 18 Hen. 6, 19b., cited in the Six Carpenters' case. So 
ill Ward's case, Glayt. 44, i t  was held that a constable who 
had a warrant to search the house of a suspected person for 
stolen goods, and who pulled down the clothes of a bed in 
which there mas a woman, and attempted to search her 
person, by this indecent abuse of his authority became a tres- 
passer a6 initio. And again, i t  was decided in Pennsylvania 
that a coilstable who seized .the property of a defendant 
under an execution, and refused to let such defendant select 
and have appraised for him, property to the amount of $300 



JUNE TERM, 1868. 53 

under an act of that State, the defendant demanding and 
being entitled to the benefit of the exemption, became liable 
a s  a trespasser ab initio. Wilson v. Ellis, 28 Penn. 238. The 
,conduct of the defendant in the case now before us, was quite 
as unjustifiable as was that of the officer in either of the cases 
.above cited. The plaintiff's intestate had an undoubted 
right to pay off the executions against himself, and thus 
relieve his horses from the levy, but this privilege was refused 
him by the defendant, who proceeded to sell the horses for the 
purpose of satisfying executions against another person. In  
doing this he abused the authority which the law conferred 
upon him to levy upon the intestate's property, and thereby 
became a trespasser ab initio; as, also, by selling the second 
horse, after the sale of the first had brought money enough to 
pay off the executions which he held against the intestate. 
But as the other illegal act extends to both the horses, i t  is 
unnecessary to rely upon this. 

The defendant's counsel again objects that the question of 
an abuse of the defendant's authority cannot be raised upon 
the pleadings in the case, because it ought to have been made 
by a special instead of a general replication. This objection 
might have been sustained had i t  been taken in proper time, 
but i t  comes too late after verdict. The Revised Code, ch. 3, 
sec. 5, cures all defects arising from mispleading or insufficient 
,pleading, after a verdict has been rendered. 

The judgment must be affirmed. 

PER CURIAM. No error. 

W, DEVRIES & CO., v.  E. L. PHILLIPS and MOSES HAYWOOD. 

.A conveyance to pay a bonn jde debt, if made by the debtor with a fraudu- 
lent intent is void. 

*Counsel have no right during the argument of a case to make observlatirmr 
upon the fact that the other party to the cause has not come forward as a 

I witness therein. 
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ORIGINAL ATTACHMENT, tried before Barr er, J., a t  Spring 
Term 1868 of the Superior Court of CUMBERLAND. 

The attachment having issued against Phillips, for a debt 
due to the plaintiffs, was levied upon goods which were 
claimed by Haywood, who was allowed to interplead. Hay- 
wood claimed under a bill of sale from Phillips, and this title 
was impeached as fraudulent and void as to the plaintiffs, who 
were creditors of the latter. There was evidence tending to 
show such fraud. 

Upon this part of the case the Court charged " that if the 
conveyance were made for a bona jde debt and without any 
fraudulent intent, i t  passed the title to the goods even as 
against the creditors of Phillips:" also at  another point, " that 
the deed is absolute upon its face, and there'is no evidence of 
a trust. The debtor conveys aFsolutely to his creditor, and if 
i t  were to pay a bona jde debt i t  will be upheld though the 
debtor made i t  with a fraudulent intent." 

The other portions of the charge in this connection are not 
material here. 

Moses Haywood, one of the defendants, was present in 
Court, and did not tender himself as a witness. The plaintiff's 
counsel asked the Court to charge that as the facts of 
the case were peculiarly within his knowledge, the circum- 
stances that he did not tender himself as a witness in his own 
behalf, required them to presume the facts as to which he might 
have testified, most strongly against him.' The Court charged 
the jury that they might consider this fact, and attach such 
weight as they thought it entitled to. Also, that as the 
plainti$s could have compelled Haywood to become a witness 
in the cause, the circumstance that they had not done so might 
also be considered by them. 

Verdict in favor of Haywood; rule for new trial discharged; 
judgment, and appeal. 

Puller and Merrimon, for the appellant. 

No counsel, contra. 

READE, J. His Honor charged the jury that, '' If the con- 
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veyance were to pay a bonajde debt, i t  will be upheld though 
the debtor made i t  with a fraudulent intent." This cannot 
be maintained. We think i t  probable that the case does not 
state the charge wit11 sufficient accuracy, because in another 
portion of it, we find the instruction to the jury was, that the 
conveyance would be good " against creditors if made for a 
bona Jide debt, and without any fraudulent intent." We do 
not doubt that the impression which his Honor designed to 
make upon the jnry was, that if the conveyance was to pay a 
bonajde debt, i t  would be upheld, although the ~$ect  of i t  was 
to hinder and delay other creditors, and although the purpose 
of the debtor was to prefer one creditor to another. 

But, as stated in the case for this Court, the charge is so 
broad that we cannot sustain it. I t  is stated that there was 
evidence tending to show fraud, and his Honor instructed the 
jury that there were badges of fraud upon the conveyauce 
itself; yet, notwithstanding all this, if the debt intended to 
be secured was bonu$de, the conveyance must be upheld. 

This is the same as to say that no conveyance to secure a 
bona fide debt can be fraudulent. And yet i t  is well settled, 
that a conveyance to secure a bonu$de debt, or for a valuable 
consideration, will be fraudulent if made for the ease and favor 
of the debtor, or to hinder and delay creditors. 

For this error there must be a new trial. 
W e  think i t  proper to notice another exception, as i t  is one 

which may be taken in every case. 
His Honor was asked to charge the jury, that, inasmuch as 

the defendant was a competent witness, the fact that he did 
not offer himself as a witness in his own behalf, authorized 
the jury to presume the facts against him. His Honor declined 
to give the instruction, but charged the jury that they might 
consider the circumstance, and give to i t  what weight they 
thought proper: as they might also consider the fact that the 
plaintiff might also'have called the defendant as a witness if 
he had thought proper. 

I t  has long been debated whether aparty ought to be heard 
as a witness on either side. On the one side i t  has been 
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urged that i t  would be in aid of truth to allow the parties to 
testify, and on the other, that i t  would multiply perjuries, and 
perplex investigations. The latter has been thought the better 
view with us, until the 2nd of March 1866, when our statute 
made the parties competent witnesses. And now, upon the 
very beginning of this experiment, i t  is insisted that if a party 
will not do that which until lately was supposed to be improper, 
and which no party was allowed to do, and which the best 
men will in all cases hesitate, and in most, refuse as a matter 
of delicacy to do, the facts which he alleges to be true are to 
be presumed to be false ! So that in every case, if a party be 
his own witness he must subject himself to the imputation of 
perjury, or, if he do not offer himself as a witness, he must 
subject himself to the imputation of concealing the truth. I t  
would be venturesome in an experienced barrister thus to 
trifle with the intelligence of the jury, and quite monstrous 
in the Court thus to charge them. I t  is true as a rule of evi- 
dence, that where, in the investigation of a case, facts are 
proved against a party which i t  is apparent he might explain, 
and he withholds the explanation, the facts are to be taken 
most strongly against him. 

So the misconduct of the party in suppressing, or destroy- 
ing evidence which he ought to produce, or to which the 
other party is entitled,--such as the spoliation of papers and 
the like, warrants unfavorable presumptions against him. In  
a case where the finder of a lost jewel would not produce it, 
i t  was presumed against him to be of the highest value of its 
kind. But if the defendant has been guilty of no misconduct, 
and the evidence is of the delivery to him of the goods of the 
plaintiff, of unknown quality, the presumption is that they 
were of the cheapest quality. 1 Gr. Ev., sec. 37. 

The omission of a party to call a witness who might equally 
be called by the other party, is no ground for a presumption 
that the testimony of the witness would have been unfavor- 
able, ScoviUe v. Baldzoin, 27 Conn. 316. 

W e  certainly can allow no rule of evidence which ine& 
tably, and in every case, puts a party in a false position before 
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the Jury. The propriety of a party's being a witness in his 
own behalf must depend upon the circumstances of each case, 
just as the propriety of introducing a son or other near 
relative must be. 

The Court ysually allows great latitude to counsel in the 
argument of cases. This is right; and the liberty is not often 
grossly abused. But i t  is an abuse of the priviIege of counsel, 
to press extraneous and irrelevant matters before a jury; and 
when this is attempted, i t  is the duty of the Court to restrain 
it. In the case under consideration, his Honor not only could 
not have given the instruction asked for, but he ought to have 
restrained the counsel from the argument before the jury, as 
calculated to pervert justice. I t  is not every prejudice which 
may be excited in an ignorant mind out of Court, which may 
be allowed to be excited in Court. Suppose, for instance, 
that a defendant is to be tried for his life, and to escape 
unreasonable prejudices in one county he removes his trial to 
another; the fact that he does so may be made to excite the 
pre~udice that he is endeavoring to escape justice, and thus 
he would escape the prejudices of one community, to find 
them intensified in another. Would the Court allow the 
fact to be given in evidence or commented on by counsel? 
Of course not. In  what does that differ from the predica- 
ment in which a party is placed who is to be assailed whether 
he does or does not offer himself as a witness? 

We conclude that the fact, that a party does, or that he 
does not offer himself as a witness, standing alone, allows 
the jury to presume nothing for, or against him, and can 
only be the subject of comment as to its propriety or neces- 
sity in any given case, according to the circumstances, as 
the introduction or non-introduction of any other witness 
might be commented on. 

PER CURIAN. There is error. 
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M. L. & R. J. HOLMES u. SACKETT, BELCHER & COMPANY. 

Since the act of 1866-67, c. 63 the defendant in an original attachment may 
replevy and plead without giving a replevy bond. 

(Bwati7ag v. Fright, Phil. 295, and McEay v. Ray, ante, 47, cited and approved.) 

ORIGINAL ATTACHNENT, before Gilliam J., a t  Spring Term 
1868 of the Superior Court of Rowax. 

The attachment was returnable to Fall Term 1867, and a t  
the next term, after publication, the defendants appeared by 
attorney and moved to be allowed to plead without execu- 
t ing a replevy bond. 

His Honor declined to grant the motion, and the defen- 
dants appealed. 

Boyden & Bailey, for the appellants. 

The exception in the Act of 1866-67, c. 63, applies only to 
residents of this State who are about to remove themselves 
or property beyond the limits of this State. Then, had the 
plaintiffs sued the defendants while commorant here, by 
personal service, they could only have done so by writ of 
summons. What reason can be assigned why greater right 
should be accorded to plaintiffs and heavier restrictions 
imposed upon defendants, when sued by the extraordinary 
process of attachment ? 

Our attachment has never been regarded as other than 
what i t  was under the custom of London, a substitute for the 
ordinary process where, for certain reasons esteemed sufficient 
by the Legislature, the ordinary process could not be served, 
Hightower v. Murray 1 Hay 21. The object of the attach- 
ment, shown by the case and the whole tenor of the decisions 
as well as by the very language (" so as to compel the said A. 
B. to appear and answer," &c.,) was only to compel appear- 
ance; this law originally formed a part of the " Court law," 
and is certainly in pari muteria with other acts touching the 
process of the Courts; wherefore they should be " taken as 
one system, and be so construed." State v. Melton, Busb. 49. 



JUNE TERM, 1568. 5 9, 

Then, the attachment and bail laws formed parts of "one 
system," and accordingly i t  has been held under the old system 
when bail. might be claimed, that the replevy bond was noth- 
ing but a bail bond; that an action of debt would not lie on 
it, but only a sci. fa. Summers v. Parker, N. C. T. R., 147; 
that the sureties to the bond might surrender the principal in 
their own discharge. Eightower v. Jlurray, supra. Other 
analogies are declared in Houston v. Porter, 10 Ire., 134 ; 
Gorman v. Barringer, 2 D. & B. 502; Bickerstqfv. Dellinger, 
Conf. Rep. 299. 

I t  is thus shown that a replevy bond was required under 
the old system, in order to harmonize the process with the 
ordinary process-to require of the defendant only what 
would have been required of him had he been sued by the 
ordinary process, and not to give additional rights by the 
process of attachment, as in some of the New England 
States. 

The object of the process is to compel or induce appearance, 
under the same restrictions and no more as would be applied 
to a defendant in such ordinary process as might have issued 
against him. 

Upon the foregoing principles is based the maxim, bges 
posteriores priores contrarias abrogant, which as ie submitted, 
applies equally whether the repugnancy consists in the terms 
of the acts, or resuIts from their construction and effect, so 
that whenever an act required by a former law becomes a 
vain and idle ceremony by virtue of a subsequent law, the 
former Iaw quoad hoc is repealed, for the maxim is Lex not 
cogit, &c. In accordance with this view, this Court has held 
that where the act in question has put an end to the object of 
litigation, the suit itself must end. Bunting v. Wright, Phil. 
295. So in the principal case, suppose a bail bond to be 
required,-Cui bono ? What could i t  avail the plaintiff? 
What legal purpose does i t  carry out? What obligation does 
i t  impose ? 
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Jlewimon, contra. 
1. The Act abolishing imprisonment for debt does not by 

i ts  terms cmbrace proceedings by nttachnzent, but only certain 
classes of actions begun by " original writ," not as understood 
in the English law, but as commonly understood in this State. 
I t  has never been understood here that proceedings by " orig- 
inal writ," embraced proceedings by attachment,-indeed the 
latter is generally understood to be the reverse of the former, 
and is in contradistinction to it. 

2. Proceedings by attachment are not only not included 
by the plain words of this Act, but the Act taken altogether 
shows that i t  was not intended to embrace them, for i t  is 
provided, that if the plaintiff, proceeding by " original writ " 
in  any action of 'debt, assumpsit or covenant, shall make oath 
in  writing that the defendant is about to remove himself or 
property out of the State, then he shall have bail. This shows 
that the policy and spirit of the statute do not embrace attach- 
ment proceedings, nor was it so intended. 

3. If the Court give the Act the construction contended for, 
i t  opens wide the door for fraud to non-resident debtors; they 
may carry off their property beyond the jurisdiction of our 
Courts, in defiance of their creditors, and the latter have no 
relief. The present case illustrates the truth and force of 
this view. It mould be monstrous to say the Legislature 
intended so to provide, and i t  is asking the Court to go too 
far to so declare, by a rule of construction 

PEARSON, C. J. I n  this case the defendants seek to carry 
the doctrine "cui bono? " (Why require a useless act ?) 
farther than is done in either Bunting T. Wright, Phil. 295, or 
HcKay v. Ray, ante, 47. I t  now becomes necessary to con- 
strue the Attachment Act, Rev. Code, ch. 7, in conpection 
with the Act of 1666-'67, and to determine how far the former 
is affected by the latter. 

The above cases, however have cleared off the ground, and 
make i t  much easier to decide the question now presented, 
than if i t  had been sprung upon us before any construction 
bad been put on the act " To abolish imprisonment for debt. " 
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I t  is decided by McKay V. Ray, that the case of a non- 
resident debtor does not come within the proviso set out in 
sec. 2 of the Act of 1866-'67. The next pes t ion  is, does 
the 1st section of that Act embrace the case of a debtor, 
whose property has been seized by attachment? The 
enactment is, "From and after the passage of this Act, it 
shall not be lawful to arrest or imprison any person upon 
a n  original writ for debt, " &c. I t  is clear that the expres- 
sion, " original writ " is not used in the sense given to i t  in 
the English books, for there i t  means a writ issuing out of 
the Court of Chancery in order to institute a suit in some one 
of the Courts of general jurisdiction, to-wit: the Court of 
King's Bench, Common Pleas, or Exchequer, and to snm- 
mon the party to appear, &c , 3 B1. Com. 

The original writ " has become obsolete in England, and 
was never used in this State; so we must take the Act to 
mean, " the rnesne procfss " by which a party is compelled to 
appear and answer an action. In the King's Bench this was 
by capias ad respondendurn, in the Common Pleas i t  was by 
attaching the property. Upon entering an appearance the 
defendant was required to  put in bail to the action, or go  to 
jail. In this State the mesne process was a capias ad res- 
pondendurn, which is ~ t y l e d  in the Act of 1866-'67 fhe or+- 
nal writ. Under i t  the Sheriff arrested the defendant, took 
bail to the writ to compel appearance, and converted i t  into 
" bail to the action, " by assigning the bail bond. 

The object of the attachment, authorized by Rev. Code, 
ch. 7 (which is usually called an original attachment, so 
bringing i t  within the words "original writ for debt,") was 
to give a remedy when the capias a d  respondendurn, the 
ordinary process, could not be served because "the defend- 
an t  was a non-resident, or concealed himself, " &c. Th s 
was effected by seizing the property of the debtor, so as  to 
compel him to appear and give bail to the action : in which 
case, the object being accomplished, the property was dis- 
charged and restored to the debtor, in like manner a s  the 
bail below taken under mesne process (in the Icing's Bench) 
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and the property attached under the mesne process (in the 
Common Pleas) was discha~ged by appearance and giving 
bail to the cmtion. So i t  is rnauifest that the writ of attach- 
ment authorized by the Rev. Code, ch. 7 is only a substitute 
for the ordinary process, to- wit: a cupias ad respondendurn 
by which to compel a party to appear and give bail to the 
action; and that upon appearance and gi1-ing bail he stood 
on the same footing, whether brought in by capias or by 
attachment. 

The effect of the Act of 1866-'67, in the view we are now 
taking of it, i~ to abolish the ordinary process by cupins for 
debt, and put in its place a sunzmolzs. If the defendant does 
riot appear, the plaintiff takes judgment by default, and, under 

$eri facias, sells his property. If the defendant does appear, 
he is allowed to enter his pleas and defend, without giving 
bail to the action. I t  follows asa  necessary consequence, that 
the Act has the further effect of so modifying the process of 
original attachment (which, as we have seen, is only a substi- 
tute for the process by capias) as to allow it to serve the 
purpose only of compelling the defendgnt to appear. If he 
does not appear, the plaintiff takes judgment by default and 
sells his property; if he does appear, he is allowed to enter 
his plea without giving bail to the action. For, as was 
forcibly argued by Mr. Bailey, why give bail to the action? 
Cui bono ? for the bail are instantly entitled to have an exon- 
eretur entered on the bail bond, inasmuch as the principal, if 
brought into Court and surrendered, could not be imprisoned 
for the debt, and the plaintiff has had the benefit of his 
attachment, by compelling an appearance, so as to enable him 
to proceed to judgment. 

The reply made by Mr. BZerrimon is, If the bail should 
bring the non-resident debtor into Court and surrender him, 
the plaintiff could then enter a non-suit, and take out 
another writ; and by making the affidavit, under the proviso 
in  the 2nd section, that the debtor " was about to remove," 
kc., which he would then be able to do, could have a capiccs 
ad respondendurn, and force him to give bail to the action. 
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In other words, the first action is not for the purpose or 
under the expectation of getting judgment; but to force the 
debtor to come into the State, and give the creditor a chance 
t o  t,ake a better hold of him, in a second action. 

There is no principle of law to support such a practice, 
and i t  would be a violation of all principle fbr the Courts to 
give countenance to it. 

I t  is asked, What is a creditor to do ? A nsn-resident 
debtor, if not required to give bail, may enter his pleas and 
contest the cause of action and then remove his property 
while the action is pending ! We can only say, i t  is the 
province of the Courts to expound the laws, not to make 
them. 

His Honor erred in declining to allow the defendants to 
enter their appearance by attorney and make defense, with- 
out a repleviu bond. 

This must be certified. 

I PER CURIAK There is error. 





CASES IN EQUITY, 
ARGUED d N D  DETERMINED I N  THE 

AT RALEIGH. 

J U N E  T E R M ,  

JOS. R. BLOSSOM e. GEORGE 0. VAN AMRINGE, JB., and others. 

Arbitrators are no more bound to go into particulars, and assign reasons for 
their award, than a jury is for its verdict. Their duty is best discharged 
by e simple announcement of the result of their investigations. 

Where arbitrators award that the personal property for which a suit has been 
brought, belongs to the defendant, and that the plaintiff shall pay the costs, 
held to be find as regards such suit. 

An award as to the arbitratiola fee, held to be valid where the order of reference 
expressly entrusted the arbitrators with its determination. 

(Pottersm v. Baird, 7 Ire. Eq.,  255, cited and approved.) 

BILL, which had been referred, and was heard upon excep- 
tions to the award before Barney, J., a t  Spring Term 1868 of 
the Court of Equity for NEW HANOFER. 

This cause, (which has been before the Court previously, 
Phil. Eq. 133) together with the actmion of Trover mentioned 
therein, as well as  the question of the "Arbitration fee," 
was referred in the Court below, a t  Spring Term 1867, to  
three persons, who made their award, and returned i t  a t  the 
last term, when exceptions were filed by the defendants and 
sustained by his Honor, whereupon the plaintiff appealed. 

The details of the award, so far as excepted to, as well as  
the nature of the exceptions, sufficiently appear from the 
opinion of the Court. 

5 
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TK A. Wright, and Phillips & Battle, for the appellant. 

Person and Strange, col~tra. 

PEARSON, C.  J. "Arbitrators are no more bound to go 
into particulars and assign reasons for their award, than a 
cjury is for its verdict. The duty is best discharged by a simple 
announcement of the result of their investigations." Pattelson 
v. E n i d ,  7 Ire. Eq., 255. 

The award under consideration seems to have been drawn 
up with a special reference to this principle; and all of the 
esceptions, except two, are  so fully met by it, that we do not 
feel called upon to discuss them in detail; and the two which 
do not fall under this principle, as i t  seeins to us, may be dis- 
posed of in a very few words. 

1st. "The  award of the arbitrators is not final, because 
they have not decided the suit a t  law, and i t  was the intention 
and  spirit of the submission, that an award to be final, should 
be final as to both suits." I t  certainly was the intention to 
submit all matters in difference between the parties, and this 
esception would be fatal, if the action a t  law is not decided 
by the award. But in point of fact i t  is decided. The prop- 
erty for which the action is brought, is decided to belong to 
Blossom, the defendant, and the costs of the suit are to be 
paid by George 0. Van hmringe, the plaintiff. T h i ~ ,  we con- 
sider a most effectuaI disposition of that action, fully as much 
so, as if the award had been, that George 0. Van Amringe 
should dismiss the action, pay the costs, and release all right 
to the '& $tuff," for which the action mas brought, the property 
being then in the possession of Blossom, or haying been 
previously sold by him. 

2. " The arbitrators have found their own cornpepsation." 
By the very terms of the submission, the costs of the action 
a t  law, of the suit in equity, and of this arbitration, are 
referred to the arbitration and determination of the referees. 
This fully meets the objection. Sometimes the parties fix 
upon the compensation which the referees are to receive; a t  
other times, as in this case, that matter is Ieft to be disposed 
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of by the referees after the work is finished, and they are in 
a condition to say, what will be a proper compensation; when 
that is the case, in the absence of any charge of corruption, it 
certainly cannot be expected that the Court shall wade 
through all of the voluminous proceedings, accounts, time 
devoted to the investigation, &c., in order to determine 
whether the amount of compensation fixed on is too high, for 
the reason, that the parties have agreed to leave that question 
t o  the arbitrators, and they are bound by it, except there be 
an  allegation of unfairness so well sustained as to induce the 
Court to interfere, in order to prevent fraud and oppression 
by an abuse of the power confided to the arbitrators. 

Decretal order sustaining the exceptions reversed, and 
judgment in the action a t  law, and a decree in the suit i n  
Equity according to the award. 

PER CURIAN. Decree accordingly. 

PHILIP CRBWFORD et. rd., c. DAVID McADAMS. 

A bill filed by the sureties to a bond against the obligee, alleging that the 
bond is tainted with usury, the knowledge of which is confined to  the prin- 
cipal and the defendant, and praying that the testimony of the principal be 
perpetuated, will not be entertained unless the plaintiffs offer to pay what 
they acknowledge to be really due. 

(Observations by Pearson, C. J., upon the distinction ordinarily taken in this 
connection, between bills of discovery, and bills to perpetuate testimony.) 

t( MiUer v. MiUer, Phil. Eq. 85, cited and approved.) 

BILL to perpetuate testimony, filed at  Fall Term 1867 of 
the Court of Equity for ALAMANCE, when a general demurrer 
was filed and set down for argument. At  Spring Term 1868 
ithe cause was transmitted to this Court. 

The plaintiffs were sureties for one John Tapscott, ona  b o d  
executed to the defendant upon the 18th of December 1858. 
T h e  bill alleges that Tapacott was indebted to the defendant 
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in several notes, amounting, on the day said bond was execu- 
ted, to $1,485.42, and that Tapscott, in order to have further 
indulgence, agreed to give therefor his bond with security 
for $1,500, payable one day after date; that such bond was 
prepared, and the plaintiffs, in ignorance of the circumstances 
under which i t  was given, became sureties upon i t ;  that the  
intent of the bond was, that the defendant should receive 
more than the legal rate of interest fbr the forbearance of 
$1,485.42, and the bond was therefore null and void; that  
the knowledge of this usury was confined to the defendant 
and Tapscott, and that the defendant declined to sue upon 
the bond, though notified by the plaintlKs of their intention 
not to pay it. I t  was further alleged that Tapscott had 
become unable to pay all his debts, and that the  plaintiff^ 
had reason to fear that if he should die and thus they could 
not avail themselves of his testimony, they would be com- 
pelled to pay the bond. 'She prayer was that Tapscott 
might be examined touching the nsury in the consideration 
of the bond, and that such testimony be perpetuated. 

Bo counsel for the plaintiffs. 

Phillips $ Battle, fbr the defendant. 

PEARSON, C. J. When testimony is perpetuated, the depoi 
sitions cannot be used until after the death of the witnesses, 
and are not published until after their death. I t  follows 
that whatever rnay have been the pel;jnry committed i t  must 
go unimpeached. The testimony thert fore is not given under 
a sanction of the penalties, which the law imposes upon the  
crime of purjury. For this reason Courts of Equity do not 
entertain bills to perpetuate testimony unless where i t  i s  
absolutely necessary to prevent a failure of justice, Angel2 v. 
Angel: 1 Sim. & Stn. 88. 

If i t  be possible that the matter in controversy can be made 
the subject of immediate judicial investigation by the party 
who seeks to perpetuate testimony, Courts of Equity will not 
entertain a bill for that purpose, Duke of Dorset v. Girdler, 
Prec. Ch. 531. 
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So the question is, can the plaintiffs have an immediate 
judicial investigation of the usury with which they allege the 
note is tainted? A surety is not bound to wait until he is 
forced to pay the debt, but is allowed to file a bill "quia 
timet," and obtain a decree that the principal pay the debt 
for his exoneration, Miller v. Miller, Phil. Eq. 85. So, if a 
surety fears that by the delay of a creditor the principal may 
become insolvent, he has election either to discharge the 
debt, and sue his principal for "money paid," or to file a bill 
" quia timet." For the like reason, if he fears that material 
testimony in regard to a payment may be lost by delay, he 
may file a bill in order to have the true value fixed, and a 
decree that. the principal pay the value for his exoneration. 
Adams' Eq. The difficulty in our case is, that the plaintiffs 
,cannot proceed in Equity without paying the true debt, for 
which they are in conscience bound; whereas, their object is, 
So put themselves in a condition to defend the action which 
may hereafter be brought on the bond, and avoid payment of 
the true debt as well as of the usurious excess, by pleading 
ithe statutes against usury. The matter then if. reduced to 
this: The plaintiffs have i t  in their power to obtain an 
" immediate judicial investigation" in regard to the alleged 
usury! But in order to obtain it, they are required in Equity 
to pay the true debt as a condition precedent. Will a Court 
a f  Equity for this consideration make an exception to the 
rule, that bills to perpetuate testimony are never entertained, 
anless i t  is absolutely necessary to prevent a failure of justice? 
or will the Court make an exception to the rule, "he who 
comes into Equity must do Equity," and allow a "quia timet" 
kill by sureties under these circumstances to be filed without 
payment of the true debt? Or will the Court adhere to both 
rules, and dismiss the bill, on the ground that it is not neces- 
sary to entertain it to prevent a failnre of justice; and that 
it is not for the plaintiffs to elect to invoke the jurisdiction in 
regard to perpetuating testimony rather than that in regard 
to the "exoneration of sureties," because by the latter they 
a r e  required to perform a condition precedent, when the 
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CRAWFORD v. MCADAYB, 

question of usury is made, which condition they seek to 
evade as harsh and unreasonable, particularly when the true 
debt amounts to $1,485.42, and the alleged usurious bond to 
$1,500-difference, $l4.58! !! From this course of reasoning 
we are led to the conclusion that the bill must be dismissed. 
It is to be regretted that the Court was not aided by an argn- 
ment on the side of the plaintiffs. We have not been abIe to 
find any case in point, and were forced to rely upon original 
reasoning. To locate a grant when there are no marked 
trees, is a very different task from that of tracing a well 
marked line. 

Mr. Phillips, who argued the case for the defendant, upon 
an intimation by a member of the Court in his favor, thought 
proper to call the attention of the Court to a class of cases, 
which he thought seemed to point the other way, and referred 
to 2 Story Eq., sec. 1509. 

These cases make a distinction between a bill for discovery 
and a bill to perpetuate testimony. The former is never 
entertained in cases which involve a penalty or forfeiture of 
a public nature: and, in cases which involve only a penalty or 
forfeiture of a private nature, it would not lie, unless the 
party entitled to the benefit of the penalty or forfeiture waives 
it. No such objection exists in regard to a bill to perpetuate 
testimony. 

There are two reasons for taking this distinction. 
1st. lLB discovery " may be used as a confession to convict 

the party on an indictment, or to subject him to a forfeiture 
or  penalty; but " testimony perpetuated," can only be used in 
the particular case, and not until after the death of the 
witness. 

2d. In bills " for discovery," no intent to defraud the admin- 
stratjon of the law is alleged, whereas, in a bill to perpetuate 
testimony, i t  is necessary to aver, that the plaintiff has no 
means of bringing the matter to a judicial investigation, and, 
that the defendant, taking advantage of this circumstance, is 
" lying by" and awaiting the death of the witness, with an 
intent to cause a failure of justice, by depriving the plaintiff' 
of the means of proving a legal ground of defence. F o r  
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instance : A plaintiff alleges the defendant holds a forged 
bond on him, and asks for a discovery; the bill will not be 
entertained, because i t  seeks to make the defendant criminate 
himself, and the discovery may be used as evidence in an 
indictment for forgery; but a bill to perpetuate testimony will 
be entertained, for the testimony can only be used in an acfion 
between the parties, on the plea of non est ,facturn ; and there- 
fore, to prevent a failure of justice, a Court of Equity will 
perpetuate the testimony. So, if the principal in a bond seeks 
to have a discovery in respect to alleged usury, the Court will 
say, " Do Equity before you ask for equity;" that is, pay, or 
offer to pay the true debt; but, if he simply seek to have the 
testimony of a witness perpetuated, and avers that he has no 
means of bringing the matter to an immediate judicial investi- 
gation, and that the defendant is " lying by" and waiting for 
the death of the witness, in order thereby to defraud him of 
his ground of defence, the Court will say, the testimony ought, 
to be perpetuated, without imposing terms; for the defendant 
has i t  in his power by suing on the bond, to have the matter 
fairly tried, and his refusal to do so is an attempt to commit 
a fraud on the administration of justice, by taking advantage 
of the fact that the plaintiff has no possible means of having 
the matter before a Court for immediate judicial investigation. 

I n  our case, the plaintiffs, being sureties, have i t  in their 
power to bring the matter before the Court for immediate 
judicial investigation, by a bill in Equity, " quia timet," and 
the allegation that i t  is not in their power to do so, which is 
the foundation on which a bill to perpetuate testimony is 
based, is not true. The circumstance that, in order to get 
this immediate judicial investigation, by a rule of the Court 
of Equity, i t  is necessary for the plaintiffs to pay the true 
debt, cannot dispense with the necessity of making this alle- 
gation. The allegation is made in the bill under considera- 
tion, and, in our view of the subject, i t  is not true. 

The demurrer must be sustained. 

PER CUBIAM. Bill dismissed. 
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A. L, HERREN v. M. M. GAINES. 

A contract in these words : " We have sold to Messrs. W. & D. all the gin- 
seng we have on hand and shall collect this season or fall, amounting to 
from five to eight thousand pounds, as nea? as we can estimate, including 
all we can get," binds the seller to deliver noparticular q u a d t y ,  but only so 
much as is on hand, and may be gathered in. 

INJUNCTION, transferred, upon bill and demurrer, from 
Spring Term 1868, of the Court of Equity for HAYWOOD. 

The bill alleged that in the summer of 1865 the complain- 
ant  and defendant formed a partnership for merchandizing, 
and particularly for dealing in ginseng in the counties of Hay- 
wood, Jackson and Macon. In  October 1865 the defendant 
contracted on behalf of the firm to sell a certain firm in 
Baltimore "all the ginseng we have on hand and shall 
collect this season or fall [amounting to from five to eight 
thousand pounds as near as we can estimate, including all 
we shall get,J a t  the rate of 68 cents per pound for prime dried 
and crude, and 78 cents per pound for prime strained and 
clarified," and the Baltimore parties advanced thereupon 
$1,740. Some time after the defendant informed complainant 
"of the sale, and the latter was displeased because the prices 
vere below the market rates ; thereupon the defendant 
remarked that he had gotten an advantage of the young men 
vi th whom he had traded-that no definite amount of gin- 
seng was contracted for, and the contract couId be met by 
returning the money advanced, and the delivery of what 
ginseng was on hand. At the same time the defendant pro- 
posed to dissolve the partnership, and after some negotiation 
the plaintiff bought his interest, and gave him therefor two 
notes, for $760.40 in all. Since then judgment has been 
taken upon these notes, and defendant threatens to collect 
them by execution. At the time of his purchase from the 
defendant the plaintiff did not know that the latter had bar- 
gained to the firm in Baltimore any specific amount of gin- 
seng,-the defendanttold him that he had not so contracted, 
and in the copy of the contract, which the defendant furnished 
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to  him a t  that time, the words above included in brackets 
were purposely omitted. The plaintiff did not see the origi- 
nal contract until he visited Baltimore, and then the parties 
)there obliged him to perform the contract to the mi?timztm of 
the same, which required 3,500 pounds more than the Jirm 
%ad on hand-the market price being from $1.00 to $1.05 
pe r  pound, so that he lost by the operation $945, &c. 

The preliminary injunction having been awarded, at  the 
~ e t u r n  term the defendant put in a general demurrer, which 
was set down for argument, and the cause transferred to this 
%court. 

Merrimon, for the plaintiff. 
Phillips & Battle, contra. 

READE, J. The case turns upon the construction of the 
3?ollowing contract : 

" W e  have sold to Messrs. W. and D. all the ginseng we 
have on hand and shall collect this season or Fall, amounting 
t o  from five to eight thousand pounds, as near as we can asti- 
mate, including all we shall get." 

Fo r  the plaintiff i t  is insisted that at  least five thousand 
pounds must be delivered. For the defendant i t  is insisted 
tha t  no particular quantity must be delivered, but only so 
much as was on hand and might be gathered in. Our opinion 
is with the defendant. 

In  G'uillem v. D &el, 2. M. & Ros. 61, the contract was to 
deliver " all the naphtha that the defendant might make from 
1st day of June nest, for and during the term of two years, 
say from 1,000 to 1,200 gallons per month." 

The defendant, instead of delivering 20,000 in ten months, 
which was the minimum amount mentioned, delivered but 
3,000, which was all he made. For the plaintiff i t  was insisted 
that the defendant was bound to deliver a t  least 1,000 gallons 
per month. For the defendant i t  was insisted that he was not 
bound to deliver, any particular quantity, but only as much 
as he made. And the court was of opinion with the defend- 
.ant. Lord Abinger, C .  B., said: "I construe i t  in favor of the 
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defendants as meaning merely that in all probability the 
quantity of naphtha produced will amount to 1,000 or 1,200 
gallons." And so the contract in reality was this: " I under- 
take to sell you all the naphtha that I may make in my works 
during the next two years." 

In  the case of Leeming v. Snaith. 16 Ad. & E., 71 E. C. L. 
R. 273, the contract was that the defendant sold to plaintiff 
" what he may pull, say not less than 100 packs of combing- 
skin." " Combing-skin " is a kind of wool, and the defendant 
was a puller, or preparer for sale, of the article. He  deliv- 
ered a small quantity, but did not deliver 100 packs. In 
this case the court cited the case of Guillem v. Daniel, supra, 
and approved it, but distinguished this case from i t  by reason 
of the words " not less than 100 packs," which made i t  neces- 
sary that the defendant should deliver 100 packs. 

In  the case before us the substance of the contract evi- 
dently mas, that all the ginseng on hand, and all that might 
be gathered during the season, whether much or little, should 
be delivered, and " amounting to from five to eight thousand 
pounds, as near as we can estimate," were words of mere 
expectation, indicating not what was obliged to be delivered, 
but what was ezpected to be delivered. 

If therefore in construing the original contract the words 
" amounting to from five to eight thousand pounds, as near as 
we can estimate, " amount to nothing, and may be treated as 
surplusage, the leaving these words out of the copy sent by 
the defendant to the plaintiff was no fraud upon him. 

The plaintiff's supposed equity, being based upon this 
alleged fraud of the defendant, fails. 

The injunction will be dissolved, the demurrer sustained, 
and the bill dismissed with costs. 

PER CURIAM. Bill dismissed. 
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JOSHUA HARSHAW v. ROBERT D. McCOMBS, and others. 

A deed conveying property in trust for the bargainor's only son and in case 
of the son's death without issue, then over, prepared and registered a t  the 
instance of the bargainor, will not be set aside upon a bill by the bargainor 
alleging that the deed was not delivered, that its object was to reclaim from 
vice the son (since dead, childless,) and that it was not the bargainor's 
intent to deprive himself of the control of the property; there being no 
other charge of fraud, surprise or undue influence than a recital, that in 
preparing and registering the deed the bargainor was "subject to the con- 
trol and influe-ce of the improper constraint, advice and duress of pre- 
tended friends, " and that he was at  the infirm and advanced age of sev- 
enty years. " 

In such case the plaintiff will not be aided by an allegation that the deed was 
not duly stamped. 

BILL, for the cancellation of a deed, filed to Fall Term 1866 
of the Court of Equity for CHEROKEE. 

The bill was subsequently amended, and a demurrer put in ; 
whereupon the demurrer was set down for argument, and the 
cause, at  Spring Term 1868, was transmitted to this Court by 
consent. 

The bill alleged that in the year 1865, the plaintiff, in order 
to induce his only child, a son of sixteen years of age, to 
refrain from certain habits and associations into which he had 
fallen, executed a deed of bargain ,and sale, conveying to the 
defendant McConlbs all of a large estate, real and personal, 
of which he was seized and possessed in Cherokee and Clay 
Counties, to be held in trust for his son until he should become 
of age and then to him discharged of the trust; but in case of 
the death of the son under age without leaving a child, then 
in trust for the defendants Ann E. and Abraham McD. Har- 
shaw: an infant niece and nephew of the plaintiff; that the deed 
was retained by him several days, when he caused it to be proved 
by one of the attesting witnesses and registered in the Register's 
office for Cherokee County; that the deed was afterwards 
taken by him from the Register's office, and neither i t  nor any 
of the property conveyed by i t  has ever been delivered to the 
defendants, or either of them; that i t  was not the intention of 
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the plaintiff to deprive himself of the control of the property, 
and the provisions for the defendants Ann and Abraham were 
gratuitous; and that the son of the plaintiff, to influence whom 
the deed was made, had recently come to a violent death by 
his own hands, without leaving issue. The prayer was that 
the deed should be rescinded, &c. The amendment to the bill 
stated that when the plaintiff executed the deed and had it 
registered he supposed he might annul i t  a t  pleasure and 
make any disposition of the property he choose, and as an evi- 
dence of this that he did not have the deed stamped as 
required by the acts of Congress for the collection of Internal 
Revenue; and after adding that he took the deed from the 
Register's office for the purpose of enabling him to abrogate 
the same whenever he saw proper, concluding in the following 
words : " Your orator being all the time subject to the control 
and influence of the improper advice, constraint and duress of 
pretended friends so that he was not permitted to exercise his 
free will and free judgment in the making of the said deed of 
conveyance or having the same registered, being at  the infirm 
and  advanced age of seventy years. " 

~Tfoore, for the plaintiff. 

Ilfcrrimon and Phillips d? Battle, for the defendants. 

BATTLE, J. The bill was filed for the purpose of procuring 
the cancellation of a certain deed of conveyance therein men- 
tioned. The demurrer presents the question whether the 
plaintiff has set forth such a case as entitles him to call on the 
.defendants for an answer. 

I t  is now well settled that the grantor or donor cannot call 
in the aid of a Court of Equity to have his deed cancelled, 
unless he can show that i t  was obtained from him by surprise 
or  mistake, s an t  of freedom, undue influence, the suggestion 
of a falsehood, or the suppression of the truth, Gunter v. 
Thomas, 1 Ire. Eq. 199; Green v. Thompson, 2 Ire. Eq. 365, 
and other cases collected in 3 Battle's Digest, title " Fraud," 
Subdiv. 2. If fraud be the ground of relief, i t  must be dis- 
tinctly and positively alleged, and either admitted, or, sup- 
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HARSHAW 9. IlIcConr~s AND OTHERS. 

ported by proof, JEtlzeropoon v. Cm~nzichrrel, 6 Ire. Eq. 143; 
n l c l ~ n e  v. n lann iq ,  Winst Eq. 60. If the deed now in ques- 
tion had been undoubtedly delivered, such would be the rule 
of equity in relation to it, and Ke cannot conceive why the 
rule should be varied rncrely hecause the delivery of the 
instrnment is a matter of doubt, or because i t  has not been 
duly stamped. The question then is, does the present bill 
contain sufficient allegations either of surprise, mistake, want 
of freedom, undue influence or fraud? R e  cannot discover 
any whatever. On the contrary, the bill states that the deed 
was prepared by or for the plaintiff, of his own free mill and 
for a very commendable purpose, to wit: the reclamation from 
-iice of his son, who was an only child. I t  is true that in an 
amendment, which the Court subsequently permitted to be 
made, the plaintiff says, by way of recital instead of positive 
averment, that he had done or forborne to do certain things, 
" all the time being subject to the control and influence of 
improper advice, constraint and duress of pretended friends> 
so that he was not permitted to exercise his free will and free 
judgment in the making of the said deed of conveyance, or 
having the same registered, bebg  a t  the infirm and advanced 
age of seventy years." Surely such loose and general state- 
ments cannot be allowed to have any effect in an attempt t e  
impeach a deed, which the grantor avers that he had signed, 
sealed, and procured to be registered. I t  is scarcely neces- 
sary for us to say that the failure of the main object of the 
conveyance caused by the untimely death of the plaintiff's son, 
cantlot alter the character of the transaction. The true rule  
was laid down in the case of Green, v. Thompson, above refer- 
red to, and by that must the present case be governed. " A 
Court will not annul dispositions of property because they a r e  
improvident or such as a wise man mould not have made, or a 
man of nice honor have consented to receive; but all the con- 
tracts of an individual, eren his gratuitous acts, if formally 
executed, and no power of revocation reserved. are  binding, 
unless they can be avoided because of surprise or mistake, want 
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of freedom, undue influence, the suggestion of a falsehood, or 
the suppression of truth." 

The denlurrer must be sustained, and the bill dismissed with 
costs. 

PER CURIAU. Bill dismissed. 

SION. H. ROGERS, Adm'r, 0. JOSEPH B. HINTOX, et. d. 

Where a feme c w e ~ t ,  who had a separate estate of realty and personalty, with 
a general power of appointing the same by deed or will, disposed of such 
estate by will to various devisees and legatees, subjecting expressly only a 
portion of it to the payment of her debts : Held, that her creditors had a 
right to resort to the whole estate for their satisfaction. 

J k o ,  that there is no distinction in this respect between the realty and the 
personalty. 

BILL, re7~eai.d upon petition by the defendants. The case 
as originally heard, is reported in Phil. Eq., p. 101. 

Moore, and Hayzuood, for the petitioners. 

1. The case of Leigh v. Snzith, 3 Ire. Eq., 442, which is 
assumed by the Court in  its former opinion to be decisive of 
the present case, differs from i t  in two marked particulars. 
There, the duty out of which the debt arose was incurred by 
the feme covert, durn soh,  and so the debt bound her after 
coverture, (1 Ch. P1. 42,44, Tidd. 1026;) here the debt (?) was 
contracted a f t e ~  coverture, and so, as a general debt, is void; 
there, also, the interest subjected was personalty, whilst here 
the interest is the corpus of land. 

2. The gelze~al debts offeme coverts are  absolutely void, even 
where they have powers of appointment, or separate estates, 
(Felton v. Reid, 7 Ire. 269;) i t  is only where the debts assume 
the nature of appointments operating specifically upon the 
separate estate, o r  the estate subject to the power, that they 
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have any operation. The greatest extent to which Equity has 
gone in this direction, is in correcting and validating defective 
appointments. The creditors here hare, one, an open account, 
another a wood ticket, and the third an ordinary note under 
seal, against 'a fenze covert. Neither of these papers pretend 
to refer to the power, or to create a charge, or otherwise to  
act iminediately upon the property su1)ject to the pomer. They 
are, therefore, general debts, and in no sense appoilztments, 
defective or otherwise, Marshad v. Button, 8 T. R. 547, 2 
Roper H.  & W. 117,119; Lloyd v. Lee. 1 Strange 94, 1 Ch. 
P1. 437,470,479, 2 Sug. Pow. 103; Doe v. TVeller, 7 T. R, 480; 
17furtin v. Jfitchell,2 Jac. & Tt'. 413, 1 Sug. Purch. ch. 6, ss., 7 
& 8, 2 Sug. Pow. 125, 127, 1 Sug. Pow. 416, 426, 427. 

3. The English doctrine as to the presunzption that feme 
coverts having separate estates intend to bind such estates for 
their contracts, extends only to personalty, and to the proj ts  of 
the l u ~ Z s ,  Stezuurt v. Kirkwall, 3 Bladd, 387, 2 Rop. H .  & W. 
241 (Jacob's note;) Shatfoclc v. Slzattock, ? Lam Rep. Eq. 182,2 
Bop. H. &. W. 182; Hulnze v. Tenant, 1 Br. C. C. 16. This doc- 
trine of presumption is not carried so far in North Carolina. 
Here a feme may bind her estate with the consent g h e r  frustee, 
and the writing in such case must ezprsssly and specijically indi- 
cate such intention on her part, Fraxier v. Brownlow, 3 Ire. 
Eq. 037; Harr is  v. Harr is ,  7, Ire. Eq. 111; Draper v. Knox, 
5 Ire. Eq. 175; Johnston v. Jlalcolm, 6 Ire, Eq. 120. As 
regards her pomer over her separate estate in land, the rule 
in North Carolina is the same as in England, Newlin v. Free- 
man. 4 Ire. Eq. 312. 

4. The fact that here the feme is dead, leaving a will by 
which she appointed the real estate over which she had a 
power, to volunteers, does not give any validity to the debts (?) 
which they did not have in her life time, nor in any way aid 
the claimants, Vaugl~an v. Vanderstegen, 2 Drew. 165; Shat- 
tock v. Sliattock, 2 Law Rep. Eq., 182, 2 Rop. H. & W. 238, 
245, & n.; Brue9.e v. Pemberton, 18 Ves. 248; Gregory v. 
Lockyear, 6 Madd. 90; Court v. Jefrey, 1 Sim. & Stu. 105; 
dilifiton v. Willis, 1 Sug. Pow. 248, n. 
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5. That the feme here alludes to and makes some provisions 
for her "debts " in the will, can make no diEerence, for that 
clause referred to property not a part  of the separate estate, 
and therefore was not included in the limited probate here 
granted, and therefore, further, is to be taken as not existing, 
even for the purpose of electiolz if any such claim could arise 
here, much more not for the purpose of making out that to 
be a debt vhich otherwise is none, bdams' Eq. 92, &c., 2 Sto, 
Eq. s. 1096, R. n., 2 Sug. Pow. 165, 2 Wrns. Ex. 1238; 1 
Jarm.  Wills. 389. 2 Rop. Leg 1602, i?!elchor v. Bwger, 1 D. 
& B. Eq. 634. 

6. The cause tarns on the point, are the clairnants creditors 
of Mrs. Hinton within the legal meaning of that word ? Did 
Mrs. Hinton owe thein dobts, such as could be enforced either 
against her or against her property, either a t  Law or Equity. 
I f  not, the bare styling of the claims debts, and the claimants 
creditors, will not make them such. If Mr. Hinton had died 
first and Xrs.  Hinton thcreupon had expressly promised to 
pay any or all of these claims, such promise could not ha re  
been enforced by suit. The engagenients would not even have 
constituted a cow'derution for the new promise, Fe:tort v, 
Reid, 7 Ire. 269. 

Fozule c2 BBccyey, and Btrtchelor, contra. 

I. The case here is sfronger than that of Leigh t-. Smith, 3 
Ire. Eq. 442; for, in speaking of the debts of feme cove~ts in  
this connection, the Courts mean, what would be debts but f o ~  
the coverture. Putting that objection of the petitioner aside, 
me have then a case where the debts were contracted (see 
affidavits of the creditors on file,) with specific reference to 
the fund, whereas in Leigh v. Smith, there mas no such refer- 
erence. Nor does it make any digereme that the corpus is 
real estate and not personalty. For the same rule applies to 
realty as to personalty, i n  cases involving a power of appoint- 
meqtf, as here. Sug. 136; Nettilin v. Freeman, 4. Ire. Eq. 312. 

2. That the special probate omits the clause referring to 
Mrs. Einton's debts, if true is not important The power 
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here might be executed by deed or will, and the Court would, 
if necessary, sustain this, even as a defective deed. The rule 
that clauses not admitted to probate are to be treated as not 
existing, applies only in cases of election, and not to cases 
of defective execution of powers, I Jarm. Wills 389, Sug. 135, 
136; JYilkes v. Holmes, 9 Nod. 485. The appointment of an 
executor in this will is decisive; as that is a 'declaration that 
all engagements shall be paid, Heatley v. Thomas, 15 Ves. 590; 
Newtorl v. T~~rville,  2P. TV ms. 144; Shattock v. Sl~attock, 2 
Law Rep. 182; Leigh v. Smith, 3 Ire. Eq. 442. Although if 
Mr. EIinton had died first, any p~omise to pay these debts by 
Mrs. Hinton would have been void, yet an exercise of her 
power would have bound the property, Wilkes v. Ehlmes, 9 
Mod. 485. 

4. There is no ease of a coincidence of power and intention, 
where a defective execution has not been aided: such aid is 
given rather in wills than in deeds, Heatby v. T/~o?nas, 15 
Ves. 590. 

BATTLE J. This is a proceeding by petition to rehear the 
decree made in the cause at January Term 1867. See the 
case as reported in Phil. Eq. 101. When the cause was first 
heard i t  was very fully and ably argued by the counsel on 
both sides, was carefully considered by us, and the opinion 
then filed was the result of our deliberate judgment. The 
questions involved in the cause have been again argued with 
more than ordinary zeal and ability by the counsel, have 
received our anxious attention, and yet we are unable to dis- 
cover any error in the decree. 

I t  is a matter of regret that the limited time allowed to us 
for the preparation of our opinion forbids a full and thorough 
review of the many propositions discussed by the counsel, 
and the authorities referred to in support of them. I t  is 
however, unnecessary for us to do so for the understanding 
of this particular case, because one of the counsel for the 
defendants, a t  the close of his learned and elaborate argument, 
admits that the whole cause turns upon one point: " Are the 
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persons who claim to be creditors of Mrs. Hinton, creditors 
within the legal meaning of that term? Did Mrs. Hinton 
owe to them debts-such debts as could be enforced, either 
against her or against her property, either in a Court of Law 
or in a Court of Equity ? " 

I n  responding to this enquiry, we assume, what is admitted, 
that the ferne covert had a general power to dispose of the 
property, both real and personal, held by her trustee for her 
sole and separate use, either by deed or will, and that she did 
duly execute her power by will. Having the power to dispose 
of the property to whom she pleased, she had the right to 
select as the objects of that disposition those who had done 
services for her, those who had furnished her with what she 
deemed necessaries, or those who had lent her money, if there 
were any such. I t  is true that she could not render herself 
personally liable a t  lam for her contracts, but she might, with 
the concurrence of her trustee if she had one, and without i t  
if she had none, specifically charge her separate estate with 
contracts and engagements. What principle is there to prevent 
her doing the same thing by will, when she had the porn-er of 
making a disposition in that manner. The separate property 
was confcrred upon her for her support and maintenance, and 
if she obtained credit upon the faith of it, why not allow her 
to apply i t  in discharge of the obligation, by trill, as well as 
by a deed in her life time. Such engagements may not be, 
technically speaking, debts, but substantially they were so for 
the purposes of being recognized as debts, by her mill, and as  
such, charged upon the property over which she had the 
general powers of disposition. In  the case before us, the 

feme covert testatrix in express terms spoke of her debts and 
funeral expenses as obligations for which she wished to pro- 
vide the means of payment, and i t  would be contrary to the 
fundamental principles of equity not to regard the substance, 
instead of the mere form of things, and to hold that such 
obligations had not a higher claim to satisfaction than mere 
voluntary donations. Rut i t  is said by the counsel for the 
defendants that from the terms of the probate, the clause of 
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the  will which directs the sale of the negro woman Happy, 
a n d  the application of the proceeds to the payment of her 
debts and funeral expenses, cannot be received, as Happy was 
not  a part of her property, and that therefore, as to her the 
will was not provcd. I f  this be so, then Happy's name alone 
must be struck from the mill, for the testatrix undoubtedly 
had the right to speak of her debts, and to provide for their 
payment; and in that view of the case, the debts would be 
charged upon the whole estate. But supposing that the case 
of Wl~itjeld v. Humt, 3 Ire. Eq. 342, establishes the doctrine 
that the probate of the will of a married woman having a 
separate estate, extends to all the property of which i t  pro- 
fesses to dispose, and leaves the construction of i t  to the 
Court of Equity, then, we think the failure of the fund out 

of which the debts were directed to be paid, gives the credit- 
ors a preference over the voluntary appointees under the 
will, and they are to be paid out of the other property subject 
to the power of appointment &en by the will, and in execu- 
tion of that power. So far as the defendant Joseph B. Hin- 
ton was concerned, we think that as he claimed the woman 
Happy as his property, he could not refuse to give effect to  
the disposition in favor of the creditors out of his interest in 
t h e  appointed property. 

In  opposition to the view which we have here taken, the 
case of Slzattock v. Slzattock, 2 Law Rep. Eq. 182, has been 
strongly pressed upon us. But in that case the debt sought 
t o  be paid was not recognized in the will of the testatrix, 
and no direction for its payment was therein contained, 
which makes, as we think, an essential difference between 
that and our case. When a feme covert testatrix con- 
tracts in her life time, what she chooses to consider and call 
a " debt" in her will, we cannot conceive of any good reason 
why a Court of Equity, in the exercise of its high duty to do  
exact justice to parties, should not put it upon the same 
footing with a debt which she had contracted before marriage. 
I f  there be any difference i t  would seem to be in favor of t h e  
eontract made during coverture, for that was made with direct 
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GULLY v. HOLLOWAY. 

reference to the separate estate, and the other was not. If 
this be so, then the case of Leigh v. Smith, 3 Ire. Eq. 442, is a 
direct authority in support of the former decree, and of our 
present opinion. 

Another objection is urged on the ground that the property 
now sought to be charged with the debts, is real estate. That, 
however, can make no difference, as real estate is as much lia- 
ble to pay the debts of a decedent as personal property, with 
the sole exception that the latter must be first exhausted before 
the former is subjected. See Rev. Code, c. 46. 

As we have been unable to discover any error in the former 
decree, the petition to rehear it must be dismissed with costs. 

PER CVRIAN. Petition dismissed. 

W. H. GULLY, Adm'r &c., v. MARY E. HOLLOWAY and others. 

A testator having given to his wife, besides other property. one half of his  
land, and to a daughter the other half, (with certain slaves, emancipated a t  
the time of the testator's death,) and having provlded that his debts should 
be  "paid out ot the fnnds raised off the prope~ty" given to his wfe.  Held, 
as the daughter had died in the testator's life-time, and the personalty had 
been ezhatcsted, that her lapsed land should next be applied to the paj  ment 
of debts. 

I n  such case, if it  becomes necessary to resort to the land devised to the wife 
she is entitled, under Rev. Code, ch. 118, s. 8, to one-third of the whole of 
the realty for life, as if the husband had died intestate. 

BILL for the construction of a will, kc., filed a t  Spring Term 
1868, of the Court of Equity for WAKE, a t  which Term, ansv-ers 
having been put in, the case was transmitted to this Court. 

The defendants were the widow and the nest of kin and 
heirs-at-lam of the testator, W. H. H o l i o ~ a y ,  who died in 
June 1865. 

The will, after giving certain slaves to his wife, contains 
the following clauses: " I also give to my wife half of my tract 
of land, on which I now live, including the dwelling-house and 
other improvements thereto belonging. I also give unto my 
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wife all my stock, " &c. " I give to my daughter Fannie, half 
of the tract of land on which I now live, Judy and her increase, 
William and Jacob." * * * " My will is that my executor 
dispose of enough of my property, such as he may think can be 
spared best, to pay all of my just debts. My will is that my 
wife, 11. E. Holloway, have, hold and possess the residue of 
the property, which I have given her, after my just debts are 
$aid, during her life time, and then if any remain, my will is 
that her bodily heirs have, hold and possess it. " 

The bill sets out that the testator's daughter, Fannie, died 
in his life-time in tender infancy, that the iersonalty belong- 
ing to the estate, in consequence of the emancipation of 
the slaves was insufficient to pay the debts, and i t  would be 
necessary to sell some of the land. The prayer was that the 
plaintiff, as Administrator cuw testamento annexo, should be 
instructed whether the debts were a charge upon the real as 
well as the personal property given to the u-ife; whether the 
land lapsing by the daughter's death should be exhausted 
before that given to the widow is taken, &c. 

The anmers admitted the material allegations of the bill. 

Fowle & Badger for the plaintiff. 

Rogers & Batchelor for the heirs-at-law. 

There is here an express charge of the debts on the share of 
the estate given to the widow. The debts are to be paid out 

of the fund, " &c. She is to have the residue " of the pro- 
perty after " my just debts are paid, " &c. Frasel, v. Aezan- 
der, 2 Dev. Eq. 348; Powell v. Powell, 6 Ire. Eq. 50; Kirk- 
patrick v. Rogers, 7 Ire. 44. The word property means real as 
well as personal estate, 2 Jar. Wills (190) 4 Kent 55; Clarke 
v. Hyman, 1 Dev. 382; Home T-. Hoskins, 2 D. & B., 479; and 
there is nothing here to limit the reasoning. 

In  our case the contest is between the heirs and a devisee; 
and the land devised to the widow subject to the payment of 
the debts must be applied before that descended. The devisee 
i s  generally preferred to the heir, but when land devised is 
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charged with payment of debts, &c., the devisee takes i t  cum 
onere, Palmer v. Armstrong, 2 Dev. Eq. 268; Robards v. 
Wortham, Ibid. 178. If the daughter had lived, her land would 
have been exonerated; her dying does not affect the testator's 
intention to subject the property given to the wife to the pay- 
ment of debts. 

The widow should have dissented from the Will, in order t o  
have any part of her land exempt from payment of debts. The 
words of Rev. Code, ch. 118, s. 8, do not embrace our case, 
and a review of tbe legislation on the subject shows that i t  
does not come within their spirit. See Acts of 1784, ch. 204, 
secs. 8, 9; ch. 225; Acts of 1787, ch. 271, and 1771, ch. 351. 

PEARSON, C. J. I t  is not necessary to decide whether the 
charge on the property left to the wife for the payment of 
debts, is confined to the personal property, or embraces the 
land as well, for we are of opinion that, as the legacy to the 
daughter lapsed by her death, and the property given to her 
was undisposed of, it is the primary fund for the payment of 
debts. As between the wife and the daughter, the testator 
charged the property given to the former with the payment of 
his debts, but the death of the daughter changed the whole 
matter, and the case then falls under the general rule, that 
property undisposed of, is first to be applied to the payment of 
debts, for the reason, that although as between specific legatees 
the testator makes a charge on the p'roperty given to one, for 
the remuneration of the other, there is nothing to show that 
he intended to make the same preference in favor of his next 
of kin, or heirs at  law, upon whom the property devolves, not 
by his act, but by the act of law, and they take cum onere, and 
take subject to the payment of debts in the first instance, and 
have no ground to put that burden upon one who is the special 
abject of the testator's bounty. I t  will be declared to be the 
opinion of the Court, that the personal estate and the land 
which is not disposed of by the Will, must first be applied. 
Should i t  be necessary to resort to the land given to the widow, 
she  will then be entitled, under the provisions of Rev. Code, 
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ch. 118, s. 8, to the quantity to which she would be entitled 
by right of dower, which shall not be subject to the payment 
of the debts of her husband, during the term of her life. 

PER CURIAM. Decree accordingly. 

W. B. MARCH and others v. JOHN W. THOMAS. 

Where a plaintiff or one of several plaintiffs in equity is indebted to the 
defendant, and is insolvent, the claim may be set off without strict regard 
to mutuality. If such debt be payable to the defendant, the set off may 
be effected under npetit ion; if not payahle to him but only claimed by him, 
then the set off is to be effected under a bill. 

Where a decree had been obtained for sums due to several plaintiffs by one 
defendant, and at  the next term the latter made an affidavit before the 
Court, setting forth certain claims upon some of the plaintiffs payable to 
the affiant, and that the debtors were insolvent, upon which a correspond- 
ing rule was taken and served upon such debtors, held that this proceeding 
was equivalent to a petition, and that the debtors should be required to 
answer and show cause. 

(Iredell v. Lasgston, 1 Dev. Eq.  392; Sellers v.  Bryan, 2 ib. 358; Benziefi v. 
Robinett, 2 ib. 67 ; Bunting v. Ricks, 2 D. & B .  Eq. 130; Elliott v. Pool, 6 
Jon. Eq. 4 2 ,  cited and ap groved.) 

RULE, upon the equity docket, to show cause why certain 
credits should not be entered upon a decree, dismissed by Cilley, 
J., a t  Spring Term 1868, of the Court of Equity for DATIDSON. 

W. B. March, E. D. Hampton, and H. Adams, had filed 
a bill against Thomas, and obtained an injunction, &c. A t  
Spring Term 1866,the whole matter involved,by order of Court 
and agreement of the parties was referred. At Spring Term 
1867, a report was returned awarding, amongst other things, 
that .Thomas should pay to Adams $338,30, and to Hampton 
and March $1,409.25. This report was confirmed, and a 
decree entered accordingly. At Fall Term 1867, the follow- 
ing affidavit was filed: John W. Thomas maketh oath that 
Henderson Adams is justly indebted to him in the sum of $650, 
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principal and interest, due by bond bearing date Nov. loth, 
1853, for money loaned; that the said Adams is generally 
understood and believed to be insolvent and unable to pay his 
debts, and that Felix Clodfelter and George Kinney, the 
sureties to said note, are also belie~ed to be insolvent. He 
further makes oath that E. D. Hanipton is justly indebted to 
him in the sum of $722.50, due by bond bearing date May 7th, 
1860, for loaned money, besides other sums to the amount of 
about $300, that the said Hampton is considered to be greatly 
involved in debt, and i t  is very doubtful whether he will be 
able to pay his debts, and affiant verily believes that if he 
cannot get said debts applied as a credit on the award in this 
case, that he will never be able to collect the same," &c. There- 
upon a rule mas made and served upon hdams and Hampton, 
requiring them to appear a t  the nest term and show cause 
why the debts mentioned above should not be applied as a 
credit on the amounts respectively decreed to them. 

At  Spring Term 1868, the rule, upon motion of the plain- 
tiffs, was discharged, and the defendant appealed. 

No counsel for the appellant. 

Xerrimon, contra. 

BATTLE, J. The doctrine of equitable set off has several 
times been the subject of discussion in this Court, and the 
principles upon which i t  is allowed are now very well estab- 
lished. Iredell v. Langston, 1 Dev. Eq. 392; Sellers v. Bryan, 
2 Pev. Eq. 358, and Elliot v. Pool, 6 Jones Eq. 42. In  ordi- 
nary cases mutual debts only can be set off in equity as well 
as  at  law. Sellers v. B ~ y u n ,  ubi supra, Bunting v. Rick*, 
2 D. & R. Eq. 130. When the plaintiff or one of the 
plaintiffs, is insolvent, a bond or note due from him to 
the defendants may be set off in equity without a strict regard 
to mutuality. Benzien v. Robinett, 2 Dev. Eq. 67. If the 
bond or note is payable to the defendant, the plaintiff, obligor 
Qr maker being insolvent, i t  may be set off upon petition; but 
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if claimed by the defendant but not payable to him, then i t  
,can only be done by bill, Ibid. 

In the present case the bvnds which are sought to be set off 
against the sums decreed to be paid by the defendant to the 
several plaintiffs respectively, are payable to the defendant him- 
seIf, and i t  seems that he might have had the benefit of them 
as set-offs, had he proceeded by petition. The remaining 
question is, whether the rule to show cause founded upon the 
defendant's affidavit may not be treated and acted upon as a 
petition filed in the cause. We see no good reason why it 
may no+. I t  was served upon the plaintiffs, and they had the 
same opportunity to answer it as if i t  had been a regular 
petition. It ought, therefore, to have been treated as a peti- 
tion in the cause, to which the plaintiffs, Adams and Hampton, 
ought to have been required to respond in the usual manner; 
and i t  was erroneous in the Court to order its dismission upon 
the motion of the plaintiffs1 counsel. This must be certified 
;to the Court below as the law directs. 

PER CURIAM. Order accordingly. 
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V. TEAUUE v. HIRAM JAMES. 

Actions pending at the time of the ratification of the Code, are to be proceeded 
with and tried under such laws and rules then existing as may be be appli- 
cable : therefore, in such actions a " counter-claim " is not admissible. 

DEBT, tried before Mitchell, J., at  Fall Term 1868 of the 
Superior Court of ALEXANDER. 

The action had been commenced by warrant before a Jus- 
tice of the Peace issued September 5th 1867, upon a bond 
dated March 8th 1867, and from a judgment against him the, 
defendant appealed to the Superior Court. The defendant 
pleaded General Issue, No consideration, and Failure of consid- 
eration; and offered to prove that the bond was given for a 
horse sold to defendant by the plaintiff,-which, some while 
before, the plaintiff had conveyed to a trustee for the payment 
of certain debts, and that after the horse had remained with 
the defendant for several months, the trustee took him and 
sold him under the trust. 

His Honor being of opinion that such proof would not 
affect the plaintiff's rights to recover, there was a verdict and  
judgment; from which the defendant appealed. 
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W. P. CaZdwe!l, for the appellant. 
Furches, wntrcc, cited ikfcEnfyre v. IdlcEntyre, 1 2  Ir ,  299; 

Washburn v. Picot, 3 Dev. 390; and also, Const. of n'orth 
Carolina, Judiciary, Sec. 2 5 ;  Code of Civil Procedure, Qg296. 
and 402. 

PEARSOX. C. J. It was properly conceded on the argument, 
that if this case is to be governed by the old rules of " prac- 
tice and prccedure" there is no error in the ruling of his 
Honor in the Court below. 

But i t  was insisted that the new rules of " practice and pro- 
cedure, " are applicable to the case. And if so, the defen- 
dant should be allowed to prove his counter-claim as a defence 
to the action. We are of opinion that the new rules are not 
applicable, and that his Honor mas right in proceeding accord- 
ing to the old rules. 

The action mas commenced prior to the ratification of the 
" Code of Civil Procedure " and it is founded on a contract 
not embraced by the Stay Ordinance, and if the question mas 
left to depend upon the construction of sub-division 4, $ 8, 
there might have been some doubt, as that sub4ivision is 
obscurely worded, and the meaning of the words " as near as 
may be " is by no means clear. But all difficulty is removed 
by $5 400 and 402. Sec. 400 provides that all suits pend- 
ing in any of the Courts at the ratification of this Act, shall be 
entered on a separate docket by the Clerks of the Superior 
Courts. See. 402 provides that "said suits shall be proceeded 
in and tried under the existing laws and rules applicable 
thereto " up to final judgment. This covers the case, and 
leaves no room for doubt or for construction. 

So the defendant must be content with the remedy by a 
new action to set up his counter-claim, in which by proper 
averments, he may entitle himself to the provisional remedy 
of injunction. 

There is no error. 

PER CURIAM. Judgment affirmed. 
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Doe ex dem WILEY GAITHER V .  ANDREW P. GIBSON. 

Suits pending at  the time of the adoptlon of the Code are to be proceeded in 
and tried under the then existing laws and rules applicable thereto ; there- 
fore, in an ejectment which was then pending the defendant has no right to 
have relief because of a " counter claim" under a bond for title from the 
plaintiff. 

(Teagve v. Jalnes ante 91 cited and approved.) 

EJECTMENT, tried before Jli'tchell, J., a t  Fall  term 1568 of 
the Superior Court of CALDWELL. 

This is thc case in which a new trial was granted a t  January 
term 1868 of this Court. (Phil. p. 530) 

The only matter necessary to be stated here is, that a t  t h e  
commencement of the trial the defendant stated that he had 
an  equitable defence, and offered to introduce it; viz: such an 
agreement signed by the plaintiff, for conveying the land in  
question, as would entitle him to a decree for specific perform- 
ance; and thereupon he offered to adopt such practice as the 
Code demanded in such case?. 

His Honor thought the defence inadmissible. There was a 
Verdict, and Judgment for the plaintiff; and the defendant 
appealed. 

Jlalone, for the appellant. 

Folk, contra. 

PEARSON, C. J. Mr. Malone rested his case mainly 
on the ground, that his Honor erred in not permitting 
the defendant (upon his offer before the trial) to rely on the 
counter claim arising out of the contract of sale, and to  
allow the pleadings to be so amended, as to let in that defence. 
H e  took two grounds, 1st the equity arising from the contract 
of sale, is a counte~-claim, within the meaning of the " Code of 
Civil Procedure," $ 100, subd. 2; 2nd, this being an action 
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of ejectment, comes under 5 7, sub. 1, which provides 
that  the enactments of the Code shall be applicable to civil 
actions pending a t  the time of the approval of the Con- 
stitution and not founded on contract, "as far as may be, 
according to the stage of the progress of the action and having 
regard to its subject and not to its form." His argument was, 
here is a counter claim within the meaning of the Code-if 
i t  is established the defendant will not be put out of possession, 
and the whole controversy will be settled in one action; and 
i n  an action of this kind, the Court is directed to go accord- 
ing to the " Code of Civil Procedure" " as far as may be." 

The argument mas very plausible, and a t  first we were 
inclined to adopt the conclusion. 

The Code contemplates that the whole controversy is to be 
settled in one action. I n  this instance the counter claim might 
have been fitted in very well, but there are other sections of 
the Code which explain $ 8, sub-division 1, and show clearly 
that the Judge had no power to allow the pleadings to be 
amended so as to let in an answer, setting up the counter 
claim. Sec. 400 directs the clerks of the Superior Courts to 
enter on a special docket all suits pending a t  the ratification of 
the Code. Sec. 402, provides that said suits shall be proceeded 
in and tried " under the existing laws and rules applicable 
thereto." This settles the question, and shows that the defen- 
dant is left to an action, in order to set up his claim to a spe- 
cific performance, and must apply for special relief by the 
remedy of injunction, pending his new action,-see Teague vs. 
James ante 91. 

PER CURISM. Judgment affirmed. 



JANUARY TERM, 1869. 95 

8. P. SMITH w. J. D. McILWAINE. 

The word "actions," in the first line of paragraphs 3 and 4, in Q 8, 
of the Code of Civil Procedure, is in the objective case, and is gov- 
erned by the preposition "to," in the first line of the section; there- 
fore the words but such actions " must be supplied in each paragraph 
immediately preceding the verb " shall be governed," in the fifth line of 
the former, and the fourth line of the latter paragraph. 

Actions commenced after the adoption of the Code upon contracts not 
embraced in the Stay Law Ordinance, must be brought before the 
Clerk. 

(Teague v. James, alate 91, and Gaither v. Gibson, ante, 93 cited and approved.) 

ATTACHNENT, dismissed upon motion before Logan, J., a t  
Fall term 1868, of the Superior Court of MECKLENBURG. 

The proceeding was by summons (and warrant of attach- 
ment) returnable to Fall term 1868 of the Superior Court, 
upon a bond dated October l l t h ,  1865. The plaintiff having 
filed his complaint, the defendant answered and demurred. 
No  part of the proceedings are material to be stated except- 
ing the demurrer, which alleged that as the cause of action 
was a contract made on the l l t h  of October, 1865, the Code 
,of Civil Procedure did not apply. 

His Honor having thereupon ordered the attachment to be 
discharged, the plaintiff appealed. 

Dowd, for the appellant. 

Wilson, contra. 

PEARSON, C. J. This case involves a consideration of sub- 
divisions 3 and 4 of $. 8, of the Code of Civil Procedure. 
These two sub-divisions are not intelligible without supplj- 
i n g  the words " bnt such actions" before the verb " shall be 
go~erned," where it first occurs in the sub-division. For the 
preposition " to, " in the preliminary clause-" The folloai g 
enacttuents are applicable to, " governs the word " actions " 
i n  sub-divisions 3 and 4. So " actions " is in the objective 
awe,  and -aannot be the nominative to the verb "shall be 
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governed." Supply the words " such actions" as a nomina- 
tive. This corrects the grammatical error, and makes sense. 

Our task is to construe sub-division 4. I t  embraces two 
classes: lst, LLdctions commenced prior to the adoption of the 
Code on contracts not embraced by the stay law ordinance:" 
this class is disposed of in Teague v. J a m s ,  and Gaither v Gib- 
son,ante 91 and 93; 2nd, Actions commenced on such contracts 
after the adoption of the Code. Our case falls under the 
second class. The construction depends upon the effect to be 
given to the words "as near as may be." We think the mean- 
ing is, as near as may be consistent with the changes made by 
the Constitution and Code of Civil Procedure. In other 
words, all actions commenced after the adoption of the Code 
are to conform to its provisions, unless there be some reason 
for departing from the rules therein prescribed, as in case of 
actions subject to the Stay Law Ordinance. 

This construction cannot be materially varied by the fact 
that according to sub-division 1, the Code is to prevail LLas  
far as may be," and by sub-divisions 3 and 4, the practice and 
procedure, under the existing law is to govern " as near as 
may be." This shading is too slight for any practical purpose. 
The meaning is, that in regard to actions commenced after the 
adoption of the Code, on contracts not embraced by the Stay 
Law Ordinance, the procedure is to be as before, except where 
the Code has made such changes as to make the old Code of 
Procedure inapplicable. So the construction is clear. 

But the application is difficult. As to the first class there 
is but little difficulty in making the application of the Code as 
thus construed, and the old mode of procedure covers much 
ground. 

But as to the second class the old mode of procedure can 
cover but little if any ground; indeed this class ought to have 
been set out by itself in a sub-division 5, corresponding with 
sub-division 2, and i t  is obvious that the attempt to compress 
both classes into one sentence has produced confusion; brevity 
was consulted at  the expense of perspicuity. 

The defendant says this debt was contracted prior to the 
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adoption of the Code, and the proceduie ought to haye been 
by process of original attachment, in which case the affida- 
vit must state that the ordinary process of law could not be 
served. 

The plaintiff replies that the Code reqnires the procedure to 
be by summons, and that the warrant of attachment issues upon 
an afidarit  that the defendant is a non-resident, without 
requiring the statenlent "Tha t  the ordinary process of law 
cannot be served," and this mode of procedure supersedes the 
old mode of original attachment. To this the defendant 
rejoins-,' suppose it to be so, the Code provides, $ 73, that 
Civil actions sliall be commenced by sunlinons, returnable 
within a certain number of days before the C l e ~ k  f i le Xrye-  
rior CY02ut1 before whom the pleadings are to be made up; but 
your summons is returnal~le before the Judge a t  the next term 
of the Sayerior Court. There is no provisioiz made by the 
Code for this procedure, and the pleadings can~iot be made 
up before the Judge in term time, for $ 94 requires the 
demurrer or answer to be filed in tlie o6ce of tlie Clerk of 
the Superior Court. So the old mode of procedure cannot be 
acted on, as the Code makes no provision for carrying it, out, 
and flie ~ ~ o r d s  ' as far as inay be ' call 1 i a ~  e no efl'eet on the 
case. " This objection is fatal. 

Our construction is made the more satisfactory, by a riem 
which his Honor, Judge Tourgee, presents in T h e  Rnkiq7~ 
hTafio~icrl Bawl v. Johnson. and X i ~ e p s o , ~  v. Hruvey. at this term. 

His  Honor adopts our con~truction that the summons must 
be returnable before the Clerk, on the ground that no pro- 
vision is made by the Code for making up the pleadings except 
before the Clerk, and supports his construction by the position 
that 5 405 of the Code, makes one specific and clearly 
defined exception to the rule laid down in $ 73, to wit : 
in actions embraced by the Ordinance of March 14th 1868, 
in which case the sumnlons " shall he made returnable to the  
term of the Superior Court therein designated," and that no  
other exception is made in the Code of Civil Procedure. to 
the rule laid down in 5 73. 

7 
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I t  was suggested that the purpose v-as to make a kind of 
stay l a ~ v  in respect to debts contracted before the ratification 
of the Code, by giving to  debtors tlie same delay as under 
the old mode; but the difficulty is that the Code fails to provide 
a mode in which that can be done; that is i t  does not authorize 
the sunmons in such cases to be returned before the Judge in 
term time, instead of to the Clerk within a ccrtain number of 
days, and makes no provision whereh- tlie pleading can be 
made up before the Judge in term time. 

The action as well as the attaclimeilt should h a ~ e  been dis- 
missed, as h a ~ i n g  been commenced irregularly. 

The position that this objection is in tlie nature of a plea in 
abatement, and sliould have been talcen before tlie Clerk, can- 
not avail, for i t  mas the fault of the plaintiff to take the case 
away from the Clerk by haring the sulnrnonb returnable before 
the Judge in term time. 

PER Cunrani. Judgment a6rmed. 

THE STA4TE v. WILLIAM USDERWOOD. 

T h e  Act (Rev. Code c. 107, s. 71) which renders persons of color incompe- 
tent as witnesses in certain cases, is repugnant to the Constitut.on, and 
was repealed thereby. 

~ ~ I S D E ~ I E A N O R ,  in mismarking a sheep, tried before Bzlzton, 
J., at  Fal l  Term 1868 of the Superior Court of UXIOS. 

Cpon the trial his Honor allowed one Earnett, a person of 
color, to be introduced as a witness for the State. The defen- 
dant excepted. 

Verdict, guilty ; Rule for a new trial, rule discharged ; 
Judgment, and Appeal. 

PEARSOS, C. J. TTTe are of the opinion that the Act, Rev. 
Code, ch. 107, sec. 71, which makes persons of color incapa- 
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ble of being witnesses, except against each other, is repealed 
by the Constitution. 

According to that instrument, persons of color are entitled to 
vote and to hold ofhe. The greater includes the less---and the 
erTect is to take a m y  the mark of degradation imposed by the 
sratute u:lder consideration. W e  see every day persons of 
color holding seats in the Senate and in the House of Representa- 
tives, and filling places in the Executive departments of the 
State; so i t  would be incongruous a i d  absolutely absurd, to 
rule that a free person of color is incompetent as a witness 
agaiust a white man charged with the offence of mismarking one 
of his neighbor's sheep. 

The statute must be laken to be repugnant to the spirit, if 
not the letter of the Constitution. 

W e  see no occahion to elaborate the question, and indeed 
there is bnt little room for discussion. The new order of things 
brought about by emancipation, the XI11 Article of the amend- 
nlents of the Constitution of the United States, the Civil Rights 
bill, the military rule to which the State was subject while the 
gorernment was provisional, and the approval by Congress of 
the present State Constitution, tend to support our conclusion, 
and to show, in fact, that i t  is unavoidable, in order to make 
the parts of our system liarinonize, and work together as a 
consisient whole. There is no error. This will be certi- 
fied, kc .  

PER CURIAIL Judgment aErmed. 

XOTE.-'l'he same decision was made at this term in the case of Sfote v. 
.Bsll and W a g g o ~ w ,  on an indictment for Foruication and Adultery. 
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JOHN CRBWFORD u.  NEWTON D. WOODY and others. 

Where a debtor transferred by deed to his creditor, his interest in a cer- 
tain receipt given Gr a Constable for notes in the hands of the latter for 
collection, specifying the receipt as then in suit, and anthorizirtg t he  
creditor to  receive the proceeds; and a t  the same time the  creditor gave 
to  the debtor a receipt stating that  the amount to be received from the 
Constable should be credited on the note due by the debtor to him, hakP 
that  by such agreement, the exclusive right to control the pending suit  
and to receive its proceed&, was vested in the credito~, and that the debtor 
was entitled t o  a credit upon his note for any arnount paid iiafo the Clerk'n 
ofice, or otherwise, under a judgment thereon; also, tha: so far from ite 
being the duty of the debtor to receive such amount tlud tender i t  to  the 
creditor, he was not authorized to receive it. 

(Ellis v. d~nnson ,  2 Dev. Eq., 273; Hoke v. C~rfe,., I2 Ire. 824, cited and 
approved.) 

DEBT, tried a t  Spring Term 1868 of the Superior Court of 
ALAXAXCE, before Ci?Zmj, J 

This action ma:: brought by the plaintiff, as endoreee, against 
the defendanl, Kewton D. TToody, the obligor, and the other 
defendants, Berry Dayidson, Caleb Dixoa, Solonlon Dixon, 
and Paris S. Benbow, the obligees and endorsers, of a bond 
for the p a y m e ~ t  of $2.045.02, Lcnring date Dec. l e t ,  185.5, and 
due one day after date. 

The pleas were. Payment and set off, Accord a d  satisfaction. 
It Tas in evidence that wliile tile bond bcloaged the the 

endorsers, mho mcixe then partners under the name and stvle 
of S. Diron, David~on & Go., the defendant Woody executed 
to them the following transfer: 

"Know all men by t i m e  presents that 1, N. D. TJTood~, for 
value received, have as~igncd, tramferred and set o w ,  and 
by these presents do a s s i p ,  transfer and set over to Solomon 
Dixon, Berry Davidson, Caleh Dixon and P. S. Renbow, 
trading and doing bwiness under the name and style of S. 
Dixon, Dayidson & Co., ail my interest, right, title and claim 
to the debts due me which are contained in a Constable's 
receipt given to me by J. 8. Ritter, of the county of Moore, 
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upon which a suit has been brought against the said Bitter 
.and his sureties, which is now pending in the Superior Court 
of Law of Guilford county. A portion of the claims embraced 
i n  said receipt have been paid to me, and it is the intent 
s f  the parties to this instrument that the balance of the debts 
not collected a d  paid dver by the said Ritter, are assigned 
and pass under this instrument. And I, the said N. D. 
Woody, do by these presents constitute the said S. Dixon, 
Davidson & Co., my true and laxful Attorneys, for me, and i n  
my name to receive from the said J. S. Ritter, the Clerk, 
Sheriff, or whoever may have them in hand, the aforesaid moneys 
du'e on the above receipt, and f d l  acquittance and discharge for 
me to give for the same, as I niyself might or could do, and the 
money, when so received, to apply to their own exclusive use 
a n d  benefit. I n  testimony mliereof, I have hereunto set my 
hand and seal, this ninth day of February, 1861. 

(Signed,) NEWTON D. WOODY, seal." 
And the said firm passed thereupon to Woody, tlie following 

receipt: 
" Received of K. D. Woody, a transfer of accounts embodied 

in  a Constable's receipt, made by J. S. Btitter, of the county of 
Moore, which receipt is now in suit in the Superior Court af 
Guilford. The amount received on said receipt is to be cred- 
ited on a nate in my hands due to tlie Snow Camp Ma. Co., 
with Thomas Dixon as surety, and made 1st 12 m. 1855, for 
$2,045.02. The Ritter receipt he says he thinks is worth 
about ($900,00) nine hundred dollars. This 10th 12m. 1861. 

(Signed) F. S. BENBOW, Agt. 
Sriow Camp Ma. Go." 

The defendant then offered to show that tlie suit on the 
Ritter receipt had been prosecuted to a judgment, that the 
judgment had been discharged; and the money paid into the 
Clerk's offie$ and when i t  was paid in; but his Honor intima- 
ted that i t  was unnecessary to proceed further in the case 
unless some evidence of a tender of the money could be 
adduced  

The defendant, Woody asked his Honor to instrnct the 
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CXAWFOKD 0 .  WOODY AND OTHERS. 

jury that upon the evidence, he was entitled to a credit for the 
amount of the Ritter judgment as a payment on his bond. 
This his Honor declined to do, and he instructed the jury that 
the defendant was not entitled to a credit for the Ritter claim; 
that to have so entitled himself he should have prored an 
actual tender of the money to Benbow. The defendants 
excepted to the ruling of his Honor. Verdict for the plain- 
tiff. Judgment, and Appeal by defendant. 

Scott & Scott, for the appellants. 

No counsel, contra. 

PEARSON, C. J. The pIaintiff having taken the assignment 
of the bond after i t  was due, took subject to the defences 
which could be made against the assignors. 

The legal effect of the deed, executed by Woody, February 
1861, was to transfer to Dixon, Davidson and Co., all  of the 
debts set out in Ritter's receipt, except such as had been col- 
lected and accounted for, and to vest in them the equitable 
interest, with power to receive and coliect for their own use, 
and to take the management and control of the suit then 
pending on the bond of Ritter, and of all the subsequent pro- 
ceedings. This was not a naked power, but one coupled with 
an  interest, and if Woody had attenlpted after .that to arrange 
the matter with Ritter and his sureties, Equity would have 
protected the right of the assignees, by injunction, against 
pleading a release or dismissing the action, Ellis v. Amason, 
2 Dev. Eq. 273. 

The deed executed by Benbow, was the  consideration of the 
deed executed by Woody, and its legal effect mas to entitle 
Woody to a credit for the amount paid into the office or col- 
lected by the Sheriff, and to make i t  a payment on the bond of 
Woody, the instant i t  was received by the Clerk or Sheriff 
in discharge of the judginent which had been rendered 
against Ritter and his sureties. It mas then the money o f  
Dixon, Davidson & Co., and neither the CIerk nor Sheriff ha& 
a right to pay it to Woody. I n  fact the only reason for nat, 
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giving Woody credit for i t  a t  the date of the deed, was 
because the amount could not then be fixed, but the instant i t  
became fixed by collection uuder tlie judgmeht, the law applied 
i t  as a payment according to the i,itcnt of the parties. LIoke v. 
Carter, 12  Ire. 324. In  that case Fleming sold a note to Hoke 
without indorsement. Snit Tvas brought in the name of Flem- 
ing. The Sheriff collected the moilcy and paid it over to 
Fleming. It was held that Hoke could maintain an action 
against the Slieriff for "nioney had and received," on the 
ground that i t  became Hoke's money by operation of law, as 
soon as the Sheriff collected it. 

So in our case, FO far from its being the duty of Woody to 
take the money out of the Clerk's office and make a tender to 
the assignees, Dixoii, Davidson 8r; Co., he had no right to inter- 
fere with the money. It was not his, but had been appropri- 
ated by law, as a payment on the bond, according to the legal 
effect of the deed of Benbosv, tlie agent of the assignees. I t  
follows that his Honor erred in holding that a tender of the 
money by Woody to Benbow, was necessary to make i t  amount 
to a payment; and that the evidence offered of the judgment 
against Ritter, and that i t  had been paid off and discharged, 
was entirely sufficient. 

GEORGE L. GIBSOX te. W31. A. SMITH and ROBERT W. FOARD. 

Where a vendor of land filed a bill for a specific performance of the con- 
tract, alleging tha t  the vendee had contracted to  pay specie, but, had pre- 
vailed upon the sheriff (who had in his hands an execution for the money 
with instructions to a,ccept specie only,) byimenaces of an appaal to the  
>filitary, to  receive currency; Held, that the contract to pay specie having 
been merged in the judgment, the latter was satis$ed by the action of the  
sheriff, and therefore that  the vendee had already complied with his con- 
tract. 

(As to the rights of the plaintiff against the sherzy, Q~aere . ) .  
(Crawford v. Woody m t e  100;Hoke v. Carter 12 Ire. 224, cited and approved.) 
(Practice under the Code in preparing cases for the Supreme Court, 

pointed out by Pearson, C. J.) 
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BILL for specific perforn~ance, heard before Logan, J. a t  Fal l  
term 1868 of the Superior Court of CABARRUS. 

The bill allegetl that the plaintiff on the 11th of August 
1865 contracted by bond to sell the defendant Smith a certain 
tract of land a t  the price of $15,000 in specie; that Smith gave 
three notes for the price with the defendant Foard as surety, 
and  had paid two of them; that suit was brought and judgment 
recovered upon the third (being fur $7,000); that an execution 
issued thereon to the Sheriff of Cabarrus County who was 
instructed by the plaintiff to accept nothing else but specie, 
(Federal currency being then a t  a discount of forty per cent.); 
that the Sheriff being menaced by the defendant with the pen- 
alty for violating Gen. Canby's Order on the subject of 
demanding specie, received the currency wliich was tendered; 
but the plaintiff Bas never acquiesced in such action or received 
the currency from the Sheriff, so that the contract by Smith 
has not been performed. The prayer was for a specific per- 
formance k y  the defendant, and in default thereof, that the 
land be sold and the proceeds thereof applied &c., and for 
further relief. 

The defendants demurred generally, " whereupon the cause 
was set down for hearing upon the bill of complaint and 
demurrer, and sent to the Supreme Court by the consent of the 
parties." 

Wilson, for the plaintiff. 

Boyden & Bailey, contra. 

PEARSOX, C. J. This action for the specific performance of 
a contract was commenced after the adoption of " the Code of 
Civil Procedure," and was foui~ded upon a contract, not sub- 

ject to the Stay ordinance; but the irregularity, if it be one, in 
making the summary return to the Superior Court, and not to 
the Clerk of the Court, is waived. So also the error of setting 
down the case for hearing on complaint and demurrer, and 
sending it to this Court by consent, instead of having a judg- 
9 e n t  in the Superior Court, and bringing the case up by appeal, 
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i s  not insisted upon; and by consent, the proper entries and 
amendments are considered as made in the transcript--and we 
will treat the case as properly constituted in this Court. We 
commend this liberality among the profession, until the provis- 
ions of the Code are settled by construction. W e  must, how- 
ever, remind the Judges of the Superior Courts, that when an 
answer is filed, i t  is their duty to have the facts found, as dis- 
tinguished from the evidence plainly set out, and also to set out 
the conclusions of law. When a demurrer is filed, i t  is the 
duty of the Judge to decide the questions of law, and when the 
entry is, judgment " p ~ o  co~fes~o , '~  these words will be treated 
as an idle expression, and be stricken from the record. 

The plaintiff cannot maintain the action, because, by his own 
showing, the vcndees have performed their part of the con- 
tract, by payment in full of the price agreed on. The plaintiff 
admits payment in full of the first two notes; and the legal 
effect of the judgment taken on the third note, was to merge 
it. In other words, the note as an  evidence of debt, was extin- 
guished by the higher evidence of the record, in the same way 
that an open account is extinguished by taking a bond as evi- 
dence of the debt. The less is always merged in the higher 
security, for both evidences of the debt cannot have force a t  
t h e  same time, and by taking the one, the other is gone. This 
i s  familiar learning. A distinction is taken between a bond, 
and a bill of exchange, or a negotiable promissory note, 
Spar v. Atkinson, 1 Ire. 262; but there is no exception to the 
rule that a judgment merges the debt upon which i t  is ren- 
dered. 

The last note, then, was extinguished by the judgment; and 
when the execution issued and the sheriff accepted greenbacks 
in satisfaction thereof, the legal effect was to satisfy and dis- 
charge the judgment; for, as soon as the sheriff accepted the 
notes in payment, he held them for the plaintiff, and the debt, 
i n  any shape was gone. Cmwford v. JVoody, ante 100 
Hoke v. Carter, 12 Ire. 224. 

But the plaintiff says he gave that the sheriff positive direc- 
k%ions not to receive anything but specie in satisfaction of the exe- 
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cution. It was the plaintiff's misfortune to have an agent ~ 1 1 0  
violated his instructions, and i t  may be tlie sheriff has made 
himself liable to an action, but there is no principle upon 
which that can prevent the act of tlie sheriff from having the 
legal effect of satisfying the execution; and as a necessary con- 
sequence, the judgment is likewise satisfied. 

W e  were favored with an elaborate argument on the Con- 
stitutionality of the legal tender Act of Congress, but the 
point is not presented by the case, for the plain reason that 
the plaintiff, upon his otrn showing, has no debt aguinst the 
defendants. Elad he brought Covenant for damages by reapon 
of the defendants refusing to pay the amount in specie, and 
insisted that the rule of damages was the amount of the specie, 
plus the discount in green-hacks, the point mould have been 
presented, but he has cut himself off from taking this position, 
by bringing Debt, and taking judgment for the amount, and 
thereby merging " his specie note." There is no error. 

PER CURIAN. Judgment affi~ med. 

GEORGE W. STEPSON v .  JOHN C. HARVEY and C. L. HARVEY, 

Actions upon contracts entered into before the ratification of the Code 
must be returned before the Clerk. 

MOTION to  dismiss an action upon a bond, made before 
Tourgee, J., a t  Fall term 1868, of the Superior Court of 
ALAMANCE. 

The bond was executed January 20th, 1866, and the sum- 
mons was returnable to the term of the Court. 

His  Honor allowed the motion, and the defendants appealed. 

Phillips & Merrimon, for the appella.nt. 

John W. Graham, contra. 

[The opinion in Smith v. Mcllwailze, ante 95, covers this case and that of 
The Raleigh h7ational Bank v. Johnson; the facts in which were the same as in 
this case.] 
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PETERSON D U N S  v. E.  J. SICHOLS and J. JOKES. 

The fact tha t  the  older writs of Ven. Ex. are affected by the Stay Lam, in 
a case where the property levied on was sold by writs not so affected- 
does not change the rale that  the proceeds of sales by a Sheriff are to be 
applied t o  the  oldest execution in his hands. 

The Fi. Fa. clause attached to a writ of Ven. Ex. has not the force of an 
alias E'i. Fa., but is dependent upon the result of the sale nuder theVen. 
Ex.; when, if such sale be insufficient for the purposes of the execution, 
it for the  first time becomes operative. 

Where personal property was sold under a junior execution before it was 
known what would be the  result of a sale under aVen.  Ex. of older date, 
Held that  its proceeds were appropriated to such execution. 

(Allemong v. Allison, 1 Hawks 325, cited and approved.) 

RETURN by a SheriCF asking advice as to the application of 
money, made to Wafts, J. at  Fall  Term 1868 of the Superior 
Court of WAKE. 

The return set forth that a t  Pall  Term 1867 of that Court 
the defendants had severally obtained judgments against one 
Page, and executions were issued upon them returnable to 
Spring Term 1868, and mere levied upon land. From the last 
term a writ of Ven. Ex. was issued with the usual Fi. Fa. 
clause, returnabIe to Fall  Term 1868. 

A t  February Term 1868 of the County Court of Wake the 
plaintiff obtained judgment against Page, and an execution 
was issued thereupon returnable to May Term. This execu- 
tion was levied on certain personal property, and also upon 
the land metioned above, and was returned. A t  May Term 
a Ven. Ex. was issued for both the personal and real estate. 

All of the above orders of sale were delivered by the former 
Sheriff to the present Sheriff, who qualified in July 1868, and 
the former Sheriff also authorized his successor to sell the 
personal estate that had been levied upon as above. There- 
upon the present Sheriff sold the personal property under the 
Ven. Ex. from the County Court, in September 1868, pro- 
cliaming that he would apply the proceeds as the law might 
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direct. On Monday of October Court he also sold the land, 
making the same proclamation as above, as to its proceeds. 

The debts of the defendants were within the operation of the 
Act and Ordinance known as the Stay Laws, and the Sheriff 
states that he would not have made sale under the writs in 
these cases. The plaintiff's debt was a nezu one, unafiected by 
these lams, and the Sheriff had a right to sell and did sell the 
property of Page under the Ven. Ex. in that case. 

The Sheriff brings the money, which is not enough to satisfy 
all of the debts, into Court, and asks the instruction of the 
Court as to its application to the several writs in his hands. 

Upon argument by counsel for the plaintiff and the defen- 
dants respectively, the Court ordered the proceeds of the real 
estate to be applied to the writs in favor of the defendants, 
p r o  rata; and the proceeds of the sale of the personalty 
to be applied to the writ  in favor of the plaintiff. 

From this order both parties appealed. 

Rogers & Butcl~elor, for the plaintiff. 

The Sheriff actually sold under the writ from the County 
Court, and this was an  application. Yu14ro v. State Bank, 
2 Dev. 23; Washington v. 8amder.s 20. 343 ; IIill v. Cldd,  3 
Dev. 265. The Stay Law preserves the lien of the older exe- 
cutions, but does not prevent sales under junior executions. 
That  lien is administered against the purchaser and not against 
the proceeds of the sale. Ricks v. Blount, 4 Dev. 128; Alex- 
a~zder v. Spi?zp, 5 Ire. 475. 

As regards the personalty,-it mas sold by the former Sheriff, 
through the present as his agent. There was no process in  
the hands of the present Sheriff a t  the time of its sale, which 
warrants the defendants in claiming the proceeds of the per- 
sonalty. Saunders v. Rogers, 3 Dev. 38 ; Barden v. JlcKenxie, 
4 Hawks 219; Allentomy v. Alliso?z 1 Hawks 325; Qannady v. 
Nuttall, 2 Ire. Eq. 265; Badham v. Cox, 12 Ire. 456. 

Pl~ill ips 02 Battle, contra. 

The policy of the Stay Lam was to favor the debtor, and 
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not the junior creditor. I n  a case like the present, where the 
existence of new debts prevents the debtor from keeping his 
property, and he actually loses its possession, the Stay Law 
has no operation. What was meant as a shield for the debtor 
cannot be turned into a sword for a junior creditor. The 
policy of the law is that purchasers a t  Sheriffs' sales shall get  
good titles, therefoi-c the lien provided by the Stay Law is 
to  be administered against the proceeds, 

The reason of the thing in A17enzoizg v. Allison and the cases 
which follow it, is that so long as i t  is not known whether the 
Ten .  Ex. will produce enougli to ~atibfy the esecution, the 
Fi. Pa.  clause is to have no operation. But if before money 
be applied to junior executions (as here) it be found (as here) 
that the Ven. Ex. under a senior esecution wi!l not satisfy 
that execution, the Fi. Fa.  clause loses its dormant character. 
That is according to the aiia!ogies of the English iaw a s  
stated in APe-mong v. Allisoq and is not opposed to any North 
Carolina case. 

Drcrc, J. The defendants, by the levy of their executions 
upon the real estate of tlie debtor Page, acquired a lien, which 
was continued by the subsequent writs of vrrz. ex., to the day of 
sale. The fact that the Sheriff was prevented from making sale 
wider these writs, by the Stay Law, does not affect the lien 
of tlie defendants. Although he made sale under the junior 
wen. ex, of the plaintiff, i t  is expressly stated in the return of 
the Sheriff, that he made no appropriation of the proceeds of 
sale, but referred that question to the Court. I t  is well set- 
tled that where the conduct of the parties is bomfide, the exe- 
cution of the oldest teste is entitled to priority. The defend- 
ants have done their duty faithfully and diligently, and they 
lost none of their legal rights by the failure of tlie Sheriff t o  
sell under their process. 

The special.fi., fa. clause, in the writs ofven. ex., of the defen- 
dants does not give them priority as to the personal property, 
which was not levied upon by their executions. This special Ji. 
ja. has not the force and efTect of analias$. fa.-but is depend, 
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ent upon the result of the sale under the ven. ex., to which i t  
is annexed. If such sale is insufficient to satisfy the debt, 
then for the first time the special 3. fa. becomes operative- 
Allemoizg v. Alliso?~, 1 Hawlis 325. 

The plaintiff's execution was levied upon the personal pro- 
perty, and the sale mas made before the land was sold and 
before the ~pec ia l j .~fa .  had any ~ i ta l i ty ,  and the law appro- 
priated the proceeds to the plaintiff's debt. The judgment 
appealed iron1 by the plaintiff is affirmed. The judgment 
appealed froin by the defendant, is affirmed. 

As both parties appealed, the Clerk of this Court will state 
two cases on liis docket, and tax the costs against the appel- 
lant in each case. Let this be certified. 

PER CURTAM. .Judgment affirmed. 

ITARCISBA a. ROGERS, ex pavte. 

It is not the lapse of time since the death of the husband, but such 
lapse since the taking out of administration, that affects the right of 
the wilow to a Year's provision : 

'Therefore, where the husband died in June, 1860, and administration was 
not taken out until February term, 1868, held that  the widow was entitled 
to such provision under a petition filed at that term. 

(Gillespie v. Hyinan 4. Dev. 118, cited, distinguished and approved.) 

YEAR'S PROVISION, allowed by W d s ,  J., a t  Fall  term 1868 
.of the Superior Court of WAKE. 

The petition was filed a t  February term 1868 of the county 
Court of Wake; and a report thereupon by the commissioners 
was made to May term. At this term the administrator inter- 
vened, and moved that such report be set aside, upon the 
ground that the petition was not filedin time. It was agreed 
that  the intestate died in June, 1860, and that no letters of 
administration were issued until the term a t  which the peti- 
tion was filed. 

The report was confirmed in the County Court, and again, 
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upon appeal by the administrator, in the Superior Court. 
Tiw-eupou the administrator appealed to this Court. 

SETTLE, J .  T91e qtalute provides that a widow who scelij 
a 1 ear'.. proviaion out of the estate of her husbai?d, must " filc 
h e r  petition in the County Cour: of the County where letters 
of administration or letter3 tedawentary are i-amble, a t  or 
before the fir.t term w-tren tlie s:me are granted." 

Does t5.e h p e  of eight years without administration upon 
the estate of an intestate, bar t!:c widow's right to claim a 
year's provision 1%-hen adn~inistration i-, granted ? If she 
file- her petition " at or b e h e  the first term when adininistra- 
tiolr is granted," +lie complies with the language of the act, 
L L I I ( ~  we cau see no reason for a constructioi: difyerent from the 
plain import of the word-,. On the contrar;v, if the widow 
Il,ls wpporteii llcrwlt and fiwily duriug the first jear of her 
destitution. i t  would appear m w n a b l e  that she should be 
reiinbursed out of tile esrate ol hcr hn.;band 

But i t  is suggested, tliat, a. ;i!le had the uiqllt to administer 
i n  lx&renc*e to ot:lcrs, aud neglected to do so for that Iength 
of time, s!ic tlrerehy forfeiscd her rip!~t to a year's support. 
Tlleie way l i ,~ re  been \.cry o.oorl rcaqons for her failure 
to procure aclmini~tl*ation. She may hare  been prevented 
fro111 co doin::. by c i rcmstance~  Itej ond her cc,ntrol Such a 
construction would oyerate ver) li:~rslily upon old or infirm 
widai~s ,  or upon thohe who could not gi re  the requisite bonds, 
alld n ouid dpfeat t!~e I1umme purpxes of the act, in the very 
caqe- which call l o u h t  for its assistance. If the suppestioii 
of &la1 I ~ t s  any neiglit, it applies to tlie a e s t  of kin and 
crcdiiors. with as much force as it doe.;: to the IT idow, for t h y  
could !taw c1si:ned the right of administration promptly, 
~ r h c n  the widow failed to apply for a d  pieocure the Eame. 

There is wide difference between this c s e  and that of G'ii- 



112 I N  T N B  SUPREME COURT. 

lespie v. liynzan, ailmr., 4 Dev.119; there the widow did not 
file her petition until the lapse of two years after administra- 
tion had been granted. 

PER CURTAII. Judgmcnt affirmed. 

The Stag Law, contained in the Ordinances of June 1866 and Nu1 ch 1868, 
impairs the obligstion of contracts, and is therefore void. 

Semble. that the provision for a Homestead in the p~esent  Constitniic,~~ of 
the State, is not uncon&itutioual, and has a vetrospectzae effect. 

Per RODMAN, J . ,  dissentiy. The Stay Law is not ~~nccnstitut~ional. 

DEBT, tried upon demurrer, before Bux/o72, J;,  a t  S ~ r i n g  
Term 1668 of the Superior Court of NOXTHAXPTOX. 

The suit had been brought in the County Court, npon a bond 
dated on the 29th of May 1867 The defenda~lt pleaded to 
the jurisdiction, on the grouad that the bond declared on had 
been given h a  renrzcal of a debt contracted before January lst ,  
1865. To  this the plaintiff demurred 

In  the County Court the dernurlw was -ustained. Upon 
appeal his Honor below overruled the demurrer, prho fonncr, 
and the plaintiff appealed. 

It was agreed that if the demurrer were sustained, judg- 
ment should be rendered for the debt declared upon. 

Xnzitl/, Rnmzes and Enfen, for the appellant. 

Peebles i!2 Peddm, c o n t w  . 

READE J. I t  ought to be, and i t  is with us, the grayest 
duty, to decide between the Constitution and a legislative 
enactment. I t  is settled that whenever such a question arises, 
every reasonable presumption is in favor of the validity of 

*NoT~.--l'his case and the five next succeeding, are the STAY IJAW 
cases. The opillinn in the present caqe covers all. 
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the enactmelit, and against the alleged repngnance. Nor is 
i t  ever to be presumed, that the Legislature i ~ t f m c l s  a11 infringe- 
melit of the Constitution, evcn when tlie infringement is pal 
pable; but i t  is to he set domn to inadvertence, or mi~ take ,  or 
ullconscious bias from pressiug circumstances. The duty is not 
onPp grave but painful, when great public interebts are involved, 
o r  the public mind is excited and ailxions by reason of the 
mi~ltiplicity of indi1-idual interest.. n-hich are a t  stake. But, still 
the Judge has but one guide-duty. 'l'o maintain and enlorce 
lepi&~tive ellactmei~ts is important, but to maiiitaiil and 
defend the Constitntion is paramonat. 

The Constitution of the 'L-nitcd State-- provides that " no 
State shall pass any lam impairing the obligation of con- 
tracts." 

T!le obligatioll of a contract is, the dzify qf its pefor-  
?~zam~--of a f ~ d l  mid complete C O ~ I ~ ~ J ~ ~ C L ~ Z C ' ~  Z ~ J L  i t s  terms. 

h r i ~  statute which relieves a party from this duty, o r  
enables llim to erade it, is ~~oicl .  

An occwional. if not a frequent recurrence to fundamental 
principles is useful. Let us, therefore, consider why i t  was 
thought neccssary by those r h o  formed our goverument, to 
make thiq provision in the United States Constitution. Every 
word of that inztrument was well-considered; every principle 
mas founded in pntriotim and virtue. Those who had fled 
f r o n  error, and staked all for truth and justice,-great and 
good men ! framed a government in which virtue and intelli- 
gence to be the powers. andtlle only powers; capital, pr i r -  
ilege, monopoly, rank, had had their day, anci were discarded. 
Upon a new soil and in fresh clime, a government r a s  inaug- 
urated, founded upon the virtue and intelligence of those whe 
were of it. Very few were rich; the masses mere poor; and 
those who vere expected to come under it by immigration were 
to be poorer still ; and the whole body were dependent upon 
industry and integrity for prosperity. Cnder these circurn- 
stanceq, what was necessary for the business and prosperity of 
the cornmiulity ? If i t  had been left to the coutrol of capi- 
tal, the fern vho had it would have had a. monopoly, a n d  

8 
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JACOBS u. L~XALLWOOD.  

industry and enterprise would have been paralyzed. To  pre- 
vent this, integrity was put in competition with capital- 
indeed almost to supply its place. E ~ e r y  man's vord  was to 
be his bond, and every bond-every contract-mas to be 
inviolable. Not only was the capitalist assured that, if he 
mould venture his capital for the interest of the community, 
he should have every guarantee for its safety, but the lahorer 
was assured that industry should have its r e ~ a r d ;  that in the 
absence of capital to pay down," industry and enterprise 
need not falter, because a promise of revard should nerer be 
evaded or impaired. I t  will be seen. therefore, tliat the pro- 
vision was not so much for the protection of capital, as for the 
encouragement of industry and enterprise. It n-as a guar- 
auty of justice to all, and is expressly so a g a i a ~ t  him who would 
obtain the profits of industry, and witliliold the rev-ard. I t  
is a provision in favor of industry and honesty, and against 
idleness and treachery. 

Probably the wisdom of our ancestors could not be more 
clearly vindicated than i t  is by the circumstances which now 
surround.us. Let i t  be supposed that there are in the State 
200,000 persons acting for themselves: one-third of them, the 
colored portion, are neither creditors nor debtors to any con- 
siderable amount, and are dependent upon their labor for snb- 
sistence; and that depends upon the inviolability of contracts. 
Another third, one-half of the whites, are sn~al l  farmers and 
laborers, dependent upon the rewards of industry. The other 
third may represent the creditor and debtor classes. Of these 
there are, doubtless, meritorious cases on each side: On one 
side there may be the exacting Shylock creditor, and on the 
other the exhausted, unfortunate debtor; on one side there 
may be the widow or the orphan creditor, and on the other 
the showy, spendthrift debtor. I t  is impossible to make general 
rules to fit these individual cases; and i t  was wise to leave 
the contract inviolable, and' the hardships to private adjust- 
ment. Probably the attempted interference in favor of one claw 
against the other, has held out false, not to say unjust hopes, 
and has prevented the private adjustments which might have 



been made. As i t  is, me find that eight years of stay laws 
have left a considerable indebtedness, with interest and cost 
accumulated, and creditors and sureties impoverished, without 
arly corresponding benefit to the principal debtors; some of 
whom cannot pay, and have sought relief from the Bankrupt 
law; and some have delayed, and have now lost the oppor- 
tunity for that relief, by reason of the false hopes held out by 
the stay law; and some of whom will not pay, altliough their 
means are abundant, and are used in speculation and extrava- 
gance. 

Again: i t  mas rery well k n o m  to those who framed our Con- 
stitution, that with the most prudent 'and honest purposes, per- 
sons would sometimes become involved beyond their ability 
to pay, and that it ~ o u l d  be crippling industry and enterprise 
to afford them no escape from misfortune; and, therefore, the 
same Constitution, svliich makes contracts inviolable by State 
laws, provides for a General bankrupt law, by means of which 
a debtor may be absolved from his debts and take a new start. 

Again: tlie laws, m-bile they provide for the enforcement of 
contracts, are not used to tlle extent of oppressing the debtor, 
for there have a l w a p  becn exemptions of v h a t  were deemed 
necesan~ie.~. In  our earlier days-times of great simplicity 
and small estates-we had the exemptions of wearing apparel, 
wheel and cards, loom, bed and furniture, &c. As our for- 
tuxes iacreased, the exemptions increased, and provisions, fur- 
niture, kc., were added; and subsequently, as times and habits 
changed, other things were added. A11 of n-hich met the 
approval of tlie public, and was not i~ljurious to creditors, 
while the debtors were not reduced to want, nor left to broken 
spirits. 

,\Toza there is a commendable spirit, which finds expression 
in our new Constitution and in our legislation and in popu- 
ular approbation, to allow homesteads; for truly we may say, 
why allow a bed, without a shelter to keep off the rain ! 

But exemptions and homesteads on the one hand, and stay 
laws on the other, are very different things. The former 
allows a man to be comfortable and honest, and encourages 



industry, w i d e  the latter enables hina to be profligate and 
dishonest; tlie fbrnier is for all, the latter for a favored fevr. 

There has been no c a x  before us requiring the decision of 
the question, wlletl~er the provision tor a hoinesiead in our 
State Coastitntion is in riolation of the Constitution of 
the United States. Ilud a!t'.iough the adrice of the 
Supreme Court was recjiie,.ied isy resolution of the Geil- 
era1 Assembly, yet tile Court is so constituted, that sre 
hare  not felt a t  l i h e r t ~  to deiirer any authoritative opin- 
ion upoil tIi2 subject. Za t  the fact moy be stnted, ili'tt 
our new Couatitutiou was approved by C o c g  em, with tllat 
provi4on in i t ;  and i t  is ilot to be s u p p w i  that i t  m-ou!J 
have been done, if i t  h2cl been tiiot~g;:t tc~ Lo in violation of 
the Constitution of tlie TSulted States. h r ~ d  it is settled, t!iat 
every pre>~mption is to kc iliacle i-1 its  fa^ or; as having the 
approbation of the Con\ enti011 of the State, and of the Con- 
gress of the U:lit?d States. Aild it n~ny  be repeated tliat 
exemption., 1:ave always esistec?, not to any cofisidcrable 
amount, to be s~ i re ,  hu t  still, In ii,cleasi~!g axennts, keegiiilg 
pace with the change in iiianne;.~ aud cu;-toi~l.?, and the col:di- 
tion of the coantry. If 211 cse~npt;on of the ~ c l u c  of $100 
was 7 z e ~ s s u ~  y in our iiifmcy as a pwple, v i th  t:.e s!'mplest 
habits, aiid fell under the i~iaxin.  c7e ?rzi1zj,.2is "im C Z W C I ~  h, i t  
may be t h t  the exelliption of a ho;ustead of 51i)GO v d a e  ~ ~ i : l  
be deemed less coasidcralo;e m ~ o '  than $!':O thci~. And i t  has 
the sanction not only of Congress a!id of the State Ccnren- 
tion, but of the libernl q h i t  of tile t h e s  as IT-ell. A n d  i t  
may vel l  be supposed to be the earnest i d 1  of thc Govern- 
ment in all its departments, and of every ediglltened and 
beneroleut citizen, to see e v e q  n ~ a a  v-itil a howe for his x3'e 
and children, a home to adorn a d .  to love-ltis home, his 
castle-" from turret to foundation stone ." 

Althongh we are not permitted to deci a r e  our c!rti&st, in 
advance of a case between parties vliich may c0n.e Iiefoie US, 

yet a measure which has the sanction of the State Constitu- 
tion, of Congress, the guardian of the Unitcd States Consti- 
tution, a l ~ d  of an cilligl~teiied public sentiment and which is 



founded on justice, and which gives to every man x home from 
wliicli he cannot he drive>, may M-ell Le supposed to find favor 
with the C o ~ u ~ t ,  no member of which has intimated an unfav- 
orahle opinion. If such should be the cake, then every man 
mill be saved from oppression. And, in the absence of any 
stay lam to prevent, erery man -will be obliged to do justice 
to his creditors, by ssorrndering to tlie satisfaction of his debts 
so much of hir properly as is :lot exempted as his homestead. 

W e  have heen thus full in what may be regarded as an 
unu-,ual discu~sion of the s ~ b j c e t  b j  the Court, because we 
are  aware t h t  the effect of our decis;on will he felt very 
far bcy0n11 the cace before us; becanqe of the nnxioua state of 
the p b l i c  mind; aad becanse. in declaring inmiid a meawle 
which was intended to afford relief. Lut ~ ~ l i c i i  wee not only 
invalid but mi:chieroua, and gare  a ~to::e ina4end of bread, 
me are al:\rions to re!iew tile pnlh'!ic :~ir;d !I? d i iwthg atten- 
tion to a aewure-the L-Ioilze3tead-n-iiicii :xay emre  to the 
h e 3 ~ f i t  of ai;. 

TTTe come now to the questin?: D ~ e s  the ordinrnx.  which 
we a re  cousideriiiq, i i i ipir  thc obligation of co :2 t1 '3~~?  

W e  do not propose to I~r?>o: the sulljec:. It i q  p'aia and 
incoatrovertible. A:id the lewxing X ~ : L  it is ahld:.nt and 
common. Bn .nu v. B V,Z~S.  Q Jo3.  366. 

W e  are obliged to concede that i t  m s  :lot t1;e p7 y o s e  of 
the Conre(lti3n to impnir the ol~?i=atiou of' coiltracts, both 
becauqe t!lat is riot to be presnlned iii ally ea-e, and becnuse a 
different purpose is espress!y declared. And we a x  to take 
the declared yurpo~e  ns tlie real oile. The pwpose declared is, 
" to change the jurisdis40n of t1:e Conrtq," kc .  To  do that, is 
qaite n-ithin the province of leoislation. Bat wllile pursuing 
that Iegitirnste object, i t  turn. out that the :feet was to impair 
t h e  obligatloii of' contracts-a consequence rrhic!:, as we are  
to  presume, was not foreqeeii, and is to be set dowu to iiiad- 
verhence, or the unconscions bias of preq6ng circunidances 
and hi., soon as i t  is discovered that the ~feect is to riolate the 
Constitutieu, no donkt the Legislature and every citizen will 
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sustain the Court in  its purpose to maintain the Constitution, 
The second section of the ordinance of the Convention of 

1865-'66 entitled " A n  ordinance to change the jurisdiction of 
the Courts," &c., as amended by the Convention of 1865, (to be 
found appended to the Code,) provides that all contracts. with- 
out regard to the terms of payment made by the parties, shall 
be payable in four annual installments. Now if the terms of 
the contract be that i t  is all payable a t  one and the same time, 
and the ordinance changes the payment to four different and 
distant times, i t  is a material alteration, and impairs its obli- 
gation. 

Section sixteen provides that the second section shall not  
apply to debts contracted since May Ist, 1865; so that the 
second section is liable to the two-fold objection of discrimi- 
nating between classes, and of altering the terms, of contracts, 
and thus impairing their obligation, (1) as regards the partic- 
ular of the time of payment, and (2)  as regards the particular 
of the remedy for enforcement-alterations, not inmaterial 
and reasonable but material and unreasonable. 

There are several cases before us, of which this Opinion is 
decisive. Tile particular point presented in this case is, 
whether a bond given siuce May lst ,  1865, in renewal of a debt 
before that time, could be sued on in the County Court (this 
suit having originated in the County Court.) The defendant 
pleaded to the jurisdiction, and the plaiiitiff demurred, and his 
Honor overruled the demurrer a i d  sustained the plea. I n  this 
there mas error. According to the agreement of the parties, 
judgment will be entered here for the plaintiff, for his debt and 
interest. 

RODIIIAN, J.,  disse7zfie"lzfe. I am compelled to dissent from 
the opinion of the majority of the Court in this case. 

The question presented is, whether the Ordinance of the 
Convention of North Carolina. ratified on the 14th of March 
1868, entitled " An ordinance respecting the jurisdiction oP 
the Courts of this State," amending " An ordinance to change 
the jurisdiction of the Courts and the rules of pleading 
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therein, " adopted June 23rd 1866, is void, by reason of a con- 
flict with the Constitution of the United States, which pro- 
hibits any State from passing any law impairing the obliga- 
tion of contracts. 

The diligence of the counsel who argued on the opposite 
sides in the several cases in which this question has been pre- 
sented, has probably furnished us with all the cases, in which 
similar questions have been discussed, which would aid 11s in 
our investigation. None of them are exactly in point, and I 
shall not undertake to review them. These principles may be 
taken as clear, or as conceded for the purposes of this case: 

1. No State can constitutionally pass any law invalidating 
a legitimate contract: subject to some qualifications, which 
will be presently adverted to. 

2. The remedy for the enforcement of a contract is a pa r t  
of the contract quodam modo : that is to say, i t  is so, a t  least 
to the extent, that any law which deprives a creditor of all  
remedy, or of all but such as is merely illusory. impairs the  
obligation of the contract, and is therefore unconstitutional. 

3. The States may constitutionaIIy alter and modify the  
remedies for breaches of contract; but if i t  can be seen that 
the statute is not directed in good faith to the regulation of 
the remedy, but designedly impairs the obligation of the con- 
tract, i t  is unconstitutional and void. Cooley, Const. Lim. 
287, 289. 

I t  is not contended by any one that the remedy is so com- 
pletely a part  of the contract, that no change a t  a11 can be 
made in it. The consequences of so extreme a doctrine would 
make i t  absurd. Cooley, Const. Lim. 361. But it is con- 
tended for the plaintiff in this case, that if the remedy be so 
changed as fiznfe~ict71y to impair its value to a creditor, the 
obligation of the contract is thereby impaired, and the statute, 
changing the remedy, is void. This doctrine may be conceded 
partially, and in a certain sense, viz: that the legislator should 
take care not to violate the spirit of the Constitution; but the 
question would still remain open, whether the principle is 
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capable of being reduced to the certainty necesary to make 
it available for judicial application. 

Even as thus liniitcd by conccdcc? priiiciples, tlle area of 
doubt and discussioil i3 left suficieutlj wide. The questions 
relnniniug open may be stated thus: 

1. \Then a Legisiature lias bet forth i11 a statute tliat its 
purpose and intent rras to climge the ,juriwliction of the State 
Courts, and to alter the nlodcs of procedure, can any Court 
pronounce that declaration f&e, nud tllat the real purlJose 
mas to impair the ol,ligation of contracts? 

2. I s  i t  possible to draw a rcnaonable line bctvcen such 
modificat~olis of the rciiiedy as do, and sltcil as d o  not, so 
materially i i n p i r  the r e ~ n c d ~ ,  as to impair the contract; nhich 
line siiall be so dcfiliite ant1 certain. a3 to cnnhle a Court to 
declare tlrosc on one aide of it constitu~ional and salicl, and 
those on the other side, unconstitut;onal and invalid :? 

3. IIow is tliat line dclined ? 
4. On wlii~11 sidc of it, does this particularly enactment 

fall ? 
I do not propose to di-cnqs these qwations sm'crti,)z. Obser- 

vations on each separately would run ixto e ~ c l l  other, and 
lead to useless repetition. 13nt it is  ell to we tile stages 
which must he paebcd, and the conclusions whicli 11:ast be 
arrived at, bcfore the Court can declare the orcliaaace invalid. 

A fern general olr;crvationq 011 tile difiference b e t ~ e e n  the 
obligation of a contract, and the remedy on it, a~tliough not 
bearing very closely on the particular question, nil1 not be 
useless as an introduction to it. d contract is personal; i t  
follows the person of the debtor, and wllerccer made, can be 
enforced in the Courts of tlrc conntrr in mllich the debtor nlay 
go to reside; i t  must he constriled according to tile law of the 
place of contract, and if invalid there, or impressed by lam 
with a certain mcaning, i t  will be invalid, or impressed with 
that meaning e v e r y ~ h e r e .  1 Robinson Pr .  68. 

The remedy, on the contrary, is local,-it must be tliat 
which is given in similar cases by the lam of the country 
where the suit is brought. The period of limitation, and the 
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Jacous v. ~ X A L L W O O D .  

liability of the perboo or property of the debtor, are parts of 
tlie remedy; and althongli these may materially vary in the 
country where the nc~ioil i's brought, from those of the country 
of the contract, yet tile creditor can have no others than those 
given hiin by tire lam of' the place of action. 

To  rerer t  to the first of the question, proposed above. I n  
a d i w m i o n  in this Court of that clause of the State Consti- 
tution which forbids tile Legiblature from incurring any new 
debt for the Stale (except in certain cases,) until the bonds 
of the State are at  par, i t  mas asked by one of the coun~el 
c/?~y~~e,uc'o : sL1l)po.e that tlie Legislatnre, in an Act which 
woi~ltl otherwise be in cont:.svention of' tliat clanse of the Con- 
stitution, slionld d(bc!xrc tliat the State bonds were a t  par, 
when it was imtoriouu tiiat tiley nere  not; could any Court of 
the State listen 1,) a, swgcstioa thzt such 1egislatir.e decina- 
tion was fd -e l  autl illquire into the truth of it, and upon find- 
ing i t  fd;e, declare the -Let iiivalid l~eceuse of such falsehood? 
Proba\)ly in the cabe of a private hct, , the Courts might 
inquire into the truth of a recital, and refuse to give tlle Act 
effect, on the ground tlrnt it lrad been procured by fraudulent 
representations to the Legislature. But n-here the Legisla- 
ture has inserted in a public Act a recital of public facts, or 
of facts kiion% oficially to the Legislature, or of their intent 
and purpose in rnakilg tlie law, we lcnow of no instance in 
which a Court has assumed to doubt its truth. There are no 
means by wliich such an inquiry could be prosecuted, nor 
were the Courts of the country estahlislied for any such pur- 
pose. The Legislature is a co-ordinate department of the 
government with the Judiciary: their functions are distinct 
and iizdcpeudeat; they are equally sworn to support the Con- 
stitution; and entitled to r e c e i ~  e from each other mutual con- 
fidence and respect. Cooley Const. Lim. 96, 187. I f  i t  be 
possible to co~iceive that a LegisIature shaII ever attempt to 
bolster up an unconstitutional enactment, by the false recital 
of a fact, the remedy must be found with the people who:e 
servants they are. 

I n  the ordinance under consideration, the Convention 
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declares its purpose to be, " to change the jurisdiction of t h e  
Courts, and the rules of pleading therein. " 

But notwithstanding the concession of a legitimate purpose 
to the Legislature, i t  may fairly be contended that i t  has made 
so material a change in the remedy, as in fact to impair the 
obligation of the contract. I t  canmot be said that the ordi- 
nance in question destroys the remedy of a creditor, and i t  
must equally be conceded that i t  considerably retards it. We 
are compelled, therefore, to consider the extent to which the  
admitted power of the Legislature to modify the remedy i s  
abridged by the constitutional limitation upon that power, 
viz. that the modification shall not be so great as to impair the  
obligation of the contract; and consequently, to consider also, 
whether i t  be possible and competent for a Court, to draw the 
line between a legitimate and an illegitmate exercise of the 
power over the reniedy. 

I t  must be remembered, that to every contract there are a t  
least tmo parties, an obligor and an obligee, who assume by 
the contract mutual duties. I n  thc ordinary case of a promis- 
sory note, v~liich is probably as nearly unstable as any con- 
tract which can be suggested, the nlalier agrees to pay a 
certain sum, a t  a certain time and place, and the payee 
impliedly promises to receive that sum in the lawful currency, 
and to discharge the maker from further liability, by a fur .  
render of the note, or by a receipt. or in other sufficient nay. 

If the existing remedy be considered a part of the contract, 
so that i t  cannot be altered materially to the detriment of the 
creditor, i t  must also be so considered in reference to the 
debtor, and i t  cannot be materially altered to his detriment; if 
the remedy cannot be retarded, i t  cannot be acce1erat:d; if 
property liable to execution a t  the date of the contract cannot 
be lawfully exempted, property which was exempt cannot be 
subjected. 

W e  will refer here to some exaniplcs, where the Legislature, 
in the exercise of an undisputed power has dealt with con- 
tracts, so as directly to make some valid, which before had no 
legal existence, and to destroy some, which when made were 
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lawful and binding. 8 3  examples of the first class; i t  seems 
to be settled lam that a Legislature may pass retrospective 
laws. Nany illustrations are  given in Cooley on Const. Lim. 
pp. 369, 383, which it is unnecessary to do more than refer to. 
But a more sweeping illustration nisly be fomd in an Act of 
the Legislature 1865-'66, ch. 40, $ 5 ,  by which i t  was enacted 
that all freedmen and women who had been living together as 
husband and wife, prior to emancipation, should henceforth be 
husband and wife, and imposed penalties on them if they failed 
to register thelnselves as such. I t  must be understood that  
their previous cohabitation was merely concubinage, and the 
Legislature interpolated into the terms of their contract, what- 
ever they might have beea,&11 the incidents of a valid mar- 
riage. 

As examples under the second head, v e  need only to refer 
to the class of cases, in which a contract a t  the time i t  is made, 
is possible of performance and lawful, becawe consistent with 
public policy, but ~hicl.:, before the time of its performance, 
becomes impossible and u n l a ~ ~ f u l ,  through a clia~lge in the pub- 
lic policy and lam. Brooni's Legal Masinis, 240, 241, and 
cases there cited. 2 Thomas's Coke, 21, 206 a. B~ozc.iz v. 
ilfc~yor., dc.,  cf' Lolzclon, 9 @. 3. P;. S. 526, (99 E. C. L. R., S. 
C .  106 E. C. L R. 828.) 

A striking instance will be found in the change of the policy 
of North Carolina (as  ell as of other States) on the subject 
of slavery. In  1861, i t  was lawful to hold slaves, and to con- 
tract to sell or let them to hire. In  1866, a Conrention of the 
State einancipated the slaves, and rendered unlawful the per- 
formance of all esecutory contracts for thcir sale or hire, o r  
for the quiet enjoyment of those previously sold with tbat sort 
of warranty. Up to a certain time, the trade in slaves between 
Guinea and North Carolina was lawful, and the charter of a 
ship to be employed in that trade, would have been enforced. 
If, while such a contract continued executory, the State of 
North Carolina had made the traffic unlawful, and thereby 
absolutely defeated the contract, who will say that the enact- 
ment p rod~~cing  that result, would have been unconstitutional 
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as impairi:lg tile oii?!ip.iio:i of a coatraet; and vho  FX say 
that the o rd inaxe  of emi~cipation is imeoils-~it~ltiol~ai and 
void upon that gro~iiid ? 

I proceed r,oF to instmcea ;r: ~ l r i c h  the e;xw:n>a:lts are 
conceded, or h ~ e  bee~l  decided. t 3  he constituiicnal, t;lthough 
i t  mnst be acl:xitied, i!:zt the:,- do materially inlls:ir tl:e remed-y 
of creditors, aild i t   ma,^ be c o l ~ l c ~ d e d ,  ?h::t ti;? :lo so in a 
lnnell greater degree, tl:m tlle ordii:tli:ce xrliicii is ilnpcnclied 
in t!iis case. 

7 .  A t  one period in tiis liistory of our l a r ,  a cxc~i tor  had a 
re~aedy for the co!leci.ioa of a delst! as IT&! agnhs?  -Ae person, 
as a ~ a i n s t  tlie property of his deLt1~~; t l : ~  debtor 111ight be 
imprisoned ~ ~ i t h o a t  hope of relief, except '.'J ~~z:;~fi~itS.. This 
must a t  a!i t.ium h:lve hee:i coi1sfde;ed a v e y  n:n!orial, and, 
a t  m i x  t i w ,  i t  i m s  probably tile principal, pwt  of the 
remec?~. 'This rezledy v;as Srst in!paii.ed by iuzo!vei;t la?!-s, 
and has nom been r,.l~solu;e':y tnken anay  by t!:e abolition of 
irnpriso:-~me:it for de'~%. esce@ ill caws accompal:iecl by freild. 
Coi1stitutio:i of h'0rt;i Caroliiia, Zill of I?igh;:. 5 16. This 
W'28 @012?tit~<;i0i~l~1. 8 ! ! # 1 ^ 7 ~ 9  T. C~,OZC:;,';~G:C.~~, 4 Tx:heat. 122. 

The Stntate of !imitaliona, as prcscriliiag the period within 
which a erecliior m m t  sue, niust be w g x d e d  as a material 
part of tbe ren1ed.y. Yet tlie Legidature may s!iorten, or 
extend i t ,  or silmpcnd its operalion for a ce:t3in time. Cooley 
Cons'. Eim, 36W. S!ec:,,;x v. Glt t i??p,  23 111. 387. Our Leg- 
islature ha\-e repcstedly eswnded i t  for the benefit of 
credi tcrrs. 

Tire propwty of tlie debtor which the law sul~jects to the 
execution of Ilia juclgment creditor, is certainly a material 
part  of the remedy; i t  was pro'ira'olr that to -irliicli the credi-tor 
most !ookeci, ~ v ? ~ e n  he gave the credit. yet exemption laws, 
within certain ill-deGned limits, are not unconstitutioiial. 

I n  1796 the Legislatiwe gave widows a year's support out of 
the personal estate of their deceased husbands, without any 
reaervat,ion in favor of prior creditors. Rev. Code, ch. 
118, $ 18. 

In  1866 the ordinance of emancipation took away from 
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liability to the execution of creditors t!zc whole slave pwperty 
of their debtors, amounting probabl- to niore than half the 
value of the  hole property of the State. S11alI this Act be 
held unconstitiltionai, as impairing t i l e  obligation of con- 
tracts ? 

W e  have already said that if the remedy cannot be altered 
to the detriment of one pnrty to a contlact, i t  mucl follow 
that i t  canizot be. lo the detriment of the other. Yet can i t  
be doubted that ii would have been competent lo the Leg- 
islature, had they thoagLt proper to do so, to have ex- 
tended the Code of Cibfl Procedure, by n-hich the collection 
of debts is materially accelerated and facilitated, o~ er con- 
tl*acts made prior to its ratification'? 
h State nlay legitimately alter the rules of eridence appli- 

cable to actions re~pectiiig past transactions, wl~ether civil or 
criminal: Cooky Const. Lint, 36'7; aud i t  may thereby, in 
effect, give value to contracts, which had nolje before, or deprive 
them of value. The recent legis!ation of this State, by which 
all exclusion on the ground of interest is abolis!~ed, and parties 
to suits allowed to testify, must have materially affected the 
practical value of many coa,r + acts. 

If, in these imstauceb, the legislative acts did no t  so mate- 
r i d l y  impair the remedy of the creditor, as lo impair the obli- 
gation of the coiztract, it is diEcult to see on what principle 
that effect can be attributed to an act, n-hich leaves to the 
creditor every renledj he had before; their oper-ation only 
being retarded. on considerations of public policy. What  
reasonable line can be drawn, which will leave the instances 
I have cited on one side, and the ordinance before us on the 
other ? If i t  be said that in the instances cited, 'the impair- 
ment of the contract Tvas not the purpose, nor the direct effect 
of the Statute, but incidental merely to changes of public 
policy, of which the Legislature was tbe exclusive judge, the 
same may, with equal truth, be said of the ordinance in ques- 
tion, if we give credit to the legislative declaration of its 
purpose. The Supreme Court of the United States have been 
unzble to draw any such line, or to define the legislative dis- 
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cretion within narrower limits,. than I have here conceded. 
The able counsel, who argued against this Ordinance were 
unable to do so. Bnd I confess I am. 

I n  some cases, i t  is easy to say that the change is very slight, 
in others, that is very great; but a t  most times, when a case lies 
between the two extremes, i t  mill be impossible to  say whether 
it falls on the legitimate, or the illegitimate ~ i d e .  I n  that case, 
tlie Legislature is entitled to the benefit of the doubt. In 
such cases, the injunction of tlie Constitution must of neces- 
sity be considered as addressed rather to the legislator than to 
the judge; for the former has a discretion-he can abstain 
from doubtful ground and act on the spirit of his instructions. 
The right to alter the remedy, like the right of eminent 
domain, or to infringe on perso ld  liberty, must depend for 
its extent soniewhat on the exigencies and necessities of the 
State. The Constitution never intended any thing so unrea- 
sonable or inipossible as to bind up within rigid lines, what is, 
in  its nature, undefinable, or that tIie Court should measure 
by degrees, vliat, in its nature, is immeasurable. 

TTe sit here to administer the positive lam; the ordinance 
of the Convention is clear, and if we can not clearly see that 
i t  is in conflict with the Conqtitntion of the United States, 
whieh all admit is the paramount !aw, y e  must give i t  effect. 

I n  Fletcher v. Peck, 6 Cr. 87, hlarshall, C. J., says : " The 
question whether a lam be void for its repugnance to the Con- 
stitution, is a t  all times a question of much delicacy, which 
ought seldom, if ever, be decided in the affirmative. in a doubt- 
ful case." " I t  is not on slight implication and vague conjec- 
ture, that the Legislature is to be pronounced to hare  tran- 
scended its powers, and its acts to be considered as -void. 
'The question between the Constitution and the law should be 
such, that the Judge feels a clear and strong conviction of 
their incompatibility with each other." See also Coopel- v. 
Telfair, 4 Dall. 14, and Ogden v. Suunders, 1 2  Wheat. 213. 

If it were competent for a Court, in the absence of any rea- 
sonable standard, to undertake to measure the amount of 
change in the remedy, which would be so material as to impair 



JANUARY TERN, 1869. 127 

the  obligation of the contract, i t  would be necessary to euam- 
ine as well those provisions of the Ordinance of 1868 which 
operate in f a ~ ~ o r  of the creditor, as those which operate 
against him. I t  might even be necessary, or legitimate, to 
extend thc investigation to other contemporaneous legidation 

pari muteria, and to balance nicely what i t  gives, against 
what i t  takes away. Such an inrestigation could lead to no 
useful result; starting without the guide of any definite prin- 
ciple, i t  ~vould yield none, and would degenerate from a judi- 
c ia l  investigation, into a consideration of the policy of the 
legislation. So long as i t  is conceded that a State can lawfully 
alter the remedy within the limits mentioned, I can conceive 
of no standard by v-liich the degree of the materiality of the 
charge can be judicially measured, any more definite than that 
heretofore declared, which is obviously insuEcient to solve this 
case. 

Wi th  the policy or misdom of the Ordinance of 1868, a 
Court can have nothing to do. Tliis consideration, however, 
may be legitimately entertained: A great social and political 
revolution had occurred in the State; its relations with the 
National Government were greatly altered; a Convention 
assembled, not in conformity with the Constitution and laws 
.of the State, but under the acts of Congress; that Convention 
acted on the idea that the fabric of the previous State gov- 
ernment was destroyed ; proceeding to reconstruct a gov- 
ernment, i t  established the judicial department on a foundation 
altogether new, and with a new system of practice and proce- 
+dure ; some change in the remedies formerly in use, was 
unavoidable. They made such as they thought wise, and I 
cannot undertake to sap, that in doing so, they overstepped 
the limits of their power. 

I n  coming to the conclusion I have felt myself bound to, I 
have have not overlooked a question, which. if the Ordinanc.e 
i n  question shall be held roid, must arise. The Constitution 
provides (Art. v. sec. 2) that Commissioners shall be ap- 
pointed, who shall report to the Legislature a Code of procedure 
i n  civil actions. That report has been made and adopted, and 
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the Code, by its express provisions, is inapplicable to the class 
of contracts embraccd in tlle provisions of the Ordinance. If 
the Ordinance, by which alone a procedure is provided for 
that class of actions, is declared void, 13y what law shall the 
procedure in them be governed? By the old law? That 
procedure and the Court which administered it are abolished. 
By the new Code? I t  is espresly  declared not to apply to 
t rem. This is not the occa~ion to solve t h e ~ e  questions. They 
are only presented as worthy of consideration, and such as 
mnst be decided in ally judgment which reaches the breadth of 
this subject. I only refer to them, to show that I  ha^-e not  
omitted anything which o q h t  to be considered in connection 
with thc question d j s c u z d .  

MhItY A .  RIVES and others v .  G .  J. 'KILLIhllIS audolhers. 

Coarrr,.~rr\.~, heard before 2'07lrgW, J., at, Clianibers, in De- 
cember 1868, and brought hefore this Court by an appeal on 
the part  of the plaiutifk 

Tlie case showed that the defendant as sheriff had levied an 
execution, returnable to Spril~g Term 1868 of the Superior 
Court of C r r a ~ ~ a x ,  upon certain lands; that a ven. ex. had 
issued thereupon ret:lrr:able to Fa11 Term of the same Court, 
and that the shcriir had made no return upon this last 
process. 

Tlie complaint was filed upon the 18th day of December 
1868; upon the 28th the defendant filed a demurrer, on the 
g r o u ~ ~ d  that the debt upon n-hich the execution r a s  issued, was 
within the operation of the ordinances staying the colIection 
of debts. 

The clerk havinq eustained the demurrer, the plaintiffs 
appealed to the Judge, and then again to this Court. 
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HOLT V.  IRELEY AND OTHEHB. 

Mann,kg, for the appellants. 

York, co&ra. 

READE, J. See Opinion in Jcccobs v. Smallwood. There 
is error. Let this be certified. 

PER CURIAM. Judgment reversed. 

E. M. HOLT w .  DANIEL ISELEY and others. 

MOTION to strike out pleas and continue a case, heard before 
Tourgee, J., a t  Fall Term 1868, of the Superior Court of ALA- 
MANCE. 

The note sued upon was given in December 1866, in lieu of 
one for the same amount made in December 1860 by one Simp- 
son Iseley as principal and Daniel Iseley and William Webster 
as sureties. The same persons were parties to each note; Daniel 
Iseley being principal in the new note. The suit had been 
brought to the County Court, and was transferred to the Supe- 
rior Court upon the former tribunal being abolished. Pleas 
having been entered in the County Court, a motion was made 
before his Honor to strike them out, and continue the case 
to Spring Term 1869. This was allowed, and the Plaintiff 
appealed. 

Pldlips $ Herrimm, for the appellant. 

Graham, contra, 

READE, J. See Opinion in Jacobs v. S~nallwood, a t  this 
term. There is error. Let this be certified. 

PER CURIAM. Judgment reversed. 
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GEORGE W. SWEPSON v. ROBERT H. CHAPMAN. 

ACTION tried, upon a demurrer by the plaintiff to the 
answer of the defendant, before Henry, J., a t  Fall  Term 1868 
of the Superior Court of HENDERSON. 

The note declared on had been given in substitution 
for one made prior to the year 1860. Upon this appear- 
ing below, his Honor ordered the complaint to be dismissed, 
and the plaintiff appealed. 

Ilferrimon, for the appellant. 

Bragg, contra. 

READE, J. There is error. See Opinion in Jacobs v. Shall- 
wood, a t  this term. 

PER CURIAM. Demurrer allowed. Judgment of yespondeat 
ouste~. This will be certified, kc. 

W. C. TATE v.  L. J. ESTES. 

MOTION to set aside a judgment and execution, allowed by 
Mitchell, J., at  Fall Term 1868 of the Superior Court of CALD- 
WELL. 

The judgment had been taken by default a t  Spring Term 
1868 upon a bond executed October 15,1866. The execution, 
which had issued from that term, had been levied September 
21, 1868. 

Prom the order made as above the plaintiff appealed. 

Folk, for the appellant. 

No counsel, cont9.a. 

READE, J. There is error. See Opinion in Jacobs v. Small- 
wood, a t  this term. Let this be certified. 

PER CURIAM. There is error. 
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TIIONAS v .  BYSANER, and BUIE v.  PARKER. 

THOMAS GRIER v. JACOB BYSANER. 

MOTION for judgment for want of a plea, heard by Gilliam, 
J, a t  Fal l  Term 1867 of the Superior Court of LINCOLN, 

The mrit (Debt) was issued returnable to Spring Term, 1867, 
and a t  that Term the defendant prayed to have the advantage 
,of the Act of February 12, 1867, " changing the jurisdiction 
.of the Courts." Thereupon the plaintiff moved for judgment 
for want of a plea. The Court refused to allow this motion, 
and  the plaintiff appealed. 

I t  was agreed that if the Supreme Court should reverse his 
Honor's judgment, judgment diould be given there for the 
plaintiff. 

Bynum, for the appellant. 

KO counsel, contra. 

Reade, J. There is error. See Opinion in Jacobs v. Small- 
wood, a t  this term. 

PER CURIAM. Judgment here for the plaintiff. 

JOIIN BUIE v .  HENRY PARKER.  

Where a man. a t  that  time a slave. on the 15th of March 1865 took posses- 
sion of a mule abandoned as unserviceable by General Sherman's army 
which two days before had occupied that part of the State, Held, tha t  
the  finder's owner, who upon the 12th of March had "deserted" him, 
acquired no title to such mule, as against him. 

The  Act of Congress of 1868, ch. 19, 9 (July 17th) is not unconstitu- 
tional,-the United States and the Confederate States having been a t  
that  time I '  belligerents." 

I n  cases of par01 gifts of slaves under our former laws, the,title to  the slave 
vested in th9 donee subject t o  be d~vested, and did not remain in the donor. 

Discussion, by PEARSOS, C. J., of the rights of the owners of slaves to things 
found by the latter; also of the peculiar and contingent condition of slaves 
in North Carolina between the period of military occupation by the army 
of the United States, and that of the passage of the Ordinance of 
Emancjp rtion. 

,<& j.arte Hzqher, Phil. 67, and Cmk v. Cook, 16. 583, cited and approved.) 
(Practice under the Code of Civii Procedure.) 
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BUIE V.  PARKER. 

COMPLAINT for the recovery of a mule, accompanied by claim 
md delivery, tried by his Honor Buxton, J., (trial by jury 
having been waived) a t  Fall  Term 1868 of the Superior Court 
of CUMBERLAND. 

The facts, as found by his Honor, were that the defendant, 
formerly the slave of one McEachin (still living) was in 1857 
by him given by verbal gift to his daughter, the wife of the 
plaintiff, and subsequently remained in possession of the plain- 
tiff up to the time when General Sherman's army entered the 
county, in March 1865; the day before Sherman entered Fay- 
etteville (13th of March 1865) the plaintiff, who had aided 
the Confederate cause, as he was leaving home for safety told 
his slaves that they could go to '' the k'ankees," or stay a t  
home, as they pleased. The defendant stnyed, and continued 
with the plaintiff for some months, as formerly, but during 
the latter part of this year he was put upon wages, and 
continued as a hired servant for a year or so ; the mule in 
dispute was one of Sherman's abandoned stock, and was 
picked up by the defendant on the 15th of March, 1865, 
and mas by him, on the plaintiff's return home turned into 
plaintiff's horse lot, he telling the plaintifi's wife, who expressed 
a wish for the mule, that he desired to retain it lo make 
a crop with. The niule was worked in the plaintiff's wagon, 
part of the time by Henry himself, and was fed and kept with 
plaintiff's stock. Both parties claimed it. The plaintiff offered 
to pay the defendavt for taking i t  up, but the defendant 
declined to receive i t  and insisted on his right to it. During 
the latter part of 1865 the defendant spoke of placing the mule 
with another person foT its fecd, but the plaintiff declined to let 
it go; in July 1868 the defendant got possession of the mule by 
the intervention of the Military. The plaintiff recovered pos- 
session, by means of the process in tliis action, on the 18th of 
October 1868. The value of the mule is $150.00, and i t  would 
hire for 50 cents per day. 

Upon these facts, his Honor was of opinion that as between 
rthese parties, natural justice favored tile defendant, and that, 



JANUARY TERM, 1869. 133 

if he were a slave when the mule was found, hie finding i t  
enured to the benefit of his ozanw-who was RlcEachin, and 
uot the defendant. (Rev. Code, ch. 50, s 12.) Therefore as  
McEachin had not inter~~ened, the defendant was entitled. 

As another view, his Honor considered that the defendant 
was liberated by the declaration of the plaintiff, that he might 
g o  to "the Yankees;" that his subsequent remaining with the 
plaintiff did not affect this l iberatio~~, and so, that when after- 
wards he found the mule, he was entitled to all the rights of a 
finder. 

From the judgment thereupon rendered in favor of the 
defendant, the plaintiff appealed. 

B. Fuller and Jferrimon for the appellant. 

The defendant was a slave until the ordinance of October 
18r5. Siate v. B~odnax ,  Phil. 41, Wooc$n v. Sluder, Ib. 200; 
Chandler v. Holland, 2b. 598. 

Before emancipation he could not acquire or hold property. 
White v. Cline, 7 Jon. 174 ; Love v. Brindle, I b .  560; Glasqow 
Y. Flowers, 1 Ha,y. 122; Hentlmclc v. Pennington, I1 Ire. 640. 

If plaintiff were not the general owner, he was the person 
entitled to the casual profits arising from acts of the slave whilst 
his; or at least has right enough as bailee to maintain this action. 
Armory v. Delamirie, 1 Sm. L. C. 151; Freshwater v. Nich- 
oL, 7 Ire. 251, Scott v. Elliott, Phil. 104. 

The Federal Act of 1862 cannot affect this question. It is 
nnconstitutional, except as an act of the war-making power, 
a,nd a t  most does not extend to cases like this. 

Hinsdale, contra. 

PEARSOY, C. J. Slavery no longer exists in Yorth Caro- 
l i n a : - ~ ~  the questions of law presented by this case, are not 
of importance, in a general point of view, and the interest in 
our decision is confined, in a great measure, to the parties t o  
-this action; for, i t  is hardly to be presumed that other cases, 
involving like principles of lam, will again occur 

The case, however, has some additional interest, because it 
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is  the first that has been brought before us, where the proceed- 
ings and trial were had under tlie " Code of Civil Procedure." 

A trial of the issues of fact by a jury was waived, and his 
Honor, the presiding Judge, has set out the facts found by 
him,-so the case comes up, as upon a special verdict, and the 
general question is presented, Upon the facts found is the 
plaintiff or defendant entitled to judgment ? 

His Honor was of opinion with the defendant. I n  that 
opinion we concur, and the judgment will be affirmed; a1 though 
we do not concur in several of the positions assumed in the 
train of reasoning, by which he arrived a t  that conclusion. 

For  instance--his Honor expresses the opinion that on a parol 
gift of a slave to a child, the donor is to be deemed the owner, 
and is entitled to all of the incidents of ownership W e  are  
of the opinion that the donee is the on-ner, subject to the right 
of the donor to treat the gift as a nullity, by act in his life- 
time, or by his will-but until the gift is thus avoided, the 
donee is entitled to the services of the slave, to his control 
and management, and to all of the incidents of ownership. 

Again, his Honor expressed the opinion that, as a slave has 
no capacity, either to acquire or hold property, as soon as he 
takes possession of property lost or abandoned, tlie right 
growing out of occupancy or possession is, by law, vested in 
his owner. We are of opinion that no right is acquired by 
the owner of the slave, until he makes claim and takes pos- 
session. In  other words, me think, if a slave catches a 'coon, 
or other animal ferce ncrtzwce, or if he finds a pocket-book, o r  
"picks up " an abandoned mule, and passes the thing to a 
third person before his owner takes i t  into possession, the 
third person is entitled by occupancy, and the o m e r  of the 
slare has no cause of action; for the instrumentality of the 
slave, a mere chattel, has no legal effect, and the incapacity of 
a slave to acquire property, is not an incident of ownership, but 
a rule founded on public policy in respect to slavery. 

This last principle, however, does not bear upon our case, 
for the defendant, after "picking up" the mule, put i t  into the 
stable yard of the plaintiff; who we assume to be his owner. 
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And there is not the least doubt, that, if this had occurred 
before the war, the plaintiff would hare  been entitled, by 
pounding under the stray-laws, to make himself the owner of 
the mule. But " inter amlc  ity$ s s 'ie.d, " and the question is, 
i n  the absence of a claim on the part  of the true owner, upon 
the facts found, does the law put the title of the mule in the 
plaintiff, or in the defendant; taking into consideration the 
condition of the country a t  the time mhen the defendant took 
possession of the mule, and the change which had then taken 
place in the social relation of owner and slave in the County of 
Cumberland, where the parties resided, by reason of the procla- 
mation of the President, and of the Act of Congress, of July 
1862, and the movements of General Sherman's army. 

Passing by the proclainatlon, the act of Congress, 17th 
July,  1862, ch. 195, sec. 9, enacts: " The slaves of persons who 
shall hereafter give aid to the rebellion, taking refuge within 
the lines of the armyn-and " all slaves captured from such 
persons, or deserted by them, and coming under the control of 
the government of the United States,-and all slaves of such 
persons found or being within any place occupied by rebel 
forces, and afterwards occupied by the forces of the United 
States, shall be deemed captives of war, and shall be forever 
free of their servitude and not again held as slaves." Does 
this act apply to our case? Look a t  the facts fonnd. The 
plaintiff did give aid to the rebellion,-on the 12th of Jiarch, 
1865, he deserted his slaves, that is, he told them " they could 
go  to the Yanlreey or stay a t  home, as they pleased," and he 
soaght safety k)y flight. On the 13th of March, Sherman's army 
entered Fayetterille, and so the defendant, as a slave of the 
plaintiff, came under the control of thegovernment of the United 
States. On the 15th of Narch, the defendant " picks up"  the 
mule, and puts i t  in the staltle-yard of the plaintiff. His Honor, 
in the second view which he takes of the cake, exprwes  tlie 
opinion, that '' tlie defendant was then a free man." I t  is not 
necessary to go so far, in order to support the conclusion of 
law in favor of the defendant's right to judgment. We prefer 
to adjudge that his status as slave or freeman was conditional, 
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and dependent upon the result of the war. In this state of uncer- 
tainty, had the plaintiff made an express promise to pay wages 
to the defendant for future services, we should be inclined to 
the opinion, that the plaintiff would have been bound by the 
undertaking, although the fact of freedom may not have been 
accomplished until the passage of the ordinance of ernancipa- 
tion; but in the absence of an express promise, we should 
incline to the opinion, that the law would not imply a promise 
to pay wages-on the ground that the parties had concludedthat 
it was better for both sides, to go on as they had done before, 
until the uncertainty in regard to their social relation was 
settled. So, if the defendant had unconditionally put the 
mule into the possession of the plaintiff, and waived all claim, 
me should have inclined to the opinion, although his freedom 
was afterwards fully recognized and confirmed, still he would 
not have had a right to set up a claim expressly waived, and 
to invoke the doctrine of relation by act of law. But, in our 
case, so far from waiving his right, the defendant a t  the outset 
asserted it, and has insisted upon if ever since, and the posses- 
sion, from mutual considerations of prudence and forbearance, 
was held in common; both parties reserving their rights, and 
leaving the result to depend upon future contingencies-that 
is, if the Confederate States was successful, both the defendant 
and the mule would be the property of the plaintiff-if the 
United States prevailed, the defendant was a freeman,,and the 
mule was his property. Accordingly,when the plaintiff, notwith- 
standing the result of the war, set up a claim to the exclusive 
possession of the mule, the defendant invoked the aid of "the 
military," We lay no stress upon this act cf tl e military, (as 
it is called, in the facts found by his Honor,) because the 
reference is so vague that no legal effect can be given to it. 

On the part of the plaintiff i t  was insisted, that the act of 
Congress is unconstitutional. For that the government of the 
United States has no power to interfere with the domestic 
concerns of a State in thc Union. The reply is: The State 
of North Carolina was then in rebellion. The United States 
and the Confederate States were belligerent powers, and, by 
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the law of nations, a belligerent party is justified in resorting 
to any measure to strengthen itself or weaken its adversary. 
This is well settled. See Yattel. 

The notion, that, although North Carolina was in rebellion, 
yet, inasmuch as she was a State in the Union, the general 
government had not a right " to hit her as hard " as if she had 
been a foreign nation at  war, we consider fully disposed of by 
the cases Ex parte Hughes, Phil. 57, and Cook v. Cook, l b .  583. 
" Fratricide is a more heinous crime than the killing of one 
with whom there is no tie of kindred." A State in rebellion 
surely can not claim to be exempted from the law of nations 
applicable to a foreign power waging war. 

There is no error. 

PER CURJAM. Judgment aEirmed. 

MARY DUNN, Ex parte. 

If a widow who has petitioned for a year's allowance die after the Com- 
missioners have made the  allotment and before the confirmation of their 
report by the Court, tbe petition abates, anci cannot be revived by her 
administrator. 

(Cox v. Brown, 5 Ire. 194, Bnbn l l s  v. Demcng, 5 Ire. 418, cited and approved.) 

PETITION for a gear's allowance, abated before Watts, J., a t  
Fall Term 1868 of the Superior Court of WAKE. 

The petition had been filed at February Term 1868 of the 
County Court of Wake. Upon the return of the report of 
the Commissioners, a t  May Term, the death of the petitioner 
was suggested, and her executor applied for leave to become 
a party to the petition. The Court, however, considering that 
the petition had abated, refused to allow the application. 
Thereupon the executor appealed. 

I t  was agreed that Mrs. Dunn had died after the Commis- 
sioners had made out their report. 

In the Superior Court, a t  the instance of cei tain creditors 



138 IN  T H E  SUPREME COURT. 

of the estate, his Honor confirmed the judgment belom, and 
the executor again appealed. 

Haywood, for the appellant. 

Rogers & Batchelo~, contra. 

SETTLE, J. When a widow files a petition for a year's pro- 
visions, under the statute, and dies before any allotment is 
made, the administrator has no right to revive the petition, 
but i t  is abated. Cox, v. Byown, 5 Ire. 194. 

Before such allotment, she has no interest transmissible t o  
her administrator. Kimball~v. Deming, 5 Ire. 418. 

What  amounts to an allotment? 
It is contended here, that the acts of the Commissioners, 

appointed by the County Court to allot and set apart a year's 
support for the petitioner, constituted such an allotment. 

W e  cannot think so. 
Their acts were only a part  of the proceedings, necessary 

to  obtain a year's provisions. The petitioner died before the 
report mas returned to Court. Upon the return of the report 
it was open to exception, and might have been set aside. The 
aIIotment is not complete until the report is confirmed by the 
Court. There is no error. 

PER CURIAJI. Judgment affirmed. 

A. F. S N I T H  and B. S. ROGERTS, Ex'rs., v. R, XOORE, 

A surety to a note made in 1861 having paid i t  off i n  1866, held, that  his 
claim on that account against his principal was not included 1n the Ordi- 
nance of June 1866, which conferred exclusive jurisdiction on the  
Superior Courts in regard to all actions on contract6 made p ~ i o r  to Mag 
1 ,  1865. 

(Pender v. Carter 12 Ire. 242;  DeRossstt v. Bradley ante 18 ; cited and 
approved.) 
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ASSUMPSIT, tried before Cilley, J., a t  Spring Term 1868 
of the Superior Court of Davr~sox. 

The facts appear sufficiently stated in the opinion of the 
Court. 

Gorrell, for the plaintiffs. 

No counsel, contm. 

DICK, J. A note executed to A, by B as principal, and C 
as surety, is in no way a contract between B and C;  if the 
note is paid by either of them, it is absolutely discharged. 
The only contract between the principal and surety before the 
payment of the note, is one of indemnity implied by law, and 
gives the surety certain equitable rights to secure indemnity 
both against the creditor and principal. After payment by 
the surety, he has an equity to be subrogated to all the rights of 
the creditor, against the principal debtor, so as to have the benefit 
of all collateral securities, which the creditor may hold. The 
right of subrogation is not founded in contract, but takes place 
by operation of lam. If the note is paid by the surety, a new 
debt arises by implication of lam, betmeen him and his princi- 
pal, which is essentially different from the contract which 
existed between the parties and the creditor, and i t  cannot be 
said to arise out of such contract. This new debt is created 
by the payment; the cause of action arises then for the first time, 
and the Statute of Limitations begins to run. Pender v. Car- 
terJ2 Ire. 242. 

This principle was applied to the case of co-sureties a t  the 
last term of this Court. De Ro.sset v. Bradley, ante 17. 

In  this case the defendant as principal, and the testator of 
the plaintiffs as surety, executed a note to Lome in 1861. A 
judgment was obtained on said note against the parties liable, 
and on the 1st of Nay 1866, the plaintiffs, as executors, paid 
off said judgments ; and then, for the first time, a cause of 
action arose to the plaintif& against the defendant. I n  Octo- 
ber 1866, they com~nenced suit in the County Court of David- 
son, and by appeal the case was carried to the Superior Court, 
where a motion was made to dismiss the suit, for the want of 
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jurisdiction in the County Court, where i t  was commenced. The 
motion was founded upon the Ordinance of the Convention, rati- 
fied June 23, A. D. 1866, giving exclusive original jurisdiction 
to Superior Courts, of all actions upon contracts made prior to 
the 1st of May, 1865. His Honor in the Court below, being 
of the opinion that the plaintiffs' claim did not come within 
the exception of the 17th section of said Ordinance, sustained 
themotion to dismiss. In  this opinion there was error, as the 
srdinance has no application to such causes of aetion. 

The judgment is reversed, and a venire de novo awarded. 

PER CUR~AN. Venire de novo. 

THE STATE v.  JAMES C. KEITH. 

In s case where a prisoner moved a Court for a discharge on the ground 
that his offense was within the provisions of a certain Amnesty act, and 
such allegation was admitted by the Solicitor for the State: held, that  even 
if the act required a plea, in order to show its application to the case be'ore 
the Court, the record exhibited a substantial compliance with such 
requirement. 

The Ordinance of 1868, ch. 29, repealing to the Amnesty act of 1866, ch. 3, 
is  substantially an ex post facto law, inasmuch as i t  renders criminal what 
before its ratification was not so, and takes away from persons their 
vested rights to immunity. 

(State v. Cook, Phil. 535 and State v. Blalook, 16. 249, cited and approved.) 

MOTION to discharge a prisoner, heard before Cannon J., at  
Fall Term 1868 of the Superior Court of BUNCOMBE. 

The prisoner was held under seven different charges of 
murder. The case stated that this was an indictment for the 
murder of Roderic Shelton, in Madison county in 1863, and 
had been removed for trial to Buncombe upon affidavit of 
the prisoner. The defendant by his counsel, moved the Court 
for his discharge, upon the ground that he was acting as an 
officer in the Confederate States' military service when the 
alleged homicide took place, and he alleged that his case came 
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within the provisions of the Amnesty act of 1866-'67. It was 
admitted by the Solicitor that the case came within that act, 
but he submitted that that act had been repealed by an Ordi- 
nance of the Convention of 1868. 

The Court being of opinion that the Amnesty act had been 
repealed, declined to allow the motion, and the prisoner 
'appealed. 

Pl~iTl@s & BattJe, for the appellant. 

A general amnesty act need not be pleaded. United Stafes 
v. Wilson, 7 Pet. 150; 3 B1. 401; State v. Blalock, Phil. 242. 
A prisoner cannot even waire its benefit, Hawk. P. C. 

An amnesty act is irrepealable. By coniparing the entry of 
a plea of Parliamentary pardon, in 3 Co. Inst. 234 with tha t  
of pardon by the Crown, in Co. Ent. 356, i t  will be seen that 
the fcriner is an acquittul. Such acts are remnants of the  
ancient jurisdiction of Parliaments and Legielatures to try 
offenders. Our Constitution forbids ut ta iders ,  but leaves the 
right to acquit. 

This case shows that the definition of expost facto laws i n  
Culder v. Bull, 8 Dall. 386, does not cover ail varieties of such 
legislation; the Ordinance in question plainly violating that 
pi ohibition. 

I t  also violates the XIV Article, recently adopted, as regards 
the prisoner's irnn~unities. 

When a law is a contract, a repeal of i t  cannot take away 
a vested right. The Binghamton Bridge, 3 Wall. 51. 

. Attorizey Gelce~al, contra. 

RODMAN, J. As several other indictments against the 
prisoner are somewhat loosely referred to in the transcript of 
the record sent to this Court; i t  is proper to say, that the indict- 
ment against him for the murder of Roderick Shelton, is the 
only one which appears to have been adjudicated' in the Supe- 
rior Court, and i t  is the only one which isin this Court. Our 
decision, and the observatious made in this opinion are con- 
fined to that case. 



142 I N  THE SUPREME COURT. 

-- - - 

Two questions arise on the record, and have been argued 
by counsel: 

1. Did the prisoner, in a regular manner, claim the benefit 
of the Amnesty Act of 1866-'67, ch. 3, p. 6 ? 

2. How was he affected by the repeal of that Act by the 
Ordinance of 1868, ch. 29, p. 69? 

We have considered the case with the care which its impor- 
tance deserves. 

Section 1, of the act of 1866 contains a full and unequivocal 
pardon for all "homicides and felonies" committed by officers 
o r  soldiers of the late Confederate States, or by officers or 
soldiers of the United States, " done in the discharge of any 
duties imposed on him, purporting to be by a law of the State 
or late Confederate States Government, or by virtue of any 
order emanating from any officer, &c." 

Section 2 enacts: " That in all cases where indictments are 
now pending, either in  the County or Superior Courts, if the 
defendant can show that he was an officer or private in either 
.of the above named organizations at  the time, i t  shall be pre- 
sumed that he acted under orders, until the contrary shall be 
made to appear." 

The prisoner alleged that his case came within the provis- 
ions of that act, (see State v. Cook, Phil. 535,) and moved 
his discharge. The solicitor admitted the allegation of fact. 
If a formal plea were necessary, we should be compelled, from 
the practice which has prevailed universally in this State, to 
take the allegation of the prisoner as equivalent t:, such plea, 
and the soleinn admission of the officer of the State binds the 
State as an admission of its truth. I t  is said in Hawkins, 
Book 2, ch. 37, $ 61, p. 550: "But i t  seems agreed that the 
Court is so far bound to take notice ex o$icio of a genera1 
pardon by parliament, which extends to all persons in general 
without exception, that i t  cannot proceed against any person 
whatsoever, a s  to any of the offences pardoned, though he be 
so far from pleading it, or praying the benefit of it, that he 
does all he can to waive it." 

Blackstone says (Book 4, p. 401:) " A pardon by act of 
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parliament is more beneficial than by the King's charter, for 
a man is not bound to plead it, but the Court must, ex oflcio, 
take notice of it, neither can he lose the benefit of it by his 
.own laches or negligence, as he may of the King's charter of 
pardon." Judge Marshall, in United States v. Wilson, 7 Peters 
163, says: " The reason why a Court must, ex oflcio, take 
notice of a pardon by act of parliament, is that i t  is considered 
a s  a public law; having the same effect on the case as if the 
general law punishing the offence had been repealed or 
amended." 

I n  State v. Blalock, Phil. 240, the act of 1866 was passed 
after the conviction of the defendants, and their appeal to this 
Court, and the Court took judicial notice of the Act, and 
seeing from the record that the case of the prisoners came 
within it, ordered their discharge. 

All that could have been necessary for the prisoner to 
do  in this case, was to show that hc was an officer or soldier, 
and that the felony was committed in the discharge of his 
duties as such, and we are clearly of opinion that this was suf- 
ficiently alleged; indeed no objection of that kind was taken 
below, and i t  may, thcrefore, admit of some doubt, whether i t  
could properly be taken here. 

The more important question remains. The Judge put his 
refusal to discharge the prisoner entirely upon the effect of 
the ordinance of 1868. There are cases in which a pardon 
from the Chief Executive has been held void by the Courts, as 
having been obtained by fraudulent representations, and pro- 
bably a special pardon from a Legislature might be avoided on 
the like grounds. But we have searched in vain for any 
instance, in which a parliamentary, or legislative, or other act 
of general amnesty and pardon, has been revoked. We h d  
no decided case, nor even any dictum referring-to such a circum- 
stance. We are left therefore to determine on its effects from 
general principles alone. 

The effects of a pardon are well settled in law: as far as 
the State is concerned, they destroy and entirely efface the 
previous offence; i t  is as if it had never been committed. 
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Bishop says i t  is " a remission of guilt. " not only of the  
puniehment of guilt. 1 Bishop Cr. L. $749. 

In  the United Xtates v. Fibon, 7 Peters 163, i t  is likened by 
Marshall, C. J., to a deed vesting rights: the right, a t  least, 
to immunity for the previous offence. It is therefore a con- 
tract between the State and the offender, of the most solemn 
character; on the faith of which i t  may be that he has come 
within the jurisdiction. 

If the effect contended for,-to revive the previous offences 
of the prisoner-can be attributed to the Ordinance of 1868. 
i t  can only be, because the Convention of 1868 was subject 
neither to the Constitution of the United States, nor to the 
previous Constitution of North Carolina, nor to the fundamen- 
tal  rules of public law and in oral^, ~vhich bind every political 
community, whatever may be its form of government; but was 
absolutely lawless and unrestrained. W e  do not think the 
Convention of 1868 ever claimed such pomers, and we can by 
no means admit them. It was assembled under the Recon- 
struction Acts of Congress to form a new Constitution for the  
State, and as representing the people of North Carolina, it  
had general legislative pomers. I t  could change the old State 
Constitution as it pleased, but the polrer to make a new one 
was a t  least limited by the proviso, that it should be " repub- 
lican in form. " The ordinance in question is not found in the 
Constitution, but is a part  of the legislative action of the Con- 
vention. The legislative power of the Conyention was limited, 
a t  least, by those sacred principles which are contained in the 
Constitution of the United States and of every American State; 
that no expost facto law shall be passed, and that no man shall 
be deprived of vested rights, or of life andliberty, except accor- 
ding to law. Amendments to Constitution of the United States, 
Art. V, Art. I $9, ch. 3, Rill of Rights of North Carolina, 
5$12, 24. New Constitution, Bill of Rights, $$32,35. 

These great principles are inseparable from American gov- 
ernment and follow tbe American flag. No political aseem- 
blnge under American law, however i t  may be summoned, o r  
by whatever name i t  may be called, can rightfully violate 



them, nor can any Court sitting on American soil sanction 
their violation. Congress could not give to the CO~T-entioa 
greater powers than itself possessed. 

The ordinance in question mas subitantially an p z  post facto 
law; i t  made criminal what, before the ratification of the ordi- 
nance was not so; and i t  took a m y  from the prisoner his 
vested right to immunity. 

T e  think the Judge should have discharged the prisoner. 
Let this opinion be certified, kc .  

PER CURIAM. Judgment re~ersed.  

BENJABIIN F. BYCOCK v. 3'. B. HARRISON, and others. 

Where a oe~z. ex., was returned to August Term 1866 of Vayne County 
Court endorsed " No sale on account of the Stay Law;" X d d ,  thi t such 
mas not a due return; also, that  the plaintiff in the execution was enti- 
tled to  have another writ of ven, ed. issued from the August Teim. 

Where a t  the time that a motion for a yrocedondo to  the County Court was 
made in the Superior Court, the motion should have been granted, and i u  
the interval between that time and the time when the case was decided i n  
the  Supreme Court the County Courts had been abolished. hell ,  that  as 
the  Court was not informed whether the record of the case had been 
tvansfewed, the only order practicable was, that the case be remanded t o  
the Superior Conrt,in order that  the plaintiff might take such steps as he 
might be advised. 

MOTION for a2~1.ocede~zrl0, heard before Bwnes, J., a t  Fall' 
Term 1866 of the Superior Court of TT'AYKE. 

At August Term 1861, of the County Court of T a p e ,  
the plaintiff had obtained a judgment agail~st the defendants. 
Successive executions were duly issued thereupon, and, pre- 
viously to Nay Term 1866, a levy had been made upon certain 
land. From May Term 1866, a ve72. ex. was issued, and a t  
August Term thereafter, i t  mas returned " N o  sale on acconnt 
of the stay law." At the term last mentioned, the plaintiff 
momd for an alias writ of ven. ex., but the motion was refused. 
H e  thereupon appealed, an" before his Honor below, moved for- 

10 
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.a writ of procedendo, directing the County Court to issue the 
writ of ven. ex., as asked for before. 

His Honor refused to allow the motion, and the plaintiff 
appealed again. 

Person, for the appellant. 

No counsel contm. 

EEADE, J. The return of the sheriff, on the venditioni 
exponas issued from May term 1866 of the County Court, "No 
sale on account of the stay law," was without warrant of law. 
The plaintiff's motion at  November term, 1866, for an alias 
%en. ex. ought to have been allowed. The plaintiff's motion 
a t  Fall Term of the Superior Court, 1866, for a writ of pro- 
cedendo ought to have been allowed. The refusal of the 
motion by his Honor was error. But i t  was an error which 
.can not now be cured; for the Court, in which the judgment 
and execution were, has been abolished. There is, therefore, 
no  Court to which the writ of procedendo can issue. There is 
a provision for transferring the case from the County into the 
Superior Court, but whether that has been done, we are not 
informed. At least, there is no remedy which we can admin- 
ister as the case now stands. The plaintiff is entitled to judg- 
ment for his costs in this Court, and the cause will be remanded, 
that the plaintiff may proceed as he may be advised. 

This will be certified, &c. 

PER CURIAM. Error. 
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A. J. GALLOWAY v. D. A. JENKINS, Treasurer, and THE CHATHAM 

RAIL ROAD COMPANY. 

B y  the Court (PEARSON, C. J., RODMAN, and DICK, JJ, concurring.) 1. It is 
competent for a tax payer to file a complaint on behalf of himself and all 
other tax-payers in the State, whereby to enjoin the issue of State 
Bonds under an unconstitutional Act of Assembly. 

8. The Act of the 18th of December 1868, in requiring the Tleasurer o@he 
State to subscribe for stock in the Chatham Rail Road Company,and to pay 
for the same by issuing Bonds of t,he State, is unconstitutional, under 
Art 5. Q 5, clause 2, of the Constitution of the State. 

.3. That clause adds to the restrictions in the former clause of the same 
section, peculiar restrictions of its own in the cases covered by it. 

-4. A subscription for stock in a corporation and issuing Bonds to pay for 
such stock, is a gift of the credit of the State, within the meaning of 
Art 5, Q 5 01.2, above. 

.Per RODMAN, J .  Even if the Bonds of the State were at par, the General 
Assembly could not give or lend its credit without submitting the ques. 
tion to the people. 

Also, The test of Bonds being at  par is, whenever in the particular trans- 
action the State receives in legal money the sum which she becomes liable 
to pay. 

Per READE and SETTLE, J J ,  dissenting. The Act of :the 18th of Decem- 
ber 1868 (above) is constitutional and valid. 

per READE, J. 1. Tax-payers do not constitute a class, in the sense in which 
it is said that one of a class may file such bills as the present in behalf of 
the whole class. 

:2. The injury threatened to that clasr by the issue of bonds, is not so immedi- 
ate, certain and irreparable that a Court will give the extraordinary relief 
sought here. 

3. By "par, " in the section of the Constitution under consideration, is 
meant, par value in the particular transaction in which the bonds are 
issued. 

-4. Whether an article (stock, or other thing) purchased in the course of 
the particular transaction, is of a par value with the bonds issued for it, 
is exclusively a matter for the Legislature to decide; and such decision 
cannot be reviewed by a Court.. 

5. By the Act in question the State does not, either give or lend its credit; 
but usen it. 

INJUNCTION, dissolved by Wutts, J., upon motion in the 
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Superior Court of T a k e ,  a t  Chambers, on the 4th day of Jan- 
uary 1869. 

The complaint, filed upon tlie 29th day of December 
1868, purported to be preferred by the plaiutiff in his character 
as a citizeq tax-payer and property-holder of the State, on 
behalf of all persons of that class, against D. A. Jenkins, a s  
Treasurer of the State, and The Chatham Rail Road Coin- 

PanY. 
I t  alleged that the Company had been chartered by the Act 

of February 15, 1861, and that its charter had subsequently 
been amended by Ordinances passed January 30, 1862, and 
March 11, 1868, and bydctspassed February 5,1862, August 3,  
1868, a d  August 15, 1668-the material facts of which were 
gi~-en. The complaint then set forth the preamble, and 
ss. 4 and 5, of the Act of December 18, 1868, entitled " A n  
Act to re-enact and confirm certain Acts of the General 
hssenibly, authorizing the issue of State Bonds to and for cer- 
tain Rail Road Companies, " as f o l l o ~ s :  

SEC. 4. The Public Treasurer is herclsy directed, vheiiever 
tlie President of the Chatham Rail Road Company shall cer- 
tify that the gradin2 of the Road between Cheraw in South 
Carolina, and the Gulf, or sonie other point on the Chathain 
Rail Road betn-eel1 Raleigh and the Gulf, has been let to con- 
tract, to subscribe to the capital stock of said Company, tv-o 
million dollars in behalf of the State, which snbscription shall 
be paid by delivering to the President of said Company coupon 
bonds of the State a t  par, of the denomination of one thousand 
dollars, dated October ls t ,  1868, and payable in tliirty years 
thereafter, hearing six per cent. interest, payable semi-annually, 
principal and interest payable in the City of Xew York, said 
bonds to be signed by the Governor, couilter~igned by the 
Treawrer and sealed with " The Great Seal of the State," and 
issued under the pro~isions of Chapter 90, R e ~ i s e d  Code; 
Pro.iidd, That said boncls shall only be issued on the sunen- 
der of a like a:nonnt of bonds of the State heretofore issued 
under an ast to allmid tlic Charter of tlie Chatham Rail Road 
Company, ratified the 15th day of August l86E. On which 
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surrender the same amount of bonds delivered by said Com- 
pany to the State under the said act silall be cancelled. Said 
subscription sha!l be preferred stock, aad pay a dividend of 
six pa w ~ t .  before any d i ~ i d e n d  shall be declared on the other 
stock. 

SEC. 5. I n  order to provide for the payment of the interest 
which may accrue on the bonds issued as above nlentioned, 
there is hereby and shall be annually, levied and collected a 
special tax of one twentieth of one pey cent. on the taxable 
property of the State, collectable and payaMle into the Treasury 
as other public taxes. 

I t  then alleged tliat tlie said Company was about to comply 
withthe provisions of said Act, and apply for the bonds thereby 
authorized to be issued, and that the Treasurer of the State was 
about to subscribe to the stock of the Company, and to issue 
Bonds to i t  as by such Act rcqnired, 

The prayer Tas, tliat tlie Treasurer should be enjoined 
from subscribing for stock and from issuing Bonds as the 
statute prorided; a d  that the Company be likewise elljoined 
from accepting such subscription and from receiring such 
Bonds. 

Upon reading tlie colnplaint to his Honor below, on inotion 
for the defendants, the illjunction theretofore granted upon an 
ex pnrte application, v a s  vacated and dissolved; and the plain- 
tiff appealed. 

Fowle & Badyer, Hayzcood, and Person, for the appellant. 

T?? 2% Batlle & Sozs, .X%o?.e, Bragg, Phill@~s & .dlce~rimon, 
contra. 

PEARSON, 6. J. On opening the case, the counsel of the 
plaintiff p r o ~ e d  oil principle and by authority, that the juris- 
diction against irreparable illjury is applicable; under the 
doctrine, that where there is a right common to many, or an 
injury that would be common to many, a bill will lie in the 
name of one, in behalf of himself and others, to have the 
r ight  established, or the injury prevented; 011 the ground of 
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avoiding multiplicity of suits; and brought this case within 
the rule, by the allegation that the plaintiff was a tax-payer .- 

The counsel of the defendants admitted the application o f  
this doctrine, and stated they were instructed not to raise t he  
objection; for if the General Assembly had power to issue 
these bonds, their clients had a deep interest in having their 
validity established; so as to enhance the value of the bonds, 
before they were put in market; and, if the Legislature had 
no power to issue the bonds, i t  was a matter of concern to. 
every citizen of the State, that the question should be settled 
a t  the outset, so as to avoid the complication, that would grow 
out of the ideas of vested rights of repudiation, and the obli- 
gation of contracts, should these bonds be put in the market 
with a cloud over them. 

We fully concur in this suggestion. I t  is better for all sides: 
to have the matter settled now and here; and we were grati- 
fied to find that the Court has jurisdiction, and can determine 
the question in the mode in which i t  is presented by this bill. 
Manly v. City of Raleigh, 4 Jones, Eq. 370. Mott v. Penn- 
sylvania, 30 Penn. Reports 39. 

By the Act of August 1868, chapter 14th, the General Assem- 
bly enacts, sec. 1, " that to enable the Chatham Rail Road 
Company to finish their Road, the Public Treasurer be directed 
to deliver to the Company coupon bonds of the State, not to 
exceed two millions of dollars." Sec. 2: " In exchange for 
said bonds, the Company is to deposit with the Public Treas- 
urer bonds of the Company of the same amount, same interest, 
and same dates." This Act is of no significance, except to 
show a conviction on the part of the General Assembly, that 
the public interest demanded the construction of this Road, 
and a wish to aid the Company in its construction, provided 
the General Assembly had power to do so, without a viola- 
tion of the Constitution. 

The provisions of the statute under consideration, are 
expressed so plainly as to relieve the Court from the task of 
construction. The tenor and effect of i t  is, that, to aid in 
constructing a Rail Road from Cheraw to the Coalfields, the 
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State subscribes two millions of stock-and to pay for the 
stock, creates a debt of two millions of dollars, and directs 
the bonds of the State to be handed to the President of the 
Company, upon the surrender of the bonds issued under the 
Act of August, 1868, and in the same biIl, a special tax is 
levied to pay the interest annually. 

Under Art. 5, Sec. 5, of the Constitution a question is made: 
"Has the General Assembly power to create this debt of two 
millions in aid of the Chatham Rail Road Company, unless the 
subject be subndtted to a direct vote of the people? " 

The Section is in these words: " Until the bonds of the 
State shall bc at  par, the General Assembly shall have m 
power to contract m y  new debt or pecuniary obligation in 
behalf of the State, except to supply a casual deficit, or for 
suppressing invasion or insurrection, unless i t  shall in the same 
bill, levy a special tax to pay the interest annually. And the  
General Assembly shall have no power to give or  lend the: 
credit of the State, in aid of any person, aaaociation or cor- 
poration, except to aid in the completion of wck Rail Roads 
as may be unfinished a t  the time of the adoption of this Con- 
stitution, or in which the State has a direct pecuniary interest,. 
unless the subject be submitted to s direct vote of the people 
of the State, and be approved by a majority of those who, 
shall vote thereon." 

The statute under consideration complies with the first 
clause, and the question depends upon whether the 'two clauses: 
of this Section are to be treated as being separate and inde- 
pendent of each other, or as being so connected as to mean: 
"Until the bonds of the State shaU be at par," the Generd 
Assembly shall have no power to create any new debt or 
pecuniary obligation (except in two specified cases), unless a 
special tax be levied in the same bill to pay the interest-an& 
in addition to this restriction, although the interest of the 
new debt is provided for, if the purpose be to aid any person, 
association or corporation, in respect to a Rail Road, Naviga- 
tion or other like object, the General Assembly shall have no 
power to give or lend the credit of the State, unless the sub- 
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ject he submitted to a vote of the people (except in two speci- 
fied cases.) 

The two clauses being in the same section, and connected 
by the conjunction " and," would naturally lead to the infer- 
ence that they are to be taken in connection; and that the 
second is superadded to the first, with a view of making a 
further restriction upon the power of contracting a new debt 
or pecuniary obligation, in the cases covered by it. This 
inference is not conclusive; and leaves the question, in some 
degree, open for the application of other rules of construction. 

The section under consideration is worded with n~uch pre- 
cision, and without the use of expletives; the terms are inten- 
sified. In the first clause the two exceptions have the effect 
to make it read: " shall have no power to create any new 
debt or pecuniary obligation whatever, except," kc.,--not even 
to build a Penitentiary, unless a special tax, &c. I n  the second 
clause, the two cxceptions have the effect to make it read: 
" shall have no power to give or lend the credit of the State, 
iu C L ~ J  case whatever, exceptJ7 &c., " unless the subject be sub- 
mitted to a vote of the people; " so, the intention to restrict 
the power of the General Assembly in regard to increasing 
the public debt in any mode or manner, is as strongly 
expressed as the English language can do it. I n  matters of 
construction, the Court is not to confine itself to the particular 
section; but is to consider the entire instrument, in order to 
find the general purpose, and the object arrived at. 

"To maintain the honor and good faith of the State untar- 
nished, tbe public debt regularly contracted before and since 
the rebellion, shall be regarded as inviolable, and never to be 
questioned." Art. 1, 5 6. 

" No law shall be passed to raise money on the credit of the 
State, or to pledge the faith of the State, directly or indirectly, 
for the payment of any debt, &c., unless the bill is read three 
times on three different days, and unless the yeas and nays on 
the second and third readings of the bill shall have been 
entered on the Journal."-Art. 2, § 16. 

" The General Assembly shall, by appropriate legislation, 
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and by adequate taxation. provide for the prompt and regular 
payment of tlie interest on the public debt, and, after the year 
1880, i t  sliall lay a specific ann~a!  tax upon the real and pcr- 
sonal property of the State, and the sum thus realized shall be 
set apart as a sinking fund, to be d e ~ o t e d  to the payment of 
the public debt."--Llrt. 5, 4 4. 

Ilere,  we have a declaration of a purpose to niaii~tain the 
lionor of the State, and pay off the public debt,-a rebuke of 
hasty legislation, in reference to raising money and pledging 
tlie faith of the State,--and an annouizcernent that, although 
the debt is so large that i t  cannot be paid off for years, yet 
the interest m u d  be paid proml)tly, and a sinking fund be pro. 
vided for tlie discharge of the principal. This purpose could 
not  be eficted ~vithout putting a stop to the increase of the 
public debt, by restricting the pomei. of the Legislature. 
Accordingly, that restriction is made by the nest Section, 
which in effect forbids the General Assembly froill creating 
any nem debt whatel-cr, " except," kc. without providing for 
the interest; and in respect to debts or pecuniary obligations 
contracted by giving or lending the credit of the State, in aid 
of any person, association, or corporation, that shall be done 
in no case wliatcmr, " except," &c., unless the subject is sub- 
mitted to a vote of the people; " z d i l  the B o ~ l s  qf the Xiute 
shall be at ptrr." 

But the Court is also required to look a t  the previous legis- 
lation, by which the evil, calling for these cumulative reatric- 
tions was caused, and this will furnish a key to the meaning, 
and open i t  so plainly to view, " that he who runs may read." 

The F a r  debt has been put out of the way by a dash of the 
pen. I t  will be found, that most of the public debt mas incur- 
red in  three modes: ltt, by subscribing for stock in Rail 
Road and narigation companies, and issuing bonds to pay for 
the stock, the State becoming a member of the corporation; 
this is the heaviest item, and amounts to, say eight inillions of 
dollars: 211d, by issuing bonds of the State, and exchanging 
such bonds for a like amount of the bonds of the corporation, 
the State not beconliug a stockholder, and taking collateral 
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security of more or less value; this is the nextheaviest item,. 
and amounts to abount three millions of dollars: 3d. by endors- 
ing the bonds of corporations and taking a mortgage or some 
other collateral security; this item amounts to about two 
millions. 

These are the three modes, by which, judging from the past, 
it was apprehended the public debt might be so run up, as to 
ruin the credit of the State, and tarnish her honor, and her 
reputation for good faith. 

I s  the construction admissible, by which the Constitution is 
supposed to guard against two of these sources of danger, and 
leave the public interest exposed to the other ? And that, the 
one most fruitful of evil l Would we impute wisdom to a n  
individual, who having a field exposed on three sides, should 
carefully fence up two of thc sides, and leave the other side 
open ? 

Let us see, what word is relied on to justify this construc- 
tion; for i t  rests on a single word. " And the Gcneral Assem- 
bly shall have no power to give or lend the credit of the State, 
in aid," &c. I t  is the word " give," and the argument is: This 
was a regular business transaction-the State subscribes for 
stock and becomes a member of the corporation, and creates a 
debt by issuing its bonds to pay for the stock; true, the pur- 
pose was to aid the corporation in making a Road which will 
greatly benefit the State; but, this is in no sense giving the 
credit of the State; for the State receives a consideration, t o  
wit: the stock; and to give, is to do an act gratuitously; to 
pass something for nothing. In  construing an instrument, the 
words must be taken in their ordinary meaning in connection 
with the purpose for which they are apparently used " To  
give," is sometimes used to convey the idea of a gratuity; but 
i t  has a much broader meaning. " Give," means to pass from 
one to another, and the idea of its being done for or without a 
consideration is not involved. In  old conveyances " give and 
grant" is used in place of detli et concessi. I will give  you my 
horse for yours? What will you give me for my horse? 
w h a t  did you give for your house and lot? I will give  you a 
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thousand dollars for it--provided you wiI1 give me six months 
credit. 

This is obviously the sense in which the word is used in the 
section under consideration. For, besides the purpose which, 
as  we have seen, the framers of the Constitution had in view, 
i t  is used in connection with the word lend, which imports a 
gratuity, and is introduced, lest the word " give" might be con- 
fined to cases where a consideration passed, and to cover t h e  
whole ground; so as to show that the credit of the State was 
not to be used in any way, either for a consideration or as a 
gratuity. The General Assembly shall have no power to give 
the credit of the State to this corporation, by making a sub- 
scription for its stock, is one sense. The General Assembly 
shall have no power to give the credit of the State to this cor- 
poration by an exchange of bonds, is another sense. The 
General Assembly shall have no power to give the credit of the 
State to this corporation by endorsing its bonds, is another 
sense. And the section might have included this class, with- 
out the additional word " lend." But its being used, shows an 
extreme solicitude to cover every supposable case in which the 
credit of the State might be used, whereby the public debt 
would be increased. 

In  the first clause of the Section, '< to contract any fiew debt," 
covers the whole ground, without the additional words " o r  
pecuniary obligation." I t  is remarkable, that these two are 
the only instances in which the uee of what might seelr. to be 
an expletive word is resorted to, showing an extreme anxiety 
that the intention to cover the whole ground should be plainly 
expressed. 

The suggestion, that the credit of the State was given by 
this statute to aid in the completion of an unjlzished Rail Boad, 
was not strongly urged ou the argument, and, indeed, i t  could 
not be. An unfinished road is one that has been begun, and 
partly worked on, and such a road is made an exception, on 
the ground that i t  might be proper to finish it, in order t o  
prevent a sacrifice of the work that had been done. There i s  
no evidence that such was the fact in regard to this road. 
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The other suggestion, that the State has a direct pecuniary 
interest in this road, was properly abandoned. The word haas, 
is in the present tense; the exception, is obviously confined to 
soads in which the State had a direct pecuniary interest at  the 
time of the adoption of the Constitution; otherwise the State 
might, by a subscription for stock, become directly interested 
in every Bail Road or Navigation scheme, that should there- 
after be projected; and thus, the restrictions of the Constitu- 
tion would be of no effect, whatever. 

Our opinion is, that the statute under consideration is void, 
and that the General Assembly had no power to pass it, with- 
out submitting the subject to a vote of the people. 

In  making this decision, me are relieved in some measure, 
from our Feeling of responsibility, by the fact, tllat if the public 
interest imperiously calls for the constrnction of this road, the 
Constitution provides that it may be done, if such be the mill 
of the people. 

RODMAN, J., concuwente. The nature of this case has been 
so fully stated in the opinion of the Chief Justice, that I may 
enter i7z medias yes. without making any useless repetition. I t  
was admitted by the counsel, who argued this case on both 
sides with unusual ability, that the plaintiff as a tax payer, 
was entitled to appear in Court and ask for the relief which 
he demanded, if he could make a case entitling him to it, and 
thus the case was properly in Court. I think these admissions 
were properly made, and shall enter into no discussion of that 
part of the case. 

The material question is, whether that part of an act of the 
General Assembly, ratified on the 18th of December,l868, which 
relates to the Chatham Rail Road Company, ($4  4, 5 , 6 , )  taken 
in connection with the act of which i t  is amendatory, violates 
§ 5 of art. 5, of the Constitution of the State, and transcends 
the constitutional power of the General Assembly. 

In  any argument on this subject, i t  must be admitted that 
the power of the Legislature, over the subject, is supreme, 
unless restricted by the article of the Constitution cited. I t  
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must also be admitted, that the article of the Constitution 
means su,tzethilzg, t h ~ t  i t  was intended to operate as 60112e 

restriction of the legislative power, and is not elltirely a 
dead letter, a d  that i t  must have tLe full force which its 
words fairly and reasoilably import 

Section 5 is divided, by its subject, into tmo independent 
clauses, and might vei l  have been put into two tections. The 
first clause, (omitting the exceptions, which in this are imma- 
terial.) says, until the bonds of the Stale shall be a t  par, the 
General Assembly shall ha le  no pover to contract any new 
debt or pecuniary obligatioa in behalf of the State," unless i t  
shall, in the same bill, le1-y a special tax to pay the interest 
annually. The requisition to levy a tax has been complied 
mitli in the act under considerarion, and no question can arise 
upon this clause. 

The second clause then begins. It is connected with the 
former clause by the conjunctive "and," but i t  imposes a new 
and independent additional restriction on the legislative 
power. The effect of the vord  " and " is simply to sap, as an 
additional restriction. The additional restriction is super- 
added in certain special cased to the former general one. In  
no case (omitting the exception) could the General Assembly 
contract a new debt ~ i t h o u t  imposing a tax. But there is a 
class of cases in which the Legislature is forbidden to contract 
a new debt in behalf of the State, even if the State bonds a r c  
at par or a tax to pay the interest be imposed, without sub- 
mitting to i t  a vote of the people. That class is provided for in 
the second clause of section 5 : " And the General Assembly 
shall have no power to give or lend the creciit of the State in aid 
of any person, association or corporation (except to aid in the 
completion of such Rail Roads as may be ullfinished a t  the 
time of the adoption of this Constitution, or in which the State 
has a direct pecuniary interest) unless the subject be submitted 
to a direct vote of the people of the State, and be approved by 
a majority of those who shall vote thereon." For  the purposes 
of the present argument, the words in brackets may be omitted; 
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for it is true, or must be admitted, that the road provided for in 
the Act of 18th December, 1868, is neither an unfinished road 
nor one in which the State had, at  the adoption of the Consti- 
tution, " a direct pecuniary interest." 

The Chatham Rail Road, between the termini and the route 
established by previous legislation, was an unfinished Road, 
in  the legislative meaning of the phrase; but the Road which 
was to start from one of the termini of the Chatham Road, 
or from some point on it, and run thence to Cheraw, was 
a Road which was unfinished, in the sense that i t  had never 
been begun, but not in the sense contemplated by the Con- 
stitution, which meant only to include those roads which 
had been begun, but were unfinished a t  its adoption. We 
are  obliged to give this meaning to that phrase in the Consti- 
tution, as any other construction would render i t  totally 
ineffective, and defeat any policy which i t  may be supposed i t  
was intended to enforce. 

The question then is reduced to this, does the Act of Dec. 
18th, 1868, "give or lend the credit of the State in aid" of 
the Chatham Rail Road Company or any other person, asso- 
ciation or corporation ? If it does, it is prohibited by the 
clause of the Constitution above cited, which this Court is 
bound to obey as the paramount law. The question being 
reduced to these brief dimensions, i t  seems to me, with all 
respect for my learned brothers who have come to a different 
conclusion, that the answer can scarcely be doubtful. Waiv- 
ing all discussion as to the lexicographical or technical and 
legal meaning of the word give," as to whether i t  includes 
a grant, both with and without valuable consideration, i t  seems 
to me to be clear, that the words "give or lend" were intended 
to include every mode in which the State could render its aid 
to a Rail Road Company by means of its credit. I t  would be 
scarcely respectful to the intelligence of the Convention of 
1868, to suppose that they intended to forbid the Legislature 
from giving the credit of the State without consideration, and 
yet to allow them to do i t  on the consideration of a pepper 
corn, of a certain number of shares of stock of a purely 
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nominal value. It is said that the Statute of uses, enacted with 
great  care by the English Parliament, had no other effect 
than to add three words to a conveyance. That was because 
the  Judges were determined to defeat the law. But we can 
come to the consideration of this question in no such spirit, 
and  with no such purpose. Our duty is to give to the clause of 
the  Constitution the effect which its words plainly import, and 
not  to filter them into a nullity by hypercritical refinement. 
The construction which I give to this clause makes i t  mean 
something; any other construction, in my opinion, makes i t  
mean nothing. Indeed, I do not know how its meaning could 
have been more clearly expressed. Had  i t  said as the Consti- 
tution of Ohio does, " shall not in  any manner give or lend its 
credit", &c-~oould i t  have been more expressil-e or exhaus- 
tive of every mode than the present phraseology? 

"Thou shall not kill! " Would this prohibition be made 
more forcible by adding " in anyway ?" Assuming the meaning 
s f  the word " give " to be what is here contended for, does 
the State give its credit 'in aid of the Chatham Rail Road 
Company, by giving its bonds for stock to be sold by the Com- 
pany to raise funds to build the road? The bonds were the 
credit of the State, and for what purpose could they have 
been given, except to aid the Company to build the road 
described in the act ? 

These considerations compel me to the opinion that the act 
of the Legislature is in violation of the Constitutional restric- 
tion cited, and can, therefore, have no force, until submitted 
t o  and sanctioned by a vote of the people. 

I n  the view which I have taken of $ 5,  Art. 5 of the Con- 
stitution, i t  is quite inmaterial in reference to the act under 
consideration, whether the bonds of the State are a t  par o r  
not. The Legislature cannot (even if the bonds are at par) 
give or lend the credit of the State, in aid, &c., without sub- 
m'tting the question to the people. 

This view renders i t  unnecessary to consider a question, dis- 
a s a o d  a t  the bar, as to the validity of a debt contracted by the 
Legislature, within the first clause of 95 and not within the 
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exceptions, without laying a special tax to pay the interest. 
If, for example, the Legislature should contract with some 
person to build a State House for $100,000, or any other sum, 
and should issue bonds to hinz for that sum in payment, without 
levying a special tax to meet the intcreat, and if the contractor 
should in his contract, agree to receive the bonds a t  par, and 
it should be so set out and and provided in the act, would such 
an act be unconstitutional ? Would the fact that the bonds 
were declared in this particular case to be, and to be received 
a t  par, be a substantial fulfilment of the constitutional condi- 
tion precedent ? 

A short discussion of t,l~is point in reference to the case 
in question will not be without value. What does the Consti- 
tution mean, when it says, until the bonds of the State shall be 
a t  par ? a t  par with what ? I t  can only mean a t  par with gold 
and silver, or with the legal tender notes of the United States. 
I t  cannot mean a t  par with the work of the contractor, or a t  
par with any piece of land or other property which the State 
might think proper to buy, because tBe value of these things 
is uncertain, and rests only in opinion and agreement. Such 
a construction would deprive the words " a t  par " of all defi- 
nite meaning. Gold and silver (or their legal equivalent) are 
necessarily the oiily standards by which the value of the State 
bonds must be measured. If then in the case supposed, the 
State should undertake to pay the contractor in State bonds, 
i t  would render i t  impossible to ascertain whether or not the 
bonds would be a t  par. In  such a case the bonds would 
not be a t  par, in the sense of tlie Constitution, and no legisla- 
tive declaration, and no agreement in the contract, could make 
them so, so long as i t  appeared that they were parted with 
for a thing of uucertain and unascertainable value. It is a 
matter of no consequence in the construction of this section of 
the Constitution, what the bonds of the State ordinarily sell 
for in the money markets of the world; no Court can ever 
be called on to say whether a t  the ratification of a certain 
Act of Assembly, they were worth 99 or 100. The test in  
every case must be whether on the particular bonds, issued 
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under the circumstances supposed, the State actually receives 
in  lcgal money the sum which it became liable to pay. 
I n  no other way than by the conversion of the bonds into money, 
can i t  be ascertained that they are a t  par, and in no other way 
can the policy of the Constitution be effected 

These considerations are responsive to some portions of the 
argument which has bcen addrcsscd to the Court, but in the 
view that I takc of i t  they are not necessary to this case 

I have not considered, a t  all, the policy of the Act of Decem- 
ber, 18th 1868. With that question I have nothing to do. 
I feel hound to obcy the Constitution which the people of 
North Carolina have adopted as their supreme law, according 
to my understanding of it, and to give them the benefit of 
those restrictions on the legislative power, which, by inserting, 
they havc shown tliat they considered valuable. I admit, 
fully, the weight of the observation which l ~ a s  been made, that 
a Court should not refuse to give effcct to an Act of the 
Legislature as unconstitutional, unless i t  is clcarly so. But, 
in this case, I have not been able to bring myself to entertain 
a doubt as to the mcaning of the Constitution. I think its 
words are plain and tliat we are obliged to give thcm tlie 
effect which I have assigncd to them, or to deprive them of 
all practical eEect, and of all sensible meaning whatever, and, 
so thinking, my course of duty is plain and unavoidable. 

I concur, in opinion, with the Chief Justice, and DICK, J, 

READE, J., d i s~en t i en te .  I propose to consider, first, whether 
the Court ought to entertain the suit; and, secondly, whether 
the act is constitutional. 

I. The Constitution declares that the three departrnents of 
thc Government, the Legislative, Executive and Judicial, shall 
be kept separate and distinct. The reason for this is so appa- 
rent, that it was not thought necessary to declare it. Notlling 
is less stable than "a house divided against itself:" and divis- 
ion, i. e. strife, would be as inevitable between tlie departments 
as between individuals, but for the observance of this impor- 
tant, fundamental principle. We have hitherto observed it, 
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and with the best results. There have often been strong 
inducements to depart from it. During this term of the Court 
the  Legislature adopted a resolution, requesting the Court to 
advise the Legislature upon the Constitutional provision in 
regard to L L  Homesteads." I t  was a question of. great import- 
ance, and of general interest, one in which much more was a t  
stake than in the case before us; yet, we were obliged to decline 
even so much as the expression of our opinion. So, what is 
known as the Stay-Law, has greatly interested the public, and 
much anxiety has been manifested to learn the opinion of the 
Court, in advance of a decision in any given case. I n  these, 
and in all like cases, i t  has been urged, that if the opinion of 
the Court could be known in advance, i t  would prevent litiga- 
tion and allay public cscitement. It has not always been 
pleasant or easy to stand still, and let the billows of public 
anxiety break against us; yet we have done so, and have been 
sustained by considerate public sentiment. 

I know i t  is said that we will not depart from that whole- 
some rule in this case, because here we have a case between 
parties. If that be so, I admit that my objection is answered. 
But i t  must be so in the spirit as well as in the letter, for the 
Court must not allow itself to be used under cover, in viola- 
tion of a great fundamental principle:-for if i t  was thought 
that i t  would be a source of irritation for one department to  
hterfere with the other in the light, how much more if the 
interference should appear in the shade! and if we refused our 
opinion to the Legislature when asked with the formality and 
courtesy of a resolution, how will we be justified, if we allow 
the end to be accomplished indirectly by an individual ? 

It is a great and mischievous error to regard legislative 
enactments as under a cloud, until the light of the Court 
shines upon them. Why should i t  be PO ? The Legislature is 
under the same oath and other obligations to observe the Con- 
stitution, as is the Court. It is composed of intelligent men, 
discussion is free, and all questions are considered by com- 
mittees, and in two houses. And i t  is now the settled rule of 
+construction that unless an Act is plainly unconstitutional, the 
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Courts are obliged to declare i t  constitutional. The doubt, if 
there be any, must be given in favor of the Act, in deference 
to the Legislature and the people whom they represent. Under 
this rule, i t  has been very seldom that the Court has pro- 
nounced acts unconstitutional. 

I will not be understood as denying the power of the Court 
to declare acts unconstitutional. I concede the power. I t  is 
conservative. I t  is quite within probability, that a wise Leg- 
islature may, through inadvertence, pass an act inconsistent 
with the Constitution; and, in view of human frailty, i t  may 
be conceded that circumstances may influence legislators to 
commit palpable errors. The desire to do what is supposed 
to be a great good, or to avoid an evil, may press representa- 
tives unconsciously into the adoption of measures in conflict 
with the fundamental law. In  such cases, i t  is fortunate that 
another tribunal, the Court, should have the power to arrest 
it, when it is brought to bear upon the citizens who have the 
right to demand that their constitutional securities shall be 
preserved. 

How stands this case? On the 18th of December last, the 
Legislature passed an act directing the State Treasurer to 
subscribe for $2,000,000 stock in the Chatham Rail Road, and 
to pay for the stock in the bonds of the State, payable thirty 
years hence, and providing for a special tax to meet the annual 
interest. And on the 29th of December, ten days thereafter, 
before one-tenth of the citizens of the State knew, as we may 
suppose, that such an act was passed, the plaintiff files a bill 
in the na,me of himself, and all other property-holders and tax- 
payers in the State, to enjoin, not the collection of the tax, but 
the issuing of the bonds. Will this Court take jurisdiction of 
such a case ? The case was argued before us by nine eminent 
.counsel, and with great ability. I t  ought to be a complete 
answer to the question, that neither in England nor America 
has there been decided a case like it. I t  is true that the quea- 
tion of jurisdiction was not much labored in the argument. 
T h e  eminent gentleman who opened for the plaintiff did dis- 
cuss it, and referred us to divers authorities, but the counsel 
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for the defendants did not even controvert the question o f  
jurisdiction, but conceded it-stating that i t  was desired by 
the parties, and the Legislature, and the public, tltat the Court 
should take jurisdiction and decide it. Thence I derive an 
argument against the jurisdiction. Wherefore this great and 
general anxiety ? we are not informed that any considerable 
amount is involved, so far as the plaintiff is concerned; indeed, 
his interest is so inconsiderable that he has not thought proper 
to state i t  in his Bill. Evidently bccausc it is a great question 
of public policy. I t  is a momentous question, involving the 
largest state interests. On the one side, i t  is insisted t,liat if 
the bonds are allowed to be issued, the State's credit will be 
destroyed. On the other, i t  is insisted that if the bonds are 
not allowed to be issued, i t  will be impossible to dcvelope the 
resources of the State. But what has this Court to do with 
such questions ? The Legislature represent the people, and it 
is their duty and thcirs alone, to decide upon questions of 
expediency or policy. The Court is hound by iron rules, to. 
decide cases as they arise between citizens; and I apprehend 
that we will have too much occasion to regret any departure 
from the old land-marks. Every body, and a11 parties, may be 
anxious for an interposition now, because cach interest is 
expecting a favorable dccision; but when the result is known, 
then will come the clamor, and the Court will lose its bold 
upon the public confidence, which is its life and honor. If thc 
Court may intcrfere now, at  what stage of legislation may i t  
not be callcd upon to interfere? I t  is insisted that i t  ought 
to do so at  the earliest moment, to prevent unconstitutional 
burdens upon the citizens, and, therefore, i t  ought to interfere 
~zozu, before any rights are vested, or any liabilities are incur- 
red. Why not interfcrc sooner? Why not interfere the 
moment an alleged unconstitutional bill is introduced, or a t  
least, as soon as it is ordered to be printed ? Why allow i t  to 
be printed, referred. reported upon, debated, passed, published 
and circulated ? All this must involve expense, and a tax 
upon the property-holders. I t  is no answer to say that the 
Court cannot enjoin the Legislature, but only its ministerial 
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officers; because, is not the printer, and is not the clerk, and is 
not  the publisher, a ministerial officer ? Clearly, a8 much so 
:as the Treasurer. 

I have said that no case like this has occurred before. I 
.say so, because none was cited in the argument, and I have 
found none upon search. A number of cases were cited, but 
upon examination, they will be found not to support this. 

Of the authorities cited, those most relied on, and appa- 
rently most favoring the position in favor of the jurisdiction, 
a r e  Adams, Eq. 320-1, Mott v. Pennsylvaniu Ruil Road, 30th 
Penn. Rep., 39, and Culdwell v. Justices of Burke, 4 Jon. Eq. 
323. There were other cascs, but none stronger than these. 

I t  is common learning, that one of a class may sue for him- 
self and all others of the same class: but that is with many 
restrictions, and I suppose i t  may be laid down as a rub, that 
one cannot have redress for himself and a class, unless, under 
the same circumstances, he could have redress for himself 
alonc, if he only were interested. I put the question then: 
Suppose i t  were legitimate for the Legislature to legislate so 
as to affect individuals, instead of the community; and the 
Legislature had passed an Act, directing the Treasurer to 
issue a bond, payable thirty years hence, and to collect an 
annual tax of the plaintiff alone, to pay the interest; could the 
plaintiff file a bill for a special injunction against issuing the 
bond? To answer the question, i t  is only necessary to con- 
sider the cases in which special injunctions are granted. The 
injury sought to be enjoined must be, not merely possible o r  
probable, but certain and irreparable. See Cupehart v. 
ikfhoon. Bus. Eq. 30, and a variety of cases in our own 
reports, of the same class. Suppose the plaintiff had sued for 
himself alone, and he certainly was not obliged to join the 
public with him-could he have the special injunction which 
he seeks ? 

(I.) Is the injury to him certain? That he will even be in 
existence thirty years hence, when the bonds fall due, is not 
only not certain, but is quite improbable : and that he will be 
i n  existence, or will retain his modicum of taxable property, 
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when the tax is collected, is not cevtain. But suppose that to 
b e  certain; then (2) is the injury irreparable? The issuing of 
the bonds is certainly not, and the collection of the tax is nat 
more so; because, it should fall upon him, he might enjoin 
i t  then, as well as now, or pay i t  under protest, and recover i t  
back. So we are remitted to the idea, that this suit is not 
entertained because i t  is necessary to one, the plaintiff, but to 
a class, the public. 

Adams's Equity. on the very page to which we were referred, 
lays i t  down as a rule, where one sues for a class, that " tbe 
Court in such cases will not proceed to a decree, until i t  is 
satisfied that the interest of all is fairly represented, and that 
there would be a preponderating inconvenience, in bringing 
them individually before it." How does i t  appear to  us, that 
the interests of all are fairly reprcsented ? A measure of im- 
mense public importancc, adopted by a large majority of the 
representatives of the people, and involving grave Constitu- 
tional questions, is brought before us within ten days after its 
passage, by a single citizcn, whose interest, so far as we know, 
may be covered by a dollar; and is defended only by a mere 
ministerial officer, and tllc Chatham Rail Road Company; 
without any interest a t  all, and which with unlimited libcr- 
ality, adniit every thing that the plaintiff alleges-not even 
giving us the bcncfit of an argurncnt upon tho question of 
.jurisdiction, or any other except the naked question as to the 
power of the Legislature. Ils the public interest fairly repre- 
sented, or is i t  reprcscnted a t  all ? Suppose the plaintiff had 
made such admissions, or that the decision of the Court had 
been the reverse of what i t  is-that the law is constitutioml, 
and that the bonds may issue, and the tax may be collected; 
would the public be satisfied to be concluded by such a deci- 
sion under such circumstances? What would those, who 
really havc to pay the taxes, say when they come to protest 
against it, and find that they have been concluded by a " man 
of straw." 

But the cases put by Mr. Adams, where one of a class may 
sue, are not like this. They are cases where creditors-as 
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creditors under a trust dced-or legatees, having an interest 
in a common fund, which cannot be administered except as 
among many, and too many conveniently to be made parties 
by namc-in such cases, one may sue for h i~n~e i f  and for all, 
and when the Court is satisfied that all are faidy represented, 
i t  will proceed to administer the fund. I admit that  these 
are not the only cases, but they are the illustrative ones. The 
case of Mott v. Pennsylvania Rail Road Company, szipra, was 
this: The Legislature directed the Treasurer to sell the public 
canal a t  auctiou, with a proviso that tlic Pennsylvania RaiI 
Road might take i t  a t  an advance price of $i,500,000, and, in 
that event, i t  should be exempt from taxalion. There were 
thrce bills considered togcthci. by the Court, asking for a spe- 
cial injunction. The first, and the only one that prevailed, 
was a t  the instancc of the Pululic Canal Commissioners, who 
sued, as well as Canal Commissioncrs as for tlmnsclves as tax- 
payers. They sought to elljoin the sale of the canal, because 
they had charge of i t  as public officers, and i t  was their duty 
to preserve, and to rnanage it for tlle public interest; and 
further, because the Legislature had not tLe powcr to exempt 
property from its proper burden of taxes. It was proper that 
they should interfere then, if ever, because the sale was about 
to be made, and the canal taken out of their hands, and to go 
into other hands, under terms forcvcr exempting it from taxa- 
tion. The Court refused to elljoin the sale, but enjoined so 
much of the term? as exempted it from taxation. That case 
is distinguished from this by tlic fact, that the ir~jrrry was 
immediate, certain and irrcparable, and was a t  ihe instance of 
persons who had charge of the canal, and who were about to 
be deprived of the possession and coritrol pf it. And the  
burden of the decision is upon that ground; although i t  is 
stated in the opinion of the Court, that they had tllc right t o  
interfere as tax-payers; but t h t  was not insisted upon in 
the argument, although it was said in the argument on t l ~ c  
other side, that there was no case in England or America, 
where a corporation had been erijoiried from acting under a 
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legislative enactment; which probably is more than can be 
maintained. 

Another of the three bills, was a t  the instance of a " loan 
creditor, " for himself and all other creditors of the same class, 
alleging that the canal had been built by the State, by bor- 
rowing money and pledging the canal and its products, as 
security for the dcbt: and the plaintiff alleged, that, by the 
sale, he and others of his class, would lose their security; but 
the Court refused to interfere in their behalf, as by the sale 
they might get their debt, and their injury was not irreparable. 

The third bill was a t  the instance of a stock-holder in the 
Rail Road, and sought to enjoin thc Rail Road from making 
the purchase, but the Court rcfilscd to interfere. 

I n  C a l d ~ d l ,  et. al. v. Thc  u'ustices of Zurlrc, 4 Jo. Eq. 323, 
thc plaintiffs sought to enjoin thc Justices of Burke county 
from subscribing for stock in a R a i l  Road, and laying a tax 
to pay the subscription. And the Court did not determine 
the question, as to whether that was the proper mode in which 
to seek relief, saying: "Though the Court entertains but 
little doubt upon the qucstion, yct in the view taken of othcr 
points in the case, i t  becomes unnecessary to determine, 
whether relief by injunction i11 this Court, is the proper mode 
of redress for thosc citizens of a county who allege gricv- 
ances from proccedir~gs of t!lis kind; and, therefore, nothing 
will be said on it." I admit that there was an intimation of 
the opinion of tlrc Court, but i t  was not a decision. The 
decision of the Court was against the plaintiffs upon the 
merits, a i d  therefore the quest io~~ was not important. 

I t  is to be noted that the injunction asked for, is not against 
levying taxes, but against issuing the bonds. And by no pos- 
sibility can tltnt irljure the plaintiff; indeed, i t  may greatly 
benefit him; and we have thc opinion of the Lcgislature, com- 
petent to pass upon the fact, that i t  will not only not injure 
him irreparably, hut will greatly benefit him, and all others 
who are made plaintiffs with him. I admit that the taxes are 
resultant, and when the question of their imposition comes 
nnder consideration, i t  must be determined,--and not till then. 
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I suppose the tax may be levied, notwithstanding the decision 
in  this case, unless the Legislature repeal the Act; as the 
injunction in this case, does not and cannot extend to the tax. 
As, however, the issuing of the bonds is enjoined, I suppose 
the tax will be repealed. 

I conclude, (1) that the plaintiff is not one of a class with 
a common interest which can not be determined as well for 
himself alone, as in conjunction with his class-that one who 
conceives himself entitled to a "Homestead," may as well file his 
bill, for himself and all others who claim Bornesteads, and 
invoke the decision of the Court,-or one debtor who claims 
the benefit of the stay-law may as well ask the interposition of 
thecourt, in favor of himself and all debtors of that class; 
and (2) that the plaintiif's alleged injury is not immediate, 
but remote; is not certain, but doubtful; is not irreparable, 
but remediable: and, therefhe, that he is not entitled to the 
extraordinary relief of a spccial injunction. 

There is one other reason why I think the Court ougllt not 
to entertain this suit. It has been already said, that the Act 
passed in December last. The Legislature, which passed it, 
is still in session. By the prompt repeal, in substance, of the 
August Act, upon its unconstitutionality being suggested, that 
honorable body has shown itself to be jealous of the integrity 
of the Constitution. The plaintiff is a citizen. The Legis- 
lature is his agent. If the Legislature has committed an 
error, why did not the citizen memorialize the Legislature for 
a correction of the error? Before that body he and all other 
citizens, could have had complete redress. Failing to do that, 
his appeal to the Court is untimely and mischievous. 

It is urged as a reason why the Court ought to entertain the 
suit, that if the bonds are issued under a cloud, they will be 
depreciated in the market. I grant it. But how can they 
issue under a cloud, if the rule be, that every Act is valid 
unless i t  be plainly invalid? If the doctrine obtain, that nice, 
technical rules are to be observed in passing upon the consti- 
tutionality of statutes-if they are not to be presunied to be 
valid, unless they are pkcinly invalid, then all statutes will be 
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considered doubtful, until they are demonstrated by the Court. 
But if the true doctrine be now established, that every statute 
is to be deemed valid, unless the error be so palpable that he 
that runs may read, there will be no such troubles as we are 
now encountering. 

11. I proceed now to the consideration of the second 
qucstion: 

I s  the Act constitutional ? 
How ought that qucstion to be approached ? 
I n  Hoke v. Henderson, 4 Dev. 1, speaking of the power of 

the Court to declare an Act of the Legislature unconstitu- 
tional, the learned Chief Justice RUFFIN said: 

" The exercise of the power is the gravest duty of the Judge; 
and is always, as i t  ought to be, the rcsult of the most careful, 
cautious, and anxious deliberation. Nor ought i t  to be, nor is - 

it, ever exercised, unless upon such deliberation the repug- 
nance between the legislative and constitutional enactments, 
be clear to the Court, and susceptible of being clearly undcr- 
stood by all. In every other case, there is a presumption in 
favor of the general legislati~e authority recognized in the 
Constitution. The Court distrusts its own conclusions, of an 
apparent conflict between the provisions of the statutes, and the 
Constitution; because the former has the sanction of the intel- 
ligence of the legislators equal to thc apprehension of the 
meaning of the Constitution, and of their equal and sinccre 
desire, from motives of patriotism and conscientious duty, to 
uphold that instrument in its true sense, and of the present and 
temporary inclinations a t  Icast, of a majority of the citizens, 
which must be supposed to be known to their representatives, 
and to be expressed by them. But even these sanctions are 
not sufficient to overturn the Constitution, if the repugnance 
do really exist and is plain." Note: " and is plain. " It is 
not necessary that I should cite other authoritics, but thcy are 
abundant, both in the decisions of the Courts, and in the ele- 
mentary writers. The settled rule is, that unless the Act is 
plainly unconstitutional it must stand; if there is any donbt 
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about it, i t  must stand, in due deference to the Legislature and 
the people whose views they are supposed to represent. 

Let us consider, then, not whether this Act is unconstitu- 
tional, but is it plainly so ? I s  i t  susceptible of demonstration 
to  plain minds ? I s  i t  so, beyond doubt ? It may be, said, if  
that be the rule, then no Act of the Legislature will ever b e  
unconstitutional; because it is not to be supposed that the 
Legislature will ever pass an Act, clearly and plainly against 
the Constitution. I have stated, in considering the first ques- 
tion, that a wise Legislature might through inadvertence, 
inattention, haste, mistake, or the unconscious bias of pressing 
circumstances, violate the Constitution. Sometimes they do 
so, and when i t  is called to their attention they retrace their 
steps. I t  so happened with the present Legislature. I n  
August, they passed an Act lending the credit of the State to 
the Rail Road now under consideration, without either laying 
a tax, or submitting it to a vote of the people. And when 
the error was called to their attention in December, they cor- 
rected it by the Act which we are now considering. Thence 
I derive an argurncnt in support of the Act; for, while we 
admit that a wise Legislature may pass an Act plainly uncon- 
stitutional, through inadvertence, &c, get, can i t  be that 
when their attention is directed to it,-when i t  is fully dis- 
cussed and considercd-the Legislature can do so unwise o r  
criminal an Act, as plainly to violate the Constitution? I f  
the repugnance be plain, why the learned and able arguments 
a t  the Bar? Or why the division of this Court, as nearly equal a s  
we can be divided ? Admit that i t  may be unconstitutional, yet 
can i t  be said to be plainly so, against the deliberate judgment 
of a majority of the Legislature. and a division of this Court, 
after lull argument and much consideration ? and note, that it 
is not sufficient that its  unconstitutionality should be plain to  
any individual Judge's mind, for that may be so by sonic pccu- 
liar process of reasoning, or superior astuteness or vigor of 
intcllect, but is the fact itself plain, and free from any grounds 
of doubt? It was commended by a very learned and long- 
experienced Judge, as a safe rule for a jury in a capital case, 
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if a portion of the jury were well convinced of the prisoner's 
guilt, and a portion were in doubt, those, who were well con- 
vinced, might very well adopt thc doubts of their brethren; 
not because their own minds were in doubt, but because the 
doubts of their brethren showed that the fact itself was doubt- 
ful. If i t  were not forbthis wise philosophy, which compels me, 
both in courtesy and in sincerity, to admit that the contrary 
opinion of my brethren makes the fact doubtful, I should hope 
to proceed now to show clearly and plainly, that the Act is 
not unconstitutional, but is in all respects valid. 

I t  is not supposed that the occasion for issuing the bonds 
comes within any of the exceptions named in thc 5th section 
of the 5th Article of the Constitution-that is to say, i t  is not 
a " casual deficit," nor an " insurrection," nor an " invasion," 
nor is i t  "in aid of an unfinished Rail Road," or of one " in 
which the State has a direct pecuniary interest." I t  will, 
therefore, simplify the question, to read the section, omitting 
the exceptions, as follows : 

" Until the bonds of the State shall be at  par, the General 
Assernbly s2iall have no powcr to contract any new debt or  
obligation in behalf of the State, unlcss i t  shall, in the same 
bill, levy a special tax, to pay the interest annually." 

The preceding is the first clause in the section, and I propose 
to consider (1) the power of the Legislature under that 
clause, and (2) whether the act, which we are considering, 
comes under ~ t .  

1. I t  was well known to the Convention that the State was 
considerably in debt, and that the bonds of the State were 
below par-not worth in the market, in coin, more than fifty 
cents in the dollar, and that the new bonds could not be worth 
more than the old. Under these circumstances what would 
-the Convention have been likely to do ? What ought i t  to 
have done? Authorize the issue of new bonds, to be put upon 
the market a t  fifty cents in the dollar? KO. We would 
.expect the Convention to have done precisely the rever'se- 
restrain the issue of new bonds, unless they could be disposed 
s f  a t  par; restrain the promise to pay $100 by taxing the 
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people, when they had received but $50 for it. With this 
restriction, the people might well be supposed to be indifferent 
as to how many bonds may be issued, within reasonable limits: 
for how can it materially damage the people to issue bonds 
promising to pay thirty years hence only so much as they 
receive now? They can not be injured by it, unless i t  be 
improvidently expended; and they may be greatly benefitted, 
as capital is so much needed in our exhausted and impover- 
ished condition, to renew our strength, and develope our 
resources. This is the illustration: 

I have an agent managing my affairs, and I say to  him, 
" You may need funds to carry on my business. If you do, I 
authorize you to issue bonds in my name, if you can get par 
for them: but you must not issue my bonds, binding me to pay 
a t  some future time more than you get now." With this 
restriction my agent can not injure me, except by an improvi- 
dent expenditure. We have stated what the Convention 
would have been likely to do-ought to have done. Let us 
now see what i t  did. I t  provided that no new debt shall be 
created unless the bonds are a t  par. " Until the bonds of the 
State shall be a t  par, the General Assembly shall have no 
power to contract any new debt," &c. 

So i t  seems to he clear, that the only restriction upon the 
Legislature in contracting debts is, that par value shall be  
obtained for the bonds: for, to say that a debt shall not be 
contracted if par value is not obtained, is the same as to say, 
that i t  may be contracted, if par value is obtained. Especially 
is this so, as the Legislature is omnipotent in its legislative 
sphere, except in so far as i t  is restricted by the Constitution. 
Nor is it meant that the bonds of the State shall be a t  par in 
the general stock market, for that is seldom, if ever, the case, 
and is a mattcr of indifference to the State; but the meaning 
is, that par value must bc obtained for the bonds a t  thc time 
they arc issued, in any given transaction. If this be the 
proper construction, then if par value is received for the bonds 
under consideration, they map properly issue without any 
special tax. But then i t  is said, that a special tax is laid in 
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$he same bill, and thence i t  is insisted, that i t  was contem- 
plated that the bonds would be issued below par. Grant that 
for the argument, and still the bonds may issue; for bonds 
may issue at  any price if a special tax is laid. But the Con- 
stitution does not say that bonds which are issued a t  par 
shall not be secured by a special tax. They may be so 
secured, as well as those which are issued below par, the differ- 
ence being, that in one case the special tax must be laid, and 
in the other i t  may bc. I t  being known therefore, that the 
bonds of the State were below par in the general stock 
market, how was i t  cornpetcnt for thc Legislature to order these 
bonds to issue ? 

First, because a special tau was laid in the same bill, as the 
Constitution providcs: and, 

Secondly, because no special tax was necessary to bc laid; 
for, by the expre~s terms of the act authorizing their issue, i t  
is provided that they shall not issue except a t  par, as also 
by Rev. Code, chap. 90, which forbids any State bond to issue, 
except a t  par. 

But I lay no particular stress upon the restriction in the 
Rev. Code, because tlie new Constitution authorizes bonds to 
issuc below par, provided a special tax is laid in the same 
bill. I have said that the Act provides for their issue at  par. 
The provision is, that the State shall subscribe for $2,000,000 
worth of stock in the Rail Road-creating thereby a debt, as for 
the purchasc of any other propcrty-and pay for it with $2,000,- 
000 of bonds, at  par. But i t  is said, that that is only a cover, 
to evade the Constitution! I do not think it either respectful 
or just to the Legislature thus to declare. I t  is not so charged 
in the Bill, and i t  ought not to be takcn for granted. We 
must expressly declare the contrary. I t  must not be supposed 
that the Legislature means otherwise than as it declares; or 
that i t  would evde ,  any more than i t  would directly assad, 
the Constitution. The Act says expressly that they shall be 
taken at  par. The stock for which they pay, is to be prefer- 
red stock, and is to pay a dividend of six per cent. before any 
dividend shall be paid upon other stock. How can i t  be said 
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$hat preferred stock with a pledge of six per  cent. dividend, 
is not worth par?  The Legislature has passed upon the fact, 
and the Court cannot controvert that finding. Suppose the 
Legislature had declared, that they found the fact to be, that 
the stock in the Rail Road was worth par; and that i t  would 
be an advantageous bargain on the part of the State, to give par 
value for the stock-could the fact be controverted by the 
Court ? I t  is n'ot pretended that i t  could be. Whether the stock 
is worth par or not, is not a question of law or of construc- 
tion, but of fact. And i t  would be within the province of the 
Legislature to prescribe how that fact should be ascertained, 
or  to ascertain i t  itself. Has not the Legislature plainly 
declared the fact, by directing that the stock shall be bought 
ZLS preferred stock, and that the bonds shall be taken a t  par. 
But even if they arc issued below par, still i t  makes no differ- 
~ence, because a special tax is provided for i t  the same Bill. 

I conclude, therefore, (1) that under the first clause of the 
5th section of the 5th article, the Legislature has unlimited 
power to contract new debts, provided par value is obtained 
for them, without laying any tax; and, (2) that i t  has unlim- 
ited power to contract new debts, even if its bonds are below 
par, provided i t  lay a tax in the same bill to pay the interest. 

2. But it is said, that this case does not come under the first 
clause, which we have been considering, but under the second 
dause. We must consider it, therefore, with a view to that 
jobjecti~u. 

We have been considering the case, as if the purchase of 
the stock in the Rail Road were an ordinary debt contracted 
by the Legislature,-such as one to build a State capitol; or a 
a penitentiary. But is is objected, that i t  is not a debt in 
that sense, but a gift or loan of the credit of the State to a Rail 
Road, and comes under the second clause, which is, leaving 

.out the ex'ception, as follows : 
" And the General Assembly shall have no power to give or  

lend the credit of the State, in aid of any person, association 
ar corporation, * * * * unless the subject be submitted 
t o  a vote of the people, " &c. 
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I t  is said, that the Act which we are considering, gives o r  
lends the credit of the State to the Chatham Rail Road Co. If 
that be so, I admit that i t  is void. It would seem that it 
ought to be easy to ascertain whcther the fact is so. The  
Act must speak for itself. If it says so, then i t  is clearly void; 
but when i t  does not say so, then i t  is valid; because i t  cannot. 
be made to say so by implication, or inference, for, unless i t  is 
$ainZy void, then it is presun~ed to be valid-every inference 
and implication must be in favor of its validity, according to 
all authorities. The Act reads as follows: 

"Whereas doubts have been raised as to the validity of 
bonds of the State, issued to and for ccrtain Rail Eoad Com- 
panies, under Acts whose titles are hereinafter recited; and 
whereas i t  is the purpose of the General Assemby to place the 
validity of such bonds beyond question; now therefore, " &c. 

The first section of the Act recites the title of Acts,-to 
amend the charter of the Williamston and Tarboro Bail Road 
Company, and of the Western North Carolina Rail Road 
Company, and ratifies and makes good the State bonds 
which had been issued to those roads. 

The second section provides, that, upon the surrender of 
those bonds, new bonds may be issued in their place, under this 
Act. 

The third section lays a special tax to pay the interest. 
Then follows the fourth section, which is the part of the 

Act which we are considering, and which seems to have been 
put in as an amendment; as i t  has no connection with the 
preamble, or with the other sections, and is as  follows: 

" Sec. 4. The public Treasurer is hereby ordered, when- 
ever the President of the Chatham Rail Boad Company shall 
certify, that the grading of the Road between Cheraw in 
South Carolina and the Gulf, or some other poiqt on the 
Chatham Rail Road between Raleigh and the Gulf, has been 
let to contract, to subscribe to the capital stock of said Com- 
pany $2,000,000 in behalf of the State, which subscription 
shall be paid by delivery to the President of said Company, of  
coupon bonds of the State a t  par, of the denomination of one 
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thousand dollars, dated October lst, 1868, and payable thirty 
years thereafter, bearing six per cent. interest, payable semi- 
annually, &c.; provided, that said bonds shall only be issued 
on the surrender of a like amount of bonds of the State here- 
tofore iaued under an Act to amend the charter of the 
Chatham Rail Road Company, ratified the 15th ofAugust, 1868. 
On which surrender, the same amount of bonds delivered by 
said company to the State, under the said Act, shall be can- 
celled. Said subscription shall be preferred stock, and pay a 
dividend of six per cent, before any dividend shall be declared 
a n  the other stock, &c." 

The 5th section lays a special tax. 
I t  will be seen that there is not one single word in the act, 

which by implication or inference even, can be construed into 
giving or lending the credit ot the State to the Chatham Rail 
Road Co. I t  is a plain transaction of taking stock in the Road, 
and paying for i t  in the bonds of the State at  par. The stock 
was to be taken just as an individual takes stock. And is 
i t  ever said when an individual takes stock in a Rail Road 
that he gives or lends his credit to the Road ? When a man 
goes into a store and buys goods and pays for them, either 
with cash or with his bond, does he give or lend his credit to 
the merchant ? But the character of the transaction and the 
purpose of the Legislature are not left in doubt, by reason of 
what had been done before. On the 15th of August,afewmonths 
before the passage of the act under consideration, the Legis- 
lature did, inadvertently, pass an act lending the credit of the 
State to the Chatham Rail Road Co., in express terms, without 
laying a tax, or submitting i t  to the people, and when, in 
December, the error was called to their attention, they sub- 
stantially repealed that act. And for what purpose ? To com- 
mit the same error over again ? To lend the credit of the State 
again, when that was the error they were trying to cure? 
That were folly indeed! No. They called in the bonds issued 
under the August act, as a loan of the credit of the State, 
which they could not do; and bought stock in the Road, which 
they could do. And this was done avowedly to avoid the 

12 
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constitutional obligation, and to prcserve that instrumcut ira 
its integrity. But now i t  is said, tliat they did the thing over 
again in Dcccnlber, whicli they llnd done in August and were 
trying to undo. And, although i t  is apparent tliat they are 
endeavoring to correct the error of the loan, and the act  
expressly calls i t  a purchase gf stoc7c7 and although every irnpli- 
cation, inference and presumption is to be allowed in favor of 
the vaIidity of the act; yet, cvery implication, inference, pre- 
sumption, and even express contradiction of the plain words of 
the act is allowed-to render i t  void. 

The act of August was professedly a loan of the credit of 
the State. If thc Deccmbcr act is also a loan of the credit of 
the Statc, in what docs the last act diffcr from tlie first? And 
yet, the whole purpose of the last act was to change the trans- 
action-thc loan of August, into a yurc/mse of stock. The 
difference in the August and Decen~ber transactions furtlier 
appears in this: when, under the August act, the Legislature 
loaned the credit of the State to the Company, i t  took no care 
as to the disposition of its bonds, because i t  was a matter of 
indiffercnee to the State, a t  what price the Rail Road might 
sell its bonds, except as it affected tlie ability of the Company, 
as its debtor. Rut in December, whcn its bonds were to be 
issued for its own use, in the purcllase of stock, i t  was pro- 
vided, that they should be taken a t  par value, and for prefer- 
red stock. So far, therefore, from the State's lending its 
credit to the Company, i t  was driving what may be called a 
hard bargain against it; for the Statc certainly went in 
as a stock-holder upon better terms than the other stock- 
holders. 

But then i t  is said, that although the Legislature directs 
that thc bonds shall bc paid out for stock a t  par, yet thc stock 
is not worth par. Bow does that appear? How can i t  appear 
to us ? Did not every other stock-holder pay par, in cash, for 
his stock ? And is not the State's preferred stock, bcttcr than 
other stock ? I s  the Court, or is the Legislaturc, the judge of 
the value of the stock ? If the Legislature contract to build 
a State capitol a t  $1,000,000, can we enjoin the payment, upon 
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the allegntion that the house is not worth half the money? 
But I.havc already shown, that, whcthcr the bonds were put 
out a t  par or not, or whether the stock was worth much or 
little, makes no difference; bccausc a special tax was laid in  
the same bill; and the sole question is, whetllcr this was a pnr- 
chase of stock, as the act declares it to be, or was a q f t  or  
loan of the credit of the State, as it was in the dnglxst act. 

There was much discussion at the bar, as to the meaning of 
the terms, y-ive or h c l  the credit of the Statc, &c. On one 
side i t  was contended that a gratuity was indicated; on the 
other, that the meaning was the same as, bestow or allow the 
credit of the State, either with, or without consideration. It 
seems to me that the plain meaning is, that while the State 
will use its own credit, or good standing, for its own benefit, 
as in the first clause, yet i t  will not allow any body else lo use 
its credit, without asking leave of tile people. And is there 
not great propriety in this? Let me extend my fornier illus- 
tration: I authorize my agcnt to issue my bonds a t  par, t o  
get moncy for my own use; and then I can not be injured, 
because I get as much as I will ever have to pay. And so, in 
cases of emergency, I authorize him to issue my bonds a t  any 
price. But then he cnquircs, " Suppose I am called upon for 
charities, bcnevolenccs, liberalities, g@s, loans-how then?."' 
I answer, L L  1 choose to rcscrve such things for my own dis- 
cretion-consult mc." 

So with the Statc. The Legislature, its agent, is authorized 
to contract debts for ordinary and extraordinary purposes, 
either with or without a tax, according to circumstances; but 
when gift or loans of the crcdit of the State are asked for, 
the Legislature, thc agcnt, must consult the principal, the 
people. 

I do not enter into the consideration of any questions of 
expediency, or policy. Whether i t  be better to go in debt for 
means to develope the resources of the State and to press on 
to prosperity, as some say, or to avoid public outlays and 
depend upon individual enterprise, as others say, are questions 
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of great moment to t,he legislator and to the citizen, but they 
are not for the consideration of the Judge. I am of the 
opinion that the Act is valid. 

SETTLE, J. I also am of the opinion that the Act in question 
is valid. 

PER CIJRIAM. Judgment reversed. 

J. K. BLANKINSIIIP u. W. 13. McMAI-ION, an6 others. 

T h e  provision in the Act (Rev. Code, ch. 7, 16,) requiring an absconding 
by the defendant to be within three mmths in order to warrant an attach- 
ment, is not a Statute of Limitations, and therefore is not within the 
various Acts recently passed affectir~g that Statute. 

MOTION to dismiss an attachment, made before Shipp, J., a t  
Spring Term 1868, of tlie Superior Court of YANCEY. 

His Honor having dcclined to allow the motion, the defend- 
ants appealed. 

No statemcnt of facts, except as appears in the opinion, is 
necessary. 

No counsel for the appellants. 

Merrimon, c0ntr.a. 

RODMAN J. The attachmcnt in this case was sued out under 
Q 16 of ch. 7, Rev. Code, which says: " I f  any one shall do 
an  injury to the proper person, or property of anoBer, and 
shall within three months thereafter abscond beyond the limits 
of the State, &c., his estate may bc attached to answer the 
damages, &c., provided the attachment be issued within three 
months after the injury to the same." The attachrncnt omits 
to  state that the defcndant either absconded or concealed him- 
self within the three months. It also appears affirmatively 
that the process was sued out more than three months after 
&he injury; but the concluding proviso of the section is 
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undoubtedly a statute of limitations, and the time therein 
given is enlarged by the various Acts of Assembly suspending 
limitations. The omission of the statement referred to, would 
make the attachment irregular, unless the clause respecting 
the absconding of the defendant, in the first part of the see  
tion, can be construed as a statute of limitations also. Webb 
v. Bowler, 5 Jones, 362. The several acts of Assembly suspend- 
ing the statutes of limitations will be found referred 
to in the case of Hinton v. Hinton, Phil. 410. They are 
very full and complete for the purposes intended, and we are 
disposed to give them a liberal construction. Their purpose was 
not to give new rights to any one, but only to prevent the loss 
of rights by nonaction, during the time of our troubles. 
Neely v. Craige, Phil. 187. In its nature, a statute of lim- 
itations supposes the existence of a right, and prescribes a 
certain time within which i t  shall be clai~ned by the party 
asserting it; and if the right be one which must be asserted 
by action, i t  limits the time within which the plaintiff must 
sue. If all statutes of limitation were repealed, the effect 
could only be to give the plaintiff a longer time for him t'o do 
something, which, before, he was required to do in a certain 
time. The absconding of the party charged with the injury 
spoken of in the first part of § 16, ch. 7, Rev. Code, is not an 
act to be done by the plaintiff, or the party claiming the right, 
but by the defendant, or the party against whom the right is 
claimed. Hence a prescription of the time within which i t  is 
to  be done, cannot be a statute of limitations; the existence 
of the fact is a condition precedent to the acquisition, by the 
plaintiff, of a right to the particular remedy given only in case 
of its existcnce. Aa the defendant did not abscond within 
three months after the injury charged, the plaintiff cannot be 
said to h a w  lost his rights to this particular remedy, by lapse 
of time; for he never had the right, and no diligence on his 
part could have acquired it. The case of the plaintiff is not 
within the principles of the Acts of Assembly referred to. 
H e  has lost no right or remedy by the existcnce of the war. 
If he had been injured, as he complains he was, and peace had 
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existed, and he been free to pursue every rcinedy given by law, 
he could not have pursued this one, unless the dcfcudant had 
absconded within three months aftcr t l ~ e  illjury. 

If the defendant had absconded after three months had 
elapsed from the injury, thc plaintiff could not have had this 
remedy: all thc remedies that he could then have had, are still 
open to him. There was error in the refusal to dismiss the 
attachment for irregularity; the d e h d a n t  will recover his 
costs in tliis Court. 

Let tliis opinion be ccrtificd, kc. 

PER CURIAM. Attaclinient disuiisscd. 

FRANKLIN A. WILEY, Ex't, &c., a. JOHN IT. WILEY and others. 

1. A till by an executor, praying for leave to sell land in ordcr to pay debts, 
will not be entertained unless it alleges distinctly that the persor~nlty has 
been exhausted. 

2. Where an executor made sales of personal property in November 1861, 
and April 1862, on six months' credit. for Confederate currency, and 
received the proceeds when due, Eeld that  prima fneb he was guilty of 
laches in not disposing thereof in paying debts. or (failing in that)  in not 
investing i t  some other way-but keeping i t  to become worthless in his 
hands. 

ISee Ti ley v. Wlcy ,  Phil. 131.1 

BILL to convert rcal estate into asscts to pay debts, filcd 
to Fall Term 1867 of the Court of Equity for CASWELT~, and 
a t  Spring Term 1868, set down for arguruent upon demurrer, 
and transferred to tliis Court. 

The bill alleged that one Alexander Wiley died in Caswell 
county in 1861, leaving a will by which he disposcd of a large 
amount of real and personal estate, and appointed the plaintiff, 
Branltlin A. Wiley executor, giving him power to sell, ibr the 
purpose of paying debts, snch parts of the realty or personalty 
as  he might choose; that the said Franklin qualified as cxec- 
ntor, and made sale, in November 1861, of personal property 
to thc amount of $1,019.46; and again, in April 1862, of other 
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personal propcrty to the amount of $905.88; both amounts 
being payable in Confederate moncy; that the whole was paid 
in such money excepting about $197.25, which is yct unpaid; 
that with the moncy, he paid off debts amounting to $863.92, 
leaving still remaining in his hands in Confederate money, 
$935.77; that Confederate currency was, a t  the time when he 
received payment of the sale-notes, the only currency in the 
country, and he espccted upon receiving i t  to be able to pay 
i t  away for debts due by his testator; that one of thecreditors 
of the cstatc, holding a claim, now of about $675, refused to 
receive such currency and i t  remains unpaid, although the 
said Franklin has frequcnlly tendered the currency to him; 
that the testator bequeathed considcrable pcrsonal propcrty 
to his widow, which was not included in the sales made as 
above; that there is now no personal property applicable to 
the paynxnt of debts, and that by accidents beyond the con- 
trol of the peti tioncr, hc has bceu prcventcd from paying thcm 
as lle had designed; that a ccrtain tract of the testator's land 
(describing it)  may conveniently be sold, kc. The prayer was 
for leave to sell said tract, and for further relief. 

The devisces were made parties, and put in a general 
demurrer. 

No counsel for the plaintiffs. 

PiliZlip~ & Battle, conha. 

READE, J. The scope of the bill is to have a decree to 
enable thc plaintiff, as executor, to sell the rcal estate to pay 
debts, the personal estate being, as is suggested, exhausted. 

There arc several reasons why the plaintiff should not have 
the relief which he seeks. 

1. I t  is not allcgcd 'in the bill that the pcrsonal estate is 
exhausted. The allegation is, that he made " two salcs of 
perishable property; such as was not embraced in the bequests 
to the widow." There was considcrable personal property 
bequeathed to the widow, which was su@ject to sale to pay 
debts, and the executor admits that he has never sold it. So 
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far as i t  appears to the Court, therefore, there is enough per- 
sonal property to pay the debts, and no reason is given why 
the land should be substituted for the persona1 property, 
Indeed the bill is not framed upon that idea, but upon the idea 
that the personal property is exhausted, or, that i t  need not be 
exhausted to enable the plaintiff to sell the land. 

2. The will was proved and the plaintiff qualified as exec- 
utor, in October 1861. I t  was his duty to convert the personal 
property into assets to pay debts as soon, as he could. He 
had a sale in November 1861, on six months' credit, the amount 
of which was $1,019, and another sale in April 1862, the 
amount of which was $905. The amount of both sales was 
$1,924. With the proceeds of sales he paid off debts to the 
amount of $863, leaving in his hands $1,061. There was but 
one debt outstanding against the estate, and the amount of 
that was about $500. Now why did he not pay off a debt of 
$500, when he had assets to the amount of $1,061? The 
reason which he assigns is, that the sale notes were paid in  
Confederate money, and that the creditor would not take it. 
He does not say when he tendered it, and we suppose he must 
have been dilatory, because in May 1862, Confederate money 
was but little more below par than United States Treasury 
notes are now, and i t  is not to be supposed that a creditor 
would have refused i t  a t  that time. He gives no reason why 
the whole property was not sold a t  once; if there was no good 
reason, then he is to be held responsible, as if he had sold all 
at once. But even when the notes of the second sale fell 
due, in October 1862, Confederate money was not so far depre- 
ciated as not to be usually received in payment of debts. And 
in May 1862, $1,061 of Confederate money would have sold in 
the market for more than enough gold to pay the debt, and 
even in October 1862, i t  would have sold for nearly, if not 
quite enough. And yet the executor laid the money away, 
and, as he says, has i t  now on hand worthless. This was gross 
negligence, and the executor is chargeable with the value of 
the Confederate money, at  the time when he received it. And 
that, if not of itself enough to pay off the only outstanding 
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debt, would have been more than sufficient, we are to conclude, 
if added to the value of personal property left to the widow 
and unsold. An executor will not be allowed to sell land tcp 

pay debts, when i t  appears that he has, or by reasonable dili- 
gence might have had, sufficient assets out of the persona?. 
property. The demurrer is allowed. Bill dismissed with 
costs. 

PER CURIAM. /Decree accordingly. 

* R. P. DICK and J. W. DICK, Adm'rs, &c., a. JOHN C. McLAURIK 

and R. D. DICKSON. 

The judgment to be entered by default against a part of numerous defen- 
dants, others, of whom plead, or are not taken, is, according to the course 
of the Court, only interlocutory; therefore, 

Where a writ (in assumpsit upon a note) against; sevela, was returned ta 
Spring Term 1867, executed upon $ve ; and at  the return term, three of 
those taken entered pleas; a judgment final by default was taken against 
the other two ; and at  the same time, an alias writ was ordered against 
those not taken ; 

Held, upon application by the parties against whom judgment had been 
taken, made at  Spring Term 1868, that such judgment was irregzclar, and 
should have been set aside so far as it was jnal; and allowed to stand as  
an iraterlocutory judgment. 

(Keatola v. Bank8 10 Ire. 381; Skinner v. Moore 2 D & B. 138; Goverlaor v. 
Tdch 3 Ire. 249 ; Price v. Scalea 2 Mur. 199 ; Teed v. Riehardsofa, 2 D. & B., 
535, cited and approved.) 

MOTION to set aside an irregular judgment, made before 
Barnes, J. a t  Spring Term 1868, of the Superior Court of 
CUMBERLAND. 

The plaintiffs had sued out a writ against seven persons, 
including McLaurin and Dickson, returnable to Spring Term 
1867. I t  was returned executed again~t~five, of whom McLau- 
sin and Dickson are two. At the return term, three of those 
taken entered pleas; and a t  the same time a final judgment 

+ Judge Dick did not sit in this case. 
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by default was entered against McLaurin and Dickson, and 
further proccss ordered against those not taken. 

At Spring Term 1868 a no!. pros. was entered as to the two 
not taken, and upon motion, made after due not,ice, the judg- 
ment at  Spring Term 1867 was set aside, as irregular. 

The plaintijk thereupon appealed. 

Hinsclde, for the appellants. 

B. F u l l e ~ ,  conlra. 

1. The judgment was an oflice judgment, and so, under the 
control of the Court. kCenfon v. Bunks 10 Ire. 381, Williams 
v. Beasley 13 Ire. 112, Cannon v. Brcmcnn 3 Dev. 363. 

2. No appeal lies Srom an exercise of discretion, #kde  v. 
La?tzon 3 Hawks, 175; or from a finding of facts by the Court 
below, &ate v. Baij'o~d 2 Dev. 214. Scc P/d@se v. iJiqdon 
Bus. 302; Bavis v. Sl~aver, Phil. 18. 

l tonnfn~ ,  J. There can be no doubt of the power of a Court 
to set asicte an irregular judgment at any time afkr  i t  is ren- 
dcred. Kealon v. Uadx, 10 Ire. 381. I t  is equally clear 
that the e2;ercii.e of such a power is tllc suQject of appeal. 
The irregularity of a judgment is matter of law, and to have 
an irregular judgmwlt set uside, is thc right of every party 
injured by it; i t  is not a matter of judicial discretion. 

Was the judgnicnt in question irregular ? An irrcgular 
judgrucrrt is one entered against the course :md practice of the 
Court, S k i t m r  v. Jloore, 2 D. &. R. 138. The plaintiff" writ 
was returned to Spring Term 1867, exccutcd on five of the 
seven defendants. At  that term two of the defendants pleaded; 
judgment by default final was entered against John @. 'h lc~au-  
rill and R. D. I~iclison, who procured the order appealcd 
from; and alias process was ordcred to issue against two of 
tlrc other defendants, upon wllol~l the first proccss had not 
been executed. 

We think i t  was irregular. Tire plainti8 was not entitled 
to take a judgment by defmlt final, aqainst two of the defen- 
dants, when two others pleaded, and he kept his process run- 
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ning against two others. In England, a plaintiff is not even 
entitled to scrvc one of several defe~ldants who appeals, with a 
declaration, until he has run his process to outlawry against 
the others; and if he do so, and the writ be bailable, the other 
may immediately sign j ~ ~ d g m c n t  of non. pros. Goocmor v. 
Welch, 3 Irc. 249; Price v. SCCL~PS, 2 llurphy 19'3. If the 

plaintiff could not scme a decl:xation, of course he could not 
take a j~zdgrnent by default, which implies a declaration pre- 
viously served. But the plaintiff might Irave eutcrcd a noUe 
pmscqui against those who llad not hccn served will1 process, 
and then have talien jnclgment agaiust tlie ot!iers. In  Arch- 
bold's Forms, 338, is given the Cmn of an entry, where one 
defendant lets judgment go by default, a i d  the other p h d s  to 
iswc. After reciting, that tllc defendan!, says not!iing, kc., 
rnhci-chy hc is undefended, kc., and the p1siiltif-f ongilt to 
recover his d:rlnages, kc., i t  proceeds: "But  b e c a ~ m  i t  is 
mknown to the Court milat damage the oaId plaiutiE lmth 
su~taincd, theresore let  tile giving or" jntlginent against the 
said J. F. (tlic defendant who had not defended) be steyed 
until the trial of the isbrre joined between thc plain tiif w d  R. 
S. (the oilier defendant"); arid t!ic jury is snulinoned as well to 
try the issue .joiaeil, as to inquirc of the damages oil the 
deSaul t. 

I n  TVec:? v. Bic.!~al-dsson, 2 D. & B. 535, i t  is said: " I n  an  
action against two, there c a l ~ ~ l o t  he a judg~ncilt against both 
for a p:wt of the dcinand, arid againil one of tliem £01- the resi- 
due, thus req(iil'i:ig dilkrent writs of c x ~ ~ u t i o i l  upon the same 
jad!pent .  7 7  The sarnc neces.;ily for diikrent writs of esc- 
cution would exist, if a plaintiff could pursue the cowse 
taken in this casc. 'b'llese autiloritie.; cstnblish that the 
judgment taken by d c f d t ,  wtli irregular, and tlie Jndgc bclom 
committed no error in scttiug i t  aside as a h a l  judgment. . H e  
should l ave  permitted i t  to stand as nu int~rlocntory judg- 
ment, tlic clalu:lges to be inquired of t l ~ c a f t e r .  W c  have 
csamincd thc cascs to which \ r c  n-ere referred l)y the plaintiff's 
eonnsel, and do not think they are in point. 

PER CURIAM. Jndgrnent accordingly. 
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STATE ez. re[. JOSEPH LUBE v. JOHN Z. FALLS and others. 

Whereone who had been arrested under a c q i a a  ad respondendurn, escaped from 
the sheriff, and the latter by his return negatived any idea that he 
intended to become special bail for the party escaped, held, that the 
sheriff and his sureties were liable upon his official bond for auch escape, 
and that the measure of damages, was, not the debt and interest, but 
such actual damages as the plaintiff had sustained. 

DEBT upon a sheriff's bond, tried before LITTLE, J., at  Spring 
Term 1868 of the Superior Court of GASTON. 

The breach assigned was the escape of one Hunt, who had 
been arrested by the sheriff under a capsas ad respondend?~m in 
an action of debt. The arrest was made upon the 18th of 
October 1866, and the return was " The defendant arrested, 
signed the appcarance bond, rcfused to give surety, and made 
his escape by jumping on his horse, and running, there being 
no one present to assist." 

Evidence was given that when arrestcd, Hunt was in pos- 
session of personal property of considerable value, although 
not enough to cover the debt. 

Upon these facts the plaintiff submitted that he was entitled' 
t o  recover, and that the proper measure of damages was the 
amount of his dcbt and interest. 

The defendants, on the contrary, submitted that the plaintiff 
was not entitled to recover at all; or that the sheriff was liable 
only as special bail; or that the measure of damages was only the 
value of the property in the possession of the defendant when 
arrested. They also relied upon the effect of the Act abolish- 
ing imprisonment for debt. 

His Honor instructed the jury that the measure of damages 
was the amount of the debt and intcrcst; and, by consent, there 
was a verdict for the plaintiff, subjcct to thc opinion of the 
Couit upon the question reserved as to the right of the plain- 
tiff to recover at  all. 

Afterwards the verdict was set aside, and a judgment of 
non-suit entercd. Thereupon both parties appcaled. 
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Bragg, for the plaintiff. 

The escape here was negligent. Seawell on Sheriffs, 440, 
A d a m  v. Turrentine, 8 Ired, 150 (at p. 161.) 

Cme lies for escape on mesne process, a t  common law, 
and the plaintiff recovers actual damages. Seawell, 448-9. 
His return of cepi corpus is enough to charge him. A return 
of escape does not render the shcriff special bail, Tuton v. 
Sh&f of Wake, 1 Hay. 485, Hart  v. Lanier, 3 Hawks, 244. 

The Sheriff is liable here upon his bond, and the measure 
of damages is the actual damage, as in case a t  common law, 
Willey v. Eurc, 8. Jon. 320. 

nferrimon, contra. 

DICK J. A t  common law, a sheriff who had a person in 
actual custody under legal authority, and suffered him to go 
a t  large, was guilty of an escape; and in civil cascs, the only 
remedy for the injured was an action on the case. Various 
statutes have iacreased tlie remedies of the party injured, and 
changed, in some respects, the liability of the sheriff. 

The action on the case, and the action of debt given by the 
statutes of 13 Edw. 1, and 1 Rich. 2 (Rev. Code, ch. 105. 
$ 20,) for either a voluntary or negligent escape on final pro- 
cess, lay against the sheriff alone, and did not reach the sure- 
ties on his official bond. In  such cases the action of debt is 
usually resorted to, as i t  enables tlie party injured to recover 
the wl~ole of his debt, and damages for delainiiig the same. 
This action will not lie for an escapc on mcsm process. In  
such cases there are two remedies: the action on the case a t  
common law, and an action of debt against the sheriff and his 
sureties, on his offcia1 bond, assigning breaches under the 
statute 8 and 9 Will. 3 (Rev. Code, ch. 31, $ 58). In  these 
actions the plaintiff can only recover such damages as a jury, 
under all the evidence, may see proper to assess. If the sheriff 
arrests a person on msne process, and before commitment to 
prison, allows him to go a t  large, this is not an escape, but the 
.sheriff is liable as special bail. If the person after such arrest 
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get a t  large, by the ncgligencc of the sherif?, and against nis 
will, he may by his return elect to become special bail, but, if 
the return shows that he docs not choosc to become special 
bail, he must b0 proceeded against for an cscape, by one of 
the actions last above designated. These positions are sus- 
tained by the cases rcferred to in Battle's Digest 1085, and in 
the bricfs of the counsel. 

I n  tlle case before us, the plaintiff, Lusk, had caused a cupiaa 
ad ~esponcbndim to be issued against Hunt, to recover a largo 
debt. The writ was placed in thc hands of a dcputy of the 
defendant, Falls, sheriff of Cleaveland County. 

The deputy under the process arrested Ilunt, ~ v h o  failed to 
give a bail-bond, and escaped from the dcputy. The facts sct 
forth in the rcturn of said writ, negative the idea that the 
sllcriff intended to be bound as special bail. Tllis action was 
brought against Falls and his sureties, on his official bond, and 
this negligent escape of Himt is assigncd as a brcach of the 
condition of said bond. Upon the trial in the Court below, 
his Honor instructcd the jury, that the plaintiff was entitled 
t o  recover the whole amount of his debt and interest, and not 
tllc actual damages sustained, and there was a verdict in accor- 
dance with such instructions. Upon a question of law 
reserved, his Honor held that the action could not be main- 
tained, and the plaintiff was non-suited. 

EIis Honor was in error upon both questions. W e  are of 
the opinion t l ~ a t  the plaintiff can maintain his action, but he is 
only entitled to recover the actual damages sustained. W e  
declillc to express our opinion upon the qucstion raised upon 
the trial, and argued in this Court, as to the effect of the act 
of the Gencral Assembly, abolishing imprisonment for debt; 
as i t  is not properly before us for adjudication. 

As both parties appealed, and tllcre is error against both, 
each party must pay costs in this Court. The judgment is 
reversed, and a ve~zire de novo awarded. 

PER CURIAM. Veniw de novo. 
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GEORGE B. BARER vs. GENJAMTN ROBINSON, HENRY L. 

MYROVEH and THOS. S. LUTFERLOH. 

Endorsements by third persons of a note payable by A to B,-if made at 
the time of its execution, bind them, according to the intention of t h e  
parties, either as joint principals or as sureties. 

ASSUMPSIT, tried bcfore Buzton, J., at  Fall  Term 1868 of 
the Superior Court of CUMBERLAND. 

The suit was brought upon four promissory notes made by 
Robinson, and payable to Baker. At the time that they were 
delivered to Baker they had upon Qicm the endorsement of 
Myrover and Luttcrloh, and i t  was in evidence that they 
intended thereby to become suretie8 to 12obinson. 

No demand was madc upon Robinson before bringing this 
suit. 

For  Myrover and Lutterloh i t  was insisted, below, that they 
were mere guarantors, and thcreforc, that a previous demand 
upon Robinson, with notice to them of his failure to pay, was 
necessary. 

His Honor was of opinion that the peculiar character of the. 
guaranty in question, rendered such previous demand unneces- 
sary. 

Vcrdict, for the plaintiff; Rule for a new trial; Rule dis- 
charged; Judgment, and appeal. 

B. Fdler, for the appellants, cited: Nichols v. Pool, 2 Ire. 
23; Jolmson v. 3fooker, Ib. 29; Y a w q  v. Littlejohn, 2 Hawlrs, 
525; Jolmon v. NcGinn, 4 Dev., 277; Story, Prom. Notes 142; 
Topping v. Blount, 11 Ire. 62; E%cwow v. Respass, Ib .  170. 

R. Z. Battle, cont~a. The present, as regards Myrover and 
Lutterloh is a coutract of snrctyship; 1 Par. Con. 206, and n.; 
Ray v. Ximpson, 22 How. U. S. 341. If Myrover and Lutter- 
loh be guarantors, they must show tlremsclvcs damaged by the 
alleged laches of plaintiff, or he may still recover. Farrow 
v. Respass, 11 Ire. 170. 
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BAKER V .  ROBINSON et .  at. 

SETTLE, J. The subject of this suit is four notes of hand, 
each in the following words and figures, to wit: 

Ninety days after date I promise to pay George B. Baker 
or bearer, three hundred and sixty dollars and fifty cents, for 
value received, with interest from date a t  8 per cent. 

(Signed) BENJ. ROBINSON." 

On the back of each, were endorsed in blank, the names of 
Henry L. Myrover and Thomas S. Lutterloh. 

In  interpreting contracts, we should endeavor to carry out 
the intention of the parties. I t  appears that the defendants, 
Myrover and Lutterloh, put their names upon the back of these 
notes a t  the time they were made, and before they were 
delivered to the plaintiR, and that their purpose was to give 
the weight of their names as sureties for thc maker, and for 
his accomn~odation. " If any one, not'the payee of a negotiable 
note, or in the case of a note not negotiable if any party, 
writes his name on the back of the note at  the time i t  is made, 
his signature binds hirn in the same way as if i t  was on the 
face of thc note and below that of the maker. " 1 Par. on 
Con. 206. 

In Ray, et all v. Simpson, 22 How. 341, a case directly in 
point, i t  was held, that the parties placed their names on the 
back of the note a t  its inception, " not as a collateral under- 
laking, but as joint promisors with the maker, and were as 
much affected by the consideration paid by the plaintiff, and 
a s  clearly liable in the character of original promisors, as they 
would have been if they had signed their names under the 
names of the other defendants upon the inside of the instru- 
ment." 

These general principles establish the character and liability 
of Myrover and Lutterloh, the only defendants before this 
Court. 

Our conclusion is that they are sureties, liable to the plain- 
tiff in the same manner as if their names had been signed upon 
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the face instead of the back of these notes. This being so, of 
course no demand upon Robins ~n was necessary before suing 
Myrover and Lutterloh, and his Honor very properly declined 
to charge the jury that there was evidence of laches on the 
part of the plaintiff. 

I t  is unnecessary to express any opinion as to what would 
have been their liability as guarantors, or as endorsers in the 
commercial sense, as we have sccn that they are sureties. 

The judgment below must be affirmed. 

PER CURIAM. No error. 

EDMUND JACOBS us. HENRY K., and THOMAS P. BURGWYN. 

I n  a case in which at  Fall Term 1863, an entry of "Judgment l' was 
made, which was brought forward to Fall Term 1864; and, no Courts 
being held in the county during 1865, on the 8th of March, 1866, (out of 
term time) the notes declared on were handed to the Clerk, who there- 
upon extended his memorandum above into a formal judgment as of Fall- 
Term 1864 : iTeeld, 

1. That such judgment was not irregular. 
2. That the execution which issued thereupon on the 8th of March, 1866, 

was irregular, as being issued upon a dormant judgmmt, and therefore 
might be set aside, on motion by the defendants. (Davis v. Shaver, Phil. 
18; Shelton v. Fcls, Ib. 178; Simpson v. Sutton, Ib. 112; Murphrey v. Wood, 
2 Jon. 62, cited and approved.) 

MOTION to set aside a judgment and the execution thereupon, 
allowed by Buxton, J., at  Spring Term 1868, of the Superior 
Court of NORTHAMPTON. 

The facts were that the docket of the Court a t  Fall Term 
1863, showed an entry upon the Trial Docket of the word 
" Judgment." A t  Pall Term 1864, there was an entry o f  
"Judgment $1,469.40, P. M. $495.43 int., with interest from 
31st October, 1864, until paid." The Clerk proved that h e  
brought forward the case from Fall Term 1863, because h e  
did not know what else to do, and that the entry purporting 
to have been made at  Fall Term 1864, was not made then. 

13  
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but on the 8th of March 1866, out of term time. An execu- 
tion was thereupon issued which was levied upon real and 
personal property upon the 8th of May 1866; thereupon writsof 
v e d i .  were issued on the 6th of June 1867,and again thereafter, 
returnable to Spring Term 1868. The sheriff testified that 
he had that writ in his hands at  the time of his selling the 
property levicd upon; but that he sold under $. fa's. on new 
debts, also in his hands at  the same time, and did not scll under 
the vendi. because of the orders of the military. 

His Honor being of opinion that the entry of " Judgment" 
at Fall Term, 1863, did not warrant its extension into a judg- 
ment after the lapse of anothcr term, set aside both the judg- 
ment and execution, as being irrcgular, and the plaintiff 
appealed. 

Smith & Yeates, for the appellant. 

Peehbs & Peebbs and Rogers d Butchelor, contra. 

RODMAN, J. This case came up by appeal from the decision 
of the Judge on a motion to set aside a judgment and execu- 
tion as irregular. At  Fall Term 1863, of the Superior Court 
of Law for Northampton county, the action stood for trial, 
and an en try was made, "Judgment." The case and this entry 
were brought forward to Fall Term 1864. No Courts were 
held in that county during 1865. On the 8th March 1866, 
the plaintiff iiled the notes declared on, with the clerk, who 
thereupon extended his memorandum of " Judgment" into a 
formal judgment,, as of Fall Term 1864. We think this was 
not irregular. The entry of the clerk was a memorandum, 
which might, as between the plaintiff and the defendant, be 
put in the shape of a formal judgment at  any time. Davis v. 
Shaver, Phil. 18. The original entry was with the sanctiou 
~f the Court, and having been brought forward to Fall Term 
1864, must be assumed to have had the sanction of the Court 
a t  that term. But when the execution issued on the 8th March 
1866, it issued on a dormant judgment, and was therefore 

isregular: Rev. Code, ch. 31, sec. 109, Bhmhenay v. Burt, 



JANUARY TERM, 1869. 195 

- 

4. A. & E. N. S., 707, (45 E. C. L. R.) Simpson v. Sutton, 
Phil. 112. A defendant may set aside an execution irregu- 
larly issucd. Shlton v. Feb, Phil. 178. 

Or if the defendant has become a bankrupt, his assignee 
may. Jehber v. Hutcliins, 8 M. & W., 319. 

This however is subject to the qualification, that the Court 
will not permit i t  to be set aside, to the prejudice of third per- 
sons, who have acquired rights under it. Murphrey v. Wood, 
2 Jon. 63. 

I t  remains to be seen whether that principle can influence 
the present case. The j. fa. which issued on the 8th March 
1866, tested of Fall Term 1864, was levied by the Sheriff on 
ccrtain property. A ven. ex. issued from Spring Term 1866, 
and before its return day and while it was in the hands of the 
Sheriff, he sold the property, not under that execution but 
under certain .fi. fa's from the County Court of Northampton, 
against the defendant H. K. Burgwyn. I t  does not appear 
but that these Ji. fa's wcre regular. If so the purchaser cer- 
tainly got a good title to the defendant's estate, and i t  is not 
necessary to inquire what might be the result, if i t  were ne- 
cessary for him to rely on the present execution. He has not 
intervened as he might have done, and does not appear to 
have any concern in the present questions. This is substan- 
tially a contest between creditors as to the application of the 
fund. We do not undertake to say how i t  might be if the 
plaintiff's execution had been regularly issued, and the sheriff, 
having that in his hands and being restrained by military 
authority from selling under that, had sold under junior exe- 
cutions. We will decide that case when i t  arises. In  this 
case the plaintiff's execution was irregular, and under the 
authorities cited, we are bound to set i t  aside. " Vigilantibus 
non dormientibus jura subveniunt." The plaintiff was guilty 
of manifest laches. There is error in the Court below. The 
Judge set aside both the judgment and -execution, whereas he 
should have set aside the execution only. As far as it sets 
aside the judgment, his judgment is reversed, as far as it sets 
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aside the execution i t  is affirmed. The judgment being partly 
reversed and partly affirmed-neither party will recover costs. 
in this Court. Let this opinion be certified. 

PER CURIAM. Judgment accordingly. 

E. JACOB8 v. T. P. BURGWYN and 5. E. BURGWYN. 

The assignee of a defendant has no right to have two judgments against 
such defendant set aside on the ground that they were taken upon the 
same specialty. 

No one but the defendant in an execution can complain of a judgment for 
being irregular. 

The judgments mentioned above are not irregular. Creditors complain- 
ing of them cannot be relieved by motion to set them aside. 

(The attention of Judges and Counsel called to sections 241 and 242 of 

the Code of Civil Procedure.) 

(Shelton v. Tek; Phil. 178, and Cody v. Q h n ,  6 Ire. 191, cited and approved.) 

MOTION, to set aside two judgments, disallowed by Buxton, J., 
at Spring Term 1868 of the Superior Court of NORTHAMPTON. 

The notice preliminary to the motion, was given in the 
names of Thomas P. Burgwyn, a defendant in the judgments, 
and also of W. W. Peebles, who was a trustee for the creditors 
of Burgwyn, under an assignment made by the latter after the 
entry of the judgment. 

At the term when the motion was made, Mr. Burgwyn with- 
drew his opposition to the judgment, and thereupon, the motion 
was dismissed as to him. Afterwards the motion being 
renewed on behalf of Mr. Peebles, the latter applied for leave to 
show that the two judgments were given upon the same bond, 
but the Courtbeing of opinionthat hecould notbe heard to attack 
the judgments, the motion was dismissed_,as to him also; and 
thereupon, he appealed. 

Peebles $ Peebles and Rogers d Batchelor, for the appellant. 

Smith and Barw, contra. 
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JACOBS V. T. P. AND 8. E. BURQWYN. 

BODMAN, J. This was a motion to set aside two judgments, 
the one recovered at  Spring Term 1866, the other a t  Fall 
'Term 1866, of the Superior Court of Northampton County, 
a n  the ground that both were recovered on the same specialty. 
T h e  motion was not made by the defendants in the judgments, 
,or either of them, but by Peebles, who was an assignee from 
T. P. Burgwyn of certain property. 

No one but a defendant in a judgment can complain of its 
irregularity, Xhelton v. Fels, Phil. 178; Cody v. Quinn, 6 
Ire. 191. 

This stands on the maxim " quisque renum'are potest j u r i  
pro  se introducto." 

Peebles was the assignee of certain property from T. P. 
Burgwyn, and we must assume that this property was affected 
by the judgments and executions thereon. But he did not, like 
a n  assignee in bankruptcy, represent the creditors or the 
general pecuniary interests of his grantor. The best position 
that he can occupy is that of a purchaser, who takes " cum 
onere?' 

If we assume that the two judgments were issued on the same 
specialty, i t  does not follow that either of them was irregular. 
A judgment may be fraudulent and void as to creditors, but 
still regular, and in that casc the Court cannot set i t  aside. 
The creditor nevertheless has his appropriate remedy. There 
is no error in the judgment below, the plaintiff Jacobs mnst 
recover his costs. Let this opinion be certified. 

We take occasion here to call the attention of Judges to 5 
241 of the Code of Civil Procedure, and of counsel to 5 242. 
W e  call the attention of the Clerk to the fact that this case 
should have been entitled-Peebks v. Jacobs, and to other 
irregularities in the making up of his record. Officers neglect- 
ing the provisions of the Code are not entitled to costs. 

PEE CURTAM. Judgment affirmed. 



198 I N  THE SUPREME COURT. 

JESSE COMBS v. JOSHUA HARSHAW. 

Apromise by a third person to answer for the deht of another, which 
other is not thereupon discharged from allliability-is within the Statute 
of Frauds, and must be in writing. 

That there is a consideration for such promise, does not affect this rule. 

(Draughan v. Bunting 9 Ire. 10; Stanley v. Xendricks 13 Ire. 86, cited and 
approved.) 

CASE, tried before Cannon, J. a t  Fall Term 1868 of the 
Superior Court of CHEROKEE. 

The facts were that in 1864, a son of the defendant, who was 
under age, and a soldier in the Confederate service, in com- 
pany with other soldiers, met the plaintiff in the road, and 
forcibly took from him his horse. After the termination of 
the war, Harshaw, in consequence of this and other acts, left 
his father's house in Cherokee County. The plaintiff demanded 
payment for his horse from the dcfendant, who promised, that 
if the former would allow his son to come home, he (the defen- 
dant) would refer the matter to some neighbors, who should 
say what ought to be done. Afterwards the defendant refused 
to refer, and the plaintiff brought this suit. 

Under the charge of his Honor there was a verdict for the 
plaintiff. The defendant movcd for a new trial, which was 
refused; and he appealed. 

Phillips & Merrirnon, for the appellant. 

No counsel, contra. 

SETTLE, J. (After stating the case as above.) Passing by 
the objection that the agreement to refer is too vague and 
uncertain to found an action upon, wc will consider the point 
made on the trial below. 

Does this promise come within the provisions of the statute 
of frauds ? 

When there is an existing cause of action between two par- 
ties, and a third party merely adds his par01 promise to the 
subsisting liability, without the original cause of action being 
discharged, his promise falls within the statute, and cannot be 
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enforced. Draughanv. Bunting, 9 Ira. 10, and Stanky,et al. 
v. Hendricks, 13 Ire. 86. 

Here the plaintiff had a cause of action against young Har- 
shaw, which, i t  is not pretended was released by the agree- 
ment to refer. The father, being in no way responsible, super- 
added his promise to the liability of his son. 

His Honor held, that this being a new promise, and s u p  
ported by a sufficient consideration, the plaintiff was entitled 
to recover. 

Although a new promise on the part of the father, i t  was 
not substituted for the liability of the son, and did not release 
the son from his accountability to the plaintiff. It is said 
here, that there was a new consideration for the promise of 
the defendant. Admit that there was, and i t  does not help 
the plaintiff. 

In the cases above cited, i t  is said that " i t  required no 
statute to make void a promise, not founded upon a consider- 
ation. I t  is only in cascs where there is a consideration to 
support the promise, that the statute of frauds must be called 
into action. " 

PER CURUM. Venire de novo. 

KENNETH H. WOFLTEIY v. JOHN C. BARRETT, and others. 

One who applies for a Mandamus to compel his induction into an office, 
must show affirmatively that he is entitled to hold such office. 

The distinction between o$cers and placemen, is, that the former are required 
to take an oath to support the Constitutions of the State and of the 
United States; whilst the Istter are not. 

A11 officers under the government of the United States are either Legisla- 
tive, Executive or Judicial oficers. 

Sheriffs, county Solicitors and other officers required to take an oath to 
support the Constitution of the U. S. by the laws of this State [Rev. 
Code, ch. "Oaths," &c.,J are within the operation of Article XIV of 
the Amendments to the Constitution of the United States, disqualifying 
certdn persans from holding office. 

MANDAMUS, allowed by Buxton, J., a t  Fall Term 1868; of 
the Superior Court of Moore. 
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The petitioner had received a majority of the votes cast in 
Moore couoty a t  the election of April 1868, for the office of 
sheriff, but upon his offering to qualify before the Commis- 
sioners of the county, a majority of the latter refused to allow 
it ,  upon the ground that he was disqualified under the XIVth 
Article of the Amendments to the Constitution of the United 
States. Thereupon the petitioner applied to his Honor for 
this writ. His Honor upon consideration allowed it, and the 
defendants appealed. 

The only objection urged to the qualification of the peti- 
tiox, arose from the fact that he had been elected, sworn in, 
and acted, as sheriff of Moore, both before and during the late 
war between the United States and the Confederate States. 

Attorney General, and Rogers & Batchelor for the appellants. 

PhiZZ+s & Merrimon, contra. 

READE, J. I t  is insisted for the petitioner, that the 
County Commissioners for Moore county have no power to 
enquire as to his qualifications; that their duty is to administer 
t o  him the oath prescribed by law and to receive his bond; 
that their duty is merely ministerial, and involves the exercise 
of no discretion, and that the Court will enforce its perfor- 
mance by mandanius, and leave the petitioner's right to hold 
the office to be tested by proceedings under a quo warra~zto. 
The solemn act of administering an oath and inducting into 
office, may not be merely ministerial. But if i t  were, the Court 
will not compel them to do wrong, if i t  be clear that they did 
right. 

Our statute provides that " no person prohibited from hold- 
ing office by section 3 of the Amendment to the Constitution 
of the United States, known as Article XIV, shall qualify 
under this act or hold office in this State." Acts of 1868 
ch. 1. sec. 8. 

The Fourteenth Article of the Amendments to the Constitu- 
tion of the United States, sec. 3, is as follows : 

"No person shall be a Senator or Representative in Con- 
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gress, or Elector of President and Vice President, or hold any 
office, civil or military, under the United States, or under any 
State, who having previously taken an oath as a member of 
Congress, or as an officer of the United States, or as a mem- 
ber of any State Legislature, or as an executive or judicial 
officer of any State, to support the Constitution of the United 
States, shall have engaged in insurrection or rebellion against 
the same, or given aid or comfort to the enemies thereof. But 
Congress may, by a vote of two-thirds of the members of each 
House remove such disability." 

Senators and Representatives in Congress, members of the 
State Legislature and all executive and judicial officers, both 
of the States and of the United States, shall be bound by oath 
or affirmation, to support the Constitution. Art. 6, sec. 3. 
Constitution of the United States. 

The petitioner was a sheriff before and during the rebellion, 
and the question is whether he is disqualified from holding 
the office of sheriff now, by reason of section 3 of Article 
14, cited above. The government of the United States is 
divided into three branches-Legislative, Exccutive and 
Judicial. These three parts make one whole. There is no 
other part or parcel. I t  follows that thcre can be no office in 
the government that is not in one of these Departments. There 
can be no officer unless he be the incumbent of an office. 
Therefore there can be no officer except he be in some office 
in  one of these three Departments. If he is in office in the 
legislative department, then he is a legislative officer; if in 
the executive, he is an executive officer, and if in the judicial, 
he is a judicial officer. But note ! I t  is not every one who is 
of these departments that is an officer. Every office is of these 
departments, but not vice versa. Members of the legislature 
arc not officers. Theirs are phces of trust and profit, but not 
oflces of trust and profit. So in the other departments. As in 
the judicial, we have Judges, Sheriffs, Clerks, &c,, who are 
oflcers, and Jurors, Commissioners, &c., who are plmmen. 
Nor is this a distinction without a difference, for our Legisla- 
tare speaks distinctively of ofices of trust or profit and of 
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places of tmst. Rev. Code, c. 77, s. 1. And the fourth section 
of the same chapter is as follows: " Every officer and other 
person, who may be rcquired to take an oath of office, or an 
oath for the discharge of any duty imposed on him, and also 
the oath appointed for sucll as hold any office of trust or profit 
in the State, shall," &c., &c., which shows that every person 
who is called upon to perform public duties, and takes an oath 
to discharge the duties is not necessarily an ofleer. 

Let  us consider, 
1st. Is a Sheriff an officer? An office is a right to exer- 

cise a public or private employment, and to take the fees and 
emoluments; in which one has a property; and to which there 
are annexed duties; and with us in public offices, oaths to 
support the Constitution of the State and of the United States. 
I do not know how better to draw the distinction between an 
oficer and a mere placeman, than by making his oath the test. 
Evcry qficer is required to take not only an oatli of office, but 
an oath to support the Constitution of tlie State and of the 
United States. Rev. Code, chap. on "Oaths." Whereas every 
mcreplacemun is simply required to take an oath to perform 
the particular duty required of him, as in the case of jurors, 
commissioners, &c., and takes no oath to support the Consti- 
tution of the State, or of the United Statcs. 

2d. Does the Sheriff's office require him to take an oath to 
support thc Constitution of the State, and of the United Statcs ? 
Unquestionably i t  docs. "Every member of the General 
Assembly, and every person who sliall be chosen or appointed 
to hold any office of trust or profit in tlie State, sliall, before 
taking his seat, or entering upon the discharge of the duties of 
the office, take and subscribe the following oath," &c. Rev. 
Code ch. "Oaths." Then follows the oath to support the 
Constitution of the State, and the 5th section requires that 
they shall also take an oath to support the Constitution of the 
United States. 

The following are the officers in North Carolina who are 
required to take an oatli to support the Constitution of the 
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WORTHY v. BAERETT AKD OTEIERS. 

United States : Attorney General, State and County Solicitors, 
Clerk and Master in Equity, Clerk of the Supreme Court, 
Clerk of the Superior Court, Clerk of the County Court, 
Comptroller, Constable, Coroner, Entry Taker, Governor, 
Inspectors of flour, Tobacco, &c., Judges of the Supreme 
Court, Judges of the Superior Court, Justice of the Peace 
Public Treasurer, Ranger, Register, Secretary of State, 
Sherigs, Standard Keeper, Stray Valuers, Surveyor for the 
county, Trustee for the county. The foregoing are taken from 
Rcvised Code, chap. '' Baths," and to them may be added: 
Mayors of towns and cities, upon whom are cast magisterial 
duties. 

Any person who held any of these offices before the rebel- 
lion, and then engaged in the rebellion, is prohibited from 
holding o%ce until relieved by Congress. 

3rd. What will amount to having engaged in the rebellion ? 
(1st.) Holding any of these offices under the Confederate 

government. 
(2d.) Voluntarily aiding the rebellion, by personal service, 

or by contributions, other than charitable, of any thing that 
was useful or necessary in the Confederate service. 

4th. Members of the Legislature are also excluded from 
office, although they are not officers, by the express terms of 
the Fourteenth Article. But the clerks and other employees 
of the Legislature, are not excluded. And thence an argu- 
ment is drawn against the position we have taken; for they 
say, as only the principal persons in the Lcgislalive Dcpart- 
ment are excluded, i t  shows that only the principal persons in 
the other Departments were intended. But is not the strength 
of the argument the other way ?--for if in terms it is confined 
to the principal persons in the Lcgislative Department, and in 
terms is not confined to the principal persons in the other 
Departments, but extends to " anyn--all-~hy the difference 
in language, unless there was to be a difference in the sense ? 
W e  are not called upon to explain why a difference was made, 
nor do we know that we can give the true reason; but quare- 
are there any oficers in the Legislative Department? The 
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members,-the principal persons are not officers. There are 
not many persons connected with this Department, except the 
members; and the few that are, are mere placemen.. None of 
thcir employees are required to take an oath to support the 
Constitution of the State, or of the United Statcs, and no oath 
of office even is prescribed for them in the Rev. Code, Chap. 
" Oaths," or elsewhere, so far as we know, nor are we aware, 
that it is usual for them to take any oath a t  all. But in the 
sther Departments all ofleers are required to take an oath of 
office, and also an oath to support the Constitution of thc State 
and of the Uuited States; and all mere placemen are required 
to take an oath of office, or an oath to perform the particular 
duty required. 

In  the discussion a t  the Bar, the question was considered 
a s  if i t  depended upon, whether the officer might not be min- 
isterial, and in that sense neither executive nor judicial. That 
learning is useful when we are considering the questions of 
the duties and liabilities of officers, but i t  does not help us 
here, for though he be ministerial here, yet he is ministerial 
either in the executive or judicial department, and his being 
such and taking an oath to support the Constitution, excludes 
him from office. The oa th  to  support the Constitution. i s  the test. 
The idea being that one who had taken an oath to support the 
Constitution and violated it, ought to be excluded from 
taking i t  again, until relieved by Congress. 

Some confusion was caused in the public and in the profes- 
sional mind, by reason that, the Attorney General of the 
United States, was called upon for an Opinion, and i t  was pub- 
lished, as he said, before he matured it. In  that Opinion, May 
24th 1867, i t  was intimated that only the principal State 
officers and not the county officers were included; but on 
the 12th June, 1867, he published his considered Opinion, and 
in  that he says: 

" 12. All the Executive or Judicial officers of any State, 
"' who took an oat11 to support the Constitution of the United 
"' States, are subject to disqualification, and in thesc I include 
" c o u n t y  oficers, as to whom I make a reservation in the 
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" Opinion heretofore given. After full consideration, I hare 
" arrived a t  the conclusion, that they are subject to disqualifi- 
"cation, if they were required to take as part of their official 
"oath, the oath to support the Constitution of the United States. 

" 13. Persons who exercised mere agencies or employments 
"under State authority are not disqualified; such as Commis- 
" sioners to lay out roads, Commissioners of Public Works, 
LL Visitors of State Institutions, Directors of State Banks, or 
" other State Institutions, Notaries Public, Commissioners to 
"take the acknowledgement of deeds, and Lawyers." 

There is error in the order for percrnptory mandamus. 

PER CURIAM. Petition dismissed with costs. 

AMOS EVANS Administrator, &c. v. T. C. XINGELTARY. 

The report of an administrator, who had been licensed to sell land by a 
County Court, was returned and confirmed, and an order made, to collect 
and make title; held, that upon its appearing afterwards, by Lhe rebults of 
a judgment and execution, that the purchase money could not be collected, 
i t  was not competent for the  County Court to set aside the sale. The 
jurisdiction of the Court in cases of such sales is a t  an end upon the con- 
firmation of tho sale, and the order to collect and make title. 

(Thomnpm v. Cox, 8 Jon. 311 ; I n  the matter of Yates, 6 Ire. Eq. 212, cited 

and approved.) 

PETITION by an administrator to sell land, before Jones, J. 
upon a motion in the case, at  Fall Term 1868, of the Superior 
Court of PITT. 

The petition had been filed by the plaintiff to August Term 
1866 of the County Court of Pitt. I n  the course of the pro- 
ceedings a sale was made to the defendant, which upon the 
report of the administrator, was confirmed. Thereupon i t  was 
ordered that the money should be collected when due, and title 
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made. The note was not paid at  maturity, and thereupon suit 
was brought, and execution issued. Nothing having been made 
under the execution, the plaintiff removed the case into the 
Superior Court, and gave notice to the defendant that at  Fall 
Term 1868 he would move the Court to set the sale aside. 

Upon the motion being made, tlie Court set the sale aside, 
and ordered the plaintiff to resell; and the defendant appealed. 

No counsel for the appellant. 

Fozde & Badger, contra 

DICK, J. We regret the necessity of overruling the inter- 
locutory order of his Honor, in the Court bclow, as it is in 
accordance with the equity of the matter; but the strict rules 
of law must be observed in a Court of law. 

Previous to the Act of 1846 (Rev. Code ch. 46, s 44 &c.,) 
an administrator had no power to sell the lands of his intes- 
tate to pay debts and charges of administration. The tedious 
and expensive mctliod of subjecting the real estate of deceased 
persons to the payment of debts, induced the icgislation above 
referred to. 

That Act vested a limited equity jurisdiction upon the sub- 
ject, in the County Courts, but that jurisdiction is a t  an end 
upon the confirmation of the sale of land and the order to 
collcct the purchase money and make title. This limited 
jurisdiction cannot be cnlarged by implication. Thompson v. 
Cox, et. at. 8 Jon. 311. 

The transfer of the case before us from the County to the 
Superior Court, did not enlarge the jurisdiction, as i t  was on 
the law side of tlie docket, and i t  must be governed by the 
laws which were in existence prior the adoption of the Code 
of Civil Procedure. 

I t  this case were in a Court of Equity, the interlocutory 
order of his Honor would be right, as that Court has the 
extensive remedial jurisdiction of decreeing specific perfor- 
mance of such contracts. In t7~e m t t e r  of Yateq 6 Jon. 
Eq. 212. 
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As the plaintiff has failed to collect the purchase money by 
a n  action at  law, and Courts of Equity are now abolished, 
lie may find adequate rclief by special proceedings, provided 
for in the Code of Civil Procedure, as they now furnish 
equitable rcmedics. As an incentive to active diligence on 
the part of the plaintig, we think proper to suggest, that he 
may have made himself personally responsible for the debt, 
by his release under seal to Richard Singletary, one of the 
.sureties of the defendant. 

The interlocutory order appcalcd from must be over-ruled. 
Let this be certified, Bc. 

PER CURIAM. Order overruled. 

W. DEVIZIES & GO. u. E. L. PHILLIPS  and MOSES HAPWOOD. 

A 9nere collateral deelarafiolz as to a past Bolasaction is not admissible as part of 
the rcs gestc2; therefore, where one whilst engaged in renting a store room, 
and arranging for removing goods thereto, &ted that "he had bought 
some goods from Mr. Haywood," held to  be inadmissible. 

(State v. Dula, Phil. 211, cited and approved.) 

ORIGINAL ATTACHMENT (S. C. ante 53) tried before Bux- 
ton, J., a t  Fall Term 1868 of the Superior Court of CUMBER- 
LAND. 

Upon the trial of an intc$ea involving the title of one 
Jernigan to the goods attached, one John 11. Cook was exam- 
ined as a witnecs for the plaintiff, and amongst other things 
said that in December 1866 Jernigan (who since has died) 
came to the house of the witness, and stated that he had 
bought some goods of Mr. Haywood, and wanted to rent a 
place in the store of the witness to put them in; that witness 
rented the store room to him, and loaned him some goods 
boxes, and he came that day with the goods, &c. 

The defendants excepted to this evidence, but it was ad- 
mitted by the Court. 
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DEVEIES & GO. V. PHILLIPS AND HAYWOOD. 
P 

Verdict for the plaintiffs; Rule for a new trial; Rule dis- 
charged, Judgmcnt and Appeal. 

Pldlips and N. McKuy, for the appellants. 

Fuller and Merrimon, contra. 

PEARSON, C. J. That part of the testimony of Cook, in 
which he says: " Jernigan stated that he had bought some 
goods of Mr. Haywood" was not admissible, and i t  was error 
not to rule i t  out. This was u mere collatercd declaration, as 
to upnst transaction, and cannot, in any point of view, be con- 
sidered as a part of the act, to-wit: that Jcringan went to. 
Cook, and rented from him thc front part of the store, and 
borrowed some boxes to put goods in, and came that day with 
the goods. His saying, " he wanted to rent the store to put 
some goods in," was a part of the act, lout what he said about 
having bought the goods of Haywood, although i t  occurred 
a t  the same time, was accidental and collateral: and its truth 
or falsehood depended entirely upon his personal veracity. 
The ruling in State v. Dulu, Phil. 211, and the reasoning in 
that case is so apposite to this question, that i t  is unnecessary 
to do more than to adopt i t  as our opinion in this case. The 
only difference is, that thcre the collateral declaration fol- 
lowed, here i t  preceded, the act, and, on that account, i t  was 
rathcr more difficult to separate it; but the principle is the 
same, and it was the duty of the Court to separate it ,  and rule 
i t  out, so that the jury should not give any weight to it. 

For this error, there must be a venire de novo. I t  is not 
necessary to notice the other points. 

PER CURIAM. Venire de novo. 
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T. A. FLEMING a. BENJANIN FLEMING. 

Where a testator leaves two wills, that of later date not expressly revok- 
ing the former, and the former is propounded for probate, held t o  be 
proper for the Court to leave to the jury the question, whether it was 
the intention of the testator that the former paper-writing should be his 
will. 

CAVEAT, tried before Buxfon, J., a t  Spring Term 1868 of 
the Superior Court of PITT. 

The testator died in the army of tlie Confederate States in 
1864. He left behind him two holographs of different dates, 
making in each very much the same disposition of his property. 
His widow, who was the sole beneficiary under both papers, 
propounded the former one for probate. 

Under the ruling of his lTonor there was a verdict estab- 
lishing the paper propounded, and the caveator appealed. 

Jenkins and Fozub di Badger, for the appellant. 

Biggs, contra. 

READE, J. The paper-writing propounded, was executed 
with all the formalities which the law requires. The paper- 
writing offered in evidence by the caveator, of a subsequent 
date, executed with like formalities, did not in terms revoke 
the paper-writing propounded, and the disposition of the testa- 
tor's property is substantially thc same in both. 

His Honor properly left i t  with the jury to say whether it 
was the intelltion of the testator that the paper propounded 
should be his will, and the jury found that fact in favor of the 
paper propounded. 

I t  was, therefore, properly admitted to probate. Whcther 
the second paper might not have been admitted to probate 
also, along with tlie first, if i t  had been propounded, cannot be 
determined by us, nor is i t  important, for botb papers are sub- 
stantially the same. 

This will be certified, kc. 

There is no error. 



210 IN  THE SUPREME COURT. 

Doe 8% dem. DAVIS v .  ATKINSON. 

DOE ex dem GEORGE DAVIS v .  TIiOMAS ATKINSON. 

I n  an action of ejectment, the only questions which arise in regard to the 
title are as to its validity at law. 

EJECTMENT, tried before &~sse71, J., at Fall Term 1868 of 
the Superior Court of NEW ITANOVER. 

The only question raised upon the trial was as to the estate 
given to the defendant, in the land in question, by the follow- 
ing clause in the will of F. J. Hill, deceased: 

" I give, devise and bequeath unto Bishop Thomas Atkinson, 
Bishop of North Carolina, and to his heirs and assigns, my 
house and lot, from and after the death of my wife, in trust 
and for the use of the poor orphans of the State of North Car- 
olina, and the said Bishop and his successors to hav e the right 
to select such orphans as shall receive bcnefit under this trust 
and bequest, and he shall direct and control said trust in the 
best way for the support of such orphans and thc formation of 
their minds, and education, as to him may seem best." 

At the time of bringing the action Mrs. Hill was dead. 
His Honor in the Court below having upon the case agreed, 

given judgment for the defendant, the plaintiff appealed. 

Stmnge, for the appellant. 

Person and Moore, contra. 

PEARSON, C. J. upon the argument the attention of the 
counsel of both parties, was mainly directed to the validity of 
the trust declared by the will. 

I n  this action the Court is confined to the question of the 
legal title, and i t  is not a t  liberty to express an opinion, in 
respect to the trust. It is clear, that, under the devise to 
"Thomas Atkinson and to his heirs and assigns, " the defen- 
dant is entitled to the legal estate in fee-simple. The addition 
of the words " Bishop of North Carolina " has no legal effect, 
under the maxim, utile per inutile non vitiatur. There is no 
error. 

PER CURIAM. Judgment affirmed, 
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FRANK W. THORNTON v. A. G. THORNTON, and others. 

.A purpose to damage does not make an act, otherwise lawful, injurious in 
a legal sense. 

'The relation between a creditor and a surety does not oblige the former to 
active diligence in collecting his debt out of the principal. 

The damage received by a surety in consequence of the creditor's counter- 
manding an execution ordered by the former against the property of the 
principal under a judgment obtained by the creditor against principal 
and surety both, is dalnnum abspue ilajuria, and gives the surety no cause of 
complaint which a Court will hear. 

Where such creditor, in his character as an attorney. obtained an adjudication 
in bankruptcy against the principal judgment debtor, and thus prevented 
any lien from attaching upon a part of his property, Held, that the surety 
could not complain. 

(Bizzell v. Smith, 2 Dev. Eq. 271, Cooper v. Tilcox, 2 D. & B. Eq. 90, Nelson 
v. WilIiama, I b .  118, Pipkin V. Bond, 5 Ire. Eq. 91, Carter v. Jones, Ib.  l9G, 
Smith v. McLeod, 3 Ire. Ey. 390 cited and approved.) 

MOTION to dissolve an Injunction, heard before Buxton, J., 
a t  Fall Term 1868 of the Court of Equity for CUMBERLAND. 

The plaintiff alleged that he was surety to the defendant 
Thornton upon a bond due to the defendant Hinsdale as the 
administrator of one Johnston, and that judgment had been 
taken thereon in Cumberlaud County Court, which judgment 
specified the relative situat~ons of the defendants therein, as  
principal and surety: that on an execution thereunder cell 
tain property of the principal had been sold; that the said 
principal had considerable landed estate in the counties of 
Harnett, Johnston and Moore, to which executions had not been 
issued, and thereupon the plaintiff Thornton, as surety, had 
on the 16th day of May 1868, called upon the clerk to issue 
executions to such counties, but that Hinsdale had rcfused to 
allow them to be issued, and had issued another to Cumber- 
land county and was threatening to sell the plaintiff's goods, 

&c., thereunder, and also that as attorney for certain northern 
creditors, on the 4th of May, 1868, he had caused a.fiolt in bank- 
ruptcy to be issued aga.inst the defendant Thornton, thereby 
preventing any lien upon his property in other cAunties, to be 



212 I N  T H E  SUPREME COURT. 

THOENTON V .  THORNTON AND OTHERS. 

created under said judgment. The prayer was that EIinsdale 
should be enjoined from further procecding upon the executioa 
against the plaintiff, andifor further relieC 

The defendants answered, slid upon motion of the defendant 
Hinsdale, his Honor below dissolved the injunction, and the 
plaintiff appealed. 

B. Fuller and Merrimon, for the appellant. 

Hinsdab, contra. 

The case statcd by the bill does not warrant the relief 
sought; as a creditor is not bound, in favor of a surety, to use 
active diligence against the principal. State Busa7c v. Wilson, 
1 Dev. 484; Coooper v. Wilcox, 2 14. & B. Eq. 90; Nelson v. 
Williams, 16. 113; Pipkin v. Bond, 5 Ire. Eq. 91; Carter v. 

Jones, Ib .  196; Smith v. JIclcod, 3 Ire. Eq. 390; Bixd v. 
Xmith, 2 Dev. Eq. 28; Byles on Bills, 239 and cases cited; 
Trimble v. Ilowe, 16 John, 152, Beebe v. Bank, 7 W. & S. 375. 
H e  may even withdraw an execution already levied on prop- 
erty of the principal, without giving surety a legal right to 
complain. Forbes v. Smith, 5 Ire. Eq. 369, Pole v. Ebrd, 3 
Chitty 126. 

No lien can be created under aJi. fa. after an adjudication 
of bankruptcy. Act of 1867, ss. 21 and 44, Jones v. Leach, 5 
Law Rep. 55; Pennir~yton=;v. Sale, 1 B. R. 157. In re  Smith, 
f B. R. 169; Crawsl~ay v. Tl~ornton, 2 Myl. & Cr. 1; Button 
v. Cooper, 6 Ex. 159; Deac. Bank, 469 n. 5. 

RODMAN, J. The :bill in this case complains that certain 
acts were done by the defendant Hinsdale fraudulently, and 
for the purpose of injuring the plaintiff. This averment is 
quite immaterial if the acts of the defendant mere lawful; 
because in such a case, if they damaged the plaintiff, i t  would 
b e  dnmnum abspue inju7-iu. An illjury is damage resulting 
from an unlawful act,-Sedgwicli on Dam. 31. The maxim is  
true " actus non rews, nisi mem sit rca;" but i t  does not follow 
that the purpose to damage makes an act, otherwise lawful, 
. . mjurious in the legal sense. A creditor may purpose lo oppress 
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and break up his debtor; nevertheless, he is entitled to recover 
his debt. 

The question presented is thus cleared of immaterial allega- 
tions, and left to rest upon the acts of the defendant Hinsdale. 

The relations between a creditor and a surety are pretty 
well settled in this State. The creditor is not bound to sue, 
or to active diligence in collecting his debt out of the principal 
debtor. But if the creditor gives time to the principal debtor, 
khat is, if by any valid contract hc debars himself from the 
immediate prosecution of his remedy, or if he releases any 
security which may have been acquired from the principal 
debtor, he thereby discharges the surety. This principle will 
be found established in a number of cases. B,izzell v. Smith, 
2 Dev. Eq. 27; Cooper v. Wilcox, 2 D. & B. Eq. 90; Nelson v. 
Williams, 2 D. & B. Eq. 118; Piplcin v. Bond, 5 Ire. Eq. 91 ; 
Curter v. Jones, 5 Ire. Eq. 196, Xw~ith v. McLeod, 3 Ire. Eq. 
390. I t  is contended that the creditor is bound to protect his 
"potentialities," as strictly as he is any complete liens, which 
he may have acquired. This doctrine may prevail in some of 
the States, but has never been recognized in North Carolina. 
If the creditor is bound to take out an execution, i t  may, with 
equal reason be heId that he is bound to bring suit; and the 
principle would necessarily lead to the imposing the duty of 
active diligence on the creditor, a doctrine which has been 
,often distinctly denied in this State. 

I t  remains to inquire, how the acts of the defendant Hins- 
dale, are qualified by these principles. At  March Term 1868, 
of Cumberland County Court, the defendant Hinsdale, 
recovered a judgment against A. G. Thornton, and the plain- 
tiff Frank Thornton, and others, who were sureties of A. G. 
Thornton. A ,fi. fa. immrnediately issued to the county of 
Cumberland, which was levied on certain property, among 
which was a house in Fayetteville, which was not sold by 
zeason of a military order prohibiting it. The plaintiff took 
out an al imj .  fa. to Cumberland county, tested of June Term 
1868, which continued his lien on the property of the principal 
debtor. 
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So far clearly nothing was done to the injury of the surety- 
The main complaint, however, is that the creditor not only 
failed to issue his fi. fa. to the counties of Moore, Harnett and 
Johnston, w lwe  the principal debtor had property, but refused 
to allow the sureties to do so, and countermanded an esecu- 
tion which the sureties had procured to be issued. We are 
inclined to think that if the execution had issued, i t  would have 
given the plaintiff in the judgment a lien on the propcrty of 
the defendant in those counties, paramount to the claim of the 
assignee in bankruptcy. In the view that we takc of this case, 
it is unnecessary to decide that qucstion; we assume that the 
sureties were damaged by the omission. 

But was i t  the special duty of the creditor to issue the execu- 
tion ? I t  was in the power of the suretics, by paying off the 
judgxent, and taking an assignment of i t  foqtheir use, to have 
obtained a full control over a11 the remedies which were in the 
power of the plaintiff. This might have been inconvcnicnt to 
them, but i t  was a part of the liability which they had assumcd 
by their contract, and from which thc plaintiff was under no 
obligation to relieve them. If they were damaged, i t  was a 
damage without injury, inasmuch as i t  was not occasioned by 
any unlawful act of the creditor, or by the omission of any 
duty which he was bound to perform. 

But the plaintiffs in this case complain that Hinsdale, as 
attorney for certain Northern crcditors of the principal debtor, 
obtained an adjudication in bankruptcy against the principal 
debtor on the 4th of May 18668. There mas nothing unlawful 
in this, and even if the purpose of Hinsdale were such as is 
charged, that, as has been shown, would not convert a lawful 
act into an unlawful one. 

We do not think that sections 124 and 125, ch. 31, of the 
Revised Code have any bearing in this case. Section 125 is 
directed to the sheriff. The plaiqtiff in his exccution must 
follow the judgment; he must sue i t  out against all the defcn- 
dants; the execution having been placed in the hands of the 
sheriff, he must first sell the property of the principal, if he 
have any; but the plaintiff cannot be supposed to know that 
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the principal has propcrty, and cannot control the order in 
which the sheriff sells. The ii~junctioll must be dissolved, and 
the defendant will recover his costs in this Court. 

Let this be certified, &c. 

PER C U ~ I A M .  Injuriction dissolved. 

JOIIN W. SCOTT v. W. P. ELLIOTT and others. 

A judgment in an  action of Replevin, brought under Rev. Code, ch. 08, for 
the penalty of the  bond given by the defendant according to  the pro- 
visions of Q 4, without a previous judgment against the defendant, as a t  
common law, is erroneous. 

I n  such case the judgment should be, that the plaintiff recover the thilag, 
and in case it cannot be had, then t7ze value assessed ; hnd also damages for the 
caption and detention, with his costs; and, superadded thereto, a judg- 
ment against the defendant and his sureties for the peualty of the bond, 
t o  be discharged by performing the forn~er judgment. 

The value should be assessed as a t  the time of the trial, and not a t  that of 
the caption. 

I t  is erroneous to assume that sixper cent. is the proper measure of damages 
in  such case; it might be more, or less. 

fle'embk, that the judgmcut in such cases should not include a sheriE who has 
becn fixed as special bail of the defendant, but that he is to be reached 
by sci. fa., and entitled to surrender his plincipal in discharge of his  
liability. 

The provision in the Act, that Replevin may be maintained against persons 
in possession, whercver Trovw or Iletiraue wiL2 lie, is not universal, but 
sol mdo only, reference being had to the different natures of the actions 
spoken of. 

(The Replevin Act, Rev Code, ch. 95, construed by PEARSON, C. J.) 

REPLEVTN, tried before #filcl,e71, J., at  Pidl Term, 186'7, of 
the Superior Court of CIIATHAM. 

The action had hecn brought uuder the provisions of the 
Revised Code, ch. 98, for a steamboat wl~ich reunained in the 
hands of the defendant, he having givcn the rcquircd bond. 
Upon the trial i t  appearcd that the slieri(r had levicd an 
attachnient upon the boat under the Act giving a lien for work 
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done and materials furnislicd to vesscls; that i t  subsequently 
had been condemned as being " perishable " by three frechold- 
ters, and sold; and that upon thc sale it was purchased by the 
plaintiff. Afterwards i t  had becn seizcd by the defendant, 
and upon demand he rcfused to surrender it. 

The Court instructed the jury that the plaintiff mas entitled 
to recover, and that thcy must find by their verdict the value 
of the boat, and also damages for the caption and detcntion, 
which in this case would be six per cent. on the value of the 
boat from the time of its caption to the first day of the term. 

There was a verdict for the plaintiff, that the value of the 
boat was $3,000, and they assesscd the damages a t  $1,920.00. 
Judgment was entered as follows: " Thereupon i t  is considered 
by the Court that the plaintiff recover against the defendant 
Elliott, and Gcorge Harris his surety to the bond returned 
with the writ, and E. D. Hall as special bail, the sum of six 
klmusand dollars penalty of said bond, and all costs of suit, 
which may bc discharged by the surrender of said steamer, and 
payment of damages and costs." 

As part of the record was also sent up a transcript of an 
action by scire facias between the plaintiff Scott, and E. D. 
Hall, as sheriff of New Hanover, in which Hall was called 
upon to show cause why he should not be adjudged special 
bail of the defendant Elliott. I n  this case judgment was given, 
by default a t  Fall Term 1867, against the dcfendant. 

From the judgment in the principal case the defcndants 
appealed. 

Phillips and Battle, for t,he appellants. 

Howxe and Manning, contra. 

PEARSON, C. J. From the very loose and imperfcct manner 
in wliich the case is made up, this Court is left to grope its 
way in the dark. 

I n  a paper signed by the attorneys i t  is set out: "The 
Befendants insisted that the measure of damages should have 
been the amount of the claim upon which the attachment was 
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issued." The proceedings in that case cannot make a part 
of this, and we are not evcu at liberty to take judicial notice 
of the fact that B ~ y a n  v. Steamer " Efiterp-ise " 8 Jon. 260, 
has any connection with our case; so we are not informed as 
t o  " the amount of thc claim upon which the attachment has 
issued, " nor do we know whether the sale made by the sheriff 
of the Steamboat " Enterprise7' as perishable property, was 
held valid or  not. Any one who will read the papers in this 
case must be satisfied, that an amendment of the law as to the 
manner of sending up cases for the determination in the 
Supreme Court has bccorne necessary. 

W e  infer from what is set out in the papers sent up to us, 
that undcr the instructions of his IIonor, the jury assessed the 
value of the steamboat a t  the time she was taken by the 
defendant in 1857, and also assessed damages for the detention, 
a t  the rate of six per cenl. per annurn upon that valuation, from 
the timc of thc taking up to the time of the trial, a t  Fall Term 
1867, and we see from tile transcript that his Honor did not 
render judgment against the defendant, " that  the plaintiff 
recover the stcamboat, and thc damages assessed for the 
caption and detention, together with costs, and if the boat 
cannot be had, thc value of the boat as assessed by the 
jury. " Rut tlie judgment is, " thereupon i t  is considered 
by the Court that the plaintiff do recover against the 
defendant Elliott and George Harris his surety to the bond 
returned with this writ, and E. D. Hall, sheriff and spe- 
cial bail, the sum of $6.000, penalty of said bond, and all costs 
of suit, which may be discharged by surrcnder of said steamer, 
and payment of damages and costs. " 

e think there is error in having the value assessed a t  the 
date of the caption, instead of a t  the timc of the trial; and 
also in assessing six per C R ~ E ~ .  per annum upon such value, from 
the  caption up to the time of trial, as the rule of damages for 
caption and detention. There is also error in the judgment. 

As to the value. The statute, Rev. Code ch. 98. " Reple 
via" requires the plaintiff to swear to the value a t  the time of 
caption or detention. This is for the purpose of fixing tlie 
amount of the bond, which the Clerk is to take of the plaintiff 
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in double the sworn value, conditioned to perform thc final 
judgment; the penalty being double the sworn value to com- 
pel a return of the property, if i t  can be had, otherwise 
to secure payment of its value, togctlier with damages 
for its detention, during the pending of the action, and 
the costs. Sec. 2nd directs the Sheriff to allow the property 
to remain with the defendant, provided he gives bond in dou- 
ble the sworn value conditioned to perform the final judgment; 
the penalty being in double the amount to compel the return 
of the property if i t  can be had, otherwise payment of its value, 
together with damages for caption, detention and costs. 

So far the meaning is clear, but the 3rd and 4th sections are 
obscurely worded, and i t  is necessary to resort to construction 
in order to make tllc several provisions harmonize, and give 
effect to all. Sec. 3, " If the property shall have been dcliv- 
ered to the plaintiff and he shall fail to recover, the Court 
shall forthwith direct an enquiry of the valuc of the propcrty 
and the damages sustained by the defendant by the detention 
of his property," and judgment shall be rendered against the 
plaintiff and his sureties for the penalty of his bond; which 
may be discharged on surrender of the propcrty and payment 
of the damages and costs." Thc difficulty is, if the judgment 
can only be discharged by the surrender of the property, and 
not by the payment of its assessed value if the property can 
not be had-why direct an inquiry of the value of the pro- 
perty ? Can a construction be justified which gives no effect 
whatever to this clansc, and assmnes that an uscless labor is  
imposed upon the Court and jury ? Certainly not ; when 
from a consideration of the gravamen of the common law 
action, for which this is intended as a substitute or more pro- 
perly speaking an extension, i t  is secn that the purpose of this 
assessment of thc value of the property, is to provide for a case 
when the property ca~inot be had. If this be the truc con- 
struction, i t  is manifest that the value should be asscsscd as a t  
thc time when such value is to be taken in lieu of the property, 
should i t  turn out that i t  has been cloigned or destroyed. 

Section 4, under which our case falls, " If the property shall 
have remained with the defendant, and the plaintiff on the 
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trial shall recover, the jury shall assess the value of the prop- 
erty, as likewise the damsges for its caption and detention, 
and the plaintiff shall recovcr against the defendant and his 
securities, the penalty of his bond and costs of suit, which may 
be discharged by surrender of the property and payment of 
the damages and costs." To one accustomed to judicial forms 
and entries, this language is actually painful by reason of the 
inartificial use of technical words, and the confusion of ideas 
which i t  occasions. I t  is taken from the wording of the Act 
of 1828. " The j u ~ y  shall assess the value of tlze property " for 
what purpose, if the plaintiff is to recover against the 
dcfendant and his sureties the penalty of the bond and costs of 
suit: that is if judgment is to be rendered for the amount of 
the penalty of the bond to be discharged only by the surren- 

of the boat and the payment of the damages and costs? It 
would sccm that the utmost that could bc exacted in case the 
boat could not be surrendered in order to discharge the pen- 
alty, was the payment of the value, damages and costs. To 
show that no effect can be given to the provision requiring 
the value of the property to be assessed, unless such value is 
to be a discharge of the judgment, in lieu of the property in 
case i t  cannot be llad, togethcr with the damages and costs; and 
that, if so, the value must be asscssed at  the time of the trial, 
wc refer to what is said in rcfcrc~ice to the construction of 
sec. 3. But besides all this, scc. 4 assumes that the plaintiff 
is to recover, that is, to have judgment against the defendant. 
What should the judgment be ? " That the plaintiff recovcr 
the thing, and in case i t  cannot be had, the value assessed and 
also darnages for tlle caption and detention, and his costs," 
and superadded to this (following the obligation of the bond), 
the Court is to give judgment that the plaintiff recovcr of the 
dcfendant and his sureties the amount of the penalty of the 
bond, to be discharged by performing the former judgment. 
W e  have seen what that judgment should have been, and 
there is nothing to justify the construction, that after pre- 
scribing the form of the condition, i t  was the intention to 
depart from it, and restrict a discharge of the judgment given 



220 I N  THE SUPREME COURT. 

SCOTT ff. ELLIOTT AND OTHERS. 

for the penalty, to a surrender of the property, to the CXC~U- 

sion of its discharge in respect to the property, in case it could 
not be had, by payment of the value assessed. Suppose the 
property to have been destroyed, pending the action, by the 
act of God, without default on the part of the defendant. It 
would be nlonstrous to infcr an intention on the part of the 
law-malrers to require the defendant and his sureties to pay 
the whole penalty, unless he surrendered the property, a thing 
which was impossible. I t  is a familiar principle of law that 
whe11 the condition of a bond becomes irnpossiblc by the act of 
God, tlre condition is saved. 

But i t  is objected-on what ground assume that the judg- 
ment against the defendant should be, that the plaintiff 
recover the thing and damages for detention and costs, and ifi cme 
i t  cannot he I z d ,  then the value assessed, as in the action of deti- 
nuo ? Why may not the judgment against the defendant be 
that the plaintiff recover the amount of damages assessed by 
the jury for the wrongful act of the defendant, including 
the value a t  the time of conversion and interest and costs, as 
i n  the action of trover ? There are two answers: The statute 
does not dircct that the jury shall assess damages for the 
wrongful act of tlie defendant, as in trover. but requires t l~e 
jury to assess the value of the property, and damages for its 
detention, as in detir~ue. I n  the second place, although 
the word " trover " is used in the statute the action of reple- 
vin given by it is restricted to cases where detinue would 
lie, for it only applies to cases, where the defendant is iqzpos- 
session, a t  the time the writ issues. So " trover " must be used 
as covering only the same ground as detinue, or else the word 
is out of place and misapplied. One kills my hog-I can 
maintain trover, but I cannot maintain detinue or replevin, 
either a t  common law or under the statute, for in detinue or 
replevin, tlie plaintiff demands restitution of his property, and 
such demand is idle when the property is not in esse and is 
not in the possession of the defendant; so it is clear the word 
" trover " is inartificially used, unless i t  be confined to cases 
whcre detinue would lie, and i t  must be treated as an expletive. 
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W e  have so far treated this statute as standing by itself; 
but when taken in connection with the common law actions of 
replevin and detinue on the one side, and trespass cle boliis 
asyo~datis and trovcr on the other, the construction is obvious. 
I n  replevin and detinue the plaintiff asserts the property to con- 
tinue to be liis, and the object of the action is to recover the 
specific thing. I n  replevin at  common law, the thing is returned 
to the possession of the plaintiff pending the action, so if i t  
dies or is destroyed the loss fdls on him, aud he can only 
rccover damages, for the caption and detention " quozque tEle 
replevin." In  detinue the thing remains in possession of the 
delendant pending the action, but the plaintiff asserts the 
property to continue Lo be his, and the gravamen of the action 
is to recover the specific thing, so that if i t  dies or is destroyed, 
the loss falls on him, and it is settled that the action cannot be 
further prosecuted, except to recover damages for the deten- 
tion. So we see what judgment the plaintiff is entitled to in 
detinue. And the object of the statute is to extend the action 
of replevin to all cases where detinue lics,-with this modifica- 
tion, that the defendant isto retain possession pendingtheaction, 
provided hc executes a bond conditioned "to perform the final 
judgment. 

In  trespass de bonis asportatis, and in trover, the gravamen 
of the action is, that the plaintiff has been wrongfully de- 
?rived of his property, and the plaintiff sucs to recover 
damages for the in,jury, but he asserts no further claim to the 
prope~ty,  and if i t  be lost or destroyed i t  is no concern of his. Sa 
when the statute under consideration requires the Court forth- 
with to dircct the jury to assess the value of the property, i t  
can have no reference to these two actions, arid must refer to 
the action of replevin at  common law, and to the action of 
detinue-where the thing is demanded, or, if i t  cannot be had, 
its value, as well as damages for its detention. 

As to the measure of damages, we can see no ground for 
making six per cent. interest on the sworn value, the rule, and 
his Honor erred in adopting it. The earnings of the boat 
might be more or less. As it does not appear whether the boat 
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is in a condition to be surrendered, or has been destroyed, and 
this may materially affect the question, we give no opinion in 
regard to it, further than to say, that the pIaintiff is entitled to 
damages as well for the taking as for the detention, and has a 
right to full indemnity for the injury done to him. 

This construction carries out the meaning of the statute- 
givcs effect to all of its provisions, avoids an incongruity'like 
that of giving judgment against the securities for an appeal 
without giving judgment against thc principal, and also avoids 
the objection, that the Court had no power to give a judgment 
on the forth-corning bond, a t  variance with the conditions 
therein expressed. 

3rd. I t  is not ncccssary to comment on the judgment, or to 
decide whethcr i t  could be made to include Hall, the sheriff, 
who, although fixed as special bail, could, i t  would seem, be 
only reached by sci fa, and was entitled to surrcndcr his prin- 
cipal in discharge of his liability. There is error. This will 
be certified. 

JOHN T. HOGAN and others, a. W N .  J. IIOGAN, Ex'r, and others. 

A clause in a will providing-" and should there be anything a t  my death 
undivided, it  is my will that it be sold mzd equally diuiBd among my four sons 
after paying my funeral expenses and all just debts,"--in a case where the 
residue consisted of a considerable amount of money and choses in action, 
and an inconsiderable amount of other personal property, disposed of the 
whole of such residue. 

A legacy of $1000 to A B "to pay her debts, and for her support as she 
needs it," does not warrant an executor in seeking out such debts, paying 
them off and retaining the amounts upon a settlement with the legatee. 

{Rradley v. Jones 2 Ire. Eq. 245; Alexandw v. AZexa~der 6 Ire. Eq. 229, a d  
Scales v. Scales 6 Jon. Eq.  cited and distinguished. 

BILL, set for hearing upon replication and proofs, and 
transmitted to this Court from Fall Term 1866 of the Court 
of Equity for ORANGE. 
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The bill was filed by certain legatees and ncxt of kin of 
Thomas Hogan deceased, against the defendants, as his execu- 
tors. 

I t  set forth that, by his will made on the 20th of November 
1856, the deceased had, among other things, bcqueathed to 
Martha Kirkland, oce of the plaintiffs, one thousand dollars 
" to  pay her dcbts and for her support as she needs it;" and 
after giving other legacies, liad concluded as follows : "and 
should there be anytl~ing at  my death undivided, i t  is my will 
that i t  be sold and equally divided among my four sons, after 
paying my just debts and funeral cxpenses;" that under this 
clause was not included, as they wcre advised, a considerable 
amount of ready moncy, notcs, bonds and accounts that were 
on hand a t  his death; and that he died intestate in regard to 
them. The prayer was for an account, the payment of the 
legacies and distributive sliares, and for further relief. 

The answer denied that the deceascd had died intestate as 
to any part of his estate, aiid in regard to the legacy due to 
Martha Kirkland, averred that i t  had been, with her consent, 
paid off by taking up debts due by her, and in paying an 
account standing against her upon the books of the testator. 
To this therc was a replication. 

An account having been ordered and talrcn,under a decree of 
this Court, exceptions were filed to i t  by the defendants 
and argued by counsel. 

Graham, for tlle plainliffs, npon the matter of the intes- 
tancy, cited Teague V. Abxamier, 2 Dev. Eq. 348, Bradley v. 
Jones, 2 Ire. Eq. 248; Alexander v. Alexander, 6 Ire. Eq. 229; 
,7M;Co rk7e v. SI~erril1, 10 .  173; Pi&in v. Ellison, 12 Ire. 61; 
Scales v. Scales, 6 Ire. Eq. 163; Hastings v. Earp, Phil. 
Eq. 5. 

Phillips & Battle, contra. 

The residue includes the money and choses in action, The 
decisions in N. C. upon this point have gradually, and perhaps 
inadvertently assumed a phase apparently to the contrary. 
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Fraaer v. Bbxandw went upon special circumstances. B r a d ~ ~  
v. Jones was argued only for the defendant, and the language 
varies from that before us. In  Alezunder v. Ak~cmcler. the 
word is "property," at a time when i t  was thought in N. 
C. (as i t  is not now) that this did not include clioses in action. 
Pippin v. Ellison, shows waut of reliance on the state of 
authority in N. C .  to that time, and prcsim the word "prop- 
erty," and other expressions. Lozoe v. Ckwtor 2 Jon. Eq. 377,  
has " property," and the language is not residuary. In Sccclrs 
v. Scabs the word is " estate," and the Court speaks of a "pre- 
sumption." I s  i t  a presumption " of law," or only " of Pax&" 
that notes are not to be sold under a will. At  all e ~ c n t s  
neither in that nor in any other case do we find that tEiere has 
been submitted to the Court the co~lstruction now contended 
for by the defendants, to-nrit, that it is more reasonable to 
modify the word sell by the word propel-fy, or estate, or thing, 
than vice vemu. I t  is to be presumed (in the absence 
of special language as a context, to the contrary) that a testator 
does not intend to die intestate, and therefore that he used the 
word seZZ, for, convert h t o  money, or a like phrase. 

In  Bmiings v. Eayy, the word is property. The later decis- 
ions ignore those before P+pirs v. Ellison, which went upon a 
doctrine greatly modified in Burdle v. Oz~tluzo. 

The onIy caees out of N. C .  which we have found, hold a 
contrary doctrine, viz: that the primary intention is to convey 
all, and the method of division is olily secondary. Lleame v. 
Wigintcm, 6 Madd. 119; Thnrnton v. Bunch, 20 Ga. 791; 
SPriqp v. IVeems, 2 H. 65 McH., 266; Gcvrett v. Garrett, 2 
Stob. Eq. (at p. 232) e x p r t e  Artz. 9 Md. 55. 

R E A ~ E ,  J. 1. The 6rst exception is sustained. After 
several specif c bequests, there is the following: " And should 
there be anything a t  my death undivided, it is my wish that i t  
be sold and equally divided among my four sons, after paying 
my funeral expenses and all just debts." 

There were on hand, undivided, a consibcrable amount in 
money and choses in action, and an inconsiderable amount of 



personal property, and the quesiioil i::, wllctLer the money a d  
choacs in action pass under the redduary clause. 

I t  is so clear that the tcslato~ did not iirteud i o  dic intestate 
as to arlyt!ihg, t h a ~  we should I'ecl bul lihle difficulty in cou- 
struiag the clauze, il i t  were not Sor scver:d deckions of tlLs 
Caul-t, in cases soineu hat like tiiia, ii.om mllicil it is l;ece:,sary 
to dis~inguish il. 

111 J!i"dfjl V. &12es, 2 Ire. Eq. 213, t h  WOY& were, ''all the 
balance oi' nly eatate, ~11i~t  is 110 t gi% eu away, to be sold, and 
the money arixi~lg from the sale, 1 give, kc." 

In A I ~ ~ I E ~ T  v. A k ~ a r ~ ~ i c r - ,  6 Ire. Eq. 229, tlie words wcre 
lL all thc r c d u e  of my property, both m : t ?  and ~msonal ,  to Le 
put to sale he., out of the ~ I * o c L ' ~ ~  of M hic11 salt, kc." 

In  le)('L~lo~ V. Scciles, 6 Jon. Eq. 163, die wards were, " prop- 
erty shall be soid, and tile money arising hom iljc sale, & " 

I n  all those ca,bcs it  is dec;led, that money on hand and 
cham in action did not pass, tile pronlinci-it reason being, that 
they are not ordi~l~trily the suk~jccts of sale, and in all tile cases: 
a sub was directed, and a divition of the pj.c:eetls. Aild tlreye 

T l ~ e  words here are as co~lqwc!~zl~si\ e a5 any t l l a~  tax be nsed. 
" hnytllil~g" includes cvery tl~ilig-evcr; ihizg. ( 2 . )  dn the 
eases cited, the p q j c r t y  was to be a d , / ;  tilere to be no 
division without a sde; for i t  was the 1 I ocet~ls  of sale, tliat 
were to be di\ idcd. In our cane, a kale is not intlispenbuble. 
I t  is to be " sold and divided." OL-eLvc, 11ot sold, aud t l~e  
p~oceetls d i~ ided ,  but " sold and dii ided " That is to say, ~t 
is to be t?ivided, and in so far as a sale is necessary to st divis- 
ion, it is to be sold. 11 t lme  be part money, part c:~.uk,cs in 
action, and part property, tile division, tlic main object, may 
be best eit'ecled by holding the money, collecting the dcbts, alld 
selling the propr ty ,  a i d  then, wher, the whole ia yot together, 
dividilg. Why miglit not this have bee11 done in the cascs 
cited? Because only tile p?oct.cdu of the scdc were to be 
divided. In this case, stress rnay also be laid upon the f:ict, 
that t l ~ e  division is directed to be nlade after his f i z ~ e r d  

15 
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expenses, and just debts are paid, showing that i t  was the inten- 
tion of the tcstator, that all that remained of his estate, was to 
be divided under the residuary clausc. 

11. Tlze second exception is overruled. The lcgacy of $1,000 
to Martha Kirkland '' to pay her debts, and for her support as 
she needs it," was not adecmed in testator's life time, and has 
uot been paid to her since his death. I t  was no part of the 
business of the executor to h u t  up her debts and pay them off 
for her. I t  was his duty to pay it over to hcr, to be used at  
l~or  discretion. I t  is alleged in tlie answer, that there are 
cllarges in tfle way of a boo11 account against her by the testa- 
tor, to the amount of $398, and the executor claims to retain 
that amount. R e  would have the right to retain any ascer- 
tained debt against her, due the testator, but there was repli- 
cation to the answer, and there was no cvitlcnce to support it. 
There is an a!Edavit of tlie executor that he oEered vouchers 
before tlle commissioner, of his having paid the legacy to 
Nartha Kirklnnd, in accordance with tlie will, and that the 
commissioner refused to allow tliein. We suppose he means 
that he offered vouc'rle~ of his having paid off debts for her, 
a s  set fortli in his answer, and we have said that that cannot 
avail him. If he has paid tlie legacy to k m ,  he will be entitled 
to have Ble payrnclzt allowed wlien an cvecution shall be movcd 
for. 

The report will be reforincd to correspond with this opin- 
ion, and, if thc parties desire it, it will be referred to the clerk 
for that purpose. 

PER CURIAK. Decree accordingly. 
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SANUEL DONNELL v. THOMAS E. COOICE and others. 

A n  administrator, who delivers the residue of an estate to the distributees, 
has no equity to call upon them to refund the amount of a debt paid by 
him aft,erwards. of which he had no notice a t  the time he delivered up 
the residue, unless he alleges and proves Lyecial circumstmlzces showing that 
he was in no default, and relieving him from the imputation of negligence. 

Where the case showed that the plaintiff knew at the time, that his intes- 
tate had been ud~izimstmtor as well as guurdiaa of a certain estate, and 
that notes due to him as ndmizbt~.otor were still outstanding; and in excuse 
of his ignorance of the existence of a debt of some $1,400 due by his intes- 
tate to such estate, he relied upon the fact that the Court records showed 
a settlement by the guardian, (snch settlement including only the pro- 
cceds of a tract of land and a small amouni of rent), held, especially as 
the records showed no settlement by the advzinislrator, to have been 
gross negligence in him to pay over the residue to the distributees. 

Where the existence of a fact at a particzalur time is important to a party, he 
must make a distinct allegation in regard to i t  in his pleading. 

Parties seeking to be excused from the ordinary consequences of their 
actions, by reason of special circumstances, must exhibit candor and 
particularity in their statements concerning it. 

(Akxrclader v. Tux 2 Jon. Eq. 106; Numh v. Scnrboro 2 Dev. Eq.  531, cited 
and approved.) 

B r u ,  set for hearing upon pleadings and proofs at  Sprinz 
Term 1868, of tlic Court of Equity for GUII.FORD, and at Fall 
Term tmnemitted to this Court. 

The bill (filed in 1861) alleged that the plaintiff, as admin- 
istrator of John Rhodcs, had amongst other things, paid o v r ,  
some years before, to the defendants, as distributees, the residxc 
of the pcrsoi~al e&te of his intestate; that in 1846 his intes- 
tate had been guardian of certain infants named Witty, and 
as such had charged himself with $(i80 as due to them, and 
plaintiff in 1850 and 1851, before cornpleting his administra- 
tion, paid to one Jesse Wliecler as succeeding guardian, that 
amount; that in 1860 it was discovered that Rhodes' guardian 
returns were incorrect, by some $1,400, and that thereupon the 
wards, by their guardian, brought suit against the plaintiff as  

NOTE.--Judge Dick did not sit in this ease, having formerly been of 
counsel therein. 
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administrator, and compelled him to pay them out of his own 
pocket $1,430.54 and costs; that he had demanded this amount, 
making proper explanations, kc., from the defendants, but 
they had refused to pay, &c. The prayer was that the defcn- 
dants slioi~ld account and pay oTer, and for furthcr relief. 

The answers put the plaintiff upon strict proof of his claim. 
The other facts necessary to an ui~dci-standing of the opinion, 

are set forth tlierein. 

Gowell, for the plaintiff. 

This case is within tlic exceptions to the rule that an esec- 
utor wllo takes no refunding bond has no equity to compel 
legatees to refund in case of subsequent p a p e n t  of debts, 
illccrsl~ v. Sturhoi-o 2 Jon. Zq. 106; Stwk v. .lYilJicrnts 3 Jon. 
Eq. 13; LumDert v. Bu2i~u12, Ib. 424. 

Scott d Scott, co&a. 

PEARSON, C. J. An 'administrator who hands over the. 
residue of the estate to the distributees, has no equity to call 
upon them to refund, on the ground that he afterwards pays a 
debt of the intestate, of which he had no notice a t  the time he 
handcd over the estate; unless he alleges and proves special 
circumstances, ~howing that he was in no default, and relieving 
him from the imputation of negligence. This rulc rests on 
two grounds-it is tlie duty of an administrator to make 
diligent inquiry as to tlie debts of his intestate, so that when 
he hands over tlie surplus, he car1 settle the estate, and not 
leave i t  subject to be overhauled, with additional costs. In  
the sccond, place, after the distrihutees have come into the 
posession of the property, and dealt with it as their own, an 
unexpected call to refund, especially if i t  be many years after- 
wards, may subject them to as great inconvenie~lcc and loss, 
as the administrator was subjected to by having the claim to 
pay in the first instance: so tlie loss sl~ould rest on him, unless 
he can show that ,the matter occurred witliout any default on 
his part. In Alexnrtcler v. Ebx, 2 Joncs' Eq. 106, relief was 
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granted on"specia1 circumstances, among othcrs, that the tes- 
tator, by his will, hadlsct apart a fund for the payment of his 
debts, which, hc says in his will, is amply sufficient so as to 
leave a surplus, and actually goes on to dispose of such sup- 
posed surplus. In  Jfarsh v. ScarDor0, 2 Dev. Eq. 551, relief 
was refwed, on the gronnd that the allegations of t l ~ c  bill were 
too vague, and that i t  did not aver special circunistances so 
distinctly, " a s  to enable the defendant to put in issue, the 
matters upon which that right depcnds." In  our case, the bill 
is fatally defcctivc, in this: the allegations are too vague. The 
bill is drafted upon the idea that the plaintiff is entitled to 
~el ief ,  provided, hc handcd over the residue of the estate 
without knowing of the debt which he was afterwards forced 
to pay. It alleges. that his intestate had been the guardian of 
the children of one Witty, that in 1850, or 1851, lie and one 
Wheeler, who was the guardian of the children, settled - 

according to thc returns of his intcstate, by which there was 
a balance of $680 due to the wards, which he paid, and that 
he and said Wheelcr, a t  that time, both honestly supposed 
that $680 was all that was,duc, but that afterwards, in 1860, 
it was discovered that the guardian returns of his intestate - 

were erroneous, and that there was a further sum of some 
$1400 due to the wards, which he was forced to pay. This is 
the allegation; no one can read i t  without being impresscd 
with the conviction that i t  gives no satisfactory account of the 
mattcr, and no key by which to explain how it happcned, that 
an crror for so large a sum, should have occurred. No one 
supposes that the plaintiff knew of the error, when he handed 
over the estate; but the point is, how did i t  happen that he 
did not kimw of i t ?  PIis duty imposed due diligence-do 
these vague allcgalions show thal hc uscd it ? We think they 
do not. 

Eut the bill is also fatally defective in this: The fact that 
his intcstate had been t h  ad:ninistrator of Witty, as well as 
thc guardian of his children, wliich is a l ay  to open the error, 
is z~~fu idy  conoecclecl, and no iutiimtion of it whatever, is given 
3n the bill. Here is "s~qqmssio veri," which esclndes one 
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who is seeking relief upon an equity based on specid circum- 
stances relieving him from the imputation of negligence. Why 
was this fact not disclosed by the bill ? This is unfair dealing 
with the Court. 

The bill is also fatally dcfcctive in this: There is no aver- 
ment that at the time the plaintiff handed over the estate to the 
distributees, he did not know the fact, that his intestate had 
been the administrator of Witty, as well as the guardian of 
his children. As is said in Marsh v. Scarboro, "this averment 
was necessary to enable the dcfendant to put the rnattcr in 
issue," SO, in the absence of an avcrment to the contrary, we 
must assume that, when thc plaintiff settled with Whceler, he 
knew the fact that his intestate had been the administra- 
tor of Witty. Had he ventured to put the mattcr in issue by 
an averment to the contrary, besides the gcncral fact that the 
parties all lived in the same county, that the appointment of 
the plaintiff's intcstate as administrator and also as guardian, 
was made by the same court, and that his returns as adminis- 
trator and as guardian, were filed in the same office, thcre 
is direct proof that, after thc death of the co-administrator 
of thc plaintiff, several notes payable to his intestate as 
administrator of Witty, were put-into the hands of the plain- 
tiff, bcfore he settlcd the estate: so he is directly fixed with 
notice of the fact, at the time hc paid orer the balance set out 
in the guardian return, that his intcstate had also been the 
administrator. The question is narrowed down to this: i t  
appears on the face of the return made by his intestate as 
guardian, that he only charges himsclf with thc price of a 
tract of land, and a small amount received as rent, so hc was 
obliged to know, that the guardian return did not contain the 
account of his intestate as administrator; a d  if he 11ad taken 
the trouble to look at thc &urn of his intcstate as administra- 
tor of Witty, on file in the clerk's offkc, hc would have seen 
that thcre was a balance to be acconntcd for on that score, as 
well as thc price of the land and rcnt; in other words, he 
would have secn that his intestate had not closed his account 
as administrator, by charging lriivself as guardian with the 
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amount due as administrator, and taking credit on his admin- 
istration account-in fact, he had made no settlement of his 
administration, and the mattcr was left upon his returns as 
admiuiskator, and upon his returns as guardian; and we 
declare our opinion to be, t l~a t  it Tvas gross negligence on the 
part of the plaintiE, to settle with Wheeler on the footing tha-t 
the return made by Rhodes as guardian covered his whole 
liability. 

Let the bill be dismissed with costs. 

PER CURIAM. Cill dismissed. 

MARY 11. HAMSOUR v. TILLETT RAMSOUR. 

The Entry of a diwnt by the widow, is an incident to the jurisdiction of 
Probate, and a? this jurisdiction has been conferred upon the Cierk of the 
Supcrior Court, the widow's dissent is to be made and entered in his 
ofic e. 

The sale spoken of in the Ordinance of March 5th, 1868 (c. 40. s. 2) is a 
selc for the benefit of the creditors or heirs of the testator, and not one 
by the widow for thc benefit of her creditors. 

I n  a cam whore it appeared that the widow, as general devisee under her 
husband's will, had conveyed a large part; of the land i~ trust for payment 
of hcr own debts, and afterwards, under the Ordinance above mentioned, 
had d j swnt~d  and was seeking to have dower thcreiu ; Add, that &he was 
eutitled to dower; and ulso, thaG the trustee in the deed was not s neclu- 
ritry pslty to her petltion. 

Downn, hcnrd hcfore h p n ,  J, a t  Fall Tcrm 1865 of the 
Superior Court of ~ N C O L N .  

The pctition was iilcd a t  that term, and upon the coming in 
of the answcr, the case was suhmilted upon the following 
facts agxcd. The petitioner's hnsbaud, a resident of Lirlcoln 
county, died in 1863 leaving a will, of which pcliliorler was 
appointcd executrix; she aceorclinyly propounded tile will for 
prohate in 1864, and i t  hcing admitted to p h i t t c ,  shc waq 

qualified. Thc tcstator lcft a cms;derablc esbate, real and 
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personal, which he bcqucathcd to the petitioner in fec, with a 
proviso, that if he should lease a c ldd  and thc petitioner 
should marry again, thc estate should be equally divided 
between her and such child. The defendant is the only cEdd 
of the testator. 

In  May 1868 the petitioner conveyed a part of the land out 
of which she demands dower, to one Baxter, in payment of her 
individual debts. On the 24th of Augnst 1865 she entered her 
disscnt to the will before the Judge of Probate of Lincoln 
county. 

The estate is in debt to thc amount of somc $4,000, which i t  
is likely will fall upon the real estate of the testator. 

The Court thereupon ordered a writ of Dower to issue, and 
the defendant appealed. 

Bragg, for the appellant. 

Phillips d Merrimon, contra. 

PEARSON, C. J. After the adoption of the Code of Civil 
Procedure, t l ~ e  County Courts being abolished, it followed as 
a necessary implication, that the Clerk of the Superior Court 
was the proper tribunal before which to entcr the widow's 
dissent. While the County Courts exercised jurisdiction in 
regard to the probate ot wills, granting lcttcrs testamentary 
and letters of administration, the duty of causing an entry to 
be made of the dissent of the widow, was an incident to such 
jurisdiction. When the jurisdiction in these respects was 
transferred to thc Superior Court, this incident followed the 
jurisdiction, and as the act of causing the entry to be made 
was merely ministerial, there was no occasion for an express 
grant of power. 

By an Ordinance of tlic Convention of 1868 cli. 40, see. 2, i t  is 
provided, "No widow sl~all be entitled to the bencfit of this ordi- 
nance, in any case where the real cstatc of the deceased husband 
has bccn sold subsequent to his death, or has been dividcd 
betweenhis devisees or heirs at  law." The olojcct of this proviso 
is to prevent a disscnt where the real estate of the husband has 
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been sold by the executor or administrator for the payment of 
debts, or has bccn divided bctween the devisces or heirs a t  law; 
for in such cases it was thought that this indulgence could not 
be granted to the widow, without an unreasonak)Ie derangement 
of what had bcen done towards settling the estate, but i t  has 
no application to a case where the widow has sold or conveyed 
in trust a part of the estate of hcr husband, or even the whole 
over which she had a power of sale, to secure debts of her own. 
Such cases are outside of the principle applicable to sales of 
lthc real estatc or partition, made in setlkrnent of the estate of 
the deceased. 

I t  is said, in the third placc, the creditors of the wife or the 
trustee, are necessary parties. We do not think so: 

1. In  an action for dower, only the heirs or devisces of the 
husband, or the person claiming under the husband by deed 
" ir~ter viuos," are necessary parties defendant, for they have 
thc land demanded by the action. 

2. The creditors of the husband have rights which may be 
contingently affectcd by this decision, but they have never been 
made parties in a writ of dower,--dower is not demanded of 
them, and in rcspect to their contingent rights, they are sup- 
posed to be represcntcd by the heir; as they arc by the personal 
representativc, if he be sued for a part of the personal estate. 

3. The creditors of the wife in respect to thcir contingent 
rights are rcprcsentcd by her, and the fact that she has made 
an assignment in trust for certain of her crcditors, cannot vary 
the matter, for hcr assignee has the same interest as she has. 
If her application for dower be rcfused, she and her assignee 
arc subject to the husband's creditors. If her application for 
dower is allowed, then as upinst  her, the assignee still rctains 
all his rights under her deed, and as against the creditors of the 
husband, he is sccured in a t  lease one-third of the land, so that 
the interest of the assignee is on the side of the widow's applica- 
tion, and he is represented by her. 

4. In this particolar casc, there is ratl~er more reason for 
making the crcditors of the husband parties, than the assignce 
of  the wife, for i t  so 3lappcns that the intcrcst of the heir is 
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against-them; if the widow fail in her application, the heir 
according to the will, gets nothing except the limitation over 
as to one-half, and that half is liablc to the debts of the 
husband. 

If sllc succeeds in her application the heir takes two-thirds 
of the land, and a reversion in onc-third, and i t  is subject to 
the debts of his ancestor in no otlicrwisc than the contingent 
limitation over. We are satisfied that the contingent rights of 
creditors cannot be secured by requiving them to be made 
parties without rcndcring the proceedings too cumbrous. A 
decree can be madc so as to settle the controversy between 
the widow and heir, saving the rights of third persons. Code 
of Civil Procedure, 4 65. Let this bc certified. 

PER CURIAIN. Judgment affirmed. 

TIPE STATE v. JOIIN SMITII. 

That an indictment concludes against the form of the Statute, instead of 
Statute, is no ground for an arrest of judgmeut. 

(S. v. Moses 2 Dev. 452 ; 8. v. Tribntt 10 Ire. 151 ; S. v. SumIy 3 Ire. 570 and 
8. v. A6ernatJq Bus. 428, cited and approved.) 

INDICTMENT for retailing spirituous liquors, tried before 
Thomas, J., at  Fa11 Term 1868 of the Superior Court of 
JONES. 

The only qucstion madc before this Court was upon the 
refusal of his Honor bclow to arrest the judgment, although 
the indictment coricluded against the form of the " Statue " 
instead of Statute. 

No couxml for tllc appellant. 

Attor~zey General, contra. 

SETTLK, J. The defendant moves to arrest the judgment, 
for that the indictment concludes against the form of the 
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STATE u. SMITII. -- 

" statue, " when i t  should have been, sfatzrfe. What is the 
effcct of substituting the word " statue" for statute, in Ibis con- 
nection ? 

l?ormer!y, i t  was necessary to set out a t  length the statute, 
or statutes, if more tlla~i one, upon ahich an indic~ment was 
foundcd, in order that the party might be informed of the law, 
against which i t  was allcged that he had offended. This par- 
ticularity being attended with much inconvcnieuce, and ren- 
dering thc proceedings very cumbcrsomc, the conclusion "conlra 

formam statutl" or '' CO?Z~YCG for.inam slut?rforzlm " if the indict- 
mcnt was f~unded upon rnorc tl1an one statute, was rcceivcd 
as a sufficient coirlplia~lce with the law, instead of the long 
recital. But as many prosecutions still failed, because of the 
conclu~ion, " contmforrnm~~ sfattiti," when i t  slronld have been 
" .statutorwn," and vice versa, the Courts permitted the device 
of concluding " conlra formum statut., and would conslnlc the 
abbreviation to be stcctuti or stukiioi8uwa, in order to fit the 
casc. 

It is intererting to trace the changes whicli have taken place 
from tirne to tirne, in regard to the substance, as well as to  
the form of indictmcats. When first introdnccd, the utmost 
particularity was required in alleging, according to tile truth 
of the matter, all the facts and circumstances attending the 
orence. And as the proof had to sustain the a1lcgation:i in 
every particular, i t  was very difficult to obtain conviction,-so 
much so indeed, that thc Courts were compelled, by consider- 
ations of public interest, to relax, by construction, the strin- 
gcncy of thc rule, wllich required strict proof of everything, 
which it was necebsary to allege. They would hold, for 
instance, that an indictmeut charging that A came to his 
dcath, fi om the effects of a mortal wound, upon tllc right side 
of the head, was sustained l ~ y  proof that the mortal wound 
was in and upon the left side of the body. I t  is ~onlcwliat 
rernarliablc, tbat while the Courts, by coustruction, dispensed 
with so much of the proof iieccssary to sustain au indictrncnt, 
they a t  the samc timc striclly adliered to old precedents, in 
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regard to the allegations of the bill. They would not hesitate 
to arrest judgment, for a f d u r e  to set out a fact, which if set 
out, they held, i t  was not necessary to prove according to the 
truth of thc matter. 

I t  is evident that the Courts have looked with no favor 
upon technical 01~~jections; and tlie legislature has been 
moving in the same direction. The currei~t is all one way, 
sweeping off, by dcgvees, "inCorinalities and refinen~ents," until, 
indeed, a plain, intelligible and explicit statcmcnt of the charge 
against the defendant is all that is now required, in any crim- 
inal proceeding. 

The Act of 1811, Rcv. Code, ch. 35, see. 14, has received 
the almost universal approbation of the bench and bar. It 
needs no higher endorsement than that of the late Chief Jus- 
tice RUFFIN. E e  says, in State v. Moses, 2 Dev. 452, 'L this 
law was certainly designed to uphold the execution of public 
justice, by freeing the Courts from those fetters of form, tech- 
nicality and refincrnent, which do not concern the substance 
$of the charge, and thc proof to support it. " 

This act has received a very libcral construction, and its 
efficacy has reached and healed numerous defects in the sub- 
stance, as well as in the form of indictment. I t  is unnecessary 
to express an opinion, as to whether the Act of 1811, alone, 
would not cure the defcct we are now considering, for the 
Legislature has by a subscqucnt act removed all doubt upon 
the subject. 

I t  seems that there is no particular magic in the conclusion 
against the form of the "statute," for other words may be 
used wllich might serve the same purposc. 

Tn State v. T~ibntt ,  10 Ire. 151, which was an indiclrncnt 
for retailing spirituous liquors without a liccnse, the conclu- 
sion was against the form of the " Act of ilssembly, " instead 
of the " statute." Attention is called lo the hc t ,  that the title 
of our Legislatnreis " The Gericral Assembly," and that there is 
no such body as "The Asscmhly;"a~ld yet it was held that thehct  
of 1811 curcd the defect, and that Llrcre appeared sufliicicnt upon 
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the face of the indictment, to induce t11e Conrt to proceed to 
judgment. 

It was repcatcdlp ruicd, howcver, thal i t  did not embrace 
the casc where an ir:dictmeiit co~icludccl agaiilst the fonn of 
the " statute, " w!len i t  s'l~ould have becn " statutca, " and %ice 
vcim. #fate v. h h c l , i j ,  3 Ire. 570, and Sfot i~ v. ALei.naf?,y, 
Bus. 428. 

I n  both of these caws, allcntio~r is called to the statutc of 
7 Gco. 4, cli. 64, see. 20; alld it is inlimated that a similar 
reform would be beneficid i11 this State. 

Sl~ortly after Aberuathy's casc, we find the Legislature 
enacting tliat, " no judgment upon any iiidictrrmlt [or felony 
or inisderncanor, whether after verdict, or by coi~fessiorr, o r  
otlicrwise, shall be stayed or reversed for the want 01 the 
averment of any matter unnecessary to be proved, nor for tile 
onii~sion of the words " with force a d  arms, " nor for the 
insertion of the words " as sppears by the record," or of the 
words " against the form of the statutes " instead of the 
words " against the form of the statutc, " or  vice versa; nor 
for omitting to  state the times a t  which the oll'eiice was 
cornmittcd, in any case wlicre time is not of the essence of 
the oEence, nor for stating the time imperfectly, nor for stat- 
ing the offence to have been committed on a day subseyueut 
to the finding of the indictment, or on an in~possiblc day, or 
on a day that ncver happened; nor for the want of a proper 
and perfect venue, when the Court shall appear by the indict- 
ment to have had jurisdiction of the offencc. " 

The Legislature, by this Act, evidclitly intended to cure the 
defccls tliercin named, and all  others of a similar character. 

I t  did not mean simply to abolish the distinction between 
the singular arid plural numbers, and to say that i t  must be 
either the word " statute" or " statutcs, " and tliat no other 
word or  words could supply their places; but i t  meant to say 
that the Courts should disregard all objections of that char- 
acter, and proceed to judgment. There is no such word as 
" statue " in connection with legal proceedings, and the dcfen- 
dant could not have been misled by its use. He must have 
known that it was intended for the word statute, and he was 
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as fully illformed of the nature of the charges against him, and 
of the law upon wllicl~ it was founded, as we would have been, 
had the letter " t " not been omitted in the word statute. 

Giving to the Acts of 1811 and 1854 the same liberal intcr- 
prctation, which tlcy lravc always ~ c e i v e d ,  w e  have no hesita- 
tion in declaring that they fully meet the case bcfore us, and 
cure the defect, upon which i t  is sought to arrefit the judg- 
ment. There is no error. This will be certified. kc. 

PER CURIAM. No error. 

LUCRETIA PEEBLES v. TIIE NORTII CAROLINA RAIL ROAD 

COXPANY. 

An action brought by apassenger against a Rail Road Company, to recover 
damages for injurics to her pcrson, does not abate by the death of the 
plaintiff. 

(Gilreath v. A411en 10 Ire. 7 5 ;  Collier v. Arrington, Phil. 356, cited and 
approved.) 

C A ~ ,  hrouglit to recover damages for pcrsonal injuries sus- 
tained by the plaintiff whilst a passenger on tlie road of the 
defendant. At  Spring Term 1868 of the Superior Court of 
WARREN, before Buxton, J., i t  was suggested that the plaintiff 
had died since the last term of the Court, and a motion was 
made to allow her administrator to become a party. This 
motion was resisted by the defendant, upon the ground that 
the action had abated by such death. 

His Honor allowed the nlotion, and the dcfcndant appealed. 

nlbore and Rogew $ Buic7~elor, for tlie appellant. 

Damages to cover costs and charges, or loss of time, or 
permanent injury to the person, or pain and suffcring even, 
a re  not vindictive, but eompensatory, Sedge Dam. 38, 452, 529; 
Mayne, Dam. 264. Rev. Code ch. 1, $1, compared with §$ 8 
and 9. 

SETTLE, J. Legislation and the decisions of the Courts, 
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?lave wrought great changes in the common law upon this 
sulbjcct, so that we may now say that the maxim "aciio per- 
sontrl~s n ~ o ~ i t w  C M I L  pemoxa ?' is itself dead, or rather has lost 
so 111uclr of its vitality as to bc of very little use. 

The g e m d  rule now is just thc reverse of the old maxim; 
tllc exceptions beirlg bat few. 

" No action, wit,  petition, bill in equity, or information in 
nntixe of bill in cquity or otlier proceedings of whatever 
nat~ri-c, brought to recover or obtain moiley, property or dam- 
ages or to have re l id  of auy lciird whatever, whether the same 
be a t  law or in equity except suits for penalties and for dam- 
q c s  merely vindictive, sllall abate by rcason of the death of 
eitller party, k c  , but tlre same may be carried on, by the h i r s ,  
emcutors and admini~trators of the dcceased party." Rev. 
Code, ch. 1, 6 1. 

This enactincnt goes ruucli further than the previous statutes 
upon the same suhjcct, and in connection with sections 8 and 9 
of the s:mc chaptcr, shows conclusivcly, that the purpose of 
tlic Legislature was to ltccp alive a11 actions and causes of 
:~ctiov-when the damage is actual and not '' rncrely vindic- 
tive." Vindictive darnages are such as are usually given 
against a defendant, as a punisl~rucnt for an act of fraud, 
rnalice or oppression. 

Compensatory darnages are sucll as a plaintiff is entitled to 
rccover for an actual illjury. 

It is a F~miliar principle that in actions of tort, juries may 
give, not only compca~satory darnages for actual injuries, but 
if there are circurnstanccs of aggravation, they may go fur- 
ther, and take into coi~sideration the malice or insult that 
accompanied the tortions act of the defendant, and may in- 
crease their damages according to the circumstances of aggra- 
tion. Gilreath v. Allen, 10 Ired. 67. 

The distiiiction between colnpcnsatory and vindictive 
damages is well established, and is too plain to require expla- 
natio 11. 

In  the case before us the plaintiff a t  the time of her death, 
was seeking to recover damagcs for pcrmanent injuries to 
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her person, and for loss of time, and also for moneys, necessa- 
rily expended for medical treatment. 

With what propriety can damages arising from these causes 
be called " merely vindictive ?" 

Admitting that her representative cannot carry on this 
action for the purpose of punishing the defendant, by the- 
recovery of smart money; yet i t  is clear that he may do so for 
tlie purpose already indicated, Collier v. Awinyton, Phil. 356. 

The judgment of the Superior Court is affirmed. 
This wi l l  be certified, kc .  

I'ER CURIAAX. Order accordingly. 

DAVID KIVETT V .  TI-IOMLIS H. MASSEY. 

No action will lie against a oonstable for money received by him in h i s  
official character, until after a demand. 

(Potter v. Sturg~s,  1 Dev. 79, Whzte V. @iZIer, 3 D. 8c I3. 55, H y m a ~  v. Gray, 4 
Jon. 155 cited and approved.) 

DEBT, tried before Bccres, J., a t  January Special Term, 
1868 of the Superior Court of CUMHERLAND. 

The action had been commenced by warrant before a mag- 
istrate, and upon the trial before his Honor, the plaintiff after 
showing a receipt given February 1,1849, by the defendant for 
a claim of some $26.75, proved a collection thereof by him in 
1850. The warrant in the present case was issued in 1857, 
and there was no previous demand for the money. 

The pleas were, General Issue, Statute of Limitations. 
I n  deference to the opiilion of his Honor, the plaintiff sub- 

mitted to a non-suit, and appealed. 

B. Fdle~,  for the plaintiff. 

N. Ilfch'ccy, contra. 

SETTLE, J. Was a demand necessary before the commence- 
ment cf this suit? 
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I n  order to deteTmine this, let us see mhat was the liability 
of thc defendant. I t  is true that he received money belongin T 
to the plaintiff, but in what character did he receive i t ?  
clearly, as agent. This being so, was he bound to seek the 
plaintiff in order to pay over the money, which had come to 
his hands as agent, or was the plaintiff bound to seek him, 
and demand i t  ? He mas in no defadt udoss a demand had 
been made upon him and he had refused or neglected to 
account for, and pay over, all such sums as the plaintiff wzs 
entitled to receive. 

No pes t ion  can arise upon the Statute of Limitationq, as 
no d c n ~ a ~ l d  was made before com~nei~eing mit, and therefore, 
the statute did not begin to run. W e  regard tlieve priiiciples 
as firmly settled by the adjudicstious of this Court. In  Potter 
v. Sturges, 1 Dev. 70, which was mry mnch like this case, it 
was hdd, that a previous dcmand should be shown before the 
action could be suqtained. Again, in JVhitp T. Jfiller, 3 D. & 
B. 55, which was an action upon a consta\~le's bond, Potter v. 
Stwges, was cited with approbation, and the Court awardel9 
a ven4l.e de nouo, upon the ground, that there was no proof of 
any demand before suit mas brought. I11 a still later case, 
Hynznn v. Gmy, 4 Jon. 155, the same principle is decided, 
Pearson, J . ,  delivering the opinion of the Court, says: " the 
defendant, having received ,the money as the agent of the  
plaintiff, was riot bound to seek him for the purpose of paying 
it over; so we agree with his Honor, thctt the cause of action 
did not accrue until a delnaiid." 

PER CURIAM. rT- 
i here is no error. 
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W. 'I?. AND J. K. ~ D M O N D  v .  ~ ~ J E I Z O U Q I I S  et.  &I. 

A testator bequeathed to  a certain boy $2,000, to be put a t  interest for the 
purpose of educating him ; and having survived the making of his will 
twelve yesrs, thc boy (who in the interval had received liitle or no edu- 
action) at  his death wasa married rnnnof about twen$y-four years of age: 
hcld, that the legatee was ent,itled to  thelegncy, and that  the fact, tha t  
during his boyhood he refused to  go t;o school, made no d ihrence .  

The devisee of a tract of land, which, by direction of the testator, had been 
levied upon to satisfy a debt, and was :still bound by the lcvy a t  the 
death,-having paid the debt, was cntitled to be subrogntecl to  the claim 
of the  creditor api:lsb the pcrsonal estate of the testator. 

" Lext  of kin," in a mill, means uzerwcst of Bin. 
(Soiws v. Olbrw, 3 Ire. Eq. 369; Sim~nords v. Goodi~ag, 5 Ire. Eq. 352, cited and 

approved.) 

BTLI,, for certain Jcgaciaj, climiissed, p.o ,fo?vm, by Toinyee, 
a t  Fall Term 13118, of tbe court  of Equity for OILSXGE; 

wilereapon the plaintifis appealed. 
The I~i l l  allegcd that orie Wiliiam N. Pratt ,  late of Orange 

ce~mty had died in  1867, leaving a large catate of personalty 
and realty which lie dispoded of by a wilI dated in 1855, and 
d~dy p r o ~ e d  by the dcfcmdant Bnrroughs as executor ; that 
by the will, arnoilg other. things he gave to the plaintiff TV. 
T. Redmond, s e~c ra l  tracts of land, a gold watch and other 
artjcles of pcrsonal projrerty, and also (as follows) " the sum of 
$2,000, to be put a t  interest for (he purpose of giving him a 
c!aasicsl dncation. I t  is nry dcsire that haid $2,000 &dl be 
thus expended, and t h t  he shall take his course a t  the Uni- 
versity of North Cnroliniz. The residue o l  my estate, I leave 
to be sold and thc proceeds to be dividcd betwccn my next of 
kin, s l~are and slisre alilic, with the exception tlmk Caroline 
3arbce shall Aare equally in the aforesaid proceeds with my 
acxt of kin;" that berore tlic testatoy's death an execution had 
been levied upon the land dcvised to W. T. Rcdinoad, 
which having been exposcd to sale after his death under a ven. 
ex.,  the derisee bid it  off a t  the amount of the debt,-and upon 
ihat account is entitled to be reimbursed out of the residue of the 
personal estate of the teatator, mder the doctrine of subroga- 
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W. 1'. AND 1. I<. ~ ~ U M O N D  0. BURROUGHS et. 02. 

tion; that the executor refuses to pay said W. T. Rcdmond the 
$2,000 bequeathed as nbovc; that the legatee was a boy of 
about eleven years of age when the will was written, and is 
now ahout twenty-fonr, and a nlrtrried man, having in the 
interval received only a common English education; that the 
executor aIso rcf~isw to deliver certain llorscs and other lega- 
cies of personal property bequeathed to the plaiutin's. 

Tile defendant Burroughs answered, admitting the material 
allegatioris of the bilI, and insisted that the plaintiff W. T. 
Redmotid, is not entitlcd to the $2,000, because hc is now 
past the age at  whicli i t  could be applied as intended, and 
besides that whilst n boy he had refused to be educated, and 
had run away from a cIassicd sclioo1 to wliicli the testator liad 
sent him. 

Some of the other parties raised a question (preliminary to 
Qc ta!iing of the accounts of the estate) upon the meaning of 
~e word " ncxt of kin," ia the residuary clause of the will. 

Phillip9 d? Battle, for the plaintiffs, cited JVl~etlDce v. Shun- 
nonhozcse, Phil. Eq. 253. 

W. Jf. Battlt, for some of the defendants. 

1 W. T. Rcdmond is not entitled to tile $2,000. Ltfler 
v. Ito~ola~zd, I'hil. Eq. 143; Livermore v. Ccct.teu., 4 Ire. Eq. 
59, compared with Hcwris V. Ikame,  2 Win. 92. 

2. Thc words " next of liin" include all who are such by 
representation. TeclrnicaI words are to be taken in a tech- 
nical sense, unless tlie contest sliow to the contrary. Rogers 
v. B~ickho~cse, 5 Ire. Eq. 304; G ' I ' u ~ J  v. Xuzuyer, Phi l  9; 
coopw v. &mnon, 16. 83; Huwisor~ v. Jbrurd, 5 Ire. Eq. 236. 
The cases, Jones v. Olh~er, 3 Ire. Eq. 369; S im~mzs  v. Coding, 
5 Ire. Eq. 382; Elmsky t. Yoi~ollng, 2 Myl. & K., 780, are only 
3n appearance to the contrary. Sce also Duve7gm.l V. l;Iassel, 
Bus. Eq. 29, and 2 Jarm. Wills, 45, 46. 

B r q g ,  for otlicrs of t2g defendants. 

1. "Next of kin9' means, nearest of kin; Jones v. Oliver, 
Simmons v. Gooding, Barnism v. Wad, dove. 
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2. As to W. T. Rcdmond's legacy for education, L i v e m o m  
v. Carte7., above, and k!dt v. I l o p l ~ ,  5 Irc. Eq. 82. 

R E . ~ E ,  J .  1. The testator bcqucatlicd to " W. T. Rcd- 
mond $2,000, to be put a t  interest for the purpose of giving 
him a classical education" with tllc direction "that said $2,600 
shall be expended, and that be shall take his course a t  the 
University of North Carolina." 

W. T. ltcdmond was some eleven years of agc a t  the date 
of thc will, and the teslator livcd somc ten or twelve years 
thereafter. W. '1'. Retlrnond never received the education 
designed for him (although the testator did send him to scl~ool 
until he received tlic rudiriients of an English cducation,) and 
tlie $2,000 was never expended. ZIe is ilow a grown man 
with a family. And thence the defendai~ts insist that as the 
sole purposc of the bequest was to cducate W. T. Redmond, 
and as  that purpose cannot now be effccted, tlie bcquest fails. 
'l'herc would be much force in this vicw, if there were any 
limitation over of t11c legacy upon the failure to cffcct the  pur- 
pose of the tcstator; lout thcre is nonc. The gift is absolute; 
with the rcquest, to be sure, tliat it s l~al l  be used in a way 
most to the advantage of the legatee in educating him. But 
as i t  has not bcen used in the m o d  advantageous way, is that 
a good reason why i t  shall not be used for him in any way ? 
Or, that he shall hc deprived of i t  altogcthcr ? W e  are of the 
opinion that he is entitled to it. 

W e  do not ovcrlook the fact that the defence is set up that 
the Icgatcc would not receivc the cducation. A t  the sarnc 
time that this dcfence is set up in the answer, i t  is stated tliat 
it was impracticable fbr him to receive it, on account of his 
age and condition. If that be so, thcn i t  is thc w r y  best rea- 
son why he did not receive it, and why he should now hare 
the money. The fact that he was placcd a t  school by the tcs- 
tator in liis lifc tirne, and that he left school of his own accord 
without completing his education, makes no difference, bccausc 
he should have been controllcd, and, while a minor, is supposed 
t o  have been controlled by his parent; and especially because 
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the will speaks as of the tirne when the tcstator died, and is 
to thc same purpose as if i t  had been dated a t  that tirne, and 
the bequest made to take eEect thereafter. 

11. There is also a devise of a certain tract of land to W. 
T. Rcdmond, which, by the direction of tllc devisor was levied 
on under an execution against himself, and after his death, W. 
T. Rcdmond bought the land a t  the execution sale to rclieve 
i t  of the imcumbrancc. And now hc seeks to be subrogated to 
the rights of a creditor, and to have the amount which he 
advanced paid out of the pcrsonal estate or out of the resi- 
duum. We are of the opinion that he is entitled to be subro- 
gated. I t  would not have been so, if i t  had been, not only 
levicd upon, but sold in the lifetime of the devisor. 

111. The testator bequeathed the '' residuum of his cstate to 
be sold, and the proceeds to be divided between his next-of- 
kin, share and share alike, with the exception that Caroline 
Earbee shall share equally in the proceeds wit11 his next-of- 
kin. 7 7  

The question raised upon that clausc, is, what is meant by 
" next-of-kin ? " Next-of-kin in common parlance means near- 
est of kin, and such has becn decided to be its meaning in legal 
parlance, and where nsed in wills. Jones v. Oliver, et. al. 3 
Ire. Eq. 369; Simmons v. Gooding, 5 Ire. Eq. 382. 

If this is the meaning of thc words, then thc living nieces and 
nephews of the testator together with Caroline Barbce, take 
the residuum, to the exclusion of the representatives or child- 
rcn of deccascd nieces and nephews. But i t  was insisted by 
Mr. Battle, that, when technical words arc used, thcy are to 
be understood in a technical sense, unless the contrary clearly 
appears. That is certainly true. And thcncc hc insists, that 
nezt-@in are technical words nsed in the Statute of Distribu- 
tions, to denole those who take the estate in cases of intestacy, 
and that if the testator had died intestate, and his estatc had 
been distributed among his ncst-of-kin, the cliildrcn of 
dcceased nieces and nephews would have takcn with the living 
nicces and nephcws. If nezt-ofkin were the technical words 
30 uscd in the statute, it would be difficult to resist the argu- 
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ment. But tliere lics t11e error. Next-of-1cin are not the words 
used in said statute to denote those who take. If thcy were, 
then only the living nieces and nephews would take as being 
next, nearest-qflein, as between them and the clddren of 
deccascd nieces and nephews. But the words used arc not 
next-ofkin, but "next-of-kin who are in equal degree, and those 
who legalZq ~t'pwser~t flmn. " I t  will be seen, therefore, that 
to bring the terms used in the will within the technical words 
used in the statute of distributions, the words, " and those who 
legally represent them " would havc to be added. W e  are of 
the opinion that the terms used in the will, " next-of-kin, '' 
mean nearcst of kin, and that the living nieces and nephews 
take, to the exclusion of the legal representatives of dcceased 
nieces and nephews. 

IT. The plaintiffs are entitled to the otller legacies named 
in the will, if thcy have not already been delivered to tllcrn 
since the death of the testator, as therc is no evidence of their 
ademption in the life-time of the testator. 

The plaintiffs are entitled to an account, if desired, and i t  
will be refcrred to the clerk for that purpose, and the cause 
will be retaincd for father directions. 

PER CURIAM. Decree accordingly. 

THE STATE v.  VIRGIL KIRKMAN. 

Answers given by a witness to such collateral questions as are put with 
the purpose of showing his temper, disposition or conduct, are not conclu- 
sive, but  may be contradicted by the interrogator. 

One who calls out a statement from a witness, which he subsequently 
impeaches by another witness, cannot object to testimony from the other 
side in support of such witness, on the ground that the statement 8 0  

called out by himself was collnterd matter. 

(State v. Patterson, 2 Ire. 34G, cited and approved.) 

LARCENY, tried before Cloud, J., a t  Fall term 1865, of the 
Superior Court of SURRY. 
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On the trial the prosecutor, one IIaymorc, upon cross-exam- 
ination, deposed to a conversation in relation to the theft wilh 
one Shelton, in which he represented the latter as saying, 
that he knew more of the thcft than he wished to know, and 
that lle would gct m-itmss' money (the sub.ject of the larceny) 
for him by Saturday night. Afterwards the defendants 
introduced Shelton to contradict this statement of the prosecu- 
tor, which he did. On cross examination by the State, Sheltoa. 
was asked if he had not on the same day of the conversation 
with Haymore, made the remark attributed to him by the 
latter, to one PIall, a t  a certain mill. He replied that he did 
not recollect that he had. Afterwards, to corroborate Hay- 
more and contradict Shelton, the State offered to introduce 
Hall, to show that Shelton had made such a remark. The 
defendant objected, on the ground that i t  was collateral matter, 
Tlle Court admitted the testimony. 

Verdict, guilty: Rule for a now trial. Rule discharged- 
Judgment and appeal. 

No counsel for the appellant. 

Attorney General, contra. 

SETTJ,E, J. The whole case discloses that tbc main object 
of tlie defendant was to break down the prosecutor 1Zayrnor.c. 

Hc first calls for a statement from llaymore, a d  then 
attacks him with an impeaching witness; and when i t  is pro- 
posed to corroborate FTaynnore, and iillpcach the impeacliing 
witness, i t  is not for him to say-this is all a collateral matter, 
and the State is bound by the answers of my witness. 

At  what stage did the statemcut become collalcral? Was 
i t  when the defendant called for i t  from IIaymore; or when 
he contradicted il by Shclton? I t  would rnllxr seem that he 
reiarded i t  so, for the first timc when about to be corroborated. 
To permit such attacks upon the credit of a witness, and cut 
off, under the idea or collatteral rna,tter, all opportul~ity to 
corroborate and sudain him, would be exceedingly unfair. 

II would be nothing more nor IWR, than to allow caw party 
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to set traps for another, so adjusted, that of what he caught 
he could take just such parts as he liked, and rcject the rest. 

If the matter was collateral, the defendant introduced i t  for 
the purpose of impeaching the credit of Haymore, and it was 
too late for him to rcpudiate it, when i t  was about to turn out 
differently from what he expected. 

I n  State v. Patterson, 2 Ire. 346, this subject is discussed a t  
length. We adopt the language of Judge Gaston, who deliv- 
ered the opinion of Court in that case. He  says: 

" With respect to the collateral parts of the witness's evi- 
dence drawn out by cross-examination, the practice has been 
to regard the answers of the witness as conclusive. Of late, 
however, it is understood that this rule does not apply in all 
its rigor, when the cross-examination is as to matters, which, 
although collateral, tend to show thc temper, disposition or 
conduct of the witness, in relation to the cause or the parties. 
His answers as to these matters are not to be decmed conclu- 
sive, and may be contradicted by the intcrrogator." 

This language will apply, in the case before us, to the 
testimony of both Eaymore and Slielton, but we need only 
consider it, so far as the testimony of Shelton is concerned. 
It was competent, then, t o  contradict him, provided the proper 
foundation was laid, by calling his attention to what, it was 
alleged, he had statcd elsewhere, so as to revive his recollec- 
tion, and aEord hirn an opportunity of admitting or denying 
the statement, or of giving such explanations as he might see 
proper to do. 

The case states that he was asked, if he had not, on the 
same Thursday he had seen the prosecutor, told " William 
Hall, a t  the mill, that he knew more about the case than he 
wished to know, and that Waymorc should have his money by 
Saturday night," and that he replied, "he did not recollect 
that he did." It appears that Ilc was put upon his guard, not 
only as to the statement, but as to the timc and place, and the 
person to whom i t  was made. 

After this, me think i t  w:ls clcarly competent to introduce 
tlie witness Ilall, and provc t l ~ e  statcinents made to liim by 
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Shelton, on the occasion referred to, both for the purpose of 
impeaclring Shelton, and corroborating Haymore. 

The issue before the jury was the guilt or innocence of the 
defcndant, but the credit of the prosecutor Haymore, bore 
very directly upon that issue, and when i t  was attempted to 
impeach him with the witness Shelton, it bccame material and 
proper for the jury to inquire, what credit was due to Shelton. 

PER CURIAM. There is no error. 

W. B. MARCH and others s. JOHN W. THOMAS. 

At  Spring Term 1867 the plaintiffs appealed to the Supreme Court from-a 
decree made at that Term; at  the June Term 186'7 of the Supreme Court 
they were informed that the caRe had not been sent up; but they took 
no further steps until January Term 1869, when they filed a petition in 
the Supreme Court for a certiorari; Held, that as the petitioners disclosed 
no merits in regard to the original cause of action, and had Been guilty of 
laches in preferring their application-the petition should be refused. 

PETITION for a certiorari, filed in this Court a t  the present 
term. 

The case in which the ce~iiorari was asked is that reported 
ante p. 87. 

The petition stated that the plaintiffs had appealed from the 
decree made a t  Spring Term 1867 of Davidson Court of 
Equity, and filed an appeal bond; that undcr thc belief that 
the cause had been sent up, they employed counsel in the 
Supreme Court, lout were afterwards informed by him that it 
had not becn doclteted; that tho reference had miscarried in 
regard to ccrtain itcms, and had included mattcrs in which 
the petitioners had no intcrcst. The defendant answered; 
and afidavits were taken, by o m  of which it appcared that the 
petitioners had been apprised at Junc Tcrrn 1867 of the fact 
that the caw had not sent up to this Court. 

Jfer&mon, for the pctitionerc 

Xobbins, contra. 
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DICK, J. The rules of law rclating to writs of cert:oruri 
are well sottlcd in this State, and t h y  are fully considered. 
and applied in the cases rcfcrred to in Gattlc's Digcst. 

When a person thinks that injustice or error has bcen done 
in his suit by an inferior Court of record, his ordinary reme- 
dies are an appeal, or writ of error, to a Superior Court to 
have the matter rcheard. If these ordinary renlcdies are 
denied, or fail, without any default of the party dcsiring to 
use them, he is entitled to the extraordinary rcrncdy of the 
writ of certiorari, but he must generally show upon his: appli- 
cation that he has a prima facia case of mcrits, and has bccn 
guilty of no Zacl~es in seeking this rerncdy. Neither of these 
requisites have been shown by the petitioners. Thcir case, in 
the Court below, was referred, by their own counsel, to four 
eminent lawycrs, two of wliom were thcir counsel, and after 
long and full consideration, an award was made, and critered 
as a rule of Court. There is no suggestion of fraud or par- 
tiality in the arbitrators, and even if tlie award was unrea- 
sonable and unjust, its validity cannot be impeached on that 
account. The reason and justice of the case were the very 
points referred to the arbitrators, and tlreir decision must be 
conclusive. The award is certain in its terms, final on all 
points referred-and does not exceed the authority given in 
the order of reference. The appeal of thc petitioners must, 
therefore, have been vexatious, or for the purpose of delay. 

The appeal was prayed a t  Spring Term 1867 of tlie Court 
of Equity for Davidson cuonty, but the case was not scnt up 
to the following June Tcrm of this Court. The statements of 
the petitioners and the Clerk and Master of the Court below, 
upon this question, are contradictory, but it is unnecessary for 
us to decide between them, as the laches of the pctioners in 
not applying a t  January Term 1868 for a writ of certiomri 
is wholly unexplained. At  our June Term 1867, they wrote 
to Mr. Phillips to represcnt them in this Court, and be 
promptly informed them that tlie case had not been scnt up, 
and they took,no steps in the matter, until near the close of 
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June Term, 1868. This unreasonable delay, unaccounted for, 
is alone suficient to deprive thein of the extraordinary remedy 
which thcy seek. The motion is disallowed. 

PER CURIAN. Petition dismissed. 

J. W. WADSWORTII and another v. M. L. DAVIS, Adm'r. of JAMES 
II. DAVIS. 

The jurisdiction of creditors' bills under the Code of Civil Procedne, 
is vested in the Superior Courts,-not in the Judge of Probate. 

The act of 1866-'67, ch. 79, s. 5 ,  allowing executors, &c., to nnke preference 
among debts of equal dignity even after suit brought, does not interfere 
with the operation of creditors' bills. 

It is competent for a creditor in such a bill to ask, amongst other things, 
that the administrator be directed to sell the land of the deceased, forthe 
purpose of paying debts, and in such case he must make all the heirs 
parties to his proceedings. 

1% is nct competent for a Court under a creditor's bill to enjoin the admin- 
I istrator from paying debts, before a decree therein for an account. 

Causes under the Code cannot be set for hearing and transferred" to this 
Court ; they can come up only by appeitl:: 

(Allison v. Davidson, 1 D. & B. Eq. 46 ; rSimnons v. Whitaker, 2 Ire. Eq. 129 
Masters v. Eiardztzg, 3 Ire. Eq. 603, Anon. 1 Hay. 296; Hall v. Gully, 4 Ire. 
345, cited and approved.) 

CREDITOR'S BIIJ,, filed and injunction, obtaincd November, 3, 
1868, in thc Superior Court of MEOKLENBURG. 

At Ball Term, the defendant demurred, and the cause was 
" transferred to the Suprcme Court by consent." 

Thc bill was filed by the plaintiffs on behalf of all the credi- 
tors who would come in and contribute, kc., and sct forth the 
death of the intcstate, insolvent and greatly indebted, amongst 
others, to the complainants, in debts particdarly described; 
that the intestate died, possessed of personal property and a 
large real estate, which had come into tho hands of the defen- 
dant as his administrator, or as one of his heirs at law; that 
the defendant was misapplying the assets. The prayer was 
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for an account, in order that the crcditors might be paid p o  
rata,  for an injunction against any furtlier payment of debts, 
and for further relicf. 

Wilson, for the plaintiffs. 

Dowd, contm. 

RODMAN, J. There havc been in this State too many instances 
of what are called "creditors' bills" to permit any doubt of the 
jurisdiction of a Court of Equity to entertain them. Allison 
v. Davidson, 1 D. & B., Eq. 46; Simmons v. Wl~itaker, 2 lrc. 
Eq. 129; Masters v. 2Iarding, 3 Ire. Eq. 303. 

It is contended howevcr, that this jurisdiction is taken away 
by thc Constitution, and Code of Civil Procedure, and is given 
to the clerk of the Superior Court, under Sec. 418, C. C. P., 
which authorizcs the clerk to " audit the accounts of executors, 
administrators and guardians." This cannot bc so. It was 
not thc intention of the Code, to take away from the Superior 
Courts, any jurisdiction heretofore exercised by Courts of 
Equity. It simply changed the modc of proceeding-. A credi- 
tor's bill demands morc than the auditing of thc executor's 
account; under i t  the Court will procced to decree the distri- 
bution of the hnd ,  which the clerk is incompetent to do in 
such a case. 

I t  is further contended that the right of the Superior Court 
to control thc distribution of the assets among the creditors, 
according to its practice in cases of this sort, is takcn away by 
thc Act of 1866-'137, ch. 79, s. 5, p. 80. I t  becomes ncccssary 
thereforc, to cxarnine that section. I t  gives to executors the 
right to prefer among debts of equal dignity, although the 
prefcrred creditor has not commenced suit; and payments made 
by an exccixtor, shall have the like force as if made upon a 
judgment confessed. By the common law, the cxecutor had a 
right to prcfcr among debts of equal dignity, but not volun- 
tarily against a creditor who had bronght suit. Anon. 1 Hay. 
294 (34); Hall v Gully, 4 Ire. 345. A ~ l d  many creditors were 
induced to bring suit for the purpose of depriving the executor 
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of this power. The statute continues this power after snit 
brought. Its policy was to discharge a multiplicity of suits, 
and a costly scramble among creditors; and also to prevent 
the executors from being injured by unwary pleading, which 
might easily happen undcr the former law; s;d to facilitate 
their setCieimntr. ' h r e  is uothing in that policy to covtra- 
vcne the jurisdiction in quedtion; and we do not think they 
intended to iiripair it. 

?'be present action is more than a c red i tds  bill; it demands 
that the defendant may be compelled lo sell the lands of his 
testator, and to apply the proceeds to the payment of his testa- 
tor's debts (the permlal estate behg  exl~auslecl,) and that tile 
rents arid profits received from the lauds by the heirs of the 
testator since his dcatn, may be applied in like manner. In  
reply to this demand it is said, that the Court will not order a 
sale of t l ~ c  lauds except on the application of the executor 
himsell', as prcscl.ibed in RevLed Code, ch. 46, s. 44. Cut sup- 
pose the cxecutor in the case provided for, refuses or neglects 
to apply, sliafl creditors lose their debts ? Wc think not. 
Thc duty is imposed on the executor for the benefit of the 
crcditors; he is but a trustee of tlie right and duty for them; and 
if he sliould fail or refuse to perform it, the Court will either 
compel him to do so, or to avoid circuity of action, mill itself 
undertake the duty through its proper oficer. 

The Court, however, can make no decree touching the sale 
of lands, or the rents and profits, until all the heirs or devisees 
of the tcstator are made partics. T l ~ e  defendant is only one 
of them. 

The plaintiff further prays an injunction against the 
defendant, paying any of the debts of the testator except 
under the decree of the Court, and the Court allowed it. This 
was erroneous. In  Allison v. Duvidson, ubi szrpra, it is said 
that i t  is only a decree to account, that ties up tlic hands of the 
executor and prevents his making prcferences. This is proba- 
bly the reason why suits of this sort did not become the gen- 
eral means of settling up insolvent estates. No case is known 
in which the executor was enjoined on the filing of the bill. 

There will be a decree that the executor account; and it 
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must be referred, if t l x  partics desirc it, to a rcfcree to state, 
and report an account; if they do not agree on a referee, i t  
mill be referred to the Clcrk of tlie S u p c ~ i o ~  Court of Meck- 
lenburg. 

Tlie injunction is dissolved. 
As the heirs arc not partics there can be no dccree affecting 

their rights. 
The case is'rcmanded to the Superior Court of Mccltlenburg 

county, vhere the plaintiffs may apply to amend Llieir bill as 
they may be advised. They ]nust pay the costs of this Court. 

PEB CURIAN. Injunction clissolved. 

SAMUEL DAY u. 8QUIRE ADAIIIS. 

The power of attorney which a lawyer may be required to file, by Rev. 
Code, ch. 31, Q 87, is some writing addressed to h m  by the client or an 
egcnt for the client; therefore letters writlen by the client to third per- 
sons in which no particular suit is specified, which express gratification 
that a certaingentleman had been employed in solve coiitroversy between 
#e>plaintiff and the present defendant, w11l not supply the  want of such 
a power. 

(Waltola v. Sugg, Phil. 98, cited and approved,) 

j!,lo~ro~ to dismiss a suit, rnadc bcfore Henry, J., a t  Fall  
Term 1868 of the Superior Court of WATAUGA. 

The snit having becn brought to the Spring Term, the defen- 
dant required the plailltiff's attorney to produce a power of 
attorney, and at Fall Term, Q. F. Neal, Esq., the attorney for 
the plaintiff, produced two letters from him whilst in Texas. 
The formcr, addressed to his wife, was as follows: 

" GOLIAD, TEXAS, 
March 9th 1867. 

*s * * * .a€ f 

"I would rather give what I am worth to some good honest 
pepan, as to suffer him (tho defendant) to have one dollar in 
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his rascdly move. So, as  you have ernploycd lawyer Neal to 
assist you, I hope you will obtaiu justice. You are doing just 
what 1 intendcd doing, whcn 1 got home, for Adarns pitched 
into me like a bull dog." * * * t 

The later letter, to his brother, was as follows: 

" CHAPEL HILL, TEXAS, 
April 7th, 1661, 

C * X # * f * 
"Yon wrote me that you are attending Court for me as my 

agm4 in my abscace. You also requested of me to write to 
you whetlicr I was wiilirig you should act or not. As you are  
engaged in it, go on with i t  and do the best yon can. I have 
no doubt but what you will do as well as I could, or better." 
"ic # * t X 8 * 

Both letters were signed by the plaintiff. 
Thercupon the dcfendant moved to dismiss the suit. His 

Honor refused to allow the motion, and the deferidant sp- 
pealed 

FolJc, for the appellant. 

Y~~iZ.ilTi~i d Jferrirnon, contra. 

DICK, J. An Attorncy at Law is a highly useful and hon- 
a-able  officer or our Courts of Justice, and his principal duties 
a re ,  to be true to the Court, and to manage tlie business of hi8 
clicnls with care, skill and intcgrity. H e  is admitted to his 
office in this State, upon a certificate of the Judges of the 
Snpreme Court, of his " competent law BnowIedge and upright 
~haracter." Upon taking the oaths of office, he is authorimd 
to appear as  Attorney in any cause in the Court in  which he 
is  admitted; unless a t  the time when lie "cIaims to enter an 
appearance for any person, he is required to produce and file 
in the clerk's office of the Court in which he shall claim t o  
to  enter an ap~earaiice,  a power of m t h o ~ i t y  to this effect, 
signed by the persons or some one of them for whom he is 
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about to enter an appearance, or by some person duly autlior- 
ized in that behalf," Rev. Code, ch. 31, see. 57, par 16. 

If he enter an appearance for any person and is recognized 
by the Court as ikttorney in the cause no written mthority 
can be ~ ~ q u i r c d  of him a t  a s~abscqlxelit the; and he canuot 
quit the came or bc discharged Lr his clicnt, w~thont leave of 
the C O L L ~ ~ .  Tidd's I'r. 86, 94 FJ4rlfon v. Suqy, Phil. RS. 

I n  this case i t  appears that a t  Spring Term 1868, of 
Watauga Superior Court, a writtcn aullmrity was required of 
the Attorney who clain~cd to represent tllc plaintill: B e  had 
not bccn by tlrc Cc~urt at, ally previous Term, as the 
plaintiff's atlorrrcy. At Fall Tcrni, a motion wax made to 
disnii:;~ the wit for the want of such authority. Mr. Neal, 
an Attorney of tlle Courl, produced two letters from the plain- 
tiff! one addressed to his wife, and the otlier to his brother-in- 
law. Eoth letters are copied in the sistcn~ent of the case 
nlade by his EIonor for t,lris Court. Mr. Neal insisted that lie 
had complied with the requirements of the Statute, and had 
a right to appcar as the plaintiff's Attorney, and his Honor 
being of that opinion overruled the mottion to dismiss. I n  
this ruling there was error. The letters were not addressed 
to Mr. Neal, and therefore were not a power of awthority to 
him, and he had no written authority from any agent of the 
plaintiff. If a written authority bc required of an Attorney 
before he enter an appearance for a party in a suit, he must 
produce it, even if his client is present a t  the bar of the Court. 
The letters produced are too vague and indefinite to constitute 
either wife or brother-in-law the plaintiff's agent for the 
employment of an At,torney. No suit is mentioned, or names 
of parties given. The authority given in a letter of Attorney 
is either general, as to transact the business of the constituent; 
or special, as to do some special business particularly named, 
as to ernploy an Attorney. 2 Bouv. Law: Dict. 37. 

The order of his Honor must be overruled a t  the costs of 
the plaintiq and the suit dismissed. 

PER CURIAM. Judgment accordingly. 
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J. T. PERRY 9, F. A. CAMPBELL and others. 

The duty of collecting taxes, allhough in this State ordinarily discharged 
by she~iffn, ix not mcident to their office as such, and so does not termi- 
nate with the termination of such office : 

TJwefore, one who is specially deputed by a sheriff to collect taxes, contin- 
ues to be a deputy for that purpose after a resignation by his principal; 
and the sureties upon his bond are liable for the money by him collected 
after that time, 

COVENANT, tried before JlitcAcll, ,J-, at  Spring Term 1865 
of the Superior Court of AIX~  I YANDEX. 

The plaiirtiff in this casc was sheriff of Alexander county, 
and nndcr the rcvenue laws of 1866 was rcquired to collect 
the public taxcs in his County for that ycar. 

On the 18th of July 1866, the defc~idant Campbell, cove- 
nanted with the plaintiff to collcct the State and county 
taxes; and to indcrnnify llim against all loss and liability, and a 
bond was executed by him with proper conditions, the other 
defendan ts bcing surcties. 

Campbell receired the tax lists at the same date, and entered 
upon thc performance of his duty. On tllc 22nd of Septem- 
ber 1866 thc plaintiff resigned the office of sheriff. Campbell 
continued to collect taxes for some time after such resignation, 
and failed to make due return. The plaintiff was compelled 
to pay the balance of the County and State taxes, and to 
secure in'lemnity, he brought this suit on the said bond. 

The above facts were presented to his Honor in the Court 
below in a case agreed, and he decided that the plaintiff was 
entitled to recover. From this judgmcnt the defendants 
appealed. 

Folk, for the 8,ppellants. 

Campbell, aftcr the resignation of the plaintiff, ceased to be 
deputy, and for his action thereafter, although i t  was by cou- 
sent of the plaintiff, hiis sureties are not responsible. Leigh's 
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K. P. 2, 743, Pars. Cont. 1, 508, Union Bank v. Riysbee, H. 
& Gill 324, Miller v. Stewart, 9 Wheat. 680. 

Purches, contra. 

Deputations by a sheriff for thc purpose of collcctirlg taxes, 
do not expire with the term of officc of the principal; as the 
dnty of collecting taxes does not belong properly to that office. 
Lenoir v. PVellborn, 1 Dev. 451; Dickey v. AUey, 1 Dev. 433; 
Xlnde v. Garner, 3 Dev. 365; Fitt~ v. Hawkins, 2 Haws 494. 

DICK, J. (After stating the facts as above.) In this State 
tlic fiscal authority of a sheriff in collecting the public taxes 
is not anecessary incidcnt of the office of sheriff and does not 
always terminate with it. This authority and duty is defined 
and regulated by tlic revenue laws of the State. By these 
laws i t  is made his duty, on or beforc a certain day, to receive 
the tax lists, and proceed to collect and makc due rcturn of 
the public taxes, within a specified period. To enable him to 
perform this duty, hc is invested with arnplc and summary 
authority. When he receives the tax list his responsibility 
be?ins, and neither his duty nor authority is dcpendent upon 
thc continuance of the officc of sheriff. H e  cannot free him- 
self from such responsibility, except by collecting and paying 
over the taxes to thc proper officers, under the provisions of 
the rcvenue laws. 

If a shcriff should die during his term of office, provision is 
made for his sureties on his tax bond to collect the taxes, and 
thus save themselves from loss. If a sheriff resign his office, 
hc is still bound as tax-collector, and he still has ample author- 
ity to perform such duty. 

The tax-list is his warrant of distress against all persons, 
who fail to make voluntary payment. There is nothing in the 
law to prevent him from collecting taxes by an agent. 

I t  is asserted on the part of the sureties that Campbell wasa 
deputy sheriff, and that his deputation terminated on the resigna- 
tion of the plaintiff, and after that time they are not responsi- 
ble for any default on the part of their principal. The only 
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WILSON v. FRANKLIN AND BURLESON. 

evidence of a deputation is contained in the recitals of the 
bond. From these it appears that the deputation only 
extended to the collection of taxes. This is not such a depu- 
tation as depends upon the continuance of the office of sheriff, 
but i t  is a special deputation incident to the office of tax- 
collector, and as this office still existed after the resignation, 
the deputation was not terminatcd. 

Campbell continued to act under this deputation, and there 
is no evidence that he suffered any inconvenience from the 
resignation of the plaintiff. 

The defendant Campbell failed to perform the conditions of 
his bond, and the plaintiff is entitled to full indemnity. 

The judgment below is affirmed. 

PER CURJAM. Judgment affirmed. 

PHILIP WILSON u. 8. FRANKLIN and JOSEPH BURLESON. 

A Lieutenant and a Private in the army of the United States; who by com- 
mand of their Captain, took from a citizen on the 17th of May 1865, two 
horses, were thereby guilty of a trespass. 

TRESPASS, tried before 871@p, J. a t  Spring Term 1868, of 
the Superior Court of MITCHELL. 

The defendants, besides the General Issue, pleaded that they 
were soldie~s of the Federal Army, and in taking the horses 
acted under orders of superior officers. 

A special verdict was found, setting forth the details of 
.the taking; that i t  occurred on the 16th day of May 1865, 
in Mitchell County, by order of the captain of a United States 
Cavalry Company to which the defendants belonged; and that 
General Joseph E. Johnston had surrendered on the 25th of 
April before. and General J. G .  Martin, commanding that Dis- 
trict of North Carolina which included Mitchell County, had 
surrendered on the 7th day of the same month. 

His Honor thereupon considered that the defendants were 
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guilty of the alleged trespass, and gave judgment for the  
damages assessed. The defendants appealed. 

No counsel for the appellants. 

Phillip & Xcrrinzon, contra. 

RQDMAE, J. Tbo defendant Franklin was a Lieutenant, 
and the defendant Burlcson was a private in the Uuited 
States Army. On the 17th of May 1865, by command of one 
Jenkins, who was a Captain in the United States Army, they 
took from the possession of the plaintiff two horses. The 
case states, -that at  the time mentioned, there were no armed 
troops in Western North Carolina, in hostility to the United 
States and we know as a matter of public history, that there 
were none in any part of the State. The rebellion, so far as 
North Carolina was concerned had becn entirely suppressed. I t  
does not appear that in seizing the horses, Captain Jenkins 
acted under the orders of the Government of the United 
States, or of m y  superior officer. No questiou arises as to 
what might have been the rights of the armies of the United 
States during the existence of actual hostilities. If i t  slioi~ld 
be conceded that the laws of North Carolina for the protec- 
tion oE private rights, were suspended during the war, as 
regarded the government and the military authorities of the 
United States, upon the suppression of the rebellion those 
laws resumed their original vigor, at  least as against the unau- 
thorized acts of the soldiery. There is no error in the judg- 
ment, and i t  is affirmed. 

BER CURIAE. Judgment affirmed. 
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THOMAS JACKSON v. W. T. SPlCVEY and JOSEPH EARRIS. 

Unless the order for the trial of issues before a jury so direat, the answer 
of one of the defendants in the original cause, is not to be read on their 
behalf upon such trial. 

Where an insolvent person misapplied money which had been placed in 
his hands in trust for his own son, Held, ,that he might replace the same 
without being guilty of fraud against other creditors. 

Although the verdict of a jury upon issues which had been tried by them 
in obedience of the order of a Court of Equity, be not binding npon that 
Court, it will not lightly be disturbed. 

(Thmnm v. Kyles, 1 Jon. Eq. 303, Wug724s u. UZnckweZZ, 6 Jon. Eq. 63, cited and 
approved.) 

ISSUES in an Equity causc, tried bcforc BaxFon, J., at Pal l  
Term 1867 of the Superior Court of FRANKLIN. 

Thc bill in the origiilal cause was for the specific perfor- 
mance of a contract to sell certain lands; and for an ii~junc- 
tion against an action of E<jectmcnt, tlweatcned by Harris, as 
purchaser at  a sale under an cxecution against o m  Andrew 
Jackson. Having been set for hearing npan the pleadings 
and proofs, i t  was transi'erred to the Supreme Court, and, by 
ordcr of that Court at  June term 1867, issucs were frained, 
and sent down far trial before a jury at  Fall Tcrm I867 of 
the Superior Court, and i t  was LLfurther ordcrcd that the 
parties hsvc leavc to read in evidence [at such trial] deposi- 
tions cle bene esse, aud to exaniinc witnesses." 

The issues were: 
1. Was the receipt, which is in the following words : 

"Received of Thomas J. Jackson by the hands of Andrew 
Jackson sixty-four dollars in full payment of tlie balance of 
tilc purchase moncy for the land ~vliich X sold, and on which 
the said Andrew Jackson now resides, acljoining thc lalids of 
David W. Spivey, Jacob 11. Coolcy and otllcrs, containing 
forty and one-half acrcs, tlie deed to which I am to make to 
the said Thonms Jacksou on applicatioii, tliis the 16th day of 
January 1858. 

(Signed) W. T. SPLVEY." 
Witness, 

S. W. Bartholomew. 
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given in good faith for money received from Thomas Waters, 
and paid by Andrew Jackson to W. T. Spivey for the purchase 
of the land in good faith for Thomas Jackson the plaintiff. 

2. Was the said land paid for by Andrew Jackson, and the 
receipt given by W. T. Spivey to make title to Thomas Jaek- 
son taken fraudulently, for the purpose of hindering and 
delaying the creditors of Andrew Jackson in the collection of 
their debts. 

Upon the trial the defendants offered to read the answer of 
Spivey (who was dead); the plaintiffs objected, and the Court 
thereupon excluded it. The defendants excepted. 

The plaintiff offered evidence tending to show that in 1852 
his grand-father had placed in the hands of Andrew Jackson, 
funds sufficient to buy the land in question, with directions to 
buy i t  of said W. T. Spivey for the plaintiff; that Andrew 
Jackson accordingly bargained for the land, but did not a t  
once pay the whole price for it, $20 being wanting because of 
his having misapplied a part of the funds; that afterwards, in 
1858, said Andrew paid out of his own pocket to Spivey an 
account held by the lattcr against him for $65-one item in 
which was the $20 above, and that thereupon he took the 
receipt in dispute. 

His Honor, upon this part of the case, instructed the jury 
that if the grand-father had placed funds in the hands of 
Andrew Jackson, as above mentioned, for the purpose of buying 
the land in dispute for Thomas Jackson, i t  would make no 
difference whcther Andrew had applied the identical money to 
that purpose a t  once, or had first misapplied the funds to his 
own purposes and then replaced them with funds of his own; in 
either event the plaintiff was entitled to their verdict. 

Verdict for the plaintiff upon both issues. Rule for a new 
trial. Rule discharged; judgment against the defendants 
for the costs of the Superior Court, and appeal. 

Davis and Rogers & Batchelor, for the appellants. 

1. Spivey's answer ought to have been submitted as evidence, 
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JA4c~s01Y' 0. SPIVEY AND HARRI~.  

being responsive to the bill. Adams' Eq. 25, 3 Green. Ev. 3, 
284. 1 Ilev. Eq. 366, 2 D. & B. Eq. 263, 1 Jon. Eq. 226, 2 
Ibid 505. 

2. The cl~arge is erroneous, as Andrew JacGson's replacing 
tlie money with his own, undcr the other evidcnce in tllc case, 
may have been in fraud of his own creditors. 

3. The finding of the jury is not ondusioc upon thc Court. 
Adams' 376. 

No counsel, conbra, 

RODMAN J. The Erst exception of the defcndant, was bccause 
of t l ~ c  rcfusal of the Judgc to pernlit the answer of the defcnd- 
ant Spivey, who was then dead, to be rcad in evidence for the 
defendants at  the trial of the issues. The Judge committed no 
error in this. On a trial of a suit in a Court of Equity, 
the answer of a defendant may be read by him in evidence 
where i t  is responsive to the equity set up in the bill and by 
way of dcnial; but i t  is not evidence for him in that Court of 
an affirmative defcnce by the allegation of new mattcr. 2 Dan. 
Ch. P. 983. TJ~ornas v. Kyh,  1 Jon. Eq. 302, I h y J ~ e s  v. 
BluckweiY, 6 Jon. Eq. 63. 

When issues are sent down to to be tried by a jury, i t  is not 
the practice to allow the answer of the defendant to bc read, 
or even that part of i t  which is responsive and negative, unless 
it is so dirccted in the ordcr for the trial. The Court may 
order that the answer shall be rcad, or that certain admissions 
shall be made, and so shape both the issues and the mode of 
trial, as to elicit the truth. 

One reason f ~ r  excluding the answer is that statcd by the ' 

Judge, that the plaintiff has had no opportunity for cross- 
examination. Another is, that the answer is not anywhere 
evidence of affirmative matter, and the affirmant in tlie issues 
having on him the onus proDuncli, there can he no necessity for 
using thc answcr simply as a denial, and the issue is tried like 
any other issue of fact joined a t  law. 

As to the sccond exception of the defendants, we can see ncl 
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error in the manner in which the Judge left the issues to the 
jury. The main question was, whether Andrew Jackson paid 
for the forty acres of land by a voluntary appropriation of his 
awn rr,oney, or  in discharge of a debt to Thomas Jackson the 
plaintiff, which he owed by having received the money from 
plaintiff's grand father with directions to apply i t  to the pup 
chase of this land, and having temporarily appropriated i t  to 
his own use. If he was bona jide a debtor to the plaintiff to 
the amount paid, he might prefer him, although he was his son, 
and if he had made the purchasc with thc money of his son; 
and taken the deed in his own name, he would have been held 
a trustee for his son. 

It is true that the verdict of the jury is not positively bind- 
ing on the Court, but i t  will not be lightly disturbed, and we 
sce nothing in the evidence to impeach it. 

Thc plaintiff is entltlcd to a decree for a specific performance 
by the heirs of the deceased defendant Spivcy, of the contract 
of their ancestor, and to llare his injunction against the dcfcnd- 
ant IParris perpetuated. 

The plaintill: will rccorer his costs against Harris. 

PER CURIAM. Dccrce accordingly. 

TI-IE CAPE FEAR AND DEEP RIVER NAVIGATBON COMPANY 

B. MILES COSTEN. 

The Act of 1858 -'59, ch. 142, does not purport to extinguish the Cape 
Fear & Deep Ever  Navigation Company; and does not in filct extin- 
guish it. 

What the effect of that Act may be in some other respects,--Qume? 

Tbe Statute of Limitations upon a cause of action against a stockholder 
in that Company, for the balance of his subscription after a sale of his 
stock, begins to run fronl the time of such sale, and not from the time of 
the last assessment upon the stock. 

Parties to appeals have no right to waive appeal bonds so far as costs are 
concerned. 

I~SSUMPSIT, tried before IAatk, J., at  Fall Term 1863, of 
the Superior Court of C ~ a ~ ~ a a i .  
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The plaintiff is a Company, chartered by Act of Assem- 
bly passed a t  the session of 1848-'49. The defendant had 
subscribed to the capital stock of the Company, and his stock 
had been duly assessed, (January 20, 1853) and upon his 
failure to pay the assessment, had been sold (on the 14th of 
March, 1854) according to the provisions of the charter. This 
action was brought on the 25th of August 1856, for the 
balance of the subscription after applying the proceeds of the 
sale. 

By the Act of 1858-'59, ch. 142, i t  was provided that the 
property, corporate powers, privileges and fraiichises of the 
Company should be sold, and that thc Governor of the State 
should purchase thc same, and tlicreupon tliey should vest in 
the Stale of Nortll Carolina To such sale a mgority of the 
stockholders in general meeting assented, whilst a niiiiority 
protested against it. The sale accordingly was made, and the 
property, &c., was bought by the Governor. 

In the Court bclow, the plaintiff submitted that the Act of 
1858-'59 was unconstitutiorid, and, if that wcre othei~wise, 
still transactioris under i t  did not affect the existence of the 
Compauy. On the other hand, the defendant submitted that the 
Act of 1868--'ti9 was constitutiond, and that under i t  and the 
subscqucnt sale, the Company had been extinguished, and that 
so this suit had abatcd. 

Tlie Court, upon the f ~ t s  agreed, gave a judgrilcnt for the 
plaintiff, and the defendant appealed. 

Howze, for the appellant. 

Phillips & $ferrimor~, contra. 

DICK, J. I t  is admitted in the "case agreed " that the 
plaintiff was a corporation duly orgaxized undcr an Act of 
the General Assembly of this State; and the first, and principal 
question prenented for our determination, is, whether thc 
plaintiff still has a corporate existence. It is insisted that the 
corporation was dissolved by an Act of the General Assembly, 
ratified the 16th day of February 1859. 
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CAPE FEAR AND DEEP RIVER NAV. Co. v. COSTEN. 

In  England the power of creating corporations is a part o f  
the Royal prerogative, which is respected by the transcendent 
authority of Parliament. 1 Black. 473. When the King 
creates a corporation by letters patent, he cannot by his pre- 
rogative change the terms of his grant, or dissolve the body 
politic. This can only be done with the consent of the cor- 
poration, or by Act of Parlianlent, whiah is boundless in its 
operation. By the mutual consent of the King and his 
patentee, the tcrms of the patent may be changed, enlarged or 
diminished. 

In this Statc, the power of creating corporations is vested 
in the Legislature, and there arc two kiuds of corporations 
recognized by our law: 

1. Such as are created solely for the benefit of the public, 
and in which the citizcn has no private individual interest. 

2. Corporations which are based upon contracts betwcen 
Legislature and citizens, and in which individual rights and 
interests are guaranteed. 

Ovcr the first class, the Legislature has entire control, and 
may modify, change and destroy, them, at  p l e a ~ r e .  Nills V. 
Williams, 11 Ire. 558. 

Over the second class, the Legislature has power only so 
far as provided for in the charter of the corporation. The 
charter is a contract which is protected by the Constitution 
of the United Statcs, Art. I., sec. 10; but that provision 
does not prevent the parties from making changcs, by mutual 
consent, in the obligation of their contract. I t  may require 
the unanimous consent of the corporators to surrender their 
franchises, or make any material change in the terms of their 
charter, but a majority generally have the power to make 
by-laws, rules and regulations, and to direct a sale of the 
corporate property. 

The Cape Fear and Dcep River Navigation Company is a 
corporation belonging to the second class above named, and 
we must enquire if the Act above referred to, and the pro- 
ceedings had thereunder, had the purpose of dissolving the 
said corporation. We are of opinion that the Act did not 
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contemplate such a purpose, and had no such effect. Its 
declared purpose is " to protect the interests of the State," in 
said corporation. It puovidcs, " that if a sale of the pro- 
perty and effects,' &c., of said Company is made,! then the 
Governor of the Statc is autlthorixed to purchase and take a 
conveyance to himself and successors in office, "whicl~ shall 
vest absolutcly m the State of North Carolina, all the property, 
corporate powers, privileges and franchises of said Company. 

Under an order made by a majority of the stockholders, at 
a regular meeting, the property was sold, and the Governor 
became the purchaser; and took a conveyancc as directed in 
said Act. This transaction does not aEcct the plaintiff 'S right 
to recover in this suit, for whether the act was constitutional 
or not, the corporate existence of the plaintiff is not destroyed. 
This was not a surrender of the corporate franchises on the 
part of thc stockholders, and was not so considered by the 
Legislature; but i t  was a sale and transfer, made between par- 
ties able and willing to make the contract, and did not dis- 
solve the corporation. State v. Rives, 5 Ire. 297. 

Whether the corporate franchises passed to the Governor 
and his successors under said conveyancc, as against the pro- 
testing stockholders, is a question which i t  is unnecessary for 
us to decide, in passing upon the rights of the parties to this 
suit. We have not the power to adjudicate upon the rights 
of parties not before us. I t  is sufficient for the purposes of 
this case, that the plaintiff still has a corporate existence. 

We concur in opinion with his Honor in the Court below, 
upon the insufficiency of the plea of the statute of limitations. 
The dcfcndant was a delinquent stockholdcr, and was pro- 
ceeded against under the provisions of the 9th section of the 
charter of said company. The plaintiff's cause of action did 
not arise until the sale of the stock of the defendant, when the 
deficiency was ascertained for which this suit is brought. The 
writ was sued out within three years from the time the cause 
of action occurred. 
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Parties to a suit have no right to waive an appeal bond, so 
far as costs are concerned. Hereafter, the clerk of this Court 
will not state any such case upon his docket, unless tllc costs 
of the Court are secured. 

PER CURIAM. Judgment affirmcd. 

STEPIIEN W. BRITTON a, WILLIAM R. MILLER and others. 

By will made in 1864, A. J. Spivey gave certain real and personal estate to  
his wife for life, and then to a niece. The niece died in 1864, and Mrs. 
Spivey in 1867. By will, the niece gave " to the children of my brother 
Stephen W. Dritton and of my sister Mary F. Miller, all of my property 
of every description, to them and their heirs forcver." At the death of 
the niece. her brother Stephen had one child, which died before Xrs. 
Spivey. A yem or inore afler its death, and before bhc death of Xrs. 
Spivey, another child was born to Stephen: Hcld that-- 

1. The children of Stephen and Mary tookper capita. 

2. The estate of the niece in poi.session, was to be divided amongst such of 
the children of Stephen and Mary as were in being a t  her deatll ; anil that 
her interest in the estate of A. J. Spivey, was to be divided amongst such 
of those children &s were in being a t  the death of Mrs. Spivey. 

3. The interest of the deceased child of Stephen devolved a t  its death upon 
its father, and was not divested out of him by the birth of the second 
child, more than ten months after such death, (Rev. Code, ch. 38, Rule '7.) 

4. The rule that remainders given by will t o  members of a class, vcst only 
in such as compose the class when the particular estate falls in, applies as 
well to gifts ciisposingof remainders previously created, as to  gifts which 
create remainders. 

(Ch~etws v. Bell, 1 Ire. Eq. 234, and CRa~nbers v. Payrae, 6 Ire. Eq. 276, cited 
m d  approved.) 

BILL, transferred to this Conrt from Spring Tcrm 1868, of 
3 RTIE. the Court of Equity for BE 

The bill was filed by the plaintiff in his own right, and also 
as executor of Margaret S. Britton deceased, as administrator 
of his deceased daughter Rosa Mary, and also as next friend of 
his infant daughter Margaret; against Margaret, Isabclla and 
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William Miller; and William It. Miller as administrator of 
Fanny Miller deceased. 

I t  set forth that one Aaron J. Spivey had died in 1854, 
leaving a will, by which among other things lie devised certain 
real and personal estate to his wife for life, and tlien to his 
sister Margaret S. Britton; that Margaret S. Britton dicd in 
1804 leaviug her inter@ under the above will, and some 
personal estate in possession; tlie whole of which she dis- 
posed of as follows: " I give and bequeath to the children 
of my brother Stephen W. Rritton, and of my sister Mary F. 
Miller, all of niy property of every description. to them and 
their heirs forever;" that Mrs. Spivey dicd in 1867; that a t  tlie 
death of Rtargarct S. Britton, her brother Stephen had one 
child, Rosa Mary, who died, an infant, in September 1864, and 
tha,t in 1866 or 1867, and before the death of Mrs. Spivey, he 
had another, the cornplainant Margaret; and that those named 
a s  defendants, other than William R. Miller, are the children 
of Mary 3'. Miller, Farny having died before tlie death of Mrs. 
Spivey . 

The prayer was, for directions to the plaintiff Stephen as 
executor. for an account, and for general relief. 

An answer was put in by William R. Miller, as adminis- 
trator of Fanny and guardian ad  litern of the other children 
of Mary F. Miller deceased. 

Smith, for the plaintiff, cited and commented upon Grandy v. 
Sawyer, Phil. Eq. 8; Rogers v. Briclchouse, 5 Ire. Eq. 301; 
Burgin v. Patton, Ib .  425; Roper v. Roper, Ib .  16; Shinn v. 
Motley, 3 Ire. Eq. 490; Gilliam v. Underwood, Ib .  100; Knight 
v. Knight, I b .  167; Lockhart v. Lockhart, Ib.  205; Lowe v. 
Garter, 2 Ire. Eq. 377; Adams v. Adams, I b .  215; Lane v. 
Lam, Winst. Eq. 84; Ward v. Stowe, 2 Dev. Eq. 509; B~yccnt 
v. Scott, 1 D. & B., Eq. 156; S@vey v. Spivey, 2 Ire. Eq. 100; 
Harris v. Philpot, 5 Ire. Eq. 324. 

Fowb & Badger, contra, cited Kirkpatriclc v. Rogers, 6 Ire, 
Eq. 130; Patterson v. McMmters, 3 Ire. Eq. 208; Bivens v. 
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Phifer, 2 Ire. 436; Cl~aves v. Bell, 1 Ire. Eq. 234; Chambers 
v. Payne, 6 Ire. Eq. 276, 2 Fearne 91, 92. 

READE, J. I. Under the 2nd clause of Margaret S. Brit- 
ton's will, the children of Stephen -W. Britton and Mary P. 
Miller take per capita. The general rule is that in such 
bequests they take per ca+tcc, unless there is something in the 
will to show the contrary. CImves et. a 1  v. Bell et. al., 1 Jon. 
Eq. 234. 

11. Is  the estate of Margaret S. Britton which she had in 
possession, and that which she had in remainder, to be divided 
among the same persons ? No ! The property in possession 
is to be divided among those who answered the description at 
the time of her death; and the property in remainder is to be 
dividcd among those who answcred the description at the falling 
in of the life estate, and those who legally represent sucll as 
may die during the life of the life tenant. C'hambers v. Payne, 
6 Jon. Eq. 276. 

111. Does Stephen W. Britton take the share of his deceased 
child Rosa Mary ? Yes ! Margaret S. Britton's remainder 
was vested, and at  the time of her death in July 1864, Rosa 
Mary Britton, daughter of Stephen W. Britton, was in being, 
and one to whom the remainder is given. I t  vested in her, and 
upon her death i t  vested in her father, S. W. Eritton, and the 
estate is not divested out of the father by the birth of his 
daughtcr Margaret more than ten lunar months after the death 
of Rosa Mary,-Rev. Code, ch. 38, Rule 7. Of course he 
takes Rosa's share of the property in possession. 

IV. Docs Margaret, a daughter of Stephen W. Britton by 
a second marriagc, and born after death of testatrix but dur- 
ing the life of life-tenant, take ? She does not take any of the 
property which was in possession of testatrix a t  her death; but 
she does take a share of the remainder, which opens so as to 
let in all who answer the description a t  the time of the falling in 
of the particular estate. It was admitted that this would be so if 
the testatrix had created the remainder herself; but it is insisted 
that where the remainder is created by some other means, and 
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the testatrix is not mccking, but is disposi7zg of a remainder 
already made, a different rule prevails, and those who answer 
*he description a t  the time the remainder is disposed of, i. e., 
the death of the testatrix, will take. But we can see no reason 
for the difference, and we do not agree to it. 

There will be a reference to the clerk of this Court to take 
a n  account, if desired. Thc cause will stand for further d i res  

PER CURIAM. Decree accordingly. 

L. S. WEBB, CASII'R, &c., v. FRANCIS A. BOYLE. 

Where land that has been levied upon, is being wasted, and the officer is 
prohibited from making sale by military order, hell that the plaintiff in 
the execution is entitled to an injnnction against such waste. 

The fact that pending the proceedings for injunction, the military orders 
ceased to have eEect, and the stay law was pronounced void, does not 
affect that jurisdicfion for an injunction, which existed at the commence- 
ment of such proceedings. 

A widow who is entitled to dower, can ordinarily exercise no right over the 
land until her dower has been assigned. 

i(Powel2 v. Vowell, at  this term; Jacobs v. SmalZwood ante 112, and Hawdin v. 
HnmZin, 3 Jon. Eq. 191, cited and approved.) 

MOTION to dissolve an injunction, heard before Barnes, 
, J., a t  Spring Term 1868, of the Court of Equity for BERTIE. 

The plaintiff, Cashier of the Bank of North Carolina at  
Windsor, alleged that at  February Term 1861 of the County 
,Court of Bertie he had obtained a judgment against one John 
M. Boyle for $13,319.68, and that an execution upon the same 
was levied upon a tract known as the Rainbow Swamp; that 
.a sale during the war was impracticable, owing to the presence 
sf the armies, and that since the war i t  has been prevented by 
Stay Laws and Military Orders; that John M. Boyle died 
insolvent in the year 1866; that a ven. ex. was issned a t  
November Term 1867, after notice to the heirs of the deceased, 
and the sheriff had been ordered by the military not to sell; 
that  the defendant, a son of the deceased, who is also insol- 
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vent, has been for two years, and is now, engaged in cutting 
timber from the land, which is the only property of the 
deceased to which the plaintiff can resort for payment of his 
debt, and which is not sufficient for that purpose. The prayer 
was for an ii~junction, an account of the timber alrcady cut, 
and for general relief. 

The answey, filcd a t  Spring Term 1868, averred that there 
was nothing in the condition of matters during the war, in 
the ncigbborllood of the land in question to prevent the plain- 
tiff from sellii~g i t  under execution; that the notice which 
issued to thc heirs of John M. Boyle was not served on all of 
them; that the defendant is one of tllcse heirs, and agcnt of 
the widow (who is entitled to dower on said land,) and he 
is also executor of said deceased; that one-half of the land 
had been conveyed by deed (cxccuted July 13,1852) made 
prior to the levy, by the deceased to El. G. Spruill, and that 
deed is now " due and payable '' to the defendants, that the 
land is valuable for other purposcs than the timber, and is 
not the only property belonging to the deceased; and that 
although owing to the difficulty of collecting he can not at  
present meet his debts, yet he is solvent, and able to pay all 
damages that the plaintiff couId recover. 

AEidavits were filed, in regard to the defendant's pecuniary 
condition, and exceptions were put in to the answer, also a copy 
of the deed to Spruill, and of a military order (dated February 
10th 1868,) annulling the injunction granted when the bill 
was filed. 

At Spring Term 1868 the injunction was dissolved, and the 
plaintiff appealed. 

At this term of the Supreme Court Charles Dewey filed a 
petition alleging that the Bank of North Carolina had gone 
into bankruptcy, that he is Assignee, and asking to be made 
a party to the cause. This was allowed. 

Moore and Pl~illips & Herrimma, for the appellant. 

Biggs a d  H. A. Gilliam, contra. 

DICK, J. The object of the bill in this case is to prevent 
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destructive ii~jurics in tlic nature of waste, on land upon which 
the cornplainarlts have an exccution lien. The suit a t  law, by 
which the judgment and execution wcre obtained, was brought 
by complainant Wcbb, as Cashier of the Bank of North Caro- 
linn. The said Rank has bccn adjudged a bankrupt, and the 
assignee, Charles Dcwcy, madc application to become a party 
complainant in this Court, as provided for in See. 16. G. C. 
68. of the Ranlm~pt Act of March 2nd 1867. The application 
was allowed. IIc  is not a ncccssary party, as tlie plaintiff 
Wcbb llas tlic legal interest in the judgment and exccution, 
arid can protect and secwe the eqnital~le interest of the Bank; 
but as the assigilcc and 0 t h ~ ~  plaintifls have co-existent inter- 
ests, they nmy properly be joined in a Court of Equity. 
Adarns' Eq. 31 3. 

Tlre judg~nent in thc Court of Lam was obtained against 
Jolm X. Boyle for a largc debt due said Bank The cxccu- 
tion was issued from February Tcrm 1861, of Bertie County 
Court, and l e~ icd  upon tlic land in question, but a sale mas 
prcvcnted by thc events of the latc war, and by various stay 
laws. John &I. Boyle died in 1866 insolvent. At November 
Tcrm 1867 of said Court, a ve7z. ex .  was ordered to be issued, 
due notice having becn givcn to the heirs-at-lam of said Coyle. 

A. sale was prevented by General Orders issued from Mili- 
tary Ilcadqnarters, staying thc coilection of debts of this char- 
acter. 

This bill was Glcd to Spring Term 1868 of the Court of 
Equity for Bertic, to stay by injunction destructive iiijuries in 
the nature of waste committed by Francis A. Boyle, who was 
in posse:;sion of said land. At said Term the injunction pre- 
viously grantcd a t  chambers mas dissolved in obedience to a 
rnilitary order to that effect. We mill consider this cause 
upon the state of facts shown by the pleadings a t  that term. 
The first qucstion is, was the injunction properly granted. 

The plaintiffs establishcd their right in a Coui t of Law, and 
the legal rcmedy for the enforcement of their lien was a sale 
of tlie land levied on. This legal rcmedy was staged by mili- 
tary orders, and thus rendered ineffectual for immediate relief, 

18 
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While thus stayed, the dcfcndant, who was in possession of the 
land as one of the hcirs-at-law of the said John M. Boyle, was 
committing vcry destructive injuries in the nature of waste. 
The land was insufficient to secure the plaintiffs' debt, and 
these destructive injuries were continually diminishing the 
value of thc plaintiffs' lien. There was no remedy a t  law for 
iqmediate sale, or for preserving the corpus of the estate 
during the pcndcncy of the mililary stay law. W e  may state 
as a general rule, that when a party has an established legal 
right, and, as to its cnforcernent, he is " remediless a t  law," he 
may find adcquate relief in equity. It has been decided a t  
this term in the case of Powdl v. Hozoell, et. al., that t l ~ e  law 
abolishing imprisonment for debt, necessarily enlarged the 
jurisdiction of Courts of Equity in the application of legal 
choses in action to the payment of debts. This stay law had 
tile same cffect, as i t  rendered the ordinary legal remedy of 
the plaintiffs inegectual. The jurisdiction of equity orjginatcs 
in the occasional inadequacy of the remedy a t  law, Adams' 
13 y. 25. ,  and that jurisdiction must necessarily enlarge, when 
from any cause a legal remedy becomes ineffectual to secure a 
legal right. The plaintiifs cannot bring an action of waste, 
or in the nature of wastc, to recover darnagcs for the destruc- 
tive injuries cornplaincd .of, as they have not the legal title to 
the land; and cven if they could bring such action, any judg- 
ment for damages would be valueless, as the defendant is 
insolvent. Thcir only remedy was in equity, to restrain the 
commission of the iujury, and such rcniedy was not in viola- 
tion of the stay law, but was in accordance with its spirit; to 
preserve the corpus of the estate from destruction until euch 
&ime as the lien could be satisfied by a sale. 

These destructive injuries arc plainly and positively alleged, 
and  the insolvency of the defendant distinctly charged in the 
bill, and these allegations are fully sustained by affidavit, and 
a letter of defcndant, and they are met by a very evasive 
answer and affidavit in defense, and the injunction would 
doubtless have been continued to the hcaring of the cause, but 
for the imperative order of the military authorities then in corn- 
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mand in this State. His Honor in the Court below, properly 
yielded obedienoe to the military orders, as silent bges inter 
arrnu, but that temporary government with its general orders, 
has passed away, and the municipal law of the State has again 
assumed its wise and beneficial supremacy. As the stay laws 
of the State have been declared unconstitutional a t  this term, 
in the case of Jacobs v. S~nullzoood, there is now nothing to 
preveat the plaintiffs from having their legal remedy, by a 
sale of the land in question; but this restoration of the legai 
remedy does not deprive the Court of Equity of the jurisdic- 
tion so rightfully acquired and exercised. Hamlin v. Hmlin 
3 Jon. Eq. 191 

We think proper to notice two matters insisted upon as a 
defense by the defendant in his answer. The deed in trust 
executed by John M. Boyle, deceased, in 1852, to H. G. Spruill, 
.as trustee, to secure a large debt to Simmons, can in no way 
avail the defendant, as he does not state how he has any inter- 
est In it. The deed is so old in date that there is a legal pre- 
sumption of its satisfaction, and the defendant does not show 
any thing to rebut that presumption. 

The defendant insists that he is the agent of the widow of 
John M. Boyle, deceased, who is entitled to dower in the land, 
and a reasonable use of tho timber for her bcnefit. This may 
be so-but until the dower is assigned, she has no right which 
she or her agent can lawfully exercise over said land. 

The interlocutory order in the Court below must be reverscd. 
Let this be ccrtificd, ckc 

PER CURIAICI. Ordered accordingly. 
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TIIE STATE v. A. BAKER. J. TIIONAS and G. JOIINBON. 

A Court of Oyer and Terminer held in 1568 by virtue of the act of 1862, 
(Feb. 9,) and under a commission from Governor Ildden to a Judge of 
the Superior Court, was competent to hear and determine cases of crime. 

Where a Judge of the Superior Court holds a term, it will be taken, prima 
facie at  least, that he was nuthor~aed so to do, aud that i t  was regular. 

A general verdict of guilty, apon an indictme~t coataining several ooulits, 
will be suppoited, although lhese are tiw~iswtent as regards their state- 
ment of the manner of ki1lir.g. 

A charge that-"if the acts depos~d to by @. 1'. mere the cause of the 
death, it was murder," hrid to be nJ trcspass upon the province of the 
jury. 

During a capital trial, one of the jury (then out of Court in oha~ge of an 
oiEcer for the purpose of eating dinner) wus allowed to pass by or near a 
number of peruonq, and to eul his cliiiuer n short d:slnuce from the other 
jurors, nlihough hhs conversed wlih no one,--hdd to give no just cause of 
complaint to the prisoners. 

(Spurhnan v. Daughtry, 13 Ire. 168; S. v. Ledford, 6 Ire. 5 ; AS'. v. Morrison, 2 Ire. 
9; S v. Mzller, 7 Ire. 275; S. v. M c  (?asadless. 9 Ire. 375 ; S. v. WzlIznii s, 9 
Ire. 140; 6. v. Eesttr, 2 Jon. 88, cited and approved.) 

MURDER, tried befox ~ i l c / w ~ ? ,  J, a t  a Court of Oyer and 
Terminer for Harm~x,  hcld in July 1868. 

The record set forth a c o i w i ~ i ~ ~ i o n  from Governor Worth 
to Judge Nitchell, dated Jrrne 22, 1868, authorizing him to 
hold the Court in qucstion a t  such early time as be  night 
appoint; also one from Governor Roldcn to the same, dated 
July 14, 1868, giving hirn like authority to hold a Court on 
the 27th day of July 1868. 

The indictment contained four counts, which clxargcd the 
homicide to Lave been corninittcd (I) with a stick, (2) by cast- 
ing to the ground, striking, kicking and beating, (3) by drown- 
ing, and (4) by sornc incans unkuown. 

The prisoners and the deceased had been playing cards 
during the night, the deceascd being winner. The prisoner 
Baker thereupon, becamc angry, abusing the deceased, and 
insisting that he should retnrn the money. This was refused. 
Thereupon, as was testified by a wi tncs  named Cuba Panton, 
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who was in a room adjoining, Baker renewed his abuse, and 
struck the deceased with some instrument that had a handle, 
and knocked him down. I-le fell backwards, his head striking 
upon a passage floor. Thereupon, a blow with the same or a 
similar weapon was given by each of the other prisoners. They 
thcn dragged him off' groaning and begging for mercy. He 
was not sccn again until some days afterwards, when his body 
was found in Roanoke river. When found, a wound, appar- 
ently made by a hammer, was discovered on the frontal bone; 
a physician pronounced i t  to be mortal, and the causc of the 
death. Other wounds not of themselves suflicient to produce 
death, were found upon tlie body. 

Thc Court instructed the jnry tlrat if tlie acts deposed to 
by Cubs Panton mere the cause of the death of the deceased, 
(Wade Ditcher,) it was murder by the prisoners. Thc pris- 
oners excepted. 

During the trial tlie jury were permitted, under the charge 
of an officer, to cat their dinner. Oue of them was allowed by 
the officer to pass by or near a number of persons, and to eat 
his dinner at  a short distance from thc others. I t  was not 
allcged or believed that lie conversed with any one. 

The term of thc Court was stated in the case to have been 
held under an appointment as Judge of the Supcrior Court, 
and under the special commission by Governor Holden. 

Verdict, Guilty; Rule for a new trial; Rule discharged; 
Judgment, and appeal. 

Conigland & Solomon, for the prisoners. 

1. The acts of 1862 and 1863 ceased to have effect upon the 
adoption of the present Constitution; and that Constitution 
does not authorize Courts of Oyer and Terminer. 

2. The charge in regard to the evidence of Cuba Panton, 
assumed the " acts" to exist. 

3. The charge violates the rule in the State v. Scates, 5 
Tre. 420. 

The judgment must be arrested, for the counts charge the 
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killing, in inconsistent ways, and the verdict being general, 
there can be no judgment upon it. Reg. v. OIBrien, 2 Car. 
and Kir. 115; Reg. v. Downing, 2 Ib .  386. 

They also cited Chitty, Cr. L. lst, 258; 3d, 734; Hale. PI.. 
Cr. lst, 439; S. v. Moses, 2 Dev. 468. 

Attorney General, contra. 

READE, J. The statute provides that, for "good cause shown, 
the Governor shall issue commissions of Oyer and Terminer 
to the Judges of the Superior Courts of law, which Courts of 
Oyer and Terminer shall have jurisdiction to indict, try," 
&c.,-Act of 1862, February 9. 

" The laws of North Carolina, not repugnant to this Con- 
stitution, or to the Constitution of the United States, shall be- 
in force until lawfully aIteredff-State Constitution, Art. 4, 
s. 24. 

Under the Constitution, the Courts are " Supreme Courts, 
Superior Courts, Courts of Justice of the Peace, and Special 
Courtsw-Art. 4, s. 4. 

A Court of Oyer and Terminer held by a Judge of the 
Superior Court, as provided for in the act of 1862, supra, is a, 

Superior Court, and is not repugnant to the Constitution, but 
is in consonance with it. The act of 1862 is, therefore, in 
force. 

I t  appears from the record in this case, that two commis- 
sions issued to Judge Mitchell to hold the Court, the action of 
which we are reviewing-one from Governor Worth, before 
the late provisional government expired, and one from Gov- 
ernor Holden, after the present permanent government came. 
in. And the statement of the case, which stands in the place 
of the prisoners' exceptions, sets forth that Judge Mitchell held 
the Court "under his appointment as Judge of the Supcrior 
Court, and the special commission of Governor Holden." We 
think, therefore, that it appears affirmativcly that the Court 
was properly constituted, aud had jurisdiction. But i t  was 
not necessary that i t  should appear on the record afirmatively; 
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for, when a Court is held by a Superior Court Judge,-and 
Judge Mitchell is such a Judge,-it is not necessary that 
the record should set out the authority by which he held it, 
because, prim fade a t  least, it is to be taken that he is author- 
ized to hold it, and that i t  is in all things regular. Sparlcman 
v. Daughtry, 13 Ire. 168; State v. Ledford, 6 Ire. 5. 

The indictment has several counts, one charging the killing 
by blows with weapons, another, by drowning, and a third, by 
means to the jurors unknown. And there was a gencral ver- 
dict of guilty. The only evidence offered was upon the first 
count; and there was evidence of the blows, and the physician 
was of the opinion that the death was caused by the blows. His 
Honor's charge was confined to the first count,-telling the 
jury that if they believed that the blows were the cause of the 
death, i t  was murder. 

It was in evidence that the dead body was found in the river 
some days after the blows were given, but this was not relied 
on as evidence of his being drowned, and there was no charge 
upon, or consideration of the count for drowning. 

The prisoner insists that as the killing is charged in differ- 
ent and inconsistent ways, and the verdict is general, the 
verdict is inconsistent, and no judgment can be rendered. 
The authority principally relied on for this position, is Regina v. 
07Brie.n, 61 Eng. C. L. R. 115. In that case one count 
charged the death to be by a blow with a stick held in the 
hand, and another count, by a stone cast and tlzrown. The 
verdict was general. It was objected that no judgment could 
be rendered, because the finding of the jury left i t  uncertain, 
whcther the death was caused by the blow with a stick held in 
the hand, or by the blow with a stone cast or thrown. The case 
was reserved for the fifteen Judges, and was wcll considered. 
The conviction was held to be right, and judgment- was pro- 
nounced. The decision, therefore, does not sustain the position, 
but is not precisely against it, because i t  was put upon the ground 
that the different modes charged were substantially the same, 
both being by blows. P e t  i t  niust be admitted that much fell 
from the Judges arguendo, to favor the position. The physi- 
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cian, who made the post modem examination in that case, said 
there were two fractures of the skull, both might have been 
caused by the stick; but i t  was more probable that one was 
caused by the stone, and he could not say which was the mor- 
tal blow, as cach, without the other, would havc been mortal. 
It is to be observed that in that case there was evidence upon 
both counts, which diffcrs from our case, in which there was 
evidence only upon one count. I t  seems, howcver, to be settled 
both in England and this country, that wEicrc there is a general 
verdict on an indictment containing several counts, some good 
and some bad, judgmcnt may pass upon the counts that are 
good, on the presumption that  to them Ihe verdict attached. 
And so, where one of the two counts is good, and one bad, 
and the prisoner is found guilty, and sentenced gcncrally, the 
presumption of law is that the court awarded senteilce on thc 
good count. Wharton's Crirn. Law, Sec. 3047. 

And i t  is said that every cautious pleader will insert as 
many counts as necessary to provide for every possible con- 
tingency in the evidcnce. To a person unskilled in legal pro- 
ceedings i t  may seem strangc that several modes of death, 
inconsistent with each other, should be stated in the same 
indictment; but i t  is often necessary, and the reason for i t  
when explained will be obvious. The indictment is but the 
charge or accusation made by the grand jury, with as much cer- 
tainty as the evidence before them will warrant. They may 
Be satisfied that the murder was committed, but doubtful as 
to the manner; but in order to meet the evidence as i t  may 
devcloped on the trial, they arc allowed to set out the mode 
in different counts, and then, if any one of them is proved, i t  
is sufficient to support the indictment. 

Take thc case of a murder at  sea-a man is struck down, 
lies on the deck for sonic time insensible, and in that condi- 
tion is thrown overboard. The evidcnce proves the homicide 
certainly, eithcr by the blows or by the drowning, but leaves 
i t  uncertain by which. That would be a fit case for several 
counts; charging the dcath, by a blow; and the deatl1,by drown- 
ing; and perhaps a third, charging it, by the joint resnlts of 
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both. A general verdict would be sustained, and a general 
judgment upon the verdict, and this from the verjr necessity of 
the case. Wharton's Crim. Law, See. 424. 

The killing is the sul~stance, the mode is the form: and 
while i t  is important, that the prisoner should be specifically 
informed of the charge against him, so that he may make his 
defence, yet he cannot complain that he is informed that, if he 
did not do it in one way, he did i t  in another-both ways being 
stated; and i t  is not to be tolerated, that the c m h e  is to go 
unpunished, because the precise manner of cornmittirlg i t  is in 
doubt. 

In  our own Court i t  has been decided, that when there are 
several couuts, some good and sonic bad, and a general vcr- 
dict, judgment may pass upon the good, rqjjecting the bad as 
surplusage. State v. Mowison, 2 Ire. 9; Statc v. Miller, 7 
Ire. 275; State v. JlcCanbss, 9 Ire. 475. 

Where there are several counts, and evidence was offercd 
with reference to one only, the verdict though general, will be 

presumed to have been given on that alone, Xtate v. Long, 7 
Jon. 24. Where there are several counts, charging the same 
crime to have been done in different ways, the jury are not 
bound to distinguish in which way i t  was done, but the ver- 
dict may be general. State v. William, 9 Ire. 140. We see 
no reason for arresting the judgment. 

The Judge charged the jury that, if the acts deposed to by 
Cuba Fanton (who testified as to the blows), were the cause of 
the death, i t  was murder. This charge was excepted to upon 
the ground that i t  assumed the acts to be true, and left only 
their effect to the jury; whercas, the prisoner denied that the 
acts ever occurred, and insisted that the existence of the acts 
ought to have been left to the jury. But we cannot under- 
stand how certain acts caused death, unless the acts existed. 
When, therefore, his Honor told the jury that, if they believed 
that certain acts were thc cause of the death, i t  was murder, 
i t  was the same as if he had said " If you believe the acts were 
performed, and that they produced death, i t  is murder ;" 
because it is impossible that the jury would believe that the 
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acts caused the death, without first believing that the acts: 
existed. 

During the trial, the jury were put in possession of an officer, 
to be kept together, with permission to eat their dinner. One- 
of the jurors was allowed " to pass by or near a number of' 
persons, and to eat his dinner a short distance from the other 
jurors, but he conversed with no one. " There is nothing im. 
this of which the prisoner has any right to complain. I n  
State v. Rester, 2 Jon. 83, two jurors left the rest for fifteen 
or  twenty minutes, but did not speak to any one, and i t  was: 
held not to vitiate the verdict. Let this be certified, &c. 

PER CURIAM. There is no error. 

Doe ex &n ELISHA KINCAID v. E. A. AND R. C. PEREINS. 

The land of a feme covert having been conveyed without her privy exam- 
ination, heM, that there was no adverse possession as against her issue, 
until after the death of the husband. 

(Davenport v. Wynne, 6 Ire. 128, cited approved.) 

EJECTMENT, tried before Little, ./;, at  Spring Term 1868, OF 
the Superior Court of BURKE. 

The facts agreed were that in 1818 one Polly Eincaid (wife 
of John Kincaid) was tenant in common with one Alfred 
Perkins of the land in controvesy. In the same year she 
joined her husband in a deed for the land to the said Alfred 
in fee, a t  the price of $1,000, but there was no privy examina- 
tion of her. She died in 1820, and her husband in 1867. The, 
plaintiff's lessor is their only child and heir, and the defend- 
ants are the sole heirs of Alfred Pcrkins, who died in 1836.. 
There was a demand of possession, and a refusal, before bring 
ing the suit. 

His Honor below having given a pro forrna judgment for 
the plaintiff, the defendants appealed. 
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POWELL V .  HOWELL AND BRIDGEI~S. 

T. R. CaWweZl, for the appellants. 

PhiIZips & Merrimon, contra. 

RODMAN, J. The deed from John Kincaid, and Polly, his 
wife, although inoperative as to her, from want of private 
examination, yet passed the estate of the husband. He was 
entitled to an estate as tenant by the curtesy, and the possession 
of the defendant did not become adverse until his death in 
1867, from which time only, the statute of limitation, began 
to run. Davenport v. Wynne, 6 Ire. 128. 

There is no error in the judgment, and i t  must be affirmed- 

PER CURIAM. Judgment affirmed. 

JOHN H. POWELL v. LEV1 D. HOWELL and D. H. BRIDGER8. 

Since the Act abolishing imprisonment for debt, Courtsof Equity hava 
jurisdiction of suits by judgment creditors to subject their debtors' legal 
choses in action, after a return of nulla bona. 

(Hook v. Xentreas, Phil. Eq. 229, cited and approved.) 

BILL in equity argucd upon demurrer before Thomas, J., 
a t  Fall Term 1868, of the Superior Court of WAYNE. 

The bill alleged that the plaintiff had been surety for a note 
for the defendant Howell, had paid it, and having sued Howell 
for the amount paid, had recovered judgment, and that the 
execution issued thereupon had becn returned nullu bonu; that 
Howell had confessed a judgment for a large sum of money 
to one Everett, upon a feigned debt, and had paid to him a 
sum of money as part thereof ; that Everett was dead, and the 
defendant Bridgers is his executor. Also, that Howell pos- 
sesses a large amount of notes, bonds and other choses in 
action. 

The prayer was that Bridgcrs should bc declared a trustee 
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for the plaintiff, that Howell should be enjoined, and that the 
plaintiff might have further relief. 

The defendants demurred jointly. 
His Honor overruled the demurrer; and the defendants 

appealed. 

Paircloth, for the appellants. 

Person, contra. 

DICK, J. A Court of Law is the proper forum for the 
enforcement of legal demands, and a Court of Equity will not 
interpose its extraordinary aid, until legal remedies have 
proved ineffectual. When a creditor has a legal demand 
against a debtor, he must first establish i t  a t  law by a judg- 
ment, and then use the proper legal process for its enforcc- 
meut. Formerly Courts of Law afforded the cap'as ad  satis- 

faciendum against the body of the debtor, to compel him to 
apply in satisfaction of his debts property which could not be 
reached by a Jeri faeias. This legal remedy has been taken 
away by statute in this State, which necessarily enlarges the 
jurisdiction of our Courts of Equity. 

Whenever a person makes the necessary efforts, and fails to 
obtain his rights in a Court of Law, he may generally find 
relief in a Court of Equity. Eoolc, Skinner & Co., v. Fentress 
ef. al. Phil. Eq. 229. 

The case before us was set for argument on joint demurrer, 
and all the allegations of fact in the bill must, for the pur- 
poses of the argument, be deemed conclusive. 

It appears that the complainant has established his debt by a 
judment a t  law; and that a Ji. fa. has been issued to the sheriff, 
and been duly returned,nulla bona. This legal remedy is exhaus- 
ted, and still the defendant Howell has legal choses in action, 
which cannot be reached byfi. fa. H e  has a clear right to 
ask a Court of Equity for its extraordinary aid in obtaining 
adequate relief. 

The defendant Bridgers stands in the place of his testator, 
James II. Everett, and is bound by the same equities, as far 
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as he has assets. I t  appears that his testator received a large 
sum of money from the co-defendant Howell, ulidcr a judg- 
ment confessed, which was " fraudulent and void, and given 
without any consideration.'' Such a feigned and covinous 
judgment is made utterly void as against the person who in 
anywise is hindered, delayed, or defrauded of his debts. Rev. 
Code, ch. 50, see. 1, (13 Eliz.) 

The judgment is valid as against Ilowell, but the Court 
mill not adjudicate on the conflicting claims of co-defendants, 
except so far as is necessary to aEord relief to the comp!ainant. 
Adams', F!quity,313. If this cage were now before us for final 
hearing upon the same state of facts, we would feel bound to 
make a decree against the defendant, Bridgcrs, such as would 
secure the complainant's claim. His Honor in the Court 
below overruled the demurrer, and we fiud no error. 

PER CLTRIAM. Judgment affirmed. 

JOHN P. LITTLE v. PRESLEY STANBACK. 

Instructions to a jury, that if a plaintiff sustains no injury from the pond- 
ing of water upon his mill wheel, still he is entitled to nominal damages, 
are correct. 

Where a petition under the statute, [Rev. Code, ch. 71, s. 81 for damages 
caused by the erection of a mill upon the stream below, describedit as a 
" grist mill;" without calling it apubldc mill, or a grist mill grilading for toll, 
held, to be sufficient. 

The mere raising of a stream within its banks, although it is not thrown out 
of them, is sufficient to support an action for injury to land through 
which it runs. 

PETITION, to recover damages caused by the erection of a mill, 
tried before Buxton, J., a t  Fall Term 1868 of the Superior 
Court of ANSON. 

Upon the trial, the defendant's counsel asked the Court to 
charge the jury, that if the water backed, by the dam below, upon 
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the wheels of theplaintiff s mills produced no injury to the plain- 
tiff, the latter was entitled to no damage. The Court declined 
ao to charge, and instructed the jury that in such case the 
plaintiff would be entitled to nominal damages. 

Verdict for the plaintiff; Rule for a new trial; Rule dis- 
charged; Judgment, and Appeal. 

Person and Fowb d Badger, for the appellants. 

Strange and R. B. Battle, h., contra. 

READE, J, The statute provides that " any person conceiv- 
ing himself injured by the erection of any grist mill, or mill 
for other useful purposes, may apply by petition to the Court 
of Pleas and Quarter Sessions for the county in which the 
land is situate, setting forth in what respects lie is injured by 
the erection of the mill, &c." Rev. Code, ch. 71, s. 8. 

Under this statute any one whose land is injured by the 
erection of such a mill, may recover damages for the injury to the 
land, and also for incidental injuries,-as, to the health of his 
family, to his machinery, kc. 

The parties went to trial before the jury upon the single 
issue, " Is the plaintiff damaged by the erection of the mill of 
the defendant; and, if so, what is the extent of the damage?" 
The issue is not as specific in terms, as i t  might have been, but 
no other mas asked for, and no objection made by either 
party- 

" The dcfendant asked his Honor to charge the jury, that, if 
there was water backed by the defendant's dam on the plain- 
tiff's wheel, and it produced no injury to the plaintiff, the 
plaintiff was entitled to no damages, and their verdict should 
be for the defendant." 

His Honor declined to give the instructions, but charged the 
jury, that, "if they were satisfied that the water was ponded 
back by the defendant's dam on the plaintiff's wheel, but pro- 
duced no sz~bstantial iqjury, the plaintiff would be entitled to 
m i n u 1  damages." 

Giving to the exception, and to his Honor's charge, a plain 
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and  just interpretation, we think that the point intended to be 
presented was "Is the mere fact of ponding back the water 
upon the plaintiff's premises sufficient to entitle him to nominal 
damages?" His Honor thought i t  was, and we are of the 
same opinion. I t  is like a trespass on land, when the allega- 
tion is, that the defendant broke the plaintiff's close, and trod 
down his grass; i t  is clear that the mere entry upon the land, 
although there be not so much perceptible injury as the tread- 
ing down a single sprig of grass, is a trespass, and entitles the 
plaintiff to nominal damages. 

There were many points taken in the argument a t  this bar, 
tha t  were not taken below, and our province is only to correct 
the errors in the trial below. But me do not see that the 
.objections could have availed the defcndant, if they had be= 
taken in apt time. 

It was objected, 
1. That i t  is not alleged in the petition, that the defendant's 

mill is a public mill, or a grist mill grindingfor toll. That is 
true: but i t  is alleged that it is a "grist mill;" and that is 
within the words of the statute. 

2. That i t  did not appear that any portion of the plaintiff's 
land was overflowed, but only that the wheels of his mill were 
flooded, by the ponding of the water. 

Supposing that this be true, in the sense that the water was 
not thrown out of the banks of the stream, yet the raising 
the water in the stream, necessarily overflowed the banks, to 
the extent that i t  was raised; and these incidental injuries 
were properly considered. So that wc need not consider the 
question, whether the mill and machinery, being a part of tlle 
realty, answers the description of land. 

PER CURIAM. There is no error. 
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Doe ex dem. COLTORD e. MONROE. 

Doe ex don A. N. COLVORD o. L. D. MONROE. 

The laws of North Carolina permit resident Cherokee Indians to take ana 
hold land by grant. 

The low providing that contracts with Indians shdl  he subscribed by two 
witnesses, does not require the probate for registration, to be by both. 

Where one of the two witnesses to such a contract, stated upon oath that 
he could not recollect having subscribed it, it was competent to establish 
that fact by other testimony. 

(University v. Blomt, N. C. T. Reports, 13, Eawkir~s v. Sprkgs, 10 Jon. 130, 
eiteJ and approved.) 

E J E C T ~ N T ,  tried before Cannon, J., at  Fall Term 1868 of 
elre Superior Court of CIIEROKEE. 

The plaintic claimed under a grant from the State to one 
Clausiac, a Cherokee Indian; and then showed that Clausine 
had cormeyed to him by deed dated Augnst 15 1864. This 
deed was proved, a t  the time of its registration, by only one of 
the two witnesses whose names appeared subscribed; and the 
other witness on being iritroduccd at  the trial, said that he 
could not recollect that he had ever subscribed it. 

The defendant objected to tlie grant on the ground that an 
Indian could not hold lands in North Carolina: he also 
objected to the deed to tile lessor of the plaintiff because not 
established at  the probate by two subscribing witnesses; and he 
submitted, that it was incompete~lt for the plaintiff to intro- 
duce testimony to contradict what the other subscribing wit- 
nes testified to on the trial. 

His LTonor overruled each of these objections. 
Verdict for the plaintiff: Rule for new trial: Rule discharged. 

Judgment, and Appeal by the defendant. 

No counsel for tlie appellant. 

P7dlips d? Nerrinzon, contra. 

READE, J. I. There is nothing in the Constitution or laws 
of North Carolina, which forbids Cherokee Indians residents 
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from taking and holding land. There is, tllcrefore, no force 
in the defendant's first exception to his Ilonor's ruling. 

II. The statute requircs that all contracts with Cherokee 
Indians, involving ten dollars in value, shall he in writing, 
and subscribed by two witnesses. The deed oiYered in evidence 
had the names of two subscribing witnesses, as thc statute 
requircs, but upon the probate for registration, only one of 
them was examined. When a will of lands, which requires 
two snbscribing witness, is ahnitted to probate upon the 
testimony of one, i t  will be intended, prima facie, that i t  
was !egally proved by him. University v. Blount, N. C. T. 
R 13. Varven v. springs, 10 Ire. 180. IIis h n o r  committed 
no error in  his charge upon this point. 

111. The fact that one of the subscribing witnesses denied 
his signature, did not of itself render the deed void, and not- 
withstanding his dcnial, it was conlpetent to prove by otlier 
evidence tbat Ire did subscribe it. 1 Blackstone's R. 365. 

PER CURIAM. There is no error. 
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MARY WHITAKER v. LEWIS 'I1. BOND. 

A motion for an injunction made after the corning in of the answer, must 
be founded upon the equity therein confessed. 

Theref09 e ,  Where the answer to a bill for the specific performance of a 
contract to sel:b!and, alleged that the clefenclant was a t r u ~ t e e  of tllc land 
in question, and as such sold i t  for Coilfedrrate money, a t  anction, for 
cash, on the 22d of January, 1MG8; that the complainant became the 
purchaser, but did not comply with the terms, and dld not offer the 
money until ten or twelve months afterwards, when she tendered it 
and a:keJ. for a deed, which was refuscd. Z d d ,  that  an  injunction to  
restrain the defendant from prosccutil;g an  action of ejectment for such 
land, ought not to have been allowed. 

Tme, w'lich in equity generally is not of the wmncc of a contract, may 
become so a t  periods when thc currency is rapidly deprccisting from day 
to day. 

Where a bidder a t  anction offered one who also propos~d to  bid, that if he 
would desist, she would divide the land with him. held to be a fraud upon 
the  lendo or, and so, t,o violate the contract of purchase afterwards made 
by her as the only bidder. 

(Smith v. Greenlee, 2 Dev. 126, 1CrcBoweZl v. Sinzms, Bus. Eq. 3 30, Morehead 
v. Hunt, 1 Dev. Eq. 85, cited and approved.) 

MOTION, for an injunction, allowed by Barnes, kl;, at Spring 
Term 1868 of the Court of Equity for BERTIE. 

The complainant had filed thc bill a t  Spring Term 1866, 
asking for the specific performance of a contract to sell a 
tract of land dcscribed. I t  alleged that the defendant, as 
trustee for sale, had exposed the land a t  auction, for Confed- 
erate money, on the 22d of January 1863, that the attendance 
mas considerable, the sale a fair one, and the complaiilant had 
purchaeed at  the price of $500. Some time thereafter she ten- 
dered the money to the defendant, and demanded a deed, but he 
refused to give it. She submitted to pay the value of the 
Confederate money at  the t h e  of sale, either in specie or cur- 
rency, as she might be required. 

The answer, filed at the same Term, admitted the sale, and 
that i t  was for Confederate money, but alleged that i t  was 
expressly for cash; that the complainant bought by the favor 
of those present, as zuidow of the trustor, and i t  was so pro- 
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claimed by persons a t  the sale; that she agreed previously to 
the sale, to give two-thirds of the land to one Burcli, who was 
there present to bid, but by such agreement was induced not 
to do so; that the conlplainant had made no offer to pay for 
the land until some eight or ten months afterwards, (currency 
in the interval having greatly depreciated,) when her oEer 
was declined; that the price is a very inadequate one, the land 
being worth more than $2,000 in good money; that the credi- 
tors secured under tlie trust have notified him not to make a 
deed, &c., &c. 

A t  Fall  Term 1867, upon motion of the complainant, i t  was 
ordered that an injunction should issue against the defendant, 
restraining him from prosecuting a certain action of ejectment, 
pending in the County Court of Bertie for possession of the 
land in controversy, until the hearing. 

From this order the defendant appealed. 

Sdt l~ ,  for the appellant. 

No counsel, contm. 

DICK, J. The relief sought by the complainant, is the spe- 
cific performance of a contract relating to land. The case 
comes into this Court by appeal from an interlocutory order 
made in the Court below, granting an ii~junctioa against tlie 
defendant, restraining liinl from proceeding in a pending action 
of ejectment, to recover from the complainant thc possession 
of the land in controversy. The motion for the injunction was 
made after the coming in of the answer, and, by the rules of 
equity pleading, i t  must be founded upon the merits confessed 
in the answer; ddams, Eq. 359. I t  has become necessary, 
therefore, for us to consider, whether the equity confessed is  
sufficient to continue tlie injunction to the final hearing. 

I t  appears from the answer, that the defendant, as trustee 
under a deed in trust, sold the land in question, a t  public auc- 
tion, on the 22nd day of Jannary7 1863. The sale was for 
Confederate money, and the terms mere cash. The complain- 
ant, the widow of the trustor, bid five hundred dollars, and as 
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no other bid was madc, she was declared the purchaser. The 
cash was not paid a t  the sale, hut about ten or twelve months 
thereafter, she offercd to pay the money and take a deed for 
the land. During this period of delay, Confcdcrate money ha6 
depreciated to less than half its value a t  time of sale. 

These are the principal facts set forth in the aimvcr as to 
this part of thc case, and we must consider whether they show 
an equity, which ought to be specifically enforced. The com- 
plainant did not comply with her part of t l ~ c  contract in pay- 
ing cash, which ninst have becn important to tlie dcfendant, or 
he would not have sold for cash. Trust sales are usually made 
on a credit,-cash sales are made to meet sudden emergencies. 
In  cqnity, time is not generally of the esscnce of a contract for 
the payment of money; but in a case like this, where tlie money 
was needed for immediate use, and was to be paid in a cur- 
rency which was rapidly depreciating, the qucstion of time 
becomes really material. The pricc bid for the land was not 
one fourth of its real value, and this delay of the complainant 
for twelve months, ought to deprive her of the relief she seeks 
in a Court of Equity. Perkins v. Wrigl~t, 3 Uar. & McIIen, 
324; Garnett v. J ~ u c o ~ ,  2 Brock. 185; Jlcbiccy v. Currington, I 
McLean, 50. 

This Court cannot estimate the damages of the defendant, 
so as to afford him adequate compensatiun, and tlie fulfilment 
of the complainant's part of the contract cannot be secured, as 
Confederate money is now utterly worthless. I t  is a well- 
established rule of Courts of Equity to refusc spccific perforni- 
ance, when the contract cannot be mutually enforced; Adam, 
Eq. 82. If the enforcement of this contract was practicable, 
its specific performance would be unjust and inequitable to the 
defendant, and tlie trust creditors whom lie represents. The  
complainant also violatcd the contract, and it would be a 
strange equity to give her all the benefit of its enforcement. 

I t  also appears from the answer, that the complainant, a t  
the salc, entered into an agreement with William H. Burch, a 
creditor largely secured in the deed in trust, that, if he would 
not bid against her, he might have two-thirds of the land. The 
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commendable spirit of kindness and sympathy, which is always 
shown to a widow a t  the sale of her deccased husband's estato, 
gave her great advantage as a bidder, and she should have 
been therewith content, and not have entered into a bargain 
to stifle bidding, which tlie law regards as a fraud. In  Smith 
v. Greenlee, 2 Dev. 126, ITenderson, Judge, says: " A sale a t  
auction is a sale to the bcst bidder, its object, a fair price, its 
means, competition-any agreement, tllcrefore, to siifle compe- 
tition is a fraud upon the principles upon which the sale is 
founded." I t  appears from the answer, that the land did not 
sell for one-fourth of its value, and lhat Surch, but for his 
bargain with cornplainant, intended to make the land bring 
something like its value. Tliis bargain, therefore, stiflcd corn- 
petition, was a fraud upon the vendor, and vitiated the con- 
tract. HcBozuell v. Simrns, Bus. Eq. 130; iKoreheud v. Hunf, 1 
Dev. Eq. 35. A Court of Equity in tlie exercise of a sound 
discretion cannot enforce such a contract. There are other 
serious objcctions to a specific performance, set forth in the 
answer, which wc deem it unncceseary to advcrt to, a t  this stage 
of the case. After careful consideration we are satisfied that 
therc is not sufficient equity confessed in the answer, to con- 
tinue the injunction to the final hearing. I t  is therefore ordered, 
that the injunction bc dissolved at  thc costs of the complain- 
ant, and that the case be remanded, so that the complainant 
may proceed as she may be advised. 

PER CURIAM. Illjunction dissolved. 
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STATE v. HARSTON. 

THE STATE v. GREEN HARSTON. 

One who is under sentence of death for a felony, is nevertheless competenti 
as a witness. 

To show the disposition of a witness towards the prisoner, he may be askea 
whether he had not heard that the prisoner had been a witness against 
him for the same offence. 

Where a witness stated, in reply to the question whether the prisoner had 
not been sworn against him,-that he had not heard him examined, but 
had heard that the prisoner was a witness, and swore against him, held, 
PEARSON, C. J. dubitante, that the latter part of the answer was suffi- 
ciently responsive, to render it regular for the prismer to object to the 
ruling of the Court upon its competency, without any further examina- 
tion upon his part. 

MURDER, tried before Clozd, J., a t  Fall Term 1868, of 
the Superior Court of SURRY. 

Upon the trial, one Minta Harston, then under sentence of 
death for the murder of the deceased, was introduced on behalf 
of the State. The prisoner excepted to her eompetency, but 
the Court overruled the exception. 

The State also introduced a witness by the name of James 
Manly. Upon his cross-examination, in order to show ill- 
feeling on his part to the prisoner, he was asked whether he 
had not been in jail under suspicion of the same offence. T a  
this he replied in the affimative. He was further asked, if the 
prisoner was not a witness and had not sworn against him on 
the examination before the coroner. To this he replied that 
he did not hear the prisoner examined, but he had heard that 
the prisoner was a witness, and had sworn against him. This 
was excepted to by the State as being hearsay. The Court 
sustained the objection, but added that the defendant might 
ask the witness what his feelings were towards the prisoner, 
The prisoner excepted. 

Verdict, Guilty; Rule for a new trial; Rule discharged; 
Judgment and appeal 

Wwz. H. Battle & Sons and Masten for the appellant. 

Attorney General, contra. 
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READE, J. There were several exceptions to the ruling of 
his Honor, but, as they are not likcly to embarrass the trial 
again, and are of no general importance, i t  is unnecessary for 
us to notice more than two of them: 

I. The prisoner objected to the competency of a State wit- 
ness, upon the ground that she was under sentence of death 
for a felony. Whatever might have been the force of such an 
objection before our statute of 1866, i t  has no force now, for 
that statute provides, that no one shall be held incompetent 
as a witness, on account of crime; of course i t  must mean 
crime of which he has been ascertained to be guilty. 

11. In  order to show the bias of a State witness, from ill- 
feelings, the prisoner asked the witness if he had not been in 
jail for the same offence. He said, he had. He was then 
asked if the prisoner had not bccn sworn against him on the 
investigation before the coroner's inquest, held over the dead 
body. To which he replied that "he did not hear the prisoner 
examined, but had heard that the prisoner was a witncss, and 
swore against him. " This was oQjected to by the State, and 
ruled out by his Honor, on the ground that it mas hearsay 
evidence. 

I t  was not liable to this or to any other objection, and there 
was error in excluding i t  from the consideration of the jury. 

What was the fact proposed to be proved ? Not that the 
prisoner had, or had not becn a witness; but that the witness 
had ill-feeling toward the prisoner, on account of something 
that he knew, or had hcard; and whether the witncss knew, or 
had only l~eurd, that the prisoner had been a witness against 
him, it was supposed to be evidence tending to show his ill- 
blood. And so i t  was If one hears that another is speak- 
ing ill of him, i t  is calculated to make him angry, as well as 
if he had heard the speech himself, and whether in a greater 
o r  less degree, depends upon circumstances; probably, in most 
cases, the report of what is said, is more irritating than the 
thing said would have becn, if hcard. 

We hare considered a doubt suggested by our learned 
brother the Chief Justice, that so much of the answer of the 
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witness, as says that he had heard of it, was not called out by 
the question; that he was asked, whether the fact was so, and 
tha,t he had fully answered, when he said that he had not heard 
the examination, and that i t  was a voluntary statement of t he  
witness to add that he had heard of it, 'and, that as i t  was not 
called out, i t  might be excluded by the Judge, and if the 
prisoner wanted to except, he onghi to have asked the ques- 
tion. " Have you not heard that the prisoner swore against 
you ? l9 

We do not t,hink that makes any diffcrcnce; the answer, i t  
is true, was not exactly responsive to thc question, but i t  was 
not foreign to it, and after i t  was ruled out by his Honor as 
incompetent, it would have bccn scarcely respectful to the 
Court, for thc prisoner to have asked the question dircclly, 
and it could have answered no purposc. 

The fact that the witness had heard that thc prisoner had 
been a witness, " and swore against him, " was evidence tend- 
ing to show ill-feelings on the part of the witness toward the 
prisoner, and ought to have been left to the jury. Nor was 
the error of rejecting it cured by the fact that his Honor 
informed the prisoner, that he might ask the witness the gen- 
e r d  question " what his feelings were toward the prisoner, " 
because the prisoner was not obliged to rely upon the prison- 
er's veracity, as to that. But he was entitled to prove facts and 
circumstances, from which the jury might infer what his feel- 
ings were. Suppose the question had been asked, " what are 
your feelings toward the prisoner?" and the witness had 
ansa-ered " they are very kind; " would not the prisoner have 
been entitled to contradict him, and prove that his feelings 
were unkind ? After the witness answered, that he heard that 
the prisoner had been a witness, and swore against him, i t  
would have been competent for either party to ask him what 
effect that had upon his feelings; but neither party chose to 
do it, and neither party was obliged to do it. What  weight 
the jury would have given to the fact, if they had been allowed 
to consider it, we do not know, but i t  is evidence tending to 
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show the feelings or. temper of the witness. and i t  was error to 
,exclude it. For this there must be a venire de novo. 

Let this be certified, &c. 

PER CURIAM. Veni~e de nouo. 

THOMAB E. ROBERTS v .  ALEXANDER OLDHAM, and others. 

'The equity of marshalling cannot be administered upon an application by a 
Sheriff for instructions for the distribution of money raised upon aundry 
executions. 

I f  an execution by its own teste be upon an equal footing with executions 
in behalf of other persons, it will not be postponed because, being an 
alias, the original upon which it  issued was indulged. 

'Where some of the executions were against a firm, and others againat 
O., one of its members, Held, as the property sold was firm property, 
and insufficient to satisfy the former class of executions, the money 
should be divided p r o  rata amongst those, in exclusion of the latter 
class; 

Also, that the fact that one of the firm creditors was secure6 by a mort- 
gage upon the separate property of O., had no effect in postponing his 
rights to the proceeds in the hands of the sheriff. 

4 Palmer v. Clark, 2 Dev. 354, cited and approved.) 

Question as to the application of money brought into 
Court upon sundry executions by a sheriff, decided by Rzcssell, 
J., a t  Fall Term 1868 of the Superior Court of NEW HAN- 
OVER. 

The sheriff stated that he had in his hands some $1,400 25 
which he had raised upon sundry executions; some of which 
(in all for about $1,975.00) were against the firm of Oldham, 
Denmark & Co.; and others, to a large amount, were against 
,Oldham alone, for individual debts. The money was raised 
by sale of property belonging to the firm. 

For the creditors of the latter class, i t  was argued that Mr. 
Murphy, the principal firm creditor, had lost the priority of 
his execution (which was an alias) because he had indulged 
the defendant, and because he had (as was admitted) a mort- 
gage upon the separate estate of Alexander Oldham for the 
same debt, and to an amount more than enough to satisfy it. 
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Upon consideration, his Honor directed the sheriff to apply 
the money in hand among the executions in favor of the firm 
creditors, Patrick Murphy and Bruce & Cook, pro rata; 
thereupon the other class of creditors appealed. 

No counsel for the appellants. 

Strange, contra. 

DICK, J. The rule that partnership property cannot be. 
subjected to the separate debts of the partners until after all 
the partnership debts are paid, is so well settled by numerous. 
and uniform adjudications, that i t  is unnecessary to refer to. 
authorities. I t  may be regarded as a first principle of law. 

In  this case i t  appears that the sheriff had in hand three 
executions against Oldham, Denmark & Co., for the partner- 
ship debts; and several others against Alex. Oldharn, one of 
the partners of said firm, for his individual debts. The prop- 
erty of the firm was levied on and sold, and the fund in con- 
troversy realized. After bringing the fund into the Court 
below, the sheriff asked instructions from his Honor as to its 
proper distribution. His Honor ordered the sheriff to pay 
the money to the partnership creditors pro mta. From this 
order, the present plaintiffs appealed to this Court. 

The appellants assigned two causes of objection to the 
order of his Honor. First, The executions of Murphy are on 
alias Ji. fa.'s, and on the origiimcls he had indulged the defend- 
ants. These alias $. fa.'s are of the same teste with the other 
executions. This places the claimants on terms of equality 
in this respect. Palmer & Co. v. Clark, 2 Dev. 354; but 
Murphy has superior rights to all the claimants except Bruce 
and Cook, because his executions are for partnership debts, 
and the funds to be distributed are partnership effects. 

The second objection is, that Murphy has a mortgage on the 
separate property of Alex. Oldham, amply sufficient for the 
security of his said debts; and he ought to be required to 
resort to such property for payment. 

Murphy is entitled to assert his right to both funds until 
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his dcbts are paid. He  can properly claim his pro rata share 
of the present fund, and resort to his mortgage for the residue 
of his debts. The sale of the equity of redemption by other 
parties, does not affect the claims of Murphy, or  materially 
change the eqnitable rights of the appellants. The equity of 
marshalling is a, personal one against a debtor, and does not 
bind the paramount creditor. I f  however, the paramount 
creditor resorts to the doubly charged fund, the puisne credi- 
tors may be substituted to his rights,--but these rights cannot 
In this ca,se be administered. Adams' Eq., 271. 

Questions of this kind were formerly determined in a Court 
of Equity, but as the separate and peculiar jurisdiction of this 
Court has been abolished, it may be that the appellants can 
find appropriate relicf under provisions made in the Code of 
Civil Procedure. The order of his Sonor is affirmed, with 
costs against the appellants, and the sheriff will pay the 
money as directed. 

PER CURIAL Judgment affirmed. 

THOMAS KANE AND WIFE MARTHA v. DENNIS MeCARTIIY 
AND WIRE MAEY, and others. 

The act of Congress of the 10th of February 1865, on Naturalization, by 
the expression '' Any woman who might lawfully be naturalized under the 
existing laws, "--means oniy, any woman, 6eing n free whiteperson, and not 
an alien enemy; therefore, where a descent was cast upon the 20th of May 
1863, a woman who in 185'7 had married in Ireland a naturalized citizen 
of the United States, could inherit, although she had always resided in 
Ireland, and continued to do so until after the descent cast. 

I n  the same act, the expression, " Married or who shall be married to a cit- 
izen of the United States," casts a descent in the above case, upon a 
woman who, having been born an alien, in 1851 married anohher alien, 
who declared his intention to become a citizen in 1863, and was natural- 
ized in 1856. 

PARTITION of lands, tried in the Superior Court of WAKE, upon. 
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demurrer to the complaint, by Watts, J, at  Chambers, on the 
26th day of January 1869. 

The complaint set forth that one John Kane, late a citizen 
of Wake county, died on the 20th of May 1863, seized of cer- 
tain valuable real estate lying in said county; that his only 
heirs are the complainant Martha Kane, a sister, and the 
defendants othcr than McCarthy and wife, who are infant 
children of the McCarthys, Mrs. McCarthy being another 
sister of the deceased; that thc infant dcfendants are natives 
of the United States, born at  Newark in Ncw Jersey; that the 
plaintiff Martha, is a free white woman, and a native of ire- 
land, and had always lived thcre until after the death of the 
said John Kane; that on the 28th of November 1867, when 
of full agc, she married the plaintiff Thomas Kane, who a t  the 
date of such marriage was a naturalized citizen of the United 
States, and at  that time upon a visit to Irelaud; that Thomas 
Kane is a native of Ireland who emigrated to the United 
States in September 1848, and was duly naturalized a t  New 
Pork  on thc 18th of October 1855; that he returned tempora- 
rily to Ireland in 1857, and married the plaintic Martha, and 
since then has continued to reside in Ireland, intending all 
the while, after accomplishing a temporary purpose, to return 
to this country. 

I t  also set forth that the defendants McCarthy and wife, set 
up claims to the whole of said land, in right of the defendant 
Mary; that they are both natives of Ireland, and free white 
persons, the wife having lived in the United States since her 
infancy, and having been married to the said Dennis McCarthy 
in May 1851, at  Newark in New Jersey; that her said husband 
was naturalized on the 3d of October 1856, having declared 
his intention to become a citizen on the 7th of January 1853. 

The prayer was for an account from McCarthy and wife, 
who were alleged to have becn in possession of the premises; 
for partition betwixt the infant defendants and the plaintiffs; 
and that McCarthy and wife be forever barred from all claim 
to said land, &c. 
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The defendants McCarthy and wife, and the infants, dernur- 
red severally. 

His Honor sustained the demurrers, and dismissed the 
complaint; whereupon the plaintiffs appealed. 

Hayzaood, for the appellants. 

W. H. Battle, for the infants. 

Pldlips & Battlz, fbr McCarthy and wife. 

PEARSON, C. J. 1. " Pcrsons hcretoforc born, or hereafter 
to be born, out of thc limits and jurisdiction of the United 
States, whose fiathers were or shall be at  the time of their birth 
citizens of the United States, shall be deeu~ed and considered 
and arc hereby dcclared to be citizens of the IJnited States. 
Provided, hornever, that thc rights of citizenship shall not 
descend to persons whosc fathers never rcsidcd in tllc United 
States." 

2. " Any woman who 1nig1it lawfully be naturalized undcr 
the existing laws, married, or who shall be married, to a citizen 
of the United States, s l d l  be dcemed and taken to be a citi- 
zen." Act of Congress, 10th February, 1855. 

The right of the fernc plaintiE, Martha Kane, to take by 
descent as one of thc heirs a t  law of John Kane, depends upon 
thc construction, of the second section. 

The wording of this section is very precise, and, as it seems 
to us, its meanillg is too clear to leave much morn for construc- 
tion, or to call for much discussion. 

What description of woman might lawfully be naturalized 
undcr theexisting laws? That depends on the act of 1802, sec. 1, 
" Any alien, being a free whitc person, may be admitted to 
become a citizen of the United States, on the folIowing condi- 
tions and not otherwise:" and there is a proviso that 
the person must not be an alicn enemy. Martha Kane is a 
white woman, a native of Ireland, and was not an alien enemy, 
therefore she might lawfully have been naturalized under the 
existing laws, and answers the description required by the sec- 
tion under consideration; she was married to a citizen of the 
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United States, mhcn the descent mas cast, and was then, herself 
a citizen or the United States by force of the act of 1855, and 
takes as one of the heirs of her brother. 

But i t  is said, Martha Kane had no residence in the United 
States, before or a t  the time of the descent cast; that is true, 
and i t  might be added, she never filed a declaration of intcn- 
tion-never took an oath to support the Constitution of the 
Unitcd States, or renounced her allegiance to the Queen of 
Great Britain, and there was no proof of her being a woman 
of good moral cilaractcr, attachcd to the principles of the Con- 
stitution of the United States. 

The reply is-these are conditions, which persons applying 
for naturalization under the act 1802, arc required to comply 
with, but there are no such conditions imposed by the act of 
1855-it only requires that the woman sliould be one of such 
a description, as might be lawfully naturalized under the cxist- 
ing lams; and il she answers the description, the very object of 
the act was to dispense with all these requiremcnts, and make 
hcr a citizen by the mere fact of her being married to a citizen 
of the United States. In other words, the wife of every citizen 
of the Unitcd States " is to be deemed and taken to be a citi- 
zen;" so that if a citizen marries an alien woman residing here, 
ips0 fact0 she is a citizen also, witliout going through the 
forms requircd by act of 1802; or if he marries an alien woman 
residing in Ireland, +I80 fucto she is a citizen, and should he 
die without returning to the Unitcd States, she will take 
dower, or if he settles his la,nd on her by will or otherwise, she 
will take and hold. The policy of the act of 1855, is to iden- 
tify the wife with the husband in regard to citizenshp, and 
thus to carry out the principles of the common law as to the 
relation o f u  Husband and wife." 

Docs the conclusion need confirmation ? I t  is furnished by 
tbe 1st section. The status of the father is made that of the 
child andon its birth, ipso facto i t  is acitizcn of the United States 
without rcsidcnce, declaration of intention-oath to support 
the Constitution-all bcing dispensed with; and the only limi- 
tation is that if the child never comes to reside in the United 
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States, the right of citizenship shall not desccnd to his children; 
and this scction also puts a limitation upon the descent of 
citizenship to the children of a wire who never comes to reside 
in the United States, so if her citizen husband dies, and she 
marries an alicn, her child by the second husband would not 
be a citizen, for i t  is confined to children, whose fathers are 
citizens. 

On the argument our attelltion was called to 7 & 8, Victo- 
ria,  " Any woman married or who shall be married to a 
natural-horn subject or person naturalized, sllall be deemed 
and taken to bc hcrself naturalized and hare all thc rights and 
privileges of a natural born subject." It is clear the Act of 
1855 was taken from this statntc, and i t  was asked, Why 
change the wording, and instcad of "any woman," usc the 
paraphrase "any woman who might lawfully be naturalized 
under the existing laws," if the operation of the act was to be 
as broad and sweeping as that of Victoria? I t  is not seen 
how this can hsvc much effect upon the argnrncnt-but the 
solution is easy. The act of 1802 does not make any woman 
capable of being naturalized, so i t  was necessary to make some 
change by adding the words " free zuhite woman, or some 
equivalent expression; and the history of parties in 1855 fully 
explains why this equivalent expression was adopted instead 
of " free w7~ite woman," for a t  that time an angry contest was 
going on in reference to the words " all meu are born free and 
equal," and a formidable party took the ground that the act 
of 1802 was in violation of the DecIaration of Indcpendcnce, 
in so far as i t  attcrnptod to exclude from citizenship all who 
were not 'l fi-ee zul~ite persons." If the words "free white," 
had been left out, the bill would have met with opposition 
from the South, and if these words had been expressed i t  
would havc met with opposition at the North, so the reason 
foraalopting an expression, which leaves that queation open, is 
obx-ious. 

Having settlcd the right of Martha, the right of her sister 
Xary  can be settled in few words. 

Mary was a resident of the United States at  the time of her 
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marriage. In  this, secniingly, shc has the advantage of Martha, 
but her husband was not a citizen of the United States a t  the 
time of her marriage. In  this. seemingly, Martha has the advan- 
tage of her. But in fact they both stand on the same footing, 
for i t  is not the ceremony of marriage, or its timc or place, but 
it is the fact of being " married to," that is being the wife of, a 
citizen that makes the wife, a citizen-tl-1st makes the woman 
a citizcn. The circumstance that her husband was not a 
eitizcn a t  the time of marriage, is wholly immaterial, for he 
became a citizen afternrards ipso Jfctcto. So she being a free 
white wvinhu married to a citizen, comes within the descrip- 
tion, and the very words of the act of Congress "and is 
deemed and taken to he a citizen;" for i t  is the status of being 
married to-being thc wife of a citizen-that makes her one. 
It can in no possible view make any difference, whether thc 
marriage ccrcmony is performed first, and then the husband 
becomes a citizen, or whcthcr be becomes a citizen first, and 
the marriage afterwards takes place. Whenever the two 
evcilts concur and come together, " she is a woman married to 
a citizcii." 

The thing seems to us too plain to admit of discussion-it is 
like trying to prove that two added to two makes four. Mary 
is entitled to the other moiety, and the defendants7 two chil- 
dren arc excluded. 

There is error. Judgment reversed, and judgment that 
plaintiff recover an undivided moiety of the lands mentioned 
in  thc pleadings, and that partition be made between the 
plaintiff Martha and tbe defcndant Mary. To this end i t  is 
referred to the Clerk to cnquire, whether a sale will be neces- 
sary for the purpose of partition; and an account will be taken 
of the rents and profits. The plaintiff will have judgment for 
costs. 

Burton v. Bulfon, 26 Howard Pr. Reports 474. Ludlam v. 
Ludlam, 31 Earbour 487, cited on the argument, received due 
consideration by the Court. 

PER CURIAY. Judgment rcversed. 
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THONAS P. CREDLE v. THOMAS D. S WINDELL. 

An action on the cave for deceit, will not lie for the vendee against the veu- 
dor for false representations by the latter as to the quantity of land sold; 
he should have had a survey, or taken a covenant as to the quantity sold. 

(LytZe v. Bird, 3 Jon. 222, cited and approved.) 

CASE, before Warren, J., upon a demurrer to the declara- 
I tion, a t  Spring Term 1868 of the Superior Court of HYDE. 

The plaintiff declared that the defendant being seized of 
I two certain pieces of land in said County, describing them by 

metes and bounds, for a valuable consideration sold them to 
him by deed, &c., and that at  various times before and a t  
the time of the sale he falsely and deceitfully. &c., represen- 
ted to the plaintiff that there mere in the former tract 370 
acres and in the latter 40 acres, whereas the former contained 
only 106 acres, and the latter only twelve acres; all of which 
the defendant well knew at  the time, &c.; that the plaintiff 
could not by any reasonable means, or without excessive costs 
have ascertained the fdsity of the representations thus made; 
and that he believed and relied upon them in making the pur- 
chase, &c. 

The defendant filed a general demurrer. His Honor sus- 
tained the demurrer, and the plaintiff appealed. 

I Cu~ter ,  for the appellant. 

None of the former cases il l  this State setile the special 
question raised here, as to the competency of an action of 
deceit in case of a fraudulent misrepresentation in the sale of 
land. Such form of action is not unfrequent in England. 
Rawle on Cov. for Title, pp. 458 to 480, and notes. 

Fowb & Badger, contm. 

The rule 72ere seems to be that where the defect ixing knowm 
to the vendor, might by an examination have k e n  didcovere& 

NOTE.-Judg-: Rodman did not sit in this case, having formerly been:& 
counsel therein. 

20 
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by tlie vendee, no action will lie. Lyile v. Bid ,  3 Jon. 222;  
Fagun v. Nezosom, 1 Dev. 20; Sanclers v. Ratlermun, 2 Ire. 
32; Bac. Ab. 1, p. 80. 

SETTLE, J. The vcndor fraudulently makes a false rcpre- 
sentation to the purchaser, as to the quanlity of land contained 
in ccrtain bou;darics, asserting tlie same to be as much as four 
hundred and ten acrcs, when in fact, tLcrc were only two hun- 
dred and cightecn acres: Can an action of dcceit be main- 
tained for this fraud ? 

The question is fully answered by the case of LytZe v. Bird,  
3 Jon. 222, and the cases tllcre cited. 

In  that case, thc vendor showed to tllc purchaser one hun- 
dred and sixty-three acres of land, which be represented to be 
a part of the tract he was sclling, when he knew that i t  was 
not includcd in his boundaries, and did not belong to him. 
I t  would bc difficult to find a casc more like ours. The ven- 
dor certainly stands in a very unfavorable light, yet the Court 
say, " the mode and facility of asccrtaining thc truth was open 
to the plaintiff equally with the defendant by a survey, which 
he ougl~t to have insisted upon hefore receiving the convey- 
ance; it was his own folly not to have done so." 

So in our cilsc, if the plaintiff has sustained any loss, he 
must attribute it to his own negligence and indiscretion; he 
has not exercised that diligence which the law expects of a 
reasonable and careful person, but was wilfully ignorant of that 
which he ought to have known. He  might havc ascertained 
the fact by an actual survey, or taken a covenant as to quan- 
tity. Viyiluntibus non dowi~ientibus j u m  smhvc&mt. 

PER CURIAM. Judgment affirmcd. 
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CHARLES E. ALLEN v.  ELIZA PLUMMER. 

The  rule, that the lien of an  alias execution relates to the teste of the 
original, is not affected by the fact that the alias issued from the Court 
of another county, whilst the junior execution (of thecreditor contesting) 
issued from the Court of the county where the property lies, and in 
point of fact, was first levied thereupon. 

An execution placed in a sheriff's hands after sale under other process, but 
before the return of the proceeds, cannot compete therefor, with the 
executions under which the sale was made. 

RETURN of a sheriff, asking instructions from the Court as 
to the application of money raised by virtue of sundry execu- 
tions in his hands,-made to Watts, J., at Ball Term 1868, of 
the Superior Court of HALIFAX. 

The money had been raised out of the lands of one Paulcon, 
by sale made June 15, 1868. At  that time the sheriff had in 
his hands an alias execution from Warren county, in favor of 
khc defendant, the original of which, tested a t  Fall term 1867 
.of Warren Superior Court. had been in his hands, and had by 
him been returned to the Spring term 1868, of Warren Supe- 
rior Court; also a ven. ex. in favor of the plaintiff, issued from 
May term 1868, of the County Court of Halifax, upon a levy 
on said land made by the sheriff, by virtue of an original 

execution tested of February term 1868, of that Court. 
After the sale, an alias execution, in f a ~ o r  of Lanier, Broe., 

& Co., came into the hands of the sheriff. The original of 
this execution was tested of Fa11 term 1867, of the Superior 
Court of EIalifax. 

Upon consideration, his Honor was of opinion that the pro- 
cess of the defendant was entitled to a priority, and gave 
instructions accordingly. From this judgment, the plaintiff 
appealed. 

Coniqland, for the appellant, cited H~trdy v. Jasper, 3 Dev. 
158; Tarkington v. Alexander, 2 D. & R., 87; Smith v. Spencer, 
3 Ire. 256; Yarbrouglz v. State Ba7zk, 2 Dev. 23; Washingtm 
v. Saunders, 2 Dev. 344. 
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Rogers & Butchelor, contra, citcd Green v. john so^, 2 Hawks,. 
309; BrmJ;& v. Wlzitakr, 4 Ib. 309; Palmer v. Clurk, 2 Dev. 
354; Jones v. Judkins, 4 D. & B., 454. 

READE, J. A t  the time the sheriff made the sale, he had in. 
his hands two executions, of different dates; and i t  is settled,. 
that the older execution must be first satisfied. 

The fact that the older was an alias, issued subsequently to* 
the junior, makes no difference, as the alias relates back to t h e  
date of the original, and is, in that sense, the older. The fact 
that the older was issued from another county (Warren,) t o  
the sheriff of Halifax, makes no difference, as the process o f  
the Courts have when issued, the same force all over the State- 

The execution of Lanier and Bro., did not reach the sheriff' 
until after the sale, and is out of the question. The funds, o r  
so much as may be necessary, will be applied to the older 
execution-Mrs. Plummer's-and if there is any surplus, i t  wilti 
be applied to the junior execution-AlIen's. 

PER CURIAM. There is no error, 

1% re WILLIAM L. TATE. 

A county attorney is within the provisions of the XIVth Amendment of t h e  
Constitution of the United States, disqualifying certain persons from 
holding office. 

PEARSON, C. J., dissenting. 

(Worthy v. Barrett, ante 109, cited and approved.) 

PETITION for a Mandamus, filed in this Court. 
The petition alleged that the petitioner had been duly 

elected Solicitor of tbe 12th Judicial District, and snbse- 
quently had received from General Canby a ccrtificate of 
that fact; but that upon producing the sainc to his I-Ionor, 
Jiidge ~annon ,  in the Superior Court of HAYWOOD, and' 
requesting to be qualifi cd, hc had refrrsed his application. upon 
the ground that hc was disablcd by the XlVth Amendment to 
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ROBBINS AND JACKSON, es parte. 

the Constibution of the United States. The prayer was for 
a mandamus, to be directed to his Honor, &c., &c. 

I t  was admitted that the petitioner had beena countyattorney 
before the recent rebellion, and that during such rebellion he 
Bad been an officer in the army of the Confederate States. 

Phillips $ Merrimon, for the petitioner. 

Attorney General, contra. 

READE, J. The petitioner was a county attorney before the 
rebellion, and took part in that rebellion by serving in the 
Confederate army, voluntarily, as we take it. H e  now seeks to 
be admitted into the office of Solicitor for the State in the 12th 
Judicial District. 

W e  are of the opinion that he is disqualified from holding 
office under the 14th Amendment of the Constitution of the 
United States. The opinion in the case of Worthy v. Barrett 
and others, ante 199, is referred to as establishing the rule in 
this case. The prayer for a mandamus must be refused. 

PER CURIAM. Petition dismissed with costs. 

NOTE.-PEARSON, C. J., dissents from the opinion in Torthy v. Barrett, 
so  far as it inohdes county attorneys. 

M. 8. ROBBINS and S. S. JACKSON, exparte. 

fiCourts havepower in North Carolina to order counsel to pay the costs of 
cases in which they have been guilty of gross negligence (even of a kind 
not included in Rev. Code ch. 9, s. 5 )  such conduct being a sort of 
.contempt. 

Where the contempt imputed, occurred in a different Court, or a t  another 
time, and was not i ti@ faee of the Courttwhich punished it,-the 
parties affected by the order may appeal. 

'Upon the facts of the oase shted here, there was no contempt by the coun- 
sel made sut .  

( E x  parte Summws, 5 Ire. 149 ; &ate v. Woodja, 5 Ire. 199 ; State v. iKott, 4 
Jon. 449 ; Weaoer v, IImniltolz, 2 Jon.343, cited and approved.) 

C O N T E ~ T ,  adjudged by Tourgee, J., a t  Fall Term 1868, of 
thc S.upericrr Court of RANDOLPH. 
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ROBBINS AND JACKSON, ex pnrte. 

At February Term 1867, of the County Court of Randolph, 
one Kendall, a processioner for the County, returned to Court 
a certificate stating tliat a t  the instance of the legatees of Brice 
Beckerdite he had commenced to procession a certain tract, 
but whilst cngaged in doing so had been forbidden to proceed 
by an agent of Patton, Woodfin & Co. 

After other proceedings in the cause, not material here, a t  
August Term 1867, a report made by the proccssioner was 
filed and confirmed, and the dgfendants appealed to the Supe- 
rior Conrt. 

I n  the dupcrior Court the case was stated as Brice Becker- 
ditc's heirs v. Patton, Woodfin & Co., and continued from term 
to term until Fall Term 1868, when upon motion of tlie defen- 
dants, tlie suit was dismissed, because there were no parties 
plaintiff; and the Court further ordered that the cost be  
taxed against the plaint{@, and in default of their being 
paid by them, then against the counsel for the plaintffs. 
Thcrcupon thc counscl appealed from so much of tlie order as 
airected them. 

0 

Gorrell for the appellant. 

In England an attorney is an oficcr of the Court, and izr 
therefore under the power of the Court as to his official con- 
duct and the Courts have exercised the power of compelling 
them to pa? costs for gross neglect. As for instance, where 
there are several palpa7)le mistakes through the neglect of a a  
attorney-or when, in a Finc one parisll is inserted for another 
through mistake, Tidds Practicc, 706; 4 Moore, 171; 16 E 
C. L. Rep. 373. 

The Court will ordcr an attorney to pay costs to his client 
for neglect; and to the opposite party for vexatious delay. 
Tidd's Practice, 86. It will also make them pay costs for 
fraudulent practice, as when an attorney knowing bail to be 
ins~fficient~puts them in, 5 Barn. & Adol. 533; 7 E. C. L. R. 181. 

There is no Act of Assembly in this State, except Rcv. Code 
ch. 9, s. 5, which provides that when a plaintiff shall be com- 
pelled to pay costs of his suit in consequence of a failure of 
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his attorney to file a declaration in proper time, he may war- 
'rant such attorney for all the costs so paid, &c. 

According to the practice in England, the Court would have 
the power to make t l ~ e  attorney pay costs'to his client in this 
case. 

If tlicrefore the Courts in this State evcr had the power to 
make an attorney pay costs in such case, this Act of Assembly, 
by direct enactment takes i t  away in that particular case, and 
by irnpIication in all cases: expressio unius, &c. 

I t  does not appcar that the Courts ever had the power in 
this State, to rnalre attorneys pay c o s t t h c r e  is no case to be 
found where they havc ever exercised such power. And in 
the practice of our Courts for nearly a century when so rnany 
cases would be likcly to arise authorising the excrcise of such 
a powcr if it existed, the want of a precedent is the strongest 
evidence that the authority never has existed. 

But even if the Court had such right, the present is not a 
proper case for such an order. These p r t i e s  have done noth- 
mg wrong-have been guilty of no gross neglect of duty, or 
want of skill. The proceeding coinrnenccd out of doors, and 
they arc not responsihle for it. When i t  cotncs into Court 
they moved for a confirmation of the report which i t  was their 
duty to do, and they would havc been guilty of i~eglcct if t h y  
had not. 

Thc defendants' counsel was more in fault for not moving to 
dismiss; it was his duty to move to dismiss an anonymous case, 
that had neither pisintiffs nor defendants; for " Patton, Wood- 
fin & Co., " is just as uncertain as " Brice Ceclierdite's 
heirs. " 

No counsel contra. 

RODMAN, J. I t  is contended by thc counscl for tllc appel- 
lants, who werc the attorneys for thosc, whom, for brevity, we 
will call the plaintiffs, in a suit brought by " Bcckeldite's 
heirs," eo noi&c, against l L  Patton, Woodfin & Co.," eo nomine. 

1. That the Judge had no power to n~ske  the order appcaled 
from. 
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2. That if he had, the present case was not a proper one 
for its exercise. 

As to the first point: In Bacon's Abridgement, Article, Attor- 
ney, I1 506, i t  is said .' Attorneys are officers of the Court, and 
are liable to be punished in a summary way, either by attach- 
ment, or having their names struck out of the roll of attor- 
neys, for any ill practice attended with fraud or corruption, 
and committed against the obvious rules of justice and com- 
mon honesty; but the Court will not be easily prevailed on 
to  proceed in this manner, if it appears that the matter com- 
plained of was rather owing to neglect or accident, than 
design; or if the party injured has other remedy provided by 
Act of Parliament, or action a t  law." 

I n  Comyn's Digest, Title, Attomcy, B. 13, i t  is said: "An 
attorney being an officer of the Court, if he attempt anything 
which he cannot or ought not to do, i t  will be a contempt of 
the Court, for which an attachment shall go against him." 
And again, in the same, Title B, 15, note: I t  is not usual 
for the Court to interfere in a summary way for a mere breach 
of promise, when there is nothing criminal. 2 Wils. 371, 2, 
nor on account of negligence or unskilfulness, Pitt v. Yalden, 
4 Burr. 2060, except i t  be very gross, Say. Rep. 169,4." 

These authorities establish the English practice, which, 
indeed is not, contested. The same power has been habitually 
exercised by the Courts of many, if not all, of our sister 
States. The authorities are so numerous, that i t  is unneces- 
sary to refer to any of them. In EII: parte Summers, 5 Ire. 
149, the Court say: " There is no doubt that every Court 
must have power to control its officers by process of contempt, 
attachment, fine and commitment." " Attorneys of a Court, 
clerks, sheriffs and all officers having the returns of process to 
the Court, and the custody of prisoners or? rnesne and final pro- 
cess of the Court, must, of necessity, be thus amenable to the 
summary control and punishment of the Court." This case 
is supported by Xfate v. Wbo&n, 5 Ire. 199, and State v. Mott, 
4 Jon. 449; and by the act of 1846, ch. 34, sec. 117 of Rev, 
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Code, the principles asserted in Ex parte Su~wrners, are recog- 
nized, and the practice is regulated. 

There can be no doubt, therefore, of the power of a Court, 
h punish any of its officers, including attorneys, for a con- 
tempt, in a proper case. 

But i t  is said that there is no precedent in North Carolina, 
either reported or that can be recollected, of a Court com- 
pelling an attorney to pay costs, for negligence merely. That 
may be admitted; but the power to do this, is not a distinct 
power, but only a branch of the general power to punish for 
contempt; i t  is treated in all the books, in connection with the 
other instances, and referred to the same source. Upon the 
authorities cited, there can be no doubt of the practice of the 
English Courts to regard what is balled in Pztt v. Yulden, 
ubi supra, " lata culprc," or '' crassa ne-zegligentia," on the part of 
*an attorney, as a contempt of Court; and no reason is seen, 
why this instance of the general power, should be denied to 
the Court of this State, unless i t  be taken away, as is argued 
for the appellants, by an implicatiou frorn sec. 5, ch. 9, Rev. 
Code. This statute provides that, when a plaintiff shall be 
compelled to pay costs, by the neglect of his attorrley to file a 
declaration in proper time, he may recover such costs from 
the attorney, by warrant. This implication does not arise; i t  
is a well known principle. that when one remedy exists a t  
common law, and a statute gives another, the latter is cumu- 
lative. 

Before considering the second point made by appellants, it 
will be best to consider a point not made, but which ought to 
be noticed. Can the appellants appeal frorn the order of the 
Judge ? In State v. Mott, 4 Jon. 449, i t  was held, that a party 
punished for a contempt in view of the Court, could not 
appeal. We do not mean to impugn that case in any degree; 
but its reasoning can have no application to a case like this, 
where the contempt alleged was negligence in the conduct of 
a cause, a t  a previous time and before another Court. We 
think in such a case the appellants were entitled to appeal, to 
bring up the legal question as to the power of the Court, 
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under the circumstances set forth. Veaver v. Hamilton, 2 
Jon., 343. 

We arc now prepared to consider the second point mado by 
the appellants; and we concur with them that the facts set 
forth by the Judge do not make out a case of " cmssa negli- 
gentia," which he had the power to punish. 

No fraud, or corruption, or criniinal mal-practice is imputed 
to the appellants. I t  appears from the record of the case of 
Beckerdite's heirs v. Patton, Woo$& d Co., which the Judge 
has properly sent up with the statement made by him, in 
accordance with sec. 117 of ch. 34, Rev. Code, that the appel- 
lants had no connection with the conlmencement of that suit. 
I t  was begun by the Processioner under ch. 88, Rev. Code, as  
his report says, " a t  the instance of Beckerditc's legatees; " 
the defendants were not summoned a t  all; they voluntarily 
intervened by forbidding tbe Proccssioncr to continue to run 
the lines. Aftcr the suit was constituted in Court by the 
return of the Processioner, the counsel moved the confirma- 
tion of his report, and the various proceedings then took 
place, by which the greater part of the costs are incurred. 
The supposed negligence consisted in permitting these pro- 
ceedings in a suit so defectively constituted as to parties, and 
in neither amending nor dismissing it. But it was equally 
open to each party to amend or dismiss the proceedings. It 
is not sure that the appellants, who were counsel for the 
plaintiffs, were under any higher obligation to do either, or 
were more culpable for doing ncitller, than the counsel for the 
defendants were; both were in pari delicto. Even in the 
Superior Court, the defendants, on proper proof might have 
amended, by inserting the names of Beckerdite's heirs, and have 
thus have had substantial antagonists. I t  would seem unjust 
to make the counsel for the plaintiffs pay to the defendants 
costs which they might so easily have averted. 

The order of the Judge below is reversed, but the case 
being ex parte, the appellants cannot recover any costs in this 
Court. 

PER CURIAM. Order reversed, 
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T H E  STATE. ex.  rel. J. W .  CUMMINGS v JOHN A NEBANE. 

Guardians and other trustees, who had in their hands for management dur- 
ing the  late war funds belonging to infants or other cestuy que t m s t s  were 
bound to use for such persons only that care which prudent men exer- 
cise in relation to their own affairs. 

It was not imprudent for a guardian to receive Confcde,ate money in 
December 1862, from a debtor of his ward, who tendered it upon Ais being 
about to leave the Sta te ;  but if such guardian mixed the money so 
received with his own, and both amounts were Iost at  the expiration of the 
war, he  will be responsible to his ward for its value in the present cur- 
rency, with interest from the time of receiving it. 

EXCEPTION, to a report, in an action upon a guardian bond, 
allowed by Cilby, J., a t  Spring term 1868, of the Superior 
Court of GUILFORD. 

The report sets forth, that the defendant, Mebane, became 
the guardian of Margaret Curnmings, J. T. Cummings, a i d  the 
relator, D. W. Cummings, a t  Fcbruary term 1859, of the Court 
of Pleas and Quarter Sessions, for the county of Guilford; and 
a t  the same time, received thc sum of four hundred and forty- 
four dollars and sixty cents, belonging to the estate of his 
wards. Soon thereafter, he loaned out this money to a solvent 
person, taking good security. In December 1862, the principal 
in the bond, " being about to remove from the State," tendered 
the amount of the debt to the guardian, in Confederate cur- 
rency and he accepted the same. In February 1863, Margaret 
Cummings and J. T. Cummings having both arrived at full 

age, received their portions, leaving only the arnouut due the 
relator, in the hands of the guardian, who states that he " kept 
the same until the act of the Confederate Congrcss, requiring 
all the old issue of Confederate money to be funded, or con- 
verted into the new issue, and that in order to prevent loss, he 
convcrted the money received into new issue, which he kept 
among his own, and used promiscuously with his own, as he 
could not lend i t  out, and that upon the cxpiration of the Con- 
federate government, all the money he had, including that due 
his ward, became worthless, and that from the time he received 
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the new issue, up to the day the money became worthless, he 
had on hand an amount of new issue, more than sufficient to 
cover the amount due the relator." 

The report of the commissioner charges the guardian with 
the full amount received in December 1862, making no deduc- 
tion on account of Confederate currency; and also with a small 
amount for negro hire. 

The defendant's counsel filed the following exception, to wit: 
" The defendant objects to the confirmation of the report of 
the clerk. He charges the defendant with the whole amount 
of money in his hands a t  the expiration of the Confederate 
government, which money was in his bands, being unable to 
loan the same, and being compelled by the existing government 
to receive the new issue, or lose the Confederate money col- 
lected in December 1862; against the evidence in the case." 

His IIonor below sustained the exception, and gave judg- 
ment against the plaintiff for costs. Thereupon, the plaintiff 
appealed. 

Scott & Scott, for the appellants, cited flinerson v. MnlZett, 
Phil. Eq. 234, and Bonnell v. Donnell, 1 6 .  148, and commented 
on the fact that the guardian had mixed the money received, 
with his own. 

No counsel, contra. 

SETTLE, J. (After stating the case as above.) This case 
comes before us by appeal from the decision of his Honor 
below, sustaining the exception of the defendant's counsel to 
the report of the commissioner, appointed to take and state an 
account of the guardianship of the defendant Mcbane. 

The report of the commissioner charges the guardian with 
the full amount, and the decision of his Honor discharges him 
of all liability. 

Several cases have been before this Colxrt, touching the 
liability of those who have reccived Confcderate currency in a 
fiduciary capacity. And while they establish no general rule, 
but seem to leave every case to stand upon its own merits, still 
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they afford us much assistance in dealing with this embar- 
rassing question. 

We cannot close our eyes upon the past, and forget that 
thousands of our most prudent citizens have become bankrupt 
by investments, which appeared to be the very best that could 
be made a t  the time. 

I t  is one thing to sit in judgment upon the past, and quite 
another to foresee consequences. I t  will not do to look back 
now, and see how estates might have been better managed, and 
exact of those who had them in charge, that degree of dili- 
gence, which would have proved most beneficial in each par- 
ticular case. 

The degree of diligence to which we think they should be  
held liable, is that which a prudent man, a t  that time, would 
have exercised in the management of his own affairs. And 
this, we understand, to be the principle upon which all of these 
cases have turned. Of course, a party who has been guilty of 
negligence or fraud, should be held to the strictest accounta- 
bility. But in the absence of any such suggestion, where a 
party acting in good faith, received Confederate currency, and 
afterwards lost, not only trust funds, but his own also, he is to 
be regarded with all the favor that is consistent with the 
policy of the law, in regard to those who undertake to dis- 
charge a trust. I n  the case before us there is no suggestion of 
fraud. 

Was there such negligence as ought to subject the defendant 
to the payment of the full amount, received by him, for the 
relator in December 1862 1 

We think not. 
When we remember that the principal in the bond, was 

" about to leave the State," in the midst of a war, we can very 
well imagine that the defendant would be, not only willing, 
but anxious to collect his debt in a currency, with which he 
was able to pay off two of his wards in February 1863. 

The fact that he did pay them off, with this very money, two 
months after i t  came into his hands, shows that i t  was passing 
currently, and that no question was raised at that day, either 
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as to his good faith, or diligence. But it is said, he should 
have loaned i t  out. He states, that he could not lend it. Had 
he done so, i t  is more than probable, that i t  would have proved 
worse for the rclator; for he " rnised i t  with his own, and used 
it promiscnously," thereby rendering himself liable for its 
value in December 1862, thc time at  which hc reccived it. 

There was error, in relieving the defendant from dl respon- 
sibility; and tlle report of the coinrnisaioner should be reformed 
in the manner indicated by this opinion. This will be certi- 
fied, &c. 

PER CURIAM. Ordered accordingly. 

E. S. DARWIN a. E. RIPPEY. 

T h e  addition of the words "in mpecie," after the word "dollars" in a sealed 
note made November 2d, 1866, promising to pay "one hundred and 
twenty-five dollars," is a material alteration ; and when done by the piin- 
c ipd therein. in the absence of the surety and without his consent, avoids 
such note as to the latter. 

(Mathis v. Mathis 3 D. & B. 60 and Dum v. Clements 7 Jon. 58 cited and 
approved.) 

DEBT, tried bcfore Little, J., a t  Spring Term 1868 of the 
Superior Court of CLEVELAND. 

The plaintiff declared upon a bond made by the defendant 
as surety to one Shuford. The bond produced was for " one 
hundred and twenty-five dollars in specie." I t  was shown that 
the words " in specie," had been added after the cxecution of 
the note, by agreement between the plaintiff and Shuford, in 
the absence of the defendant and against his conscnt. 

His Honor having intimated an opinion that upon this state 
of facts the plaintiff could not recover, there was a non-suit 
and Appeal. 

Phillips & Merrimon, for the appellant. 

Bynum, contra. 
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RODMAN, J. I t  is familiar learning that if the payee of a 
bond alters i t  in any material part, without the consent of the 
obligor, the bond is avoided, and may be defeated on the plea 
of ywn est factam. illathis v. Xathis, 3 D. & B. 60. Dunn 
v. Clements, 7 Jon. 58. 

That principle was not contested in this case; but i t  was 
contended that the addition of the words " in specie," did not 
in  any way change the legal efi'ect of the bond, inasmuch as 
with or without those words, i t  would be equally solvable in 
legal tender notes, under thc act of Congress. I n  thc case of  
Bronson v. Rl~odes, decided in the Supreme Court of the 
United States, since the argument of this case, and as yet only 
published in the newspapers, it is decided that a contract to 
pay in specie in express terms, is solvable only in specie, while 
a contract to pay as many dollars generally, may be discharged 
by a payment in legal tender notes. This decision renders 
any discussion on our part unnecessary, as the alteration was 
manifestly material. 

PER CURIAM. Judgment affirmed. 

SARAH RICE v. WILLIAM R. KEITH. 

;Under the Act of 1866, ch. 43, a wife was not a competent witness for her 
husband. 

(It is otherwise under the Code of Civil Procedure, (1 341.) 

BEPLEVIN for a mule, tried before Sl~i-, J., a t  Spriag Term 
1868, of the Superior Court of MADISON. 

Upon the trial the defendant offered his wife as a witness in 
his behalf. The plaintiff objected, and she was excluded by 
the Court. 

Verdict for the plaintiff; Rule for a new trial; Rule dis- 

charged; Judgment and appeal. 

No counsel for the appellant?. 

Merrimon, contra. 
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SETTLE, J. Upon the trial, the defendant offered to intro- 
duce his wife as a witness, but she was rejected by the Court. 

She was certainly an incompetent witness a t  the common 
lam. 

Did the Act of 1866, ch. 43, make her competent ? 
The first section of the Act in question, provides that no 

person offered as a witness shall hereafter be excluded from 
giving evidence by reason of incapacity from " interest or. 
crime. " 

The second section makes parties, with certain exceptions,. 
competent and compellable to give evidence in behalf of any 
or either of the parties to any suit, or other proceeding. 

These two sections only change the common law in the par- 
ticulars specified, and leave other objections and incapacities, 
as they existed before the passage of the Act. 

Mr. Starkie in his work on evidence pol. 2. p. 103, says r. 
" I t  is a general rule founded on grounds of public policy, that. 
the husband and wife cannot give evidence to affect each other, 
either, as it seems, civilly or criminally. For to admit such 
evidence would occasion domestic dissension and discord; i t  
would compel a violation of that confidence, which ought from 
the nature of the relation to be guarded as sacred; and it 
would be arming each with the means of offence, which might 
be used for very dangerous purposes. " So the exclusion of hus- 
bands and wives, was based on grounds of public policy, and 
not upon interest. But i t  is said, that the third section of the 
Act of 1866, by the use of the words. "Nothing contained in 
the second section of this Act ehall in any criminal proceeding 
render any husband competent or compellable to give evidence 
for or against his wife, or any wife competent or compellable 
to give evidence for or against her husband " implies that 
they are to be competent in other cases. 

And the same argument is founded upon the wording of 
of the fourth section, which provides that " nothing contained 
in the second section shall apply to any suit or other proceed- 
i ~ g ,  &c., instituted in consequence of adultery, or to any action 
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for breach of promise of marriage, or for criminal conversa- 
tion. " 

Onr Act is almost a literal copy of the 14 and 15 Victoria, 
ch. 99, and the decisions upon the English Statutc will aid us 
in construing ours. 

I11 Stapleton v. Oroft, 10 E. L. and E. Rep. 455, Lord 
Campbell, C. J. says: " The wife is not a party to a suit in 
which her husband is plaintiff or defendant, although they are 
in contcrnplation of law one person. I t  might as well be said 
that under a judgment in an action against the husband separ- 
ately, the wife could be taken in execution, because husband 
and wife are one person in law. I t  seems to me therefore thak 
under scction two, the wife remains incompetent as before. 
Stress is laid on section 3. If i t  were a doubtful question 
under section 2, section 3 might afford a fair argument on the 
ground that " ' expressio z~nizcs e ,~t  exclusio ulterius, " but I must 
say that after deliberately considering the matter, I think i t  
was the express intention of the Legislature to exclude wives 
in civil cases. 

If that be so, section 3 will not assist, and the wife will 
remain incompetent, as a t  commorl law. " 

In  Barbat v. Allen, 12 E. L., and E. Rep. 506, i t  is sug- 
gested that section 3 is loosely worded, and only mentioned 
criminal proceedings ex abamdanti calctela, as those in which 
husband and wife wem most likely to be offered as evidence 
against each other, leaving the law in other cases as it stood 
before 

The same remarks are applicable to the particular class of 
matrimonial suits, mentioned in section 4. 

In  Al~ock v. Alcock, 12 E. I,., and E. Rep. 354, it is said 
that "scction 4 refers to disputes of a certain kind, in which 
it is thought for otfier reasons, not fit that the parties them- 
selves should be examined. " 

I t  is proper to call attention to section 341 of the Code of 
Civil Procedure, which establishcs by express enactment, the 
construction which the defendant contends should be placed 
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PATTERSON V.  PATTERSON AND OTIIEILS. 

upon the Act of 1866. And from this we deduce an argument 
in  favor of the conclusion a t  which me have arrived. 

The Legislature, in the Act of 1868, has used language that 
leaves no room for doubt, and has introduced a new principle 
into the law of evidence. But under the law as it existed 
before the passage of this Act, the evidence of Mrs. Keith was 
properly rejected. 

PER CURIAM. Judgment affirmed. 

R. E. PATTERSON v. JOSEPH W. PATTERSON, and others. 

Where land was devised to the widow of the testator for her life, and 
afterwards to a son, in fee: "provided he pays within two years from 
her death $150.00 to the heirs of my son William " : Held thatthe land was 
charged with this sum, and therefore that a purchaser of it for value 
from the widow and remainderman, with notice of the sum charged as 
above, was liable for it to the legatees, in case they could not get it from 
such remaindermen. 

BILL, set down for argument upon general demurrer, a t  
Spring Term 1868 of the Court of Equity of RANDOLPH, and 
transferred to this Court. 

The complainants are the heirs a t  law of William Patterson 
deceased, and their claim for relief is founded upon the follow- 
ing clause in the will of their grand-father John Patterson: 

"Item. I give and devise to my wife Mary, my tract of 
land lying in Forsythe county, to have and to hold, 
during her life. At her death I give and devise the 
above tract of land to my son Joseph, to have and to hold, in 
fee simple forever, provided he pays within two years from her 
death, one hundred and fifty dollars, to the heirs of my son 
William or their lawful attorney." 

Mary Patterson, the widow of the testator, and the devisee, 
Joseph W. Patterson, sold the land to one R. Franklin Payne, 

NoT.E.-Judge Dick did not sit in this cam, having been formerly of 
munsel therein. 



JANUARY TERM, 1869. 323 

and executed to him a joint deed for the same. Payne pur- 
chased with notice of the legacy charged on the land. Mary 
Patterson died more than two years before this bill was filed. 

'The devisee, Joseph, had removed from the State, and left no 
property. Payne, the purchaser, died before the commence- 
ment of this suit, leaving the defendants, his widow and heirs 
a t  law, in possession of the land mentioned in the pleadings. 

Scott & Scott, for the plaintiff, cited Aston v. Galbwny, 3 
Ire. Eq. 126; Phdlips v. Humphrey, 7 Ire. Eq. 206; Doe v. 
Woo&, Bus. 290. 

No counsel, contra. 

SETTLE J. (After stating the case as above.) This cause 
was set fo; argument upon the bill and general demurrer of 
the defendants, and transferred to this Court. 

The complainants claim that the legacy of one hundred and 
fifty dollars is a charge upon the land, and as Payne pur- 
chased with notice of their equity, the land is still subject to 
such charge; and they pray for relief. 

They are clearly entitled to the relief prayed for. 
The questions involved are fully settled by the adjudications 

of this Court referred to in the brief of complainant's counsel. 
The demurrer is overruled. This opinion will be certified. 

PER CURIAM. Ordered accordingly. 
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WILLIAM P. LOVE v. JAMES S. COBB, A. R. HOMESLEY and. 

EZEKIEL PRICE. 

Where a part of the consideration for a contract to sell land made in March. 
1865. was a sum in Confederate currency, which was not paid, and before 
the contract was completed, that currency had become worthless, Held7 
that the purchaser was not entitled to a decree for specific performance. 

Where one bargains for land of another who (as he knows,) has only an 
equitable title, Held, upon the latter being unable to  procure a title, by 
the refusal of his bargainor, that he is not bound to a specificprfomance 
of his contract. 

Specific performance will not be decreed, where. in the nature of things, 
the only effect of the decree will be to imprison the defendant perpet- 
ually. 

The right of a plaintiff to relief must always belimited by his own statements 
in the pleadings of his grouuds for complaint. 

Where there is a valid contract for the sale of land betwixt A and B, as 
principals, Lleld, that C cannot be substituted to the rights or duties of 
either party without an agreement in writing. 

BILL in equity, set for hearing upon the pleadings and proofs,. 
and transferred from the Fall Term 1868, of the Superior 
Court of CLEAVELAND. 

The plaintiff alleged that in March 1865, he had agreed with 
the defendant Cobb to exchange with him certain lots in the 
town of Shelby, the plaintiff agreeing to pay for the difference 
in  value, on thc 1st of May ensuing, six thousand dollars in 
Confederate money; that the evidence of the agreement for an 
exchange, was a bond signed by himself and Cobb, specifying 
the lots. These were all set forth. H e  also alleged that on 
the 1st of May, as agreed upon, he had prepared mutual deeds 
for himself and Cobb, and tendered to the latter the $6,000 in 
Confederate money, and offered to comply with his bargain,- 
and thereupon Cobb informed him that he had only a bond for 
title from the defendant Homesley; that some days afterwards, 
upon his mentioning the matter to Cobb again, the latter said 
that Confederate money was worthless, and he could not take 
it; and thereupon the plaintiff offered to pay him what it was 
worth in currency at  the time of the contract; that Cobb has 
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failed 60 comply with his contract, and now pretends that he 
was acting as agent for Homesley; which is not true, as he 
then had a bond for title from Ho~ncsley to the lot which he 
bargained to the plaintiff, but has since destroyed it; and that, 
even if i t  were true, Homesley has ratified the contract by 
Cobb, inasmuch as he surrendered to the plaintiff possession 
.of the lot bargained by Cobb, and took possession of those 
[received by Cobb in exchange, and has since resided upon 
them, and improved the houses, and oEercd to sell them. 

The plaintiff also alleged that the defendant Price has 
,recently purchased from the other defendants the lot in con- 
troversy, but that he did this with notice of the plaintiff's 
claims. 

The praycr was for a specific pcrforrnance of the contract, 
and for generadl relief. 

Tim defcndar~ts 13orneslcy a i d  Price, filed a joint answer 
denying that Cobb ever had any title to the lot bargained to 
the plaintift, arid averring that Cobb was a special agent of 
Homesley's to sell it, and had excceded his powcrs in the par- 
ticular bargain made. 

The scparate answer of Cobb, was to the same general 
effect. 

Evidence was taken, but the points upon which the case went 
$off, reildcr i t  unnecessary to state it. 

Bragg, for the plaintiE. 

1. If, as is agreed, Cobb werc Homesley's ageat, the latter 
is bound by the agrwment of Cobb, even, though the name of 
Ihe latter aloue appcar in the wriltcn contract. Oliver v. Dix, 
I D. & B., Eq. 158; PhiFl&s v. Hooker, Phil. Eq. 193, 2 Par. 
Cont. 291, Story Ag. ss. 244, 445; Freeman v. Loder, 11 Ad. 
and El. 589. 

2. Such an agency may bc by parol, BZaclcnall v. Parrish, 
>B Ire. Eg. 70. 

3. I3 may Lye crcatcd by a parol ratification; even by slight 
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acts. Oliver v. Dix, (above), Parsons and Story (above), 
Paley, Ag. 171, &c., and 324, 5. 

4. As Cobb did not disclose his agency, he a t  least is bound 
by the contract, and must perform in specie. Love v. Camp, 
6 Ire. Eq. 209; Jones v. Gmrland, 2 Jon. Eq. 502; Forney v. 
Shipp, 4 Jon. 527. 

Phillips & Merrimon, contra. 

If Cobb made the contract for himeTf, as the bill expressly 
charges, then, whatever be the law in cases of concealed; 
agency, Homesley cannot be rendered liable on such contract 
by any intervention not in writing. Wilson v. Tumman, 8 
Man. and Gra. 236, (46 E. C. L.) 

READE, J. I. The plaintiff cannot have a specific perfor- 
mance by defendant Cobb, for the reasons, (1) that Cobb ha& 
not the legal title at  the time of the contract, nor has he i t  now, 
nor can he get it, because the defendant Bomssly has it, an4 
refuses to make i t  to Cobb. And the fact that Cobb had 
neither the title nor the possession, was known to the plaintiff, 
and he made the contract in full view of the fact, and, of 
course, he knew that he was taking the chances of Cobb's 
being able to get the title from Homesly. It is all the same, 
so far as this case is concerned, as if Cobb had said, in so 
many words, " I will make you the title,provided I can get i t  
from Homesly. " And if he chose to deal under such circum- 
stances, he must be left to his remedy at  law. (2) I t  must be 
supposed to have been in the contemplation of the parties, 
when they made the exchange of lots, and the plaintiff gave 
his bond to Cobb for $6000 as the difference in the d u e  of 
the lots, that the plaintiff was to pay some value; but by reason of 
an unforeseen event, the result of the war, the funds in which 
the di fference in value was to be paid, Confederate Treasury 
notes, were worthless. To decree a specific performance 
would, therefore, work manifest injustice to the defendant 
Cobb. I t  is true that the plaintiff offered to pay Cobb what 
the Confederate notes were worth at  the time of the contract; 
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which would answer the ends of justice; yet that would not 
be the contract which he is seeking to have spe@ficully per- 
formed. And, (3) if a specific performance were decreed, i t  
might amount to the perpetual iniprisonment of Cobb, upon 
his failure to make title,-for he has not the title; or, a t  least, 
it would put him in the power of Homesly to demand an 
unreasonable price for title. I t  would be otherwise, if the 
Court could see that it was quite within the power of Cobb to 
get the title upon fair terms. Nor would i t  avail the plaintiff 
anything, to have a decree against Cobb for title with cove- 
nants of warranty of title, so as to give the plaintiff remedy a t  
law upon the warranty, for he has the like remedy now upon 
the contract, if i t  be valid, 

11. The plaintiff is not entitled to a decree for specific per- 
formance against the defendant Homesly, because his contract 
was not with IIomcsly, but with Cobb. The bill states that 
the contract was with Cobb as principal, and that the p r e  
tence of his agcncy for Homesly is untrue. I t  is true that 
Cobb in discharge of himself, states in answer, that hc was the 
agent of Homesly; and if the bill had been framed, or amended 
after the answer, to meet that view, the question might be 
considered; but both thc plaintiff and Homesly deny the 
agency, and the plaintiff cannot, even under the general praycr, 
have relief contrary to the express allegations and general 
scope of the bill. I t  is true that the amended bill argues that 
if i t  wcre true that Cobb was the agcnt of Homcsly, and the 
contract in its inception was imperfect under the statute of 
frauds, yet the defendant Homcsly ratified and confirmed the 
contract after i t  was made, and is obliged to perform it. We 
cannot allow the plaintiff the advantages of an argument 
against the facts, as he alleges them to be. But considering 
the case as if i t  were properly charged, then the acts relied on 
to make out a ratification and cor~Iirmation of the contract on 
the part of Homesly, are (1) that he took posses~ion of the lots 
which Cobb got from the plaintiff, and repaired them; and (2) 
contracted to sell them; and (3) took from Cobb the $b,000 
bond, which was given as the differencc in the prices. I t  is a 



'328 I N  THE SUPREME COURT. 

LOVE I. COBB et .  al. 

plain proposition, that unless the contract purported to be 
Homesly's, i t  could not be ratified or confirmed as his. If the 
contract was Cobb's, then, however ratified and confirmed, it 
was ratified and confirmed as Cobb's. EIornesly might have 
adopted, as his own, the terms of contract which was Cobb's, 
and then he would have bcen bound by it. But i t  is to be 
noted that, undcr the statute of frauds, a note 01. men~orandum 
in  writing, signed by the party to be bound, or his agent, is 
necessary to the validity of a contract for the sale of land. If, 
therefore, the contract as made, was not Homesly's, and i t  be 
put upon the ground that he subsequently adopted i t  as his, 
then the adoption must be by the same solemnities as were 
required for the original contract, for to hini i t  is original. 

If, thercforc, thc contract as made was Cobb's, in order to 
make i t  Homesly's by adoption, the adoption must be by some 
note or memorandum in writing; else i t  would be, that a man 
might do by the instrumentality of another, what he could not 
do himself. I t  would be different if the contract pzcrported to 
be Homesly's; for, in that case, although made without his 
authority, he might ratify and confirm it, and that might be 
proved by parol. But to sct up a contract in writiug. pur- 
porting to be the contract of A, by parol cvidcnce that i t  was 
not the contract of A, but was thc coutract of B, would be 
liable to tlic two-fold objection, (I)  that i t  violates the statute 
of frauds, and (2) contradicts writing, by parol. 

There will be a dccree dismissing the hills without costs. 

PER CURIAM. Bill disnlisscd. 
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W. M. SHIPP, Ex'r., &c., v. LOUISA E. HETTRICK. 

The rule of diligence imposed upon Executors and others having trust 
funcis in their hands during the late war,-as regards dealing in Confed- 
erate money, is that of a prudent man in managing his own affairs. 

Although one acting as trustee, may not in a particular case have made 
himself responsible by receiving in 1862 or 186'3, Confederate money for 
his cestuy-que-trust, yet if he do not invest it  when received, or a t  least 
do not make a special deposit of it, or keep the identical money separated 
from all other, he will be held liable for the value of what he received, 
with interest. 

(Cummings v. Jfibane, alate 315, cited and approved.) 

BILL in equity, set for hearing upon the pleadings and proofs 
a t  Fal l  Term, 1867, of the Court of Equity for R~THERFORD, 
and transferred to this Court. 

The plaintiff alleged that in 1855 he had qualified as execu- 
tor of the will of one Whitesides, and that by such will cer- 
tain legacies of money and other property were given to, 
amongst others, the defendant, who was thcn and still remains, 
an infant without guardian; that he liad endeavored to get rid 
of his obligations as cxccutor towards hcr, but without success, 
owing to her condition; that in managing tlic legacies given 
t o  hcr, he had received in 1862 for property sold, and in 1863 
(March IYth,) for a note, a considerable amount of Confeder- 
a te  money, which he had not been able to lend, and thcrefore 
had been obliged to retain and had retained, until, by the 
events of the war, i t  becamc worthless; that a t  the time he 
received the money it was the universal custom of prudent 
business men to receive i t  for such claims; that after i t  was 
received he had invested a much larger amount of his own 
funds in Confederate bonds, with the intention of allowing 
the defendant, if she chose, to receive payment i11 them or in  
currency; and that he had ncver received any individual bcnefit 
from the money so collected for the defendant. 

The prayer was that the defendant (and the other Icgatees,) 
-might come to an account with the plaintifY, &c., and for 
further relief. 
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The answer of the defendant put the plaintiff upon proof 
of his allegations. 

Proofs were taken establishing the allegations of the bill; 
and by a report of a commissioner appointed by the Supcrior 
Court to state an account, the plaintiff was exonerated from 
all liability in respect to the Confederate money received as  
above. The defendant cxccptcd to the report. 

Bynum and Merrimon, for the plaintiff. 

No counsel, contra. 

SETTLE, J. All the questions presented by the pleadings fix 
this cause, have been disposed of in the case of Cummings v. 
Mebane, decided a t  the present term of this Court. 

It is there stated, that the degree of diligence, to which those 
who undertook to discharge a trust during the war, sliould' 
be held liable, is that which a prudent man, a t  that time, 
would have exercised in the management of his own affairs. 

And i t  is said in the same case, that, in the absence of any 
suggestion of fraud or negligcncc, where a party acting in 
good faith, received Confederate currency, and afterwards 
lost, not only trust funds, but his own also, he is to be regarded 
with all the favor consistent with the policy of the law, in 
regard to those who undertake to discharge a trust. 

The plaintiff's bill alleges, and all the proof is to the same 
effect, that there had been no such depreciation in Confederate 
currency in 1862 and 1863, the times a t  which he received it 
as executor, as prevented i t  from passing currently; and that 
i t  continued to do so, for some time thereafter. While this 
fact may furnish sufficient justification for receiving Confed- 
erate currency, it, a t  the same time, forbids the idea of holding 
i t  from 1863 to 1865, when i t  was growing worse every day, 
and finally became worthless, without showing some good 
reason for so doing, or, a t  least, such circumstances as would 
negative the suggestion of negligence. As this kind of money 
was passing currently for some time after it came i t  the hands 
of the plaintiff, it is his misfortune not to have invested i t  in 
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some manner, or have set i t  aside specially for the benefit of 
the party interested. B e  states that he invested his own funds 
in Confederate bonda, intending to give Louisa E. Hettrick, 
or the person authorized to act for her, choice between the 
Confedcrate money and the bonds; but i t  is not adnlissible for 
a trustee to tender an unfortunate investment of his own, in 
discharge of a liability incurred in the management of the 
funds of another. If the plaintiff had invested this fund in 
Confederate bonds, or had loaned i t  out, upon individual secu- 
rity, he would not have been hcld responsible although the 
investment may have provcd a total loss. Or if he had sepa- 
rated this money from all other moncys in his hands, and 
retained i t  as a special deposit for Louisa E. Hettrick, the 
case would have been differcut, notwithstanding the fact that 
it became worthless. But he did none of these things; on the 
contrary he kept i t  with his own moncys. And while i t  rnay 
be admittcd that he always had on hand an amount sufficient. 
to meet all the demands due Louisa E. Hettrick, there never 
was such a separation of this particular money from all moneys 
in his hands, as to rnakc i t  cease to be his, and become a part 
her estatc. 

If he had made a general deposit of this money in bank, in 
his own name, it could not havc relieved him, but if he had 
made a spccial dcposit of a particular parcel for this particu- 
lar purpose, i t  would havc becn otherwise. 

Admitting that the facts in this case make i t  onc of peculiar 
hardship, we are constraincd hold, that thc plaintiff must be  
charged with the value of the Confederate currency, a t  the 
time it came into his hands. 

To admit that a trustce might in 1862 or 1863, rcccivc Con- 
fcdcrate currency, and permit i t  to become totally worthless 
on his hands, without showing that lie had invested i t  in some 
manner, or had made a special deposit of it, for the benefit of 
the party interested, would open the door so wide, that not 
only negligence, but fraud also, in its grossest forms, could 
easily escape. 

The report of the commissioner, made to the last term of 
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this Court, should be reforn~ed, so as to charge the plaintiff, 
in addition to thc i t em reported against him, with the value 
of the Confederate nioney received on the sale of notes in 
1862, and also with the value of thc Confcderate nloncy 
received in 1863, on the bond of C. L. and J. W. Harris. 
To this cnd, tlicrc will be a reference to the clcrk of this 
Court, and the cause will stand on further directions. 

PER CURIAM. Decree accordingly. 

VARDRY A. MclSEH and others, sx parte. 

A limitation by deed to W. J. S., and his heirs-''for and during the period. 
of his natural life; a t  his death mid property to go to the heirs of his 
body, to them, their heirs and assigns forever, "-creates a fee simple in 
W. J. S. ; aud a limitation oeer, '' in default of heirs of his body living a t  
his death," is too remote. 

Where the maker of a paper writing died nithout delivering it, any gift 
therein contained is void; and the fact that the donee is a son of the 
donor will not authorize a Court of Equity tc, assist him as a meritorious 
claimant, in the absence of my declaration of iutentiou by the donor in 
his favor, other than as contained in the writing,-especially where he is 
provided for in the will of the deceased, and such assistance is asked 
against other persons equally meritorious. 

Real estate ordered by a testator to be sold and the proceeds divided amongst 
certain children, is considered as personalty from the time of his death. 

.(Folk v. Whitley, 8 Ire. 133; Baldwi~ v. M d t s b y ,  5 Ire. 505 ; Garner v. Garner 
Bus. Eq. 1;  N m b y  v. Skklzer, 1 D. & X. Eq. 438, cited and approved.) 

PETITION for the sale of land for partition, heard upon 
exceptions to the report of the commissioner, by Logan, J. at  
Spring Tcrrn 1868, of the Court of Equity for GASTON. 

The petition having been filed by numerous parties, it was 
referred to a eonimissioner to inquire and report upon their 
various titles, and shares therein. I n  the course of such inves- 
tigation three questions arose which having been decided by 
the commissioner and reported accordingly, exceptions were 
filed by the parties interested adversely to such decision. 
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The.first exception was by W. J. Stowe, one of the parties: 
" I n  that the comn3ssioner has reported that he is entitled 
only to an estate for life under the first dccd from Abrarn 
Stowe. " 

That deed gave the sharcof land in Gastoncounty to the party 
excepting, to have and to hold " to hini the said Willianr J. 
Stowe, his heirs, executors and administrators, for and during 
the period of liis natural life, at his death said property to go 
the heirs of his body, to them their heirs and assigns .forever. 
And in default of heirs of his body living a t  his death, said 
properly to go to LaviniaJ. Pegrani and the heirs of her body." 

The sccond exception was by the same party: " I n  that the 
conlmissioner has reported that he, W. J. Stowe, takes notb- 
ing by the deed of December 1st 1865, executed by A. Stowe 
in Arkansas." 

The paper writing of December 1st 1865, purported to give 
to W. J. Stowe, described therein as the son of the donor, the 
share of land in question. I t  was without a seal. and without 
a consideration, and was made in the State of Arkansas, of 
which the donor was then a citizen. It had not been delivered 
in the life-time of the donor, but after his death was proved 
(by the subscribing witness) and recorded in a "record office," 
in Yell County, Arlransas. The case showed that A. Stowe 
left other children besides W. J .  Stowe. 

The third exception was by E. S. Barrett and wife Mary, 
(daughter of Eli Hoyle) also parties to the petition: ' I  In  
that the conlmissioner has reported that the interest of Eli 
Hoyle, and Andrew Hoyle7s interest in the land became per- 
sonalty, under the will of Eli Hoyle. " 

That will, after giving a considerable sum of money to the 
widow of the testator, and making other bequests not impor- 
tant in this connesion,-provided as follows: " The proceeds 
of my whole estate I will and bequeath after the above 
bequests, debts, and incidental expenses are paid, to my four 
beloved children, to-wit: Sarah, Mary Ann, Margaret and 
Andrew, that is to my three daughters and one son," &c. The 
remainder of the will is not important. 
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IIis Honor below overruled the exceptions, and the parties 
excepting appealed. 

Phill,ips d ilferrimon, for the appellants. 

By~zum, contra. 

READE, J. The first exception is sustained. The grant to 
W. J. Stowe, "To  have and to hold said land to him, his 
heirs, executors and administrators, for and during the period 
of his natural life; at  his death, to go to the heirs of his body, 
to them, their heirs and assigns forever," vests in them an 
estate tail; and that, by our statute is changed into a fee sim- 
ple. Folk v. 1.Vl~itby, 8 Ire. 133. The limitakion over, "And in 
default of heirs of his body, Siring at  his death, to go to L. 
5. Pegram, and the heirs of her body, " is void. 

The second cirception is overruled. The paper writing in 
Arkansas was never operative at  law. because i t  had no seal, 
and was ncver delivered. Baldncin v. Maultsby, 5 Ire. 505. 
Now can i t  be set up as an imperfectly executed instrument, 
bccausc of the absence of all cvidence, except the mere exis- 
tence of the paper in the possession of the grantor, as to his 
purpose in regard thereto, and for want of such a meritorious 
consideration as is required in such cases. Adams' Eq. 98. 
I t  is true that the grantee is a son of the grantor, and such a 
relationship is ordinarily deemed a meritorious consideration, 
but he is not unprovided for, but was the recipient of the tes- 
tator's bounty to a considcrable amount, and there are others 
who would be injuriously affected, wllo are in the same degree 
of relationship, and, so far as i t  appcars to us, equally mcrito- 
sious objects of the grantor's bounty. Garner v. Garner, 
Bus. Eq. 1. 

The third exception is overruled. The share of Eli HoyIe 
in the King's Mountain tract, under the provision in his will, 
became personalty, and passes as such to the four children to 
whom i t  is bequeathcd. And the same is true of A. Hoyle's 
interest in said land, and the same passes into the hands of 
his executors, for the benefit of the persons to whom i t  is 
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bequeathed. Rut i t  will not be liable to the debts of the tes- 
tator, if any debts there be, until the personal property proper 
i s  exlmusted. Newby v. Skinner, I ID. & B. Eq. 487. 

Whether under the new Constitution, securing to wives all 
She property which thcy may acquire, this will be a matter 
of any moment to Barrett, the party taking the last exception, 
is not a question before us. This opinion will bc certified, 
&c. The cost will be paid out of the common fund. 

PEE CUEIAM. Decree accordingly. 

STATE v. VINSON. 

R mule had been stolen from the residence of its owner upon Saturday 
night, and upon fihe next night, again, from the residence of A. B. : Held, 
that the fact that upon Sunday nnlorning the prisoner had carried the 
mule-which from appearances then had been tied out during part of the 
prewding night, to the house of A. B.; even when taken in connection 
with the adclitiona.1 fact that he assisted in stealing it  upon Sunday 
night, although it might raise a conjecture, was no evidence that he had 
stolen it on the night before. 

(State v. Allen, 1 Hawks 6 ; State V. Iizgold, 4 4011. 217 ; Mathis v. Mathis. 3 
Jon. 132 ; Suttorr v. Madre, 2 Jon. 320 ; Hart v. Newland, 3 Hawks, 122; 
State v. @'Neal, 7 Jon. 251; Home~ley v. Hogue, 2 Jon. 39, cited and 
approved.) 

LARCENY, tried before Warren, J., at  Spring Term 1868 of 
the Superior Court of WAYNE. 

This was an indictment against the defendant and one John 
Thomas, for stealing a mule. Thc evidence was that the mule 
was the property of Council Wooten, administrator of John 
Wooten, deceased, and that i t  was stolen on a Saturday night 
from the residence of Mrs. Wooten, widow of said John 
Wooten. That early the next morning the mule, having on i t  
a broken bridle, was seen about 300 yards from the residence 
of Mrs. Phoebe Woodward, the mother of the defendant, with 
whom he lived, going in the direction of said residence and 
from the direction of a spot in the woods where some animal 
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of the kind had been recently tied to a tree, about equidistant 
from the residence of the said John Thomas and Mrs. Wood- 
ward. That on that morning, the defendant carried the mule 
to the house of one Tom Best, a colored man, who lived about 
a quarter ofa  mile fro111 defendant's mother, and on herland,aad 
asked him to keep it there. Best objected because of his scarce 
supply of provender, and because the mule might have been 
stolen. Defendant told him to keep i t  till the owner came, 
and the owncr would doubtless pay him, and he at  length con- 
sented to do so. That during that day the defendant and 
John Thomas had several conferences togethor at  different 
times and places, and that Thomas and one Keedham Smith 
went to Mrs. Woodward's about 10 o'clock in the morning, 
and inquired for the defendant and a stray mule. Tl~omas 
was introduced as a witness for the State, and testified that  
Vinson proposed to him to take the mule off and sell it. After 
some chaffering about the division of the proceeds of the sale, 
this was agreed upon. In pursuance of this design they em- 
ployed Joe Best, son of Thomas Bcst, to chain and keep off a 
fierce dog, and that (Sunday) night he and Vinson went a 
little after dark, and took the mule from the premises of Tom 
Best, without his knowledge or conscnt. Witness carried the 
mule off for the purpose of selling it, but waf overtaken and 
arrested. I-Ee told Vinson that he had said to those who 
arrested him, that he got the mule from him, Vinson, and 
Vinson replied, "you ought not to have told that." 

The defendants excepted to the competency of this witness 
on the ground that he was a codefendant in the indictment- 
that i t  had been found true as to him-that he had been 
arrested thereon and had not been tried. The exception was 
overruled. 

I t  was also in evidence that during the whole of the said 
Satllrday night, the defendant was present a t  a dance eight 
miles distant from the residence of Mrs. Wooten and two or  
three miles from that of Mrs. Woodard. 

Mrs. Woodard testified that the mule came to her premises 
early on Sunday morning and jumped the fence into a lot near 
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the house; that shortly after the defendant came home, and a t  
her instance, carried the mule to Tom Ecst's. That soon after 
Thomas and Smith came to the housc (about 10 o'clock,) they 
started off a t  defendant's suggestion, to look a t  the mule. 

The Court charged the jury (among other things) that if 
they bclieved tllc defendant did not steal thc mule himself, 
and was not present when it was stolen, yet if he advised and 
procurcd i t  to be donc, he was guilty. Dere'endant csccpted, 
on thc ground that t,licre was no cvideme to sustnin this view 
of the cme. 

The Court instructed the jury as to what evidence mould 
tend to show a felonious or an innocent purpose on the part 
of one who takes property by finding. 

The Court also charged that if the d e h d a n t  had in good 
faith put the mulc in the postession of Best to keep for the 
owner, and was innocent up to tliat time, yet, if he afterwards 
confederated with Thomas to take and carry away the mule 
and they did this with the felonious intcnt necessary to con- 
stitute the crime of larceny, (which was explained to the jury,) 
he was guilty, and to this the defendant excepted. 

Verdict: " guilty." Rule for ncw trial. Rulc discharged, 
Judgment and appeal. 

Strong, for the appellant. 

Thc circumstance that the defendant stole the mule fram 
the possession of Best, is no evidence that he had stolen him 
before that,-morc than that hc had previously stolen some 
other mule a t  a different time and place. See the cases B o d  
v. McBoyle, 7 Jon. 1; Benton v. March, 6 Jon. 409; 2Mccllzis v. 
Mathis, 3 Jon. 132; S?dton r. Madre, 2 Jon. 320; State v. 
Beveb, Bus. 200; Cobb V. Fogleman, 1 Ire. 440; State v. Huy- 
wood, Phil. 378. 

Attorney General, contra. 

RODMAN, J. There was ample evidence to convict the pris- 
oner of having stolen the mule from the residence of Best, on  
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Sunday night, if the jury believed it. But we cannot know 
that the jury did believe it, and that they did not find him 
guilty of the larceny, which the case states was committed by 
some one, on the previous Saturday night from the residence 
of Mrs. Wootcn. Slate v. Allen, 1 I3[awks1 6; State v. lizgold, 
4 Jon. 217. The Judge told the jury, in efrect, tliat thcre was 
evidence, from which they might find, tliat the prisoi~er either 
btole the mule himself on the Saturday night, or procured i t  to 
be donc; to which the prisoncr excepted. All the other excep- 
tions taken by the prisoner, are properly abandoned in this 
Court. So that the only question is, whether the case shows 
any evidence tending to prove tllc guilt of the prisoncr on the 
Saturday night. It is easy enough to express in general tcrrns 
thc rule of law; if there be any evidcncc tending to prove the 
fact in issue, the weight of it nlust be left to the jury, but if 
there be no evidence coiiducing to that coi~clusion, the Judge 
sliould SO say, and, in a criminal case, direct an acquittal. 
Heyburn v. Dubow., 12 Pcters, 345; Gibson v. Ilunttr, 2 13. 
El. 205. 

But i t  is confessedly difficult to draw the line between evi- 
dence which is very slight, and that, which, as having no bear- 
ing on the fact to be prored, is, in relation to that fact, no 
evidci~cc at all. We may say with certainty, that evidence 
wiiich merely shows i t  possible for the fact in issue to be as 
alleged, or which raises a mere conjecture that i t  was so, is an 
insufficient foundation for a verdict, and should not be left to 
the jury. nilattl~is v. Mattlks, 3 Jon. 132; Sutton v. Mcidv,e, 2 
Jon. 320. We may go farther, and say that the evidence must 
be such as will support a reasonable infcrcnce of the fact in 
issue. 1 Pld. Ev. 460. In  liex v. Burdett, 4 13, and A. 161, 
(6 E. C. L. R.,) Abbott, J., says " a presumption of any fact is 
properly an inference of that fact, from other facts that are 
known; i t  is an act of rcasoning." 

Probably the rule in such cases can never be more definitely 
declared, than i t  was by this Court in Hart v. N&dund, 3 
Hawks, 122. There, Henderson, J., delivering the opinion of 
$he Court, says: " Evidence is of two kinds; that which, if 
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true, directly proves the fact in issue, and that which proves 
another fact, from which the fact in issue may be inferred. 
The rules regarding competency, only apply to the first 
kind, and relevancy to the second. The Court protects the 
jury both from incompetent and irrelevant evidence7'-'' the 
rules of evidence are framed more with a view to excludefalse- 
hood, than to let i n  the truth." "That the tact to be infer- 
red often accompanies the fact proven, is not sufficient; i t  should 
mod usually accompany i t  ; and I would say, in the absence 
of all circumstances, that i t  should rarely otherwise happen. 

I11 Roscoe's Crim. Ev. p. 14, citing Gilbert's Ev. 157, (1) 
the same r ~ d e  is declared; "when the fact itself cannot be 
proved, that which comes nearest the proof of the fact, is the 
proof of the circumstances that necessarily and usually attend 
such fact." If the fact offered to be proved, be cqually con- 
sistent with the existence, or non-existence of the fact sought 
to be inferred from it, the evidence can furnish no presump- 
tion either way, as in such a case, the one fact does not most 
usually attend the other. With the aid of these general prin- 
ciples, we may proceed to consider the particular question 
presented in this case. In  doing so, we must of course regard 
only the affirmative evidence in the case. The evidence is 
circumstailtial. The h c t  to be proved is the guilt of thc pris- 
oner on Saturday night, and the facts from which i t  is sought 
to be inferred are the occurrences on the next day. Were 
they such as to furnish a reasonable inference of the main fact ? 

The first time that the evidence directly brings the prisoner 
into any connevion with the niule, is on the Sunday morn in^ 
wllen i t  Carrie to the house of Mrs. Woodward, where the pris- 
oner resided, having on i t  a broken bridle. I t  must be assumed 
that the mule had heen tied out to a tree during some part of 
the preceding night, and had broken 1oo;e. The prisoner 
then took the mule to the house of Best. I t  is quite inimatc- 
rial whether he did this, because there was at Mrs. Woodward's 
no place proper to confine i t  in, or because he then formed the 
design of stealing it, and conceived that i t  would be more 
safely done from the house of Best, than from his mother's. We 
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think it must be admitted that, had the evidence stopped here, 
no one could do more, a t  t l ~ e  utmost, than coajecture, that thc 
prisoner carried the mule to Best's housc, because he liad 
stolen i t  from 3hs. Wooten's house the night before. About 
ten o'clock that morning, Thomas and Srnith came to Mrs. 
Woodward's house, and irquired for tile prisoner, and a ski ay 
ride. On that night t!ie prisoner and Thon~as stoic the riiule 
from the possession of Rest. The questiorl is theu rcauced to 
this; are any of the facts proved, citlier singly or i n  eombina- 
tion, such as necessarily, or mo.;t usually, or often, attciid a 
prior theft ? Are tllcy not, either siigly or co~nbilied, consis- 
tent with tlic imocence of the prisoncr of the theft on the 
Saturday night ? No doubt, the tlicft on Snndny night proved 
tho possibility of tlie prisoner's guilt; that he was not too p o d  
to steal. But if i t  proved no more than this, and we think it 
proved no more in respect to tlie theft on Saturday night, then 
i t  was not evidence of his guilt of that pnrticula~' theft. Tllc 
general bad character of a prisoner cannot be given in cvidence 
to convict him of any particular charge. State v. 07Neal, 7 
Ire. 251 ; 270nzesley v. Vogue, 2 Jon. 391, 3 Grcenleaf on Ev. 

25,-nor can it be proved that at anotlier tirue, he committed 
an offence similar to that cha~ged, or that he had a tendency 
to commit such offences; 1 Phil. Ev. 477. There is some sirni- 
larity between the present case and that of Tile King v. Van- 
dercomb and Abhotf, 2 Leach's Cr. Ca. 708. I n  that case a 
burglary and larceny had been committed by some one; after- 
wards the prisoners m r c  detected and arrested after they had 
committed a burglary in tlic same house, but bcfore they had 
committed any larceny on that occasion. They were indicted 
for burglary and larceny. The Judge said they could not bc 
convicted of the second burglary, because no Iarccriy attended 
it. The prosecution contended, that they could be convicted 
of the first burglary and larceny, although the only cvidence 
of their connesion with i t  was, that they had committed the 
second burglary. The Judge directed an acquittal. It is true 
that the Judge put his directions on the grouad, that the prose- 
cutor having given evidence of one felony, could not go into 
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$roof of a distinct and substantive one; but if the second bur- 
glary could have been received as any evidence to connect the 
prisoners with the prior burglary and larceny, i t  would have 
heen the daiy of the Judge to have left the weight of i t  to the 
jury, instead of directing an acquittal. We think there was 
error in the instructions of the Judge below, and the prisoner 
must have a new trial. 

TEI0MA.S C. HUMPHRIES and wife v. MARY SHAW, and othera. 

A testator devised his Skillet-handle farm to A 13, in discharge of a debt 
dce to her. and prwided further, in an another part of the will, that a 
certaia house should, a t  the expense of his estate, be removed from 
another tract to the farm given above ; the devise having been accepted, 
Held, that although as regards creciitors the house was to be treated asper- 
sonalty, yet as against the other devisees it  remained realty, and there- 
fore, that A. B., being a purchaser for d u e ,  was entitled to have its value, 
and a sum sufficient to pay for its removal, as above, made up to her by 
the other devisees. 

*(&haw v. MeBride, 3 Jon, Eq. 173 cited and approved.) 

BILL, filed at  Spring Term 1867 of the Court of Equity for 
GURRITUCK, against the executor and the devisees of one 
Alfred Perkins; and a t  Spring Term IS@, set for hearing 
upon bill, answers and exhibit, and transferred to this Court. 

The bill set forth the death of Perkins, in C u ~ i t u c k  County, 
in 1856, leaving a will in which, amongst other things by the 
second clause thereof, he devised " to Mollie Frost my Skillet- 
handle Farm containing about one hundrcd and forty-five 
acres, provided she is willing to release my estate from any 
amount I may owe her as guardian; but if she has no heir 
begotten of her body at  her death I give and bequeath the 
foregoi-ag property to her two brothers Thomas Frost and 
Alfred Frost, to them and their heirs forever;" and, by the 
ninth elausc: " Idleave the house now used as a school house, 
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near the Baptist Church, to be moved by my executor, a t  the. 
expense of my cstate, upon the Skillet-handle farm, for the use 
of the same." I t  further stated that the debt due to said Mollie 
Frost was about $1,000, and was the full value of the land 
devised to her; that the devisee (now the feme plaintiff) had: 
elected to take the f'arm, and that the plaintiffs had tendered 
a relcase of the debt to the executor; that under a decree of 
the Superior Court, the housc had been sold to pay debts, and 
had brought $325, and that the expense of removing i t  would 
have been about $60; that thcy had applied to the executor 
to pay them the $385, but he had refuscd to do so. The prayer 
was for an account, and for gencral relief 

The answers admitted the general allegations of the bill, 
but denied the right of the plaintiffs to relief, inasmuch as the 
house was personal estate and had becn used to pay debts, 
and the whole personal estate of the testator was exhausted; 
also that the farm exceeded in value the debt to the feme 
plaintiff; and the bequest of the school house, being in another 
clause of the will, was not intended to be subject to the condi- 
tions of the devise of the farm. 

Smith, for the plaintiffs. 

No counsel, contra. 

RODMAN, J. The questions presented in this ease arise 
upon the effect of certain clauses in the will of Alfred Per- 
kins, which was made in 1856. 

The second clause is as follows: " I give and bequeath to 
Molly Frost (the prescnt jkme plainkff) my Skillet-handle 
farm, containing about one hundred and forty-five acres, pro- 
vided she has an heir begotten of her body, and provided she 
is willing to release my estate from any amount I may owe 
her as guardian, but if she has no heir begotten of her body 
a t  her death, I give and bequeath the foregoing property 
her two brothers, Thomas Frost and Alfred Frost, to  them 
and their heirs forever. " 

The ninth clause is as follows: " I  leave the house now 
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used as a school house, near the Baptist Church, to be moved 
by my cxecutor at  the expense of my estate, upon the Skillet- 
handle farm for the use of the same, &c. 

The plaintiffs accepted the gifts in the will in satisfaction 
of what was owing to the feme plaintiff by the testator, and, 
with the assent of thc cxecntor, took possession of the Skillet- 
handle farm; they offer to execute a proper rclease. 

Thc executor of Perkins, under a decree of the Court in the 
case of h'haw V. McBride, reported in 3 Jon. Eq. 173, by 
which i t  was declared, that, as betwcen the creditors of Per- 
kins and his esccutor thc school house was to be regarded as 
personal property, sold the same, and exhaustcd the proceeds 
in paying the debts of the testator. All the other personal 
estate has been in like manner exhausted; and the object of 
this bill is to recover from thc other dev~sees of Perkins, the 
sum for which the school house sold, and the expense of its 
removal to the Skillet-handle farm, with interest. I t  appears 
from thc pleadings, that the testator at  his death, was indebted 
to thefcme plaintiff, in about the value of the farm devised to 
her; if the case were hetwcen the plaintiffs and the other cred- 
itors of the testator, i t  might be material to ascertain the true 
relative values of thc debt, and of the property devised; but 
a s  between the plaintiffs and the other devisees, that question 
i s  not material. The plaintiffs claim, that the legacy of the 
school house is subject to the same condition of a release of 
her dcbt as the devise in the third clause,and that as between 
them, and the otlicr devisees, they stand in the position of 
purchasers for value, and must reccive the whole that is given 
to them, before the other Bevisees can receive anything. W e  
are of opinion that this claim is wcll founded. Although the 
ninth clause of the will is separated from the second by several 
other alaases having no connection with the~e,  yet the two 
clauses are parts of the same will, and the ninth is necessarily 
referred to the second for its correct under:~tanding, by the 
words " for the use of" the Skillet-handle farm. Thesc words 
necessarily imply that the school house is to be attachcd to 
the farm, and madc part of it, for the benefit of thc devisee, 



344 I N  THE SUPREME COURT. 

and i t  thereby becomes subject to the same conditions. By 
reason of these words, the devisee could not have rejected the 
Skillet-handle farm, and accepted the scliool house as an inde- 
pendent legacy, free from conditions. Although as between 
creditors of the testator and his perional representative, the 
house was to be considered as converted into personalty, yet 
as between the plaintiff and the other devisees, i t  is to be 
regarded as a part of the farm, to which i t  is directed to be 
removed. Shaw v. McBride, ubi supra. 

The plaintiffs, on executing a proper release, are entitled to 
receive from the other devisees the sum for which the school 
house sold, and a sum equal to the expense of its removal to 
the Skillet-handle farm, with interest from the filing of the 

bill, and unless the amounts can be agreed on, there must be a 
reference to ascertain them. The plaintiffs are also entitled 
to recover their costs. 

PER CURIAM. Decree accordingly. 

WILLIAM WALDROP v. SILAS M. GREEN. 

Injunctions pending a t  the adoption of the Code of Civil Procedure, are to 
be proceeded in and tried under the existing laws and rules applicable 
thereto; therefore, 

T h e  defendant in such a case has a right to have a motion to dissolve upon 
bill and answer, considered before a replication can be put in. 

An iiijunction against a recovery a t  h w ,  granted upon hill which stated 
as grounds for the application, that the title to a horse which the plain- 
tiff had obtained by exchange from the defendant, had foiled, and that 
the defendant was insolvent, and was seeking to  recover damages from 
bim for cowerting the home which hc  had conveyed by exchange to the 
defendant, was granted improvidently. 

INJUNCTION, dissolved by Cmzno~1, J., a t  Fall Term 1868 
of the Superior Court of CIIEROUEE. 

The bill, filcd to Spring Tcrni 1868, alleged that the plain- 
tiff and defendant had ericlracged horses in 1866, and that 
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the title to the horse which the phintiff had received failed; 
and that thereupon he claimed that his own horse thereby 
reverted to him for the breach of implied warranty by the 
defendant, " and by virtue of said claim i t  came into his pos- 
session; " that the defendant had brought suit for such horse 
and had recovered judgment, and was intending to enforce an 
execution thereupon; that in the mean time the plaintiff had 
brought a suit for the breach of warranty, which was still 
pending; and that the defendant was insolvent. The prayer 
was for an injunction, &c. 

The answer denied all the material allegations in the bill 
excepting that there had been an exchange of horses, and 
that the two suits a t  law had been brought, and a judgment 
.obtained by the defendant in the one brought by him. 

At  Spring Term 1868, upon the coming in of the answer, a 
motion was made to dissolve the injunction theretofore granted, 
and such motion was continued. 

At Fall Term 1868 upon the cause being called, the counsel 
Tor the plaintiff objected that as i t  now stood upon the law 
docket, the motion for a dissolution should not bc heard; but 
that the plaintiff should be allowed to put in a replication, 
and have the facts tried instanter before a jury, announcing 
himself ready for such trial. 

His Honor overruled the objection and on consideration of 
%lie motion, ordered the injunction to be dissolved. Thereupon 
the plaintiff appealed. 

P,"Lill+s R Merrimon, for the appellant. 

No counsel, corztra. 

PEABSON, C. J. This case was entered on his docket by 
tlie clerk of the Superior Court, according to see, 400, "Code 
of Civil Procedure." By see. 402, i t  is dirccted: " The said 
suits shall be proceeded in and tried under thc existing 
laws and rules applicable thereto." So we agree with his 
Honor in his ruling, that the plaintiff had no right to take 
issue upon the facts set out in the answer, and have such issue 
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submitted to a jury. Before the Court could take any further 
action in the cause, we think the motion to dissolve the injunc- 
tion on bill and answer was properly before the Court for 
determination. 

We also agree with his Ronor, that upon bill and answer 
the injunction ought to have been dissolved, indeed me are. 
inclined to the opinion that the bill upon its face, has n a  
equity. The injunction was improvidently granted. 

Let this be certified, &c. 

PER CURIAM. Ordered accordingly. 

W. C. XORRISON a. B. I?. CORNELIUS and others, 

Where the defendants, who were enzaged in the manufacture of saltpetre 
up to the 14th of April 1865, at the discontinuance oC their operations, 
left some of the liquid of which saltpetre is made, in troughs and hogs- 
heads, covered with boards, and enclosed by a sufEcient fence, and three 
months thereafter the plaintiff's cattle wandered into tbe emclosure, 
drank of the liquid, and died from the effects thereof, XiZd, that the 
question of negligmce on the part of the defendants, did not arise. 

If a party injured have colatributed to the injury, he cannot recover damages 
on account of it. 

The act of May 2Gth 1864, by which persons "while evzgaged in the manu- 
facture of saltpetre" are required " to enclose their works with a good 
and lawful fence," under penalty of double ths value of all cattle that are 
destroyed by the liquid saltpetre, does not apply after the operations are 
discontinued. 

Where both parties to a case appeal, the Clerks of the Superior Courts 
should make out two transcripts, the double appeal constituting in $he 
Supreme Court two cases. 

(Laws v. I% C. 3. R. Co., 7 Jon. 468 ; Devep-eux v. Burgwyn, 11 Ire. 490, cited 
and approved.) 

CASE, tried before Mitchell, ?J., at  Fall Term 1868 of the 
Superior Court of IREDELL. 

The plaintiff declared in two counts In one, that the 
defendants knowingly left exposed a poisonous substance a t  a 
place about which plaintiff's cattle and other cattle were used 
to range; and that the defendants failed to debar cattle from 
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i t  by a sufficient fence or other barrier, and that plaintiff's 
cattle partook of the poisonous substance, and died. In this 
count he claimed the value of the cattle in damages. 

In  the second count he demanded doublc damages, for that 
the defclldants did not guard said poisonous substance against 
the access of the cattle, as required by the act entitled, " An 
ast  to protect cattle, by a good and lawful fence,'' ratified May 
26th 1864. 

The defendants, as co-partners, were engaged in the manu- 
facture of saltpetre on the lands of tlie defendant B. F. Cor- 
nelius, near the land of the plaintiff, for six months imme- 
diately preceding April 14th 1865. Upon tlie approach of 
Geo. Stoneman's army at  that date, they discontinued the 
manufacture, and never afterwards resumed it. About two 
weeks after t lx  discontinuance, the defendants Cornelius and. 
Morris, removed to the house of the former the kettles and 
other apparatus i~sed in the manufacture, except two troughs 
used in the process of evaporation, and two llogsheads, open a t  
top and about four feet high, which were left on the lot, and 
remained there until after the cattle died. The hogsheads 
and troughs contained a liqnid, of which saltpetre is made 
by evaporation, and some of this liquid was found therein 
when the cattle were discovered dead. Thc quantity in the 
hogsheads, and its accessibility to cattle, wcre points in contro- 
versy, upon which both sidcs introduced evidence. Testimony 
was offered to show that when the defendants removed the 
ketties, they covered the troughs; and on the other hand, that 
when the dead cattle were found, the boards had been dis- 
place 1, and very litt,le of the liquid was remaining. 

The cattle, seven in number, mere found dead on the 24th 
of July ensuing, and all, except one which was forty yards 
distant, were found within the cnclosure and within a few 
yards of the hogsheads and troughs. 

The evidence showed that the fence around the lot was 
not generally five feet high, but had successfully excluded cat- 
tli? until the abandonment of the work on the 14th of April. 
Theie was conflicting testimony as to the condition of the 
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fence from that time until the death of the cattle. Evidence 
of physicians and others, was given as to the nature and poi- 
sonous effects of the liquid in the hogsheads and troughs. 

His Honor charged the jury that the plaintiff was not enti- 
tled to recover double damages for the loss of his cattle, under 
the act of May 26th, 1864, but that, if they found that the 
liquid left by the defendants in the troughs and hogsheads 
was poisonous and fatal to cattle, that the defendants knew or 
had good reason to suppose that i t  was, that the cattle had 
access to i t  from the want of a fence or barriers that would 
ordinarily exclude cattle, and that the cattle had drunk the 
poisonous liqnid, and had died from the effects thereof, the 
plaintiff was entitled to recover damages to the value of the 
cattle. 

The counsel for the plaintiff, and for the defendants, each 
excepted; Exceptions overruled; Verdict and judgment for 
the plaintiff accordingly. Appeals prayed and allowed for 
both parties. 

Bragg, for the plaintiff. 

W. P. Catdwell. for the defendants. 

DICK, J. The maxim, sic utere tuo ut aiienum non laedas, 
has existed in the lam for centuries. I t  has justly been re- 
garded as one of the golden rules of jurisprudence; but the 
difficulty of its application to particular cases, has given rise 
to much discussion and numerous adjudications, both in this 
country and in England. We have examined with care some 
of the leading American and English authorities, and in the 
midst of various conflicting views, we think they establish 
some general uniform rules on the subject. We shall only 
refer to those which are applicable to the case before us. 

In  all cases where a person, in the lawful use of his own 
property, causes injury to another, the party injured, before he 
can recover damages a t  law, must sho~v that Be has exercised 
proper care, and is free from blame in regard to the matter. 
I f  it appears that the party injured has, by any act of omission 



JANUAR-Y TERM, 1869. 349 

NORII.ISON v. COILNELIUS AND OTIIERS. 

or commission on his part. contributed to thc illjury com- 
plained of, it is gcncrallg dc~rn7zum nOsgue iqjzwicc. There are 
some csceptional cases to this general rule, bnt they arc 
founded upon particular circumstances. LyncJh v. Nurdin, 1 
Ad. & E. (N. S.) 422. R i ~ p  V. Gmdizcr, 19 @om. 507. 

If a person entcrs upon the lands of another to nsc tba 
premises for his own benefit, undcr a licensc given by tlic 
owner, or in the enjoyment of a privilege allowed by law, h e  
takcs such bencfit with all the risks and perils attendant upon 
i t ;  and if he has full opportunity of inspecting ttle premises, 
and there is no concealed cause of mischief, and any 
existing source of' danger is ap;mrcl?t, the owner i y  in no way 
responsible for any injury which such license may accidentally 
sustain. l i~demccur v. Dames, 1 6. C. P. 272; 13zmdl v. 
Smgih, 97 IE. C. L. R. 271; Blltfelji'cld v. Fori-estw, 11 East, 
60; B ~ l z  v. Brcci7zaxl, 1 Cowcn 78. 

It is also well settlcd that an owner of land may on his own 
premises dig a well, or pit, or ditch, or do any other lawful 
act in the enjoyment of his property, and he is not liablc for 
consequential injurics to his neighbor's cattle, although these 
causes of danger are unenclosed and unprotcctcd. If he does 
such acts with an intent to cause mischief, and he uses induce- 
ments to produce such results, of course he is liablc for conse- 
quent damages. 

If he places such causes of danger near a public highway, 
and does not take the necessary precautions to prcvent dam- 
age, they constitute a public nuisance, and he is liable for 
consequences, and also to an indictment. But when a person 
merely allows a cause of damage to exist on his own premises, 
which does not amount to a public nuisance, and a licensee or  
trespasser sustains injury, he has no cause of action against the 
owner, and the question of negligence does not arise. Damages 
arise in such cases from what may be styled permissive causes 
of injury, such as leaving a well, or pit, or ditch unprotected 
and unguarded. If an owner, even on his own premises, gives 
rise to an o,ctive came of injury, he is required to use ordinary 
care to prevent damage; as, for instance, if he puts fire i n t ~  
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his own woods, he must takc reasonable precaution to prcvent 
it from spreading into the lands of his neighbors. These 
distinctions are illustrated in cases involving the rcsponsibili ty 
of Rail Road Companies. 

A Rail Road Company is not responsible for the value of a 
cow that is killed by falling down an embankment, or  into n 
cut or cattle-guard; bul is responsible, if the cow is killed by 
negligence in running the train. This active cause of injury 
is so constant a11d vide extcndcd in its consequcnces, that the 
Legislature of this Statc, by statnte, has imposed a prima facie 
responsibility on Rail Road Companies in all c a m  of killing 
stock. The statute affords a just protection to the owners of 
stock, as i t  is very difficult for them to provc the circumstances 
of the injury, and i t  is not a hardsl~ip on the Companies, as 
thcir agents are always prescnt when the act of killing is done, 
and if due care was used, i t  can bc proved. 

Let us now apply these general piinciplcs to the case before 
us, so as to ascertain the rights and liabilities of the parties. 
The defendants, on their own land, had been engaged in the 
lawful business of manufacturing saltpetre. While so engaged, 
they kepi a good fence around their works, as was required 
by the act ratified May 26th 1664; and no damage was sus- 
tained by any one. 

In  April 1865, the Unitcd States' forces came into the 
county, and the defendants ceased their operations, and never 
resumed thcm, as the war closed in a short time. When the 
business was discontinued, the defendants left there some 
troughs and two hogsheads, containing a poisonons liquid, 
which had been used in the manufacture of saltpetre. A t  
that time thc premises were enclosed, and the troughs, which 
contained but little of the liquid, were covered with plank. 
The hogsheads were four feet high, and i t  mas scarcely possi- 
ble for cattle to be aide to drink the poisonous liquid within, 
as  the hogsheads were not full. On the 24th of July,-more 
than three months after the said works were abandoned,-the 
cattle of the plaintiff were found dead within and around the 
enclosure. These mere substantially the facts proved on the; 
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trial, and as the question of negligence is a legal one, we 
think his nonor erred in not telling the jury, that upon such 
a state of facts, the question of negligence did not arise, and 
the plaintiff was not entitled to recover even upon the first 
count of his declaratior,. 

I f  the question of negligence could properly arise in 
illis case, we think that much might be said in behalf of the 
defendants, for a mere omission of duty. In  the Spring of 
1865, the whole country was filled with alarm and confusion, 
produced by the closing scenes and events of a great civil war. 
When the minds of all men were full of fearful apprehensions 
for the safety of their lives, property and families, we think 
the defendants ougEit not to be hcld to a strict accountability 
for hiling to empty two hogsheads of liquid saltsptre, which 
might possibly kill their neighbors' cattle. 

Let us see if the plaintiff was guilty of no act of omission 
or commission, which contributed to his misfortune. He  was 
a near neighbor of the defendants, and lived near the saltpetre 
works. R e  knew that the business was discontinued, and 
must have known that the troughs and hogsheads were in ithe 
enclosure. The public law above referred to must, have 
advised him that the manufacture of saltpetre was a danger- 
ous business to cattle. His cattle were pasturing on the com- 
mon, and ordinary prudence ought to have prompted him to 
keep an eye on the ellclosure of the saltpetre works. The 
defendants were not required to keep up the enclosure, except 
while engaged in their operations. Tbe plaintiff's cattle were 
trespassing on the lands of the defendants, a t  the time they 
were killed. I n  this State the owners of cattle are not 
required to keep them enclosed, to prevent them from trespass- 
ing on the lands of neighbors. Lcczcls v. N. C. R. E. Co., 7 Jon. 
468. This, however, is not a right, but a mere irnniunity given 
by law. The owner is not liable in damages for a trespass 
by his cattle upon unenclosed lands,but he takes this legal 
license with all attendant risks and perils. This priviiege is 
similar to common because of vicinage in England. " I t  is a, 
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trespass, but the law winks at  the trespass." 2 Blackstone, 34. 
The owner of land may at  any time drive away cattle from 
his cornmon, and he is in no way bound to guard tl~ern froru 
accidents. Kni9hi v. ABev-t, 6 Burr. 472. 

The second count in the plaintiff's declaration was for 
double the value of his cattle, under the Act of 1864 above 
refcrred to. This is a highly pcnal statute, and must be 
strictly construed. Tlre defendants, by said Act, were required 
'( to cncIose their works with a good and lawful fenc?, while 
engaged in the nmnufacturc of saltpetre." The cattle were 
killed after the clefcndants llad di:-;conlinned their operations, 
and his Honor was right in instrncting the jury that the plain- 
tiff was not entitled to recover upon this count. 

The judgment mast be afirmed, so far as i t  is appealed from 
by the plaintiff, and the judgment appealed from by the 
defendant must be reversed, and a venire de novo awarded. 

As appeals by both parties often produce difficulties as to 
costs, we think it proper to restate a rule of this Court, eetab- 
lisbed in the case of Dcvcreua v. Burgwyn, 11 Ired. 490. To 
prevent di%culties as to costs, and to prevent cases from being 
made too complicated, the clerks of the Superior Courts will. 
in future, when both parties appeal, make out two transcripts, 
so as to make, as there really are, two cases in this Court. In 
this case, the clerk of this Court, will state two cases on his 
doclcet, and charge costs against the plaintiff, in each case. 

PER CURIAM. Venire de novo. 
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A. CAPEITART v. J. 11. ETHERIDQE and W. T. SUTTON. 

A purchsser a t  a salh made by a trustee unc!er a trnst to  pay debts, who is 
also a creditor secured in such trust, cannot enjoin the trustee from col- 
lecting the purchase money merely because he is a creditor to a much 
larger amount than hc is debtor. Such aninterference might derange or 
defeat the  purposes of the trust. 

A trustee will not be permitted, to  the injury of a ccstui qua trust, to  sub- 
stitute his own Confederate money, when greally depreciated, for more 
valuable truzt funds. 

INJUNCTION, dissolved by Wafls, J;, a t  Fall  tcrni 1868, of 
the Superior Court of N o w ~ ~ a x r r u x .  

The bill ailegcd tlmt tllc conlplai~mnt in 1860, was creditor 
for o l:~r:_!:c amount, of 1 ) a ~  id Outlaw, of Bcrtie county, and 
tha t  A h .  Ontlaw, (January 8, 181i1,) made a deed conveying 
to the defendants, a largc estate, real and personal, to secure 
that and his other liabilities; tllnt being interested in liaving 
such property hrirrg a good prict, tlic complaiunnt attei~ded the 
sale hy thc trustee, and purchased slaves to the a~nourrt in value 
of about $4,000, o r  one-third of t l ~ c  debt due to hirn, giviirg 
two bonds therefor; that afterwards he reniovcd to Kaltirnore 
where he was sued upon the notes, and jndgrnent taken, and 
an  execution Icricd upon his property; that sinec then he has 
returned to North Carolina, aud now l ims in Northampton 
county; that thc defendant Etheridye, the active trustee, owns 
thc notes iu question, having put off' upon some of' the creditors 
in the trust, daring the war, Confederate moncy a t  greatly 
depreciated ratcs, so, c l a i n h g  to have purcha~ed snch notes. 

There were other allegations which the opinion of thc Cowt 
renders it unnecessary to state 11rre. 

The prajer was for an injunction against tllc execution in 
Maryland, kc., and for further relief. 

Tile joint answer of the dcfeudants admitted the alegations 
in the bill, so far as they are set out above-excepting that it 
stated that the deed in trust, made several classes of creditors, 
plaintiff beiug in the last class, and an explanation was given of 
the manner in which the defenciant Etllcridge bccittne owner 

2 3 
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of that one of the notes which he admittcd that he claimed, 
viz: as the result of several disconnected transactions, a t  the 
conclusion of which i t  was transferred to him bonajde, &c. 

From the order dissolving the ii~junction, the plaintiff 
appcaled. 

Bragg and Peebles di Peebles, for thc appellant. 

Barnes and TK A. dfoore, contra, cited McDanieZ v. Stoker, 
5 Ire. Eq. 27% Grz$n v. Carter, Ib.  41 3; Ml~oon v. Capehart, 
Bus. Eq. 30; Green v. Pl~illips, 6 Ire. Eq. 223; Deaver v. E l k ,  
7 Ire. Eq. 24; Dyche v. Patton, 8 Ire. Eq. 295; P a r k e ~  v. 
Gmnzmer., Phil. Eq. 28. 

DICK, J. On the 8th day of January. 1861, David Outlaw 
executed a deed in trust to the defcndants, convcying his estate 
for the benefit of various creditors. The complainant is a 
large creditor and cestrci que trust, placed in the last class in 
said deed. The defendants sold the estate according to the 
terms of the trust, and the complainant purchased two negroes 
at the sale, and gave two bonds, with sureties, for the purchase 
money. After the close of the war, the complainant removed 
to  t l ~ c  city of Baltimore, where he was sued by the defcndants 
on said bonds, and judgments were obtained, and executions 
lcvied upon his property. 

The o4jcct of this bill is to restrain the defendants from 
selling complainant's property in Baltimore, until his equities 
set forth in his hill, are passed upon and adjusted. 

I t  is unnecessary for us to consider in this case, the power 
of a Court of Equity in this Statc, to restrain by ii~junction, 
parties within its jurisdiction, from proceeding in the Courts 
,of lam of anothcr Stale; for if the proceedings co~nplained of 
were in our own Courts, we should hold that this injunction 
ought to be dissolved. 

The defendants assumed a trust which they are bound' to 
execute in good faith, and with ordinary diligence, for the 
benefit of their cestuis que f r a t .  I n  performing this duty, 
a e y  must collect the assets, and apply them in the manner con- 
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templated by the grantor. If the complainant by purchasing 
property at  the trust sale, has acquired an equity to apply the 
purchase money to the satisfaction of his debts in the last class, 
then the purposes of the trust will be deranged and defeated. 
No such equity exists. If he had made an express agreement 
with the trustees to this cffect at  the timc of the sale, then as 
against them the agreement might be valid. But no such 
agreemcnt was made, and i t  is unnecessary to considcr the 
qucstion farther. 

I t  is chargcd in the bill that the defendant Etheridge has 
paid in Confederate money, the amount of thc notes sued on, 
and now holds the said executions for his own benefit. I t  is 
wcll settled that a trustee cannot avail himself of his fiduciary 
character for any object of personal bcncfit, and such matters 
may be enquired into in an account of the administration of 
the trust; Adams, Eq. 59. 

But such questions will not be considered a t  the present 
atagc of proceedings in this case. All the material allegations 
in the bill are positively and fully denied in the answer; and 
a s  this is a common injunction, i t  must necessarily be dis- 
solved. The rules of equity practice in cases like the present, 
and the distinctions between common and special injunctions 
are  fully stated aud discussed in t l ~ e  cascs cited by defendants' 
counsel. 

TIN complainant can continue his bill as an original, and by 
making the propcr parties may be entitled, upon proofs, to  
have an account of the administration of the trust funds in the 
hands of the defendants. 

The interlocutory order in the Court below, dissolving the 
injunction, must be affirmed. 

Let this be certified, kc. 

PER CURIAM. Injunction dissolved. 
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Al3NER LATTINORE v. THOMAS DICICSON. 

Where by agreement between a slave and his owner, certain notes belong 
ing to the former were made payable to the latter for the benefit of the 
former, held, that upon the emancipation of the slave, the owner became 
a trustee for him as to all such notes as were then in his hands. 

As Go the time and the means of Emancipation, Qvtwe. 

A demurrer bad as to part, is bad as to all. 

BILL. set down for argument upon deinnrrer, before Little, 
J., a t  Spring Term 1868, of the Court of Equity for CLEAVE- 
LAND. 

The hill alleged that the plaintiff was formerly the slave of 
one Lattirnore, who liad permitted him to niakc money for 
himself, under wllich license he had accumulated about seven 
hundred dollars, in good uotes, which for bcttrr security, under 
the law, he had taken pajfable to one N o h ,  a White man; that 
Lattimore having died, the defendant had persuaded hiin lo 
have the notes made payable to ltiul, prornisiug to act as his 
friend, and telling the plaintiff furtller that lic intcnded tcsl 

purcl~ase him; that the plaintiff, relying upon his assurances, 
had the notes transferred as requested, and that during tile 
same year the defcndast purcllased him; tlmt iu 1862 the 
dcfendnnt sold him to one Bedlord; that since his Einanci- 
pation lie has madc demands upon the defendant lor thc 
notes or their proceeds, and the latter ~ c ~ u s e s  to account 
for them, or pay him any part  thereof; and tllat the dcfinclaut 
has collected all or a large part  of such notes, partly since the 
Proclamation of President Lincoln, Emancipating slaves, and 
partly since the Emancipation of slaves by the ordinance 
of 1865. The prayer was for discovery and an account, and 
for other relief. 

The defendant put i n  a general demurrer. 

Bgnum, for the plaintiff. 

I. The emancipation of the plaintiff, remitted him 2-9-oprh 
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&gore, t s  his common law rights, and his remedies to enforce 
all contracts of imperfect obligation. 

The common law rnakcs every presumption in favor of free- 
dom: 

(I.) Examples: A Lord makes a deed to, or contract with, 
or sues his villein. By implication of law, these acts cnfran- 
chised him. 

(2.) The policy of our National Government was in favor 
of freedom Slave trade was piracy, and those engaged in it are 
declared to be the enemies of all mankind. 

(3.) The disability to make a coutract or sue was inciden- 
tal and collateral to the state of slavery, of arbitrary policy, 
not of natural right. In  other words slavery was not an 
extinction of his natural rights of property, but only a suspen- 
sion of them, and when resuined by emancipation, spring up, 
and being revived shall have such a relation back as to validate 
contracts of imperfect obligation. 

(4.) This view is supported by the analogies of the law. 
(a.) An alien is made a denizen by letters patent, buys land 

.and dies; a son born before dcnization cannot idlerit, but 
one barn after may; but if naturalized by Act of Parliament, 
a son born before, as well as after, may inherit. 

(b.) A man attainted of treason-his inheritable blood is 
destroyed, but if he receives a statute pardon, i t  is restored. 

(c.) A man having good title comes into possession by a 
bad one; he is rcmitted to his good one. 

(d.) A man marries an alien sells his land and dies; 
.the wife is naturalized; she is remitted to dower in the land 
held. Co. Lit. 33 a. Our own Courts lean as far as possible 
to the support of the slave. For  example. 

(1.) IIaley v, Nuby, Phil. Eq. 180 supports a devise and 
"bequest ta slaves. 

(2.) Lea v. Brewer, 5 Jon. Eq. 379, refuses to assist the 
executor to recover the property of the slave, to benefit the 
masters' estate. 

(3.) Barker v. Swain, 4 Jon. Eq. 220, refuses the aid of the 
43ourt to the claimants of the slave's money. 
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(4.) White v. Cline, 7 Jon. 174, allowq the trustee for the  
benefit of the slave, to recover. 

The cases show that the Court has never held that prop  
erty of a slave acquired by consent of the owner, belongs t c ~  
the master. The Court has been cautious in this, and prop- 
erly so. 

The doctrine of slavery here, is a modified form of the civil 
lam of slavery. 

By the Roman law, the master was the absolute owner of 
all the acquisitions of the slave, withone exception-the slave's 
" peculium "-this was a specified and limitcd amount of prop  
erty he was allowed to hold for the comfort and convenience 
of his family. 

I t  is in analogy to that " peculium, " that our Court has 
refused to make an exccutor account for the acquisitions of  
slaves, made by the master's consent, or his own consent after 
the  testator,^ death. 

Our Courts then havc not held that the gains of the s lave 
a,re the property of the master, but have recognized this "pecu- 
lium," so far a t  least as to give him, if not a legal sight, yet s 
quasi legal right to it. 

This " scintilla juris," so to speak, rcmains in the slave, i s  
sufficient to feed his estate in the contract with the defendant, 
and remit him to his complete right and remedy, on his eman- 
cipation. 

11. This I claim as the legitimate result of emancipation, 
unaided by other legislation. But our second position is, that 
the ordinance of the Constitutional Convention of 1868, ch, 
XlV, gives the plaintiff the right to recover in this action. 

This ordinance is the will of the people in their sovf re ig~  
capacity, and is not restricted by the Constitution of the State, 
but only by the limitations of the Constitution of the United 
States. 

No limitation in the Constitution of the United States. 
affects the case; unless i t  is that which forbids the State t0 

make a law impairing contracts. 
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But this ordinance docs not impair, but enforces the obliga- 
tion of a contract. 

The objection on the othcr sidc is that the contract was 
void, and could not be validated by an aet or ordinance. But 
this Court in the case of Cooke. v. C'ooke, Phil. 583, held that a 
void marriage could be made valid by Act of the Legislature. 

This case is supported by many authorities. Coolcy on Stat. 
Limitations 372 to 378, and caws there cited. McC~ : V ! J  v. 
State qf Maryland, 4 Wheat 466; Balt. $ Susq. Rail Road v. 
Nabit, et. al. 10 How. 395. 

Bragg, contra. 

1. The contract bctween the plaintiff and defendaht when 
made was void. The defendant as master, in law, was the 
owner of the choses in action and the money arising thcrefrorn. 
Barker v. Swai~z, 4 Jon. Eq. 220; Lea v. Brown, 5 Jon. Eq. 
370; White v. Kline 7 Jon. Law 174; Batten v. Ebulk, 4 Jon. 
Law 233; McNamara v. Kevans, 2 Ire. 66. 

2. The Ordinance of 1868, ch. 14, p. 58, undertakes to 
divest vested rights. I t  is against the provisioils of both the 
old and the new Constitution. See sec. 4, Bill of Rights in 
old and sec. 8 in new. University v. Foy,  1 Mnr. 58; Robert- 
son v. Barfield, 2 Mur. 390; Eolce v. Venderson, 4 Ilev. I. 

3. Retroactive legislation may affect remedies, but not rights. 
I t  cannot take property which the law has given to one, and 
confer i t  upon another, Hinton v. Hinlon, Phil. 410. 

READE, J. The simple story in the plaintiff's bill strongly 
moves the conscience of the judge to give the relief which he 
seeks. 

We are clearly of thc opinion, that all the choses in action, 
which the defendant had received for and on account of the 
plaintiff, a t  any time, even when he was a slave, and wliich he  
held in hand a t  and after the time when the plaintiff was 
emancipated, were held in trust for the plaintiff. And for 
this the plaintiff is entitled to a discovery, and an account. 
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The demurrer is therefore overruled; for a demurrer bad as 
to part is bad as to the whole. Adams' Equity 335. 

We do not think i t  nccessary to decide now, a t  what time, 
and by what means, the plaintiff was krnancipatcd. I t  will be 
proper, therefore, for the defendant to discover all the choses 
in action which he has received a t  any time, for and on account 
of the plaintiff, and all tlie money collected, and when, and 
of whom; for we purposely pretermit the decision of the ques- 
tion, how far the defendant may be liable for everyt /~ing he 
received, while the plaintiff' was the slave of persons other 
than himsclf-as whether, if he did not hold the funds as trus- 
tee for the slave, he did for the owney of the slave; and whether 
the consent of the owncr that the plaintiff might earn the funds 
in controversy, though imperfect a t  thc time, will not, the 
same never having been withdrawn, enure to the benefit of the 
plaintiff, and be perfected with his emancipation, and his status 
a s  a citizen. Dernurrer overruled. This will be certified, &c. 

PER CURIAM. Demurrer overruled. 

GATHEIUNE LABSITER and others v. C. W. WOOD arid others. 

A will is to he construed not only by its language, but by the condition of 
the testator's family and estate. 

Where a general purpose can be gathered from a will, particular disposi- 
tions in conflict therewith, must give way. 

(Bray v. Lamb 2 Dev. Eq. 372, and Biddle v. Carratcay, 6 Jon. Eq. 95 cited 
and distinguished.) 

ACTION to enforce the payment of legacies, tried before 
Pool, J., at Pall Term 1868 of thc Superior Court of PER- 
QUIMANS. 

The plaintiffs were some of the legatces and derisecs under 
the will of 13. S. Skinner, deceased; and the defendants were 
the executors, and other dcvisces and legatces. 

Bcnjamin S. Skinner died, in Perquimans county in March 
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1861, having first made and published his last will and testa- 
ment, which was duly admitted to probate, and a copy of 
which was filed as an exhibit to accompany the complaint. 
The parts of the will necessary to an understanding of the case 
are as follows: 

"Item 3d. I give, devise and bequeath to my son Eenjamin 
S. Skinner, his heirs and assigns, forever, the lands and plan- 
tation whereon I now reside, containing, &c. Also one hun- 
dred and forty acres, lying, &c. Also one hundrcd and 
seventy-nine acres of land on the north east side of Sutton's 
creek, &c., subject to my wife's privilege of timber and f i r s  
wood, as named in the first clause of this will. The condition 
of thc gift of the one hundred and forty acre tract, is, that he 
pay to my son Joshua, the sum of two thousand and fivc hun- 
dred dollars,-he to have one and two years to pay i t  in 
without interest." 

" Item 4. " " * My son Joshua is to receive from my 
son Benjamin S. Skinner, the sum of two thousand firc hun- 
dred dollars, as named in the third item of this will. This I 
consider due my son Joshua from my son Beqjamin, to make 
up for the ineqnality in the value of their lands." 
" Item 7. I give and bequeath unto my daughters Catherine, 

Mary, Alethia and Patsy, the sum of ten thousand dollars 
each, to be paid them out of my estate, also one bed and fur- 
niture and one bureau each-the legacy to my daughter Patsy 
to be paid her when she arrives a t  the age of eighteen or 
marries. The advances which I hare already made, or may 

heareafter make to my married daughters, shall be taken as a 
part of their legacies of tcn thousand dollars each, but no 
interest shall be charged on such advances." 

" Item 8. I give, devise and bequeath unto my son-in-law, 
C. W. Wood, the land and plantation I purchased of T. F. 
Jones, &c., which I value at  six thousand dollars; also 
one thousand dollars out of my estate to be by him held in 
trust for the use and benefit of my daughter, Louisa Gilliam. 

" * The above named tract of land, together with the 
legacy of one thousand dollars, and the sum of three thousand 
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dollars which I have already advanced to my son-in-law, 
Thomas 11. Gilliam, makes up the sum of ten thousand dollars, 
and makes my daughter Louisa's legacies equal to that of her 
sisters." 

" Item 11. After the foregoing legacies and all the expenses 
attending the settlement of my estate, and carrying out the 
provisions of this will be paid, I wish all the rest and residue 
of my property and estate of every kind, to be divided into 
eight equal shares, my children James L. Skinncr, Benjamin 
S. Skinner, Joshua Skinner, Catharine Lassiter, Mary Wood, 
Alcthia EIoslrins, and Patsy Skinner, taking each one share, 
and the remaining eighth share I give, devise and bequcath 
unto Charles R. Wood, in trust for my daughter Louisa Gil- 
liam, &LC.'' 

By the results of the war, the estate other than the lands. 
dcvised to the sons, is insufficient to pay the pecuniary lega- 
cies of $10,000 each to his four daughters. Thcy, tlicrefore, 
brought this suit demanding, that an account be taken of the 
personal estate in the hands of the executors; that the land, 
not specifically devised to the sons, be sold, and the proceeds 
applied to the payment of the legacies due thc plaintiffs; that: 
if the legacies be not fully paid from this fund, a division be 
made charging the real estate devised to the defendants with- 
the payment of the deficiency according to their legal liabili- 
ties, and that interest be charged upon the legacies due the 
plaintiffs. 

The defendants answered admitting the allegations oi the 
complaint, submitting to an account of the personal estate, 
and further submitting to the constructio~ of the will in other 
respects. 

Judgment for the plaintiffs accordingly; from which the 
defcndants prayed and obtaincd an appca!. 

X d h  and Bragy, for the appellants. 

W. A. Moore and Gilliccm, contra. 

READE, J. The testator had a large estate, consisting 
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almost altogether of lands and slaves; and he had eight chil- 
dren, five daughters and three sons. 

Thc difficulty in scttling the rights of the parties arises out 
of the altcred condition of the testator's estate by reason of 
the emancipation of the slaves. 

I t  is apparcnt that the leading purpose of the testator was 
to make all his children equal. The purposc of the testator as  
gathered from the d l ,  is always to be carried out by the 
Court, and minor considerations when they come in the way 
must yield. Especially is this so, when the purpose is in con- 
sonance with justice and natural affection. 

The bulk of the testator's land is given to his sons in 
parccls, and although thc land is not valued, yet i t  appears 
that he meant to give to each son about the same in value; 
because he charges the land given to his son Bcnjamin with 
$2,500, to be paid to his son Joshua: saying, " this I consider 
due my son Joshua from my son Benjamin to make up for the 
inequality in Ihe value of their lands." That he intended to 
make his daughters equal, appears from the fact, that he ga-ve 
to  each of four $10,000, and to the fifth daughter he gave a 
tract of land valued a t  $6,000, and $1,000 in cash, which 
added to $3,000 that he had. advanced to her husband would 
make her share equal with her sisters. And that he intended 
to make all, sons and daughters equal, appears from the fact 
that he directs all the residue of his estate to be equally 
divided into eight equal parts, giving to each of his children a 
share. 

By reason of the emancipation of the sllavcs, the estate other 
than the lands devised to his sons, is insufficient to pay the 
pecuniary legacies of $10,000 each to his four daughters, and 
the main question is, whether the pccuniary legacies are a 
charge upon the real estate specifically devised. If they are,then 
the effect may be to exhaust the whole of the real estate, and 
leave the sons nothing; and if they are not, then the sons take 
almost all the estate from the daughters. That either effect 
would do violence to the intention of the testator, we have 
made plain. 
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The 7th clause of the will is, " I give and bequeath unto my 
daughters Catherine, Alithia, Mary and Patsy, the sum of 
$10,000 each, to be paid them out qf my estate." 

We have considered this clause in view of the cases of Bray 
V. Lamb, 2 Dev. Eq. 372 and Bid& v. Carruzoay 6 Jon. Eq. 
95; arid without disturbing those cases, we put this case upon 
the ground of the manifest and leading purpose of the testator 
to share his bounty equally among his children. To effect that 
purpose, we adopt the conclusion that the pecuniary legacies 
to the four daughters each, of $10,000, are chargeable upon tlie 
lands devised to the sons, so far as is necessary to produce 
equality among all the children of tlie testator. To this end 
the residue must be ascertained and applied so far as i t  will 
go, and d l  the property, real and personal, not specifically 
devised and bequeathed must also be ascertained and applied 
to the satisfaction of the pecuniary legacies to the four daugh- 
ters; and if the said legacies are not satisfied in full, then the 
specific devises of land must be valued, and if their value shall 
be over and above the amount paid by the residuum, &c., to 
the daughters' legacies, then such overplus shall be equally 
divided among all the sons and daughters, so as to make all 
equal. 

The reference for an account, was a proper order on the 
cause. 

The order for the sale of the real estate other than that 
specifically devised, was also proper. 

The interest upon the pecuniary legacies is properly charge- 
able from and after a year from the death of the testator. 

This will be certified, &c. 

PER CURIAM. Judgment accordingly. 
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W. PALMER V. ISAAC ANDERSON. 

Where, by consent of the owners, a line is run  between two contiguous 
tmcts, such consent is a mutual license to  both parties to treat snuhline 
as the  true boundary ; and neither party can hold the other as a tres- 
passer, without a revocation of that  license. 

T w , s ~ n s s ,  Q. C. F., tried before i E l c k l Z  J, a t  Fall tcrln 
1868, of the Superior C o ~ ~ r t  of CAT,I)WEJ,L. 

The facts are sufEciently set ihrtli i n  the opinioll of tile 
Court. 

Verdict and judgment for the plaintiff; whereupon the dcfen- 
dant appealed. 

Folk, for the appellant. 

i\Iulone, coxtra. 

SETTLE, J. The plaintiff' and dcfendailt hcing owners of 
adjoining tracts of land, agrced to have tlle line between tlicm 
run ,  so that t l ~ c  defenda~lt might lillow llow far he migl~t clear 
his land; and for this purpose t h y  employed one Pool to rlln 
the disputed line. 

I n  pursuance of this agreement, Pool did run and fix a 
certain h e ,  as the true line between the parties, and when the 
survey was completed, the plaintiff said to Ihc defendant and 
his sons: "Now boys you know where to come to." 

Soon thereafter, the defendant took possession of the l o c ~  
in  quo, and bcgan to clear and feuce towards the line fixed by 
Pool, lout did not cross that line. The plaintiff then brought 
this suit, and his Honor charged the jary, that he could not 
recover unless his consent had been revoked, and they might 
look to the subsequent condnct of the parties to find llie revo- 
cation. 

Viewing the case in the most f a ~ ~ o r a b l e  liplit for the plain- 
tiff, we concur with his Honor, that he could not recover 
unless he could show a revocation of his license. 

The only evidence offered to show a revocation, was the 
Iact " tha t  after Pool surveyed the line, and the defendant 
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took possession and began his work, one Dickson also surveyed 
or run some qf the lines, a t  the instance of plaintiff and defen- 
dant. Whether Diclison survcyed and acopted the Pool line, 
or some other line, does not appear from the evidcnce. Nor 
does i t  appear whether the plaintiff revoked, or rcpeated his 
former words, " now boys you know where to come to,"-the 
Pool line. 

We think that his Honor should havc instructed the jury 
that there was no cvidence of a revocation. His failure to do 
so, entitles the defendant to a new trial. 

PER CURIAM. Venire de novo. 

FREEMAN HURDLE v. JOHN F. LEATH. 

T h e  oh:e:t of a reference in matters of account is to have a plain and full 
statrment of the figures and facts, so as to enable the parties, on excep- 
t ion~,  to present to the Court such matters as may be controverted in an 
i~tolligible manner; and to enable the Court to dispose of them without 
the labor of wading through all of the testimony, and in fact, of trying 
the whole case over again. T o  this end, the master should set out the 
facts found by him, and not content hrnself with a general reference to 
the depositions. 

E x c ~ r ~ r o ~ s  to a report, under an ordcr for taking the 
accounts of a guardian, in thc course of a suit brought against 
him by his wards, in the Court of Equity for CASWELL. 

No statemcnt of facts is necessary. 

Bragg, for the exceptions. 

No couusel, contra. 

PEARSON, C. J. Without particular reference to the cxcep- 
tions filed, the report will be set asidc as vague, uncertain and 
unsatisfactory; and the whole matter will be referred to the 
clerk of this Court, to state thc account. 

The object of a reference in matters of account, is to have 
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s plain and full statement of the figures and facts, so as to 
enable the parties, on exceptions, to present to the Court such 
matters as may be controverted, in an intelligible nianncr, and 
to enable the Court to dispose of tl~crn, without the labor of 
wading through all of the testimony, and, in fact, of trying 
tlie whole case over again. To this end, the master should 
set out the facts found by him; and not content himself with a 
general reference to the many depositio~is he has taken pro 
and con, thus leaving the Court to find the facts from the 
pleadings and proofs, in regard to the whole case; whereas, 
the matter should have been so stated as to have the ruling of 
the master, upon any contested question of law or of fact, 
presented to the Court by exceptions. 

For  illustration: the r e p o ~ t  sets out, "tlie de fe~~dant  also 
filcs $557 in currency of various baaks of tliis and other 
States, as guardian funds, which I allow him as a credit," 
with a reference to the depositions, en masse. Whcn this 
money was received by the defeiidmt, is a fact con.troverted; 
$he plaintiff allcged he received i t  about thc time of the Sur- 
render, when i t  was worthless. The defendant, in general 
terms, seeks to make the impression that he received i t  a t  a 
time when it was perfectly good. The master does not decide 
the fact, and his opinion, either as to the law, or the fact, 
cannot be made a subject of a review by an excep- 
tion. Again, the report sets out that " the defendant filcs the 
following guardian bonds, for money loaned by hiill, belong- 
ing to his wards, viz: kc., for wfiicli I al'tow him credit," and 
tlle depositions are referred to c7z masse. 

Whcthcr, in the opinion o l  the master, the sureties to 
thcsc several bonds were good and sufficient a t  the time tlle 
bonds werc taken, or whether they are now good, o r  the bonds 
totally worthless, we are not informed. The matter is left a t  
large, and the Court is in no way aided by the report. I n  
regard to one of the bonds i t  is alleged that additional names 
were added as sureties, as late as  1866. EIow the fact is, 
o r  what, in the opinion of the master, is the legal effect, we 
a r e  not informed. 
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STEPTIENSON v. TODD. Puca & Co. 

I t  is unneccssary to allude to any other particulars, as the 
whole matter will be reported on by thc clerk of this Court. 

~ ' E R  C ~ R T A M .  Report set aside. 

JOIIN W. STEPHENSON .v. TODD, PUG11 & CO. 

Defendants in oriyiranl nitnchnents may appear and plead without giving bail. 

In such cases any jndgments therctofore obtained against garnishees 
should be set aside ; 

And if money had been collretrd up or^ such jihl:ments, that should be 
repaid to the garnishees ; m t  paid over to the defendant. 

(Hulines v. Socket, ante 68, cited and approved.) 

Norm-The law in the first paragraph above has been m,)dified by the 
Code of Civil Procedure. 

QRTCTXAT, ATTACT~IENT,  before Wufts,  J ,  upon motions in 
thc cause a t  Fa11 Term 1868, of the Superior Court of NORTH 
AMPTON. 

The attachment was issued on the 14th day of March 1868 
and certain persons were summoncd as garnishces. At Spring 
term 1868, judgments wem taken against them for the several 
sums by thc~n  confcsscd to he due to the defendants in the 
attaclrincnt, and t lmc sums were afterwards collected and paid 
into office under executions returnablc to Fall term 1865. At 
Fall term 1868, the defendants intervened by attorney; and 
moved (I) to he allowcd to plead, (2) to havc the judgments 
against the garnishces set aside, and (3)  to have the money 
which had been paid into the office by t l~e  garnishces paid ovcr 
to the defendant, or his assignee. 

These lnotious having been allowed by his Ii[onor, the plain- 
tiff appealed. 

Peebles d Peebles, for the appellant. 

1. By replevying, the defendant did not release the plain- 
tiff's hold upon the fund raised from the garnishees. Simpso.n- 
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v. Hccrvey, 1 D. & B., 208; Spruill v. T ~ u d e ~ ,  5 Jon. 42; 
Parker  v. G'ilreath, 7 Ire. 400. 

2. At all events, the motiou here was made too latc. Wash- 
ington v. S~cndws, 2 Dev. 345. 

3. I n  such case also, thc Code of Civil Procedure requires 
an ur~dertc~JL'inq frorn t l~e  party who replevies, $ 213. That 
scction repeals former provisions. State v. I4400dside, 9 Ire. 
496. 

4. The judgment against the garnishees was regzilrrr, and 
could not be set aside a t  a snbscquent term. Davis v. Shaver, 
I'hil. 18; Slcinner v. Moore, 2 1). & B., 138. 

5. The Court erred in taking the money raised out of the 
gwnisliees, from the plaintiR, arid giving i t  to the defendant. 
Ycrbm v. Stnte Bank, 1 Dev. 25; 8;~tforc.i v. Roosa, 1 2  John. 
162; Hill v. Child, 3 DCV. 36b; PVccsliington v. Sunders, ubz" 
S ZAP. 

Bragg, contra. 

1. The defendant could replevy without bail. ablmes v, 
Saclcett, ante 58, Bill of 12ights, $ 16. 

2. The practice in this case is governcd by the Rev. Code, 
Const. Art. 4, $ 25, Code $ 8. 

3. The judgment against garnishees in attachments is only 
provisional, and abides the issue of the suit; being in satisfao 
tion of the judgment for the plaintiff if he get om. Freeman v. 
Grid, 1 D. & B., 217; Myers v. Beeman, 9 Ire. 116; Tindea 
v. Wall, Bus. 3 ; Ormand v. Moye, 11 Ire. 564; Bryan v. Green, 
3 Ire. Eq. 169; ~S'kinner r. Dloore, 2 D. & B., pp. I48 md1 
150-1. 

4. After the replevy, the money being in Court, thc defen- 
dants had a right to it; i t  may not be very material how i t g o t  
there. 

PEARSON, C. J .  At  common law, judgment could not EB- 
eutered against a party, unless he appeared and made defencq 
hence the necessity for distress infinite, and outlawry. By,ths. 
Court act of 1777, i t  is provided, that if the writ be served,. 

24 
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and tl!e defendant fails to appear, judgment by default may be 
entered. But if he absconded or so concealed himself that the 
process could not be served, no judgment could be had. TO 
remedy this evil, and to compel an appearance, i t  is provided 
that, in such cases, the property of the party may be attached, 
and any person indebted to him, may be summoned as garni- 
shee, a judgment entered, and the debt collected, subject to the 
final judgmeyt in the action. If the defendant appeared and 
replevied,-that is, gave bail to the action, the property 
attached was discharged, and the judgment against the garni- 
shee was set aside; and if the money had been collected, i t  was 
returned to the garnishee; for, the object being accomplished, 
that is, the appearance of the defendant being compelled, all 
that had been done to effect that object, passed for nothing. 

On the argument, a distinction was suggested between a 
discharge of the property, by giving bail to the action; and 
setting aside the judgment that had been taken against the 
garnishee. There is no ground, on principle, for this distinc- 
tion. The same reason applies to both cases, and the supposed 
distinction is not supported by any authority. 

I t  was also urged, if the judgment against the garnishee is 
set aside, the money paid into Court to abide the final judg- 
ment, ought to be taken out by the defendant in the action; for 
i t  was collected upon a debt admitted to be due to him, and 
he should have i t  in discharge of the debt. 

This would seem to be so a t  first blush, arid his Honor 
adopted that conclusion, but, on consideration, the position will 
be found untenable. The defendant was not a party to the 
proceedings against the garnishee, and is not bound by it;  he 
may allege a larger sum to be due to him than that confessed, 
and there is no mode by which, in a proceeding at  law, he can 
be required to accept that amount, and release all further claim; 
60 the only way is to undo what has been done in order to 
compel the defendant to appear, and put all parties in statu 
quo. 

Since the act abolishing imprisonment for debt, i t  is settled, 
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that a dcfcndant may enter his appearance, and plead to the 
action, without giving bail. Noln~es v. Sackeft, Phil. 58. 

This discllarges the property attached, and also vacates the 
judgment against the garnishee, and gives him t lx  right to 
take the money out of Court. I t  will be rcmarkcd, that after 
the abolislment of imprisonment for debt, the remedy by 
attachmeizt was of little or no effect. But the Code 01: Civil 
Yroccdure puts thc niattcr on a much better footing. 

So nruch of the order, as allows the defendant to eiitcr his 
appearance and plead ,without giving bail, is aErmed; so much 
as directs the judgment against the garnishees to bc set aside, 
is affirmed. But so much as directs the money collected from 
the garnishees to be paid to the defcndant, is reversed, and i t  
is ordercd that the money collectcd from the garnishees be 
paid back to them respectivcly. 

Tlic plaintiff will pay the costs. 

PER CURIAM. Ordcred accordingly. 

5. S. MAIXS11 G. JEREMIAH WTLLIAMS and JAMES BIIINKLET. 

As the Code of Civil Procedure does not provide for the writ of Recordari, 
until further legislation, the Courts must be governed in respect to t h a t  
writ by the rules of the Common h w .  

Attachment under the Code is not an original but an auxiliary remedy, and 
can be issued only for the causes specilied in $$ 1!17--201. 

A Justice of the Peace has no power to depute a special ofiicer to  execute 
civil process. 

(Garlick v. Jones, 3 Joo. 404 cited and approved.) 

ORIGINAL ~ l ' r r a c ~ m m ,  before eJones, J., upon a writ of 
recorduri, a t  Fall Term 1868 of the Superior Court of 
BEAUFORT. 

In September 1868, the plaintiff sued out the attachment 
before a Justice of the Peace, which after reciting that the 
plaintiff had made oath before him " that Jerry Williams 
and James Brinlrlcy are jointly indebted to him in the sum o 

f 



372 IN THE S'CJPREME COURT. 

one hundred and fifty dollars, and the said Edward 8. Marsh 
having given bond," &c., directed the property Lo be seized, 
&c. Upon the writ was an endorsement by the Justice 
deputing one Ormand, " in the absence of a lawful officer," to 
execute it. 

Under the attachment Ormand seized certain personal prop- 
erty, as the property of the defendant Williams, who was 
present and protested against the seizure. After judgment: 
was given, Williams desired to appeal, but was informed that. 
he could not without depositing a large sum in cash, which he 
was unable to do. 

On the 9th of November, Williams filed a petition before. 
Jones, J., in the Superior Court of Beaufort county, praying 
for a recorduri, and an injunction against the parties who 
purchased the property a t  the sale under the attachment- 
His Honor ordered the writ to issue as prayed for, and also 
allowed a writ of supersedeas. 

Upon .returns under these orders coming up for considera- 
tion, his Honor, after argument by counsel, adjudged that t he  
proceedings before the Justice were illegal and void; that the  
property seized under the attachment should be delivered up t@ 
the petitioner; and that the plaintiff in the attachment should 
pay all costs. 

Thereupon the plaintiff appealed. 

Warren  & Carter for the appellant. 
S ' r r o z u  $ Satterthwaite, contra, cited Wilson v. Britton, 

26 Barb. 564; Garlick v. Jones, 3 Jon. 404. 

DICK, J. There is no provision made in the Code of Civil 
IPPocedure, for the writ of recordari. This important seme- 
dial writ, or some proceeding of the same nature is almost 
indispensable in the due administration of justice. Until the 
practice and proceedings in such cases, are established and 
regulated in &he Code, the Courts must be governed by the 
rules of the common law. The writ of recordari in the nature 
of s writ of error, is the proper proceeding to set aside the 
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MARSII v. WILLIAMS AND BRINKLEY. 

false judgment complained of. In  such cases the merits of the 
matter are not enquired into, but only questions of law are 
considered. 

The proceedings before his IIonor in the Court below are 
some what irregular in form, but they are sufficiewt in sub- 
stance to meet the ends of justice. 

The defendant Marsh sued out an original attachment be- 
fore a Justice of the Peace, against the property of the plain- 
tiff in this case. This kind of process has been abolished by 
the Code, and now the original process in every civil case is 
the summons. The warrant of attachment can be used as an 
auxiliary remedy to secure tht: satisfaction of a judgment 
which may be obtained by the snmmons and coniplaint, but it 
can only be issued upon affidavit for causes specified in sec- 
tions I97 and 201. 

The proceedings before the Justice set forth in this case, 
are not only irregular but void, for the.following reasons: 

1st. There is no summons to sustain the auxiliary remedy 
,of attachment. 

2d. It appears that William was in the county, and was not 
attempting to evade process. 

3rd. The afidavit does not set forth that the debtor has 
removed or is about to remove his property from the State, or 
to assign, dispose of, or secrete the same with intent to  Wraud 
Jlis creclitors. 

4th. The Justice had no right to depute a special oficer to 
execute civil process, Garlick v. Jones, 3 Jon. 404. 

There are other irregularities, which i t  is unnecessary to 
notice. The whole matter was before his IIonor in the Court 
below, and although thc proceedings are somewhat irregular, 
substantial justice has been done. The judgment must be 
affirmed. Let this be certified. 

PER CZTZLAM- Judgment affirmed. 
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THOMAS D. SLEDGE v. PETER BLUM and wife. 

Under the Code of .Civil Procedure, a Judge may a t  the instance of the- 
defendant, modify an injunction previously granted, without giving notice- 
to the plaintiff; but in such case he must found his action merely upom 
the complaint; and cannot consider the answer, or affidavits on the part. 
of the defendant. 

In case of an apped from an interlocutory order the Court is confined to a 
consideration of the very point on which the appeal is taken. 

Sew&e, that an injunction granted without requiring a bond is only irregular, 
and not void. 

Also, that in analogy to the case of mines already cpened, it is net waste for 
an occupant to continue to make brick on premises used for that purpose- 
when the occupancy commenced. 

ACTION for the recovery of land, and for an injunction, 
heard by Watts, J., upon a motion to dissolve the injunction 
theretofore granted, in the Superior Court of WAKE, a t  Cham- 
bers, December 14, 1868. 

The complaint showed that the plaintiff had agreed to sell 
to the defendants the land in question, giving them the right. 
to occupy it, they doing no damage thereto until they should 
have permission from the vendor; that the defendants entered 
and had been for some time digging up the soil and making- 
i t  into brick, whereby the lease became void; that the plain- 
tiff has demanded possession, &c. 

The prayer was for a recovery of the land, and a reasona- 
ble rent; and for an injunction. An injunction was granted 
accordingly on the 20th of October 1868 and without requir- 
ing a bond from the plaintiff. 

The answer of the defendants alleged that they had bar- 
gained for the land from one Russ, and that the plaintiff, know- 
ing it, volunteered to advance the price to Russ, and give them 
two years to repay him; that they gladly complied, and there- 
upon a deed was made to the plaintiff, and he signed the 
agreement mentioned in the complaint; that a t  the time when 
the agreement was made, they had been in possession of t h e  
land for some time, and had been making brick upon it,= the 
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plaintiff well knew, there thcn being a kiln of 22,000 brick 
standing on the land; that the plaintip knew that they 
expccted to raise the money for the land by making brick on 
i t  and gave his conscnt to thc making of the brick made since 
the agrccmcnt, which were only some 4000 or 5000, made out 
of clay that had been dug from a basement upon the premises; 
that sub~equently thc plaintiff had withdrawn his consent. 

After the answer had been filed, the defendants moved to 
dissolve, without giving notice to the plaintiff. His Honor, 
reciting that the cause c a m  on to be heard before him upon 
the answer, upon a motion to dissolve the injunction of Octo- 
ber 20th 1868; ordcrcd the injunction to be modificd so as to 
allow the defendants to sell their brick on hand a t  the time 
such injunction was issucd; also that defendants might burn 
other brick upon the premises, turning them over whcn burnt 
to a receiver; and that such receiver sell them and account 
for their price to the plaintiff. 

Upon being notified of this order, the plaintiff appealed 
therefrom. 

Fowb d Badger, for the appellant. 

Busbee d? Busbee, contra. cited Bruce v. Cowd Go., 8 IInw. 
Pr .  Rep. 440; Peck v. York. 24 Ih .  363; Smith tC F L ~ .  Pr. 1, 
308; Thompson's Prov. Rem. 334; Hoffman: Ib. 340; Sanfo~d 
v. Granger, 12  Barb. 392; Ramsour v. Shubr, 8 Ire. Eq. 304. 

PEARSON, C. J. The appeal prcsents this question : A 
Judge grants an injnnction a t  chambers without, noticc to the 
defendant, upon the coinplaint filed ; is the same Judge 
authorized to modify or vacate the injunction, a t  chanibcrs 
upon the coming in of thc answer, without notice to thc plain- 
tiff? This clcpcnds upon the construction of scctions 195 and 
297 of the Code of Civil Proccdure. 

Sec. 195. " If the injunction be granted by a Judge of the 
Court without giving notice, the defendant a t  any time before 
trial may apply upon notice to a Judge of the Court in which 
the action is brought to vacate or modify the same. The 
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application may be made upon the complaint or affidavits on 
wbich the injunction was granted, or upon the affidavits on 
;the part of the defendant, with or without the answer. " 

Sec. 297. " An order made out of Court without notice to 
the adverse party may be vacated or modified without notice, 
by the Jadge who made it, or may be vacated or modified on 
lootice, in the manner in which other motions are made. '" 

Our construction of these two sections, taking them in con- 
nection, is-where a Judge acting on the complaint without 
sotice to the defendant, grants an injunction, he may after- 
wards, acting on the wm$int a h ,  without notice to the plain- 
kiff modify or vacate the injunction, as irregularly or improvi- 
dently granted. But if he goes out of the complaint and takes 
into consideration the answer and the affidavits filed for the 
defendants, the plaintiff is then entitled to notice, and may 
meet the affidavit by . counter-affidavits. This makes the two 
sections fit into each other, and is the only construction by 
which they can be made to harmonize. 

The defendant then took the objection that the injunction 
aught to be vacated in this Court, because i t  issued without 
an  injunction bond. This Court is confined in cases of an 
appeal from an interIocutory order, to the very point on which 
$he appeal is taken. 

If we were a t  liberty to notice this objection, we incline to 
the opinion that although the injunction issued irregularly, 
yet i t  is not void, and the Judge has power to put the matter 
right, by allowing a bond to be filed "nunc pro tunc;" in other 
words we do not consider the injunction bond as a condition 
precedent, on which the validity of the injunction depends, but 
as directory to the Judge; and the irregularity may be cured 
by putting in a bond afterwards on leave. 

So, if a t  liberty to go out of the point made by the appeal, 
we incline to the opinion that if notice had been given to the 
plaintiff, so as to authorize the Judge to Iook into the answer, 
it discloses ground on which the injunction should not merely 
have been modified by appointing a receiver, but should have 
been vacated absolutely; for the answer is responsive to the 



JANUARY TERM, 1869. 377 

SEAW AND W I F E  et. al., v. OOBLE et. al. 
- 

complaint, and discloses the fact that the lease for two years 
(as it is termed in the bill) or, more properly, the right to occupy 
for two years without rent (a lease always implies the pay- 
ment of rent, if i t  be but a barley corn) gives to the defendant 
a right to use the clay for the purpose of making brick, as he 
had been doing before. 

The case falls under the class of cases in regard to working 
mines that are open a t  the date of the lease, as distinguished 
from opening new mines. Upon this however we express no 
decided opinion. 

There is error in the interlocutory order appealed from. 
Judgment re-s-ersed; Plaintiff is entitled LO his costs in this 
Court. This opinioil will be certified. 

PER CURIBM. Judgment reversed. 

F. W. SHAW aud CVIFK, and others v. DAVID GOBLE: and others. 

A guardian who advances money for his ward over and above the income 
of his estate, in order to set him up in business, or for other purposes, 
without applying to the Court for l~nve,  is not entitled to charge the 
ward with it. 

Where the administrator of a deceased ward settled with the guardian in  
February 1864, and received from him Confederate money a,t i ts  face 
value in payment of the balance due the ward, 

Eeld, that  such payment was conclusive, and the guardian mas entitled to 
credit for i t  in an  account taken between him and his ward's next of kin. 

BILL, set for hearing upon exceptions to a report by the 
clerk and master, a t  Spring Term 1868 of the Court of Equity 
fo r  GUILFOR~, and transferred to this Court by consent. 

The plaintiffs were the next of kin of one John Ainick, 
deceased, and the defendants were the guardian and the 
administrator of the deceased, together with a representative 
of another one of the next of kin. 

At  Fail Term 1866 tlie cause had been referred to the 
clerk and master, to state'an account. At Spring Term 1868 
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the report of the master was filed, with the exceptions thereto. 
The exceptions were as follows: 
1st. ' I  That the clerk aria master did not allow the defendant 

Coble, as guardian of John Amick, credit for the amount 
expended in setting up his ward as a farmer upon his own 
land." 

2nd. " That the guardian is not allowed credit for the $7.25 
paid to F. W. Shaw for the difference in the division of his 
wife's land." 

3rd. " That he is charged with the balance, after taking out 
the gold value, of the payment to the defendant Lineberry on 
the 19th of Feb., 1864, of the sum of $699.39, v iz :  458.54." 

4th. " That the defendant Coble is not allowed credit for 
the sum of $699.36, paid by him to the defendant Lineberry, 
Feb. 19th, 1864." 

Bragg, for the plaintiffs. 

Scott & Swtt, for the defendants. 

READE, J. I. The first exception is overruled. A guardian 
who advances money for his ward, over and above the income 
of his estate, in order to set him up in business, or for other 
purposes, without applying to the Court for leave, is not enti- 
tled to charge his ward with it. I t  is against the interests of 
aociety, and the policy of the law, and often ruinous to the 
ward, to allow him the use and control of his property, and 
an expenditure beyond the income of his estate. 
11. The second exception is su~ta~ined. The payment of the 

ineumtmnce upon the land of the plaintiff's wife, enured to 
hi$ benefit, and i t  ought to, be allowed. 

111 IV. The third and fourth exceptions are considered 
together. Coble, the guardian, settled with Lineberry, the 
&ministrator of the decased ward; and there being a balance 
found to be due 'by the guardian, of $699.36, he paid the 
amount in Confeaerate money, which was greatly depreciated, 
zo Lineberry, the administrator, and took his receipt; Whether 
tfte ttdministrator ought to have Geceived i t  or  not, he did 
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receive it, and that is a discharge to the guardian, and it 
becomes a matter between the administrator, Lincberry, and the 
plaintiffs, and Lineberry is responsible to the plaintiffs for the 
full amount ($699.36,) bccause i t  was his fault to rcceive 
$699.36, in Confederate moncy, whcn i t  was so far depreciated 
as to be worth only $33.00. 

The account will be reformed in accordance with this opin- 
ion, and a decree accordingly. 

PER CURTAN. Decrcc accordingly. 

JAMES WOOD, Adm'r. v. F. G. PARKER, and others. 

Although a Court will set aside a sale made under its order, upon its being 
reported, or otherwise appearing, that the highest bid is inadequate ; get 
it is not according tb the practice in such cases, to accept a higher hid' 
tendered by another party since the sale. 

The proper order is, to re-open the biddings. 

MOTION to set aside a salc, rcportcd as having been made 
under an order of this Court a t  June Tcrm 1868. 

No statement of facts is necessary. 

Wooten, for the plaintiff. 

Strong, cont7-a. 

Bq~agg, for the purchaser. 

SETTLE, J. I n  pursuance of a dccretal order made in this 
cause, a t  the last Term, the Commissioner reports that after 
due notice, he sold a t  public auction the " Goodman" tract of 
land mentioned in the decree, to one Jesse Jackson, for the 
sum of eight hundred and twenty-five dollars. 

H e  reports that he docs not belicve that the land sold for 
its full value, and he further reports an offcr from one William 
W. N. Hunter, to take the said Goodman tract of land, a t  the 
sum of eleven hundred dollars, and to pay the amount of cash 
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decreed to be paid, and give bonds with approved security for 
the remainder of the purchase money. 

This Court certainly has the power to set aside a sale made 
i n  pursuance of its authority, either for the relief of the owner 
iof the property if the price bid be inadequate, or for the 
relief of the purchaser if from mistake or fraud he has bid 
too much for the property. In the exercise of its large dis- 
cretion, it will administer justice and equity to all persons 
interested. $ales of this character are only conditional, they 
are not complete until they have been reported to and con- 
firmed by the Court. 

We need not cite authority for the general principles above 
stated; they are frequently called into practice, and this 
appears to be a proper case for their application ; for the 
Commissioner reports that the price bid is inadequate, and hia 
report is supported by the proposition of Hunter. But this 
Court is asked to accept the bid of Hunter and decree a sale 
$0 him at  his advanced price. 

We can find no case eit~ler in our own or in the English 
books, where a Court has exercised such authority. The 
practice has been to re-open the biddings, upon such terms as 
appeared to be proper under all the circumstances, and we do 
not feel disposed to depart from well established rules. 

The first purchaser cannot complain of this, for he bid with 
the understanding that the whole matter was under the con- 
trol of the Court, and that the sale might be set aside, if in 
the exercise of its discretion the Court thought proper to 
d o  so. 

We are of the opinion that the biddings should be re-opeued 
upon the terms set forth in the former decree. 

PER CURIAM. Order accordingly. 
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W. S. TAYLOE, Ex'r., &c, v. JAMES I?. JOHNSON. 

In construing a will, the chief object being to ascertain the wewziy~g of the 
testator, words may bc supplied or abslracted, grammatical arrangement 
disregarded, and clauses transposeti; therpfu~e, 

Where the context requires i t ,  " oldest" may be read, " yozcngest." 
Where a testator in 1861, prokided that ' I  Wellen" should "receive $2,000 

less than either of my other two children." out of an estate consistmg of 
lands, slaves, &c., Held, that the amount at present, by which Hellen's 
share is to be diminished, is to bear such proportion to $2,000, as is 
borne by the present value of the estate (reduced by the results of the 
war) to such value in 1861. 

Provisions, that upon the marriage of the testator's second daughter, her 
share should be taken out and allotted to her; and if either of the three 
youngest children, of whom the daughter was one, should die before the 
time appointed for the division of the estate, tke survivors should inherit 
her share,-did not operate to give such daughter's share to the survivors, 
upon her death after marriage, although, in fact, there had been no 
division of the estate. 

Where a testator directed a division of his estate upon a certain contin- 
gency, and that 8 particular share thereof should thereupon be regarded 
as realty, Held, that such share was to be so considered from the happen- 
ing of such contingency, even although there was no division. 

BILL, by an executor, praying for advice, and the construc- 
tion of a will, filed to Spring term 1868, of the Court of Equity 
for BERTIE, and a3t the same t h e  transferred by consent t o  
this Court. 

The testator died in the early part of 1861, leaving four 
children, the eldest, Anne E., of full age, then and still the wife 
of Edward Watson; HelIen R Lee, then under age, who in 
1863, intermarried with Jas. P. Johnson, and died leaving 
issue, which has since also died; William Joseph Lee, and Mary 
Jane Lee, who are still under age. 

The value, a t  the death of the testator, of his personal estate, 
consisting of sIaves, &c., was about three times as great as that 
of his real estate. The parts of the will necessary to an 
understanding of the opinion are as follows: 

" 4th. I desire that my plantation called Green Pond shall 

Norr~.-Thi8 case wa8 decided a t  the last Term. 
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be kept up by my executors, retaining my slaves there, and to 
carry on and manage my farm just as if I were living, to hire 
out my surplus negroes, or to purchase other lands to work 
them on, to sell such refractory and disobedient negroes as they 
may deem rnost advantageous for my estate, and purchase 
others in their place if necessary, and to exercise their best 
judgment in its management until my youngest chiId becomes 
of age or marries. 

" 5th. I desire that when my daughter, Hellen R. Lee, 
arrives at  the age of twcnty-one years or mai-ries, that her 
share shall be taken out of my estate. and for this purpose I 
desire my executors to select three prudent and discreet men 
to  value my land, and her sl~are of said value to be paid over 
t o  her, and the money so paid, I wish to invest in her as real 
estate, and descend accordingly, to her heirs, to be considered 
a s  so much land, and in the division and allotment to my said 
daughter Hellen, I desire that she receive two thousand dollars 
less than each of my other two children, William Joseph and 
Mary Lee; in other words, that my two last named children 
a re  to receive two thousand dollars each, more than Hellen, 
out  of my estate. 

" 6th. I desire that when my eldest child becomes of age or  
marries, that the whole of my estate then be divided between 
my two youngest children, if the said Hellen has received her 
portion; but if a t  that time my daughter Hellen is unmarried, 
between her and my two youngest children, reference still 
being had, that she is to receive two thousand dollars less than 
each of the other two, and if either of my three youngest chil- 
dren snould die before the time appointed for the division of 
my estate, then i t  is niy desire that the survivor or survivors 
shall inherit that share or shares, and in no event is my 
daughter Ann E. Watson, to receive any portion of my estate." 

The second daughter Hellen, after marriage and the birth 
of issue, died, without having her share of the estate valued and 
set apart her, according to the requirements of the 5th item of 
the will, she and her husband consenting to the executor's 
retaining possession and continuing the management thereof 
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The bill states that the plaintifl is in doubt as to tlie proper 
constructiou of the will, tile defcndant claiming that the share 
of his deceased wife, if real estate, descends as an inheritance 
in fcc to him, by tlie death of his child, or if personal estate, 
vests in hini as administrator of his wife; w ide  t l ~ c  plaintiff, 
a s  testamentary guardian of William and Mary Lee, claims 
that tlle share of the said I1clIe11, by virtue of the 6th item of 
tlie will, vested in her surviving brother and sister. 

Tlie defcndant further claims that an aecoui~t should be 
stated of the value of the testator's real and personal property 
a t  the time of his death, and its present value, and that the 
differences in the devises and lcgacics should he equitably 
modified by reason of the depreciation in value of the personal 
estate, by Einancipatioi~ of slaves and other causes; and that 
his share should not be as much as two tliousaud dollars less 
than that of William Lee and Mary Lee, each. 

S~wi l?~ ,  for the plaintiff. 

PeeDlcs, conh a. 

READE, J. In  construing wills the parainount ohject is to ascer- 
Lain the rrteuning of tho testator. To accomplish this, words may 
be supplied or abstracted, grammatical arrangcrnent disrc- 
garded, and clauses transposcd. Sometimes this is necessary to 
be done to such an extent as to cause it lo  bc carelessly said, 
that the Court malies tlie will. Ent, so far from this being 
true, there is nothing ahoul which tlie Court is more careful 
tliail to ascertain and declare the exact rncaning, and to give 
effect to the slightest wish of the testator. 

The scope of the will in this case evidentIy is, that tllc bulk 
of the estate shall be kept together, and managed by the exe- 
cutors as the testator had managed it, until the youngest child 
&all arrive a t  age or marry, and then be divided among his 
three youngest children, Hellen, William and Mary, charging 
his estate however with such sum as would make William and 
Mary's shares $2,000 each, more than IIellcn's. With the pro- 
vision that, if Hellen should marry before the period fixed for 
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division, then, and in that event, her share should be taken out  
and set apart to her. Although this is the evident scope of 
the will, yet we are met with these perplexities: 

1st. The fourth clause of the will, in express terms, makes 
the period of the division of the estate, when. the youngest 
child arrives a t  age or marries, and the sixth clause, in terms 
equally express, fixes the period of the division, when the 
oldest child arrives a t  age or marries. We are howev'er satis- 
fied that " oldest " was written in the sixth clause by mistake 
for " youngest, " because the oldest child was of age and mar- 
ried a t  the time the will was written, and because the share 
of Hellen, the second child, is to be taken out when she arrives 
at  age or marries, which shows that the estate was to be in  
bulk at  that time, which, of necessity was subsequent to the 
marriage, or arrival at  age of the oldest. 

2nd. The testator's estate was a large one, and consisted o f  
about one-fourth real, and threefourths personal property; the 
greater portion of the personal property being slaves. The  
period for taking Helen's share out of the estate was when 
she married. She married in 1863. If her share had 
been taken out aud allotted to her a t  that time, the charge 
upon the estate of $2000 each, in favor of the two youngest 
children, would have fallen upon the real and personal estate 
alike. Now however the slaves have been emancipated, and 
slot much remains but the land. And the question is, does 
khe $2000 each in favor of the two youngest children, attach 
as a charge upon the land and whatever of the personal pro- 
perty remains, so as  to make Hellen bear an unequal portion 
of the loss by emancipation, or must the land and remaining 
p r t i o n  of the personal property be charged with only so 
much now, as i t  wonld have been charged with if the allot- 
ment to Hellen had been made in 1863. 

In  this Court that is considered as done, which ought k b  

have been done. In making the division now, therefore, tbe 
remaining estate is only to be charged with such portion of 
the $2000 each to the youngest children, as would have been 
charged upon the same property if the division had been made 
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in 1863. And so much of said sums as would have been s 
charge npon the slaves must be abated, and so much as would 
have been charged upon other personal property, which has 
been lost or depreciated, must be abated also. I t  will be 
necessary therefore to take an account of the estate as i t  was 
when the allotment to Hellen ought to have been made, in 1863, 
putting upon the property a substantial, and not an unreason- 
ably inflated or depressed value, and also, an account of 
bhe value of the estate now. And so much of the $4000, to 
the two youngest children, must be charged upon the present 
value as will be equal to the whole amount charged upon the 
whole estate in 1863, so as to make the loss by emaneipntion 
and otherwise, fall upon the estate, and not npon Hellen alone. 
For illustration: if the estate was worth $20,000 in 1863 then 
&he $4000 would have been a charge of one-fifth; or 20 per 
cent. of the present value would be charged upon i t  in favor 
of the two youngest; and then a division of the remainder into 
three equal parts, share and share alike. 

111. The sixth clause is as follows: "I desire that when my 
eldest child becomes of age or marries, the whole of my estate 
then be divided between my two youngest children, if the said 
Hellen has received her portion. But if a t  that time my 
daughter Hellen is unmarried, between her and my two youngest 
children, reference still being had that she is to receive $2000 
less than each of the other two. And, if either of my three 
youngest children should die before the time appointed for the 
division of my estate, then i t  is my desire that the survivor o r  
jurvivors shall inherit that share or shares. " 

We have already said that i t  is evident from the whole will 
that " eldest child " was written in this clause! by mistake for 
youngest child, and that i t  must be so read. But a more 
serious difficulty exists in construing this clause; the provi- 
sion in the latter part sf  the clause is, that, if either of the 
khree youngest children should die before the youngest became 
of age, then, and in that event, the share of the child so dying 
should survive to the others. 

Yet we cannot suppose that the testator meant that if Hellen 
25 



386 IN THE SUPREME COURT, - 
CAROON, ADM'R V. COOPER AND OTHERS. 

should marry and have a child, and then die, that her share 
should be taken away from her child, and given to her brother 
and sister. This would be not only unusual but unnatural. 

We think that the testator was endeavoring to provide for 
two co~tingencies, first, if Hellen should marry, then her share 
must be taken out and allotted to her absolutely. Secondly, 
if she remained unmarried, and the estate remained in bulk, 
and either should die, then, the share of the child so dying 
should survive to the bthers. When, therefore, Hellen married 
in 1863, and her share was allotted to her, (as in this Court it 
is deemed ta have been allotted) i t  lost the impress of survi- 
vorship, and became hers absolutely. 

IV. The allotment to Hellen is to be considered as if made 
a t  the time of her marriage. And, it being directed in the 
will " to  be considered as land, or  invested in land," it 
makes it as if i t  were land, in view of this Court. And, a t  
her death, it descended to her heir-her child-and, upon the 
death of the child, is vested in the father by virtue of our 
statutes: Rev. Code, ch. Descents. 

There will will be a decree in conformify with this opinion. 

PER CURIIM. Decree accordingly. 

112 CAROON, Adm'r &c. v. W. D. COOPER and others. 

A widow is entitled for her dower to a life estate in one-third of the full 
value of any land in which her husband had an equitable estate, subject 
to  valid incumbrances thereon; and so, has a right to  require that the 
remaining two-thirds, as well as the reversion in the one-third assigned 
to h a ,  shall be applied to the payment of any purchase money still due 
for said land, in exoneration of her dower; being liable for such pur- 
chase money only after these funds have been exhausted. 

(Thmpam v. Thomp8~1,l Jon. 430; CampbelE v. Xurphy, 2 Jon. Eq. 367 and 
Elutta v. Elutts, 5 Jon. Eq. 80, cited and approved.) 

BILL in equity, set for hearing upon bill and answers, and 
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by consent transferred to this Court, at Fall Term 1868 of the 
Superior Court of TYRRELL. 

The plaintiff was administrator of one Joseph Caroon; the 
defendants Cooper and another were executors of one Daven- 
port, and the other defendants were the widow and children 
of Joseph Caroon. 

The bill alleged that Joseph Caroon in his life time had 
purchased of the executors of Davenport a tract of land soid 
by them under an order of Court, but had died leaving a large 
part of the price unpaid, the title remaining untransferred; 
that the plaintiff as administrator of a former wife of Joseph 
Caroon, had recovered from the executors of Davenport a large 
sum of money, and, being advised that when recovered i t  was 
assets of Joseph Caroon's estate, they had applied it to the 
debt due upon the purchase of the land; that a considerable 
sum remains yet unpaid, and other large debts exist, and that 
it is necessary to sell Jqseph Caroon's interest in the land, &c. 

The answer of the widow admitted the material facts 
alleged in the bill; but submitted that she was entitled for 
dower to one-third of the full value of such tract-eith'er in 
land, or in its proceeds, and therefore, that the reversion upon 
the one-third to which she was entitled for life, together with 
the other two-thirds of the land, should be applied to the 
debts, including the balance of the purchase money, in exone- 
ration of her share. 

The other answers submitted to a decree. 

Gilliccm, for the plaintiff. 

Smith and Jurvis, contra. 

SETTLE, J. I' When a man shall be seized of a legal right 
of redemption, or of an equity of redemption, or other equita- 
ble or trust estate in fee, his wife shall be entitled to dower 
therein, subject to valid incumbrances thereon, in the same 
manner as in legal estates of inheritance." Rev. Code, ch, 
118, sec. 6. 

In the case before us, the widow's right to dower is clear; 
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subject, however, to the incumbrance of the purchase money, 
The learning on this subject is discussed a t  length in the 

eases of Thompson v. Thompson, 1 Jon. 430, and Campbe v. 
Jfwphy, 2 Jon. Eq. 357. In  Thompson v. Thompson, Chief 
Justice Pearson uses this language: 'Whether the other two- 
thirds of the land, and the reversion of the third covered by 
the dower, will not be bound to exonerate the widow, by being 
apIjlied to the discharge of the debt of her husband, is a ques- 
tion that we will not now decide, as it was not discussed 
before us." 

This case presents that very question, and indeed i t  is the 
only one which i t  is necessary for us to consider; for, although 
the plailatifl, as administrator of Louisa Oaroon, a former wife 
of the intestate Joseph Caroon, recovered a sum of money 
from the guardian of the said Louisa, and applied the same in 
part payment of this incumbrance, he did no more than he was 
bound to do, and cannot now be heard to complain, or claim 
to be sabrsgated to her right. 

The personal estate is the fund primarily liable to the pay- 
ment bf debts, and the widow has a right to have i t  applied in 
exoneration of b r  dower. If that fund be exhausted, her 
right to dower is subject only to the incumbra,nce of the pup 
cham money, but not to other debts. If a widow dissenb 
from her 'husband's will, she is remitted to her right of dower, 
which is held above the will, and is liable neither to debb 
nor legacies. 

If the widow's right of dower is of such superior dignity a s  
to  defeat all Zebts and legacies, we can see no reason why, in 
s case like this, her claim should be entitled to less conside- 
ration. MThere a purchaser of real estate a t  a Master's sale, 
gave bond for the purchase money, and died before the sale 
was reported to, or confirmed by the Court, but the Court 
after the death confirmed the sale, i t  was held, that the widow 
had a right to have the lots in question disincumbered of the 
lien, for the purchase money, and to have dower allotted 
therein, Klutts v. Klutts, 5 Jon. Eq. 80. The decisions on 
this subject in the different States are conflicting, but in North 
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.Cardim, they all point in one direction, and are favorable b 
;the view of exonerating the widow's dowen. 

Our conclusion is that the widow is entitled to have h w e r  
asigned out of t b  whole tract; and cannot bs called upn, 
anti1 it is ascertained that the remaining two-kbirds, and Cjhe 

reversion in the one-third covered by her dower, h Insufficient 
to pay off the incumbrance of the purchase money, 

Let a decree be drawn accordingly. 

PER CUBIAM. Decree ac~orll'diagl y. 

L. T. ADDINGTON u. A. McDONNELL and M. B. SETZER. 

&quity will not enforce khe specific performance of a cozltract d e w  it b@ 
practicable, and unless the party seeking relief show Chat in reasonable 
.time Be performed his part of the contract, or a t  tho time of seaking 
relief is able m d  ready to do so ; nor will i t  rescind a contract otherwise 
valid, because subsequent events have so materially changed it,s operatiom 
w to render it hard and oppressive upon one of the pa,rbies; the~efar41, 

Where in  one agreed, for a sum in Confederate maney, to dell ?and Ca 
 noth her, &u., and to relieve the land from a dower esiate ; and a deed 
for the land was then executed and a partial payment made; BekJ, t h a t  
upon the former party's delaying to tender a deed for the domcr right 
watilY.861, he could not compel the latter to specific performance of his 
part of such contract ; alao, 

That he had no right to ask for a rescission of the contwct.. 

BILL in equity, set for hearing ipon the pleading and proofs, 
at Fall Term 1868, of the Superior Court of MACON, and 
then by consent transmitted to this Court. 

The faets appear sufficiently in the opinion of the Court. 

No eonnsel for ihe plaintiff. 

Phillip $ L?ilerrrirnon, contra. 

DICK, ,I. When a contract was fully understood by khe pax+- 
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ties at  the time of its inception, and i t  is not vitiated by ille- 
gality or fraud, a Court of Equity will not rescind it; although 
subsequent events may have so materially changed its opeia- 
tion as to make it hard and oppressive on one of the parties- 
It is also a rule of equity, with regar! to the specific perfor- 
mance of contracts, that they must be decreed to be per- 
formed on both sides and entirely, or not a t  all. 

A person, therefore, seeking the specific performance of a! 
contract, must show that it contains mutuality of considera- 
tion and remedy, and that its enforcement is practicable and 
necessary; and he must further show that in reasonable time, 
he has performed his part of the contract, or that he is then 
ready and able to execute it specifically. Batten on Spec.. 
Per. 108. 

By applying these well settled principles of equity to the 
contract now under consideration, i t  will appear that the 
complainant is not entitled to the relief which he seeks. On 
the 20th of August, 1863, he contracted, for the sum of fifteen 
hundred dollars, to sell a tract of land, and various articles. 
of personal property, to the defendant, McDonnell, and agreed 
to relieve said land from the incumbrance of a dower interest, 
This contract was partially performed by the execution of a 
deed to said defendant, who paid part of the purchase money, 
and gave his note for the residue. In the Spring of 1867, 
more than three years afterwards, the complainant tendered a 
deed for said dower interest to the defendant, and demanded 
payment of the note in United States currency, to the full 
amount called for, &c. 

The defendant refused the deed, and declined to make pa-y 
ment, because his personal property had not been delivered, 
and the fulfilment of the other part of the contract, had been 
unreasonably delayed by complainant. If he had performed. 
his part of the contract in a reasonable time, there mould 
probably have been no difficulty about the matter. I t  is 
agreed by both parties, that the note for the purchase money 
was solvable in Confederate currency. As this part of the 
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contract cannot now be specifically enforced, a Court of 
Equity will not interfere in the matter, but leave the parties 
to assert their rights in a court of law. 

The alternative prayer in the bill for a rescission of the 
contract, cannot be &anted. The contract was fair, just 
and well understood by the parties at  the time it was made, 
and subsequent events will not give rise to the equity of 
rescission and cancellation. 

The bill must be dismissed. 

PER CURIAM. Bill dismissed. 

WINNIFRED A. ROSE v. ROBERT F. ROSE. 

Where the wife's right to dower in dl the lands of which her husband WM 

mized during coverture, by virtue of the act of March 2nd 1867, had 
attaahed before the execution of a deed of trust, Held, that, as the bar- 
gainor took by act of thc hzceband and olaigned under him, the land was aubjeot 
to the wife's right of dower, even although the deed was made to secure 
a pre-existing debt. 

If the bargainor had come in by act of law, as purchaser at  Sheriff's sale, 
under an execution against the husband, the question of the conetitn- 
tionality of the act of March 2nd 1867, in regard to pre-existing debts, 
might have been raised. 

PETITION for DOWER, heard by Fowk, J., at  Fall Term 1867, 
of the Superior Court of WARREN. 

The plaintiff as widow of one William P. Rose, filed her 
petition against the defendant at  Fall Term 1867, praying for 
dower in the land, as that of which her hllrrband had been seized 
during coverture. 

The defendant claimed the land by virtue of a deed of trust 
ertecuted to him by the intestate March 25th 1867, and regis- 
tered on the same day. The deed was made to secure a bond 
executed by the intestate as principal, and the defendant as 
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m&y0 The petitioner claimed dower by virtue of the a&of 
Idarah 2nd 1867, entitled " An act restoring to- married women 
their common lam right of dower," which the defendant 
$tl$!atd tm ~ m c ~ n s t i ~ t i o n d  and void,'so far as the said deed 
td tr&& was concerned; that being a deed to secure a debt 
Wntracted W o r e  ib passag&. 

The cam wss submitted to the judgment of the Court upon 
the above facts agreed. 

Judgment for the plaintiff; from which the defendant 
appealed. 

Eatm $ Barham, for the appellant. 

W. A. Jenkiw and PlhiRips d Battle, cited 2 Pars. on Cont. 
704, n. (b.), 4b. 705, and cases cited in n. (f.), Morse v. Go&, 
1  em. 281; Rockwell v. HubbeZZ, 2 Doug. (Mich.) 197; Bron- 
son v. Xi'y1&, 1 How. 311; Planter's Bank v. Sharp, 6 HOW. 
801, 330; Potis T. Blaclcweli, 4 Jon. Eq. 58. 

PEARSON, 0. J. At common law, a widow was entitled 
to dower in all the land, of which her husband was seized at 
say t k  during the mverture, of such an estate of inheritance, 
8he might have had a child capable of inheriting. 

The statute under consideration, restores to married women 
their common 1a.w right of dower; i t  was ratified 2nd March 
9867. The deed, under which the defendant claims, was 
executed 25th March 1867. So the right of the plaintiff to have 
dower in the land had attached, before the defendant acquired 
title, and we can see no reason why he did not take the land, 
subject to the prior right of the plaintiff. 

Suppose the husband had, on the 25th of March 1867, exe- 
cuted a deed for the land to the defendant, and had roceived 
the purchase money in cash, and the wife had not joined in 
the deed and released her right of dower on privy examina- 
tion, beyond question the purchaser would have taken, subject 
to the right of the wife; nor would the case have been varied, 
if the husham3 had received an old debt in satisfaction of the 
purchase money, instead of the cash; and the case can be no 
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stronger in fav@1c d ane who is a purchaser for the considera- 
tion of one dollar, and takes the land upon Crush to eel1 amd 
apply theproceeds of sale to the discharge of an d d  debt. .The 
principle is the m e  in the three csses-the bargainee take% 
lg a& @ of ~ ~ l z d ,  a d  claims ~~r &me In  the hiusband's 
hand4 the land was subject to the wife's right orf dower; md. 
ofcoucse it muat dm be subjekt to it in the hands of the bar- 
&ahwe of the husbthnd, without reference to what Be wcgpted 
as as cansiderakion: for with Bhat the wife had no conam. 
Ifr is either of the three cases, the husband had ~~onveyer! 
wort! th pctssage of t h  act, the pnrchasw hrsviag acquired 
title, might have s h d  on his " vested right: am being prior 
to the claim of the wife, but in our cam, the right of the wife 
bad attached to the land, before the conveyance. Note the 
diversity. 

Thus i t  is seen, that the point as to the constitutioaality of 
the statute in respect to pre-existing debts, is not presented 
by the case, and we can give no opinion on it-had the cred- 
itors taken judgment, and sold the land under execution, the 
purchaser at sheriff's sale might have raised the question, ars 
be would come in by aot of law; here he comes in by act of 
the huaband, and takes his place. 

PER CURIAK Judgment affirmed. 

WILLIAM H. FULTON v. JOHN LOFTIS. 

A bill for the rescission of e aontract on account of fraud perpetrated aftw 
the oontract is made, will not be entertained; therefore, 

A bargainor of land is not entitled to such relief in a case where h s  alleged 
that some yews after the contract had been made, the bargainee, having 
asked for them upon a pretence of calculating interagt, put the notes for 
thepnnohtlse money into his pocket, a t  the aame time drawing a pistol 
and telling the bargainor not to follow him. 

.(ddd6ngtP* v. MaDonneld, ants, 389 oited and approved.) 

BILL, set down for hearing upon pleadings and proofs, a t  
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Spring Term 1868 of the Court of Equity for BUNCOMBE, and 
by consent transferred to this Court. 

The plaintiff alleged, that in 1859, he contracted to sell a 
tract of land to the defendant, a t  the price of $412.50, for 
which he took two notes of the defendant, payable in one and 
two years, and executed a bond to make title when the pur- 
chase money was paid, and that the defendant was put intol 
possession ; that afterwards, in 1865, the defendant, on the 
pretence of calculating the interest, induced the plaintiff to let  
him take the notes into his hands, whereupon he put them inte 
his pocket, pulled out a pistol, and walked off, telling the 
plaintiff not to follow him. The bill admits a payment of 
$100 in Confederate notes, in 1863. 

The prayer is for a decree rescinding the contract; an 
account of the rents and profits; and that the defendant b e  
also decreed to give up possession. 

No counsel for the plaintiffs. 

PEARSON, C. J. The plaintiff has misconceived his remedy. 
When a contract is obtained by fraud or duress,' a Court of 
Equity will entertain a bill for its rescission; but the plaintiff 
must allege that he was induced to enter into the contract, by 
reason of such fraud or duress. A bill for rescission on the 
ground of fraud or duress prepetrated after the contract is 
made, is one of the first impression, and there is no principle 
upon which it can be maintained. The question is too plain 
to allow of discussion: Addington v. McDonneZZ, at  this term. 

The plaintiff having the legal title, may take possession, 
and thus force the defendant to file a bill for a qecific per- 
formance, when the plaintiff may rely upon the alleged fraud, 
or duress, as a ground to induce the Court to refuse to enter- 
tain the bill; or the plaintiff may file a bill for specific per- 
formance, and ask for a reference as to the amount of the 
purchase-money remaining unpaid, and thus bring up the quee 
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tion, as to the manner in which the defendant obtained posses- 
sion of the notes, and thus the controversy may be settled. 
But as we have seen, the idea of a decree for rescission, for 
matters occurring six years after the contract was made, and 
after it has been in part performed, is out of the question. 

Let the bill be dismissed, but without costs as to the defend- 
ant Loftis. 

PER CURIAM. Bill dismissed. 
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In the matter of B. F. MOORE, Esq., THOMAS BRAGG, Esq., 
E. G. HAPWOOD, Esq., and others. 

A court hm power to require members of its Bar to purge them- 
selves from a charge of eontempt incurred by their publishing, over 
their names, in a newspaper, libellous matter, directly tending to h- 
pair the respect due to its members. 

For such persons, under such circumstances, to state that the JucIges of 
the Supreme Court singly or en masse, moved from that becoming pro- 
fYridy, so indispmabk to secure the respect of the people, and throwing 
aside the errnine, rusIzd inlo the mad omlest qf politics, under the ex- 
@i:ement of drums andjkgs, If admitted to be untrue, is libellous; and, 
especially when connected with an inkrence expressly and imme- 
diately drawn in the m e  paper that such judges will yield 20 every 
tempiatim to serve their f e b  partizans and are unj2 to hold the ba2alzce 
of justitice, directly tends to impair the respect due to the members of 
such court. 

3i.1 a r& to s h  muse why a person s h d  not be punished for &mpt, 
the actual intentim of the respondent is material, in which respect it 
Wers  from an indictment for the like offence ; therefme, where the 
respondent meets the wor& of the rule by disavowing upon oath any 
intention of committing a contempt of the Court, or of impairing 
the respect due to its authority, the rule must be discharged. 

Where a party is excused, not acquiiied, under a rule, kc., he will be 
required to pay the costs of such rule. 

PROCEEDINGS for Contempt of Court. 
Upon Monday the 19th day of April 1869, the following 

26 
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article appeared in the columns of the Daily Sentinel, a news- 
paper published in Raleigh : 

" A SOLEMN PROTEST OF THE BAR O F  NORTH CAROLINA AGAINST 

JUDICIAL INTERFERENCE IN POLITICAL AFFAIRS. 

The undersigned, present or former members of the bar of 
North Carolina, have witnessed the late public demonstr&tions 
of political partizanship, by the Judges of the Supreme Court of 
the State, with profound regret and unfeigned alarm for the 
purity of the future administration of the laws of the land. 

Active and open participation in the strife of political con- 
tests by any Judge of the State, so far as w-e recollect, or  
tradition or history has informed us, was unknown to the 
people until the late exhibitions. To say that these were 
wholly unexpected, and that a prediction of them, by the 
*seat among us would have been spurned as incredible, would 
not express half of our astonishment, or the painful shock 
suffered by our feelings when we saw the humiliatibg fact 
accomplished. 

Not only did we not anticipate it, but we thougkt i t  was 
impossible to be done in our day. Nany of us have passed 
through political times almost as excited as those of to-day; 
and most of us, recently, through one more excited; but, never 
before have we seen the Judges of the Supreme Coiirt, Singly 
or  en hasse, moved from that bec6ming propriety so indis- 
pensable to secure the respect of the people, and, throwing 
aside the ermine, rush into the mad contest of poliiics under 
the excitement of drums and flags. From the unerring Ies- 
sobs of the past we are assured, that a Judge who openly and 
publicly displays his political party zeal, renders himself unfit 
to  hold the " balance of justice," and that whenever an occa- 
sion may offer to serve his fellow-partizecns, he will yield to 
the tempta;tion, and the " waiiering ba;lbnce " will shake. 

I t  is a natural weakness in man, that he, who warmly and pub- 
licly identifies himself with political party, will be tempted to 
uphold the party which upholds him, and all experience teaches 
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us that a partizan Judge cannot be safely trusted to settle 
the great principles of a political constitution, while he reads 
and studies the book of its laws under the banners of a party. 

Unwilling that our silence should be construed into an 
indifference to the humiliating spectacle now passing around 
us; influenced solely by a spirit of love and veneration for 
the past purity, which has distinguished the administration of 
the law in our State, and animated by the hope that thevoice 
of the bar of North Carolina will not be powerless to avert 
the pernicious example, which we have denounced, and to repress 
its contagious influence, we have under a sense of sblemn duty 
ahscribed and published this paper: 

B. F. MOORE, 
A. S. MERRIMON, 
E. J. WARREN, 
JOBN KERR, 
E. G. HAYWOOD, 
Jos. B. BATCHELOR, 
G .  V. STRONG, 
THOMAS BRAGG, 
SP~ER WHITAKER, Jr., 
E. T. BRANCH, 
WM. A. KERR, 
THOMAS N. HILL, 
T. J. SPARROW, 
RICH'D IV ATT YORK, 
GEORGE WORTHAM, 
G. W. BLOUNT, 
JOHN H. THORPE, 
B. H. BUNN, 
SAMUFL T. WILLIAMS, 
A. M. MOORE, 
0. A. COKE, 
ABNER J. WILLIAMS, 
!I?. E. SKINNER, 
WILLIS BAGLEY, 

EDWARD HALL, 
Z .  B. VANCE, 
WILLIAM T. DORTCH, 
F. B. SATTE~THWAITE, 
ED. CONIGLAND, 
Jos. J. DAVIS, 
ASA BIGGB, 
S. C. LATHAM, 
0. M. COOKE, 
WH. F. GREEN, 
J. T. LITTLEJOHN, 
M. V. LANIER, 
JNO. w. HAYS, 
T. B. VENABLE, 
J. S. AMIS, 
L. C. EDWARDS, 
WM. K. BARHAM, 
E. H. PLUMMER, 
WM. A. JENKINS, 
W. A. MONTGOMERY, 
C. W. SPRUILL, 
R. B. WATT, 
JNO. H. DILLARD, 
T. RUFFIN, Jr., 
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Upon the second day of the present term (Tuesday, June 
Sth, 1869) the following Order was made by the Court : 

" The Court being informed of a certain libellous publica- 
tion directly tending to impair the respect due to the authority 
of the Court, which appeared in the Sentind, a newspaper 
published in Raleigh, on the 19th of April 1869, and is headed 
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" A solemn protest of the Bar of North Carolina " kc., and 
purporting to be signed by certain attorneys of this Court; 
the Clerk is hereby ordered to inquire and report to the 
Court which of the persons whose names appear to be signed 
to said publication, are attorneys practicing in this Court." 

Thereupon the Clerk reported the following names as those 
of gentlemen who, as appeared by the records of the Court, 
were practicing attorneys therein, viz : 

B. F. MOORE, THOMAS BRAGG, E. C. HAYWOOD, SION H. 
ROGERS, JOS. B. BATCHELOR, A. S. MERRIMON, H. A. GILLIAM, 
E. J. WARREN, JOSEPH J. DAVIS, WILLIAM A. JENKINS, C. 
M. BUSBEE, WILLIAM EATON, Jr., W. I(. BARHAM, ASA BmGas, 
ED. CONINGLAND, T. J. JARVIS, GEORGE V. STRONG, C. C. 
CLARK, J. F. WOOTEN, W. T. DORTCH, JOHN RUGHES, T. B. 
TENABLE, R. W. YORK, JOHN KERR and Z. B. VANCE. 

Upon the return of the Clerk's report, the Court ordered 
that the attorneys named therein should be " disabled from 
hereafter appearing as attorneys and counsellors in the Court, 
unless they shall eeverally appear on Tuesday, June 15th 1869, 
and show cause to the contrary t7' and further ordered, that a 
copy of the order should be served upon the parties referred to. 

This rule, by direction of the Court, was in the first instance, 
served (June 9th 1869) upon Messrs Moore, Bragg and Hay- 
wood only. Upon its return, the Court made the following 
remarks : 

PEARSON, C. J. AS there seems to be some misapprehen- 
sion, in regard to the matter which the Court is about to 
take up, i t  is proper to say that the Rule was made upon the 
ground that every member of the Bar whose name purports 
to be signed to the paper referred to in the Rule, did sign it, 
and approve of its publication. 

We are informed .that there are about five hundred mem- 
bers of the Bar, and the Clerk reports that the names of one 
hundred and ten, or, about oneLjifth of the whole number, pur- 
port to be signed to the paper. 
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He also reports that Willis Bagley, Esq., has filed a state- 
ment to the effect that he did not sign the paper, or authorize 
any person to do so for him, and that he did not approve of 
its publication. 

The rule is thereforc discharged as to Mr. Bagley; and it 
will be discharged as to all others who may file with the 
Clerk a like statement. 

The Clerk further reports that one hundred and one mem- 
bers of the Bar had an appearance a t  the last term of this 
Court. Of these seventy-six did not sign the paper. i'he 
names of twenty-five purport to be signed to i t :  that is, one- 

fourth of the whole number. 
For the purpose of showing that the Justices have no dis- 

position to carry matters to an extreme, or to do more than 
what is, in their opinion necessary to preserve the respect due 
to the Court by its officers, and to prevent its usefulness from 
being impaired, (less than which they cannot do, without be- 
traying the confidence reposed in them by the people of the 
State,) and also for the purpose of avoiding useless costs, the 
Clerk has been instructed to issue copies only to Mr. Moore, 
Mr. Bragg and Mr. Haywood, in the first instance, with the 
hope that further action in respect to others might become 
unnecessary. Otherwise copies will issue. and a day be glven 
to them. 

The Clerk will enter this upon the record. 

The matter having been continued to Wednesday the 16th, 
answers upon oath in the terms following, were filedseverally by 
the respondents above named : 

The several answer of - to the Rule herein made by 
said Court, and served upon him. 

This ResponElent, protesting that a Rule which deprives 
him even temporarily of his privileges as an attorney of said 
Court, ought nut to .have been made in his absence, without 
notice, and without affidavit or other legal proof of the facts 
upon which said Rule is based, respectfully answering says : 

1. That he admits the signing and publishing of the paper 
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called "A solemn Protest of the Bar of North Carolina 
agaiqst Judicial interference in political affairs," but insists 
that the Supreme Court hath no authority to make, or juris- 
diction to enforce said Rule : 

2. That the publication referred to in said Rule is not 
libellous, and doth not tend to impair the respect due to the 
authority of said Court. 

3. And for further answer, this Respondent says that 
said paper was conceived and prepared during the recent 
political canvass for the Presidency, and its publication de- 
ferred until after the close of the canvass, to avoid its having 
the appearance of a partizan document. H e  admits that his 
purpose was to express his disapprobation of the conduct of 
individuals occupying high judicial stations ; yet as an act of 
justice to himself against the charge made in the Rule, he not 
only disavows, in signing and publishing said paper, any 
intention of committing a contempt of the Supreme Court, or 
of impairing the respect due to its authority, but on the con- 
trary, avows his motive to have been to preserve the purity 
which had ever distinguished the administration of justice by 
the Courts of this State. 

Thereupon the Rule was argued on behalf of the Respon- 
dents, by Messrs Battle, Person, Fozule, Barnes and Smith. 

Upon Saturday the 19th day of June the Courtodelivered its 
opinion as follows : 

PEARSON, C. J. The protestation with which the answer 
opens, is irrelevant to any matter for consideration a t  this 
stage of the proceeding, and would not be noticed save that 
it is calculated to create prejudice in the minds of persons 
who do not understand the meaning of terms used in judicial 
proceedings-" laymen" as brother Battle termed them. 

This was a rule nisi, to-wit : that Mr. Moore, a ~ d  other 
gentlemen, be disabled from hereafter appearing as Attorneys 
in this Court, unless they shall severally appear, on Tuesday, 
the 15th of June, 1869, and show cause to the contrary; and 
i t  was ordered that a copy be served on said Attorneys. 
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The effect of the rule was to deprive Mr. Moore of his privi- 
leges as an Attorney of this Court until the matter was dis- 
posed of. No application was made to alter the form of the 
rule. Suppose i t  had been, and the rule put in this shape : 
Ordered, that notice issue to B. F. Moore, Esq., Attorney, 
&c., to appear on Tuesday, the 15th inst, and show cause why 
he shall not be disabled, kc., i t  would have had the effect of 
depriving him of the privilege of appearing as an Attorney in 
this Court until the matter was disposed of. For the order 
would not have been made except upon pia facie evidence 
to support it. So, in either form, the effect would have been 
to deprive Mr. Moore " temporarily of his privileges as an At- 
torney of this Court," a necessary incident of the proceeding 
in either form. Consequently, the form of the rule is no legi- 
timate ground for complaint. 

The other objection, that the rule was made- without affida- 
vit, or other legal proof of the facts upon which i t  is based, is 
equally untenable. I t  is admitted that where the proof is fur- 
nished by the senses of the Judges, i t  may be acted on. Here 
there was such proof. We knew by our senses that a news- 
paper containing the paper referred to, purporting to be signed 
by Mr. Moore and others, had been extensively circulatedand 
was then in the court room ; and the want of a disavowal on 
his part, that he had signed the paper, or consented to its 
publication, furnished p r i m  facie proof, not sufficient forfinal 
action, but all sufficient as groiind for the rule. On his appear- 
ance he was a t  liberty to deny the fact without an oath, and 
khe denial, like the plea of " not guiIty," would simply have 
put the fact in issue-and he would have been entitled to have 
the rule discharged, unless the fact was proved by direct testi- 
m y .  Inatead of that, he admits the fact, So this is no legiti- 
mate ground of complaint. In  short, all the preliminary objec- 
tions were waived, and the reference to them can answer no 
useful purpose. 

I. "The Respondent insists that the Supreme Court hath no 
authority to make, or jurisdiction to enforce, said rule." This 
position is put on the ground that the statute, ratified 10th of 
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April, 1869, defines all maltera of contempt, h e s  the punish- 
ment, fine or imprisonment, or both ; and, by irnplicatiolz, ousts 
the common law jurisdiction of the Court over the morals and 
behavior of its Attorneys. 

We agree with the learned counsel of the Respondent in 
the opinion that the statute does not embrace our case. I t  is 
not embraced by subdivision 8, section 1 : *"Misbehavior of 
any officer of a Court in any official transaction," as receiving 
money and failing to pay i t  over. So the question is, are the 
Courts deprived, by implication, of the power of self protec- 
tion and the means of relieving themselves from the presence 
of unworthy Attorneys, or those Attorneys who, by combina- 
tion, (I will not use the harsher word, conspir&cy,) seek to 
impair the dignity and veneration, with which the judiciaryis 
invested, by which it can command the respect and confidence 
of the public,-without which, its usefulness will be greatly 
impaired, or altogether destroyed ? A mere statement of the 
proposition is sufficient to show that the statute hala not that 
effect. 

By another statute, persons who apply for the exelusive 
privilege of Attorneys a t  Law, and the right to enjoy the emol- 
uments of the dignified position of "a member of the Bar," 
are required to produce satisfactory testimonials of good moral 
character, and thereupon the law tacitly annexes a condition 
whereby this exclusive privilege is forfeited after bad conduct ; 
and i t  is not only the right, but the duty of the courts, to en- 
force the forfeiture. Suppose an Attorney of a Court is tried 
and convicted of " forgery," and the day after enduring infa- 
mous punishment, appears in Court ; is he to be allowed to 
exercise the privilege of an Attorney, and has the Court " no 
power to make, or jurisdiction to enforce" a rule to show 
cause why he shall not be disabled from appearing before it ? 
Or, suppose two or more Attorneys are convicted of a con. 
spiracy, which is an infamous offence ; or of a libel, which is 
also an infamous offence, has the Court no power to rule them 
out? No one will venture to question the power or duty of 
&he Court to do so. I t  may be said these are extreme cases ; 
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true, but if the statute does not oust the Common law juris- 
diction in such cases, the learned gentlemen must yield the 
position taken by them. 

These cases presuppose trial and conviction for an offence 
where the Conrt has no further concern than to preserve the 
purity of its Bar. But the power and jurisdiction of the 
Court apply with equal clearness to cases where the integrity 
of the Court itseyis cissailed by a libellous publication made 
by a combination of a part of its Bar, which, in the argument 
of this point, is to be assumed to be our case. Under these 
circumstances, the principle of self-protection, the broad ground 
on which the whole doctrine rests, calls into action the powers 
of the Court, as soon as there is prima fa& evidence of the 
bct, without waiting for a trial and conviction in another 
Court,-like the case of mutiny among a crew. The Captain 
inust put a stop to it at  once, else he betrays the confidence 
reposed in him ; or, the case of the head of a family who fifids 
some of its members combining to injure, or to bring him into 
disrepute, he must rebuke i t  a t  the outset, if he would preserve 
the influence and control necessary for the good of the family, 

11. The Respondent insists " that the publication referred 
to, is not libellous, and doth not tend to impair the respect. 
due to the authority of the @aid Court." 

The paper is drafted with all the adroitness of a skilfir3 
lawyer ; and, under cover " of love and veneration for the 
pcwt purity which has distinguished the admi~istxation of law 
in our StaJe," airps a deadly blow at  the Court to which that 
sacred trust is now confvled. 

Stripped of the beautiful dress by which i t  is artfully dis- 
guised, i t  amounts to this : A Judge, who openly and publicly 
displays his political party zeaI, r e ~ d e r s  himself unfit to hold 
the " balance of justice ;" and whenever an occasion may offer 
to serve his fellow partizans, he will yield to the temptation, 
and the " wavering balance will shake." 

"Never before have we seen the Judges of the Supreme 
Court, singly or en mccsse, rush into the mad contest of poli- 
tics, under the excitement of drums and flags," therefore, the 
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Supreme Court, which is composed of these Judges, is " unfit 
to hold the balance of justice," and will, on occasion, yield to 
temptation in favor of a fellow partizan. 

I f  you hurt the head, or arm, or leg, or limb, or member, or  
any part of the body, you hurt the man. And the idea of an 
intention to injure the character of the Justices who compoae 
the Supreme Court, singly or en w e ,  without an intention 
to injure the Court, is simply ridiculous. 

The only allegation of fact on which this " solemn protest " 
rests, is that ' the Judges, single or en mccsse, did rush into 
the mad contest of politics, under the excitement of drums and 
flags." 

Is  this allegation of fact true, or is i t  false ? There is no 
pretence that it is true. I t  is said, this is a figure of speech, 
suggested by something that was expected to occur, but never 
did occur ; so the allegation of fact is false, and the inference 
drawn from i t  is also false. 

In  our judgment the paper is libellous, and " doth tend to 
impair the respect due to the authority of the Court." 

Indeed, the learned counsel did not press this point, and 
were content to take the ground that there was no crimind 
iateat. 

Every man is presumed to intend the natural consequence of 
his act. If one wilfully sets fire to his own house, which is so 
near his neighbor's house, that if one burns the other must burs 
also, and bath houses are burnt down, the man is guilty of 
arson-the criminal intent is presumed. So, in an indictment 
for libel, this ground would be untenable, except on proof of 
in~anity. 

"111. And for further answer this Respondent say6 that said 
paper was conceived and prepared during the recent political 
canvass for the Presidency, and its publication deferred until 
after the close of the canvass, to avoid its having the appear- 
ance of a partipan document. H e  admits that his purpose was 
to express his diapprobation of the conduct of individuals 
ocoupyipg high judicial stations, yet, as an act of justice to 
himself against the charge made in the rule, he not only dis- 
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avows, in signing and publishing said paper, any intention of 
committing a contempt of the Supreme Court, or of impstiring 
the respect due to its authority, but, on the contrary, he avows 
his motive to have been to preserve the purity which had ever 
distinguished the administration of justice by the Courts of 
this State." 

The learned counsel then fell back on the ground of a dis- 
tinction between an indictment for a libel and a rule nisi to 
show cause, and assumed, as a matter of law, that in this case 
the Respondent having, on oath, disavowed any intention of 
committing a contempt of the Court, or of impairing the 
respect due to its authority, so as to meet the words of the 
Bule, i t  must be discharged. The authorities cited by the 
learned counsel are conclusive. The law is well settled in this 
class of cases, where the intention to injure constitutes the 
gravamen. 

The Rule rests on sound reason. In this proceeding, as the 
Court is judge in its own case in the$& instance, where a 
case is made out in the judgment of the Court, the party in the 
k t  instance is allowed to try I~imev. His intention is locked 
within his own breast, is known to himself alone, and he is 
permitted to purge himself by his own avowal. He cannot be 
convicted, if he is innocent, as he may be by false ev&ce, before 
ajury. For the Court does not try him, he tries himself." 
C. J. Wilmot7s Opinion, 257-8, referred io on the trial of 
Judge Peck, 507. If the party, after the Court decides against 
him, declines to try himself, i t  must be because he h w s  him- 
self to be guz7ty. 

I t  affords every member of the Court pleasure that the 
Respondent did not decline to make a sufficient disavowal on 
oath. We agree with the learned counsel that this disavowal 
meets the words of the rule; but we must say, i t  seems to us in 
bad taste to have introduced the expression, "he admits that 
his purpose was to express his disapprobation of the conduct 
of individuals occupying high judicial stations." 

This is so vague that the Court is unable to give to i t  a 
positive meaning; and yet, i t  seems to imply that in taking the 
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oath the Respondent meant something which he hesitated to 
express, lest it might be taken to neutralize the legal effect of 
his disavowal. The concluding words of the oath are enough 
to express the purpose which the Respondent avows he had in 
view, and the vague words referred to may be treated as sur- 
plusage. This presented the only difficulty to coming instantly 
to our conclusion, that the disavowal is sufficient. 

We concur with his counsel in according to Mr. Moore high 
encomium for his ability, IegaI learning, integrity, devotion to 
the Constitution, unwavering love of the Union, and hitherto 
most consistent and influential support of the judicial tribunals 
of his country. 

The motion to discharge the Rule is allowed, on payment 
of costs, a case having, in the judgment of the Court, been 
made against the Respondent, so as to call for a disavowal on 
his part. It is proper that he should pay the costs. He is 
not acquitted, but is excused. 

PER CURIAM. Rule discharged. 

In the matter of SIOM H. ROGERS, Esq., and Others embraoed in 
the Rule. 

The Rule will he considered discharged as to these 
parties severaIly, on their filing answers, that they were not 
privy to the publication of the paper referred to in the Rule 
on the 19th of April, 1869, and do not approve of it. Or 
otherwise makin a disavowal, on oath, of any intention, in 
signing and pub!shing said paper, to Commit a contempt of 
the Supreme Court, or to impair the respect due to its. 
authority. 
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Should any one or more elect to ask for a day to show cause, 
the day will be fixed, on motion, at  any time during this term. 

Nom-Afterwards, at various times during the term, answers sub- 
stantially concurring with that given in the above report, were filed by 
Messrs Eaton, Oonigland, Davis, Jenkins, Menimon, Tenable, 
York, Basham, Busbee, Rogers, Batchelor, Dortch, Strong and Whi- 
ting, and thereupon' the rule wm ordered to be discharged likewise as 
to them. 

The UXIVERSITY RAIL ROAD COMPANP a. W. W. HOLDEN, 

Governor, mnd D. A. JENKINS, Treasurer of North C&oLina. 

The Acts d January 30th, 1869, and April let, 1869, in regard to 
"the University Rail R o d  Company" are invalid; because- 

1. By WON, C. J., and READE, DICK and Smmm, JJ. No corporb- 
tion is created thereby, and therefore there is no grantee to take the 
franchises specified. 

2. By WON, C. J., and RODMAN and DICK, JJ. The question involved 
therein of an expenditure by the State, has not been decided by a vote 
of the People. 

3. By PEARSON, C. J., The proportions and limitations upon taxation, 
required by Art. 6, see. 1 of the State Constitution, have not been 
observed. 

By RQDW and DICK, JJ., Conceding that an inchask eol~poratim is 
c'reated by the &ta in ques%ion, the "Directors" required for its 
~ ~ ~ d n  have not as yet been M y  a p p o M ,  inaminch as to 
sn& Blppohtment the State Conatitutiod renders s m@wnation by 
the &m&, indispensable. 

lwftmmo: 
By the Caart, 1. GaUbzoay v. J&&ns, ante 147, c i M  and aljproved. 
2. The prwimLs and limitdim (ubi supra) do not apply to taxeb 

Md for the purpose of paying either the interest or the principal of 
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the public debt, as it existed at the adoption of the Constitution, 
or for specid county purposes, (as in Art. 5, Sec. 7, of the Codtitu- 
tion.) 

By READE, DICK and S m ,  JJ. The proportions and limilalim (ubi 

supra) apply only to taxes laid for the ordinary and current 
expenses of the State, and include none of the objects of expendi- 
ture referred to in Secs. 4 and 5, of the same Article. 

By PEARSON, C. J. They apply in all cases of State or County taxa- 
tion, except provisions, (1) for the pbblic debt as it existed when 
DBe ConstfituOion was adopted, (2) for cashal deficits, inswrection 
and invasion, and (3) county taxation for specialpu?poses. 

By RODMAN, J. They apply (except in regard to the public debt as it 
existed at the ad~ption of the Constitution) equally in regard to aJl 
State taxes whatever, but notwith equal force to all; being, in some 
matters, imperative; in others, only directory to the Legislature,- 
whose decision in such case is conclusive, and cannot be reviewed 
by the judiciary. In this latter olass are included, taxes, (1.) to 
mpp1y casuai deficits, to suppress invasions and insurrections; (2.) 
for t%e orthary ahd legitimate purposes of the Stam, and (3.) to 
msfru0-t un.finish& Rail Roads. 

By PElWsm, 0: J., m d  Itomm and D r q  3J. (Disswt*ente, h~, J.) 
As the Legidawe cannot $ive or lend the credit 6f the Shte to 
others, for the purpose of constructing new Rail Rdhds, W h u t  the 
sanction of a vote of the people, so a fortiori, it cann~ti without such 
sanction, enghge in such construction diredly. 

MANDAMOS, firled before Watt%, J., att Spring Term 1869, of 
the 8upe~ior Cowt of WA-. 

The ptitim, filed ad the same Tertu, in the name of " The 
Univerdty Rail Road Coldpany," set forth that the petitioner 
was a corporation created by An Act ratified January 30,1869, 
as hmehded by another Act Paflbed April Ibt, 1869, for the 
p q o s e  of consfzucthg a rail mad between Chapel Bill and a 
certain point on the lineof theNorth aarblina Rail goad. And, 
a m m g ~ t  other things, it alleged that the acts above, provided 
th&t it ahodd be the daty of the Guvernor and the Treasurer 
of the $t$-te to pepare and issue to such compmy for the 
purpose of dorrstructing its mad, bands of the State to the 
ambiidt'of thwe hundred thbzlsand drrlltirs. That a special 
tax to p'rovide for the interest was latid, and &~dYer the pro- 
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visions of these acts the plaintiff was entitled to have the bonds 
issued; but that the Governor and Treasurer, upon being 
applied to, refused to have them prepared and issued. 

The prayer was for a Mandamus, to be directed to W. W. 
Holden, as Governor, and D. A. Jenkins, as Treasurer, &c. 

The writ for an alternative mandamus having been issued 
returnable upon the 15th day of April, during the same term, 
and service thereof having been accepted by the defendants, 
upon its return, His Honor ordered a peremptory writ to be 
issued; and the defendants appealed. 

Attorney General and Pou, for the appellants. 
Baywood, Fowle & Badger, and Person, cmtra. 

PEARSON, C. J. I. I incline to the opinion that the act 
entitled "An act to incorporate the University Rail Road 
Company," does not have in law the effect to create a corpo- 
ration. To give legal effect to a grant, there must be a grantor, 
a grantee, and a thing granted. Here we have a grantor, thg 
General Assembly; a thing granted, corporate powers and 
franchises LLto the same extent as are possessed by the Nortb 
Carolina Rail Road Company ;" but there is no grantee-no 
person,-persons, or body politic to whom the grant is made. 
If this be so, it would seem to follow, that the Directors who 
are to manage the affairs of said "University Rail Road Corn- 
pany" (there being in contemplation of law no company) 
cannot have such rights as are enforced by the writ of 
mandamus. 

11. In my opinion, by the proper construction of Art. V, 
Sec. 5 of the Constitution, the General Assembly has no power 
to contract a debt to build a new railroad, unless the subject 
be submitted to a vote of the people. I t  is decided (GaUo- 
way v. Jenkim, ante 147) that the General Assembly has no 
power to contract a debt, without a vote of the people, to aid 
in the construction of a new railroad. If the General Assem- 
bly has no power to contract a debt for the purpose of build- 
ing a new railroad, with the assistance of contributions by 
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individuals, county subscriptions, and subscriptions by other 
railroads, it would seem it cannot have power to contract a 
debt for the purpose of making a new railroad out and out. 
A prohibition not to contract a lesser, surely amounts to a 
prohibition not to contract a greater debt, for the same object. 
The evil which the Constitution seeks to prevent is not that 
of giving aid to individuals or corporations in the construc- 
tion of railroads; but, that of contracting new debts on the part 
of the State, the existing debt being almost too heavy to bear, 
and the credit of the State tottering under the load. A con- 
struction by which new debts may be contracted on a larger 
scale than one expressly prohibited, is uot admissible upon 
any principle of law. As this is a deduction from Galloway 
v. Jenkins, in which the Court was divided, I will put my con- 
clusions also on the construction of all the provisi~ns of Art. V. 

111. The act under consideration is in violation of the Con- 
stitution ia this: the tax levied by i t  disturbs the proportion 
which, by the Constitution, capitation tax must bear to the 
tax on the value of property, to wit: " The tax on a poa 
shaU be equal to the tax on three hundred ddlars  wort?^ of p r v  
erty." Here we have the proportion. Then follows a pro- 
vision: "The State and County tax combined, shall never 
exceed two chUars on the head," and the necessary effect is, that 
the State and county tax on the value of property shall never 
exceed two dollars on three hundred dollars worth of property; 
and the effect also is, that if the tax on a poll is less than two 
dollars, then the tax on three hundred dollars worth of p rop  
erty must be less in the same ratio. In other words, the tax 
on the poll is "the standard'%y which the tax on property is 
to be levied. 

Under two dollars, the power to levy a poll tax for State 
purposes is unlimited; this interest needed no protection, for i t  
has a full representation in the General Assembly. 

Counties are protected by Sec. 7, which provides "taxes 
levied for county purposes shall be levied in like manner with 
the State taxes, and shall never exceed double of the State tax 
except for a special purpose and with the special approval of 
the General Assembly. 27 
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C i t h ,  towns and townships are protected, (Art. VII, See. 
7,) which provides "no debt shall be contracted, nor shall any 
tax be levied except for necessary expenses, unless by a vote 
of a majority of the qualified voters therein. 

The only remaining interest is that of property hoMe~s, in 
respect to State and County taxes. This interest is protected by 
the equation fixed between capitation tax and the tax on prop- 
erty. A statute which disturbs this equation breaks down 
the safeguard thrown around property by the Constitution. 
I f  i t  can be done to the extent of one hundredth of one per 
cent, i t  may be done to the extent of one tenth, and there is 
no limit. 

I t  was said in the argument, that this equation applies only to 
taxes levied for current expenses of the State and counties, and 
has no reference to taxation necessary to pay the interest on the 
public debt, or the tax to be levied to pay the interest on any 
new debt. 

1. I agree that if, under this equation, carried to its limits, 
the amount is not enough to meet current expenses, and also 
to pay the interest on the public debt, then for the excess 
needed i t  is not only within the power, but i t  is the duty of 
the General Assembly to disregard the eqnation; for this pro- 
tection to property must be taken to be subject to the injunc- 
tion, "to maintain the honor and good faith of the State untar- 
nished in regard to the public debt, [Art. I, Sec. 6,] and by 
Sec. 4 of the Article under consideration, it is ordained: "The 
General Assembly shall, by appropiateleg.isbtiolz a d  adequate 
taxatim, provide for the payment of the interest on the public 
debt, and after 1880 i t  shall lay a special annual tax, as a 
sinking fund, to discharge the principal." I do not adopt the 
entire position taken by Mr. Haywood, that by a specij2c tax is 
meant a tax on land by the acre, or on horses and cattle by 
the head. I t  is enough to admit that this tax is to be inde- 
pendent of the equation; as in Sec. 7, a tax for special county 
purposes, with the special approval of the General Assembly, 
may be levied without reference to the equation. 

2. I do not agree to the position, that the tax required by 
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Sec. 5, to be levied to pay the interest on any new debt, isnot 
subject to the equation; and that the power to taz"property in 
reference to new debts tk unlimited, save by the discretion of the 
General Assembly. There is nothing, as we have seen there is in 
the case in regard to taxation to meet the interest and prin- 
cipal of the existing debt, to take this taxation out of the 
equation. Its being called a spcial tax cannot have that 
effect; for Sec. 8 requires that every act shall state the special 
object to which the tax is to be applied. On the contrary, it 
is included in the equation by every rule of construction. 

This fixed equation between poll tax and property tax, 
gives significance to the provisoin the first clause of Section 5 : 
"No new debt shall be contracted in behalf of the State, unless 
in the same bill aspeeial tax is levied to pay the interest annually. 

If the purpose was simply to keep up the price of State 
bonds, this would amount to but little, as snch a tax is very 
easily inserted in a bill;-but suppose the purpose to be to 
restrain the power of taxation ia regard to property by ref- 
erence to the equation before fixed, so that the special tax on 
property cannot be levied, without making a corresponding 
increase in the capitation tax, and this proviso amounts to a 
very important practical limitation on the power to tax prop- 
erty, and must have a vcry decided effect in checking a dispo- 
sition to contract new debts. 

And the exceptions in regard to "supplying a casual deficit," 
and for "suppressing insurrection or invasion," in which cases 
the equation may be disregarded, speak volumes, and show 
that more was intended, in requiring a tax to be levied in the 
same bill, than simply to put the draftsman to the task of adding 
a clause to the bill. I t  is only iq e x i g e k  that this safeguard 
to property is not to be observed. 

Except out of the operation of Sec. 1, the taxation that may 
be "appropriate and adequate" to meet the interest and prin- 
cipal of the existing debt; except also out of its operation the 
taxation necessary to meet the interest and principal of such 
new debts as shall be contracted in behalf of the State, and the 
effect will be to emasculate the section and fritter it away to 
nothing. Only current expenses are left for it to operate on; 
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and these expenses may be met by the tax on trades, pro- 
fessions, franchises and incomes (Sec. 3,) which are not em- 
braced by the equation. So, by the construction contended 
for, this supposed protection to property holders is made void 
and illusory, and, after all, amounts to nothing. 

On the argument, i t  was urged that the bill levying this tax 
on property to pay the interest on the debt to be contracted 
for the University Rail Road, was passed several days hfwe 
the bill called "The Revenue Act," which fixes the capitation 
tax a t  105 cents on the head and the property tax at  35 cents 
on the El00 worth, observing the equation of taxation; and if 
this equation must be adhered to, the effect will be either to 
nullify all of the taxation of the session, or to displace p o  
lanto a part of the tax on property in the Revenue Bill, in 
order to make room for the tax in the University bill-inas- 
much a s  "qui prior at  in tempre," dc .  

I do not concur in either of the conclusions. A11 of the bills 
a t  the same session are to be taken together. The Revenue 
Bill being in exact accordance with the Constitution, must 
take effect, and i t  specially appropriates the amount to be raised 
under it, to the annual expenses of the State government, and 
to the payment of the interest of the public debt. So the scope 
of the legislation is: If the General Assembly has power to lay 
n tax to pay the interest on the debt for the University 
Rail Road without being limited by the equation, then the tax 
is to be levied, Otherwise, i t  will fail, as being leried ultra 
vires,, and because the General Assemblv assumes an unlimited 
power of taxation. 

Several cases were supposed in the argument, but they all 
involved the fallacy, that the General Assembly and County 
Commissioners have an independent power to tax property to 
the extent of 66; cents on the $100 value, whereas there is no 
such power, and the right to tax property depends on the cap- 
itation tax. Both must be exercised jointly, in order to p r e  
serve the equation of taxation. 

Order below reversed, and 
petition dismissed. 
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READE, J. I agree with the Chief Justice, that no corpor- 
ation is created by the act, and, that therefore, the mandamus 
must be dismissed. 

I do not agree with him and my learned brothers, RODMAN 
and DICK, that the Legislature has no power to contract sr, 

debt to build a new Rail Road without a vote of the people; 
but I do agree that the Legislature has no power to give or 
lend its aid to others to build a new Rail Road without a vote 
of the people. I n  so far as the questions discussed in this 
case, are involved in the case of GaUozoay v. Jenlcins, (ante, 
147 .) I feel myself bound by that decision, although I did 
not concur in it. But I am wholly unable to comprehend how 
it follows, that because the State cannot lend its aid to others 
to build a Rail Road for their benejit, that, therefore, it can- 
not build a Rail Road out and out, for its own benefit! If the 
Constitution forbade the Legislature to lend the aid of the 
State to New York to build a State House or Penitentiary 
for New York, would i t  be supposed, that, therefore, the Leg- 
islature could not build a State House or Penitentiary, " out 
and out," for North Carolina ? Or would it be supposed that 
this view was answered by the argument, that the greater 
includes the less, and if i t  cannot build a Road with the aid 
of others, i t  cannotf build one without such aid? I t  is said 
that the object was to prevent the Legislature from contract- 
ing new debts. And yet i t  is admitted that i t  may contract 
aew debts for other purposes than Rail Roads. If the object 
was to keep the State from going in debt, why not keep i t  
from going in debt for other purposes ? " If a farmer have a 
held requiring a fence on three sides, would i t  do any good 
to fence i t  on only two sides?" But I will not pursue the 
matter further. And I purposely refrain from approving or 
disapproving the internal improvement policy, because i t  is 
not a Judge's province to do so. I only seek to expound 
what has been done by the Constitution and by the Legisla- 
ture. If the law-makers have erred in matters of policy, the 
remedy is with the people. 
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My construction of the taxing power of the Legislature, 
under the Constitution is as follows: 

1. The first object of the Convention, in the 5th Art. of the 
Constitution, was to provide for the ordinary and current 
expenses of the government. That is done .in sections 1. 2, 
and 3. And for that purpose the tax is limited to $2 on the 
poll, and the same amount on $300 worth of property, and the 
equation must be observed. This was thought to be sufficient 
for the ordinary and economical administration of the gov- 
ernment. 

2. We had a considerable public debt, and, after providing 
for current expenses, the next consideration was, how is the 
public debt to be met? And the 4th section provides, that a 
special tax shall be laid for that. 

In  regard to the construction of the first four sections, I do 
not understand that there is any difference of opinion among 
the Judges, except i t  may be as to what constitutes "the pub- 
lic debt." 

3. Taxation is not the subject of the section except ihci- 
dentally, Having provided in sections 1, 2, and 3 for ordi- 
nary expenses, and in section 4 for the public debt, the next 
,consideration was, to provide for extraordinary occasions. 
And for such occasions the 5th section provides, not that 
-taxes shall be laid, but that bonds shall be issued; and, as 
incident to the bonds, special taxes may be laid, not to pay 
the bonds, but only the interest, leaving the bonds as a part 
of the public debt, to be provided for under section 4. The 
power to issue these bonds is unrestricted. From the very 
nature of the case i t  must be so. If an extraordinary and 
pnforseen occasion is to be met, how is i t  possible to limit ,the 
means unless you foreknow the occasion? If there be an 
insurrection, bonds must be issued to meet i t ;  but whether a 
large or small arnoont, must depend upon whether i t  be a 
large or small insurrection, and so with any other occasion. 
It ought not to be supposed, that a Constitution would be 

framed with such limitations upon the taxing power, as that 
the vessel of State will sail safely in  fair weather, to be 
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wrecked in the f is t  storm. We may well impute it to wisdom, 
to  provide that ordinarily there shall be light taxes and 
economy in expenditures, but when any extraordinary neces- 
sity arises, the whole power of the State must be unloosed to 
meet it. I t  is admitted that the counties, for special purposes 
and with the approval of the Legislature, may, under section 
7, levy a tax without limit and without a vote of the peopIe. 
It was. supposed that extraordinary necessities may fall 
upon a county. And may not extraordinary necessitiesfall upon 
the State? I t  need not be inferred that either county or 
State taxes will be excessive because the counties and Legis- 
lature have the power in extraordinary cases to make them so. 
Until the new Constitution, there was no restriction whatever 
upon the power of the Legislature to tax; and yet the taxes 
were never burdensome. There was supposed to be a suffi- 
cient check in the accountability of the representative to his 
constituents. The restriction in our new constitution is deemed 
a wise one-induced, probably, by the new order sf things, 
and intended to protect the non-property holder from an 
oppressive poll tax, and the property holder from an unequal 
property tax, for the ordinary purposes of the government 

I admit that the Legislature cannot give or lend anything 
to Rail Roads which belong to others, without a vote of the 
people; but if any extraordinary occasion or necessity arises, 
the Legislature may do anything for the State which the occa- 
sion may require-may issue bonds a t  par without limit and 
without tax, and issue them below par with a special tax. 
For any abuse of this power the representative is responsible 
t o  the people. A11 that the Court can say is, thus is i t  written 
in  the Constitution. 

RODMAN, J. This petition is filed by the University Rail 
Road Company, claiming to be a corporation, to compel the 
Governor and Public Treasurer to issue to it certain bonds of 
the State as required by an act of Assembly ratified 30th 
January, 1869, amended by an act ratified 1st April, 1869. 
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U m s m  R. R Co., a. W. W. HOLDEN AND D. A. JENKINS. 

The Judge below granted a peremptory mandamus, and the  
Respondents appealed. 

The first question is, Who is the petitioner, and has it a, 

legd capacity to demand relief of the nature prayed for l 
Section I of the Act of 30th January, 1869,'enacts : ' T h a t  

there shall be a body corporate and politic, known as the 
University R,ail Road Company, with corp~ra te  powers and 
franchises to the same extent as are possessed by the North 
Carolina Rail Road C~rnpany.'~ 

Section 2 requires the Company to build a Railroad from 
some point on the North Carolina Railroad to Chapel Hill. 

Section 3. '' The affairs of said Unir;e*sity Railroad Com- 
pany shdl  be managed by a Board of five Directors, to be 
appointed by the Governor of the State, which board shall, 
out of their number, choose a President." &c. 

Section 4. "The Board of Directors shall appoint their 
officers and fix their compensation, and the salary of the Pres- 
ident, subject to the approval of the Governor. 

Section 5 provides for the issuing, by the Treasurer of the 
State, to the President of the Company, of bonds to the 
amount of $300,000, to be signed by the Governor and coun- 
tersigned by the Treasurer. 

Section 6 authorizes the Board to make certain contracts 
for building the road, and for the use of the rolling stock of 
the North Carolina Railroad Company. 

Section 6 levies a tax of one-hundredth of one per cent on 
all the property in the State, to pay the interest on the bonds, 
The amendment of 1st April only changes the number of 
Directors to seven. 

Without any minute criticism on this Act, i t  may be con- 
ceded to the petitioners, that its effect was to create an 
inchoate corporation, to consist of certain persons to be named 
by the Governor, to act as agents and for the exclusive benefit 
of the State in building the Rail Road, and that on the ap- 
pointment of these persons, the corporation became perfect. 
This concetxiion, however, is made subject to the consideration 
whether the persons thus to be appointed by the Governor 
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were not public " officers," and if so, whether such appoint- 
ment was invalid for want of confirmation by the Senate 
under Art. 111, Sec. 10 of the State Constitution. 

I concede also to the petitioners, for the sake of the argu- 
ment, that public agents of this sort (if rightfully appointed,) 
may maintain mandamus against the Governor, to compel him 
tr, perform a mere ministerial act necessary to enable them to 
perform their public duties. 

With these concessions there will remain but two questions 
preliminary to the consideration of the main questions in this 
case. 

The main questions are : 
1. As to the constitutionality of the act of Asscnbly in 

reference to Art. V, Sec. 5, of the Constitution. 
2. Whether the Act is unconstitutional in reference to Art. 

V, Sec. 1, of the Constitution. 
The preliminary questions are : 
1. The Constitutionality of the appointment sf the Directors 

by the Governor without confirmation by the Senate. 
2. Whether the act of which i t  is sought to enforce the per- 

formance, is a mere ministerial one, or one in which the GOT- 
srnor has ;z discretion; in which last case it is admitted man- 
dumus will not lie. 

As to the first preliminary question : 
The Constitution, Art. 111, Sec. 10, says, "The Governor 

shall nominate, and by the advice of a majority of the Sena- 
tors elect, appoint all oflcers whose offices are established by 
&his Constitution, or which shall be created by law, and whose 
appointments are not otherwise provided for, and no such 
officer shall be appointed or elected by the General Assembly." 
Were the Directors " officers " in the sense of this section of 
the Constitution? If they were, i t  is clear they were created 
by law subsequent to the Constitution; and then the only 
question remailling for consideration under this head would 
be, whether the words " whose appointments are not othes- 
wise provided for." mean, otherwise provided for by the Con- 
stitution, or, otherwise provided for by the law creating them. 
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UNIVE&BITP R. R. GO., v. W. W. HOLDEN AXD D. A. J-s. 

Were these Directors, "officers?" In 7 Baum's ABbdg. Title, 
O$ices and O&m, p. 280, it is said: " any man is a public 
officer who hath any duty concerning the public." In lI S. 
us. Hartwell, 6 Wall, 385 i t  is said, " An office is a public 
station or employment conferred by the appointment of gov- 
ernment. The term embraces the ideas of tenure, duration, 
emoluments and duties," and i t  was held, that the clerk of an 
assistant treasurer, was an officer within the meaning of a 
highly penal act. In  State ex. rel. Worthy vs. Comm. of Moore 
mmty, ante, 199, this Court recently had occasion to 
consider who were officers of the State, under Amendment 
XIV of the Constitution of the United States. 

I n  that case the Court, without professing an exhaustive 
enumeration, included under that definition such persons as 
standard keepers, stray valuers, entry takers, inspectors of 
flour, county surveyors, county trustees, &c. But that deci- 
sion proceeded greatly upon those persons being required by 
law (Rev. Code, ch. 66) to take an oath to support the Con- 
stitution of the Pnited States, a ground which would not be 
applicable here. There are, however, two sections in the 
State Constitution from which i t  may be gathered what kind 
of State agents that instrument intended to class as "officers." 
Art. XIV, Sec. 5 says : "In the absence of any contrary pro- 
vision, all o$icers in this State, whether heretofore elected, or 
appointed by the Governor, shall hold their positions only 
until other appointments are made by the Governor," &c. All 
other officers having been elsewhere provided for by the Con- 
stitution, there was nothing for this section to operate on, 
except the class of State agents to which these directors belong, 
viz : such as the directors of the several Asylums (Rev. Code, 
ah. 6) and the State directors in the various banks and rail 
road companies in which the State had stock ; and we know, 
that in fact, i t  was applied to these without any question of 
its propriety. Art. XIV, Sec. 7 says: "No person shall hold 
more than one lucrative office under the State at the same 
time; Provided, that Officers in the militia, Justices of the 
Peace, Commissioners of public charities, and Commissioners 
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a p i n t e d  for special purposes, shall not be considered officers, 
within the meaning of thia section," thereby implying that com- 
missioners for speeial purposes were " officers," within the 
meaning of the Constitution elsewhere, and that special words 
of exclusion were necessary in the particular case. 

Then what is the meaning of the words, "unless otherwise 
provided for," in section l o ?  I t  seems clear that they mean 
4'unless otherwise provided for in the Constitution." Fo r  
nearly every officer the Constitution expressly provides the 
manner of appointment, but its framers seem to have appra 
%ended that some might have been omitted, an& therefore, 
put  in this general clause to cover all others. To read the 
words as applying to the Act of Assembly creating the office, 
would make them useless, for, in the absence of all constitu- 
tional provision on the subject, such would be law ; for in such 
absence the General Assembly, in creating an office, surely 
might prescribe how i t  should be filled. Moreover this mean- 
ing would seem to be absolutely excluded by the words ; "and 
no such officer shall be appointed or elected by the General 
Assembly," where "appointed" must refer to an appointment 
by the Governor alone. 

Second preliminary question : I s  the act which is required 
to be done a merely ministerial one ? It is conceded that if 
the respondents, may exercise a discretion in respect to it, its 
performance cannot be compelled by mandamus. The act is 
merely ministerial in its nature; but i t  seems to me that the 
time for its performance is left discretionary. I t  will be 
"observed that the language of section 5 of the act of the 30th 
January, 1869, is not imperative. I t  says: " To secure the 
completion of said road, coupon bonds of the State are hereby 
authorized to be issued," &c. If we give to this word its 
proper weight, i t  can hardly be supposed that the Legislature 
intended to make i t  imperative on the Governor and Treasurer 
to issue in one mass bonds to the amount of $300,000 immedi- 
ately on the passage of the act, and without any regard to the 
price a t  which they could be sold. I t  could never have been 
intended that the State should be thus made the victim of the 
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brokers of Wall Street without help from any quarter. The 
language was, therefore, purposely, permissive only, and the 
intention was that the Governor should put these bonds OD 

the market, only as funds might be needed for the work on the 
Road, and only when in his opinion the price offered was a 
seasonable on?. That discretion he has exercised by refusing 
to deliver them a t  this time. 

I conclude from these considerations, 1st. That the Direc- 
tors of the Unive&ty Rail Road Company were such public 
officers as required confirmation by the Senate; that the 
appointments, having been made by the Governor alone, were 
invalid, and that consequently the inchoate corporation con- 
templated by the- Act has not yet been perfected, and that there 
being no person in esse entitled to receive the bonds spoken of 
in the Act, the Respondents could not lawfully issue them: 
2nd. That the act to be performed was purposely left discre- 
tionary as to the time of its performance, and hence cannot be 
commanded by this Court. 

As these views dispose of the present case, we might decline 
to go farther into the consideration of the main  question^ 
which have been argued. But aware, as we are, that theprin- 
cipal object of this suit was to obtain the opinion 01 this Court 
on the constitutionality of that part of the Act of 30th January, 
1869, which authorizes the issue of State bonds to build the 
University Rail Road, and on the constitutional limit of State 
taxation; and awa,re, also, of the profound interest with mhicb 
both of tbese questions are regarded by the people of the State, 
and of the important consequences which will result from our 
decision, the Court is not willing, when i t  has formed a decided 
opinion, to avoid its expression,'and permit the case to go 
off on matters in which i t  may be possibly amended hereafter. 

The first of the two main questions mentioned above, arises! 
under Art. V, Sec. 5, of the Constitution. I t  is conceded that 
the power of the General Assembly to borrow money to build 
a Rail Road, is not prohibited by the first clause of that sec- 
tion, provided a tax be levied in the same bill, and, provided, 
the constitutional limitation, if there be one applicable, is not 
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exceeded. But the second clause forbids the General Assembly 
Atto give or lend the credit of the State in aid of any person, 
association or corporation, except to aid the completion of such 
Rail Roads as may be unfinished a t  the time of the adoption 
of  this Constitution," unless i t  be submitted to a vote of the 
people. It will probably be conceded that the clause intended 
in  general to prohibit the credit of the State from being given 
"in aid" of any new Rail Road. But it is contended that 
here the State does not act "in aid of" anf one. I t  proposes 
to build the road through its own agents, entirely with i t s .  
own means, and for its own exclusive benefit. I admit that 
the act here contemplated to be done, is not literally prohib- 
ited, but, in my opinion, i t  is prohibited by a natural and re& 
sonable, and, therefore, necessary construction of the terms 
used. That cannot be done indirectly, which cannot be done 
directly. A prohibition to go one mile in a certain direction, 
i s  a prohibition to go two; a prohibition to spend one dollar 
for a certain purpose, is also a prohibition to spend more than 
one dollar; and a prohibition to render any aid to another in 
doing a certain act, must by all reasonable rules be construed 
as a prohibition against doing the act a t  all. I n  Dwarria on 
Statutes, 737, citing Bacon's Maxims, i t  is said: If the Statuter 
1 Ed. 6, had been, that he that should steal one horse, should 
be ousted of his clergy, then there had been no question a t  all 
if a man had stolen more horses than one, but that he had been 
within the statute, for omne majw uscontinet in se minw. To 
hold that when the General Assembly is solemnly prohibited 
from using the credit of the State in giving the sliglitest aid to  
any one else in the building of a Rail Road, i t  may, neverthe- 
less, use that credit to build the wholc road; that when i t  is 
forbidden to impose any part of the burden on the people, i t  
may impose the whole, would seem to be the exercise of an 
uncommendable astuteness to explain away to nothing, solemn 
language intended to be the bulwark of the people's rights. 

The rules for the construction of statutes (and the Consti. 
tution is a statute of the highest class) are clear and settled. 
If an adherence to the letter will lead to an absurdity, or will 
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defeat the plain intention, the literal construction must be 
departed from. To cite the well known instance: A statute 
enacted that any person who drew blood in a public street 
should be punished capitally; a person walking in the street 
was taken with a fit, and fell; a surgeon near by bled him on 
the spot, and restored him to health; did the surgeon violate 
the spirit of tne statute ? To illustrate still farther the danger 
of a too literal construction: Suppose the word "person" had 
been left out of the second clause of Section 5, could the Legis- 
lature, in that case, have given the credit of the State to a 
single person in aid of a Rail Road ? Or, suppose the word 
"person" had been retained, and the word "association" had  
been omitted, could i t  have given i t  to  a partnership of several 
persons ? I t  will scarcely be contended that the omission of 
either of these words would make any difference in the spirit 
and meaning of the section, yet by a strictly literal construc- 
tion, the difference would be very great. It is to be observed, 
too, that this is not a penal statute, and, therefore, to be 
strictly construed, but one reserving rights to the people; and 
Sec. 27 of the Declaration of Rights, prefixed to the Constitu- 
tion, says: "All powers not herein delegated remain with the 
people;" i t  must, therefore, receive a liberal construction to 
advance the remedy and suppress the mischief. In the con- 
struction af a new statute we must look a t  the old law, the 
mischief, and the remedy intended to be applied. 

The old law here was that the Legislature could contract 
an unlimited State debt, and by the abuse of this power for 
works of internal improvement, threatened the bankruptcy 
and dishonor of the State, and the ruin of the people; the 
remedy intended was, to restrict the power of the Legislature 
to incur debts, and as the building of rail roads had been the 
most fertile source of the abuse, to restrict i t  especially in 
reference to that, by requiring the previous sanction of the 
people. 

The same reasons which made i t  proper for us to consider 
the constitutionality of the Act of 30th January, 1869, in 
reference to the section of the Constitution just discussed, 
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induce us to consider it also as affected by Section 1 of the 
same Article. Section 1 says: " The General Assembly shall 
levy a capitation tax on every male inhabitant of the St&e " 
between certain ages, "which shall be equal on each to the 
tax on property valued a t  $300 in cash," " and the State and 
County capitation tax combined, shall never exceed two dol- 
lars on the head." I t  is too plain to admit of an argument, 
that the intent of this sectiou was to establish an invariable 
proportion between the poll tax and the property tax, and 
that as the former is limited to two dollars on the poll, so is 
the latter to two dollars on the three hundred dollars valua- 
tion of property. The motives for such a limitation may be 
inferred from the provisions of the Constitution itself, without 
looking a t  the debates in the Convention, to which we were 
referred. The Constitution admitted to the suffrage a class 
of persons who had never been entitled to it before, equal in 
numbers to about one half of the former voting population, 
and this class was a t  that time almost universally destitute of 
property. It was foreseen as at  least possible in the somewhat 
unnatural condition of things then existing, that whichever of 
these two powers should obtain a majority in the Legislature, 
might attempt to put on the other an undue portion of the 
public burdens through taxation; to prevent the confiscation 
of property by numbers, a proportion was established; to pre- 
vent the oppression of numbers by property, the poll tax was 
limited. This proportion and 'this limit apply equally to all 
State taxes whatever, but not with equal force. 'As to some, 
it is absolutely imperative, and a tax laid contrary to its pro- 
visions would be void. As to others, from the nature of the 
objects of the tax, and from the provisions of the Constitution, 
it seems to me to bemerely directory; that is to say, addressed 
to thediscretion of theLegislature,and to beregarded,if possible, 
consistently with the attainment of the great objects of the 
Constitution, but if these cannot be attained within the limits 
and proportions prescribed, then to be disregarded. And of 
this possibility the Legislature must necessarily be the exch- 
sive judge. The important question is, what are the excep- 
tions from the gkneral rule: 
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1. I t  seems to me that the interest and principal of the 
public debt which existed at the adoption of the Constitution, 
and which was not repudiated as having been incurred in aup- 
port of the rebellion, is clearly an exception. The Constitu- 
tion, in respect to the debt of the State, shows a manifest 
intention that what was then owing should be secured and 
finally paid, and that i t  should not be increased for any but the 
most necessary purposes, (or such as were supposed to be so,) 
and then only under such guards and restrictions as would, i t  
was believed, suffice to insure economy and moderation. Sec- 
tion 6 of the Declaration of Rights renews the pledgeof the faith 
of the State to the payment of the existing debt; and Sec. 4, 
of Art. V, provides for the prompt payment of the interest, 
and the eventual payment of the principal, by a tax on the 
property of the State. When we consider the uncertainty 
which must necessarily have existed as to whether taxation 
within the limits prescribed by Sec. 1 would suffice for these 
cherished purposes, and that the tax to effect them is to be 
laid on property alone, thereby entirely disregarding the pro- 
portion established by Section 1 between property and polls, 
we are forced to the conclusion that Sec. 4 was intended to 
be in all respects independent of Sec. 1, if i t  should be found 
ilecessary to render it so, in order to give i t  due effect. If 
due effect can be given to i t  consistently with the general 
mode of taxation by ad valorem prescribed in Sec. 8, and with 
the limit, prescribed in Sec. 3, and in Sec. 1, then 
those general provisions were to be observed; but if 
that could not be done, then, on the principle that a special 
povision overrides, in the particular case provided for, all 
merely general rules, the general rule must be disregarded. I 
cannot concur, therefore, with Mr. Haywood in his view of the 
meaning of the word "specific" in Sec. 4. He considers i t  as 
contradistinguished from ad vabrem. That may be its tech. 
nical and usual meaning in Acts of Congress relating to 
duties on imported goods, but in this place i t  means merely a 
tax devoted to the specified purpose. The accomplishment of 
&he purpose proposed in Sec. 4 does not require any deviation 
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from the general rule of uniform ad valorem taxation, and, 
therefore, none can be admitted. 

2. Sec. 5 permits the Legislature to contract new debts in 
behalf of the State: 1st. To supply d casual deficit, or to 
suppress insurrection or invasion, whether the bonds of the 
State are a t  par or not, without levying a special tax to pay 
&he interest. 2nd. For the ordinary and legitimate purposes 
sf  State government; if the bonds are at  par, without levying 
such a tax. 3rd. To aid in the completion of such Rail 
Roads as were begun and unfinished a t  the adoption of the 
Constitution. For all other purposes they are forbidden to  
contract any new debt without submitting the question to a 
vote of the people. These objects of permitted taxation are 
distinguished from each other by the character of the condi- 
tions imposed on them respectively, and by the greater facility 
with which debts may be incurred for one of the purposes 
than for another. To suppress invasion, &c., the Legislature 
may contract a debt without levying a tax to meet the inter- 
est: for other legitimate but not equally pressing uses of the 
State (including the aid to unfinished Rail Roads) i t  cannot. 
But all these objects are embraced in the same section, and as 
respects their liability to come within the operation of the 
limitation in Sec. 1, they d l  stand on the same footing. NO 
distinction in this respect is made; if the State cannot exceed 
%he limitation for one of the objects, i t  cannot for another. 
We can scarcely suppose that the Constitution intended to  
cripple the power of the Legislature in borrowing money t o  
suppress invasion. The limit of taxation might have been 
already reached; and in that case i t  would be impossible for 
the State to borrow, as i t  could not tax to pay either the 
interest or the principal, and there is no provision in such a 
case for leaving, the question to the people. This considera- 
*,ition of itself will suffice to prove that as to the taxation p e -  
mitted by this Section, the limitation in Sec, l, is not appli- 
aable. It must be noted however that in this Section, (5) 
there is no such command, as there is in Sec. 4, that the tax 
raised for the objects embraced shall be levied on property 

28 
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alone. On the contrary, the Legislature is left a t  liberty to 
levy the tax as i t  may think best, either on property, or po 11s 
o r  on purchases, &c., or on all combined, subject only to the 
qualification, which there is no power to dispense with, that the 
tax  on property shall be uniform and ad valorem. I am there- 
fore of the opinion that the limitation of taxation prescribed 
by Sec. 1, is not imperative as  respects taxes laid for the pur- 
poses contemplated in Sec. 5: that i t  must of necessity be 
construed as only directory or  monitory to the Legislature, 
and that its observance cannot be esforced by the Courts. 

The view which I take of the constitutional powers of the 
Legislature may possibly be unsatisfactory to two classes of 
persons; to those who are interested in the construction of 
new rail roads, and those who imagined that the Constitutibn 
had imposed an absolute limit to taxation for all purposes. 
By both it should be remembered that i t  is not the duty, or  
within the power of the Judges of this Court to make the law, 
but simply to declare i t  as they may conscientiously find i t  to 
have been made by the legislative representatives of the people. 
T o  the first class i t  may be further suggested, that if the roads 
in question are so necessary to the welfare of the State as to 
make their construction a t  this time, and under the present 
ciroumstances, wise and judicious, it is not probable that the 
people will refuse that sanction which they have retained the 
right to give or refuse, and which, if given, avoids all further 
question. To the second class i t  may be guggested, that the 
attempt to limit the legislative power of taxation in the manner 
of this Constitution is altogether novel, and if a short expa 
rience has shown i t  to be wise, i t  is entitled to the credit of 
being original; that no constitutional restrictions, however 
skilfully drawn, can ever form an effectual barrier to the effects 
of legislative folly or venality; that if legislators necessarily 
are entrusted with great powers over the estates of their con- 
stituents, the possession of such power should lead to an 
increased care in selecting them; and finally that by the con- 
struction which I have endeavored to maintain, the two chief 
objects of the Constitution in reference to this subject will 
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have been attained,-the security of the existing State debt, and 
(except under the most extraordinary ci~cumstances) an abso- 
lute and certain limit to its future increase. 

I have purposely refrained from discussing any of the ques- 
tions which in the arguments of counsel were suggested as 
possible, arising out of the possible priority of passage of tax 
bills for purposes not of primary importance, over those which 
were, and also of questions which might arise in case the Leg- 
islature should wantonly absorb the full limit of taxation for 
State purposes, leaving no margin to the counties for their 
necessary objects. These do not naturally arise out of this 
case. With the wise and patriotic legislation which we may 
hope for, and with that due obedience to the monitory, as well 
as to the imperative parts of the Constitution, whieh the people 
have a right to expect, i t  is scarcely possible that such queB 
tions can ever arise. I t  would be unwise and not in conform- 
ity with the practice of this Court, to undertake to decide them 
in advance. 

In  my opinion the judgment of the learned Judge below 
should be reversed and the complaint dismissed. 

DICK, J. The important questions which are involved in 
this case were ably discussed by counsel, a t  the bar, and they 
have been maturely considered by the Court. I concur with 
the other Justices in believing that the act incorporating the 
University ~ a i i  Road Company, is unconstitutional, and the 
reasons for such opinion are fully stated by Chief Justice 
Pearson and Justice Rodman. The difference of opinion upon 
the Legislative power of taxation has caused some delay in 
the decision of this case. I think i t  proper to state the con- 
clusions a t  which I have arrived, without attempting any 
elaborate argument on the subject. 

The power of taxation is one of the chief attributes of wv- 
ereignty, and no constitutional government can exist without 
it. Tn republican governments the usual safe-guard against 
the abuse of this power, is the responsibility of the legislature 
to its constituents. Until the formation of our present gov- 
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ernment no other safe-guard against unjust and oppressive 
taxation was placed in the Constitution of this State. 

When the Convention of 1868 met to re-model our State 
government, i t  saw proper to impose some constitutional re- 
strictions upon the Legislature in relation to the exercise of 
this power. 

We must suppose that the framers of our government did 
not intend by these restrictions to limit the Legislature in 
such a manner as to prevent i t  from sustaining the honor and 
credit of the State, providing for the exigencies of the gov- 
ernment, and advancing the best interests of the people. We 
ought to consider the circumstances by which the Convention 
was surrounded, and construe these restrictions with due libe. 
rality. I t  seems to me that the Convention in framing that 
part of the Constitution which relates to taxation had several 
objects in view. 

The first object was to secure the honor and credit of the 
State. There was a large State debt which had been incurred 
in developing the resources of the State; and not only com- 
mon honesty, but good policy required that it should be 
secured, and the accruing interest promptly paid, For the 
purpose of gaining public confidence, the solemn assurance 
was placed in the Declaration of nights (Art. 1, Sec. 6,) that 
the State debt " shall be regarded as inviolable and never be 
questioned;" and then to meet this obligation the imperative 
duty was imposed upon the General Assembly to make prori 
sion for its payment "by appropriate legislation and adequate 
taxation." (Art. 5, Sec, 4.) Upon a question in which the 
honor and credit of tbe State are involved, we cannot believe 
that any restrictions are placed upon the Legislature which 
would in any manner prevent i t  from promptly performing an 
imperative duty. 

The object of the Convention in Art. 5, Sec. 1, was to pro- 
vide a system of general taxation for the ordinary expenses 
of the government, which is to operate with a just equality 
upon the citizens and property of the country. The capita- 
tion tax is limited to two dollars on the head, and for the pur- 
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poses of general taxation, the tax on three hundred dollars 
worth of property cannot exceed that amount. Sections 1. 
2, and 3, establish a general revenue system for the State; and 
sections 4, and 5, provide special taxes for the State indebted- 
ness, unexpected exigencies, and for the completion of unfin- 
ished railroads. 

The object of section 5, was to place a restriction upon the 
increase of public debt until the bonds of the State shall be 
a t  par. This restriction cannot, under any circumstances, 
extend to a debt incurred for a casual deficit, or for suppress- 
ing insurrection or invasion; and when the bonds of the State 
are a t  par, the restriction ceases as to all new debts in behay 
of the State. 

The restrictions in this section require the Legislature to 
provide for the payment of the interest of any new debt in- 
curred by a special tax. As to this tax the Legislature 
becomes directly accountable to its constituents, and this is, in 
general, a sufficient security against improper legislation in L 
republican government where elections are free and frequent. 
This sectiondoas not regnlate taxation, but provides themanner 
in which new debts are to be incurred for the general welfare 
of the people. The Convention evidently contemplated the 
necessity of incurring new debts, outside of the ordinary ex- 
penses of the government; and if the State credit had heen a t  
par no restriction would have been placed on the Legislature 
in this respect. The debts to be incurred are to be "in behalf 
of the State," and for the benefit of all citizens, and not for 
any special locality or section. 

When the State can get par value for its bonds, and expends 
the money for the equal benefit of all its citizens, then there 
can be no impolicy or danger in using i t  credit for such pur- 
poses. The debt is incurred by all for the benefit of alI. The 
special tax mentioned in this section must be adequate for the 
purposes intended, and cannot be regulated and restricted by 
Section 1. 

In my opinion, no new rail road can be built with State aid 
unless the subject is submitted to a vote of the people, kc. 
(Art. V, Sec. 5.) 



434 IN THE SUPREME COURT. 

If i t  was intended that the special taxes mentioned in Sec- 
tions 4 and 5 were to be restricted by the equation established 
in Sec. 1, then we must believe that the Convention either 
greatly over estimated the sources of taxation, or was not 
honest in its solemn pledge, "to maintain the honor and good 
faith of the State untarnished," and was so unwise as not to 
provide for emergencies which might arise in the administra- 
tion of the government. I am not disposed by a narrow con- 
struction of Article V of the Constitution, to cast such impu- 
tations upon the framers of our government. I cannot believe 
that the Convention intended to make the very existence of 
the government dependent upon a certain equation of taxation. 

The power of the Commissioners of a County to levy taxes, 
is limited and regulated by Art. IT, Sec. 7, and Art. VII, Sec. 
3, as follows: 

1st. County taxes shall be levied in the same manner as 
State taxes. 

2d. Such taxes shall never exceed the double of the State 
taxes, except for a special purpose. 

3d. Taxes for a special purpose must have the special appro- 
~ a l  of the General Assembly, 

4th. If this special purpose is for necessary expenses, and is 
approved of by the General Assembly, then the extent of the 
necessity is the only limit of the tax. 

5th. No debt, &c., can be incurred by a County, except for 
necessary expenses, unless by a vote of the people. 

6th. Necessary expenses are such as are incurred by the 
Commissioners in the general supervision and control of County 
affairs, as specified in Art. VII, Sec. 2. 

The wisdom of the policy of placing restrictions upon the 
representatives of the people as to the subject of taxation, has 
keen greatly doubted by the wisest statesmen. I t  is not my 
purpose to question the policy, but to construe the instrument 
which contains it. The consideration of the great interests 
of the State, as connected with a liberal and enlightened sys- 
tem of internal improvements, belongs not to the judicial forum. 
Judges must construe the law as i t  is written. 
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I concur in the opinion that the proceedings in this case 
must be dismissed. 

SETTLE J. I do not propose to discuss all o f  the questions 
involved, but merely to state my conclusions upon some of the 
most important points. I concurred in the dissenting opinion 
of Justice READE, filed at the last term of this Court, in Gd- 
loway v. JenKns, ante 147, which case covers some of the 
questions involved in this. Regarding them, however, as 
res adjudimtce, I have not sought to disturb that opinion, but 
have acquiesced in its conclusions. 

In this case, I am of the opinion that the first objection 
presented by the Chief Justice is fatal, and that the motion 
for a mandamus must be dismissed. 

This brings us to the consideration of a still more important 
question, to wit; The power of taxation under the Constitution. 
It was contended upon the,argument that Art. 5, Sec. 1, of the 
Constit~tion~establishes an equation between the tax on the poll 
and property, which cannot be disturbed for any purpose. The 
reply is, that it is not to be presumed that the sovereign in- 
tended to part with this vital power, and we cannot construe 
vague and uncertain language so as to produce that result. 

It is apparent that this construction would effectually 
destroy the most cherished objects of the Constitution. It 
would virtually repudiute the old debt, notwithstanding the 
Declaration of Rights solemnly pledges the honor and good 
faith of the State for its payment, and proclaims to the world 
"that i t  shall be regarded as inviolable and never be ques- 
tioned; " and notwithstanding the further fact that the Gen- 
eral Assembly is required by the 4th section of the same Art. 
of the Constitution, to provide for the prompt and regular 
payment of the "interest on the public debt," and after 1880, 
to "lay a specified annual tax," to be devoted to the payment 
of the public debt. This is a solemn injunction, but not more 
so than many otheEs in the Constitution. The demands of the 
present and future are equally as binding upon us as those of 
the past. I acknowledge them all to their full extent. 
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The Constitution, Art. 9, Sec. 2, requires the General As- 
sembly to b L  provide by taxation and otherwise, for a general 
and universal system of public schools, wherein tuition shall 
be free of charge to all the children of the State, between the 
ages of six and twenty-one." 

This provision of the Constitution, involving as i t  does the 
honor and prosperity of the State, must become a dead letter, 
ignorance and vice must take the places of intelligence and 
virtue, and this promise made to the ear but intended to be 
broken in the heart, must stand as a perpetual reproach. The 
Constitution, it- is true, in Art. 11, Sec. 3, imposes upon the 
General Assembly the duty of providing for the " erec.tion 
and conduct of a State's Prison or Penitentiary." And in 
Sec. 10, of the same Art., i t  is declared that the General 
Assembly " shall provide that all the deaf mutes, the blind 
and insane of the State shdl  be cared for a t  the charge of  
the State. But the erection of the Penitentiary, now in pro- 
gress, must cease; and our Asylums must drive out their 
afflicted inmates and close their doors upon them. Bread is 
asked, but a stone is given. 

These beneficent provisions of the Constitution are aU to. 
go down, in order to preserve " the equation of taxation," as  
it is called. But the mischief docs not stop e v b  here. I t  is 
admitted that the government itself cannot exist twelve 
months under this constrliction of the Constitution. Are we 
to say that the framers of that instrument intended such 
results, and incorporated into i t  one provision overriding all 
others, and before which everything else must bow, even the 
government itself? By no means. The established rules of 
construction require us to look to the whole instrument; by 
doing so, in this instance, all the parts may be reconciled, and 
each perform its proper functions. 

I conclude that the " equation of taxation" applies only to. 
the ordinary expenses of the State government. I t  does not 
apply to the public debt. 

Having discarded the " equation of taxation," except for 
limited purposes, I mst go where the principle carries me. 
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I am unable to see how a line can be drawn leaving the old 
debt and the debt in behalf of unjnished roads on one side, 
and everything else on the other. This establishment of the 
line appears to me to be arbitrary. I understand the term 
public debt, to include, not only the old debt, as i t  is called 
and known, and the debt contracted, or to be contracted, in 
behalf of unfinished roads, but also the debt incurred or to 
be incurred by the Legislature, in the exercise of its "power 
(1) to contract new debts, provided par value is obtained for 
them, without levying any tax; and (2) to contract new debts 
even if its bonds are below par, provided i t  lay a tax in the 
same bill to pay the interest." 

I believe there is no diversity of opinion as to the power 
of the Commissioners to levy taxes for county purposes. 

I will not repeat the position, as i t  is asserted in the Opin- 
ions of the Chief Justice and Justices READE and DICK. 

S A R m  HILL a. TOBIAS KESSLER 

The pro+ions of the State Constitution giving a Homestead and other 
Exemptions, apply to pre-existing contracts, m well as to such as 
were entered into afterwards; and do not $hereby violate the provi- 
aions of the Constitution of the United States in regard to the obli- 
gation of contracts. 

PEARSON, C. J. a s s d i n g .  

(Dearc v. King, 13 Ire. 20; and Jacobs v. Smnllwood, ante 112; cited and 
approved.) 

RULE upon plaintiff, heard by Qoud, J., at  Spring Term 
1869 of the Superior Court of Rowan. 

The plaintiff had sued the defendant to Fall Term 1867 of 
that Court, and for the prosecution of his suit had given bond 
on the 3d day of August 1866, with one Wodge,as surety. At 
Spring Term 1869 this rule was obtained, to show cause why 
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sther and better security should not be given, upon an affida- 
vit that Hodge, since the preceding Term had had his home- 
stead and personal property exemption laid off in pursuance 
of Art. 10, of the State Constitution, "and now has no property 
either personal or real, which is not embraced in the exemp- 
tion as aforesaid." 

His Honor being of the opinion that the exemption in the 
Constitution did not apply to a contract created before the 
adoption of that Constitution, discharged the Rule; and the 
defendant appealed. 

Bhkmer  & McCorkle, for the appellant. 
Boyden & Bailey, contra. 

READE, J. The question involved in this case is,' whether 
the provision in our State Constitution exempting certain 
property from execution sale, impairs the obligation of pre- 
existing contracts. 

The provision in the Constitution is as follows: 
Art. X, Sec. 1. The personal property of any resident of 

this State to the value of five hundred dollars, to be selected 
by such resident, shall be and is hereby exempted from sale 
under execution or other final process of any Court, issued for 
the collection of any debt. 

SEC. 2. Every Homestead and the dwelling and buildings 
used therewith, not exceeding in value one thousand dollars, 
to be selected by the owner thereof &c., shall be also ex- 
empted." 

There has been suitable legislation to carry out said pro- 
vision. 

We concede that if this exemption impairs the obligation of 
contracts, either expressly or by implication, i t  is agaiust the 
Constitution of the United States, and therefore void. 

The obligation of a contract is the duty of its performance 
according to the terms thereof. Any act which alters its terms, 
or enables either party, without the consent of the other, to 
alter or evade, its terms, impairs its obligation, and is there- 
fore void. A promises to pay to B $100 on a given day. An 
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act requiring him to pay a day earlier, or allowing him to pay 
a day later, would alter the terms as to time, and impair the 
contract. So an act requiring him to pay $101, or allowing 
him to discharge the debt with $99, would alter the t e r m  as 
to the amount, &c. 

We concede, also, that a contract must be understood to be 
made with reference to existing laws for its enforcement. 
And if, a t  the time of the contract, there are laws in exis- 
tence for its enforcement, i t  is the same as if the State were 
to say to the parties, there are now and so there shall con- 
tinue to be, laws to enable each party to enforce the contract. 
And after such assurance, if the State abolish, or injuriously 
change the remedy, i t  would be violative of the Constitution 
of the United States, and therefore void. 

The contract in this case was made before the constitutional 
exemption, and, therefore, when the debtor agreed to pay the 
creditor a certain sum, we are to enquire what was the remedy 
for the enforcement of that contract ? 

It was to sue him, get judgment, issue a j .  fa., levy upon and 
sell such property as he might have subject to execution. 
Observe, not levy upon and sell any particular property, or 
all he might have; but only such as might be su7,Yject to execu- 
tion. What is his remedy now under the Exemption Law? 
I t  is to sue him, get judgment, issue execution, levy upon and 
sell such property as he has subject to executiou. What ie 
the difference in the remedy then and now 7 There is not 
only no injurious alteration, but there is no alteration a t  all, 
so far  as the proceedings are concerned. 

It was formerly the case that, when a creditor got his judg- 
ment he had two remedies; one, the levy upon and sale of 
property, and the other, the imprisonment of the debtor. The 
Legislature abolished thc remedy by imprisonment, which 
often brought the money when nothing else would, leaving 
only the remedy against the property. And  the^ i t  was con- 
tended that the abolishment of the remedy of imprisonment, 
impaired the contract. But the Courts, in repeated cases, 
decided otherwise. The true import of the law being, not 
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that the parties should have any particular or specific remedy, 
but a substantial and convenient one. In what way does the 
Constitutional exemption alter or impair the contract which 
these parties made? How is the remedy changed? What 
was the law a t  the time of the contract, and which became a 
part of i t?  Was i t  that all or any portion of the property 
which the debtor had a t  the time of the contract, should be 
liable to execution sale? Was that the creditor's security 
for his debt? Certainly not. The contract was personal 
and was a lien upon nothing. Else, how would it be if the 
debtor had no property ? Or if he had any, how would i t  be, 
if he should sell i t ?  Or, how would i t  be with property 
acquired after the contract? Or how, if a subsequent and 
more vigilant creditor should get ahead, and take the whole 
in execution? Or, in case of the debtor's death, how would 
the widow get dower, or a year's provision? Or, how would 
funeral expenses have the preference over all other debts? 
These considerations make it plain, that no such element 
enters into the contract, as, that any particular property which 
the debtor has a t  the time of the contract, or which he may 
nubsequently acquire shall be liable to execution, sale, &c., o r  
that any particular remedy is guaranteed. The guaranty is 
that the contract shall never be altered by law, and that there 
shall be a remedy to enforce it: and the contract is made, not 
only with reference to the remedy existing, but also to such 
reasonable changes, as the interests of society require, and the 
State may think proper to make. 

Against this view, i t  is contended, that there are express 
decisions to the contrary. If there be such by the Courts of 
our sister States, they are entitled to respectful, and if by the 
Supreme Court of the United States, or by our own Court, 
they are entitled to the highest consideration. 

The cases most pressed upon our attention in favor of the 
creditor are Bronson v. Eimie, 1 How. 311, and McCracken 
v. Huywood, 2 How, 608, both decided by the Supreme 
Court of the United States. Bronson v. Kinxie, was a case 
where it was provided in a mortgage deed, that if the money 
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secured was not paid at  a given time, the mortgagee might 
enter and sell; and the Legislature of Illinois passed an act to 
the effect that the mortgagee should no1 enter and sell, as the 
contract said he might, but that he might enter and sell, upon 
certain conditions, not specified in the contract. This was 
clearly an alteration of the contract, and impaired its obliga- 
tion. I t  changed the wntruct of the parties. But, how is the 
contract changed in our case? Not at  all. I t  stands word 
for word, as the parties made it. And SO too, the remedy, as 
we have seen, stands word for word. 

The other case, McCraclcen v. Huywood, arose under an act 
of the Legislature, which allowed the contract to stand, and 
the remedy to stand, except that i t  provided, that when the 
property levied on should be offered for sale, it should not be 
sold unless i t  brought two thirds of its appraised value. The 
property was offered for sale and would not bring the price. 
What, then, was the Court to do ? The act applied to all the 
property the debtor had, and to all h3 might ever acquire. 
So that, whether he had much or little property, i t  could not 
be sold, and by no possible means could the creditor make his 
money. Clearly here was a deprivation of all remedy. But, 
how is i t  in our case? The exemption does not cover all, but 
only so much of the debtor'$ property, and does not exempt 
his future acquisitions. I t  does not clog the execution sale 
with unusual terms, which was the ground upon which Mc- 
Cracken v. Eayzuood was decided, but leaves i t  unembar- 
rassed. And if it; should happen, as in our case, that all the 
debtor's property falls under the execution, i t  was not within 
the purview of the Constitution that it should, but is only the 
" accident," of the debtor's property, and does not affect the 
law. In  the case of McCrcxclcefi v. Haywood, the Court 
ordered the property to be sold for what i t  would bring, as 
the only remedy left to the creditor. 

Our attention was called also to an elaborate opin- 
ion of Judge Carpenter, of the Circuit Court of South 
Carolina, P u r d  v. Whaky, reported in the newspa- 
pers, declaring the exemption laws of South Carolina, 
which are substantially the same as ours, unconstitutional 
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and void. The authorities relied on by the learned Judge 
were, among others of less importance, the aforesaid cases of 
Bronson v. Kinlzxie and McCracken v. Haywood; and we have 
seen they do not eustain him. 

Another case cited by him, and directly in point for him, is 
Dank v. Quackenbush, 3 Denio 594, decided first by the Su- 
preme Court, and then by the Court of Appeals of New York. 
But the attention of the learned Judge was not called to the 
fact that, in that case, the Judges in the Court of Appeals were 
equally divided, and, therefore, the decision in the Court below 
stood; nor to the more important fact that, in a subsequent 
case, in 1854, in the same Court, Morse v. Gould, 1 Kernan 
281, the case of Dank v QuacTcenbush was reviewed and over- 
ruled. Again, the case before Judge Carpenter did not involve 
the point whether the Exemption Laws impaired the obliga. 
tion of contracts, and, therefore, his opinion upon that ques- 
tion is only a dictum. He states'the principles involv'ed in the 
case as follows: "The judgment was b i  law a vested right, s 
lien, a contract. Had the State the Constitutional power to 
divest the plaintiff of his right, and vest them in the defendant ? 
Upon the principles involved in the case, there is no difference 
between rights by mortgage, and by judgment; the former are 
specfic the latter general; but both are vested, legal rights," &c. 
I t  will be seen, therefore, that the question involved,was not that 
of impairing the obligation of contracts under the Constitu- 
tion of the United States, but of destroying liens and invading 
vested rights, under the Constitution of South Carolina. 
There is nothing, therefore, in that decision against our position, 
but the dictum of the learned Judge; for it is not pretended 
that in our case there was any lien or vested right. We are 
not, therefore, interested to inquire further into the learned 
Judge's decision, that "liens" and "vested rights" cannot be 
abolished by the State Convention in framing their organiclaw. 

Our attention was called also to a decision of Judge Om, 
of the Circuit'Court of South Carolina, reported in the news- 
papers, sustaining the South Carolina Exemption Laws. 

We are not aware of a single decision, except as before 
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stated, either in the Courts of our sister States, or of the United 
States, in which general excmption laws have been held to be 
an infringement of the Constitution of the United States. 
There being no decision against them, let us see if there a re  
any in their favor. 

The Legislature of New Pork,  in 1842, passed an act, 
exempting from execution, in addition to former exemptions, 
"necessary household furniture, working tools and team, not 
exceeding $150 in value." The creditor obtained a judgment 
upon a debt existing before the act, and levied on the debtor's 
team, a pair of horses, and the question was, whether the 
exemption was good against pre-existing debts. The opinion 
of the Court was elaborate and able, and that the exemption was 
good-Horse v. Could, supra. The opinion is the moreimpor- 
tant, as i t  reviewed and overruled a former case in the same 
Court, Dank v. Quackenbush, cited by Judge Carpenter. 

I t  also reviewed the cases of Bronson v. Kinzie, and Mc- 
Cmcken v. Haywood, and indeed all the cases bearing on the 
subject, and distinguished them from that, as we have from 
this. In  a late case in 9 Wisconsin, 559, Baurnbach v. Bade, 
the case of Morse v. Gould, supra, is reviewed and approved. 
And in Bronson v. Einzie, Taney, C. J., says : "A State Leg- 
islature may, if i t  think proper, direct that the necessary imple- 
ments of agriculture, or the tools of a mechanic, or articles of 
necessity in household furniture, shall, like wearing apparel, 
not be liable to execution on judgments; and regulations of 
this kind have always been considered in every civilized com- 
munity as properly belonging to the remedy, to be exercised 
or  not, by every sovereignty, according to its views of policy 
o r  humanity. I t  'must reside in every State to enable i t  to  
secure its citizens from unjust and harassing litigation, and to  
protect them in those pursuits, which are qecessary to the 
existence and well being of every community." 

And in a subsequent case, Planter's Bank v. Sharp, 6 How. 
301, Mr. Justice Woodbury, in delivering the opinion of 
the Supreme Court of the United States, enumerated exemp- 
tion laws, among the examples of legislation, which might be 
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constitutionally applied to existing contracts. And in Bigebw 
v. Pritchard, 21 Pickering, the Supreme Court of Massachu- 
setts decided that the Legislature might lawfully diminish 
-the creditor's remedy to enforce judgment, by exempting a part 
of the property of the debtor from attachment on mesne pro- 
cess, or levy of execution; for example, articles of furniture, 
bed and bedding, &c., necessary for a debtor and his family. 
And in Morse v. Godd, supra,, i t  is said that general exemp- 
tion laws are valid, "though a case ~ i g h t  happen, possibly, 
where the exempt property would constitute all that the 
debtor possessed." And in a late case, Stephenson v. O s b o ~ ~ ,  
41 Miss. 119, reported in the April number of the American 
Law Review, p. 476, the Supreme Court of Mississippi decided 
that the Mississippi exemption law "was constitutional as to 
contracts existing a t  the time of its passage." We have a 
decision of our own Court, directly in point. In Dean v. Xing, 
1 3  Ire. 20, the Court decides, Ruffin, C. J. delivering the 
opinion, that the exemption of "a mare and five hogs," under 
the act of 1848, was good against a debt contracted in '1 846. 

The case of Dean v, King was this : The exemption laws 
of 1844 applied to debts contracted after 1st July, 1845, and 
it was insisted that the debt in that case was contracted before 
1st July, 1845, although the bond for the contract was not 
exeouted until 1846. The Court said the exemption was not 
made under the law of 1844, because "a mare " was not em- 
braced in that law, but was made under the Act of 1848, and 
that it was valid. I t  is true that it does not appear that if 
was oB&ted, that the Exemption Act of 1848 could not applj 
~~etxaspeotively, but i t  dould not have escaped the attention 01 

the Court, nor of the two eminent counsel who argued the case 
that an exemption. law of 1848, applied to a debt of 1846, did 
dperate restrospctively as to the debt affected by it. 

W e  have, too, our legislative construction, and the practice 
of our Gourtsl under it, for the last twenty pars .  The Re- 
visidd Code,! adopted in 1856, makes the exemption of " one 
cow and ca& ten barrels of corn or wheat, fifty pounds of 
h c h q  Beef or pork, or one barrel of fish, dl necessary trm- 
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ing tools for one laborer, one bed, bedstead and covering for 
every two members of the family, and such other property as 
the freeho7ders may deem necessary for the comfort and sup- 
port of such debtor's family; such other property not to ex- 
ceed fifty dollars," apply to all debts contracted since July 
lst, 1845, I t  is true that, by the Act of 1844, some of these. 
Articles were exempted, but the bulk of them were not 
embraced in any exemption act until 1848, and yet they were 
made to apply to debts as far back as July lst, 1845. 

So in 1866-'67, our Legislature passed an Act exempting 
" All necessary farming and mechanical tools, one work horse, 
one yoke of oxen, one cart or wagon, one milch cow and calf, 
fifteen head of hogs, five hundred pounds of pork or bacon, 
fifty bushels of corn, twenty bushels of wheat, and household 
and kitchen furniture, not exceeding $200 in value." And 
this was not restricted to subsequent contracts. Which 
is the more significant, as by the same Act a Homestead of 
one hundred acres without regard to value, was restricted t~ 
subsequent debts. So that exemptions applying to antece- 
dent debts have had the sanction of our Legislature and of 
this Court, and of the practice of all the Courts, lor the last 
twenty years. 

But then i t  is said that while that may have been so in 
regard to necessaries, yet our exemptions are too large; 
they are npt necessaries. If it be conceded that the Legisla- 
ture has power to exempt any thing as to existing debts, then 
what are necessaries, is a question for the Legislature and not 
for the Court. But our exemption laws heretofore have not 
been restricted to mere necessaries, but have looked to the 
" comfort and support of the debtor's family," Revised Code, 
Supra; and the exemptions have been repeatedly and consid- 
erably increased, to keep pace with the change of manners 
and customs, and the condition of our people. I t  will read- 
ily appear that the late exemptions of personal property, in 
many instances, might greatly have exceeded $500. If the 
Legislature can exempt personal property, i t  is not pretended 
that i t  may not in like manner exempt real eetate--a homestead. 

I t  is objected that the Homestead law ought not to be con- 
29 



strned ,to, operate restsos~ectively. W.e a,dpljt thrat this,& t b  
gene@ r,ule,of .. c o n s t r ~ ~ t ~ o a i  with an e~cep t ioa  ~ Q W R , P B ~ ~  is 
fayor of remedial arid, as sometimes called, bepe$ciahllil$xs, A 11 
our laws ia regard to remedies and prac.edur,e, base beea 
lately altered by the new Code ,of C&iI Q,oc?dqrg, aqd. made 
to act retrosg.ectivelg. No deb$, ao matter when contr&cte& 
can be sued for and, reqqered noa as before the Code. E v a  
the Courts themselvefi have been changed. 

By the act of 1808, a summary reqedy, by motion for jydg- 
mept on ten days' notice was given agaipst Sherift$ f w  collec- 
ting money and failing to pay over; A motion ww wade 
againljt a Sheriff for an antecedent liability. It was objected, 
that the act did not operate retrospectively. But this ~ o & t  
held the contrary, saying that, " when an act takes away from 
a citizen a vested right, its constitutionality may be inquired 
into; but when i t  alters the remedy or mode of proceeding aa 
to rights previously vested, it certainly runs in a constitutional 
channel. These acts are beneficial and should be favqrablp 
construed." Oats v. Dmrden, 1 Murphy, 501. 

So a State Legislature may discha~ge a pa,rty from imprison- 
ment upon. a judgment in a civil action, without iafringipg the 
Constitution; for this is but a modification of the remedy; 3 
Sb.ry OQ the COR. %A, MiwAv.  Hhte, 12 Wheaton, 370, 

A Statute changing the rules of evidence may be applied 
to ,pendiqg syiQ, qoojy, Con, L. 381. 

So a statntqry. priqjlege is no63 ve&d rig& as exbq t io~p .  
of persoss or property from taxatioq, or exemptions of p rop  
erty-from beipg seized by attachment, or execution, Ib. 38% 

So homesteads, o r ,  other property which aye nov exempt 
under the Constituti~n, may be made liable by a s~bsequent 
Convention, Ib. N. 

If, therefore, the homestead laws were not retrospwtive in 
terms, yet, as they are rebmedial, beneficial laws, interfering 
with no vested rights, and are a part of the fundamental law 
of the land, they ought to be liberally construed in favor of 
the person to be benefited. But we think they do not depend 
upon construction, The plain words are that they shall apply 
to " any debt "-all debts. And it is only by construction, 
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and we think an erroneous construction, that they. oan be re- 
stricted to any particular class of debts. 

But really the homestead and exemption laws, although 
affecting antecedent debts, are not retrospective in the proper 
sense of that term. What would be a prospective homestead 
law? Evidently that which should allow a homestead to be 
&.id o$ hrecnftr. What, as contra-distinguished from that, 
would be a retrospective homestead law? Evidently that 
which makes valid a homestead which hccs been lccid o$ herete 
fore. The great error is in supposing that the homestead law 
is a law to defeat debts. That is no part of the object of the 
law. The laying off a homestead is the sole object, and is 
prospective altogether. If any debt is affected by it, i t  is 
merely incidental. I t  may be conceded, therefore, without 
affecting the homestead, that any law, the purpose of which is 
to defeat a debt, is void. But the homestead law declares its 
object upon its face to be, not to defeat debts, but, to allow to 
every resident of the State, "and his children," and his 
" widow," a home, and the means of living, if they have them. 
It is a question, not of defeating debts, but, in the language 
of Chief Justice TANEY, "it  is a question of policy and 
humanity, which every civilized community regulates for 
itself." 

I ts  wisdom or folly, justice or injustice, is a question for the 
law making power, and not for the Courts. Ih our case, the 
law has the sanction of the Convention and' of the Legisla- 
ture, and of the direct vote of the people in adopting the 
Constitution, and of the Congress of the United States which 
approved the Constitution. And, as i t  is not in coatravention 
of the Constitution of the United States, i t  would'be an as- 
sumption of extraordinary power for us to declafe i t  void. 

With the policy of these exemptions this Court has nothing 
to do. If they are within the power of the Legislature, then 
i t  is sufficient for us that, " thus i t  is written." 

We have not thought i t  necessary to notice the suggestion, 
that inasmuch as the sale of lands under the execution is by 
Statute, so i t  may be exempted by Statute. 

No question arises in this case as to the interference with 
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vested rights under our State Constitution, because the ex- 
emption is a provision in the Constitution itself. The only 
question is, whether i t  impairs the obligation of contracts, 
under the Constitution of the United States. We think i t  
does not. J a w h  v. Smallwood, ante, 112. This will be 
certified, &c. 

RODMAN, J. I concur in the conclusions of a majority of 
the Court-but not entirely in the reasoning of the Opinion 
sf my learned brother, Justice Rende. I prefer to rest my 
judgment on the course of reasoning followed by me hereto- 
fore, in my Dissenting Opinion in Jacobs v. Smallwood, ante 
112; that is to say, upon the ground that the Homestead Act 
aflects t?2e remedy merely, and that the remedy (except in cer- 
tain extreme cases adverted to in that Opinion) is wholly 
within the jurisdiction of the States. 

PEARSON, C. J., dissmtiente. The express prohibition of "ex 
postfacto laws" is confined to criminal offences, but the broad 
principle of justice on which i t  rests extends as well to civil 
rights, and i t  is a settled rule of construction that a retroac- 
tive effect is never to be given to a law, unless the words used 
admit of no other meaning, and show beyond question that 
past transactions are within its operation. "General and 
vague words have never been allowed to have that effect" 
Broom's Legal Maxims, 41. 

In our case the words, in the Constitution, are, shall be 
exempt from sale under execution "for any debt.'7 Very com- 
prehensive, but at  the same time very indefinite. The statutes 
carrying out this ordinance adopt the same words without 
explanation. Giving to them the meaning of "any debt" here 
after contracted there is no injustice, for people will know 
who is to be trusted; giving to them the meaning of any debt, 
as well debts heretofore as debts hereafter contracted, there 
is gross injustice, and a violation not only of the ordinary 
notions of honesty, but of a fixed principle of the common law, 
reaffirmed by statute law, 13 Elizabeth, "All gifts and volun- 
tary conveyances of his property by a debtor are void as 
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against existing creditors," on the ground of fraud. H hesi- 
tate to give to these indefinite words a construction which 
imputes to the law makers a fraud in this; i t  makes a gift or 
voluntary conveyance to the debtor himself, in fraud of exis- 
ting creditors, of property, on the faith of which he received 
credit, and of which he cannot by law make a voluntary con- 
veyance to another. Courts are to be governed not by what 
the draftsman of a law is supposed to have meant, but by what 
the words used mean, according to the settled rules of con- 
struction. This maxim should especially be adhered to, when 
the law is submitted to a rote of the people, for i t  is not de 
cent to suppose that indefinite words were used, that some 
might vote for i t  giving one meaning, and others another. 

11. "No State shall pass any law impairing ;he obligation of 
contracts." These comprehensive words are not cocfined to a 
prohibition against altering the terms of a contract, but, also 
forbid impairing its obligation. What is the obligation of a 
contract ? The means of compelling performance, according 
bhe laws in force, at  the time the contract is made ; by these 
laws the parties agree to abide; by these laws their rights are 
fixed. This is the obligation which must not be impaired by 
a State, whether aetingin Convention or in General Assembly. 

We are told : "There are now, and so there will continue 
to be, Taws to enable each party to enforce the contract, and 
after such assurance, if the State abolish, or seriously change 
the remedy, i t  would be in violation of the Constitutionof the 
United States, and therefore void." 

In  this I fully concur, and the question is-not confusing the 
subject with a multitude of cases or with many words--does 
or does not, the "Homestead exemption" of $500, personal 
property and $1,000 value of land. iqjjuriously change the 
remedy, and alter the laws in force at  the time the contract 
was made. In other words, is not the obligation of this con- 
tract impaired by the'Homestead exemption ? I t  is set out in 
the record, that besides the property exempted this debtor has 
nothing. So the contract cannot be enforced, and its obliga- 
tion is destroyed, not simply impaired. 



I t  is  said, renmdy 4s ndt at  all changed, for the creaico3. 
can take judgment .an& isspe a writ of$eri fpcias, just as he 
could hqve dong vben ,the cwtract was made." kll this is 
very true, and i t  is equally true, that in nine cases out of ten 
the Sheriff will return on the f i r i  fi-, "nothing found 
except property exempted by homestead law." ~ i i s  is the 
shadow. but not the substance. The creditor trusted to the 
property .whish the debtor had, at  the time of the ~ontract,~ as 
the means of enforcing it, and to thqt law by which a volun- 
tary conveyance is declared fradulent and void-that waa the 
obligatian, qr the thing that binds-and yet i t  is held, as I think 
under the unconsciou$ bias of pressing circumstances, that a 
law which bestows this property on the debtor, to the injpy 
of existing creditors, does not impair the obligation of con- 
tracts. 

It was urged on the argpment: By the common law, wear- 
ing apparel, arms for muster, tools of a tradesman, and a bed 
and furniture, are exempted: (and these articles were not 
looked to and were not included in the obligatjon,) then, by 
Statute, certain other articles, i, e., Bible, hymn book, and 
school books, and finally a horse, not to exceed in all the value 
of $200, were exempted. Now, because creditors did not 
choose to make a point about these small matters, that is 
relied on as fixing the power of the General Assembly tomake 
exemptions against existing debts; and the power being thus 
established, the extent of its exercise is a matter of legislativ? 
discretion l "Give an inch, and take an ell !" First, assume 
the power to exempt a Bible, hymn book and school books; 
then a horse may be added, then $200 worth of property, then 
$500, then $1,500 including land, then $5,000, and then exempt 
everything, for there is no limit, save Legislative discretion 1 
Indeed, the Statute 'under consideration, I believe, exempts 
every thing owned by debtors, in nine cases out of ten. 

In reply to the argument drawn from Legislative sanction, 
one fact counterbalances the whole. In 1822, the Legislature 
deemed it wise to modify the law of imprisonment for debt as 
an obligation of contracts. After full discussion the act pro- 
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vides: "Any person arrested under captas ad sat&f&ndum 
for any debt contracted after the 1st day of May nmt, m&y 
give bond to appear, &c., and shall not be confined in jail, as  
before." 

I am aware, that in several of the States decisions have been 
made sustaining homestead laws. These cases all rest on the 
fallacy of assuhing the power to make exemptions to some 
extent, and then, on the idea of Legislative discretion, the 
amomit is swelled up to thous'anda; and i t  is justifies on the 
ground of ''keeping pace with the progress of the age," a pro- 
gress in this particillar, I fear, of dishonesty and fraud. I 
choose to rely on the cBs& in our own Court. Jones v. Grit- 
te.llcFefi, 1 Car. Law Rep. 385. Barnes v. Barnes 8 Jones 366. 
PER CURIAM. Order below reversed; 

Let this be certified. 

TE€?3 STATE v. WESLEY HAIRSTON and PUSS W I L I A I A ~ .  

The provisions of the Act (Rev. Code, c. 68, s. 7) declaring intermar- 
riages between whites and persons of color to be void, are still in 
force in this State; not having been affected by recent changes of 
the Constitution of the State, or of the United States; or by the 
Civil Rights Bill. 

fS. v. Underwood, ante 98, cited and approved.) 

INDICTMENT for Fornication and Adultery, tried before 
Cloud, J., a t  Spring Term 1869 of the Superior Court of 
FORSYTHE. 

Upon the trial i t  appeared that the defendant Hairston was 
a colored man, and the defendant Williams a white woman; 
and that they were cohabiting as man and wife a t  the time of 
the finding of the bill. The defence was that they had been 
duly married. The facts established a marriage, if such rela- 
tion could exist between parties, one of whom is colored and 
the other white. 

His Honor instructed the jury, that by the law of the State 
the alleged marriage in this case was a nullity. 
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Verdict, Guilty; Rule for a New Trial; Rule discharged; 
Judgment, and Appeal by the defendants. 

Attorney General for the State. 

No counsel, contra. 

READE, J. The only question in this case is, whether the- 
intermarriage of whites and blacks is lawful. 

By our Marriage Act, "A11 marriages since the8th of January, 
1839, and all marriages in future between a white person and 
a free negro, or a free person of color to the third generation, 
shall be void."-Rev. Code, c. 68, 5. 7. 

Late events, and the emancipation of the slaves. have made 
no alteration in our policy, or in the sentiments of our people. 
And lest it might be supposed that there was, or would be, a 
change, the Legislature, in 1866, re-enacted the marriage act. 
And thus the law stood a t  the time of the adoption of our new 
Constitution. The Constitution was adopted by a large pop- 
ular vote, both whites and blacks voting. In  the Constitution 
it is provided that, "the laws of North Carolina, not repug- 
nant to this Constitution, or to the Constitution and laws of 
the United States, shall be in force until lawfully altered." 
Art. IT, S. 24. 

It thus appears that we have not only the plain letter of the 
acts of the Legislature; but the sanction of the Constitution, 
that the intermarriage of whites and blacks is against public 
policy, and is unlawful. And as this is a matter affecting the 
social and domestic relations, i t  is gratifying to know that the 
law has the sanction of both races. It is no discrimination in 
favor of one race against the other, but applies equally to 
both. At the last term, in the case of the State v. Underwood, 
ante 98, we decided that the act forbidding persons of 
color to be witnesses, except against each other, was repealed- 
by the Constitution, as  being repugnant to its spirit, and in- 
consistent with our altered condition. But that was because 
there was a discrimination between the races in civil rights. 
Here there is no discrimination. The law operates upon both 



JUNE TERM, 1869. 453 

races alike; neither can marry the other; nor is i t  repugnant 
to the spirit of the Constitution, or subversive of civil righb, 
but is in consonance with both. 

I t  was insisted that the Civil Rights Bill has declared a 
different policy, and has changed the law. I t  is not necessary 
that we should decide whether the operation of that bill ended 
with the cessation of our Provisional relations with the United 
States, or whether i t  is operative now; for by its terms i t  has 
no application to the social relations. Its object was, and its 
terms are, to declare equality between all citizens without 
regard to race or color, in the matters of making business con- 
tracts, suing in the Courts, giving evidence, acquiring prop- 
erty, and in the protection of person and property. And this is 
9othing more than our own State Constitution has done. But 
neither the Civil Rights Bill, nor our State Constitution was 
intended to enforce social equality, but only civil and politi- 
cal rights. This is plain from their very terms; but if the terms 
were doubtful, the policy of prohibiting the intermarriage of 
the two races is so well established, and the wishes of both 
races so we11 known, that we should not hesitate to declare 
the palicy paramount to any doubtful construction. 

The marriage relation is a peculiar and important one. The 
Courts treat i t  as a contract, only in the sense that c o n t r a c t  
consent of parties-precedes it, and is essential to its validity. 
But when formed, i t  is more than a civil contract, it is a rela- 
Shn, an in&itutwn, affecting not merely the parties, like business 
contracts, but offspring particularly,^ and society generally. 
And every State has always assumed to regulate it, andto declare 
who are capable of contracting marriage,-what shall be the 
ceremony, what shall be the duties and privileges, and how it 
shall be dissolved. These things have never been left to the 
discretion of individuals, but have been regulated by law. 
Among other things, our marriage law declares that the white 
and colored races shall not intermarry. The pretended mar- 
riage in this case was, therefore, invalid, and the parties guilty 
of fornication and adultery. 

Let this be certified, kc. 
PER CURIAY. No Error. 



Bolzds require no considerdhn. 
TBe s a h  of a &ve in September 1864, in North Cssoha, constituted 

a v d d k  eonsz&alion'for1any promm made to pay for the m e .  

B e  xmancipation Proclamation of President Lincoln, and the Act of 
Cuhgrcsas df Jdy 1862, by their tbms operated ohly upon part~c~Srar 
W, ha n a d e ~ t  ~ ~ ' i ~ t i t t i i i o n  of sbhy; SO w, the oder 
W Ct.en?$!P &~ofi&l, tk$&tie &er tlie i5WrWr. 

!Bib *%u'.&g &I ael&l: & &t.&'ih1%lie m&a@ course of ~ ~ e s i l ,  in 
'Bdrbh $hT(r&la, In 1864, %&8 hen a@&St n&&rs&66d ~Borsk, d r  
public policy; and-no tetrodve effect tothat end can be attribuM 
%o the subsequent emancipation of slaves, mh abolition of the izs- 
stitu6ion of slavery by law. 

(Buie v. Parker, a& 231, Hooker v. PhiUQs, Phil. Eq. 193, W~ogePt V. 

Sluder, Phil. 200, cited and approved.) 

DEB*, tried before Pool, J., a t  Spring Term 1'869 of the 
Superior Court of HERTFORD. 

The plaintiff declared upon a plain bond, " for value re- 
ceived " promising to pay to him one thousand dollars, with 
interest from date, and dated the 26th day of September, A. 
D. 1864. 

The defendants pleaded General issue, Payment and Set off. 
The bpnd had'been given in part payment of the price of a 

Bave, purchased by Watson a t  an Administrator's sale by 
'the plaintiff, in Hertford county on the day of the date. The 
terms of sale were, that purchasers might pay in Confederate 
currency, to the amount of $1,000; and, for any sums in excess 
payment would be required in notes of the banks of this State, 
~ n d  for such excess bonds must be given with good security, 
bearing interest from the day of sale. At the sale Watson 
purchased a negro boy under 21 years of age, for the sum of 
$2,OOO, and having paid one-half thereof, gave bond for the 
other half, according to the terms of sale. The value of bank 
notes, in gold, was shown to be 25 per cent., or, as one to four. 

Upon the above case, the Court instructed the jury that the 



plqintiif was enkitled to recovep ,the value of khe bod ingold, 
and accor&gly &ere WM-a verdiot and judgan@nt,for $350 ,in w, xith damages far detediob, &c. 

The defendants e x ~ p t e d  to ,the ruling, *anh,having-mod 
for a. ,new triil, &c., .amealed. 

Yeatea and Barnes, for the appellants. 

1. The consideration of this bond may be inquired into. 
Acts of Assembly df 1866, chs. 38 m d  39. 

$2. The bond was given aher the Emmcipalticm 'P~oclmz- 
&im of President Lincoln, a war masure v3td to 'tbe'Qovem- 
m a t .  See also Acts of Congress of 1863, ch7s. 40,111, 195, 
W1, Wi1Egm7s case, 4 Wall. 2, and C. J. Chase's dissentin$ 
q h i o n  t h e i n .  

8. The partictllartwn1.t of the way instead of diseontinui'hg 
&is war measure, actually ratified and maintained it ab initw. 

4. The negro here was under age, and if the constrnotion 
;be that the Proclamation was limited to such as wai1ed;'tbem- 
selves of it and escaped into the lines, the Courts will give 
infants all the benefits of a presumption that they would have 
escaped if of full age. Laches will not be imputed to them. 

6. As matter of public history the military forces of the 
United States frequently invaded and a t  one time overran 
&he district where this boy resided previously to the sale. 

6. The Courts of North Carolina being wrongful when 
ftarrell was appointed administrator, he was not such a* the 
sale, and so could not sell, or take a valid bond, and the Con- 
vention of 1865 had not the power to create a contract by 
$he defendants without their consent 

7. A debt created in purchasing a slave, is an incident to 
davery, and disappears with its principal. 

8. Under the Act of the Legislature the recovery should 
Have been limited in amount by the value of the thing bought, 
which here is to be measured by the time of actual service. 
At  all events the verdict and judgment for gold, are incorrect: 
and should have been for United States currency. 
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They cited Hayby v. Hayley, Phil. Eq. 180, Ex park 
Hughes, Phil. 57, Buie v. Parker, ante 131, Blossom v. Van 
Amriqe,  Phil. Eq. 133, WiZey v. Worth, Phil. 171. 

9. When were the slaves in North Carolina emancipated ? 
Would the sale of one after the surrender and before the pas- 
sage of the ordinance of emancipation, have been valid ? If 
not, why ? 

The proclamation of the President of the United States 
emancipating the slaves in this State on the first day of Jan- 
uary 1868, was an exercise of force called for by the exigen- 
cies of war, and finding  it^ justification in the principles of 
law applicable to a state of war. I t  is valid so far and no 
farther than i t  can be made effectual by force. The slave in 
question was not in fact set free by force, and therefore never 
begally became free until the adoption of the ordinance of 
emancipation by this State. Dana's Wheaton, Sec. 347, Note 
8, latter part. 

This view is sustained by, 
1. The requirement by the Executive of the United States 

of an ordinance of emancipation. 
2. The condition inserted in the amnesty proclamation, and 

the special pardons issued. 
This Court has virtually so held in reference to the hire of 

a slave in 1865. Wood& v. BZuder, 1 Phil. 200. But, if with- 
out consideration, the bond is valid, and no defence is avail- 
able in this action. 

PEARSON, C. J. We listened with pleasure to the argument 
of Mr. Yeates. He was candid, and seems to have investi- 
gated the subject with much diligence; but we cannot concur 
in his conclusions. 

H e  says, the bond is void for want of a consideration. The 
reply is: 1st. A bond needs no consideration. The solemn 
act of spaling and delivering is a deed, a thing done, which, by 
the rule of tbe common law, has full force and effect, without 



JUNE TERM, 1869. 457 

any consideration. Nudum pactum applies only to simple 
contracts-deeds need no consideration, except such as take 
effect under the doctrine of uses, or such as are made void by 
the statutes of Elizabeth as against creditors and purchasers 
for valuable consideration, but are valid, as a t  common law, 
between the parties. 

This is a misapprehension of the law into which many of 
the profession seem to have fallen by reason of inaccuracy in 
Blackstone's Commentaries, who, we take occasion to say, is 
a popular, and not an accurate text writer, like Coke or  
Fearne. For instance, Blackstone adopts the definition given 
by Coke of a deed-" an instrument of writing, on parchment 
or paper, sealed and delivered "-and yet he afterwards goes 
on  to say, " a deed must be supported by a sufficient consider- 
ation." His remark is evidently to be understood, as having 
reference to deeds taking effect under the doctrine of uses, and 
to the statutes of Elizabeth. For, beyond all question, a deed 
is binding between the parties without any consideration. 
2nd. There was, in our case, a valuable consideration. The 
slave bargained for, was delivered to the defendant a t  the date 
of sale in September 1864, and he had his services until 1865; 
and upon the supposition that the thing sold, to-wit: the negro, 
was in fact a freeman, and not the subject of sale from and 
after the proclamation of Jan. 1, 1863, the defendant had 
notice of this fact, as well as the plaintiff, and according to 
the rule of law and of equity, and of justice in its ordinary 
sense, "he who is to have the gain should bear the loss," as  
is said, Buie v. Parker, ante 131. The matter depended upon 
future contingencies, and the defendant gave his bond for the 
price, and took the chances. 

The reference made by Mr. Yeates to the law authorizing 
an inquiry in regard to contracts payable expressly or im- 
pliedly in currency, and allowing a jury to fix the value 
thereof, has no application to our case, for i t  turns not on the 
value, but on the validity of the obligation sued upon. 

In  the second place, Mr. Yeates took the position that the 
bond was void as against the policy of the law, in this: By the 
proclamation of the President, of January Ist, 1863, all slavea 
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are set free from and after that date, 50 th8t a t  the time of. 
the's,aIe, the person solti was no ta  sl&ve, but a free man. 

Admitting the premises, we do not see how the conclusiom 
followa Say, according to the view of Prepident Liscolh, 
the person sold was a, free man at  the time of the sale, how 
could it obstruct his policy, that the supposed title to the per- 
son as a slave was afterwards transferred from A to B. Cer- 
tainly it could make no difference in legal effect, whether the 
individual was held as a slave by the one or the other, pro- 
vided, under the existing state of things, the individual was 
to be held as a slave in the same locality. 

But we do not admit the premises, to-wit: that by force of 
the proclamation of the President, all slaves are set free from 
and after January lst, 1863. 

By the act of Congress of July, 1862, " The slaves of per- 
Bons who shall hereafter give aid to the rebellion, taking 
refuge within the lines of the army," and "all slaves captured 
from such persons, or deserted by them, and coming under the 
control of the government of the United States," and ''all 
slaves of such persons, found or being within any place, occu- 
pied by rebel forces, and afterwards occupied by the forces of '  
the United States, shall be deemed captives of war, and shall! 
be forever free of their servitude, and not again held as  
slaves." 

This act of the legislative branch of the government of the 
United States is, by its terms, confined to slaves personally, 
and applies only to such individuals as may come under the 
control of the government. It recognizes the existence of 
slavery, and cannot, in any point of view, have the effect of 
abolhhing and making unlawfid the institution of ~~~~~~~y in the 
States where the institution then existed and was recognized by 
law. 

The proclamation of the President is simply a war measure 
of the executive branch of the government, called for in order 
to announce what States were in rebellion, and to what local- 
ities the act of 1862 was applicable. It does not, perhaps, 
and indeed the President, without the concurrence of the leg- 
islative branch of the government, could not arrogate to him- 
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self the power, as a war measure, to abolish and make unlaw- 
ful the institution of slavery in the States declared by him to 
be in rebellion. So far from assuming power to do so, the 
proclamation is, by its terms, confined to slaves personally, 
and in its practical effect i t  was limited to such slaves individ- 
ually as should come under the control of the armies of the 
United States. So theinstitution of slavery was not abolished 
or  made unlawful, either by the act of 1862, or by the procla- 
mation of the President. See " Whiting on the War Powers 
of the President," 5-6. 

In  like manner the military Order of Gen. Schofield, after 
the Surrender, simply had the effect of announcing, that the 
whole State was then under the control of the army of the 
United States, and that by force of the act of 1862, and the 
proclamation of the President, and the order of Gen. Scho- 
field, as military commander, all persons then held as slaves in 
the State of North Carolina were free and should be so 
treated. This operated upon persons then held as slaves in 
the State of North Carolina. But surely a military order could 
not have effect of abolishing or making unlawful the institu- 
tion of slavery. That was left as an act that could only be 
done by the government of the United States, or  by an ordi- 
nance of a convention of the people of the State. Apart 
from the action of the government of the United States, and 
the convention of the State, there could have been, in legal 
contemplation, no more wrong in procuring other slaves to  
supply the place of those taken from us by the results of the 
war, than in buying other property to put in the place of that 
taken from us by the armies ef the United States and of the 
Confederate States. 

So our case comes back to this point; in April, 1864, the 
plaintiff, as administrator, in the county of IIertford, which 
was not within the lines or under the control of the army of 
the United States, offers for sale, according to the laws of the 
State, and does sell a t  auction, a negro man slave. The de- 
fendant becomes the purchascr, pays a part of the price, takes. 
the slave, and executes his bond for the balance of the price, 
I n  what point of view can this transaction be considered 
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H-, A D ~ T R A T O R  kc., 'F. WATSON m O T ~ .  

against public policy, or as so violating good morals as t o  
authorize a court of justice to refuse to enforce the contract ? 
As is said PhiU@s v. Hooker, Phil. Eq. 193 " the transac- 
tion was one in the ordinary course of business, done without 
any reference to the operations of the government of the 
United States, or of the Confederate States, without any crim- 
inal intent to aid the rebellion, and to hold the contract void, 
will simply have the effect to encourage dishonesty." 

I t  was not  against the public policy of the State of North 
Carolina, according to the laws then existing and recognized 
both by the wrongful government then in power, and the 
rightful government whi'ch was, for the time, deprived of its 
power. I t  was not against the policy of the act of Congress of 
1862, nor of the proclamation of the President; for, as we have 
aeen,i t could not affect that policy, in localities not under the 
control of the armies of the United States, whether a person 
was held as a slave, by A or B, provided, under the circum- 
etances, he was to be the slave of some person. So far as good 
morals are involved, the matter is not to be viewed, as we 
aonceive, from a standpoint, whore the institution of slavery 
is deemed wicked and in violation of the laws .of God and 
of the rights of man, but from a standpoint where the insti- 
tution was considered as established and made lawful by the 
taws of the State, and recognized and protected by the Con- 
stitution of the United States, and had been handed down 
and acted upon from father to son among our people, from the 
first settlement of the colony of Carolina. 

The Court is unable to see any ground, either on the score 
of public policy or of good morals, upon which i t  should refuse 
to enforce this contract, and allow the defendant to escape the 
payment of a just debt. 

Wood& v. Sluder, Phil. 200, is in point. True, the question 
was not made, but that proves that i t  had not entered into the 
head of any one to conceive that the act of hiring a slave or of 
selling a slave in North Carolina outside of the lines of the 
United States Army, was against public policy, or against 
g ~ o d  morals. 

The idea, that the subsequent action of Congress and the 
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ordinance of our Convention, can have the effect by relation, 
or  by po&iminy, to enlarge the operation of the act of 1862 
and of the proclamation, so as to give to those measures the 
effect of abolishing slavery, and making the institution unlaw- 
ful a t  the date of this transaction, and consequently, making the 
act of the parties wicked and against good morals, has, in our 
opinion, nothing sound to rest on, either in law, ethics, or  good 
sense. " Coming events cast their shadows before," and 
" events accomplished " do not cast a shade behind, so as to 
make unlawful that which, at  the time it was done, was not 
against law. This would violate the immutable principle of 
justice adopted in our Constitution, by which ez post facto 
laws are fobidden. 

PER CURIAL Judgment affirmed. 

C. N. McADOO u. D. W. C. BENBOW, Administrator, kc.. 

The Act of March 16, 1869, "Suspending the Code of Civil Procedure 
in certain cases," is not unconstitutional, in requking writs in civil 
cases to be "returned to the regular term of the Superior Court," to., 
instead of, the Clerk's office, as heretofore. 

The phrase 'Superior Court" in Art. 4, Sec. 28, of the State Consti- 
tution, does not mean the Court of the Clerk. 

BODKAN, J., dissenting. 

MOTION to dismiss a writ of Summons, heard before Tourgee, 
J., a t  the Superior Court of GUILFORD, a t  Chambers, on the 
1st day of July, 1869. 

The plaintiff, on the 14th day of June 1869, had issued a writ 
sf Summons, asking "for a judgment according to the prayer of 
the complaint," returnable a t  the office of the Clerk, &c. Upon 
the 18th of June 1869, a motion to that effect having been 
made by thc defendant, the Clerk dismissed the Summons, on 
the ground that i t  should have been made returnable to the 
regulor term, &c, 

Upon an appeal to the Judge of the Superior Court for the 
30 
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7th Judicial District, His Honor reversed the Clerk's judg- 
ment, upon the ground "That the Act of Assembly requiring 
the Summons in all cases to be made returnable only to the 
regular term of the Superior Court is in direct conflict with 
Art. IT, Sec. 28, of the Constitution of this State. The 
making up of issues is certainly part of the "business" for the 
transaction of which the Courts are "at all times open." The 
provision making the Summons returnable only at term would 
close the Courts for this "business" for eleven months in each 
year." 

Thereupon the defendant appealed to this Court. 

Battle & Sons, for the appellant. 
Phill+s & Merrimon, contra. 

PEARSON, C. J. His Honor decides that the statute entitled, 
"An act suspending the Code of Civil Procedure in certain 
cascs," is unconstitutional in respect to the enactment: "Writs 
of summons shall be returnable to the regular terms of the 
Superior Courts," because, as he claims, i t  violates Art. IT, 
Sec. 28, of the Constitution. 

No Court should declare a statute to be void, except in a 
clear case, for it is supported by the presumption of intelli- 
gence in the legislative branch of the government. 

The Court is of opinion that, in the particular now under 
consideration, this statute does not violate the Constitution, 
and that his Honor erred in holding that the General Assembly 
has not power to repeal, suspend, modify or change, the Code 
of Civil Procedure, in respect to the judicial functions con- 
ferred by i t  upon the Clerks of the Superior Courts, other 
than those conferred by the Constitution itself. 

The question is, docs the Constitution divide the Superior 
Court so as to confcr certain of its functions upon the Judge 
proper, and certain other of its functions upon the Clerk, as 
Judge subordinate: among others, lljurisdiction to hear and 
*decide on all questions of practice and procedure, arising in 
actions brought to this Court;" and "on all other matters, 



JUNE TERM, 1869. 463 

whereof jurisdiction is hereby given to the Superior Court, 
unless the Judge of said Court, or the Court a t  the reqular 
term thereof, bc expressly referred to." C. C. P. Sec. 108. 

I s  this so ordained by the Constitution ? Thereis no express 
provision to that effect. So wc come to the point: I s  this power 
conferred on the Clerk by the Constitution, or only by the Code? 

It is claimed that Art. IV, Sec. 28, of the Constitutiou, con- 
fers these judicial functions on thc Clerk. The section is in 
these words: "The Superior Courts shall be, a t  all times, opcn 
for the transaction of all business within their jurisdiction, 
except the trial of issues of fact requiring a jury." By itself, 
the section confers no jurisdiction on any one to act as a Judge, 
either expressly or by implication. I t  m y  as well point to 
the Sheriff or any one else, as to the Clerk, and only by taking it 
in  connection with Sec. 12, can there bc any ground whatever, 
for any implication. See. 12 divides the State into twelve 
Judicial Districts, for cach of which a Judge shall be chosen, 
who shall hold a Superior Court in each County of said Dis- 
trict, a t  least twice a year, to continue for two weeks, unless," 
&c. These Dictricts, severally, comprise some seven or eight 
Counties. The argument is in this wise: Sec. 12 requires the 
Judges to hold a Superior Court, to continue for two weeks, 
in each County twice every year: By Sec. 28, "the Superior 
Court shall be, a t  all times, open for the transaction of all 
business," &c: This is impossible if the Judge is to hold 
the Courts, for he is required to be absent holding Courts in 
other Counties nearly half of the year: Eryo, the Constitu- 
tion confers on the Clerk of the Superior Court judicial 
functions, to be exercised in place of the Judge ! 

Non sequitur ! It only follows that Sec. 28 cannot be con- 
strued literally. It seems to be a provision taken from the 
Constitution of a Stat e which appoints a Judge of the Supe- 
rior Court for every County. There i t  may work well enough. 
But i t  must bc trimmed down in some way, in order to make 
it fit in  a Constitution which appoints only one Judge of a 
Superior Court, for Districts of seven or eight Counties. One 
way is to construe i t  to mean that the Superior Courts shall 
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be at all times open for the transaction of such business as can 
be done in the absence of the Judges, for instance, issuing 
writs of summons, taking undertaking for appeals, special pro- 
ceedings for arrests, injunctionq &., and taking probate of deeds, 
grantingletters testamentary, lettersof administration, appoint- 
ing guardians, kc., where the Clerk acts as Surrogate. Allow 
that this does not fully satisfy the words of Sec. 28, the ques- 
tion again comes up, what is there i n  t ! ~  Constitution to confer 
the judicial functions under consideration upon the Clerks? 
And that, too, in face of the express enumeration of the judi- 
cial functions conferred on them, and set out in Sec. 17. (EX- 
pressio uniw exclusio alterdus !) 

Sec. 17 is in these words: 'LThe Clerks of the Superior 
Courts shall have jurisdiction of the probate of deeds, the 
granting of letters testamentary, and of administration," &c., 
"and of such other mutters as shua beprescr.ibed by luzu." 

This enumeration of the subjects of jurisdiction divides the 
Superior Court only to the extent of conferring on the Clerk 
subordinate jurisdiction in respect to certain matters, which 
had been before exercised by the County Court, and most of 
which, in other States, is exercised by the Surrogate Court, 
and in England by the Court of the Ordinary. If it was 
intended to make a further division of the functions of the 
Superior Courts in the Constitution, by conferring on the 
Clerks jurisdiction to hear and decide on all questions of 
practice and procedure arising in actions brought to said 
Courts, why was not that set out in the Constitution, like the 
jurisdiction to grant letters testamentary and of administra- 
tion, and the other matters enumerated t 

Here i t  may be remarked, in putting a construction upon an 
instrument the qucstion for the Court is,.not what the drafts- 
man meant, but what the words of the instrument means. It 
sometimes happens for this reason, that the draftsman is less 
to be relied on than almost any other person to construe an 
instrument, whether i t  be a constitution, statute, deed or will. 

All difficulty, however, is removed by this clause in Sec. 17: 
"The Clerks of the Superior Courts shall have jurisdiction "of 
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such other matters as shall bc prescribed by law."Under 
this clause the General Assembly had power to enact the Code 
of Civil Procedure, by which the functions of the Superior 
Court is, to some extent, divided between the Judge and the 
Clerk; and under this same clause the General Assembly has 
power to repeal, suspend, modify or change its enactments, so 
as  to make writs of Summons returnable to the regular terms 
of the Superior Courts. 

In  this view, the next clause of Sec. 17, "All issues of fact 
joined before them shall be transferred to the Superior Courts 
for trial," harmonizes; and everything is made to fit. "Issues 
of fact joined before them:" Whom ? The Clerks of the Su- 
perior Courts, whether exercising the jurisdiction conferred 
on them by the Constitution as Probate Judges, or the juris- 
diction which may be conferred on them by the General Assem- 
bly in its wisdom, under the words, "all such other matters as 
shaIl be prescribed by law." As in this particular, the Code 
of Civil Procedure is a creature of the General Assembly, the 
Court cannot allow i t  to be greater than its maker. 

RODMAN, J., dissentiente. On the 14th of June, 1869, the 
plaintiff caused to be issued by the Clerk of the Superior 
Court of Guilford County, a summons to the defendant to 
appear at  the office of the said Clerk within twenty days after 
its service, to answer the complaint of the plaintiff filed there- 
in, &c. The defendant appeared by his attorney in due time, 
and moved to dismiss the action, on the ground that the ,urn- 
mons was returnable before the Clerk, not in term time, when i t  
should have been before the Clerk in term time. The Clerk 
dismissed the action, from which the plaintiff appealed to the 
Judge, who reversed the judgment of the Clerk ; and the defenc?- 
ant appealed to this Court. 

The summons in this case was issued in conformity to the 
Code of Civil Procedure, Sec. 73. B - ~ t  by an act entitled, 
"An act suspending the Code of Civil Procedure in certain 
cases," ratified March 16th 1869, the Legislature enacts (Sec. 
2,) that the summons shall be returnable to the regular term 
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*of the Superior Court of the County where the plaintiffs, or 
one or more of them, or the defendants, reside," &c. By Sec- 
tions 4, 5 and 6, the pleadings are to be made during the term, 
and thc issues, whether of fact or law, are to be tried at  the 
ncxt succeeding term of the Court. The other proviaionsof this 
act i t  is unnecessary to notice. 

The questions are: 
1. Whether the provisions of the Code ($73) requiring 

summons to be returned before the Clerk, and giving him 
jurisdiction to decide in the first instance on all questions of 
practice and procedure, kc, ($ 108) are contrary to the Con- 
stitution. 

2. Whether the provisions of the Act of Assembly above 
referred to, in respect to the return of mesne process, and the 
making up of the pleadings, arc contrary to thc Constitution. 

The importance of thcse questions can scarcely be overrated, 
as upon their decision depends the success of the effort mads 
by the Constitutional Convention of the Statc, to destroy the 
uncertain and dilatory practice formerly in use, and to restore 
private credit and a regard for the sanctity of contracts, by 
giving a speedy remedy. 

On the first point: I t  is contended by the defendant that 
the Constitution does not sanction the Act of the Legislature 
in giving to the Clerk the jurisdiction given by sections 73 
and 108 of the Code of Civil Procedure, but that such juris- 
diction is confined to the Judge of the Court; and that the 
Code of Civil Procedure in declaring that the Clerk of the 
Superior Court was to be regarded for the subordinate pur- 
poses therein specified as the Court, ($ 9), mistook the mean- 
ing of the Constitution. 

Art. IT, Sec. 4, of the Constitution, declares in what courts 
the judicial power of the State shall be vested; i t  mentions 
among the courts, Superior Courts, but i t  does not mention 
Probate Courts; hence, although there may be courts posses- 
sing probate powers, there are no such courts known to the 
law as Probate Courts. A deduction will be attempted to be 
drawn from this presently. 
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McA~oo a. BENBOW. 

Art. I V  treats of the Constitution and jurisdiction of 
Courts of Impeachment and of the Supreme Court: i t  then 
,comes to the Superior Courts. Section 12 divides the State 
into twelve judicial districts. for each of which " a  Judge 
shall be chosen, who shall hold a Supcrior Court in each 
county in said district a t  least twice in each year." Section 
15 prescribes that " the Superior Courts shall have exclusive 
original jurisdiction of all civil actions, whereof exclusive 
original jurisdiction is not given to some other Courts." It 
will be noted that jurisdiction of probate causes, which are  
eivil actions, is here given to the Superior Courts: the Supe- 
rior Court is dcemed a Probatc Court, or else there can be no 
Probate Court of original jurisdiction at  all. Section 16 
enacts: " The Superior Courts shall have appellate jurisdic- 
tion of all isszles of law or fact determined by a Probate 
Judge or a Justice of the Peace, where the matter in contro- 
versy exceeds twenty-five dollars; and of matters of law in  
all cases." 

Up to this point i t  will be seen that the Superior Courts a re  
Probate Courts of original and also of appellate jurisdiction. 
How is this anomaly reconciled ? 

Section 17 says: " The Clerks of the Superior Courts shall 
have jurisdiction of the probate of deeds, the granting of 
letters testamentary and of administration, &c., and of such 
other matters as shall be prescribed by law." 

Evidently, therefore, the Clcrk of the Superior Court i s  
regarded as an essential component part of that Court, and t o  
him, as representing the Court, original jurisdiction over cer- 
tain matters is given, the appellate jurisdiction over which is 
given to another component part of the same Court. The 
phrase in section 17, that the Clerks of thc Superior Courts 
shall have jurisdiction " of such othcr matters as shall be pre- 
scribed by law," i t  is admitted would ordinarily and apart 
from their particular connection, give the Legislature the 
power to confer on the Clerk any jurisdiction not inconsistent 
with the particular provisions, or the general purview of the 
Constitution. But in this case i t  is contended that those 
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words are limited to a grant of jurisdiction over matters +jus- 
dent generis; that is to say, of a character similar to those 
above recited, which would confine i t  to probate matters, and 
exclude the powers over the returns of process and over the  
pleadings, given by $ 7 3  and $108, Code of Civil Procedure. 
This rule of construction is usually applied to a statute limit- 
ing a general right, or imposing penalties for certain offences, 
o r  to conveyances or contracts relating to a particular class 
of subjects. In  all these cases i t  is properly held that general 
words superadded to those of special description are only in- 
tended to embrace matters of the same general character with 
those previously specified. Dwarris on Statutes 737, 9 Law 
Library, 69. 

But in this case that rule cannot apply. Section 17 and the 
previous sections have established the Superior Courts as of a 
complex organization; they are to consist of a Judge who is 
to hold terms of the Court, and of a Clerk; to the Court, as 
a whole, jurisdiction has been given over all civil actions, and 
the object of this clause is not to grant powers, but to dis- 
tribute among the component parts of the Court the powers 
previously granted to i t  as a whole. 

That the Court is of this complex character must be clear 
from a consideration, that jurisdiction of all civil actions is 
given to it, (§ 15) and this must include probate jurisdiction;. 
for no special Probate Court is provided for in the exhaustive 
enumeration of the Courts in  Sec. 4, and unless this jurisdic- 
tion be included in the general grant to the Superior Courts, 
i t  cannot exist anywhere. Yet section 17 proceeds to give i t  
to the Clerk of the Superior Court, which upon any other 
construction than that of a complex Court, would be Lo estab- 
lish a new Court, not enumerated in section 4. 

As was said by the Counsel for the plaintiff, this complex 
organization of Courts is not unusual. He  cited the instance 
of the English Court of Chancery and the Master of the 
Rolls; but a more familiar instance may be found in the 
powers usually exercised by Masters in every Court of Chan- 
cery. The Master is habitually the referee and accountant of 
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the Court, and in such matters performs its functions subject. 
to review on exceptioll taken, 

So under the present Bankrupt: Act, the Register is deemed 
the Court for all orders which are expressly required to be 
made by the Judge, or at  a term of the Court. 

From these considerations I conclude, that the words "such 
other matters as shall be prescribed by law," have in this 
place their proper, independent and fuII signification, and that 
it was competent to the Legislature to give to the Clerks 
under these words the jurisdiction given by 5 13 and $ 108 
Code Civil Procedure. This view is strengthened by a con- 
sideration of the following words in section 17: '"11 issues 
of fa~t~joined before them (the Clerks), shall be transferred to  
the Superior Courts for trial, and appeals shall be to the Supe- 
rior C ~ u r t s  from their judgments in all matters of law." This 
Court has held in the case of Hez'Iig v. Stokes, decided a t  this 
term, that the phrase "issues of h c t  joined, &c." has a techni- 
cal meaning: that i t  does not mean simply disputed questions 
of fact, but what are technically known as "issues joined7" 
by the parties to an action, by their pleadings. If this be the 
proper meaning of the phrase, the inference would seem to be 
inevitable that the pleadings in all actions must be made up 
before the Clerk for in no other way can " issues of-fact be 
,joined " before him, to be transferred to the Superior Court, 
or issues of law, to be taken there on appeal. And i t  deserves 
to be noticed, that in the clause granting probate jurisdiction, 
every possible object of that jurisdiction is exhausted-the 
subsequent clause therefore, requiring issues of fact to be 
joined before the Clerks, must either be held to confer ad%- 
tional and dzxerent jurisdiction, or else to be meaningless. 
This phrase cannot be confined to issues of fact joined in mat- 
ters of probate; for in such matters no issucs are joined a t  all, 
except by statutory enactment in the case of a contested will. 
It is only in proceedings at common law, as distinguished from 
those in the Chancery or Ecclesiastical Courts, that issues are 
joined. In  the common law Courts the parties themselves 
make up the issues by their averments or denia1s;and finally 
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M c h  w. B~ENBOW. 

come to some single and simple issue which determines the 
.case. In the Chancery and Ecclesiastical Courts, on the con- 
trary, issues are never joined by the parties, but the Court 
makes up the. issues from their contrary averments. The 
phrase " issues joined " technically understood is confmed to 
proceedings in the course of the common law, and does not 
include such questions of fact as may occur in the course of 
probate proceedings: in such proceedings issues may be made 
up by the Court, but they are never joined by the parties. 
This consideration compels the conclusion that this clause has 
no reference to probate jurisdiction. 

Moveover, the Constitution (Art. IX, Sec. 28) enacts that 
"the Superior Courts shall be at all times open for the trans- 
action of all business within their jurisdiction, except the trial 
of issues of fact requiring a jury." A Judge is elected for a 
district composed of six or more counties; a Clerk is elected 
in each county; how can this mandate of the Constitution be 
complied with, how can the Court be kept open in each county 
a t  all times, except by authorizing the Clerk, who, as has been 
seen, is a component part of the Court, to take jurisdiction in 
the first instance of all things preliminary to the trial of issues 
of fact by a jury ? The filing of pleas and the joinder of issues 
upon them, is a matter which must be done in the Court which 
has jurisdiction of the cause; that is to say, in the Court for 
*he county in which the action is brought; i t  is a matter over 
which the Superior Court has jurisdiciion; it must be allowed 
to be done at  all time& This cannot be done except by giving 
to the Clerk the powers given to him by $973 and 108 C. C. 
P.; and when we further see that the issues of fact joined before 
the Clerk shall be transferred to the Superior Court for trial 
(Scc. 17,) it seems to me impossible to escape the conclusion 
that all pleadings must be made before the Clerk, and only 
before him. 

On the second point: The consideration of the &st ques- 
tion has nearly exhausted all that can be said upon the second. 
If the view which I have taken of the fourth Article of the 
Constitution be correct, its requirements are plainly violated 
by the Act of March 16th, 1869. 
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By that act, issues of fact can never be joined before the Clerk; 
they can never be transferred to the Superior Court for k a l ;  
appeals from his judgment in matters of law can never be taken 
to the Superior Cow&, for he can never make any. The 
Courts, instead of being at all times open for the transaction 
of all business within their jurisdiction, except trials by jury, 
a re  open only four weeks in the year. The Act seems to me 
to have been intended to subvert the whole judicial reform 
which the Constitution contemplated, and to restore the former 
practice which the Constitution condemned and intended to 
do away with. I t  seems to me to violate alike the letter and 
the spirit of the Constitution. 

"Statutes which oust delay, and are for expedition of justice, 
shall be benignly construed, and are extended by equity," 
Dwarris on Statutes, 728; and on the same principles those 
which delay justice, cannot be regarded favorably. 

For these reasons I am of opinion that the judgment below 
should be affirmed. 

PER CURIAM. Judgment reversed. 

STATE 0. JOHN PALES. 

The obligation to give b o ~ S  for the maintenace of s bastard, under 
order of Court, is not a debt, within the provision of the State Con- 
stitution (Art. 1, Sec. 16) abolishing imprisonment for debt. 

Therefwe, a Court may imprison a putative father who refuees to give 
spch bond. Such imprisonment is to be effected now under the act 
of April 10. 1869, in regard to cuniempt. 

BASTARDY, tried before Pool, J., at Fall Term 1868, of the 
Superior Court of PASQUOTANK. 

There was an issue made up in the said Court to determine 
whether the defendant was the father of the bastard child 
of one Nancy Harvey, with which he stood charged. The 
jury found in the firnative; and the solicitor for the 
State moved for an order of afEliation, which was granted. 



472 IN THE SUPREME COURT. 

He also m ~ v e d  that the defendant be committed into the cus- 
tody of the Sheriff until he should, give bond for the maintain- 
ante of said bastard child, in the usual form, according to the 
act of 1866. 

The defendant moved to be discharged from custody upoa 
ground that the Constitution of the State abolishes imprigon? 
ment for debt, and repeals the act of 1866 in relation to the 
maintenance of bastards. His Honor held that under the 
Constitution of the State he had no power to imprison the 
defendant, and ordered his release; from which order the 
Solicitor prayed an appeal. Appeal granted. 

Attorney General, for the State. 
No counsel contra. 

SETTLE, J. Section 16 of the Declaration of Rights declares 
that "there shall be no imprisonment for debt in this State 
except in cases of fraud." 

Is  the duty of maintaining a bastard child, imposed by our 
statute upon the father, such a debt as is contemplated by this 
provision of the Constitution ? We think not. 

I t  is a police regulation, the object of which is to .compel 
the father of a bastard child to support his own offspring and 
save the public from the burden of its maintenance. 

I t  is certainly a moral duty resting upon the father to sup- 
port his offsping, whether they be legitimate or illegitimate; 
and the law enforces this duty. In  the one case by recogni- 
zing the marriage contract, and enforcing the reciprocal duties 
of parent and child; in the other i t  cannot recognize the rela- 
tion of parent and child through the marriage contract, but 
seizes upon the fact of parentage, and enforces the natural duty 
both for the good of the child and the protection of the public. 
The statute provides "that the father of such child or children, 
shall stand charged with the maintenance thereof, as the Court. 
may order, and shall give bond with sufficient security, payable 
to the State of North Carolina, to perform said order, and to 
indemnify the county -where such child or children, shall be 
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born, from charges for his, or their maintenance, and may be 
committed to prison, until he find sureties for the same, kc. 
"This is an enforcement of a duty, and cannot be said ta be a 
debt due to the mother or any other person, but only a charge 
s f  maintenance. 

Suppose the father takes the child under his own roof, or 
elsewhere, and maintains i t  i n s  suitable manner, keeping i t  off 
of the county, and the Court assents to apd approves of the 
arrangement: This certainly does not answer our idea of 
dett. Or suppose the child shouId die: The obligation ceases 
a t  once. 

I t  will be observed that the first step under our statute, is 
to be taken by a magistrate, and its object is to compel the 
mother to declare on oath, the father. If she refuses to do 
this, she shall pay a fine of five dollars, and give bond &c., but 
if she will do neither, "she shall be committed to prison until 
she shall declare the same, or pay the fine and give bond &c." 
Here the duty is in the alternative. 

When she is committed to jail for a failure to declare the 
father, can i t  be pretended that i t  is an imprisonment for 
debt ? But if she shall upon oath accuse any man of being the 
father, he shall enter into recognizance with sufficient security 
for his appearance, &c., otherwise he shall be committed to 
prison until he entzr into such recognizance. 

We must not confound the duty of giving the bond for 
indemnifying the county from charges for maintenance, with 
the remedies which arise upon the breach of the bond. If the 
Court has the authority to require of the father, the bond pre- 
scribed by statute, i t  follows that in case he refuses or fails to 
give the same, obedience can be enforced by imprisonment. 

Disobedience to a legal order of a Court falls within the 
provisions of the act of the General Assembly, ratified the 10th 
day of April A. D. 1869, authorizing proceedings, as for con- 
tempt, to enforce civil remedies. 

After the Court has charged the reputed father of a bastard 
child with its maintenance, if he shall neglect to pay the 
same, then the Court "after notice kc, may order an execu- 
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tion against the goods, chattels, lands and tenements of the 
fhther, for such sums as the Court shall adjudge suflicient for 
the maintenance of the bastard child or children." 

This provision of our law contemplates these sums as debts, 
and they can only be collected as such. 

We are to presume that the public will have ample protec- 
tion from the Courts who will see that the bonds for mainte- 
nance are sufficient to save the Counties harmless, and we 
must not suppose that it was the intention of the framers of 
our Constitution, to break down the safeguards of society, by 
discharging men from the performance of moral and natural 
duties. 

His Honor erred in holding that he had no power to impri- 
son the defendant, until he should give the bond for mainte- 
nance. 

Let this be certified &c. 
PER CUBIAM. Error. 

DAVID PARKER 0. SUSAN FLORA. 

Want, or failure of consideration, isno defence to an action upon s. 
sealed instrument. 

DEBT, tried before Pool, J., at Spring Term 1869, of the 
Superior Court of GATES. 

The plaintiff declared on a bond at six months, endorsed. to. 
him by one John P. Jordan. The execution of the bond was 
proved; and its assignment to the plaintiff for full considera- 
tion, without notice ofany claim of the defendant. The defend- 
ant offered to prove that the bond sued on was executed t o  
ihe plaintiff's assignor on a contract for professional services, 
to be rendered, and in payment therefor; that such services 
were not rendered, and, therefore, that there was no consid- 
eration, or a failure of consideration. 

His Honor rejected the evidence, and to this the defendant 
excepted. Verdict and judgment for the plaintiff. Appeal 
by the defendant. 
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No counsel for appellant. 
Smith, contm. 

SETTLE, J. The question presented by the pleadings does not 
admit of an argument. We observe that the case was tried be- 
fore the decisions of the last term of this Court were published, 
and we presume that the counsel for the defendant was of the 
opinion that the Code of Civil Procedure applied to this suit, 
and that defences might be introduced as counter-claims, which 
had heietofore been excluded. We do not intimate that the 
defence here attempted to be set up, would avail under the 
provisions of the Code; we only say that i t  certainly could 
not be entertained in the present suit. There is no allegation 
of fraud in the fmtum, and the bond was "assigned to the 
plaintiff for full consideration and without notice of the claim of 
defendant; and we are to take it that it was assigned before 
i t  fell due. 

The evidence in regard to the com2eratwn of the bond was 
properly rejected by His Honor. 

PER CURIAM. Judgment affirmed. 

DANIEL VALEN'lYNE v. W. D. H O L L O W ,  EX'R 

Where the plaintiff in a suit upon an account, assigned his interest 
therein bona; m i a n d  for value : Held, that he thereby became a trustee" 
of such claim for t]ze assignee, and that his subsequently becoming 
bankrupt, during the pendency of the suit, did not affect his rights 
to recover as trustee. 

Suits pending at the time of the adoption of the Code of Civil Proce- 
dure are not governed in practice by such Code; therefore any set 
of claimed by a defendant therein must be a legal one, and such as 
could have been enforced in Courts of law heretofore. 

h endorsement of a note to a deceased person, (made with intent 
to invest such person's personal representative with the legal pmp- 
erty therein) is a nullity. 

(Teague v. James an?e 91. Gaith.er v. Qifibson Ibid 98, cited a d  
approved.) 
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ASSUMPSIT, tried before Pool, J., a t  Spring Term 1869 of 
the Superior Court of HERTFORD. 

This action was commenced in the Court of Pleas and Quar- 
te r  Sessions, and carried by appeal to the Superior Court. At  
Spring Term 1869, the defendant obtained leave to suggest 
the Bankruptcy of the plaintiff, and to enter i t  as a Plea since 
last continuance; to this there was a replication, that the 
plaintiff held the claim in trust for another. 

I t  was proved that the plaintiff furnished the goods and 
board declared on to Harriet Anderson, the testatrix of the 
defendant, at the prices alleged. After the institution of the 
suit the plaintiff assigncd his account and claim to a party, for 
a full and valuable consideration, and afterward filed a peti- 
tion in bankruptcy, was ad.judged a bankrupt, arid obtained 
a final discharge. 

There was exhibited in evidence, by thc defendant, as a set- 
off or countcr-claim, a bond executed by the plaintiff to one 
John Anderson, for an amount exceeding the plaintips 
claim. John Anderson died leaving a will and appointing 
the plaintiff and one J. A. Vann as his executors, who 
qualified and delivered the bond to the defendant's testa- 
trix, (who was the widow of Anderson,) as part of her legacy 
under the mill; and she held the bond when the debt to the 
plaintiff was contracted. Harriet Anderson thereafter died, 
leaving a will and appointing the defendant her executor, who 
duly qualified as such. After her death and previous to the 
bringing of the suit, the executors of Anderson endorsed the 
bond to the testatrix. 

I t  was insisted for the plaintiff, 
1. That the proceedings in bankruptcy were unavailing to 

arrest the proccedings in the Superior Court or defeat the 
action. 

2. That the claim sued on, after its assignment was held in 
trust only, and would not pass to the assignee in bankruptcy. 

3. That the attempted endorsement of the bond was void, 
and was not available to the defendant as a set-off or counter 
claim. 
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His Honor charged the jury that the effect of the proceed- 
ings in bankruptcy was to defeat the actim, and, secondly, 
that under the present state of the law, the defendant's equit- 
able interest in the bond, under the first delivery, could be 
used as a set-08. 

Verdict for the defendant; Rule for a new trial; Rule dia- 
charged; Judgment and appeal. 

Smith for the plaintiff, cited Bankrupt act. secs. 14,16,21. 
Teague v. James, 63 N. C. R. 91. Gaither v. Gibsm, Ib. 93. 

12ute.s and Barnes, contra, 1 Chitty, Plead. 24,15 East 622. 
Jlarch v. Thomas. 63 K. C. R. 87, 1 Dev. Eq. 396, 2 Dev. Eq. 
358, 6 Jon. Eq. 42., 2 Dev. Eq. 68. 

DICK, J. The plaintiff after the commencement of this suit, 
for a full and valuable consideration, assigned his claim to a 
purchaser. This assignment gave an e p d y  to the purchaser 
in the chose in action sued upon, and authorized him to con- 
tinue the suit in the name of the plaintiff. The plaintiff became 
a trustee of the purchaser, and his subsequent bankruptcy did 
not affect the rights of the cestui que trust. The assignee in 
bankruptcy hasno interest in the suit, and no right to be sub- 
stituted as plaintiff. The assignment in bankruptcy does not 
pass trust estates, but only such property as the bankrupt has 
a n  equitable as well as a legal title in, and which is applicable 
to the payment of his debts. Bankrupt Act, see. 14, Eden on 
Bank. 244. 

As this suit was commenced before the adoption of the Code, 
the note offered in the defence can not be allowed as a coun- 
ter claim. Teague v. James, ante 91, Gaither V. Gib- 
son, 1b. 93. It can not be allowed as a set-off, as in  s Court 
of law the right of set-off only exists as to mutual debts sub- 
sisting between the parties to the action. The endorsement 
of the note to the testatrix of the defendant was void, as she 
was dead a t  the time and could not be a party to the contract 
of end~rsement. The doctrine of equitable set-off, so much 
insisted on in the defence, is not applicable to suits at  law, and 

31 
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can be administered only in Courts of Equitable jurisdiction. 
The Code has now made ample provision for the adjustment 
of the equitable as well as the legal rights of parties to a ciril  
action, but this case was an action commenced and founded 
on a contract made prior to the ratification of the Code, and 
docs not come within the opcration of the new system of pro- 
cedure. C. C. P. sec. 8, sub. 4. 

The judgment of the Court below is reverscd, and a venive 
de novo awarded. 

Let this be certified &c. 
PER CURIAM. Veni~e de novo- 

JOHN Y. McADEN v. J. BANISWR. 

A judgment given by a magistrate in one county cannot be docketed 
in another, unless previously docketed in the former county; and 
what is allowed to be docketed in the latter county is, the trans- 
cript of judgment as docketed in the former. 

Where a docketed judgment is relied upon as authority for an arrest 
of the person by process of execution thereunder, it is necessary that 
the aidanit and order of arrest in the Court of the Magistrate shall 
be docketed with the judgment. Aliler, if such judgment is to be 
enforced by execution against land only. 

Vpon an appeal from an order of the Clerk to the Judge, the latter 
may hear any evidence that would have been competent before the 
former, although in fact not introduced. 

I n  a case where the question before the Clerk (or Judge) of the second' 
county is as to the right to issue process of execution ngainstthe body 
of the defendant, it is not competent for him to hear par01 evidence, 
to show that an affidavit and an order of arrest were in fact made 
before the magistrate in the first county, although the transcript. 
shows none. 

The judgment as actually docketed is the only authority for the exe- 
cution named; the form of the docketed judgment depends upon 
that of the transcript actually sent. 

A judgment may be properly docketed from the original papers be- 
fore the magistrate, instead of from a transcript of them. 
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Amendments of the judgment before the magistrate, or of the trans- 
cript, can be made only before the tribunal, which gave it, rendered 
the one, or issued the other. 

Where a Sheriff has notice that there is a dispute as to his right to 
collect from the defendant certain money, and afterwards pays such 
money to the plaintiff, pencling the controversy, Held that upon its 
being decided that such money was improperly collected, the order 
to return it to the defendant is properly directed against the SherifE 

MOTION to set aside an execution against the person, heard 
before Logan J. a t  Spring Term 1869, of the Superior Court 
of LINCOLN. 

The Judgment under which the execution issued had been 
obtained before a magistrate in Mecklenburg County in Octo- 
ber 1868. Without being docketed in that county i t  x a s  
sent to Lincoln county and docketed, from the original papers, 
there. After an execution against the property of the defen- 
dant had been issued from the Clerk's office of Lincoln, and 
had been returned nuUa born &c., the plaintiff's attorney made 
oath before the Clerk that an affidavit and order of arrest had 
been made in the proceedings before the magistrate in Meck- 
lenburg county; and thereupon the process in question was 
issued, and the defendant arrested. There was no docket of 
an affidavit and order of arrest, nor were such proceedings 
upon the transcript or the papers. 

While the defendant was under arrest, the Sheriff allowed 
him to go into the Clerk's office and move to set aside the 
execution. This motion was disallowed. The defendant 
thereupon paid the amount of the judgment to the Sheriff, who 
paid i t  to the plaintiff. The defendant then appealed to the 
Judge of the district 

His Honor, having heard other affidavits as to the circum- 
stances under which the judgment was taken, reversed the 
order of the Clerk, and ordered the Sheriff to return the money 
to the defendant. The plaintiff then appealed to this Court. 

Bragq, for the appellant. 
Hoke, contra. 
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MoanEN a. B m - .  

RODMAN, J. In  this case the defendant movea before the 
Clerk of the Superior Court of Lincoln county to set aside ar 
execution against his person, issued from the Superior Court, 
a t  the instance of the plaintiff. 

I t  is objected to the execution, lst, That the Clerk of the 
Superior Court of Lincoln had no jurisdiction to issue it, the 
judgment having never been lawfully docketed in that county; 
2nd, KO sufficient cause was shown for issuing i t  under the 
Code of Civil Procedure. 

The action commenced by warrant issued by a Justice of 
the Peace for Mecklenburg county, commanding any Consta- 
ble, &c., of that county "to take the body" of the defendant, 
&c. 

The plaintiff recovered judgment and docketed it, (but not 
any affidavit or order of arrest,) iu  the Superior Court of Lin- 
coln, without having first docketed it i n  the Superior Court of 
Mecklenburg. If the proceedings before the Justice of the 
Peace had been in all respects regular, his judgment could not 
be docketed in any other county than Dleclilenburg, without 
having been first docketed in that county. C. C. P. sec. 503. 
I n  that section the words " A certified transtript of such judg- 
ment may be filed and docketed in the Superior Court Clerk's 
office of any other county," kc., evidently refer to the judg- 
meut as docketed in the Superior Court of the Justice's county, 
The Clerk of the Superior Court of every county is supposed 
to know who are the acting Justices of his own county, as is 
shown by sec. 509, but not who are the justices of any other 
county. The docketing in Lincoln being beyond the jurisdic- 
tion of the Clerk of that county and void, all his subseq~ent 
proceedings were so also. The first objection to the execution 
is therefore sustained. The Judge was bound to set aside the 
execution, and inasmuch as the money had been collected from 
the defendant by an abuse of the process of law, i t  mas equally 
his duty to have i t  restored. As the Sheriff had notice that 
the payment was disputed, he paid i t  to the ,plaintiff a t  his 
peril. The order of restoration was properly made against 
the Sheriff. 
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Here we might stop, but as it is desirable for the more cer- 
tain administration of the law, that the opinion of the Court 
shall be expressed on all questions of practice which are pre- 
sented, we proceed to consider those presented here. Was 
the Judge right in hearing evidence outside of that contained 
in the statemcnt of the case made to him by the Clerk of Lin- 
coln Superior Court ? 

The application to the Clerk to set aside the execution was 
under C. C. P. sec. 108. By the subsequent section either 
party is a t  liberty to appeal from the dccision of the Clerk 
upon a question either of fact (C. C. P. $ 115) or of law, to 
the Judge of the District. An appeal upon a matter of fact 
implies the rehearing of the question by the appellate tribunal, 
if desired. Section 110 shows how that desire may be expres- 
sed. We think therefore that, on this appeal, the Judge was 
bound to hear any evidence which wodd have been competent 
before the Clerk of the Superior Court. But wc are also of 
opinion that, in this particular case, the Clerk should have 
received no evidence but such as was of record in his own 
office, and that the Judge was limited in like manner. Upon 
the application to the Clerk the whole question was as to the 
legality of the issuing of the execution. An execution against 
the person can only issue upon a docketed judgment of a 
Justice of the Peace, when i t  is authorized by see. 260, C. @. P., 
of which i t  is unnecessary to say anything as not being in 
qucstion here, or, when it appears to the Clerk that the defen 
dant had been arrested before judgment for one of the causes 
statcd in sec. 512, upon an order of arrest ($ 513) obtained on 
affidavit ($ 514). I t  was alleged that such an affidavit had 
bcen made, and such an order duly obtained in this case, the 
record of which had been lost or destroyed; but we are of 
opinion that the Clerk could receive no parol evidence of such 
lost record. We do not deny that ordinarily, when a question 
arises incidentally as to the contcnts of the record of another 
Court which is shown to have bcen destroyed, parol evidcuce 
is competent. But see. 503 requires the Justice of the Peace, "on 
the demand of a party in whose favor hc has rcndcred judg- 
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ment, to give him a transcript thcreof, which may be filed and 
docketed in the office of the Clerk of the Superior Court of 
the county where the judgment was rendered." The trans- 
cript must be in writing; the Clerk could docket nothing but 
what appeared in the transcript; and his execution must be 
based on what appears on his docket and nothing elsc. It may 
be asked, was a copy of the affidavit and order of arrest a 
material part of the Justice's judgment, and therefore required 
to be docketed with i t ?  We are of opinion that, for the pur- 
pose of enabling him to issue a personal execution. they were; 
for this purpose they materially qualified the judgment, and 
gave i t  an effect i t  otherwise would not have. For  the issuing 
of an execution against the lands of the defendant they are 
not material parts of the judgment, as for this purpose they 
neither added to nor impaired it. A Justice's Court, like 
every other Court, can amend its own records, under which is 
embraced the power to restore the record when i t  has been 
destroyed or lost: this must be done on proper notice to all 
parties and on proper proof; but no Court has original power 
to amend the records of another Court, and the only proof 
which the Clcrk of Lincoln could receive of the proceedings of 
the Justice was his transcript, or the original, which would 
hare been of the same effect as a transcript. I n  connection 
with this case, we calI the attention of the District Judges to 
see. 241, C. 0. P., which rcquires them to make a statement of 
the facts found by them, and of the conclusions of law, sepa- 
rately: their decision on the facts is final, ($ 115). 

PER CURIAM. Judgment affirmed. 
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STATE v. T. R. LUPTON. 

NO one is to be regarded as a prosecutor, under the Statute rendering 
prosecutors liable to pay cm@, unless his name is marked as such on 
the bill of indictment. 

MISDEMEANOR, in altering the mark of cattle, tried before 
Jones, J., a t  Spring Term, 1869, of the Superior Court of 
BEAUFORT. 

After a rcrdict of "not guilty," the defendant's counseI 
moved that Thomas R. Lupton, as prosecutor, be made to pay 
the costs. I t  was objected on the part of Lupton that he was 
not marked as prosecutor, and his Honor was asked to inspect 
the record and pronounce whether or not he was so marked. 
Upon inspection his Honor declared that the Governor was 
not marked as prosecutor, as is usual; but declined to say 
whether Lupton was so marked or not; holding that as Lup- 
ton's name appeared marked on the back of the bill of indict- 
ment first under the word " Pros.," s s  he had gone before the 
grand jury which found the bill, and as he had employed 
counsel to aid the Solicitor for the State in prosecuting, he 
would be recognized as provecutor and held liable to pay the 
costs. 

To this ruling Lupton excepted; the exception was overruled, 
and he appealed. 

Carter, for appellant. 
Attorney General, contra. 

DICK, J. Previous to the adoption of the Code of Civil 
Procedure, the power of the Court to order the prosecutor in  
criminal cases to pay costs, was regulated by Statute, and 
limited to a certain class of cases (Rev. Code, ch. 35, sec. 37,) 

.and the construction of this Statute has been well settled by 
the adjudication of this Court. 

Prosecutions for public offences are now defined as criminal 
actions (C. C. P., sec. 5,) and no person is regarded as n 
prosecutor unless he is so marked on the bill of indictment. 
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When a prosecutor is thus made party to an action for any 
kind of criminal offence he becomes liable under certain cir- 
cumstances to pay all costs of the action. Amendment to 
ch. 21, C. C. P., sec. 550. 

His Honor in the Court below did not determine the ques- 
tion, whether or not the witness Lupton was marked as prose- 
cutor. This was a preliminary question which he was bound 
to decide in the affirmative before he had the power to rcndcr 
judgment against the witness as a prosecutor. 

The judgmcnt below must bc reversed, so that liis Honor, 
after deciding the preliminary question rcferrcd to, may exer- 
cise his discretion in the matter. Let this bc certified. 

PER CURIAM. Judgment reversed. 

WILLIAM. PALIN, el. nl. a. JOHN G. SMALL. 

Where an om1 contract was m d e  with the three members of a part- 
nership personally, Held, that they could recover upon it in their 
joint names, without regard to the style of their partnership, although 
this had been set forth in the writ. 

ASSTJMPSIT, tried before Pool, J., at  Spring Term 1869 of 
the Superior Court of PASQUOTANI~. 

The writ was in the name of " William Palin, John Palin 
and Joseph Palin, partners, trading under the firm and style 
of Balin $ Brothers; " but the declaration was in their joint 
names only, and was for a breach of warranty of soundness 
of certain a,rtjcles: and a failure to deliver other articles ac- 
cording to an oral contract txado by thc defendant with the: 
three plaintiffs jointly and in person. 

The defendant asked the Court to instruct the jury that, as 
the writ was in the name of " William Palin, John Palin and 
Joseph Pa,lin, partners, trading under the firm and style of 
Palin & Brothers," i t  w x  iieccssary for the plaintiffs to prove 



JUNE TERM, 1869. 485 
----- - 

P m  et. d. a. Snm~. 

that they were partners and trading as alleged; and that the 
plaintiffs, having failed to introduce any evidence of that fact, 
could not recover. 

His Honor declined so to charge, but reserved the point. 
Verdict for the plaintiffs. Rule for a new trial upon the 

point reserved. 
Rule discharged. Judgment and Appcal. 

No counsel, for the appellants. 
Phillip &, Mer~imon, contra. 

SETTLE, J. Had the writ in this case been issued in the 
firm name of " Palin & Brothers," without reciting the indi- 
vidual names of the persons composing the firm, the defect 
would have becn fatal; for i t  is well settled that the writ must 
set forth accurately the name of each plaintiff and defendant. 

But here the writ does set forth the full names of a11 the 
plaintiffs, with the addition that they are " partners trading 
under the firm and style of Palin & Brothers." 

It is not prctended that the contract was not made with the 
plainties William Palin, John Palin and Joseph Palin, but 
the defendant insists that. as the writ recites tkat they were 
"partners trading under the firm and style of Palin & Broth- 
ers," the fact of partnership under such name should have 
been proved upon the trial. 

His Honor held this to be unnecessary, and was of the 
opinion that these words in the writ should bc regarded as 
surplusage. In  this we concur. The addition of the firm 
name to the individual names composing the firm was not 
necessary, but being added i t  can do no harm, and will not 
subject the plaintiff's to any additional proof. 

PER CURIAU. Judgment affil med. 
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MARTIN a. NcMmm's ADM'R. et. d. 

JOHN W. MARTIN v. A. B. McNILLAN Adm'r, et. d. 

Where the plaintiff sold mules to an agent of the Confederate gov- 
ernment, at a reduced price, giving as his reason for thus selling 
them, that they were to be used in the military employment of such 
government; 

Held, that the contract was against public policy, and, therefore, that 
no recovery could be had on a bond given for the pqment of the 
purchase money. 

(Phidips v. Hooker, Phil Eq. 193, cited and approved.) 

COVENANT, tried before Mitchell, J., at  Spring Term, 1869, 
of the Superior Court of ALLEGHANY. 

The action was brought upon a bond in'the usual form, for 
the payment of eight hundred and eighty dollars, bearing 
date May 1862, signed and sealed by the defendant Edwards, 
and by A. B. McMillan, dec'd, the intestate of the other 
defendant. 

It was in evidence that, before and a t  the time of executing 
said bond, the defendant Edwards was an agcnt for the Con- 
federate government, for the purpose of buying horses and 
mules to be used in the military service; that he had instruc- 
tions from the Quarter Master, under whose directions he was 
acting, to buy horses and mules on his own credit, as he, the 
Quarter Master, did not then have on hand any funds of the 
government, and that money would be furnished him to pay 
off the debts so contracted. It' was further in evidence that 
Zdwards, in pursuance of these instructions, went to the 
plaintiff and told him that he, Edwards, wanted to buy some 
mules for the Confederate government. The plaintiff replied 
that  he had a lot of mules for sale, and though he could get 
more for them than thc defendant offered, as he wanted 
them for the Confederate government, he might have them 
at that price. Edwards bought the mules, gave the bond 
declared on with A. B. McMillan as his surety, took the mules 
to Virginia, and there delivered them to the Confederate 
authorities , receiving from the Quarter Master payment 
th  erefor 
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The defendants' counsel asked his Honor to charge that if 
the plaintiff knew, when he parted with the mules, the purpose 
for which they were to be used, that he could not recover; 
and that as the contract was against public policy he could 
not enforce it. His Honor refused the instructions prayed 
for, but told the jury that if they believed the transaction to 
have been as stated above, the plaintiff was entitled to 
recover. 

Verdict for the plaintiff; Rule for a new trial; Rule dis- 
charged; Judgment and Appeal. 

P. H. Busbee, for the appellants. 

From the plaintiff's declaration, the "inducement to the sale" 
was an illegal employment of the mules; hence the contract 
cannot be enforced. Phillips v. Hooker, Phil. Eq. 193. Dater 
V. E a d ,  3 Gray (Mass.) 482. Briqgs r. Lazu~ence, 3. T. R. 
454. The Prize Cases 2 Black 635. 

Bragg, contra. 

Knowledge of the purpose for which the mules were to be 
used will not invalidate the bond. Holemon v. Johnston 
Confer. 341, Robinson v. Bland, 2 Beer. 1077. Hodqson v. 
Temple, 1. E. C .  L. R. 67. 

READE, J. The case before us sets forth that, "The 
defendant, Edwards, told the plaintiff that he wanted 
to buy the mules for the Confederate Government. The 
plaintiff replied that he could get more for them than thc 
defendant offered, but as the defendant wanted them for the 
Confederate Government, he might have them a t  that price." 
The principle involved in this case is so fully discussed in the 
late case of PhiUip v. Hooker, Phil. Eq. 193, that it need not 
b e  labored here. I t  is there said "that if the illegal use to be 
made of the goods enters into the contract, and forms the 
motive or  inducement in the mind of the vendor, then he can- 
not recover, provided the goods are actually used to carry out 
the contemplated design; but bare knowledge on the part of 
the vendor that the vendee intends to put the goods to an ille- 
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gal use, will not vitiate the sale and deprive the vendor of all 
remedy for the purchase money." Here the vendor said, "as 
you want them for the illegal purpose, you may have them a t  
a reduced price." And the goods were in fact used for the 
illegal purpose. 

There was error in his Honor's ruling. Judgment below 
reversed, and judgment here for the defendants. 

PER CURIAM. Judgment reversed. 

R. P, DICK, et a2 a. R. D. DICESON. 

A Court after allomingtan irreplax judgment by default final, taken at  
a previous term, to be amended into a judgment by default and 
enquiry, has po~ow at the same term to strike out such judgment 
altogether, and permit the defendant to plead; Il~erefore, no appeal 
Lies to the Supreme Court from such action. 

(Daais v. Shaver, Phil. 18, cited and approved.) 

MOTION, to set; aside a judgment by default, made before 
Buxton, J,, a t  Spring Term 1869, of the Superior Court of 
CUMBERLSND. 

This is the case reported in ante 185. Upon return 
of the case, the plaintiffs obtained leave to amend their writ 
by striking out the names of all of the defendants, except that 
of R. D. Dickson, as to whom judgment final by default had 
been irregularly entered a t  Spring Term, 1867. The plaintiffs 
were also allowed to amend the final judgment of 1867, so ae 
to make i t  a judgment by default and inquiry. Thereupon, 
R. D. Dickson, then left sole defendant, made i t  appear to the 
satisfaction of the Court that he had employed counsel to 
appear. and plead for him a t  the Appearance Term, who had 
omitted to do so; and moved that the judgment by default be 
set aside, and that he be allowed to plead as of the 
appearance Term. His Honor being ot the opinion, 
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that he had control of the case and could shape it by such 
direction a t  the present term as he thought justice required, 
granted the motion of the defendant. 

From this order the plaintiffs cra~red an appeal, which, upon 
their giving bond, was granted. 

Jno. W. Hiwdale, for plaintiff, cited, Revised Code ch. 
31, sec. 57 (2), Dick v. McLauren, 63 N. C. R. 185. 
Dunn v. Batcheh, 2 Dev. 6t Bat. 52. Keaton r. Bunh,  
10 Ire. 381; and argued that the motion to vacate 
comes too late, as i t  should have been made in a reasonable 
time after the entry of judgment-or a t  the next succeeding 
term. 

Strange and W. McL. McKay, contra. 

The Court had the power to set aside a judgment by default 
and inquiry, rendered a t  a previous term, even after the 
inquiry has been executed, upon proper cause shown. Andsr- 
son v. Devune, 2 Hay. 373, CogdeU v. Barjeld, 2 Hawks, 332, 

No appeal lies from a matter of discretion, or from a find- 
ing by the Court of a matter of fact. Stute v. Lanier, 3 
Hawks 175; State v. Rai jod ,  2 Dev. 214; Davis v. Slzaver, 
Phil. 18. 

SETTLE J. The record shows that at  the last term of 
the Superior Court of Cumberland County, after this case 
had been pending for two years, and had been before 
this Court, upon another point, ante 185, the plaintiffs 
come before the Court, asking favors, and are permitted 
to amend in two particulars. In the first place, by striking 
from their writ all of the defendants except Dickson ; 
and in the second place, by amending the record nunc p r o  
tunc, so as to make it appear that a ,judgment by d@ult ancl 
iqu i ry ,  had been entered a t  Spring Term 1867, instead of the 
"judgment by default final," which was set aside a t  Spring 
~ e r r n ,  1868. 
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We were informed upon the argument by the counsel for  
the plaintiffs that these amendments were allowed without 
terms. It will be borne in mind that a t  Spring Term 1868 
of Cumberland Superior Court, when the "judgment by de- 

fault $naZv was set aside as irregular, upon the motion of the 
defendants McLau~in and Dickson, the plaintiffs appealed to 
this Court, and i t  does not appear that they moved to have 
their judgment entered as a judgment by dguult a d  dnquiry, 
as of Spring Term 1867, until the last term of the Court, 
to-wit: Spring Term 1869, when i t  was granted. And there- 
upon the statement of the cafe recites, "R. D. Dickson, now left 
sole defendant, made i t  appear to the satisfaction of the 
Court that he had employed counsel to appear and plead for 
him a t  the appearance term, who had omitted to do so until 
now, and moved that judgment by default against him be set 
aside and that he be allowed to plead as of the appearance 
term." This His Honor allowed, "being of the opinion that 
he had coritrol of the case, and could shape it, by such direc- 
tions as  he thought justice required." 

In this opinion we concur. 
As to the power of the Court to set aside judgments by 

default, we entertain no doubt, and we have nothing to do  
with the exercise of its discretion. Both parties asked favors 
and though His Honor changed his ordcrs, in part, i t  was all  
done during the same term of the Court, while the matter was 
in@ri and under the control of the Court. I t  is unnecessary 
to discuss the questions made before us, upon the argument, 
as to the effect of regular or irregular judgments, and of the 
power of the Courts over them; the learning on this subject 
may be found in the report of this case a t  the last term, and 
in Davis v. Shaver, Phil. 18, and the cases there cited. 

Courts are clothed with a large discretion, in amending any 
process, pleading, or proceeding in any action, and even 
defects in judgments and executions, for the furtherance of 
justice. And they have power for the same purpose, to set 
aside all irregular proceedings, from the leading to the final 
process. And while questions as to the power of other Courts 
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may be brought in review before this Court, we have no juris- 
diction to review the exercise of discretion in t.hose matters,, 
where Courts are clothed with discretionary powers. 

Let this be certified, &c. 

PER C U R I ~ .  Affirmed. 

STATE v. WILLIS Ha4UGHTON. 

Petit larceny being a felony in this State. the Special Court estab- 
lished for the City of Wilmington has no jurisdiction of it. 

LARCENY, tried before CantweU, J., a t  January Term 1869, 
of the Special Court of WILMINGTON. 

The defendant was indicted for stealing "one axe, of the 
value of five cents," and thereupon demurred on the ground 
that the Court had not jurisdiction. The Court sustained the 
demurrer, and directed the defendant to bc discharged. From. 
this order the Solicitor appealed. 

Attorney General, for the State. 
No counsel, contra. 

DICK, J. The jurisdiction of the Special Court estab- 
lished in the city of Wilmington is limited to the trial of mis- 
derneanors committed within the corporate limits of said city. 
Acts 1868, ch. 12. 

The defendant in this case was indicted in said Court for 
petit larceny, and the question presented for our consideration 
is, whether the said Special Court has jurisdiction of the 
offence charged. 

Petit  larceny is a felony at  common law; and occasioned a 
forfeiture of goods and chattels, and rendered a person con- 
victed infamous, and incompetent as a witness in a court of 
justice. C. Lit. 391, a. 4 Black. 94, 3 Chit. Crim. Law,928. 
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In an indictment for this crime at  common law, i t  is necessary 
to allege that the goods were taken feImioudy, 1 Hawkins, P. 
C. 152. In this State we have established the common law by 
statute, so far as i t  is adapted to our form of government; Rev. 
Code, ch. 22. 

Forfeiture of lands and goods (and not capital punishment) 
is the chief characteristic at  common law distinguishing felo- 
nies from misdemeanors; 4 Black. 9-4. 

Porfeiturc and corruption of blood for crime are unknown 
in this State, yet the distinction between felonies and misde- 
meanors is a part of the common law which we have adopted, 
and in some respect the distinction is still important. The 
ordinary common law punishment for felonies is death by 
hanging, and the idea of capital punishment is usually asso- 
ciated with such crimes. The influence of christianity upon 
the legislation and ,judicial proceedings of our ancestors greatly 
mitigated the severities of tho common law, by allowing the 
benefit of clergy in many cases of felony. 

Petit larceny was never a capital felony, and a t  common law 
was only punishable with whipping, imprisonment, or other 
corporal punishment, and a forfeiture of goods and chattels. 
The distinction betwecn grand and petit larceny, although for- 
merly of great importance, has been entirely abolishcd, both 
in England and in this State. In England petit lsrccny has 
been elevated to the degree of grand larceny by Stat. 7 and 8, 
Geo. IV, Ch. 29, and in this State simple l a ~ c n i e s  are all 
punished a s  petit larceny. R. C. ch. 34, s. 26. In many of 
tlie States of the Union, petit larceny has been made a misde- 
meanor by statute, and as thc common law punishment for the 
offence has been recently so greatly changed, we see no good 
reason why larceny should any longer remain in the list of 
lelonies. It may have been the intention of thc framers of the 
statute above referred to (R. C. ch. 34, s. 26) to make larceny 
a misdemeanor, but we do not feel authorized by a forced 
judicial construction to abolish a long established rule of 
tlie common law, and thus by implication to enlarge the author- 
ity of a Court of limited jurisdiction. 
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There is no error in the ruling of his Honor in the Court 
below, and the judgment is affirmed. 

Let this be certified, &c. 
PER CURIBM. No Error. 

THE STATE a. JOBEN CHERRY and SAI;CIY CHERBY. 

It is within the discretion of the Judge presiding at a trial to adnzit or 
exclude evidence which, at the stage of the case when it is tendered, 
is irrelevant, even although the counsel tendering it promises b 
connect it with thecase by subsequent testimony; tl~erefbi-e, no appeal 
to this Court lies from a ruling which excludes such evidence. 

Where an imputation against the character of a witness is made by 
ehe very question which is put to him, evidence in support of that 
character becomes competent. 

A witness called merely to sustain or impeach the character of another 
witness in the cause, may himself be either impeached or sustained. 

A building of hewn logs (twenty-six feet by fifteen,) divided by a pm- 
tition of the same, upon one side of which were horses, and upon 
the other, corn, oats and wheat, (threshed and unthreshed,) also 
hay, fodder, kc., ha~&g sheds adjoining, under which were wagons 
and other fazming utensils, is a "barn" within the meaning of that 
word in the Rev. Code, c. 34, s. 2, punishing with death the burn, 
ing of barns having grain in them. 

(W v. Laughlin, 8 Jon. 455, S. v. Gawett, Bus. 359, citedand approved.) 

ARSON, tried before Logan, J., at Spring Term 1569 of the 
Superior Court of GASTON. 

Upon the trial it was shown that the building charged to  
'have been burned, was of hewn logs closely fitted together, 
twenty-six feet by fifteen in size; that a partition of hewn logs 
ran through it, cutting off eight or nine feet from the length, 
Tor stables, in which were kept his horses; that the other part 
(having an upper and a lower room,) usually held fodder, hay, 
and (in the room below) oats, rye, and wheatr, in the straw and' 
threshed; also, sometimes corn; that there were sheds adjoin- 
ing on three sides, in which were kept the owner's buggy 
wagon, threshing machine, wheat-fan, ploughs, farming tools, 

32 
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&c. ; and that when burned the building contained two horses, 
sixty bushels of threshed oats, ten bushels of corn, and a few 
bushels of rye. 

Upon the trial the State introduced one Louisa Costner, 
and upon cross-examination for the prisoner, she was asked 
if "she did not have a bedstead in her house 1" The question 
having been objccted to as irrelevant, the Court asked what 
was its object. The counsel declined to answer in the presence 
of the witness, as i t  would enable her to evade it, but added 
that they expected to connect it with the case. Thereupon the 
Court excluded the question, and the prisoner excepted. 

The prisoner introduced one James Davis as a witness to 
character only, who testified that the character of certain State 
witnesses wasbad for virtue andtruth. He was afterwardsasked 
by the State if the character of those witnesses was not as good 
as his own, both for virtue and truth. The prisoner's counsel 
told the witness that he need not answer that question. T h e  
Solicitor did not insist upon an answer, and none was made. 

The prisoner then introduced a, witness, and proposed t~ 
prove the character of James Davis; the State objected, and 
the objection was sustained. Thereupon the prisoner excepted. 

Verdict, Guilty; Rule for New Trial; Rule discharged; 
Judgment, and Appeal. 

PEARSON, C. J. Whether Louisa Costner "had a bedstead 
in her house" was a fact irrelevant to the case a t  the time she 
was aeked the question, so far as then appeared, and of course 
the evidence was inadmissible and ought to have been rejected, 
unless the statement of the prisoner'scounsel that "they expected 
to connect i t  with the case" made i t  an exception to the gen- 
eral rule. The prisoner's counsel had no legal right to put 
the question, so i t  was no error to reject it. Under the cir- 
cumstances i t  was a matter within the discretion of the Judge, 
and this Court has no power to review his decision. 

Haigh v. 13elcher, 32 E. C. L. R. 553, was relied on in the 
argument before us. There Coleridge, Judge, admittcd the 
evidence, saying, "This is clearly a fact, but from aught that. 
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now appears, quite irrelevant. I must receive the evidence 
on Mr. Estis' undertaking to show the relevancy hereafter by 
evidence." This authority would have warranted the Judge 
in receiving the evidence in our case, but i t  was clearly a 
matter of discretion, and is so treated by all the text writers 
who comment on the case: Roscoe 95, 96. "Circumstances 
alter cases." In  England the barrister who conducts the case 
in court, is furnished by the attorney who prepares the case 
out of court, with a "brief,'7 in which is set forth all of the 
evidence that the party can obtain, and the attorney is held 
responsible for the accuracy of the brief, which he prepares 
after a careful examination of the witnesses. In  this State 
the barrister is not assisted by anattorney; he undertakes both 
offices. Gentlemen of the bar on the circuit do not usually 
prepare very full briefs, or examine very carefully into the 
evidence, but rely on what is whispered to them by their 
clients. This authorizes, if i t  does not call for, a different ex- 
ercise of the discretion. 

11. The question put to the witness James Dav i~ ,  was an 
imputation on his character, and was calculated to degrade 
him before the jury. His Honor rejected evidence as to his 
character. In  this there is error. Why should the jury have 
been kept in the dark as to what kind of man this witness 
was ? Why should the case go to them with a cloud over it 
by reason of "a fact transpiring in the course of the trial, which 
was a proper subject for remark both by the counsel and the 
Court ?" Garrett's case, Bus. 359. 

I t  was said on the argument, that his Honor rejected the 
evidence on a supposed rule of law, "an impeaching witness 
cannot be impeachedl17' and we are told this supposed rule of 
law is acted upon in that circuit, and is based on the ground 
of avoiding the inconvenience of an endless process. If the 
impeaching witness can be impeached, the last witness may also 
be impeached, and so on ad iy'initurn. This inconvenience 
cannot occur very often, or be very serious, for the general 
practice is to call only the most respectable men in the com- 
munity, as to character, and the instance of calling a witness 
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of doubtful character, to prove character, is exceptional. Let 
it be understood that an impeaching witness cannot be im- 
peached, and the exception will soon be the general rule. But 
be this as i t  may, truth should not be excluded to avoid incon- 
venience; and it is enough to say that no case, or dfctum, or  
sentence from a text writer was cited to support this sup- 
posed rulo of evidence; on the contrary, i t  is laid down by 
the test writers, that an impeaching witness may be impeached 
by proof of general character, or on cross-examination, and 
when that is done the impeaching witness may be supported 
by proof of general character. Roscoe 96, 2 Phillips 432. 

We imagine this supposed rule of evidence had its origin 
In a misapprehension of the rule, "When a witness on cross- 
examination is interrogated as to a collateral fact, his answer 
concludes the matter, and no furthcr evidence of particular 
facts is admissible, to avoid getting off on a side issue." But 
the matter is open to evidencc of' general character; so the 
error to which we have adverted scems to have been caused by 
not attending to the distinction between eridence of particular 
hcts, and evidence of general character. 

111. The building described by the witness is a barn, both 
according to the legal acceptation of the word, and also its 
popular meaning. Ask any man if this building is a barn. 
We will reply: "If i t  is not one, I don't know what you would 
call a barn." The circumstance that a part of the building 
was used as a stable, does not affect its character as a barn. 
f ndeed, that is usually the case in the middle and western par& 
of the State. Some people are not fortunate enough to have a 
barn; as an old out-house used to keep shucks, peas anC 
nubbins in, does not rise to the dignity of a barn in legal 
acceptation or in common parlance. Laughlin's case, 8 Jon. 
454. But in our case there was a substantial building, largc 
enough to hold the horses, and the hay and grain, in the straw 
and after i t  was threshed, and also the wagons and other utm- 
eils of the farm. I t  matters not whether the house mas built 
of logs or of st,one, or was a frame-house and weather boarded, 
mch a building is a barn, and is under the protection of the 
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law. The prisoners were not convicted according to the rules 
of law. Judgment reversed. 

This will be certified, &c. 

Doe on demise of BSm'ORD GAINEY and wife v. DEMX'SEY HAYS. 

The decla~,ations of a grantor made previous to the execution of a 
deed are inadmissible to control or explain the meaning of language 
used in such deed. 

(P& v. Alexander, 7 Jon. 603, cited and approved.) 

EJECTYENT, tried hefore Buxton, J ,  a t  Spring Term 1869, 
of the Superior Court of CUMBERLAND. 

The land in dispute consisted of about six acres, and was 
included between two roads or sections of roads, both leading 
from "Smith's ferry to Bass's ferry." The deed of the lessor 
of the plaintiff called for " the main road from Smith's ferry 
la Bass's ferry on Neuse," as one of its boundary lines. The 
question submitted to the jury was the proper location of this 
line. The defendant introduced one Whitfield Wood, who 
testified that the grantor in the deed under which the plain- 
tiff's lessor claimed, told him eleven days before the execution 
of the deed, that "he  intended to make Ashford Gainey a 
deed giving him all of the land north of the tho~oughfstre'~ 
(which was the line contended for by the defendant.) To the 
admission of this evidence the plaintiff excepted. 

Verdict for the defendant; Rule for a new trial for error 
in the admission of 'the testimony objected to; Rule dis- 
charged; Judgment and Appeal. 

St~ange, for the appellants. 

N. Jilt Ka y, cont la. 
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DICK, J. The question of difficulty in this case, is the 
proper location of the boundary line described in the deed of 
the lessor of the plaintiff as "the main road from Smith's 
ferry to Bass's ferry on Neuse." The termini of said boundary 
line are agreed upon by the parties, and i t  is unnecessary for 
this Court to express any opinion on that question. There 
are two roads running between said termini, and i t  is a ques- 
tion for the jury, to determine which road fits the description 
of said deed. The deed must speak for itself, and par01 evi- 
dence is inadmissible to show the intention of the grantor by 
his declarations made previous to the execution of said deed. 

His Honor in the Court below erred in admitting the testi- 
mony of the witness Whitfield Wood, as to the declarations of 
the grantor made eleven days before the execution of the said 
deed as to the boundary line in controversy. Patton v. Alex- 
ander, 7 Jon. 603. 

For this error there must be a venire de novo. Let this be 
certified. 

JAMES A. JOHNSON v. JOHN T. JUDD, el a2. 

Writs of summons issued in January 1869, should have been returnable 
before the Clerk, and therefore if made returnable before the Judge 
at Spring Term 1869, on motion by the defendant to that effect, 
should have been dismissed. Since then the act of April 1 1869,J"to 
amend certain irregularities" kc., allows such errors to be cured by 
amendment &c. 

MOTION to dismiss a summons, heard before Buxton, J., a t  
Spring Term 1869 of the Superior Court of HARNETT. 

The facts are sufficiently set forth in the opinion. 

N. ilfcKay, for the appellants. 
No counsel, contra. 
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RODMAN, J. This action was commenced by a summons, 
dated 5th January 1869, which required the defendants "to 
appear before thc Judge of our superior Court of Lam at  a 
Court to be held for the county of Harnett, at  the Court House 
in Lillington, on the second Monday of Febuary &c." This 
was erroneous: Section 73 C. C. P., says, the summons shall 
require the defendant "to appear at  the office of the Clerk of 
the Superior Court" within a certain number of days after the 
service &c." The difference is material, as was pointed out in 
Smith r. HcIIwuine ante 95, because there is no day 
in which the pleadings can be made up before the Judge. The 
pleadings are to be filed in the Clerk's office, and jurisdiction 
is given to him to decide, in the first instance, on all questions 
.of practice and procedure arising in the course of coming to 
an issue. Sec. 108. C. C. P. 

At Spring Term 1869, the defendants appeared and moved 
to dismiss the summons," on the ground, as the case states, "that 
it was not a summons," by which we understand to be meant, 
that i t  was not in conformity to the Code; the Judge refused 
to dismiss, and the defendants appealed to this Court. I t  seems 
-to us clear that, as the law stood at that time, the Judge should 
have dismissed the summons or have imposed upon the plain- 
tiff the alternative of amending it. After the appeal however, 
the Legislature, by an act entitled "An Act to amend certain 
irregularities in the mode of commencing certain actions" &c., 
ratified 1st April 1869, enacted that "in all civil actions here- 
tofore commenced, in which the process has been or shall be 
made returnable "before the Judge," no advantage shall be had 
or taken by reason thereof, but the same shall be held regular, 
and may be amended as to the process and pleadings at  any 
time, without costs, but upon such other terms as to the Judge 
.of the Court shall sezm just" &c. The error committed by 
the Judge makes it necessary to reverse his decision, but in 
consequence of the statute, this Court cannot dismiss the case, 
nor can it allow the summons to be amended, and the plead- 
ings to be made up here; i t  is necessary therefore to send the 
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case back to the Judge of the Superior Court, in order that 
he m y  proceed as required by the statute. 

PER CURIAM. Order accordingly. 

STATE v. BENJAMIN DOUGLASS. 

Objection to the manner of summoning the grand jury, can only be 
taken before trial; and such objection to the petit jury or special 
venire, by challenging the array. 

Jndgments can be arrested only for some matter which a~ppears, or for 
the omission of some matter which ought to appear, upon the recurd. 

(&me v. Martin, 2 Ire. 101, Slate v. Davis, 2 Ire. 153, State v. Under- 
wood, 6 Ire. 96, &e v. Bar$.&, 8 Ire. 344, Slate v. Ward, 2 Ha* 
443, Stale v. P&iok, 3 Jon. 443, L3de v. Roberts, 2 Dev. & Bat. 540; 
cited a4nd approved.) 

MURDER, tried before Buxton, J ,  at  Spring Term 1869, of 
the Superior Court of MOORE. 

The jury having returned a verdict of guilty, there was a 
rule upon the State to show cause why a new trial should not 
be granted for the following reason, riz: 

That K. H. Worthy, who as Sheriff of Moore county sum- 
moned the regular jury, grand and petit, for the term as well 
as the special venire in the case, was not th i  lawful Sheriff of 
the county of Moore, being disqualified under the XIV 
Amendment of the Constitution of the U n i t d  States. (See 
Wor.thy v. Bawetl, ante 199.) 

nule discharged; Motion in arrest of judgement for the 
same grounds as those taken for a new trial; Motion over- 
ruled; Judgment and Appeal. 

Attorney General, for the State. 
No counsel contra. 
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STATE a. DOUGILASS. --- 

SETPLE, J. We have examined this case with the care 
which its importance demands, and have considered not only 
the points made upon the trial. below, but have looked to the 
record to see if anything more could be suggested in favorem 
vitce. We have found no error in the record. 

Let us consider,the points relied upon by the prisoner. 
After a verdict of guilty, the prisoner obtained a rule u p o ~  

the State to show cause why a new trial should not be granted, 
for the reason that K. H. Worthy, the person who, as Sheriff 
of Moore county, summoned the regular jury, grand and petit, 
for said term of the Court, as well as the special venire in 
this case, was not the lawful Sheriff of the county of Moore, 

The facts in regard to the office of Sheriff are fully set 
forth in the statement of the case made by his Honor, the 
presiding Judge. But we are relieved from their considera- 
tion and from all inquiries as to thevalidity of the acts of the 
Sheriff in regard to the grand jury which found the bill, and 
the petit jury which tried this case. Whether he was Sherifi 
de facto, or dejure, i t  is immaterial to inquire; for the objec- 
tion, if i t  ever had any force, comes too late. Objection to 
the grand jury can only be take'n before plea in chief, or a t  
all events before trial. State v. Martin, 2 Ire. 101, State v. 
Davis, 2 Ire. 153, State v. Underwood, 6 Ire, 96, State v. Bar- 

jield, 8 Ire. 344. 
If the prisoner had wished to take advantage of this objec- 

tion to the petit jury and special venire, he should have done 
so by challenging the array. After he had waived his right 
of challenge, and had taken his chances of an acquittal before 
the jury, he could not go back and " take a double chance,'" 
by impeaching the very jury upon whom he had put himself 
for a safe deliverance. Stute v. Ward, 2 Hawks 443, State v. 
Patrick, 3 Jon. 443. 

The different defences in criminal pleadings, as in civil, 
must be brought forward " in apt time, due farm and 
proper order." 

A Judge it is true has discretion to set aside a verdict, and 
grant a new trial, a t  the instance of the prisoner in a11 cases 
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where justice may require it; but the exercise of that discre- 
tion cannot be reviewed. The rule was discharged, and the 
prisoner thereupon moved to arrest the judgment for the same 
reason set forth as ground for a new trial. This motion was 
also overruled. Judgment can only be arrested for some 
matter appearing, or the omission of some watter which ought 
to appear, upon the face of record. This matter was not 
brought forward until after trial and conviction, and formed 
no  part of the record in a legal sense. Indeed, as said in 
reference to the rule for a new trial, this objection if i t  ever 
had any force, will avail nothing by motion in arrest of judg- 
ment. State v. Roberts, 2 Dev. & Bat. 540., Whart. Crim. 
Law, $ 3043. The judgment of the Superior Court is affirmed. 

Let this be certified &c. 

PER CURIAM. No error. 

JAMES, MURPHY c. ALEXANDER H. MEFLRITT. 

A regular final judgment can not be set aside at a subsequent term on 
motion, even although it was entered under a misapprehension of 
counsel. 

An apped from an order to vacate a judgment, leaves such judgment, 
and any execution issued under it, in full force. 

MOTION to set aside a judgment, heard by Russdl, J ; ,  at  
Spring Term 1869 of the Superior Court of SAMPSON. 

The defendant's counsel moved to set aside a judgment ren- 
dered in an action of trover, a t  Fall Term 1867 in favor of the 
plaintiff. The judgment had been entered by consent of the 
defendant's counsel. I t  appeared to the Court that one Mer- 
ritt  had represented to thp defendant's counsel that the defen- 
dant would be satisfied with this arrangement, provided the 
costs did not exceed twenty-five dollars; and that, acting upon 
this statement, the counsel consented to the judgment. It 
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appeared further that the costs exceeded twenty-five dollars, 
and that the defendant had never authorized Merritt to instruct 
his counsel to consent to the judgment; 

The Court ordered the judgment in this case to be vacated, 
and the case to be reinstated on the docket. From this order 
the plaintiff appealed. 

Strange, for appellant. 
No counsel contra. 

READE, J. I t  is settled that a regular final judgment can 
not be set aside at  a subsequent term on motion. The judg- 
ment in this case was regular, and had the additional force of 
being by consent of parties. The fact that the defendant's 
counsel consented under the false representation of a third 
person that his client was willing to pay it, makes no differ- 
ence. 

The effect of the appeal from the order vacating the judg- 
ment, was to leave the judgment and execution in full force; 
and the money raised under the execution will be paid over 
to the plaintiff. There was error. Judgment here for the 
plaintiff for costs. 

PER CUBIAM. Judgment accordingly. 

STATE v.  SANDY RATTS. 

When the punishment for a common law offence has been mitigated 
by statute, it is not proper that the indictment s h d  conclude 
'' agaiast the form of the statute." 

LARCENY, tried before Cloud, J., a t  Spring Term 1869, of 
the Superior. Court of ROWAN. 

The defendant was convicted of the larceny, whereupon he 
moved that the judgment be arrested for the following reason: 
that as the punishment of the offence had recently been altered 
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by statute, the indictment ~hould have concluded "against the 
form of the statute, &c." 

Motion overruled. 3udgmenC and appeal. 

Boyden & Bailey, for the appellants. 
Attorney General, contra. 

DICK, J. Where an offence exists at  common law, and only 
the punishment is altered by statute-in such cases it is not 
necessary for the indictment to conclude "against the form of 
the statute," as it is the offense which is the subject of the 
indictment, not the punishment. 

If an offence a t  common law is made an offence of a higher 
nature by statute, then the indictment must conclude against 
the statute, 2 Hale P. 6 .189, l  Sauna. 145, l  Moody 402-404, 
1 Bish. Cr. Law, Ch. XI. 

The offence alleged in the indictment in this case, is petit 
larceny at  common law, and the punishment for such offence 
was whipping, imprisonment, or other corporal punishment. 
This punishment has been mitigated to imprisonment a t  hard 
labor, by a recent statute, Acts 1868, ch. 44, sec. 5. 

The indictment is properly drawn according to the common 
law, and his Honor was right in inflicting the statutory pun- 
ishment. There is no error. 

Let this be certified, &c. 

PER CURIAM. No Error. 

It. L. MYERS Adm'r., a. W. D. CREDLE. 

Where the defendant in a writ of replevin was not in possession of the 
thing sued for at the time the writ was issued, and refused to give 
bond, no recovery can be had against him. 

Third persons, who after the issuing of a writ of replevin come forward 
m d  give the bond and receive possession of the tbing sued for, 
from the phintiff, are not liable to a recovery in smh action. 
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M m  v. CREDLE. 

REPLEVIN, tried before Jones, J. at Spring Term 1869 of the 
Superior Court of BEAUFORT. 

At the time when the writ was served upon the defendant 
Credle, the schooner, the subject of the suit was in the posses- 
sion of Respass, a Constable, who had seized i t  by virtue of an 
execution; and Credle refused to give bond. I t  remained in 
the possession of the Sheriff, or of the plaintiff, for several 
weeks afterwards, when one J. R. Selby and one Robert Lup- 
Qn appeared and claimed it as their property, and i t  was 
delivered up to them by the plaintiff's attorney, upon their 
giving bond. The plaintiff claimed a verdict against Credle, 
and also against S e l b ~  and Lupton. 

The Court charged the jury that if Credle refused to give 
m y  replevy bond, and abandoned all claim to the vessel, and 
hhat, if afterward the plaintiff, by himself or his attorney, 
voluntarily surrendered the vessel to Selby and Lupton upon 
their giving the bond referred to, the plaintiff could recover 
neither against Credle, nor against Selby and Lupton in this 
suit. 

The plaintiffs counsel excepted. Verdict for defendant; 
Rule for a new trial; Rule discharged; Judgment and 
appealed. 

Carter, for the appellant. 
Phillips $ Merrimon, contra. 

READE, J. I. The plaintiff cannot recover against the defen- 
dant Credle, because at  the time the writ was issued he was 
not in possession of the property, and did not have the control 
of the same, Rev. Code, ch., 98, sec. 1. 

11. The plaintiff cannot recover agaist Selby and Lupton, 
because they are not parties to the suit. The fact that the 
plaintiff surrendered the property to them upon their entering 
into bond "to perform the final judgrlhent in the suit9' did not 
make them parties. Whether there is any remedy against 
them upon their bond, in some other proceeding against them, 
is not before us. 
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There is no error. There mill be judgment here for defen-. 
dant. 

PER CURIAM. Judgment affirmed, 

STATE v. JAMES CREDLE. 

Error in the charge of the Court, on a trial for crime will not give the 
State a right to appeal after a verdict of not guilty. 

(& v. Taylor, 1 Hawks 462, cited and approved.) 

MISDEMEANOR, in killing live-stock, tried before J m ,  J., 
at Ball Term 1868, of the Superior Court of BEAUFORT. 

The defendant, was indicted for killing a steer: in the first 
count alleged to be property of one James Edwards, and in 
the second, of some person unknown. 

His Honor charged the jury that they must be satisfied that 
the defendant did kill the steer, and that i t  was the property 
of James Edwards, as charged in the first count of the indict- 
ment; and that, if they were not so satisfied, they could not 
convict on the second count. To this part of the charge the 
Solicitor excepted. There was a verdict of "not guilty," and 
the Solicitor for the State appealed. 

F. E. Busbee, for the State. 
No counsel contra. 

SETTLE, J. " Nemo debet v k  vexari, pro ma et e&m causal1' 
is a principle of the common law, as well as of humanity. 

The bill of indictment upon which the defendant was put 
to trial contained two counts, and there was a general verdict 
of not guilty. 

Admitting that there was error in his Honor's charge, as  
to the second count, i t  cannot be reviewed upon appeal by the 
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State; State v. T a y h ,  1 Hawks 462-for, while the humafiity 
of our law gives the right of appeal to the iccused in all 
cases, the class of cases in which the State has that right, i~ 
very small. A legal acquittal in any Court of competent 
jurisdiction, if the indictment be good, as we think i t  was in 
this case, will preclude any subsequent proceedings before 
every other Court. 

PER CURIAE. Appeal dismissed, 

STATE, ex. re2. DONALDSON v. WALDROP. 

Justices must recognize defendan& in bastardy cases to appear before 
the Superior Courts. County Commissioners have no jdudiction 
of such oaaes, nor any judicial powers whatever. 

MOTION to vacate a recognizance, heard before Cannon, J, 
a t  Spring Term 1869, of the Superior Court of CHEROKEE. 

This was a proceeding commenced in the usual form before 
a Justice of the Peace, in which the relator charged the  
defendant with being the father of her bastard child. The 
Justice bound him over to the next term of the Superior 
Court for the County, when he appeared and moved to vacate 
the recognizance, on the ground that i t  should have been 
returnable before the County Commissioners, and that the 
Superior Court had no jurisdiction of the case. 

The Judge refused the motion, and the defendant appealed.. 

A t t m y  General, for the State. 
No counsel contra. 

RODMAN, J. (After stating the case as above.) I t  is diffi- 
cult to imagine a reason for supposing that the County Com- 
missioners, had any jurisdiction in the premises. They have 
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no judicial powers at all. Proceedings in bastardy are in the 
nature of a civil. action. State m. rel. Adam v. Pate, Bus. 
244. The Superior Court have exclusive original jurisdiction 
in all cases when i t  is not given to some other Court. ConsC. 
Art. IV, See. 15. Chapter 12 of the Revised Code concerning 
bastardy is still in force, except so far as it has been inciden- 
tally modified by the change in the system of Courts. The 
Judge was right in refusing the motion. Judgment that the 
State recover costs in this Court. 

Let this opinion be certified. 

Order accordingly. 

STATE ez. rd. D. H. McNEILL et. al. a. JOHN MORRISON, et. d. 

Whenever the Clerk of a Court is appointed to make sales, &c., it is to 
be taken that he isappointed in his official capacity, unless the arder 
of appointment expressly negatives the idea; and for default under 
such appointment the Clerk and his sureties are liable upon hif~ 
official bond. 

(Broughton v. Hqwood, PhiL 380, cited and approved.) 

DEBT, tried before Warren, J., at  Fall Term 1867 of the 
Superior Court of MOORE, 

The action was brought on the bondof one Currie, (deceased) 
Clerk of the County Court of Moore. The bond was given 
at October Term 1854 of the County Court, and the defendants 
are thesureties thereto. At July Term l8540f the County Court, 
a petition had been filed by the plaintiffs in this suit, praying for 
the sale of a slave for division, said slave belonging to the plain- 
tiffs as tenants in common. At October Term 1854, theremas 
this entry upon the trial docket: "Prayer of petition granted. 
Ordered by the Court that A. C. Currie be appointed com- 
rnissi~ne? to sell the slave, and report to the next term of the 
Couct. For decree, see minutes." The parts of the decree 
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necessary to be stated are as follows: "It is therefore ordered, 
adjudged and decreed that Alexander C. Currie be appointed 
a commissioner to make sale of said slave on a credit of six 
months, kc." "It is further ordered that the said commissione~ 
make his return to the next term of this Court." At Januaq 
Term 1855 a report was made, signedLLA. C. Currie, Commis- 
missioner," and confirmed. It set forth that the slave was 
aold on the 29th day of December, 1854, to Cornelius Dunlap, 
on a credit of six months, and that Dunlap gave his bond for 
$1,026, the purchase money. I t  was in evidence that Currie 
received the money on this bond before i t  became due, less some 
ten or fifteen per cent. upon the amount, and surrendered the 
bond to Dunlap, and shortly thereafter died. There was also 
evidence of a demand before the commencement of this suit. 

I t  was insisted that upon this evidence the sureties on the 
bond of Currie were not liable, but the Court was of a different 
 pinion, and there was a verdict for the plaintiff. 

Rule for a New Trial; Rule discharged; Judgment, and 
Appeal. 

Person for the appellants, cited Sadem v. Bean, Bus. 318. 

Nanning, and 3. McKay ccmtm, cited State v. Bradshaw, 
10 Ire. 229, Brouqhton v. Haywood, Phil, 380. 

READE, J. The statute authorizes the Court to appoint the 
Clerk, or some other fit person, to make sales, &c. 

Whenever the pefson who is Clerk is appointed, it is to be 
taken that he is appointedin his official capacity. Especially 
is this so, when in tb'e order appointing him, he is designated 
rn OS'CClerk." 

The words "some other fit person" mean some other person 
than he who is acting as Clerk. I t  may be that if the order 
of appointment negatived the idea that he was appointed ia 
his official capacity, he might fall under the words, "other fit 
person," but that is not this case. 

I t  is to be taken that the bond was payable to A. C. Currie, 
Clerk, &c., and reported to Court and filed in his office, and 
that upon it he received the money. 

83 
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The Clerk, then, and his sureties are liable upon his official 
bond, Broughton v. Haywood, Phil: 380. 

There is no error. Judgment will be entered here for the 
plain tiff. 

PER CURIAM. Judgment affirmed, 

ROBERT W. GLENN V. THE CHARLOTTE & SOUTH CARO- 

LINA R. R. COMPANY. 

Where a Carrier, upon being applied to by the owner to deliver cer- 
tain cotton, (then at its depot and in its possession for transporta- 
tion) to another Rail Road Company, declined to do it, or to allow 
the owner to do it-promising to deliver it, itself, within three days; 
Re14 that it was gross negligence for such Carrier to allow the cotton 
to romdn undelivered for several months afterwards and until it 
became rotten by exposure to the weather. 

I f  a jury decide correctly a question of law improperly left to them 
by the Court, the verdict cures the error of the Court. 

Senable, That a Cmnmon Carrier for hire, can protect himseIf by an 
express contract, to such extent only as will render his liability no 
greater than that of a Sp~cial Carrier for hire; also, that to render a 
parol contract to that effect binding upon the other paxty, there 
should be a consideration therefor; and that otherwise it would be 
.nudurn pacturn. 

(Cmion's case, 6 Ire. 164, cited and approved.) 

CASE, tried before Tourgee, J;, at  Spring Term 1869 of the 
Superior Court of GUILFORD. 

The plaintiff declared against the defendant as a common 
Carrier, Warehouseman and Forwarder, for damages sus- 
tained in the loss of certain cotton received by the defendant 
a t  Columbia S. C., for transportation to High Point in Guil- 
ford County. 

The cotton was received by the defendant in February 
1864, under a, special contract in writing, by which it was 
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claimed that i t  was liable for gross neglect only. It was 
carried to Charlotte, and the damage sustained by i t  was 
received a t  the depot there, whcre i t  was left upon the ground 
exposed to the weather for several months, until the larger 
portion of i t  had rotted. I t  had reached that point about the 
first of March 1861, and remained therc until August. 

It was shown for the plaintiff that he had gone to Char- 
lotte about the first of April 1864, and after some negotiation 
with officials upon both Roads, had been iinforrncd that the 
N. C. R. R. Co., would receive and transport the cotton im- 
mediately, the cotton being then in fair order, lying as above 
described, a t  the depot; that upon applying a t  the o%ce of the 
defendant to have it delivered at once, he was told that their 
hands were absent upon some other employment; and upon hi3 
offering to hire hands himself in order to deliver the cgttoq 
he was also told that the defendant would not permit freight 
that was in its hands for transportation, to be interfered with 
in that way-the official adding that the cotton would be 
delivered to the North Carolina B. R. Co., during the next 
three days. The plaintiff being satisfied with these assur- 
ances returned to his home in Guilford. 

The defendant introduced evidence tending to show that its 
Road was then greatly embarrassed and encumbered by mili- 
tary orders freight and passengers; and, with regard to the 
cotton, that on the next day after the plaintiff had visited 
Charlotte (as above) the defendant had offered to deliver the 
cotton to one Keisler the receiving and loading clerk of the 
N. C. R. R. Co., a t  that place, and that he had refused to 
receive it, on the ground of military orders freight, &, 

Afterwards one Scott, a witness for the plaintiff testified 
that Keisler was not authorized to receive, or refu* freight 
for the N. C. R. R. Go. 

The view of the ease taken by the Court renders it unnec- 
essary to set forth more of the facts. 

His Honor instructed the jury that the defendant wasl 

bound to ordinary diligence in storing and forwarding tb 
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cotton, and that if they should find that it had failed to excr- 
eise such diligence, then the plaintiff should recover. 

Verdict for the plaintiff; Rule for a new trial; Rule dis- 
charged; Judgment and Appeal. 

Fowk & Badger, for the appellants. 
Pl~&ps & Herrimon, contra. 

PEARSON, C. J. We are of opinion that the evidence, 
taking it most favorably for the defendant, makes out a case 
of gross negligence,and that the Judge ought to have instructed 
the jury that the plaintiff was entitled to a verdict. 

Then the plaintiff went to Charlotte in April 1864, and 
found his cotton in the condition it was in, he had a right to 
" quicken the diligence " of the defendant's employees. As 
m e  who puts process into the hands of an officer, may tell 
him that he has reason to fear the defendant will " slip out 
of the county " and the matter should be attended to without 
delay: if this requisition for prompt action be not complied 
with, and harm comes of the delay, the officer is liable. 

The plaintiff had made arrangements by which the cotton 
would have been received by the N. 6. R. R. Co. in two 
lours; of this he gave the defendant notice, and showed to 
&he employee an order under which the cotton would have 
been received and shipped to High Point "instanter," 
and required him to deliver the cotton during that evening. 
Whether the hands of the defendant were out of the way 
doing something else, or whether this was a pretext to exuct 
n h u s  of the &inti$, is immaterial to the question before 
us. It was the duty of the defendant, when his diligence was 
thus quickened by a special request, to have had the necessary 
hands on the spot, and failing in this, it was gross negligence 
ko refuse to allow the plaintiff to have the cotton moved at 
his own expense. This refuaal, whether upon rail road ati- 
quette, or for other motives, put the defendant in the wrong, 
and created an absolute duty to make good the assurance then 
given to the plaintiff to deliver the cotton within 4hree day& 
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As the plaintiff acted upon this understanding, and went home 
relying on it, its legal effect was an assurance that the thing 
would be done; and the defendant cannot escape liability by 
proof that he offered the cotton to Keisler the receiving and 
loading Clerk of the N. C. R. R. Co., who refused to receive 
it, saying "they had received a military order requiriug gov- 
ernment freight to be shipped;" because, in the first place, the 
defendant was fixed with the responsibility of an insurer, by 
the absolute promise made to the plaintiff; and, in the second 
place, there was no proof that this clerk, Keisler, had any 
control over the matter, or was the right man to apply to. 
On the contrary, Scott swears that Keisler was merely a load- 
ing clerk and had no authority to accept or refuse goods to  
be carried, and that the employees of the defendant had notice 
&hat this was exclusively the business of the witness Scott 

Taking all of the evidence, gross negligence is proved. For 
this reason we do not feel at  liberty to express an opinion 
upon the question so fully argued, i. e. whether a rail road 
company can restrict its liability to cases of gross negligence, 
by special contract. We are the less inclined to do so in this 
instance, because the contract sets out special circumstances 
that might take i t  out of a general rule, to-wit: the fact, that 
* the Government required for its transportation alrnod 
entirely the whole equipment of the road, and the damaged 
condition of the cars, caused by the transportation of troops, 
munitions of war, etc." As the idea of the exemption of a 
rail road company from the liability imposed by the common 
law on common Carriers, is put on the footing of a discharge 
by special contract, i t  would seen1 that the liability cannot be 
less than that of a bailee to carry for hire, which is for ordi- 
nary neglect: for the distinction is, that the one depends on a 
special, the other on a general contract. And i t  would also 
seem that this special contract should be supported by some 
consideration to take i t  out of the doctrine of nudum pactum 
So the question will be, can the mere doing of that which the 
party is bound to do any how, or subject himself to an action, 
amount to a consideration; or will it fa11 under the principle, 
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that payment of a part of a debt, the whole of which the 
party is then and there bound to pay, is no consideration to 
support a promise of a discharge of the balance of the debt. 
These suggestions are thrown out, with no intimation of an 
opinion, but as "food for reflection," and to show that we 
have considered the argument with which the Court was 
favored. 

The error of the Judge in leaving a question of law to the 
jury, is cured by the verdict. " Graton's case," 6 Ire. 164. 

PER CURIAM. Judgment affirmed. 

P. W. BROWN, Ach'r., &c. v. THE COMBIISSIONEES OF 

WASHINGTON. 

The fact that the officers of a corporation make a contemporaneous 
minute for their own information, of a par01 contract, in the absence 
of the other party, does not render oral evidence by that party of 
the terms of such contract, incompetent. 

Where the case transmitted to this Court shows that one party, in 
order to establish his title to land, tendered evidence of a parol 
lease thereof, and that it was rejected by the presiding Judge, Held, 
that it will not be presumed, in the absence of any reason assigned, 
for the purpose of supporting the ruling below, that the lease was 
one which the Statute of Frauds requires to be in writing. 

In order to make out error in the directions of the Judge below, it is 
not necessary to show that the evidence excluded would have made 
a good case for him who offers it-but, that by its exclusion he was 
prevented from developi?zg his case. 

TRESPASS, Q .  C. F., tried before Jones, J., at  Spring Term, 
1569, of the Superior Court of BEAUFORT. 

Upon the trial a question arose as to the rights of the plain- 
tiff under an alleged lease of the premises to him by the de- 
fendant. He offered evidence of a parol contract of lease, 
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which was objectcd to by the defendant upon the ground that 
there was a record of such contract made a t  the time by the 
defendants in the books of the corporation, as was shown by 
a witness, who also stated that the plaintiff was not then 
present. 

His Honor sustained the objection, upon the ground that the 
plaintiff should have produced the record, or have given 
notice to the defendant to do so, &c., before introducing parol 
proof. The plaintiff excepted. 

Verdict for the defendant; Rule for a new trial; Rule dis- 
charged; Judgment and Appeal. 

Carter, for the appellant. 
Phillips & Jlerrimon, contra. 

RODMAN, J. The case does not state the reason which 
induced the Judge below to reject the parol proof of the 
alleged contract of leasc between the parties, and we are 
somewhat uncertain what i t  was. IIe probably considered 
the entry of the contract on the books of the Commissioners 
as forming a written contract between the parties, in which 
the entry would be the primary evidence of the contract, and 
secondary would not be admissible until the absence of the 
primary was excused. We think this view cannot be sus- 
tained. The case states, indeed, that the entry was proved to 
have been made a t  the time of the contract; but i t  also states, 
somewhat inconsistently, that the plaintiffs were not present 
when the entry was made, and they do not appear to have had 
any knowledge of i t  before the trial. I t  seems to have been 
a memorandum of a past transaction made by the Commis- 
sioners for the information of themselves and their successors. 
As to the plaintiffs, i t  was res inter alios acta, and did not 
bind them. They ought to have been allowed to prove the 
alleged lease in any lawful s ay ;  instead of which the Judge 
denied all other modes of proof but the entry. 

I t  is said, however, that leases for more than three years 
;Ire invalid unless in writing; (Rev. Code, ch. 50, sec. 11) and 
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that i t  does not appear that the alleged lease was not for 
more than three years; and that consequently it does not 
appear, as i t  must to entitle the plaintiffs to a venire de novo, 
that they were wronged by the ruling of the Judge. The 
Judge does not put his exclusion of the plaintif% evidence on 
the ground that the contract must necessarily be in writing 
under the Statute, but on the ground that as i t  was in writing 
i t  could only be proved by the writing. The plaintiffs offered 
to prove a parol. lease which might-be good; i t  could only be 
known whether i t  was good or not after the evidence was 
heard. I t  is not necessary for an appellant to show here that 
he has a good cause of action, but only that he was prevented 
from developing his case by testimony, through an erroneous 
ruling of the Court. That we think sufficiently appears here.. 

Judgment below reversed. 

PER CUBIAM. Venire de novo. 

STATE v. HENRY C. DARR, 

The prosecutor upon an indictment for stealing a mule, found at FaJJ 
Term 1867 and tried at Spring Term 1869, may upon proper certifi- 
cate by the Judge below, be ordered by him to pay the costs of the 
case. 

(Slate v. Lumbrick, 1 Car. L. R. 543, and Stale v. Lupbn, at this term, 
cited and approved). 

ORDER to pay costs, made by Cloud, J., a t  Spring Term 
1869, of the Superior Court of FORSYTH. 

The defendant was endorsed as prosecutor on a bill of indict- 
ment for larceny of a mule, found a t  Fall Term 1867. On 
the trial there was a verdict of "not guilty," and the prisoner 
was discharged. Afterward, his Honor the Judge presiding 
having certiiicd that there was not reasonable ground for the 
prosecution, and that it was not required by the public inter- 
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est, but was frivolous and malicious, on motion, i t  was ordered 
that the prosecutor Henry 0. Darr, pay all costs of the cause, 
to be taxed by the Clerk, including dl the witnesses sworn for 
the defendants, as the Judge certified that a11 of them were 
necessary witnesses. 

From this order Darr appealed. 

Phillips & Merrimm for the appellant. 
Attorney Genwal, conha. 

READE, J. The offence charged, larceny, was one "of an 
inferior nature" within the meaning of the statute, Rev. Code 
ch. 35 sec. 37, which authorizes the Court to make the pros- 
ecutor pay the costs where the defendant is acquitted, and the 
prosecution "appears to be frivolous or malicious." State v. 
Lumbrick, 1 Car. L. R. 543. 

It appeared to his Honor that "there was not reasonable 
ground for the prosecution, and that i t  was not required by 
the public interest, and was 'frivolous and malicious."' If 
then the case were governed by the law as i t  stood mhen the 
offense was charged to have been committed, or  when the 
indictment was found, as was contended for by the prosecutor, 
he might properly be made to pay the costs. But the case 
falls under the C. C. P. $ 560, which was in force at  the time 
of the trial, and which provides that in any criminal action, 
for whatever grade of offense, the prosecutor, if one is marked 
on the bill, may be ordered to pay costs, "mhen the Judge 
shall certify that there was not reasonable ground for the pros- 
ecution, and that i t  mas not required by the public interest" 
State v. Lupton, a t  this term. It was therefore proper in 
this case to make the defendant, who was the prosecutor in the 
case in which the order was made, pay the costs. There waB 
no error in the judgment appealed from. 

This will be certified, &c. 

PER CURIAM. Judgment affirmed. 
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STATE v. BRANTLY and WATKINS. 

STATE v. LAWRENCE B W T L E Y  AND WESTON WATKINS. 

The rule 'ydszon in uno fahum i n  omnibus" is not a rule of law in this 
State; and the jury may believe all, or a part, or none, of the testi- 
mony of a witness to whose evidence that rule is applicable, as they 
think best. 

A Judge is not bound to follow the very words used by counsel in a 
prayer for instructions, provided that he is substantidy correct in 
the language which hc does use. 

An omission of the word "county" before the words "of Wake" is imma- 
terial in the record of the t r id  below, as the Court is bound to know 
what are the counties of the State. 

(Slate v. NeviUe, 6 Jon. 423, Ru?.ton v. March, Ib. 409, Slnte v. Smith, 8 
Jon. 132 cited and approved). 

ROBBERY, tried before Watts, J., a t  Spring Term 1869, of 
the Superior Court of WAKE. 

The bill of indictment was 'found at  Spring Term 1869, of 
the Superior Court of Franklin, and upon the affidavit of the 
defendants, the cause was removed to Wake. The facts suffi- 
ciently appear in the opinion. 

Xlmrp, for the appellants. 
Attorney General, contra. 

RODMAN, J. The prisoners were indicted for robbery and 
larceny. Upon their trial one Dampier, an accon~plice, was 
examined as a witness for the prosecution. The counsel for 
the defendants asked the Court to charge the jury that if they 
believed any witness or witnesses had wilfully sworn falsely 
to any material fact in the case, they were authorized to reject 
the whole of the evidence of such witness or witnesses. The 
learned Judge declined to charge as requested, but told the 
jury that the rule 'ffabzm in unofaburn in omnibus," does not 
now prevail in this State: that the jury could believe a part, 
all or none of the testimony, and that i t  was a question of 
credit, of which they were the sole Judges. The defendants 
were convicted and appealed, and now assign tha Judge's 
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refusal to charge as requested, for error. No ground is laid 
for the instruction asked for: i t  does not appear that any wit- 
ness was alleged to have sworn falsely: for aught that appears, 
the instruction was wholly an abstract one, and not pertinent 
to the case. But waving this, and admitting for the present 
that the instruction asked for was entirely correct, both in 
substance and lnnguage, then the Judge did give the instruc- 
tion substantially ; and we are not aware of any rule requiring 
a Judge in instructing the jury, to use the very words of the 
oounsel asking the instruction. If the instruction asked for 
be correct in law, and framed in perspicuous and intelligible 
language: there can be no reason why the Judge should not 
use the very words of counsel, as they may be supposed to 
have been carefully chosen: but if the Judge thinks that by 
altering the words without altering the sense, they can be 
made more intelligible or clearer to the jury, he certainly 
must be allowed the liberty of doing so. State r. Neville, ti 
Jon. 423, Burton v. Harch, Ib. 409. The Judge was especially 
entitled to such a liberty in this case, as we think that the 
terms in which the instructions were asked to be given, were 
either incorrect or ambiguous, and might have misled the jury. 
The jury might hare understood by it, that if they believed 
that a witness had wilfully sworn falsely to any material fact, 
they were bound to, or at least authorized to reject all the rest 
of his testimony, although they believed i t  to be true. The 
law is stated clearly and correctly in the instruction given by 
the learned Judge: State v. Smith, 8 Jon. 132; and the 
prisoners have no reason to complain. 

The prisoners moved in this Court in arrest of judgment, 
because the record of the trial reads thus: And afterwards, to 
wit, a t  the term of said Court, begun and held for the 
of Wake &c.", omitting the word, "county." But we think we 
are bound officially to know that Wake is a county of the 
State. 

There. is no error in the record and the judgment is affirmed. 
Let this opinion be certified, &c. 

PER CURIAM. No error. 
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STATE v. l V l L U A H  D. PATTERSON. 

Xvidence having been given that a person then upon trial for larceny, 
had been charged with the crime by the prosecutor, face to face, on 
being arrested uuder a State's warrant: it %I competent for the 
defendant to show what his reply was to such accusation. 
.(Rate v. Swink, 2 I9. & B. 9, cited and approved.) 

LARCENY, tried before Cicnnon, J., a t  Spring Term, 1869, of  
the Superior Court of TRANSYLVANIA. 

The defendant was indicted for stealing a hog, the property 
of one Lydey. I t  was shown on the part of the State that a 
warrant was issued against the defendant a t  the instance of the 
prosecutor, Lydey, and that when i t  was being served, Lydey 
charged the defendant with the theft. The counsel for the 
defendant then asked the witness (Lydey) what was the reply 
of the defendant to this accusation? To the reception of 
this evidence the Solictor objected; and the Court sustained 
the objection. 

Vedict, guilty; Rule for new trial; Rule discharged; Judg- 
ment, and Appeal. 

?So counsel for the appellant. 

Attorney General, conha. 

SETTLE, J. From the statement of the case sent to this 
Court, it appears that while the warrant was being served a t  
the house of the defendant, the prosecutor, Lydey, chargee 
the defendant with stealing his hog. This evidence was intro- 
duced by the State. 

Had the defendant remained silent, i t  would have been a 
circumstance which the jury might have taken into considera- 
tion in passing upon his guilt. Xtate v. Swink, 2 Dev. & Bat. 
9; for there is no doubt but that admissions implied,,from the 
conduct of a party are evidence against him, as well as  ex- 
press admissions. Surely, then, the State ought not to object 
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HAYWOOD v. BRYAN BND Sum. 

to hearing what the defendant had to say in reply to a charge 
called out by the prosecution, when his silence would have 
been prejudicial. 

The general rule is, that a person's own declarations are 
not admissible for him, except under a few peculiar circum- 
stances. But i t  would be unfair to receive what others said 
to the accused, and refuse to hear what he said in reply. Thie 
apinion is not based upon the idea that the declarations of 
the defendant were a part of the res gestce, as mas contended 
for upon the trial below, but it rests upon the familiar princi- 
ple, that when a party calls for a statement made a t  a given 
time and place, the opposite party is entitled to all that was 
said in the same conversation. This rule applies both to civil 
and criminal cases. 

There is error which entitles the defendant to a venire de 
novo. Let this be certified, &c. 

PER CURIAM. Venire de novo. 

E. G. HAYWOOD v. J. S. BRYAN rand J. B. SUGG. 

The "Act to suspend the Code of Civil Procedure in certain cases," 
ratifled March 16th 1869, does not repeal 4 116, C. C. P., so as to 
allow of "pleas" .cOithn~A vmj'iccalicm. 

COMPLAINT, tried bef6re Watts, J., a t  Spring ,Term 1869 of 
the Superior Court of Wake. 

The summons was made returnable in Term time, in accor- 
dance with the provisions of the Act of March 16th 1869. 
When the case was called, the defendant4 having no real de- 
fence, offered to put in the plea of "payment and set off? 

uer$cation and only for the purpose of delay. 
To this the plaintiff objected, and the Court sustained tha 

objection. Judgment for the plaintiff in default of a plea; 
from which the defendants appealed. 
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Fozule & Badger, for the appellant. 
Whiting, and Batchebr, contra. 

READE, J. When any pleading is verified, every subsequent 
pleading, except a demurrer, must be verified also. C. C. P. 
g 116. 

The defendant shall appear, and demur, plead or answer, 
at the term to which the summons shall be returnable; 
otherwise the plaintiff may have judgment by default, as is now 
allowed by law: Act to suspend the Code in certain cases, 
March 16th 1869. 

I t  is admitted by the defendant, that if he had ansmcred, he 
would have been obliged'to verify the answer, under the Code, 
4 116; but he says that under the Act of March 16th 1869, he 
is permitted to defend by "plea," instead of by "answer" as 
provided in the Code, arid that a plea need not be verified. 

We doubt whether "plead" in the act of March 16th 1869 
means anything more than the common defence by "answer" 
in the Code; but if i t  does, i t  still requires to be verified, for 
a plea as well as an answer, is a part of the pleadings; and 
when the complaint is verified, all the other "pleadings" must 
be verified also. There is no error. Judgment here for 
plaintiff. 

PER CURIAM. Judgment affirmed- 

Where an officer in the military service of the Confederate States, 
whilst absent from such service contracted with a Rail Road Com- 
pany to transport him to the headquarters of the axmy in order tcr 
report to the Commander-in-Chief, and received personalinjury on the 
route by the negligence of such Company; Held, that because then 
and there engaged in an act of hostility to the United States, he was 
not entitled to recover damages. 

Snch defence arises upon the plea of the General Issue. 
(Ma~tin v. McMi21ann, a& 486 cited and approved.) 
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CASE, tried before Tourgee, J., a t  Spring Term 1869 of the 
Superior Court of ALAMANCE. 

The plaintiff showed that at the time of the occurrence (April 
21st, 1865) he was a citizen of Virginia, and an officer of the 
Confederate army; and that upon the fall of Richmond, a few 
days previously, he had escaped from a Confederatc hospital 
there, without having been captured or paroled; that he came 
from Richmond to the neighborhood of the Company Shops in 
Alamance County, and on the 21st of April, 1865, took passage 
in a train belonging to the defendant for Greensboro; and that 
his object in going to Greensboro was to report to General 
Joseph B. Johnston, commanding the confederate forces in this 
department a t  that time. 

The personal injuries of which he complained were reeei~ed 
upon that train, through the alleged negligence of the officials 
of the Company. 

The Court thereupon, at  the instance of the counsel for the 
defendant, intimated an opinion that the plaintiff could not 
recover, by reason of the unlawfulness of the errand on which he 
was going a t  the time of the alleged injury: he then and there 
being an officer of the Confederate army, in the line of his duty 
as such, upon his way to rcport to his superior, and so, engaged 
in an act of hostility to the government of the United States. 

Thereupon the plaintiff submitted to a non-suit, and appealed. 

Graham, for the appellant. 

1. The defence made requires to be set forth by a Plea 
in abatement; and is not competent under the General Issue. 
1 Chitty 446, 448, 2 Abbott p. 25. 

2. The defendant, being in p r i  delicto, cannot set up such 
a defence. Does civil war dissolve society, and destroy the 
legal remedies of insurgents against each other ? 

3. As matter of public history, a t  thc time the injury in 
question was inflicted, there were negotiations for peace on 
foot between General Sherman and General Johnston; and a 
truce covered the country between the Shops and Greensboro; 
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and peace was proclaimed by those parties on the 26th of April 
thereafter. l'h presumption therefore is, that the plaintiff 
did not intend hostility to the United States by his action, 
but only to place himself in a situation to be surrendered. 

4. The Ordinance of 18th October 1865, proclaimed the 
whole body of laws in North Carolina (except so much as was 
intended to support the civil war) to bc and to have been in force; 
and as matter of common observation, the greater part of the 
litigation now existing arises from torts and contracts that 
arosc during the waa, 

Phillip & Merrimon, contra. 

The only question is, whether an officer of the Confederate 
States army, can, in a Court under the United States, enforce 
against the party transporting him to thejeld, the ordinary 
duties of diligence as to speed or safety of carriage, demand- 
able by passengers? Would such Courts entertain suits for 
failure to transport safely Confederate regiments, which 
:hereby failed to be at  a certain battle; or, say, Confederate 
smmunition or army stores which by not arriving crippled an 
army ? We do not speak of cases of trespass, much less of 
breaches of the peace, against such persons, nor in any manner 
of their personal rights, except for damages occasioned by n q -  
1igence of their right topersonal security whilst engaged in an act 
qf hostility. Whether this be by loyal persons or by persons 
k p r i  &kto these Courts may well say, "Look ye to it, we 
will be judges of no such matters ! 

The character of the act by which an officer of the army of 
Virginia, which at  that time had been surrendered, who found 
himself in a district covered by a truce, was seeking an oppor- 
tunity to increasc the strength of another, and that the only 
considerable Confederate army then in the field, need not be 
enlarged upon. B r i m  facie, i t  was hostile. If it m@ht 
have been explained by evidence, i t  was not. 

It may not always be necessary, in order to recover damages 
for injury, that the passenger shall have paid or engaged to pay 
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Tm- 2). T m  N. C. R. R. Co. 

Bre; but it is necessary that he shall plead and prove that he 
was "lawfully" on thc Road. Darby v. R, R. Cmpamj, 14 
How. U. S. 468, 4 Eob. Pr. 785, Lygo v. Nezohld, 34 Eng. 
L. and E. 507. 

READE, J. The Court in which the plaintiff seeks redress 
for an alleged injury, is a Court of the Government of one of 
the States of the United States. The plaintiff was engaged 
in a rebellion against thc Government of the United States, 
and having for a time absented himselffrom the service of the 
Rebellion, he contracted with the defendant to convey him to 
the field of active operations, that he might report for such 
service again; and he complains that the defendant was guilty 
of negligence in transporting him, and that thereby he was 
damaged; and thereupon he asks that the Court will enforce 
Ris claim, and help him to redress. 

If the Rebellion had been snecessful, and a government had 
been founded upon that success, i t .  would doubtless have been 
legitirnatc for the courts of such government to adjust the 
rights of those who had been engaged as its agents in 
establishing the government. But will the Courts of the gov- 
ernment which was attempted to be destroyed, interfere to 
redress one of the insurgents who was disabled in the very act 
of hostility to the government whose aid he now seeks? If 
thc defendant, who is alleged to have committed the injury, 
was a friend of the United States, i t  would seem to be an 
ungenerous discrimination to subject him to damages for an 
act of which his government had the benefit; and if the defend- 
ant was a co-rebel with the plaintiff, and they were in p r i  
ddkto, the government would consult its dignity, and not inter- 
fere in their dispute. 

But this must be understood to be restricted to acts clearly 
rebellious, or intimately connected with the Rebellion, and in 
a id ot i t  ; for, very clearly, the present Courts will take cog- 
nizance of all matters of a civil nature between rebels, not 
intimately connected with and in aid of the rebellion. In  the 
view of the Courts of the present Government, the service in 

34 



526 I N  THE SUPREME COURT. 

which the plaintiff was engaged was illegal. The act of going 
to the field of operations was illegal, and the contract of the 
defendant to aid him by carrying him to the fieid, was an illegal 
contract, and upon the supposition that both pastiss mere 
rebels,-the most farorable one for the plaintiff-there can be 
no recovery upon it. Jlccrtin v. &MiZlun, cnte 416. 

The objection was properly taken on the plea of the general 
issue. There is no error. 

PER CURIAM. Judgment aErmed. 

NOTE.-AS some misapprehension exists as to the extent of the priw 
ciple administered by the presiding Judge upon the tsid of the 
case, below, the Reporter adds that during the same term of aiamaece 
Court, in the case of Ireknd a. The hr. C. R. R h p a n y ,  (being a suib 
for damages occasioned by the same negligence that injured the plain- 
tiff in the case above,) the plaintiff, who was also shown to be an offi- 
cer of the Confederate States army, under the instruction of his 
Honor recovered a verdict for $2,000, the defendant haviug f d e d  to 
show that he was then going in order lo report to Gmcral Johnstur~; alao, 
that at the same term, in the case of Clark., Ad~n'r., kc., v. The Raleigh 
& Gmton R. R. Company; it was shorn khaG the intestate was an officer 
of the Confederate States army at home on furlough, mil that he was 
killed by the negligence of officials of the dcfadant, whilst returning 
home from a visit to friends. Under the instructions of his Honor, 
the plaintiff recovered a verdict for $3,000. 

All these cases were conducted by the same w u n s d  

EXUM FUTRELL, d trl v. HENEY SPIVEY, Adm'r. 

Where a rule was served upon a plaintiff to justify his security for the 
prosecution of a suit, or to give other? and he failed to do so by the 
required time, wherenpon thesnit was dismissed; Held, that the refu- 
sal of the Judge to accept a boncl subsequently tendered, is not sub- 
ject to review. 

MOTION to dismiss, heard by Futts, L, a t  Spring Tern? 1869 
of the Superior Court of NORTHAMPTON. 
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On Tuesday of the first week of the term a rule was taken 
upon the plaintif.& to justify their security for the prosecution 
of the action, or to give other security. The plaintiffs failed 
to do either, and the defendanth counsel having stated that 
thc piaintifls w e s ~  bankrupt and t,heir sureties insolvent, with- 
out contradiction, from the counsel for the plaintiffs, on motiolm, 
the action, was dismissed. 

Subseqnentlj the plaintiff's counsel tendered a sufficient 
bond, a d  mosed the Court to accept the same, and set aside 
the order of dismissal, which was refused, whereupon the plain- 
tiffs appealed. 

Peebbs & FeebZ~,  and Cbniglaccnd, for the appellants. 
Bmgq, contra. 

READE, J. The case is coasidered by us upon the record 
and tho Judge's case as signed by him and certified by the 
Clerk, and not upon the loose paper purporting to be a state- 
ment of the case by the appellant, which is not certified. We 
may say however, that our decision would be the same if we 
had put it upon the appellant's statement. 

The plaintiff hhad had a day in Court to justify the security 
for the prosecution of the suit, or to give other; and 
upon his failing to do either, i t  was proper that the suit 
should bc dismissed. After i t  had been dismissed, whether 
his Honor would allow the plaintiff further time or accept a 
bond subsequently tendered, was a matter of discretion which 
we can not review. 

PER C U R I ~ B L  No Error. 
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MULAURTNE, E;C Park. 

MARY McLAURINE, 2% Parte. 

Xeither a Justice of the Peace, nor the Judge of the Special Court of 
the City of Wilmington, has jurisdiction over larceny. 

The power of the Judge of the Special Court of Wilmington to ksue 
nrits of hnbem corpus, is confined to crimind cases falling within hi% 
jurisdiction. 

(St& v. Haughkm, Slale v. Jarvis, and City of Wilmington v. Davis, at 
this term, cited and approved.) 

HABEAS CORPUS, heard by Cantwell, J., at  April Term 1869, 
of the Specid Court of the City of WILMINGTON. 

The petitioner was brought before a Justice of the Peace 
on the charge of larceny, convicted and sentenced to be fined 
aud imprisoned. She afterwards sued out a writ of habeas 
twrpus b e f o ~  Judge Cantwell, and was discharged; his Honpp 
being of the opinion that the Justice had no jurisdiction, or  
had exceeded his jurisdiction. From this the Solicitor for the 
Srste prayed an appeal, which xas  allowed. 

Attorney General, for the State. 
B r q q ,  contra. 

DICK, J. A Justice of the Peace has no jurisdiction to try 
s person charged with the offence of larceny. State v. Ja~vis ,  
at this term. 

The defendant was, therefore, improperly convicted and 
imprisoned. But she has mistaken her remedy. She ought to 
hare appealed to the Superior Court from the judgment of the 
Justice; or have applied to a Judge of the Superior Court o r  
a Justice of the Supreme Court for a writ of hccbeccs m p w ,  as 
they have general jurisdiction in all cases of unlawful impris- 
onment: Act of April 6th 1869. The jurisdiction of the S F -  
cial Court of Wilmington is limited to the trial of misdemea- 
nors committed within the corporate limits d said city. City 
cf Wdmington v. Davis, at this term. The power of the Judge 
of said Special Court to issue writs of habeas corpus, conferred 
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by Act of 1868, ch. 12, sec. 17, is confined to criminal cases 
within his jurisdiction, and cannot be extended by implication 
to cases which he cannot hear and determine, and he has 110 
jurisdiction in cases of larceny. State v. Haughton, at  this 
term. 

His Honor therefore had no power to issue the writ of 
h b e m  corpus in this case, and the proceedings are dismissed. 

PER CURIAX. Petition dismissed. 

THE STATE v. W I L I i m  PRJTCE, GEORGE PRINCE and 
JOHN MoXLNLEY. 

Where, upon trials for capital offences, questions arise as to the pro- 
priety of discharging the jury mithout a verdict: whether a necesstty 
exists for such discharge is a matter to be decided by the Judge 
presiding at such trial; and it is his duty to ascertain the facts which 
constitute such necessity. 

The exercise of such discretion in any particular case of dischtwge 
may be appealed from, and in such case the finding of the fads in 
the Court below is conclusive, leming the law as deduced from such 
facts, to be reviewed. 

I n  a case where three persons were upon trial for murder, the prison- 
ers proposed that they should be examined as witnesses for each 
other. The State objected, but the Court allowed the motion; there- 
upon the Solicitor appealed, and the Court, to allow him such appeal, 
against the objection of the prisoners withdrem a juror and made 
a mistrid; Held, to have been an erroneous exercise of discretion, and 
that thereupon the prisoners mere entitled to a discharge. 

(State v. Rose, Phil. 406, cited and approved; Statev. Gawques, 1 Hay. 
241, Spier's case, 1 Dev. 491, S& v. Ephminm, 1 D. & B. 162, con- 
sidered, and doubted.) 

MURDER, tried before Cannon, J., at  Spring TBrm, 1869, of 
the Superior Court of CHEROKEE. 

The facts appear sufficiently stated in the Opinion. 
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STATE v. PRWCE et. a2. 

Attorney General, for the State. 

No counsel contra. 

RODMAN, J. This was an indictment found a t  Spring Term 
1869 of the Superior Court of Cherokee, against William 
Prince, for murder, and against two other prisoners, as being 
present aiding and abetting. The prisoners pleaded not 
guilty; the jury were sworn and empanelled; the witnesses 
for the prosecution and the defence were sworn. Before any 
of them had been examined, " the prisoners7 counsel proposed 
that they should be examined as witnesses for each other; " 

the Solicitor objected, but the Judge decided that each was 
entitled to be examined for or against the others. From this 
decision the Solicitor for the State appealed, and his appeal 
was allowed. On motion of the Solicitor and against objec- 
tions by the prisoners, the Judge ordered the withdrawal of 
a juror and a mistrial, and that the jury be discharged. There- 
upon the counsel for the prisoners moved for their discharge, 
which was refused; and the prisoners appealed. 

The record makes i t  necessary to consider what is the effect 
s f  the discharge of a jury charged with a capital case, with- 
out their having rendered a verdict. At the outset we are 
met by four decisions of this Court, or of the Judges of this 
Court, all made after full argument and deliberation, and all 
substantially coinciding. 

The cases alluded to are: State v. Garrigues, 1 Hay. 241, 
I n  the matter qf Spier, 1 Dev. 491, State v. Eplmxim, 1 Dev. 
& Bat. 162, and the case of Shughter, cited in that case. 

Our great respect for the eminent Judges who decided 
those cases should not prevent us from reviewing with free- 
dom their opinions on so important a question; and we do so 
the more readily, because in a more recent case in England, 
the whole subject has been ably and thoroughly examined, and 
a conclusion come to materially different from that asserted 
by our Court. We by no means propose to trace the doctrine 
on this subject, or to refer to the suthorities any farther than 
may be necessary; all the English are cited in Newton's case, 



JUNE TERM, 1869. 531 

13 A. & E. N. S. 717, (66 E. C. L. R. 716); and the most 
important American are referred to in the note to that case 
i n  the American edition, and in the cases in our own reports 
cited above. 

That no person for the same offence can be twice put in 
'jeopardy of life or limb, is a sacred principle of thg common 

law. As a consequence of this principle, it was held in Eng- 
land at  an early .period, that " a jury, sworn and charged in 
case of life or member cannot be discharged by the Court or 
any other, but they ought to give a verdict." Coke Litt. 
227-6, and 3 Inst. 110. If in such a case the jury should be 
discharged, and separate, as the prisoner could not be tried 
.again, he was entitled to be at  liberty. But i t  was soon seen 
to be necessary to make exceptions to the general rule: cases 
occurred in which the benefit of the prisoner required the 
rigor of the rule to bc departed from; and others in which an 
inflexible adherence to i t  would have resulted in a palpable 
and discreditable failure of justice. Some of the exceptions 
will be found discussed in the Kinloch' case, Foster ,22. The 
question first came before this Court in State v. Garriques in 
1795, and for the second time in the matter of Spier, in 1828. 
I n  this last case in which the jury separated by reason of the 
,expiration of the term of the Court, HuU, J., limits the excep- 
tions to " such as are under no human control, but are the 
offspring of necessity; as where a juror is taken suddenly sick, 
where a woman is taken in labor, where the prisoner becomes 
insane, or where the jury are discharged by conscnt of the 
prisoner." Taylor, C. J., limits the exceptions in very similar 
language, and the Judges unanimously refused to add to 
them the cause of discharge which existed in that case. 

In  State v. Ephraim, RUFFIN, C. J., says: " We think there 
i s  no such discretion (that is in the Judge to discharge the jury, j 
and that the jury cannot be discharged without the prisoner's 
consent, but for evident, urgent, overruling necessity, arising 
from matter occurring during the trial, which was beyond 
human foresight and control." 
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I t  is admitted by Foster, C. J., (in the Kinlocla' case), and 
by Taylor, C. J., (in Spier's case) that i t  is impossible to lay 
down a general rule which may be applicable to all cases that 
may occur. However imposine: the expression " evident, 
urgent and overruling necessity " may appear a t  first sight, 
the qualifying adjectives therein add to the noun with which it 
closes, little of certainty or force. I t  must be left to the 
Judge in each case to pass on the existence of the " neces- 
sity," and whether it is " evident, urgent and overruling." 

As remarked by Coleridge, J., in Newton's case, " When 
once you qualify the word 'necessity ' by speaking of i t  as 
more or less pressing, you admit that the word is not accu- 
rately used. A power to be exercised in case of a more or 
less pressing necessity, is in truth a discretionary power not 
to be exercised without strong reasons." Again, he says: 
"The use of the word 'necessity ' has been sanctioned by 
such high authorities that i t  is almost presumptuous to remark 
on it: I think however i t  cannot be taken to mean necessity 
in the strict, absolute sense of the word. The true question 
I think in all cases is, whether the whole circumstances of the 
case were such as to make the act of the Judge in discharg- 
ing the jury, a proper exercise of his judicial discretion.'' 
Erle says: " I think it (necessity) means not an absolute im- 
possibility to avoid discharging the jury; but merely need in 
s high degrce," of which the Judge is to decide. The prin- 
ciple, like many others in law, being incapable of adequate 
definition, can only be derived by laying down the general 
rule, and then excepting from i t  all such cases as there is suffi- 
cient reason for, as they occur. Wc would make such neces- 
sity as existed in the case of Spier an exception. As the law 
now stands, the same cause cannot again occur in a capital 
case, for the Court may be continued beyond the term: but 
there is no such provision as to other felonies, and as respects 
them, although a Judge should take proper care to avoid such 
a necessity, yet if i t  shall arise notwithstanding, we think it 
would justify the discharge of the jury, and that the prisoner 
might be tried again. I t  was held in several cases cited in 
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Newton's case, contrary to the holding in State v. Ejjhraim, 
that the illness of a juror was sufficient necessity; and in 
that case, the prisoner being on trial for murder, the jury being 
unable to agree after a deliberation of about thirty-six hours, 
were discharged; and it was held that the cause was sufficient, 
and that she might be tried again. 

But while we agree that the power of the Judge must from 
its nature be exercised at  his discretion, we must not be under* 
stood to mean a capricious discretion, or one for which no suf- 
ficient reasons are assigned. The discharge of the jury is an 
act of judicial discretion, and the facts which induce i t  must 
be set forth on the record, so that the decision may be made 
the subject of review on appeal. In Newton's case, the Judges 
generally doubted whether an exercise of the power could be 
reviewed. We think cIcar1y i t  may: every decision implim 
the finding of a state of facts, and the conclusion of law upon, 
it: the finding of the Judge upon the first is final; (State v. 
Ephrccim, 2 Dea. & Bat. 175;) on the latter i t  may bc a p  
pealed from. 

W e  have to consider then whether there was any sufficienf 
cause for the discharge of the jury in this case. None at  all 
is assigned by the Judge. True, the Solicitor had attempted 
to appeal from the ruling of the Judge on a question of the 
competency of the prisoners as witnesses for each other-a 
ruling which we may say in passing, was admitted in this 
Court by the Attorney General to be correct, Etctte v. Rose, 
Phil. 406-but whether he could have appealed for such a 
cause after find judgment or not, i t  is clear he could not at 
that stage of the trial, nor with the effect of stopping the 
trial until his appeal was decided. Such a praotice is un- 
known, and if i t  prevailed, trials would be procrastinated 
indefinitely, and infinite wrong would result. 

W e  think the prisoners, having been once put in jeopardy 
and the jury discharged without cause, cannot be tried again, 
and are entitled to their discharge. 

Let this opinion be certified. 

PER CURIABI. Order accordingly 
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ROBERT SIMPSON 2;. W. H. SIMPSON. 

The plaintiff in a Sci. Fia. under see. 29, ch. 45 of the Rev. Code, 
must show himself to be the party aggrieved by the default in ques- 
&ion : Therefore, where the defendant therein pleaded, nu2 tie1 record, 
m d  the presiding Judge having found that the writing upon record 
was as follows; "that the defendants [to theoriginal suit] are the ten- 
ants of the plaintiff [therein], and are guilty of the trespass declared 

,npon in the declaration of ejectment, and assess the plaintiff's dam- 
age to a penny, and that the Clerk's o£&e have judgment andexecu- 
tion for the plaintiffs cosb;" thereupon, also found the issue in favor 
E ~ f  the plaintiff in the sci. fa. : Held, to be error, as therecord showed 
no judgment in favor of such plaints. 

The issue nu1 tie1 record, includes two questions;. m e ,  of fact, from the 
decision of which in the Court below there is no appeal, the other, of 
Jaw, deducible from such fact, from the decision of which below 
there is an appeal. 

( A  form of sci fa. in Eaton's Forms, p. 356 recommended). 

(Trice v. Turrentine 13 Ire. 212 cited and approved.) 

SCIRE FACIAS, tried before Buxton, J., a t  Spring Term 
1869 of the Superior Court of UNION. 

The facts necessary to an understanding of the Opinion are 
$0 be found therein. 

Judgment having been rendered for the plaintiff, the defen- 
dant appealed. 

Wilson, for the appellant. 
As7~e, contra. 

RODMAN, J. The Statute under which the plaintiff seeks to 
recover (Rev. Code ch. 45, sec. 29) gives the penalty to the 
party aggrieved. The scire facias before us recites "that it 
was made to appear that William H. Simpson, (the defendant 
in this case) Clerk of the said Court, failed to issue a writ of 
possession in the case of Doe on demise of Robert Simpson 
stgainst Sarah Simpson and others, upon a judgment rendered 
at, &c.", for which failure he was amerced, &c. Evidently the 
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ad. fa. is defective, in that i t  does not state who recovered the 
judgment in the case recited, and thereby fails to show that 
the plaintiff was the party aggrevied. A good form in such 
cases is found in Eaton's Forms, 386. The defendant however 
did not demur, and we assume therefore that the sci. fa. recited 
a judgment that the plaintiff in ejectment recover his term and 
damages; and was sufficient. As the judgment was not the 
foundation of the action, but merely inducement, the defen- 
dant might have pleaded nil debet, which would have put in 
issue the plaintiffs whole case. 1 Chit. PI. 517,521. But he 
was a t  liberty also by a special plea to put in issue solely the 
existence and legal effect of the alleged judgment in the eject- 
ment suit; this he did by his plea of "nu1 tiel record." H e  
further pleaded that he had duly issued the execution, but as  
the jury found against him on this plea, his failure to do so 
must beconclusively assumed, and no question arises on that 
issue. The Judge found for the plaintiff on the issue made by 
&he plea of n d  tiel record. This finding involves a decision 
on two distinct issues: 

1st That a certain alleged writing existed as of record: 
2d. That the legal effect of that record was to impose on 

the defendant the duty of issuing an execution on the judg- 
ment so found to exist. From the first finding, being a ques- 
tion of fact, the defendant could not appeal; from the second 
he could. All these principles are settled in Trice v. Turren- 
tine, 13 Ire. 212. In the case stated by the Judge he sets 
forth 80 much of the writing submitted to his inspection as the 
record in the case of Doe ex dem. Simpson v. Ximpson, as he 
deems material, and after referring to that case he says: "The 
verdict and judgment therein were in the words 'that the defen- 
dants were the tenants of the plaintiff, and are guilty of the 
trespass declared upon in the declaration of ejectment, and 
assess the plaintiff's damages to a penny: and that the Clerlr's 
oBce have judgment and execution for the plaintiff's costs.' " 

Obviously there is no judgment here in favor of the plain- 
tiff; and therefore he could not be a party aggrieved by the 
kches of the defendant in failing to issue an execution upon 
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&he judgment: the defendant had no right to issue such an 
execution. Without noticing here any of the numerous points 
presented in the arguments of counsel, we rest our opinion 
on this. 

Let this opinion be certified. 

PER CURIAM. Judgment reversed. 

STATE v. JAMES G. WISEMAN, 

Where the transcript of the record of an indictment, kc., for a mi* 
demeanor, which had been removed by affidavit from another county, 
failed to show that the defendant had pleaded, and thereupon, the 
Solicitor for the Rate having suggested a diminution of the record 
therein, this was admitted by the defendant who stated that he had 
pleaded Not Guilty, and was willing that the record should be 
amended so as to show it; Held, to have been competent for the 
Court to make such amendment, and that the Solicitor had no right 
ta appeal from the order. 

AMENDXENT of a transcript, ordered by Henry, J., a t  Spring 
Term 1869, of the Superior Court of MCDOWELL. 

The defendant had been indicted in Mitchell County for 
cheating; and upon his affidavit, thc case was removed at 
Fal l  Term 1866, to McDowell, for trial. At the last term 
$he Solicitor for the State suggested a diminution of the 
record, in that the transcript from Mitchell did not show that 
issue had been joined. This was admitted by the defendant; 
who also agreed that he had pleaded to the indictment, Not 
Guilty, and consented that the record might now bc amended 
accordingly. 

His Honor permittcd the amendment, and the Solicitor, 
being dissatisfied with such order, appealed. 

Attorney General, for the State. 
No counsel, contra. 



JUNE TERM, 1869. 637 

PEARSON, C. J. The alteration made in the record by the 
consent of the defendant answered every purpose that could 
have been effected by the certioiorari, and we are at a loss to 
see what more the Solicitor for the State expected or desired. 
We are not at  liberty to suppose that the object was to gain a 
continuance. 

At all events the appeal was improvidently allowed by his 
Honor. Let i t  be dismissed. 

PER CURIAM. Appeal dismissed. 

ANNIE W. MILLER. v. THOMAS ATKINSON. 

A devise and legacy to "Bisliop Thomas Atkinson, Bishop of North 
Carolina, and his heirs," "in trust lor the poor orphans of the 
State of North Carolina, and the said Bishop and his successors to 
have the right to select such orphans," kc., "and he shall direct 
and control said trust in the best way for the support of said or- 
phans, and the formation of their morals and education," creates a 
trust for a specified object, in behalf of a definite class, and is valid, 
at all events during the life of Thomas Atkinson. 

The di!3iculties suggested as likely to occur on the death of Thomas 
Atkinson, in reference to the exercise of a choice of beneficiaries 
among the "poor," kc., may be obviated by intervening legililation; 
the distinction being that where the trust is void because its objects 
are too indefinite there can be no aid by legislation; but where the 
objects are sufficiently definite and the trust is valid, the Legisla- 
ture may interfere to remove any difficulty in regard to limiting the 
number and selecting the " orphans "-that being merely secondary 
and rendered necessary by the proportions of the fund given. 

(GI@% v. Gmham, 1 Hawks. 96, W v. McGownn, 2 Ire. Eq. 9, cited 
and approved,) 

CASE-AGREED between the parties, adjudged by Russell, 9; 
at Spring Term 1869, of the Superior Court of NEW HAN- 
OVER. 
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The case stated that the defendant was in possession of certain 
land described therein, and claimed a right to certain moneys 
by virtue of the following clause in the will of the late T. 3. 
Hill: 

" I give and bequeath unto Bishop Thomas Atkfnsorn, Bishop 
of North Carolina, and his heirs and assigns, my house and 
lot in the town of Wilmington, North Carolina, my present 
residence, together with the tract of land of twenty acres, 
purchased from James S. Green, from and after the death of 
my wife, and from and a f t e ~  the term of her naturd life, in trust 
for the use and benefit of the poor orphans of the State of 
North Carolina; and the said Bishop and his successors to 
have the right to select such orphans as shall receive benefir 
under this trust and bequest; and he shall direct and control 
said trust in the best way for the support of said orphans, and 
the formation of their morals and edncation as to him may 
seem best. And I do also give and devise and bequeath unto 
the said Bishop Thomas Atkinson and his executors and ad. 
ministrators, for the same trust and purposes as above sel 
forth, the sum of ten thousand dollars, to be paid to.him or to 
his successors to this trust by my executors, from and after 
the death of my wife aforesaid, and nut till then, and no right 
o r  interest is to accrue to the same for and during the term of 
her natural life, but to be paid from and after the tormifiation 
thereof and not till then." 

The ,question submitted to the Court was, '' whether the 
defendant holds said real estate, and is entitled to said legacy 
of ten thousand dollars in trust and for the purposes set forth, 
o r  whether the trusts are void ? " 

His Honor having decided in favor of the defe~dant, the 
plaintiff appealed. 

Strange, for the appellant, cited and remarked upon GriF 
$n v. Graham, 1 Hawks, 96, State v. Gerard, 2 Ire. Eq. 210, 
Hollcnd v. Peck, Ib. 255, FYl~iie v. University, 4 Ire. Eq. 19, 
Bridges v. PZeusants, Ib.  30, McCuuley v. Wilson, 1 Dev. Eq. 
f l6 ,  1 Baptist Association v. Ltcci.t7s Ez'rs., 4 Wheat. 1, 
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--and submitted, that as the devisee in trust, as described in 
the will, was neither a &turd person nor a corporation, 
the Court could not deal  with him; and further, that as the 
class of cestury que trusts was indefinitc, and depended for 
identification upon the discretion of the trustee as described; 
they did not constitute such a party as could appeal to the 
Court for the substitation of a proper trustee. 

Person, Moore and W. H. Battle d Sons, contra, cited, 
besides the eases mentioned in the brief for the appellant, 
State v. HcGowan, 2 Ire. Eq. 9, Witman v. Lex, 17 Serg. & 
B. 88, E x  yarte Cassell, 3 Watts 440, Mwrice v. Bishop of 
Durham, 10 Ves. 522, C i r n ~ d  will case, 2 How. U. S. 127, 
Const. of N. C., Art. 11, Sects. 7 and 8, McDonoughls Ex'rs. 
v. Murdoch, '65 How. ?J. S. 367, Person v. Qary, 24 How. U, 
S. 486, Sturdy v. CoU, 5 Wall, 189. 

PEARSON, C. J. The legal estate being in the defendant, 
(see Bavls v. Atkinson, ante 210,) there is no difficulty on that 
he ad;  so the case turns on the validity of the trust. 

I t  is insisted that the trust is so indefinite that i t  cannot be 
executed, and is for that reason void. Without taking .upon 
ousselres the labor of discussing all of the cases on "charita- 
ble trusts," and determining whether there is not some conflict, 
we think it enough to say, that if there be any seeming con- 
flict, i t  is in reference to the application of the principle, not 
to the principle itself; for i t  is taken to be settled in all of the 
cases, from the l ead i~~g  case of Gr$n v. Graham, 1 Hawks 
96, to the end of the list, that a charitable trust is not too 
indefinite, provided the o7?ject.s of the trust are certain, or can 
be made so; and provided the pu~poses qf the trBuxt are indi- 
cated with enough certainty to enahlc the Court to see that. 
there may be "ways and means" to give effect to them. 

1. The objects of this trust arc  he poor orphans of the 
State of North Carolina " This is a class of pcrsons. The 
individuals wllo composo i t  can be identified, so i t  is a &jfinitc+ 
class, and the first condition is mct. Inasmuch as the fun4 
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was not adequate for the support of the whole class, power is 
given to Thomas Atkinson, Bishop of North Carcllna, and 
bis successors, to select such orphans as shall receive benefit 
under the trust, and thus limit the number according to the 
fund. I t  is objected, "Thomas Atkinson and his successors" is 
not a corporation known to the law, and cannot take this 
agency and control in reference to the fund. This objection 
may be disposed of in two ways. The provision is secondary 
and ancillary merely, in reference to the objects of the trust. 
So, supposing i t  inoperative, still there is the definite class as 
objects of the trust, and the trust itself is not void on that 
ground. But at  most, the objection can have no application 
during the natural life of Thomas Atkinson. He may make 
his selection, and limit the number of orphans during his 
administration of the fund. I t  will be time enough a t  his 
death to make the objection that his successor cannot exercise 
the power, because he is not known to the law, and his heirs 
cannot do so, because the testator has not entrusted them with it. 

As suggested by the learned counsel for the defendant, this 
difficulty may be removed by legislative action, as was done 
ia respect to the "Griffin fund," and the "Rex fund." Such 
legislation may reasonably be counted on, this trust being in 
furtherance of the injunction set out in the Constitution, Art. 
XI, sec. 7 and 8, for "the establishment of one or more orphan 
houses, where destitute orphans may be cared for, educated 
and taught some business or trade." 

But i t  is said the General Assembly has no power to give 
mch aid, because it will defeat vested rights of the heirs, or of 
the residuari legatees. That doctrine has no application to 
cur case. The distinction is this: When the trust is void 
because the objects are too indefinite, there can be no aid by 
legislation; but when the objects are sufficiently definite and 
the trust is valid, the Legislature may interfere to remove the 
difficulty in regard to limiting the number and selecting the 
xphans; because4,hat is secondary, and aid is needed only by 
reason of the fact that the fund is not large enough to benefit 
dl of the objects. But the heirs-at-law and residuary legatees 
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as we have seen, have no interest; and because all "poor 
orphans" cannot take benefit, i t  by no means follows that some 
of them should not; indeed i t  would seem the Courts have 
power to give this aid, without resorting to the exploded doo- 
trine of "cypes9'  in cases of void trusts. However, the point 
will not be presented in the life-time of Bishop Atkinson. 

In Grt@n v. Gmlmm, supra, the objects of the trust are 
"orphan children," or the "children of poor and indigent 
parents who are unable to educate them." So the class is 
broader than in our case, and there was the same difficulty, 
that after the death of the trustees named, no provision was 
made for limiting the number of children or making selections, 
yet the trust was held to be valid, notwithsta~ding the fact 
that this secondary or auxiliary provision fell short of the 
duration of the trust. 

In State v. McGowen, 2 Ire. Eq. 9, a trust for "the poor of 
the County of Duplin" was held valid, although no secondary 
or auxiliary provision was made at  all, because i t  came within 
the principle that the objects of a trust are sufficiently certain 
when they constitute a class composed of persons who can be 
identified. 

2. The purposes of the trust are "the support of said orphans 
and the promotions of their morals and education." This is 
as definite as the nature of the subject admits. "Support" 
means to furnish food, clothes and a place to sleep-there 
can be no indefiniteness as to the promotion of their morals 
and education. In short, the purposes of this trust are much 
the same as those set forth in the Griffin will. 

The plaintiff's counsel takes a distinction in this: there, a 
$ace was designated, "two acres of land to be selected in some 
convenient part of the town of Newbern,"-here, no place is 
designated. We are unable to see how the want of a designa- 
tion in respect to the place can affect the principle. Suppose 
Griffin's will had said "two acres a t  some convenient place in 
the county of Craven," or "in the State of North Carolina;" 
that would not have made the purposes of the trust less definite. 
But i t  seems to us, that in our case a place is designated: The 

35 



54'B IN THE SUPREME COURT. 

Bmmm c. HARRIS cYs H o r n  

house and lot in the town of Wilmington; or if that be not 
~uitable'for the purpose, then a suitable building may be erected 
on the '%28 acres of land, east of the town of Wilmington, on 
the plank road." 

The Court declares its opinim to be, that the trust men- 
tioned in the pleadings is valid. There will be a decres to 
this effect, and the pla.intiff wiil pay the c~sts. 

PER CURIAM. Decree accordingly. 

Where s factor receives goods, wi~h instmations to ship then to a MY- 
bin port, and makes an advance upon them; nothing more appear- 
ing, it is not ta be taken that he engages (as a common carrier) to 
ship them thifihez at ad jWZap&; b i b  only, ay by mdinmy diliyena 
he em. 

A factor residing at W., who, being under instructions to ship god8 
from that place to A., s&ps them to B., renders himself liable there- 
for; but 3 his principal, npon being informed of such breach of 
instructions, ratifies the aet, expremly or impliedly, he thereby 
waives his right to complrtin of it. 

If thcre were no such ratification: the meaanre of dtbmages (in case, 
that, using ordinary diligence, the factor could not ship to A.,) is 
the difference between the prices 3t W., and at B., not w& &f- 
ferenee at A., and at B. 

Factors hme a right to definite instractions from their principds, and 
in case instructions me obscure or contradictory, they may exercise 
their honest and diligent discretion upon the subject matter, without 
becoming Ilable. 

WlletPler a factor is entitlccl to a discount for advtitnces made to his 
principal, is orclinrtPily a question of f a t  to he decided by a jury. 

AS~MPSIT,  tried before Clouck, J, at Spring Term 1869 of 
the Superior Court of ROWAN. 

The facts appear suEciently stated in the Opinion,. 
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Verdict for the plaintiff; Rule for a new trial; Rule dis- 
charged; Judgment, and Appeal. 

Bq&n $ Bai;iey, and Person, for the appellants. 
Wiilson and Bragg, contra. 

H t o n ~ a ~ ,  J. This action was commenced on the 12th of 
March 1867, by writ returnable to the Superior Court of 
Davie County. On the trial the jury found for the plaintiff; 
judgment was given accordingly, and the defendants appealed. 

From the statement of the case made by the Judge, it ap- 
pears that the plaintiff declafed in assumpsit: in one count, 
that the defendants were factors residing at  Wilmington, and 
on Xarch 1st 1866 received from the plaintiff certain tobacco, 
and undertook to carry the same to New Orleans, and sell it 
for the benefit of the plaintiff; mhich undertaking the defelr- 
dants refused to perform, but on the contrary shipped the 
tobacco to New Hork, and there sold the same, to the damage 
of'the plaintiff, &c.; the plaintiff also declared in the common 
counts, and that the defendants had not shown ordinary dili- 
gence, whereby, &c. 

I t  appeared from the testimony: 
That on March 1st 1868, the plaintiff delivered this tobacco 

to the defendants, who made an advance upon it, with instruc- 
tions to ship to New Orleans for sale. And a witness for the 
defendants testified that the latter made every exertion in 
their power to ship the tobacco to that !place, up to the time 
of shipping i t  to New Ycrk in April 1866, without success, 
and also that from the 1st of April 1868 to the 31st of Decem- 
ber 1866 no vessel left Wilmington for BTew Orleans. I t  can- 
not be understood from the evidence, and in the argument here 
i t  was not insisted, that the defendants undertook to ship to 
New Orleans at all events. They were not carriers, but only 
factors, and the extent of their undertaking could only have 
been to ship it if by ordinary diligence i t  could be done. O r  
March 4th the plaintiff telegraphed to the defendants repeating 
his instructions to ship to New Orleans. I t  is not necessary 
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to notice the correspondence respecting certificates of the pay- 
ment of taxes. Omitting several repetitions of the instruc- 
tions to ship to New Orleans, on April 6th the defendants 
wrote to the plaintiff that they had been disappointed in ship- 
ping the tobaoco, but hoped to do so in afew days. On April 
24th the defendants wrote to the plaintiff that they had been 
unable to ship his tobacco to New Orleans, but had shipped 
i t  to New York. If the evidence of the defendants is to be 
believed, they had exercised due diligence in endeavoring to 
ship to New Orleans, and were unable to do so; but this ina- 
bility gave them no excuse for shipping to New York. It 
was their duty to have informed the plaintiff of their inability, 
and to have awaited his directions: at this point the plaintiff 
might well have declined any further interference, and have 
thrown upon the defendants the consequences of their disobe- 
dience of his orders. He does not, however, do this, but by 
his letter of April 30th, ratifies the shipment to New York 
and waives the disobedience. It is true that he still directs 
them to ship to New Orleans, if the market will justify the 
expense: he also directs them, if they think i t  advantageous, 
to delay sales, and requests an advance. All this leaves the 
defendants a discretion. This letter was substantially repeated 
on the 25th of May. On the 29th of May the defendants sent 
to the plaintiff the New York prices, and requested instruc- 
tions whether to sell in New York, or to ship to New Orleans, 
and declined to make a fuxther advance. On July 7th the 
defendants wrote to the plaintiff substantially to the same 
effect. On July 20th the defendants having received no reply, 
wrote again for prompt instructions. On August llth, still 
having received no reply, they wrote again, urging instruc- 
tions or payment of advances. The defendants having still 
received no reply, on August 31st 1866 sold the tobaoco in 
New York, for a sum which paid their advances and expenses, 
and left a small balance which was paid to a brother of the 
plaintiff. As the brother was not the agent of the plaintiff 
for this purpose, this sum or any other balance in the hands of 
the defendants, could be recovered on the common counts; but 
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t does not appear to be claimed, i t  being considered as hav ing 
been paid to the plaintiff without prejudice. 

The Judge told the jury: 
1st. That the defendants had no right to delay sales t i l l  

August 31at without making a further advance kc. 
Remark. The complaint was that the defendants had not 

shipped to New Orleans; and this instruction therefore had 
no reference to the case; but if it had, we think the defendants 
were justified in delaying the sale. The tobacco reached New 
York in the latter part of April. Had the plaintiff clearly 
instructed the defendants to make an immediate sale, i t  would 
have been their duty to do so; but though repeatedly urged 
-to give instructions he failed to do so: consequently the defen- 
dants were left to act on their own discretion, and there is no 
evidence that they acted faithlessly, or without ordinary dili- 
gence. The making the advance was not a condition prece- 
dent to the authority to delay sales, given by the letter of 
April 30th. 

2d. That defendants were not entitled to a credit for 5 per 
a t .  discount on their advance. 

Remarlc. That was more a question of fact than of lam. If 
the plaintiff agreed to pay it, or if there was a custom so gen- 
eral and notorious that the plaintiff must be presumed to have 
known i t  and to have contracted in reference to it, the charge 
wuld be maintained. The existence of the agreement should 
have been left to the jury. 

3d. That if the defendants contracted to send thc tobacco to 
New Orleans and sent i t  to New York, they were in the 
wrong and liable to damages; unless the plaintiff modified the 
contract. 

Bemarks. We think the proper instructions would have 
been, that the defendants mere in the wrong in shipping to 
New York, but that if the jury believed that the subsequent 
letters from the plaintiff, put in evidence, mcrewritten by him, 
he ratified the act of the defendants, and waived his claim to 
damages hy reason of it. The genuineness of the letters bcing 
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admitted or found, their effect waa matter of law on which 
the Court should have pronounced. 

4. That if the jury believed the witnesses, the defendants 
did not act according to the plaintiff's instructions in his letters 
of April 30th and May 25th. 

Remarks. The letter of April 30th contained no positive 
or definite instructions for the go~ernment of the defendants. 
The letter of May 25th, positively directs the defendants if 
-they can sell for anything like the prices they had mentioned, 
to do so; but otherwise to ship to New Orleans: but it pro- 
fesses only to recite what he had writtcn on April 30th, and 
thereby leaves i t  doubtful whether his intentions were not to 
be construed by his letter of that date. A factor is bound to 
obey instructions if they are definite, but a principal cannot 
impose uncertain liabilities on his agent by obscure or contra- 
dictory orders. I n  such cases he leaves him to the exercise of 
his own judgment honestly and diligently exerted. 

5. That if the jury find, that the defendants were instructed 
to sell in New Orleans, and actually sold in New York, the 
damages were the difference between the prices in Nev 
Orleans and that obtained in New York. 

Remark. This was erroneous, because i t  wrongfully a$- 
sumed that the shipment to New York had not been ratified. 
But assuming that the breach of orders in sending to Mew 
Pork  was not waived, we think the Judge mistook the rule d 
damages. If the defeildants, with due diligence, were unabl'e 
to ship to New Orleans, i t  was their duty, in the absence of 
other instructions, to have retained the tobacco in Wilming- 
ton, and in case the plaintiff failed within a reasonable h e  
after request to repay the advance, they might have sold it in 
Wilmington. If therefore on this hypothesis the plaintill' is 
entitled to any damages, i t  is, to the difference between what 
the tobacco might have sold for in Wilmington, and what i t  
did sell for in New Hork, as to which there was no evidenm. 

As the case stands on the present pleadings, it seems to us 
that the main questions to be submitted to the jury were: 
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1. Did the defendants exercise ordinary diligence in endeav- 
oring to ship from Wilmington to New Orleans ? If the jury 
believe the evidence, they did. 

2. Did the defendants act with ordinary diligence after the 
arrival of the tobacco in New York; considering the instmc- 
tions of the plaintiff? If the jury believe the evidence, they 
did. 

3. Was there an agreement for a discount on the advance; 
or  a custom to charge such discount known to the plaintiff, or  
so notorious that i t  must be presumed to have been known 
and assented to ? 

Tbe judgment is reversed, and thme must be a venire de 
12000. 

PER CURIAM. Venire de novo. 

STATE 0. ALEXANDER REINHARDT and ALICE LOVE. 

White persons, and persons of color, cannot intermaq in North Car- 
olina. 

(S1aie v. Hairston, at this term, cited and approved.) 

~ O R N ~ C A T I O N  AND ADULTERY, tried before f igan, J., at  
d p r i n g  Term 1869, of the Superior Court of LINCOLN. 

The jury returned the following special verdict: 
The jury find that Alexander Reinhardt is a. person of color 

within the third degree, and Alice Love is a white woman; 
that on or about the 27th of December last, both being at  the 
time single persons, the rites of matrimony were celebrated 
between them in due form of law by a licensed minister of 
the Gospel; that they then resided in the county of Lincoln, 
and a t  the time of the finding of the bill of indictment they 
lived in said county as man and wife. Whether from this 

:state of facts the defendant% are guilty of fornimhion and 
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adultery, the jury are ignorant and pray the advice of the 
Court. 

The Court being of the opinion that the defendants had a 
right under the law, to enter into a contract of marriage, 
ordered a verdict of not guilty to be recorded. 

Whereupon the Solicitor prayed and obtained an appeal. 

Attorney General, for the State. 

No counsel contra. 

READE, J. The principles involved in this casc are the 
same as in the case of State v. Eairston, decided a t  this term, 
and therefore the opinion in that case will be certified in this, 
to  the end, &c. 

PER CURIAM. Order accordingly. 

W. EL HUGHES, ADM'FL kc., v. THOMAS J. PERSON and 
others. 

Where an affidavit, made to obtain an order of arrest, and an attach- 
ment, i s  based npon an apprehension by the affiant of some future 
fraudulent act by the defendant, such affidavit must specify the 
grounds of the apprehension; but where the affidavit relies npon m 
act already done, it need state it only in general terms; as, here, 
"That the said P. him disposed of and secreted his property with 
intent to defraud his creditors." 

MOTIONS, to vacate an order of arrcst, and to discharge an 
attachment, made before Watts, J., at  NORTHAMPTON, a t  Spring 
Term, 1869. 

The allegation upon which the order, and attachment had  
been granted, was (so far as material here) as follows: 

"That the said Thomas J. Person has disposed of and 
secreted his property, with intent to defraud his creditors." 
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His Honor allowed the motions, and the plaintiff appealed.. 

Barnes and Peebles d2 Pee&, for the appellants. 
Eragg, Conigland and Ransom, contra. 

The affidavit to obtain a warrant of attachment, must be 
explicit; and made, in general, upon positiveknowledge of the 
deponent so far as to establish a prima facie case, Hoff. Prov. 
Rem. 14,419 to 422, and a t  p. 48. Where it appears that it 
has been repeatedIy held in N. Y., that an affidavit using the 
wo& of the Statute merely, without stating any facts, i s  

I insufficient, 1 Whitaker, 505 and Seq. 
The affidavit for an arrest, must state the facts and circum- 

stances, from which the officer granting the order, can draw 
his own conclusion respecting the sufficiency of cause for 
arrest, 1 Tiff. 241-2. 

It must make out a prima .facie case, 1 Ti$. 243. 

READE, J. His Honor '' vacated the order of arrest, and 
discharged the attachment " 'I in consequence of the insuffi- 
ciency of the affidavit upon which they were issued." and 
from this there was an appeal. 

There were many points presented in the argument a t  this 
bar, but we consider that only upon which the case was dis- 
posed of below,-the m5ciencp of the affidavit. 

The words in the Code are "removed or disposed of," kc. 
The words in the affidavit are "disposed of and secreted, &c." 
I t  was objected, not that the change of thewords would make 
any material difference, but that i t  would not be sufficient if 
the affidavit were in the very words of the Code; for, that i t  
is necessary that the affidavit should state the facts which are 
supposed to make out the case, so that the Court can see from 
the facts set out, whether there has been a fraudulent disposi- 
tion. The cases from the New York Courts seem to support 
the objection; and we follow these cases so far as to declare 
that when the plaintiff in his affidavit for the attachment or 
arrest, relies upon his apprehension of what the defendant is 
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about to do,-as if he declare that he has reason to believe 
and does believe that the defendant is about to dispose of his 
property, &c., he must state why he thinks so; in order that 
the Court may judge of the reasonableness of his fears. But 
where he swears that the thing has been done, we do not see 
+he propriety of requiring him to specify how i t  has been done, 
glthoqgh i t  would be prudent for him to do so when the facts 
a re  known. But i t  might be impossible for him to do so; for 
in fraudulent dispositions, concealment and deception are 
common. It might therefore operate to the prejudice qf the 
plaintiff to require him to specify; for, while he might be 
satisfied of the fact generally, he might be unable, f ~ r  want 
o f  time, to state particnlp-s. And if he should undertake to 
specify, and shopld be mistaken, he might be contined to his 
specifications, when he could prove other particulars. On the 
other hand, there can be no hardship upon the defendant; for if 
the plaintiff swears generally that the defendant has fraudu- 
ently disposed of his property, when he has not, the plaintiff 
may be indicted for perjury; and upon the defendant's general 
denial of a ge;neral allegation, he would be entitled to a dis- 
oharge unless the plaintiff would tben tender particul;trs ad 
join issue. There is error. 

Let this be certified, &c. 

PER CURIAM. Error. 

 NOT^.-The q m e  decision was made in Joha J. Long v. lIIdwnae J. Petm,  
and V. X. S&phenm v. Thomas J. Peraon;-82gned by the r q e l  in the 
case above. 

TEE STATE on the relation gf ELU$A MERRITT s. Z. G. 

MoQUAIG. 

A bast&, bra in th& State of 8 pother who h q  not z&ded in it 
"for twelve months," is chwgeable for msjptenmce qpon the Comty 
in which it is born. 
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BA~TABDY, before Mitchell, J, upon a motion to quash the 
proceedings, pt Spring Term 1868, of the Superior Court of 
MEOELENBURG. 

I t  was admitted that the mother was from South Carolina, 
and a t  the time of the child's birth had resided in Mecklen- 
burg County for but a few days. 

His Honor directed the proceeding to be quashed, where- 
upon the State appealed. 

Attorney Gene~al, for the State. 
WiIsm, contra. 

SETTLE, J. The difficulty in the case before us does not 
arise under our st&ute entitled "Bastard Children," Rev. 
Code, ch. 12, but i t  grows out of a provision of our law in 
relation to the settlement of the poor, Rev. Code, ch. 86, sec. 
12. The two acts, however, are parts of the same system, and 
axe to be construed together. 

Do the provisions of the act in relation to the settlement of 
the poor apply to a case where the motber has emigrated from 
another State to a c a d y  in North Carolina? They do not,. 

The pyrpose of this act evidently wap to iix each county in 
the State with the responsibility of supporting its own poor. 
Provision is made by section 13, of the same chapter, for send- 
ing paupers to counties within the State, where they properly 
belong, the object being to regulate the question of settlement 
between the counties as to those paupers who had acquired a 
settlement somewhere in the State, 

In the case before us, the mother and her bastard child cannot 
be sent back to South Carolina, nor can they be sent t~ any other 
county in this State. Mecklenburg, therefore, being the county 
of birth is liable to become charged with the maintenance of 
this. bastard. The decisions in our own reports afford no 
light, as the ques tion of settlement is only discussed as between 
different counties. 

Since our act did not contemplate the case of foreign paupers, 
the question of settlement is left as at  common law, and in 
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a case like ours, is the place of birth. Com. Dig. T i t  Justice 
of Peace, B. 71-" A settlement in s parish may be acquired 
by birth, for wherever the child is f i s t  known to be, that is 
always p&nafacie the place of settlement, until some other 
can be shown. This is also generally the place of settlement 
of a bastard child; for a bastard having in the eyes of the 
law no father, cannot be referred to his settlement, as other 
children may." 1 B1. Com. 363. 

There was error in directing the proceedings to be quashed. 
Let this be certified, &c. 

PER CURIAM. Error- 

ALEXANDER JOHXSON, JR. a. E. L. WINSLOW. 

The Statute of limitations, in actions upon unsealed contracts, has been 
suspended since September lst, 1861, and by present legislation, is 
to remain so until January lst, 1870. 

A Statute may be in part constitutional, and in part unconstitutional. 

(NcCzcbbi42.s v. Bawinger, Phil. 554, Neely v. Uraige, Ib. 187, M h  u. 
Avery, Ib. 238, Hinton v. Hinton, I b .  410, cited and approved.) 

ACTION upon a promissory note, begun by warrant, tried 
before Buxton, J ,  at  Spring Term 1869, of the Superior Court 
of CUMBERLAND. 

The defendant pleaded, " the Statute of Limitations." 
His Honor having given judgment for the plainti$ the de 

fendant appeaded. 
The facts are stated in the Opinion. 

No counsel for the appellant. 
Hifidccle, contra. 

READE, J. The action is upon a note dated and due in 
January, 1860. 



The time within which an action might be brought upon 
mid note under the Statute of Limitations was three years. 
The action was not brought until May 1869; so that the action 
was barred, unless there was something to prevent the opera- 
tion of the Statue. 

In 1861 an Act was passed, suspending the Statute of Lim- 
itations "so long as this Act shall continue in force," ch. 10, 
see. 18. This provision is part of an Act usually denomi- 
nated the " Stay Law;" and i t  is insisted that as a Stay Law 
i t  was unconstitutional and therefore never was in force at  
all. But this does not follow, for an act may be constitutional 
in  part, and unconstitutional in part, McCubbins v. Barringer, 
Phil. 554, and we have decided that so much of said act as 
.suspends the Statute of Limitations, is valid. Neely v. Craige, 
Phil. 187; MwrG v. Avery, 1b. 238; Hinton v. Hinton, 1 6 .  
410; and the provision that the Statute of Limitations shall 
be suspended " so long as this Act shall remain in force " 
must be understood to mean, until it shall be repealed. 

Again, in February 1863, an Act was passed suspending the 
operation of the Statute of Limitations from 20th May, 1861, 
until the end of the war, ch. 50. 

The Ordinance of June 1866, repealed all laws suspending 
the operation of the Statute of Limitations, and re-enacted 
(sec. 19) that the time passed since 1st September, 1861, 
barring suits, &c., should not be counted. And by Act 1867, 
ch. 17, aec. 8, the Statute is suspended from 1861, to January 
lst,  1870. So that during all the time since 1861, there hag 
been a Statute in force suspending the Statute of Limitations. 

Although it were true that the Legislature has no power to 
revive a right of action after it has been barred, i. e. to sus- 
pend the operation of the Statute of Limitations retrospec- 
tively, after it has operated (Cooley on Con. Lim. 391, note), 
yet it is clear that the Legislature has the power to suspena 
the operation of the Statute prospectively, so as to prevent its 
barring rights. This does not impair the obligation of con- 
tracts, nor interfere with vested rights. "He who has satis- 
tied a demand, cannot have it revived against him; and he 
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who has been released from a, demand by operation of the 
Statute of Limitations, is equally protected. In both cases the 
right is gone; and to restore it would be to create a new cau- 
tract for the parties," Pb. 369. 

There is no error in the record. The judgment below ia 
affirmed. Judgment wjll be entered here for the plaintiff. 

PEE CUXIAM- Judgment afirmed. 

The %nst,iiution of the United States does not forbid a State f ~ o m  
dtering the mle of egislsnce which heretofore exeluded pard evi- 
dence offered to oontrtdict or va?y the terms of ~~TKlitfRn contract. 

defor&ppBying the St&, under the or&ance of Oct. 18th 1865. 
m d  the mtsc of 1866, m. 58 and 39, is: 

1. Dbanej contracts are presumed to be solvable in Confederate money, 
and the value thereof must be estimated by the jury in coin, accor- 
ding to the legislative scale, and then the depreciation of Unibed 
States TPeasury notes mnsR be added to the aw.ouot as estimated in 
coin: 
This division applies only to contracts where Confederate money 

was the consideration. 

2. In dl other cases af contracts, the value of the property, or other 
consideration, may be shown in evidence, and the jluy must estimate 
such value in U. S. Treasury notes. 

(Wid$n v. Sluder, Phil. 200, cited and approved.) 

DEBT, tried before Jww, J., a t  Spring Term 1869 of the 
Suparior Court of MARTIN. 

The plaintiff declared on a Fond for $25@,00, dated 22d 
Dcc. 1862; and on the trial offered to prove that i t  mas given 
for a mule, workla. $%50,00. 

His Honor excludcd the testimony, upon the ground that 
the parties had bhelnselvcs fixed the valus, by the bond; and 



he instructed the jury that they mw9 apply the sca2e prescri- 
bed ljy the Legislature, and give the plaintiff the value of the 
contract by that rule. 

The plaintiff then asked his Honor to inslruct the jury 
further, that after ascertaining the value in gold according to  
the rule laid down, they should add to that sum the present 
depreciation of national currency, which he offered to show 
was 33 per cent. This also his Honor declined to do. 

Yerdict and Judgment, for $102,40 and $33,38 damages, &c.. 
The plaintiff thereupon appealed. 

Stuhb and Rdtb & ~ C M Z S ,  for the qpellant. 
No counsel &m 

DICK, J. The principle is well settled that parol evidenceis 
inktdmissible to contradict or vary the terms of a written con- 
tract. But this is only a rule of evidence, axid may a t  any 
time be changed by the Legislature without impairing the con- 
tract. The Convention and Legislature have seen proper to 
change tliis rule of evidence in regard to certain classes of 
contracts, and in so doing they did not come in conflict with 
the Constitution of the United States, Woodjn v. sluder, 
Phil. 200. 

We have carefdly considered the ordinance of Oct. 18th 
1865, and the acts of 1866, ch. 38 and 39, and think that they 
establish the following rules as to the contracts to which they 

apply : 
I. Money contracts are presumed to bc solvable in Confed- 

erate money, and the value thereof must be cstimatcd by the 
jury in coin, according to the legislative scale, and then the 
depreciation of United States Treasury Notes must bc added 
to such nominal amount of coin. Thc Lcgislativc scale only 
applies to contracts where Confederate money was thc con- 
sideration. 

2. In all other kinds of contracts the value of the property 
or otlrcr consideration may be shown in evidence, and the jury 
must estimate such value in United Slates Treasury Notes. 
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His Honor in the Court below erred in his construction of the 
ordinance and acts referred to, and the judgment must be 
reversed, and a venire de novo awarded. 

Let this be certified kc. 

PER CURIAM. Venire de novo. 

STATE v. ALEXANDER JazZVIS. 

If a servant, entrusted with the custody of goods by his master, fraud- 
ulently take them to convert them to his own use, he is guilty of 
larceny. 

A motion to quash an indictment will not be allowed after a verdict. 
Indictments found (here, at  Spring Term, 1867,) under the late Pro- 

visional Government of the State, are valid, and are to be heard 
and ended undcr the present Government. 

Justices of the Peace have no jurisdiction of Larceny. This 
offence remaim under the cognizance of the Superior Courts. 

LARCENY, tried before Mitclzll, J., at  Spring Term 1869 
of the Superior Court of BURKE. 

Thc defendant was charged with stealing certain bacon, &c.; 
and i t  was shown that the things taken by him were upon the 
prcmises occupied by the owner, which had been placed in 
his custody by such owner, who was also his master, when 
about to be absent from home for a few days. During that 
absence the things were removed from the house in which 
they had been left by the master, to another some three hun- 
dred yards distant, occupied by the defendant, and another 
person. 

The defendant objected that he could not be convicted of 
larceny, even if he intended to mvert  the goods; being guilty 
only of a breach of trust in regard to things committed to his 
care. H e  also, after verdict, moved to quash the indictment; 
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and also, upon that motion not being allowed, to arrest the judg- 
ment: (1) because the indictment had been found a t  Spring 
Term, 1867, and therefore under the Military Government; 
and (2) because the Court had no jurisdiction over the offence. 

This motion mas also overruled, and judgment having been 
pronounced, the defendant appealcd. 

Fzwches, for the appellant. 
Attorney General, contra. 

DICK, J. The goods alleged in the indictment to have been 
stolen by the defendant, belonged to the prosecutor, and had 
been in his actual possession. He entrusted them for a few 
days to the custody and care of the defendant, his servant. 
In  contemplation of law the goods were in the possession of 
the owner, and the taking of them by the defendant, with the 
fraudulent purpose of converting them to his own use, was 
larceny, and the defendant was properly convicted, 2 East P. 
C. 564, sec. 14. 

The motion to quash the indictment, could not be entertained 
after verdict, and i t  was properly disallowed by his Honor. 

The grounds for the motion in arrest of judgment are un- 
tenable : 

1. The Court in which the prosecution was instituted was 
authorized by the laws of the Provisional Government, and 
invested with the necessary power of administering public 
justice, and such laws and judicial proceedings are recognized 
a s  valid, and are continued in our present government. Const. 
Art. IV, Sec. 24. 

Our present government was formed under the same author- 
ity which organized and sustained the Provisional Govern- 
ment. The two governments are parts of the same system, 
and the laws of the preliminary government are properly con- 
tinued until they are altered by the legislation of the perma- 
nent governtnent. 

2. The jurisdiction of Superior Courts in cases of larceny 
i s  not altered by the recent Act regulating '' Proceedings in. 

36 
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Criminal Courts." That Act, in ch. IV, sec. 5, gives jurisdic- 
tion to Justices of the Peace in cases "for receiving stolen 
goods, where the value of the property received does not 
exceed five dollars." This jurisdiction cannot be extended t@ 
cases of larceny by an implication arising from ch. I T ,  sec. 7, 
of said Act. 

There is no error in the ruling of his Honor in the Court 
below, and tlie judgment must be affirmed. 

Let this be certified, kc. 

PER CURIAM. No error. 

WILLIAM STANLY a. ROBERT MASSINGILL. 

The Superior Courts have power to amend, and to supply, records in 
the former Superior Courts of Law and Equity, and also in the for- 
mer County Courts, upon proper notice to persons interested. 

Where a lost execution was alleged to be a link in the title of a plain- 
tiff in ejectment, Held, that such facts did not render an application 
under an independent motion, made without notice to the other 
party, a correct method of supplying theloss; ako, that what was 
required of the plaint8 was only, tonotify thedefendant that on the 
trial of the ejectment the loss would be proved, md on doiqg so, 
to prove its contents by parol. 

(Harris v. &Rae, 4 Ire. 81, cited and approved.) 

MOTION to supply a lost record of the late Superior Court 
of Law andEquity for Johnston County, made before Watts, J., 
a t  Spring Term 1869 of the Superior Court of JOHNSTON. 

Aa action of ejectment between the above nained parties, 
was pending in the same Court, and in that the plaintiff 
claimed title through a Sheriff's sale under a certain execution 
which had issued from the former Superior Court of Law and 
Eqity for Johnston County, and which was now said to be 
lost. 

His Ronor allowed the motion, and gave judgment accor- 
dingly; thereupon the defendant appealed. 
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Rogers d Batciiebr, for the appellant. 
No counscl contra. 

DICK, J. The plaintiff here is the lessor of the plaintiff in an 
action of ejectment against the defendant, pending in the 
Superior Court of Johnston County. 

He purchased the land in controversy a t  a sale made by a 
Sheriff under an execution from the County Court of said 
County, and i t  is alleged that said execution is lost or destroyed; 
and the motion of the plaiatiff is "to supply said execution as 
one of the records of the Court." 

The Superior Courts under our new system have possession 
of the records and papers of the County Courts, and the 
Superior Courts of Law and Equity, which have been abol- 
ished, and must necessarily have the power of making amend- 
ments to such records, and of supplying lost papers, &., upon 
proper notice to persons interested. 

The motion in this case ought not to have been entertained. 
The execution under which the land was sold, was an impor- 
tant link in the chain of title, and such lost execution was the 
primary evidence on the question. The loss of the primary 
evidence ought not to have been supplied without reasonable 
notice to the defendant. 

But there was no necessity for the motion here, as on 
the trial of the ejectment the plaintiff, by giving duc 
notice to the defendant, and proving the loss of the exe- 
cution, could have given secondary evidence as to its contents, 
which would have been sufficient for the purpose of his action. 
1 Green. Ev., sec. 509; Harris v. McRae, 4 Ire. 81. 

The ruling of his Honor in the Court below is reversed. 
Let this be certificd, &c. 

PER CURIAM. Ordered accordingly. 
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JOHN W. CARR o. JOHN J. FEARINGTON and others. 

The 6i2 given to creditors, without obtaining judgment at law," by 
the Ordinance of June 16th 1866, sec. 18, creates a right, whether it 
be a lien or merely a lis pmchs, in favor of such creditors, from the 
time of its filing, which is not disturbed by the fia~~dulent vendor's 
subsequent bankruptoy. 

(Iluunlree v. &Kay, 6 Jon. Eq. 87; Td.5 v. WiUiams, 4 Jon. Eq. 352; 
Iii~kpalrick v. Means, 6 Ire. Eq. 220; Wheeler v. Taylor, 6 Ire. m. 
225; Freeman v. HZ, 1 Dev. & Bat. Eq. 389; md Po2k v. Gaa2lani, 
2 Dev. & Bat. 395, cited and approved.) 

RILL, to set aside a conveyance alleged to be fraudulent as 
against creditors, transmitted from CHATHAM Court of Equity, 
Fall Term 1868. 

The facts are stated in the Opinion. 
On the argument of the case at  January Term 1869, upon 

its being suggested that the vendor had been adjudicated a 
bankrupt since the filing of the bill, the Court ordered the 
cause to be continued, and notice served upon the assignee in 
bankruptcy to come forward and make himself a party, or  
waive his rights to do so. In consequence thereof such 
asaignee elected at  this term to be made a party defendant, 
aud was admitted as such. 

Phillip $ Merrimon, for the plaintiff. 
Rragg, Battle $ Sone and Yo&, contra. 

RODMAN, J. This is a bill in Equity, filed returnable to 
Spring Term 1867, of the Court of Equity for Chatham. It 
alleges that complainant is a creditor of John J. Fearington 
by several bonds made in 1862 and 1863; that on September 
Ilth, 1866, Fearington conveyed to D. A. Mebane, certain 
personal property; that about the same time he conveyed to 
David A. Mebane certain land on which his mother had re- 
:sided, and (by a separate conveyance) certain enumerated 
articles of personal property; that about the same time h s 
comeyed to John Atwater, his son-in-law, his New Hope trac F 
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of land, a t  the pretended price of $500; and prays that all 
these conveyances may be declared void and the property 
applied to pay the debts to the complainant, &c. 

At Spring Term 1867, the Court ordered that th i  personal 
property conveyed to Mebane, and then in the possession of 
Fearington, be sold,' and the proceeds retained subject to the 
order of the Court; and i t  was sold by the Master accordingly. 

Tile answer of John J. Fearington admits the debts to com- 
plainant stated in the bill, and the conveyances alleged, but 
denies all fraud. The answers of the other defadants also 
admit the conveyances stated, but they deny the imputed 
fraud. 

This brief statement of the pleadings will suffice to render 
the Opinion of the Court intelligible. Much testimony was 
taken: upon the whole i t  appears to us that the conveyance 
tcrntwater was fraudulent and void as to the creditors of 
John J. Pearington; that the conveyance of the land to David 
A. Mebane was h a  36% and for value, and was valid; a r~d 
that the conveyance of personalty to Mebane was a mortgage 
to secure an actual debt, that i t  was bona jhk and duly regis- 
tered, and was therefore valid as against the creditors of the 
mortgagor to the extent of securing the mortgage debt. Some- 
time after the filing of the bill the defendant John J. Fear- 
ington was adjudicated a bankrupt on his own petition; and 
a t  this term of the Court the assignee, having been notified of 
the pendency of the suit, appeared and made himself a party 
defendant, and claimed whatever right he might be entitled 
to in that character. 

We arc now prepared to state and consider the questions 
of law arising in the case. The Convention of the State, by 
an Ordinance entitled " An Ordinance to change the juris- 
diction of the Courts and the rules of pleading therein," rati- 
fied June 23rd, 1866, provided for a considerable retardation 
in the process for the collection of debts in the common law 
Courts, and by section 18 enacted that "any creditor at- 
tempted to be defrauded as set forth in section 1, chapter 50, 
Revised Code, may without obtaining judgment at  law, file 
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his bill in equity, and said Court is hereby authorized and 
empowered to direct proper issues to be made up and tried, 
and to make such orders and decrees as to right and justice 
may appertain;" and the creditor is allowed to proceed at  the 
sahe time a t  law. The section of the Revised Code referred 
to is the well known Statute of 13 Eliz., for avoiding aliena- 
tions of lands and goods, made to defraud creditors, and need 
not be further stated, Prior to this Ordinance it was a settled 
principle in this State, that befole a creditor could apply for 
the aid of a Court of Equity, either to subject equitable prop- 
erty to his debt, or to avoid a fraudulent conveyance made by 
his debtor, he must have established his debt a t  law, Rountree 
v. McEuy, 6 Jon. Eq. 87; Tabb v. WiZliams, 4 Jon. Eq.  352; 
and that unless i t  appeared from the pleadings that the debtor 
had no property liable to execution a t  law, the creditor must 
not only show that he had obtained a judgment, but that he 
had taken out execution which had been returned nuZZa bona. 
Kirrhptriclc v. Means, 5 Ire. Eq. 220; W k b r  v. Taylor, 6 
Ire. Eq. 225. 

I t  is contended by the plaintiff in this case, that the effect 
of the Ordinance was to put a creditor filing his bill, in the 
same situation that he would have been in, had he obtained 
his judgment and issued his execution, and had i t  levied on 
the property fraudulently conveyed: in other words to give 
him a lien by the filing of the bill on the property sought to 
be subjected. The Convention, i t  is said, intended by its 
dilatory provisions to give time to honest debtors, hut not to 
fraudulent ones; and to prevent this effect, section 18 was 
inserted: having prevented the creditor from recovering at  
law, i t  allowed him to go a t  once into equity with all the 
advantages of a recovery a t  law, to have the fraud investi- 
gated. To invite the creditor into equity, which is naturally 
slow, and leave the debtor free to sell his property for value, 
and perhaps flee the country, or to confess it away to other 
creditors, would be only to ensnare the creditor. We think 
these views are correct. The Bankrupt Act expressly pro- 
tects and reserves from its scope, liens previously existing, an& 
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*he assignee can have no right to any thing beyond the sur- 
plus remaining after payment of the plaintiff's debt, if he has 
that; lout this point not being necessary for present decision, 
we express no opinion on it. 

But if this view should be incorrect, the plaintiff places his 
claim on the doctrine of lis pendens, by which any one pur- 
chasing from a defendant after the filing of the bill, will take 
subject to the equities claimed in the bill, (Le Neve v. Le 
Neve, 2 Lead. Cases in Eq., Am. Notes, p. 129.) But it is 
said that the assignee in bankruptcy is not a purchaser, that 
hc comes in by operation of law and represents all the credi- 
tors. We do not see how his coming in by operation of law 
exempts him from liability to any equities which would weigh 
against other assignees. We think the best position in which he 
can stand is that of a purchaser at  an execution sale. Yet i t  
is clear law in this State, that such a purchaser takes subject 
to all equities affecting the thing purchased, whether he has 
notice of them or not, Freeman v. HiU, 1 Dev. & Bat. Eq. 
389; Polk v. Bcc21ant, 2 Dev. & Bat. Eq. 395; while i t  is 
everywhere held, that he takes subject t o  tliose of which he 
had notice, Jackson v. Town, 4 Cowen 509. The plaintiff is 
entitled to have the land conveyed to Atwater, sold and 
applied to the payment of his debt, and also the surplus of 
tho personal property mortgaged to Mebane. 

There will be also a decree for the necessary accounts. 

PER CURIAM. Decree accordingly. 
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JOSEPH R. MASON and another o. SAMUEL MILES. 

Where a judgment by default has been taken against a principal and 
his surety, the fact that no process in the suit had been served upon 
the former, affords no ground for vacating such judgment m 
against the latter. 

Under the new practice in this State, by andog-y to the old, relief 
against a judgment, sought k n u s e  the defendant had not 6 e m  served 
with pvocess in the m e ,  k not to be made the subject of a qzmi equi- 
table proceeding, but must be applied for by a motion incidental to 
the judgment impeached. 

The new Superior Courts have power to vacate judgments improperly 
or irregularly taken in the former Superior or County Courts. 

(Kedon v. Banks, 10 Ire. 381; Hun& v. Kkk, 4 Hawks, 277; Morris v. 
Cloy, 8 Jon. 21; and Rogers v. H d ,  Phil. Eq. 108, cited and ap- 
proved. 

INJUNCTION, tried before JVatts, J., a t  the Spring Term 
1869, of NORTHAMPTON Superior Court. 

On the 15th of April, 1869, the plaintiffs filed a complaint 
against the defendant alleging that the latter, a t  Fall Term 
1867, had obtained a judgment by dcfault final against them, 
for more than $590.00, upon a bond in which Mason was prin- 
cipal and Palmer surety. After stating the consideration of 
the bond, and that the bond, in renewal of which i t  had been 
given, had bcen paid, Mason stated that he was insane when 
the renewal was made; also that no process in the suit upon 
the bond had even bcen made upon him, &c. 

Thereupon an injunction in favor of both plaintiffs was 
ordered. 

The defendant filed an answer upon the 17th of May, 1869, 
denying that the bond had been given for the consideration 
in the complaint set forth, or that it had been paid. 

His Honor having refused to order the injunction to be dis- 
solved, the defendant appealed. 

Ralzsorn and Peebles, for the appellant. 

Barnes, contra. 
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&SON AND ANOTHER 2). ?~ILES. 

DICK, J. The injunction order in this case was improvi- 
dently granted to the plaintiff, Palmer. R e  executed the note 
on which the defendant obtained judgment, and the due ser- 
vice of process upon him is not denied. As to him the judg- 
ment was taken according to the due course of the Court, and 
is in all respects regular. He does not set forth in his com- 
plaint any equitable right which would be infringed by the 
execution of said judgment, and of course is not entitled to in- 
junctive relief. I t  appears from the necord in the former case 
that the plaintiff Mason was duly served with process, and that 
the judgment was taken according to the course of the Court. It 
is, however, insisted by Mason in his complaint, that he was not 
served with process, and had no opportunity to make defense. 
If this be so, the judgment against him is void, for there can 
be no valid judgment against a person not in Court. His 
remedy by a notion in the cause is clear, simple and speedy. 

The Superior Courts, under our present judicial system, 
must necessarily have the jurisdiction, in administering justice 
between parties, to vacate judgments which mere irregularly 
or improperly taken in the late County and Superior Courts. 
The case in which the judgment of the defendant was taken, 
has been regularly transferred to the Superior Court, and the 

I plaintiff Mason may find adequate relief from the errors com- 
plained of, by a motion in the cause, founded upon affidavit- 
Upon such motion he may obtain a rule upon the Sheriff. to 
make him amend his return so as to make i t  speak the truth. 

If the Sheriff, in answer to such rule, were to state that 
process was duly served, then the contrary may be shown by 
par01 evidence. Keaton v. Banh, 10 Ire. 381. 

As the Sheriff is a sworn officer of the lam., a single affida- 
vit will not be sufficient to set aside his return; Hunter v. 
Kirk, 4 Hawks. 277. If upon sufficient proof the judgment 
be vacated, then the plaintiff Mason may plead his insanity in 
defense to the action; Norris v. Clay, 8 Jon. 216. 

As the Courts are now always open, the remedy of the 
plaintiff, as above indicated, is speedy and complete. Mason. 
has chosen to seek his remedy by another action, which is in the 
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nature of an equitable proceeding; and it is a well settled 
principle of equity, that where a person can have adequate 
relief by an order in a cause pending in the same Court, he 
shall not be allowed to seek his remedy by a separate suit. 
Rogem v. Bolt, Phil. Eq. 108. 

This rule of equity must be enforced in our present system 
of Civil Procedure. 

If the plaintiff's action were properly constituted in this 
Court, the injunction ought to be vacated as the answer of the 
defendant fully and positively denies dl the allegations in the 
complaint. I t  is unnecessary for us to consider the other 
errors assigned in the case made up by appellant's counsel 
and signed by his Honor. There is error in the ruling of his 
Honor in the Court below, and the injunction must be vacated. 

Let this certified, &c. 

PER CURIAM. Order accordingly. 

JONATHAN NE'CCZIIN a. ALBERT MURRAY. 

If the collection of the money due upon the execution of oldest teste, 
be enjoined, such execution is not to be considered in applying the 
proceeds of s sale made w h a t  it and other execukions mere in the 
handg of the S h e s .  

Process of execution issued during the pendency of an injunction 
against the collection of the money due upon the judgment, is with- 
out effect; and, even if the injunction be dissolved by consent after 
the sde and before the return of the process, such process mill not 
share in the proceeds. 

(Edney .a. Rir~g, 4 Ire. Eq. 465, cited and approved.) 

RULE upon s sheriff to bring the proceeds of an execution 
saIe into Court, &c., granted by Tourgee, J., a t  ALAMANGE, 
Spring Term 1869. 

The plaintiff was an execution creditor of one Faucette, 
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against whom the defendant as Sheriff had sundry executions, 
under whtich he had levied and sold, and received the money 
i n  dispute. 

The reason assigned by the defendant for not applying the 
money to the execution of the plaintiff, was that at  the time of 
the sale he had in his hands an execution of older teste, in favor 
of one Lea, and that he had applied the money to that. It 
was admitted that the collection of this execution had been 
enjoined, that i t  was in the hands of the Sheriff by the inad- 
vertence of the Clerk, and that the injunction was pending a t  
the day of sale; but that subsequently, and before the return 
of the process, by consent, the injunction was dissolved by an 
order of the Court. 

His Honor, considering that this state of facts was no 
answer to the claim of the plaintiff, made the rule absolute to 
apply the money to the execution of the plaintiff; and the 
defendant appealed. 

Phillip iE Merr.imon, for the appellant. 
Graham, contra. 

PEARSON, C. J. The clerk or sheriff should not be made 
parties to a bill for an injunction; they are mere ministers of 
ithe law, and have no interest in the controversy. Edney v. 
King, 4 Ire. Eq. 465. 

If Lea had been attached in cohtempt for suing out the 
*rits of ven. ex., he could have excused himself by the aver- 
bent, that the writs had been issued without his instruction or 
privity. The egect of the injunction was to "tie his hands." 
B e  has the injunction bond to look to for any damage in con- 
.sequence of being put in this condition; and as he could not 
have been made responsible for, he is not at liberty to take 
benefit from, the accident that the writs happened to Ire issued 
without his knowledge. 

The injunction would have protected the sheriff in making 
a return, "not executed, by order of the Court of Equity," so the 
writs had no legal effect. 
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We are unable to perceive how the fact, that after the sale 
the injunction was dissolved by a consent order, can have an? 
effect upon the rights of the parties to this proceeding. It 
would be a novel application to the doctrine of relation to 
allow this consent order t o  have the effect of giving validity 
to writs, which before had none, against bona Jide creditors, 
who had taken judgments and sued out writs of execution. 

PER CURIAM. Order below affirmed. 

L. V. CAMPBELL a. JOHN ALLISON and others. 

Cases brought to this Court by appeals taken without notice, (C. C. P. 
8 301) will be dismissed upon motion. 

An appeal being now the act of the appellant alone, no presumption 
of regularity arises because of its having been taken during a term 
of the Court from which it comes. 

MOTION to dimiss an appeal from the Spring Term of the 
Superior Court of IREDELL, made a t  this term of the Court. 

The action had been commenced by a writ in debt issued 
returnable to Spring Term 1867; and, and a t  the late term, 
the plaintiff recovered judgment. The transcript sent up to 
to this Court, after stating the proceedings up to and inclu- 
ding judgment, added-"with which judgment the defendants 
being dissatisfied pray an appeal to the Supreme Court, to b e  
held a t  Xaleigh, and i t  is allowed upon their giving bond 
according to law with &c., as sureties. Said bond is duly 
executed and is herewith sent." 

Clement, for the motion. 
.Boyden d? Bailey, contra. 

RODMAN, J. This is a motion by an appellee to dismiss the 
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:appeal for want of notice. Section 301 C. C. P., requires a 
motice of the appeal to be given: the manner of serving notices 
,is premribed elsewhere in the Code. The judge below has 
,nothing to do with the granting of an appeal; i t  is the act of 
the appellant alone. On his docketing his appeal and giving 
.the required undertakings, i t  is the duty of the Clerk to send 
i t  up. Hence there is no presumption of regularity, such as 
 would exist in the case of a judgment rendered by a Judge; 
s o r  can notice be presumed merely because the appeal was 
taken during a term of the Court. See General Rule adopted 
a t  this term. The motion is allowed, and the appeal is dis- 
missed with costs. 

PER CURIAM. Appeal dismissed. 

NOTE. Simil ar motions to that in Campbell v. Allison (above), 
a n d  for the same reason, were made a t  this term in the two 
following cases, the appeals in which accordingly were dis- 
missed: 

O. C. CARLTON v. SAMUEL HART. 

Furches, for the motion. 
Boyden & Bailey and Page & Busbee, contra. 

JAiXFd HAMPTON, Adm'r. 0. NOAH SPAINHOUR. 

Battle & Sons, for the motion. 
No counsel contra, 
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STATE 8. HENRY BULLOCK m d  NELLY BULLOCK. 

The facts occurring at the trial, alleged as ground for a new trial, must 
appear aamatively upon the record transmitted from the Coart 
below. 

I t  is permitted to thepresiding Judge to order a special amire only for 
the trial of persons charged with capital offences, and therefore the 
refusal to make such an order upon a trial for arson is correct. 

A juror who is a non-resident of the County in which the trial is had, 
is liable to be challenged therefor. 

I t  is a matter of discretion with the presiding Judge to discharge s. 
jury upon a trial for crime, before they have rendered a verdict; 
and sembk, that in all cases anbppeal may be had (see Prinee's case, 
ante 529) from the decision of the Judge upon the law involved in 
auch discharge. 

Quaere, Whether the common law rule of carrying a jury around the 
circuit in case of its disagreement, do not still exist in this State. 

(Prince's case, ante 529. cited and approved.) 

ARSON, tried before FYatts, J;, at Spring Term 1869 of the 
Superior Court of FRANKLIN. 

The facts appear in the Opinion of the Court. 
Verdict, Guilty; Rule for a New Trial; Rule discharged; 

Motion in arrest of judgment; Motion overruled; Judgment, 
and Appeal. 

Solomon, for the appellants. 
Jenkh ,  for the State. 

RODMAN, J. The prisoners were indicted at  August Term 
1868 of Warren Superior Court, for arson, in burning a dwell- 
ing house, "against the form of the statute," and pleaded not 
guilty. At  the same term they were put on triaI, and the jury 
not being able to agree, the Court ordered, "that they be 
taken in charge of the sheriff of this County, and kept together 
until Monday next, when the sheriff shall bring them before 
the Court, a t  the Court House of Franklin County, a t  Louis- 
burg, &c.," and that the sheriff bring also the prisoners, &c., 
for further proceedings; and the Court of Warren was there- 
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upon adjourned. According to the order, the Sheriff of Warren 
brought the jury and the prisoners before the Superior Court 
for Franklin a t  Louisburg. where the jury, being still unable t o  
agree, were discharged. The counsel for the prisoners moved 
for their discharge, but this was refused, and they were con- 
tinued in the custody of the Sheriff of Warren. At  the next 
term of Warren Superior Court, the prisoners moved their 
trial to Franklin: where they were tried and convicted. They 
then moved for a venire de novo, on the following grounds: 

1. That they were denied a special venire de novo from 
which to obtain a jury, although i t  was duly asked for. 

Answer. I t  does not appear affirmatively, from the record, 
or otherwise than from thepisoners'  exception, that a special 
venire was asked for or refused. Moreover, the ordering of a 
special venire is in no case imperative; i t  is permitted when 
the Judge "shall deem it necessary to a fair and impartial trial 
of any person charged with a capital offence." Rev. Code, 
ch, 35, s. 30. Arson was a capital offence by Rev. Code, ch. 
34, s. 2, but by an act ratified August 22nd 1888 (Acts 1868, 
ch. 44, p. 60,) the punishment was commuted to hard labor 
for not less than twenty, nor more than sixty years. This act 
was in force before the second trial. This exception there- 
fore fails. 

2. That the State was improperly allowed to challenge a 
juror upon the gronnd of his being a non-resident of Franklin 
County. 

Answer. The cause of this exception, like that of the first, 
does not appear affirmatively upon the record; but waiving 
this, we think the Judge committed no error in allowing the 
challenge. I t  does not appear whether the person challenged 
was of the original panel, or a talesman; and i t  would make 
no difference, for the Calesmen must be such as the orig- 
inal panel. By the common law the jurors must be returned 
from the county wherein the fact was commited, 2 Hawk. 
559; and by Rev. Code, ch. 31, s. 25, they must be returned 
from the county in which they reside. 

The prisoners then moved in arrest of judgment, by reason 
of the discharge of the jury without their having agreed, on 
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-- 

the first trial. As the whole matter appeared upon the record, 
this manner of presenting the defence was proper; i t  was 
taken without objection in the Kinloch's case. Fost. 22. But the 
rule that a jury sworn and charged cannot be discharged 
(without the prisoner's consent) till they hare given a verdict, 
was never supposed to apply to any but capital cases, (2 Hawk. 
P. C.,) which i t  has been seen this was not. I t  was, therefore, 
within the rightful power of the Judge, in the exercise of a 
judicial discretion, to discharge the jury. In  the case of 
Prince, decided at  thjs term, we have indicatcd that in a cap- 
ital case, an exercise of this discretion combines a decision on 
the fact and the lab, and that from such a decision, so far as 
i t  includes a question of law, an appeal lies to this Court. We 
do not think i t  necessary to determine now whether this prin- 
ciple would apply to all felonies, (although we are inclined to 
think i t  would), inasmuch as we think the facts sets forth in 
the record in this case sufficiently justify the discharge of the 
jury. 

As to the course taken by the learned Judge in requiring 
the jury from Warren to be carried into Franklin County: 
Such was the authority of the Judge at  common law, (2 Hale 
P. C. 297;) but i t  never has been a usual practice in this State, 
and the act authorizing a Court to be kept open beyond its 
regular term. in case of the disagreement of a jury charged 
with a capital case, (Rev. Code, ch. 31, s. 16) may be con- 
sidered as intended to discourage such a practice by making 
i t  unnecessary; we are not disposed, however, unnecessarily to 
say that i t  absolutely destroys the common law power. 

After the argument in this case, Mr. Solomon filed a brief 
for the prisoners, in which in addition to the exceptions above 
discussed, hc takes the exception that the prisoners were not 
allowed to challenge twenty-three jurors. It will be sufficient 
to say that the record discloses no ground for such an excep- 
tion, nor does it appear that any such exception was taken by 
the prisoners in the Court below. 

There is no error in the record, and the judgment must be 
affirmed, Let this opinion be certified, &c. 
PER CURIAM. No Error. 
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JOHN PATRICK, A W r .  v. WILLIAM JOYNER, Adm'l: 

Inasmuch as the Code regnircs injunctions to be issued at the k e  of 
commencing the action or at any time afterwards bef0r.e final judg; 
ment; and as by that Code a l l  civil actions must be commenced by 
,summons: HeU that an injunction ordered by the Judge upon read- 
ing the complaint, coupled with an order at  the same time to 
issue a copy of the complaint, and a summons to the defendant, ww 
irregular m d  premature, and therefore should be dissolved. 

,(Smith v. MeIlwaine, ante 73, and J O ~ Z S O ~ L  V. Judd, ante 498, cited and 
approved. ) 

MOTION to dissolve an injunction, heard by Jo~zes, J., at  
Spring Term 1869, of the Superior Court of PITT. 

The facts are stated in the Opinion. 
His Honor having disallowed the motion, t t e  defendant 

.appealed. 

J~I,~nson, for the appellant. 

Billiard, contra. 

RODMAN, J. We regret that we are precluded from consid- 
ming this case on its merits, by reason of the irregularity of 
the proceedings. Sec. 70, C. C. P. requires that all civil 
actions shall be commenced by the issuing of a summons. Sec. 
190 says: "The injunction may be granted at  the time of 
cornmcncing the action, or at  any time afterwards before judg- 
ment," &c. In  this case the action was attempted to be com- 
menced, by a writing in the nature of a bill in Equity, sworn 
to on 26th Nov. 1868, and presented to the District Judge, 
who on the 30th Nov. 1868, ordered that on the plaintiffs 
giving bond before the Clerk of Pitt  Superior Court "the said 
Clerk will issue the injunction prayed for, and also a copy of 
the complaint and affidavit with a summons to the defendant, 
returnable to the next term of the Superior Court, of Pitt." 
Thereupon an injunction issued enjoining "from further pro- 
ceedings, under and by virtue of the judgment referred to in 

37 
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plaintiff's complaint," &c., until further order; and also a 
summons dated 7th December, 1568, requiring the defendant 
to appear before the Judge at  the nest regular Term of Pitt  
Superior Cocrt. At that time the defendant appeared and 
moved to dissolve the injunction, which was disallowed, and 
he appealed. The injunction issued irregularly and prema- 
turely, and the Judge for that reason should have dissolved it, 
allowing, however, to the plaintiff the liberty of amending it, 
if he thought i t  just to do so. Not only was the injunction 
issued before the action had been commenced, but i t  was 
irregular in form, as was cxplaincd inxmith - v. JfcIhunine, 
ante 95, and in Johnson v. Judd, at  this Term. 

The latter defect, however, was cured or amendable by the 
Act ratified 1st April, 1869, referred to in that case, but the 
former was not. The opinion of this Court is that the in- 
junction be dissolved, and the case remanded for such further 
action by the Superior Court of Pitt, as may be proper. The 
defendant will recover costs in this Court. 

Let this opinion be certified. 

PER CURIAY. Injuuctiop dissolved. 

THE STL4TE v. ALLGOOD LOCUST and HAWKINS PEARSON 

Heretofore, ths Superior Cmrts hwe hail no power to give judgment 
for such of the costs upon a Shte  warrant ~s accrued before the 
magistrate, who tried it and failed to give judgment for such costs. 
Now, the matter is reguhtod by Act of 10th April, 1869, "Proceed- 
ings in criminal cases," giving them control thereof. 

Cases sent up on pro fo?-ma judgmente will not hereafter be considcrd, 

(Wikon's case, 1 Jon., 650, cited and iqqxovd.) 

MOTION to tax defendants with costs, heard by Thmuw,  J., 
a t  WILSON, Spring Term 1869. 

The defendants had been bouud before a magistrate to keep 
the peace towards ofie Hqgsn, &c., until that Term of the 
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Court. At that Term the defendants appeared, but Hagan 
did not. Thereupon ,they moved to be discharged, and the 
Solicitor moved besides to have them taxed with costs. 

The Court declined to tax the defendants with the costs 
because of a want of power so to do, and discharged them. 
The Solicitor appealed. 

Attorney Cenerd, for the State. 
S t~ong ,  cont~a. 

DICK, J. A proceeding upon a " peace warrant " is now 
declared to be a criminal action, Code Civil Procedure, sec. 5 
subdivis. 2, and i t  is regulated by a Statute entitled, ': Pro- 
ceedings in criminal cases," ratified the 10th day of April, 
1869. Previous to the ratification of the C. C. P., and the 
Statute aforesaid, such proceedings were regulated by the 
common law, and the learning upon the subject will be found 
in Bacon's Abridgement, Tit. "Surety of the Peace," 1st Durn. 
and East. 696, 13 East. 171; Wilson's case, 1st Jon., 550. 

Such proceedings must be summary and conclusive to. render 
them effectual for the protection of the complainant and to 
secure the public peace, and generally there is no appeal from 
the action of the Justice or Judge in the matter. 

This case was commenced after the ratification of the C. 0. 
P., and is therefore a criminal action. At the time this case 
was heard in the Court below, there was no Statute regula- 
ting costs in such matters, but provision has since been made 
in the Statute above referred to, cli. 2, sec. 14. The Justice 
who acted upon the complaint in this action did not enter up 
judgment for the co~lts of the proceedings before him, and the 
Judge of the Superior Court had no power to render judg- 
ment for such costs, Stnte v. Wilson, ubi supra. The rule has 
since been altered by the Act defining " Proceedings in crim- 
inal cases," antl the Judges of the Superior Courts are now 
invested with a large discretion upon questions of eosts in 
criminal actions. We think his Honor had the power to ren- 
der a judgment against the defendants for the costs of the 
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YOUNG, et. ul. v. McLEALY, el. d. 

Superior Court, and as he did not exercise his discretion in 
the matter, on the ground of a want of power, the judgment 
is overruled, but without costs in this Court against the de- 
fendants. We take occasion to remind the Judges of the 
Superior Courts, that we will not hereafter consider cases 
wilt to this Court upon pro forma judgments, as this Court 
is entitled to tlie benefit of their well considered opinions 
upon questions of law, which may arise in such cases. 

Let this opinion be certified. 

PER CURTAM. Judgment reversed. 

YOUC'NG, WRISTON 6: ORR v. W. R. McLEAN m d  others. 

Where an obligation had been given for 8788, "payable in currency 
or in gold, at the rate $145 in currency for $100 in gold, at the option 
of the holder;" Held that the holder might maintain a suit upon it 
without making any determination of his option previous to that 
contained in the summons or complaint. 

ACTION for the recovery of money only, tried before Logan, 
J, at  MECE~~ENBURG, Spring Term 1869. 

The complaint was for non-payment of a bond as follows: 
%788.16. Twelve months after date me promise to pay 

Young, Wriston and Orr, seven hundred and eighty-eight 
dollars and sixteen cents, with interest from date, payable in 
currency or in gold, at  the rate of $145 in currency for $100 
in gold, a t  the option of the holder of the note. 

The defendants demurred because " the plantiffs do not 
aver that the defendants have been notified of the option of 
the holder of said note." 

His Honor overruled the demurrer and gave judgment for 
the plaintiff for $788.16 with interest and costs. 

The defendants appealed. 
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Yoma, e2. (11. a. MCLEAN, et. d. 

Bq&n d? Bziley, for the appellants. 

An omission to aver performance of a condition precedent, 
or  an excuse for non-performance, is fatal on demurrer, or in 
case of judgment by default. Chit. PI. 1. 360. 

Where any option remains to be exercised by the plainti8, 
notice of his having determined that option ought to be given 
before sueing. Pars. Cont. 2, 182, n. (v) Selwyn N. P., 1, 
113, Chit. Cont. 731. 

b 1011 SETTLE. J. It is contended that there is a fatal objc-t' 
to a recovery in this case, because the plaintiff failed to notify 
the defendants of his option in respect to the currency in 
which he would accept payment, before suit brought. 

There is a marked distinction bctween this case, and those 
cited by the defendants' counsel, npon the argument. Indced 
we have not been able to find any authority in point. We 
admit the general rule that the performance of a condition 
precedent must be alleged in the complltint, and it is also clear 
that where the price of an article sold depends by the con- 
tract on some collateral fact, exclusively within the knowledge 
of the plaintiff, he must notify the defendant bcfore he can 
recover. But we do not see how these principles conflict 
with the conclusion at  which me have arrived. Contracts 
must be construed so as to carry out the intention of the par- 
ties. This is a fr~ndamental prineiple. Can there be a doubt 
that it was the intention of the parties, in framing the bond 
in this manner, to give to the plaintiff whatever advantage 
might arise from the fluctuation of the currency, and that the 
defendants entered into the contract with their eyes open ? 

If the terms are hard, which we do not admit, the defen- 
dants made them so, and they ought not to complaii~ of the 
form in which the plaintiff seeks redress. 

Even supposing that the obligation was an alternative one, 
and that the option was to be niade and. notified hy the plain- 
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tiff, either within a reasonable time before, or a t  the maturity 
of the bond, but if not made by that time the benefit of i t  
was lost, and the obligation became an absolute one for the 
amount payable in currency, the defendants cannot complain, 
for the demand here is for currency, and the action was all 
the notice that was required. 

But shall the defendants be allowed to say that the terms, 
which they submitted to, and which were intended for the 
benefit of the plaintiff, shall operate as a condition precedent 
and defeat that intention; and that, as the plaintiff did not 
make known his election before the bond fell due, or a t  all 
events, before suit brought, he now has no remedy ? 

I t  is the debtor's duty to seek the creditor, but this con- 
struction would shift the burden from the debtor to the cred- 
itor, and make what was intended as a benefit, operate as a 
hardship upon the creditor. 

PER CURIAM. Judgment f i rmed.  

THE STATE a. NERO DAVIS. 

On a trial for murder, the confessions of the prisoner having been 
offered in evidence, their reception was objected to as having been 
induced by fear or hope, but was allowed; Thereupon the prisoner 
asked the Court to instruct the jury, that whether confessions are 
admissible at all as evidence, is, as in case of other evidence, solely 
a question for the Judge, but how far they are to be believed, or 
whether entitled to credence at all is a question solely for the jury:" 
Hb Honor gave such instruction, but added, "But the confessions 
of the prisoner come before the jury untainted with fear or hope, 
and are entitled to all the weight to which such evidence i8 entitled, - 
and the fear or hope which vitiates confessions must be such 
as to produce an impression that punishment or suffering may be 
lightened or avoided by confession;" Held, (Rodman and Dick, JJ;, 
dissenting,) that such'addition was not objectionable. 

What eonsiilules fear, or hope, in case of confessions, is a matter of law, 
in respect to which the ruling of the Court below may be reviewed; 
whether such fear, or hope existed in a particular case b a queetion 
of fact, the decision of which below cannot be reviewed. 

(Slate a. Andrew, Phil. 205, cited and approved.) 



JUNE TERM, 1869. 

MURDER, tried before Tourgee, J., at  CHATHAM, Spring 
Term, 1869. 

Upon the trial, one Andrew Turner, a witness for the State, 
testified that he, with the deputy sheriff and several others, 
arrested the prisoner; that the deputy seized him, andimme 
diately commenced binding him with ropes; that the prisoner 
mas greatly agitated and frightened, and trembled like a leaf, 
and that his eyes glared; that just a t  this time, the witness 
asked the prisoner, "How is this, tell me all about it, Nero; 
you had better have taken my advice;" and that thereupon 
&he prisoner confessed, &c. 

The counsel for the prisoner here objected that the confes- 
sions were not admissible. His Honor, however, admitted 
them 

Afterwards, the counsel for the prisoner aeked his Honor 
to instruct the jury as follows: Whether confessions are ad- 
missible at all as evidence is, as in case of other evidence, 
solely a question for the Judge, but how far they are to be 
believed, or whether entitled to credence a t  all, is a question 
solely for the jury." His Honor gave this instruction, but 
added, "But the confessions of the prisoner come before the 
jury untainted with fear or hope, and are entitled to all the 
weight to which such evidence is entitled; the fear or  
hope which vitiates confession must be such as to produce an 
impression that punishment or suffering may be lightened or  
avoided by such confeseion." 

To this the prisoner's counsel excepted, and asked his Honor 
further to instruct the jury that whether evidence is compe 
Lent or not, is a question for the Judge; but whether it is to  
be believed or not, is a question solely for the jury. His  
Honor declined so to charge, remarking that he had substan- 
ltially so charged before. 

Verdict, Guilty; Rule, &c. Judgment, and Appeal. 

York, for the appellant. 
Attorney General, contra. 
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THE STATE 0. DAVIS. 

READE, J. Whether confessions are volun tary or are 
induced by fear or hope, is, of course, a qucstion of tact; yet 
it  is not for the jury, but is a question for the Judge. Before 
they can be heard by the jury, the Judge must decide that they 
were not induced by fear or hope. What is meant by fear or 
hope, and what sort of fear or hope will exclude them, is also 
a question for the Judge; but i t  is a qucstion of law. W e  
cannot review his finding of the fact that there was or was 
not fear or hope, but we can review his decision of the law, 
as to what constitutes fear or hope. So that the admissibility 
of confessions is a mixed question of law and fact, and is to 
be passed upon by the Judge, and not by the jury. In  this 
case his Honor decided the fact that the confessions were not 
induced by fear or hope. Thcrc was no exception to his 
Honor's opinion as to what constituted such fear or hope as 
would exclude the confessions; and thercfore there was noth- 
ing in regard to his Honor's admitting the confessions as evi- 
dence which we can review. State v. Andrew, Phil. 205. 

The prisoner asked for special instructions, which were 
givcn by his Honor with a qualification, and the qualification 
was excepted to. The whole taken together is as hllowsr 
"Whether confessions are admissible a t  all as cvidence is, 
like other evidence, solely a question for the Jrtdge; but how 
far they are to be belicvcd, or whether entitled to credcnce a t  
all, is a question solely for the jury; but the confessions of the 
prisoner come before the jury untainted with fear or hope, and 
are cntitlcd to all the migh t  to which such evidence is enti- 
tled; and the fear or hope which vitiates confessions must 
be such as to produce an impression that punishment or suffer- 
ing may bc lightened or avoided by confession." 

The first exception to this instruction was, that the Judge 
told the jury that the confcssions wcre "untainted with fear 
or hope." The objection is unfounded. Whether they wsre 
tainted with fcar or hope mas a question for the Judge, not 
for the jwy; and he did no more than tell them that he had 
decided that question, and it was not for tlicm to look behind 
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his decision to see whether they were roluntary or involun- 
tmy; that they wcre to take them as voluntary, but whether 
they would believe them was a question for them. 

The second exception is, that his Honor expressed an opin- 
ion upon the weight of the evidence. No; he only instructed 
the jury that the confessions wcre voluntary and they wcre 
entitled to all the weight of voluntary confessions; but he 
expressed no opinion, as to their weight in this particular 
case, but told the jury that their credibility, their weight, was 
a question solely for them. I t  is true he went further and 
told the jury what sort of fear or hopc would exclude confes- 
sions, which was not necessary for him to do, but what he said 
was correct, and i t  could have done the prisoner no harm, for 
he had before told the jury that this was a question for him 
and not for them, and that he had decided it. What he said 
was simply an explanation to the jury of the law in regard t o  
the admissibility of confessions, and the rule by which he had 
been guided in admitting thcm. 

The second instruction asked for was right in itself, but 
there was no propriety in asking i t  a second time, as i t  was 
embraced in the first instrwtion. His Honor did not deny 
the correctness of the instructions asked for, bnt, on the con- 
trary, admitted it, by the declaration, that he had already 
given them, which mas the same as to repeat them. His re- 
fusal to repeat them in terms was not error, but was a mild 
toleration of the importunate zeal of the prisoner's counscl. 

The whole charge taken together was, (1) that the admissi- 
bility of the prisoner's confessions was a question for the 
Judge, and not for the jury; (2) that they were admissible; (3) 
tliat whether the jury should believe them was a question for 
them; (4) that he had himself decided that they we- .c not 
induced by fear or 'hope, and that the jury could not look 
behind his finding, and exclude them from consideration a s  
competent evidence, untainted by fear or hope, which, if they 
had existed, mould have induced him to cxclude them alto- 
gether. 

The only matter ahich lias given us any trouble is the 
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doubt whether his Honor decided the quevtion of fact cor- 
rectly as to the confessions being voluntary. The evidence is 
set out in the case, and was uncontradicted, and we can see 
that i t  tended to show fear or hope; but i t  was s question of 
fact which we cannot pass upon. 

There is no error. This will be certified to the Court 
below to the end that the sentence of the law may be e x e  
cuted. 

RODMAN, J., clissentiente. I dissent from the opinion of the 
majority of the Court in this case. I agree that the Judge 
below was right in admitting the evidence of the confession. 
But as I understand the words which he added .to the prayer 
for instructions made by the counsel for the accused, their 
effect was to impair the unqualified power of the jury to pass 
on the weight of the confession as a part of the evidence. 
Probably the Judge did not so intend, but i t  seems to me that 
such is the natural meaning of his words. If this be so, i t  is 
clear that the Judge went too far. 

DICK, J. I concur mBh Justice Rodman. 

PER CURIAM. Judgment a5rmcd. 

THE CITY OF W?Li\lINGTON a. JOHN R. DAVIS. 

By the Constitution of the State original jurisdiction of civil actions 
is vested exclusively either in the Superior Courts or in Justices 
of the Peace; and Justices of the Peace are required to be elected 
by the several townships; therefore, the aot of Dee. 10th 1868, (amend- 
ing the charter of the City of Wilmington), so far as it gives to the 
Judge of the Special Court jurisdiction of certain penalties 
and fines, and the general powers of a Justice of the Peace, is void. 

ACTION, to recover a penalty, brought before Cuntzuell, J., 
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a t  April Term 1869 of the Spedal Court of the City of WIL- 
MINGTON. 

No statement of facts here is necessary. 
Judgment for the plaintiff, from which the defendant 

appealed. 

No counsel for the appellant. 
Attorney General, contra, 

RODMAN, J. This was an action brought before the Special 
Court of the City of Wilmington, to recorer the penalty for a 
violation of an ordinance of that city in keeping open a barber 
shop on Sunday. A question of jurisdiction meets us on the 
threshold, which cannot be avoided: Has the Special Court 
s f  tho City of Wilmington any civil jurisdiction? Being a 
Court of limited and special jurisdiction, its jurisdiction must 
appear in all cases, and cannot be presumed, as i t  might be of 
a Court, of general jurisdiction. By an act ratified Aug. 11 th 
1868 (Acts of 1868, ch. 12, p. 13), the Legislature established 
a Special Court in the City of Wilmington, and gave i t  juris- 
diction over misdemeanors committed in that City. By an 
act ratified Dw. 18th 1868, entitled "An Act to amend the 
charter of the City of Wilmington," the Legislature (sect. 2,) 
made all penalties and fines imposed by any ordinance of the 
City Government, recoverable before the Judge of the Special 
Court; and also (sect. 5) gave him all the powers of a Justice 
of the Peace. 

I t  is by virtue of these acts that the Special Court claims 
the jurisdiction in question. Are they consistent with the 
Constitution? 

Article IV, Sect. 4, of the Constitution enumerates Special 
Courts as one of the classes of Courts in which the judicial 

power of the State is vested, Section 19 says, "The General 
Assembly shall provide for the establishment of Special Courts 
for the trial of misdemeanors in cities and towns, when the 
eame may be necessary." Perhaps if this section stood alone, 
i t  might be contended that the Legislature, by virtue of its 
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general power to legislate where not forbidden, might never- 
theless confer civil jrrisdiction on the Special Courts. How- 
ever convenient this might be, it seems to ns to be expresdg 
forbidden. Section 15 of Article IV says: "The Superior 
Courts shall have exclusive original jurisdiction of all civil 
actions whereof exclusivc original .jurisdiction is not given to 
some other Court;" and section 33 gives to the Justice of t h e  
Peace exclusive original jurisdiction of all civil actions foun- 
ded on contract,, whereinkhe sum demanded shallnot exceed two 
hundred dollars &c. An action for a penalty is a civil action, 
and is technically classed among those which are ex contractut 
hence i t  xould seem clear that a Justice of the Peacc must 
have exclusive jurisdiction of it, when the amount claimed is 
within the constitutional limit. 

The atternpt by section 5 of the act of Dec. 18th 1868, to 
confer the power of a Justice of the Peace on the Judge of 
the Special Court cannot avail, for Art. VII, see. 5 ofthe 
Constitution requires Justices of the Peace to be elected by 
the several townships, and the Legislature cannot change the 
mode of their appointment. With this view of the jurisdic- 
tion of the Special Court, it is unnecessary to consider the 
effect of the two city ordinances, the more especially as the 
mayor and aldermen can so easily clear them of any obscurity.. 
Action dismissed. 

Let this opinion be certified, kc. 

Action dismissed. 
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PANNIE E. MITCHENER n. THOMAS H. ATKMSON and others. 

A legacy of $20,000 to the teshhr's widow,-upon a survey of the whole 
will and the state of his family and estate at his death,--declared to 
b e  a charge upon the whole estate and also upon the yearly produce 
of the land of his former wife, until the legacy is discharged or her 
children come of age; and in this latter respect, smh children put 
t o  an election bctween their interest under the will, and their in- 
tetest as heirs to their mother. 

(The formor decree in this case modified. See Phil. Eq. 23.) 

PETITION to rehear a decree made at  June Term 1866 of 
this Court. 

The case is reported in Phil. Eq., 23. 
The decree declared that the legacy of $20,000 giren to the 

plaintiff was not chargeable upon the real estate of the testa. 
tor, and i t  was upon this point that a rehearing was prayed for. 

The important facts in the case were that one Agrippa 
Mitchener had died'in Johnston County in 1860, leaving an 
estate of some $80,000 in land, slaves and other property. 
The plaintiff was his second wife. Two children survived 
him, who were by his first wife. The deceased at  the time of 
hie, death cultivated two farms: his home place, and a place a t  
Smithfield Station which had been his first wife's maiden land. 
The former of these was worth some $8,000, and the latter 

was more valuable; a t  the former were employed five horses 
and fourteen good hands, a t  the latter ten horses and twenty 
good hands; the slave women and children being divided 
between the two places in the like proportion. 

The parts of the will that are material are: 
Item: I leave to h y  beloved wife, Fannie E. Mitchener, my 

dwelling house and all my household and kitchen furniture, 
except such part as may herein be disposed of, with the out- 
ho$es, and a snfficiency of cleared land next adjoining for a 

Nmn-This case was decided at the hat term, but insdvertently was 
mot then reported. 
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three horse farm, with free access to all my wood lands for 
fuel, timber, kc., for and during her natural life or widowhood, 
with this express condition, that my said wife continue to 
reside upon the premiscs as her home. But if my said wife, 
Fannie E. Mitchener, should choose to marry, or remove her 
residence from this State, then and in that case my will, wish 
and desire is, that the furniture and other property thus loaned, 
shall return to my estate and be kept together for the benefit 
of my children. In  like manner and on the same conditions, 
1 leave unto my beloved wife the following negro slaves, to 
wit: Buck, Tanner, Debroe, Amy, Caution, Sophronia, Sarah, 
Wesley, Simon and Eliza; also two mules, my carriage and 
harness and carriage horses, buggy and harness, twenty head 
of stock hogs, four milch cows and calves, one yoke of oxen, 
one year's support for herself and family. I give to my beloved 
wife, Fannie E. Mitchener, as her own right and property the 
sum of twenty thousand dollars, to be paid by my executor or  
the guardian of niy children, as the case m y  be, in eight 
annual installments, the first to be due twelve months after 
the date of my death, and to be paid as follows, to wit: One 
note of hand on Ethaniah M. Secor for the sum of one thou- 
sand dollars, and one on the same for fivehundred dollars,each of 
them bearing interest a t  seven per cent-the balance of said 
installment to be paid in money a t  any time when my said 
wife may desire; the remaining installments to be paid annually 
thereafter from the proceeds arising from the sales of the 
produce of my farm. 

f * * * * * * 
All the rest and residue of my estate, whether real or personal 

or mixed, I give and bequeath unto my two children, John A. 
Nitchener and Alice Cons tantia Mitchener, to be equally 
divided between them, share and share alike, including all the 
personal property herein loaned to my wife, to them and their 
heirs forever. And I do hereby appoint and earnestly request 
my trusty friend Thomas H. Atkinson to be guardian for my 
said children, and that he, the said Thomas H. Atkinson, as 
such guardian, shall cause my farms to be carried on from yeas 
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year, and that my estate in all respects be contiqued as if I 
were still living, until my said children arrive a t  the age of 
twenty-one years or marry, as the case may be, my intention 
being not to have my negroes scattered or hired, nor my estate 
deranged in any respect. 

By the results of the war the personalty had been so reduced 
in value, that the legacy of $20,000 could not be paid unless 
the land were liable therefor. 

Fowle d? Badger and Haytopti, for the petitioner. 
Moore, contra, 

PEARSON, C. J. When this case was before us a t  June 
Term 1866, (Phil. Eq. 23,) the plaintiff's counsel took the 
position that a widow was to be looked upon as a purchaser 
for valuable consideration, and the legacy of $20,000 was 
entitled to preference over all other legacies and devises. He 
rested the case on that position, and supported it by many 
authorities and very forcible reasonings. Without giving an 
opinion on the first part of this proposition, the Court held 
that as the widow took under the mill, she was put to her 
election, and was not allowed also to claim against the mill, so 
as to disappoint the intention of the testator. 

The attention of the Court was then turned to the position 
assumed by the counsel for the defendant, that this was a 
general pecuniary legacy, demonstrative in reference to the 
fund out of which it waa to be paid, and although the first 
turned out to be inadequate, resort could not be had to any 
other part of the estate for  it^ payment. The Court held that 
i t  was a general pecuniary legacy, with reference to a fund 
for its payment, and so far demonstrative; yet i t  was not con- 
fined to the fund indicated for its payment in the$rst instance, 
and must be paid out of the property embraced in the resid- 
uary clause. 

Having decided these two points, the ease was taken to be 
disposed of, and no attention was given to the question 
whether the part of the home place not devised to the widow, 
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was, or was not subject to the payment of the legacy, and the 
matter is put off by the single expression, "of course this 
remark does not apply to the real estate." 

We find now that there was an intermediate ground between 
the extremc position taken by the plaintiff's counsel, and that 
taken by the counsel of the defendant, on the former argu- 
ment; and we are glad to have an opportunity for its consid. 
eration under the petition to rehear. 

For the plaintiff, i t  was contended: This legacy is a charge 
on all of the home place not covered by the devise to the 
widow ; for after the first instalment, the remaining seven are to 
be paid annually out of the proceeds arising from the sales of 
the produce of the farm, and as the legacy can never be dis- 
charged in this way, as the proceeds of the sale of such produce 
will not keep down the interest, the plaintiff is entitled to have 
the land sold, and applied to the payment of her legacy. 

For the defendant, i t  was contended: The idea of this 
legacy of $18,000 being a charge on the home place is out of 
the question, for the whole tract is not worth $8,000, and the 
notion that the testator intended or expected this large sum 
to be paid off by the sales of the annual produce of this two- 
horse farm, is absurd. 

We are satisfied that i t  was uot the intention of the testa- 
tor to have this large amount paid by the proceeds of the 
sales of the annual produce of his home-place, after cutting 
off the part allotted to his widow; but looking a t  the whole 
will in conuection with the condition of the testator's affairs 
as disclosed by the answer, we think his intention wa3 to 
charge not only the crops made a t  the home place, but also 
the crops made a t  the " Smithfield Station place," with the 
payment of this legacy to his widow. There was nothing 
absurd in this. On the contrary, i t  was a very reasonable 
expectation, and an arrangement which would have been for 
the interest of his children, except for the happening of an 
unforeseen event, to-wit: the war and the emancipation of his 
slaves. He was worth some sixty or eighty thousand dollars, 
owned upwards of one hundred slaves, worked a t  his home 
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place five horses, and at  the " Smithfield Station place," ten 
horses. In concluding his will, he gives "all  the rest and 
residue of his estate to his two children, appoints Thos. 
Atkinson their guardian, and directs him " to cause my farms 
to be carried on from year to year, and my estate in all 
respects to be continued, as if I were still living, until my 
children arrive a t  the age of twenty-one or marry; my inten- 
tion being not to have my negroes scattered or hired, nor my 
estate deranged in any respect." In a former part of the 
will he had given his wife a part of the home place, including 
the dwelling house, furniture, &c., and $20,000, to be paid by 
his executor, or the guardian of his children, in eight annual. 
installments. For the first, due twelve months after his death, 
he makes provision: " the other seven installments to be paid 
annually from the proceeds arising from the sales of the pro- 
duce of my farm." 

In the LLSmithfield Station " farm he had only a life interest 
as tenant by the courtesy, and i t  belonged after his death to  
his children; but connecting the residuary clause with the 
clause giving the $20,000 to his wife, the intention is obvious. 
If not moved by affection, he was obliged to give his wife, 
who was not the mother of his children, this large legacy, a 
child's part of his estate, to prevent a dissent, and to effect 
his purpose not to have the negroes scattered or hired, nor 
his estate deranged in any respect;" and the arrangement he 
made for its payment by installments, was a very reasonable 
one. Let the guardian of my children work the farms as I 
have been doing from year to year: by the time my eldest 
child comes of age this legacy can easily be paid off by the 
crops, and the children will then have all of my negroes to 
work their mother's land. 

Assuming, then, that the testator charged the crops made 
a t  the "Smithfield Station place," as well as the crops made a t  
the home place, with the payment of this legacy, the case pre- 
~ e n t s  a question of election. The children cannot in con- 
science take anything under their father's will, if they refuse 
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to allow the rents and profits of their Smithfield Station plan- 
tation to be annually applied to the discharge of this legacy, 
for if so, they disappoint their father's intention. They can- 
not claim under the will and also against it. If they elect to 
claim against the will, the plaintiff is entitled to a decree for 
the sale of so much of the home place as is not devised t o  
her, and also all of the personal property not given to her 
absolutely or bequeathed to the children, to be applied to the 
payment of her legacy: and also to an account of tho services 
of the slaves up to the time of their emancipation, and of the 
horses, stock, farming utensils, &c., handed over to the guar- 
dian, by the executor, and of the rents and profits of the 
home place. If they elect to claim under the will, they must 
account for the profits, to-wit: the use of the land and the 
slaves on the farm a t  Smithfield Station, and also the remnant 
of the farm a t  the home place, up to the emancipation of the 
slaves; and after that date, the plaintiff will be entitled to 
the rents of the land until her legacy is satisfied, or the chil- 
dren arrive a t  age, and the question as to a sale of the home 
place mill stand on further directions. To enable them to  
make their election with a full understanding of the facts, the 
defendants are entitled to a reference. 

The former decree is reversed so far as it is not consistent 
with the opinion now declared by the Court. The cause will 
stand for further directions. 

PER CURIAM. Ordcr accordingly. 
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N. R. CROOM and others v. J, K. MORRISEY. 

Writs signed in blank by Clerks, and handed to attorneys for their use, 
if subsequently 6Ued up by the latter are reguIar and sufficient writs. 
At all events, suoh writs when returned and received by the Clerk 
are regular as against him. .Prosecution bonds taken by the Attor- 
neys in such cases are as if taken by the Clerks, and will prevent the 
incurring of the penalty for not taking such bonds, even although 
not returned at the first Court with the writ. 

( Wrighl v. Wheeh., 8 Ire. 184, cited and approved.) 

DEBT for a penalty in not taking a prosecution bond, tried 
before Bzlxton, J., a t  MOORE, Spring Term 1869. 

The plaintiffs here had been defendants in the suit in which, 
as  was alleged, no prosecution bond had been taken. I t  
appeared that the writ in the former case had been handed in 
blank signed by the Clerk, to an Attorney, who afterwards in 
the Clerk's absence filled i t  up; and that subsequently it was 
executed, returned and filed. It was also shown that the 
Attorney, before issuing it, had taken a prosecution bond, but 
that i t  was not filed in Court until the second term after the 
return of the writ. 

Upon this state of facts the jury, under the instructions of 
his Honor, found a verdict for the defendant. 

Rule &c., Rule discharged, Judgment, and Appeal by the 
plaintiffs. 

Dowd and iUcIver, for the appellant, cited Shepherd v. Lane 
2 Dev. 148, and Wright v. Wheeler, 8 Ire. 184. 

No counsel contra. 

PEARSON, 0. J. W e  are of opinion that the act of the Clerk 
in signing the blank writ and handing i t  to the Attorney, was 
sufficient authority for him to fill the blanks; and that after 
the blanks were thus filled, i t  became a regular and and SIB- 
cielit writ, like endorsing a note in blank, or signing a promis- 
aory note in blank, with authority to insert the true amount. 
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But at  all events, as this paper was returned to the Clerk 
and received by him and regularly docketed by him as the 
writ or leading process in the case, by these acts he recog- 
nized and adopted the writ as regularly issued, and is conclu- 
ded from the defence that i t  was done by one not authorized 
by him. Wright v. Wheeler, 8 Ire. 184. 

The only question then is-did the Clerk take a sufficient 
prosecution bond before issuing the writ ? 

Qui facit per alium, facit per se. Had the bond taken by 
the Attorney been returned at  the same time with the writ, we 
presume no question ever would have been made about it: so 
the rtya I objection is that the bond was not filed with the writ. 
But as the boud was filed in time for the purposes of the dcfend- 
ant, we are of opinion that the delay did not vacate the bond, 
or hare the legal effect to prevent the acts done from arnount- 
ing to a compliance with the requirements of the law. 

PER CURIAM. Jud,gnent affirmed. 

JOHN W. ATEKX?SON, Qui tam, c. GEO. W. W E L U M 3  
and D. R. MITRCHISON. 

The penalty for selling rosin in Wilmington without having it weighed, 
given by act of 19th March '1869, is not incurred whese the rosin 
when sold was in trunsitu born Wilmington to New York, although 
the parties to the sale were both at the time in Wilminen. 

ACTION for a penalty, tried by Russel, J., a t  NEW HANOVER, 
Spring Term 1869. 

The rosin, in the sale of which i t  was alleged that the pen- 
alty had been incurred, had left Wilmington the day before 
by steamer for New York, and was then in transitu. The 
parties to the sale both resided in Wilmin@on, and the trans- 
&ion was bonafide. 
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His Honor having givcn judgmentifor the plain tiff, the defen- 
dan t appealed. 

Person, for the appellant. 

No counscl contra. 

REanE, J. " All rosin sold in the city of Wilmington shall 
be weighed," kc.; and "Any person selling rosin in the city of 
Wilmington without its having been weighed as aforesaid, shall 
forfeit," &c., act 29th March, 1869. The seller and buyer in 
the present case lived in Wilmington, and the sale was made 
there, but the rosin was not there, but was in trnnsitu to New 
York. 

The question is, are thc sellers liable to the penalty: 
They are not. The act was intended to regulate the local 

market of Wilminston, in regard to things present and sold 
there. How could the rosin be weighed when i t  was not 
there ? 

Whether if the rosin had becn sent out of the market and 
then sold to avoid the operation of the act the penalty would 
have attached, is a question not before us, becausc it is stated 
that the transaction was b o m m .  

The judgment below is reversed, and judgment here for the 
dcfendants. 

PER CURIAM. Judgment reversed. 

JAIMES H. GREENLEE D. T. Y. and J. M. GREENLEE. 

The nct of 3lar.ch 16th 1869. (Stay Law) does not profess to authorize 
the continuance of cau3es then pending on issues regularly joiiled 
upon the ordinary plerts for delay. 

DEBT, before Hen~y,  J;, at  MCDOWELL, Spring Term 1869. 
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The defendant having moved, under the act of 16th March 
1869, for a continuance of the cause then pending upon the 
usual pleas for delay, His Honor allowed the motion. The 
defendant excepted, and appealed. 

PhzXips & Merrimon, for the appellant. 
No counsel cont~a. 

SETTLE, J. The writ was returned to Spring Term 1867, 
counsel appeared upon both sides and marked their namea, 
and the case was continued from term to term, until Spring 
Term 1869. 

The statement of the case sent here recites, that dilatory 
pleas having heretofore been entered by defendants, and the 
cause standing upon the trial docket at  this term (Spring 
Term 1869), the attorney for the plaintiff moved for judgment, 
&c., which motion was refused by the Court, and the cause 
ordered to be continued under the act of the legislature, rati- 
fied March 16th, 1869." Admitting for the sake of argument, 
the validity of this act, me find noehing in i t  to warrant th'e 
conclusion a t  which his Honor seems to have arrived. It 
prorides, "that all civil actions in which issues have been 
joined, shall stand for trial a t  Spring Term 1869; provided, 
that issucs of law or fact which have been joined in pursuance 
of laws and ordinances heretofore passed, and known as Stay 
Laws, shall be considered as having been illegally joined," 
and the pleadings in such cases are to be regulated according 
to the provisions of this act, &c. 

In this case issues had been joined upon pleas entered 
according to the regular course of the Court, and i t  stood for 
trial upon the docket at  Spring Term 1869. 

How does i t  appear that issues had been joined in pursu- 
ance of any law or ordinance passed and known as Stay 
Laws ? 

The Stay Laws gave further time to plead upon the payment of 
certain installments, &c., and i t  was not the practice to enter 
pleas or join issue when these terms were complied with. If 
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STATE v .  HORTON. 

not complied with, but only pIeas entered according to the 
regular course of the Courts before the introduction of Stay 
Laws, judgments were entered a t  the proper terms as a matter 
of course, and no one supposed these cases to be embraced or 
in any wise affected by the provisions of the Stay Laws. 

There is error. Let this be certified &c. 

PER CURIAM. Order accordingly. 

THE STATE 8. JOHN HORTON. 

I f  a bill of indictment be endorsed " a  true bill," by mistake, when the 
Grand Jury had ordered their Clerk to endorse it "mi a true bill," 
the defendant may show that fact by &davit or otherwise, either 
upon a motion to quash or upon a plea in abatement, and Ohere- 
upon the indictment should be quashed. 

(&a% v. Cain, 1 Hawks, 352, Stale v. Roherk, 2 D. & 3. 542, and Slate 
v. Bnrnes, 7 Jon. 20, cited and approved.! 

AFFRAY, before Henry, J., at  WATAUQA, Spring Term, 
1869. 

The defendant moved to quash the indictment, and offered 
t o  show that the endorsement, " a true bill," was entered by a 
mistake of the clerk of the grand jury, the finding having 
really been "not a true bill." 

His Honor directed the defendant to file a plea in aba te  
ment to that effect, which having been done the Solicitor 
demurred. 

Judgment for the defendant, and Appeal by the State. 

Attorney Qeneral, for the State. 
No counsel contra. 

READE, J. Undoubtedly one can not be put on trial for a 
crime before a true bill has been found against him by the 
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grand jury; and whether a true bill has been found, is, of 
course, a question of fact to be determined by the Court 
before the defendant can be required to appear and m&e de- 
fense. The indictment itself, with the endorsement of the 
grand jury, returned in open Court, is the usual evidence of 
the fact; and when the Court receives the indictment with the 
endorsement, i t  becomes a part of the judicial proceedings in 
the case, and the defendant is put on trial before the petit 
jury. But the defendant has a right first to enquire whether 
lie has been charged by the grand jury. The indictmeut 
endorsed " a true bill," is prima facie sufficient, but it would 
be strange if that which was done ia his absence were conclu- 
sive. He has the right to allege and to prove that no true 
bill has been found, and to have that which fdsely purports 
to be such, quashed, and to be discharged. In Bishop's Crim- 
inal Law, sec. 448, i t  is said: " I t  has sometimes been laid 
down, and i t  is the doctrine which seems to prevail in some 
of our States, that the motion to quashcan be founded only on 
some defect apparent on the face of the indictment. Indeed, 
this is everywhere a sort of general rule; but the better doc- 
trine is, that the Court in its discretion will look into what 
is brought to its attention outside the indictment, and even 
outside the record in the cause. Thus the prosecuting attor- 
ney may admit the existence of a fact, or the fact may be 
made to appear on affidavit; and in either case, the extrinsic 
matter will be considered in connection with the indictment, 
as  constituting the basis for a motion to quash." In support 
of this the author quotes State v. Cain, 1 Hawks, 352; in 
which case the indictment mas quashed on a motion of the 
the defendant, upon the admission of the prosecuting attorney 
that the bill was found upon the testimony of one of the 
grand jurors who had not been sworn in Court and serit in as 
a witness. In the subsequent cases of State v. Robe,erts, 2 
Dev. & Bat., 542; and State v. Barnes, 7 Jon. 20, the doctrine 
is sustained, and i t  is said that a motion to quash, or a plea in 
abatement mill lie. 

In the case before us, therefore, the matter might have been, 
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heard either upon the motion to quash, or upon the plea, and 
upon the fact appearing to be that the grand july had really 
found " not a true bill," the defendant ought to have been dis- 
charged. But as the indictment was against the defendant 
and another, and as quashing i t  as to one might have affected 
i t  as to the other, and, indeed, in all cases where such a defect 
as in this case appears, it would be better practice to call the 
foreman of the grand jury, and let him make the return speak 
the truth. In the ab~ence of the foreman, proof might be 
made in any other legitimate mode, the correction made, and 
the defendant discharged. In this case the fact being as 
alleged, the defendant was entitled to be discharged, and as 
that would have been the effect of his Honor's ruling, there 
is no error. 

This will be certified, &c. 

No error. 

FREEMAN HURDLE a. JOHN F. LEATH. 

Where doubts as to the propriety of an investment by a guardian are  
sought to be removed by him by false swearing, the question mill be 
decided against him. 

If a bond with two obligors, of whom the principal is solvent and the 
surety doubtful, be accepted by a guardian, he is liableif the money 
be lost. 

Depreciated bank notes produced by a guardian on settling his accounts, 
are not to be allowed him at par; and qume if  they should be allowed 
at all unless some satisfactory explanation amompany their pro- 
duction. 

(Boyetd v. Htcrst, 1 Jon. Eq. 167, cited and approved.) 

EXCEPTIONS to thereport of the Clerk made under the order a t  
last Term, ante 366. 

The whole matter appears in the Opinion. 
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Bailey, for the exceptions. 
Bmgg, contm 

SETTLE, J. This case was before us a t  the last term, ante 
366. We have examined with care the voluminous papers 
which accompany it, and find that the investigation ie much 
simplified by the elaborate report of the Clerk of this Court, 
to whom the case was referred. 

I t  was argued a t  this term upon exceptions to his report. 
We will consider them in their order. 

The defendant excepts: 
1. "Because the Clerk disallows as st voucher and credit to 

the defendant, the single bill signed by J. L. Garrison as prin- 
&pal, andFreeman Walker, F. Garrison, Susan P. Ector, and 
Eliza J. Ector, as sureties, for the sum of $2435, due one day 
after date, and dated June 5th 1860." 

This exception isoverruled. 
The defendant states distinctly in his answer, that he had 

"continued the money of his wards in the hands of theoriginal 
borrowers, who were regarded by the community as amply 
solvent." He states further that he "has now the aforesaid 
bonds, taken for the loan of his ward's money, on the follow- 
irqpersons, and a t  the follom'ng times, to wit: one on J. L. 
Garrison, and a s  sureties, Freeman Walker, F. Garrison, 
Susan P. Ector and Eliza J. Ector, for $2435, and executed 
Jud5th  1860." The proof puts i t  beyond all doubt that the 
bond was executed originally by J. L. Garrision and Freeman 
Walker only, and that F. Garrison, Susan P. Ector andEliza 
J. Ector did not execute i t  on the 5th of June 1860, They 
hidr8s.d their names to the bond some time in the year 1866; 
Zipbn what considera'tion or 'for what purpose, the defendant 
does not feel called upon to explain. It is to be observed that 
this important disclosure did not come from the defendant; on 
the contrary, he concealed it: and examined all of his witness- 
es as to the solvency of J. L. Garrison, Freeman Walker, F. 
Garrison, Susan P. Ector and Eliza J. Ector, in June 1860. 
H e  put himself upon this issue in his answer, and he tried to 
maintain i t  by proof. Shall he be permitted to change front 
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and say that the fact, that the three last named obligors signed 
in 1866, when he had sworn that they did so in 1860, is an 
immaterial circumstance? I t  is a circumstance which suggests 
forcibly that he was aware of the insufficiency of the original 
bond, and of his negligence in respect to the same; and that 
this was a contrivance to give i t  the appearance of being 
amply good, and thereby enable him to palm i t  off as a pay- 
ment upon his wards. 

"Where the profits of any ward's estate shall be more than 
aiflicient to maintain and educate him, the guardian shall lend 
the surplus and all other sums of money in his hands belonging 
to such ward, upon bond with sufficient security, to be repaid 
with inlmest annually; and all bonds, notes and other obliga- 
tions which he slid1 take as guardian, shall bear compound 
'interest, for which he shall account; and when the debtor or 
his Bureties are likely to become insolveht, the guardian shall 
w e  all lawful means to enforce the payment thereof, on pain 
of being liable far the same; and he may pay the same to the 
ward On settlement with him.'' Rev. Code, ch. 54, sec. 88. 

Has the defendant used a11 lawful means to enforce the pay- 
ment of this bond? NO. On the contrary, he claims credit 
for prudence in having kept the fund in the hands of the 
%riginal bor~owem." 

There was nuitch discussioh at  the bar as to the legal effect 
of this alteration of, or +ather addition to, the bond. We will 
not  trouble oureolves with the consideration of that question; 
f o r  i t  is admitted by all, that if the bond was altered for b 
Eritudulent purpo%e, the guardiah ought not to be allowed to 
ase i t  in a settlement with h b  wards. Courts will not coun- 
tenance, much leris encodrage, bad faith. We entertain no 
doubt of a fraudulent purpose: the facts admit of no other hon- 
struction. 

2. "The defendant also excepts to the disallowance of the 
aingle bill signed by Franbes Hornbuckle, as principal, and E. 
F. Watson, as surety, dated April 3rd 1861, for $2135." 

This exception is overruled. 
There is a mass of conflicting testimony as to the solvency 

of Dr. Watson, the swety, in 1861. 
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We will not attempt to review i t  here, being satisfied that  
i t  justifies the report of the clerk, in the assertion, that "while 
the evidence shows that the principal obligor was solrent and 
good for the sum named, i t  also shows that there was great 
doubt as to the solvency of the surety, E. P. Watmn; that; 
while the said Watson was reputed to have a large estate a t  
the time he signed the bond, he was also reputed to be greatly 
involved and doubful at  the same date." Our statute makes 
i t  the duty of the guardian to lend the money of his ward 
upon " bond with su@ent secu~ity." This language has 
received judicial interpretation, and means that not only the 
principal in the bond must be slfirient, but the surety also 
must come up to this high standard. In Boyett 8 .  Burst, 1 
Jon. Eq. 167, we fined this position stated in the following 
strong language: " Suppose a guardian lends the money of his 
ward to a person who has property in possession to the value, 
say, of $100,000, and is not at  all embarassed, nor engaged in 
any business of a hazardous nature, and it should happen that  
the borrower suddenly fails; the loss will undoubtedly fall 
upon the guardian: for, although he took a good note, yet h e  
neglected to take good and sufficient security, and has not; 
complied with the spirit of the statute; the policy of whicb 
is to require the investment to be secured by the bond or note 
of some person in addition to the borrower." 

3. " The defendant excepts to the report of the clerk, be 
cause he has not allowed the defendant any commissions, 
either on his receipts or disbursements." 

This exception was abandoned; as i t  appeared from the 
report that the clerk had allowed the defendant five p~ cent. 
commissions on all his receipts and disbursements. 

4. " The defendant excepts also because the clerk h a s  
charged the defendant with an excess of disbursements over 
interest, in the account of George D. Hurdle." 

This exception was not pressed upon the argument, and 
being untenable, we dismiss i t  without comment. 

5. '*The defendant also excepts to the report, because the 
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clerk disallows the bank notes received by this defendant and 
on file here, at  par." 

This exception is overruled. 
W e  are inclined to think that there was more ground for 

an esception by the plaintiff than by the defendant, on this 
point. I t  was the duty of the guardian as we have seen, to 
lend this money on bond with good security. Had he done 
so? On this point he leaves us without light. But supposing 
that he had performed his duty in this respect, why did he 
&an,oe the investment just before the Surrender, and take in 
payment of a good bond in currency which was greatly depre- 
.&tea? What were the circumstances which rendered this 
,change necessary or even prudent ? This requires explana- 
-tion, but the defendant has not seen fit to give us any. 

The Clerk allows the defendant the value of the bills at  the 
time they mere received, to-wit, twenty-five cents in the dol- 
lar. He certainly lias no right to complain. 

Let a decree be drawn in conformit) with this Opinion. 

PER CURIAM. Decree accordingly. 

& park DAVID SCHENCK. 

Where aprima facie w e  is made, either upon affidavit or other suffi- 
cient proof, a rule nisi is granted, as of course. 

(Uertain expressions in an affidavit-relied upon ns impairing its effeot, 
HeU to be surplGage.) 

(Errpar& Noore, a& 369, oited and approved.) 

AFFIDAVIT, for a rule against a sheriff, before Lagan, J., at 
LINCOLN, Spring Term 1869. 

The  facts are stated in the Opinion. 
His Honor discharged the rule, and the affiant appealed. 

Bragq, for the appellant. 
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Hoke, Bynurn, Fowb & Badger, and PhiU$s & Merrirraon, 
by leave, for other parties interested. 

PEARSON, 0. J. When a prima facie case is made, either 
upon affidavit or other sufficient proof, a rule nisi is granted 
as of course, Exparte  Moore, at  this term. 

The affidavit sets out that regular executions were in the 
of hands King, as sheriff,nnder which he leviedupon, advertised 
and sold a t  public auction, the land in question, according to 
law; that the affiant was tbe last and highcst bidder, and the 
land was knocked down to him, and that he prepared a regular 
sheriffs deed, and tendered it to the sheriff for execution, and 
offered to pay the amount of his bid. Had the affidavit stopped 
here, the affiant, on a primafacie case, was clearly entitled t~ 
the rule. 

But the affidavit goes on to set out that the land had been 
"divided into smaller tracts a3 the law provides," and a por- 
tion of 218 acres, valued at  $13.75 per acre by freeholders 
chosen by the parties, as provided by statute, was after due 
advertisement, offered for public sale, kc., "and knocked 
down to the afia~it,  as purchaser, a t  the price of $2.00 per 
acre. This caused the difficulty. Sl~ould i t  be allowed the 
effect of so impairing the prima fa& case as to warrant the 
Judge in refusing the rule; or should it be treated as surplus- 
age, under the maxim "utile per inutile lzon vitiatur ?" 

It was an attempt to elicit the opinion of the Judge upon s 
grave constitutional question, before the sheriff could be heard, 
and without allowing him the aid of a full argument. W e  
think it ought to have been treated as  surplusage; In this 
Court the constitutional question was argued by counsel for 
the affiant, and counsel was heard in reply as amicus curiae; 
but we are satisfied the question is not before us, and we will 
not prejudge it. 

The ruling of his Honor is reversed, and a procedendo will 
issue in conformity to this opinion. The affiant will pay the 
costa of this Court. No attorney's fee to be taxed. 

PEE CURIAM. Judgment reversed, 
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Drsox, DAWSON & CO. n. PACE. 

S. DIXON, DAVTDSON & CO., a. J aXES PACE. 

Where an agent received money from his principal with specific in- 
structions to pay it to a certain creditor, which he failed to do, but 
made a different application of it for the principal's benefit, and the 
creditor made no demand upon such agent until after he had parted 
with the money, and accounted for it with the pyincipal; Held t h d  
the creditor could not look to the agent for such money. 

(Stl-ayhmn v. Webb, 2 Jon. 199, Brau.yhan v. Bu&q, 9 Ire. 10, and 
Inyrnm v. Kirkpatrick, 6 Ire. Eq. 463, cited and approved.) 

ASSUJ.IPSIT, tried before Tourgee, J., at Spring Term 1869 
of the Superior Court of CHATHAM. 

The plaintiffs declared for goods sold and delivered, and 
also for money had and received to their use. 

I t  was in evidence that certain castings suitable for mills 
had been furnished in Febuary 1859 to one Evans by the 
plaintiffs, a t  the instance of the defendant professing to act 
on behalf of Evans. The parties differed as to the right of the 
plaintiffs to charge the defendant with the value of said goods in 
this action, but as no exception is taken to the ruling of the 
Court upon those questions, the evidence is here omitted. 

Upon the second count it was shown that the defendant, who 
as wheelwright had superintended the erection of the mills, had 
received from :Evans on*account of the plaintiffs, about March 
1866, the sum of two hundred and fifty dollars; that in Novem- 
ber 1860 he had rendered an Bccount to Evans by which i t  
appeared that the latter owed, on account of work and mate  
rials about said mill, to himself the amount of $185; to the plain- 
tiff, more than $700.00, and to one Whitnep $400.00. Credit 
was then given for $250, (without stating to whom paid), and 
also for $80, as having been paid by Evans, and a general 
balance struck of more than $1,000; that in February 1861, 
Evans sent to the defendant upon that account, $600, of which 
the latter paid to the plaintiffs $250; this was all the money 
paid to the plaintiffs by the defendant, upon behalf of Evans, 
at any time. 
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DIXON. DAVIDSON 65 GO., V.  PACE. 

I t  was also in evidence that the defendant out of the $860 
received from Evans as above, had paid (besides the $250) 
to Whitney about $330, to other persons haring claims against 
Evans on account of the mill, more than $80, and had retained 
his own debt of $185; and upon being introduced as a witness 
he testified that he had accounted to Evans for the whole of that 
amount. 

Some time after the payment of the $250, the plaintiffs de- 
manded of the defendant the payment of their account for 
mstings, and for any moneys received for them by him because 
of such account, and on his denying any liability to them, this 
suit was brought. 

Upon this part of the case the plaintiffs asked the Court to 
instruct the jury that if they believed that the defendant had 
received $250 in March 1860 from Evans, with specific direc- 
tions to apply it to the account of the plaintiffs, and he had 
failed to do so, the latter could recover in this action notwith- 
standing that the defendant previously to a demand by the 
plaintiff, had paid out upon account of Evans all the money 
that he had received from him; and that the voluntary pay- 
ment subsequently by the defendant of the $250, out of a sum 
not specifically appropriated to the plaintiffs, did not cure his 
previous default. 

His Honor declined to give this instruction, and told the 
jury that if they believed that at the time of the demand upon 
the defendant by the plaintiffs! the former had accounted with 
Evans for all of the $850 received from him, they should find 
for the defendant. 

The plaintiffs excepted. 
Verdict for the defendant; Rule for a New Trial; Rule dis- 

charged; Judgment, and Appeal. 

York, for the appellants. 
PhiUips d2 M e w i m ,  contra. 

PEARSON, C. J. There is no error. As the plaintiffa' coun- 
sel has not filed a brief, we are a t  a loss to see on what grounds 
the ruling of his Honor is excepted to. 
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DIXON, DAVIDSON & GO. v. Pam. 

To give the plaintiff a cause of action against Pace, i t  was 
necessary to notify him that the plaintiffs accepted him as their 
debtor, and had discharged Evans by giving him credit for 
the amount. This i t  was in the power of the plaintiffs to do 
a t  any time while the defendant had the money in hand, but i t  
was too late to do so after the defendant had applied the money 
.to the use of Evans in other ways. 

True, the defendant received $250 from Evans with specific 
instructions to pay i t  to the plaintiffs, but the plaintiffs did 
nothing to vest in them a right of action against the defend- 
ant. Their condition was not changed, and they paid no 
consideration whatever, by which they could acquire this sup- 
posed right of action. The defendant was the agent of Evans, 
the money was subject to his control. until the plaintiffs did 
something by which to acquire a right to it, and the fact that 
the defendant made a different application of the money from 
that which he mas directed to make, was a matter between 
him and his principal, in which the plaintiffs had taken no 
.steps to acquire a right to interfere. Strayhorn v. Wdb, 2 
Jon. 199. 

In  Draughan v. Bunting, 9 Ire. 10, the plaintiff had paid 
the debt to the bank, and that was the consideration by which 
he  acquired a right of action for the money in the hands of 
ithe defendant. In lngram v. Kirkpatrick, 6 Ire. Eq. 463, it is 
held that creditors secured by a deed of trust acquire righte 
under it without any act on their part, on the ground that the 
property passas by deed, and the maker may declare trusts 
without consideration, and i t  is expressly distinguished from a 
mere agency like the case we have before us. 

In  such agency the Court say the matter is between the 
principal and his agent, until third persons do somithing by 
which to give them rights. 

PER CURIAM. Judgment affirmed. 



606 I N  THE SUPREXB COURT. 

CITY OF NEWBERNE v. J A X E S  W. JONES. 

Wllcre persoils mutually contested the claims of each othcr to be regar- 
ded as Nayor kc., of a mmlicipnl corporation, and one party had 
brought a11 action in the name of the corporation, in order to test 
the question, Iiekl, that upon the case coming by appeal to this 
Court, an Attorney, cl;~iming to be counsel for the plaintiff and 
authorized uncier its seal, dthongb perhaps appointed by the other 
party, had a right, eveu against the protest of the Attorney who 
brought the action and had been recognized np to that time as the 
Attorney upon record although without authority under seal, to have 

the action dismisseJ. 

(Day v. Arltnns, ante 251, TP(dtrin v. Suggs Phil. 08, citcd and approved). 

ACTION for a penalty tmder a city by-law, tried beforc 
.Thomas, J., at  CRAT-EN. Spring Term 1869. 

The action began by sunimons before a magistrate, charging 
the defendant with violation of a city bylaw in regard to tying 
horses to shade trees within its limits. 

The complaint set forth elaborately the right of the plain- 
tiff to bring the action, and the answcr set up as a defence, at  
length, tlie claim of other parties to be the rightful city gov- 
ernment. 

Judgment before the magistrate ww giren for thc plaintiff'; 
but in the Superior Court this was re~ersed, and the plaintiff 
appealed. 

The manner in which the case went oil' in the 'superior Court 
appears in the opinion. 

Green, and Seynzozcr d!! H~~igl~toi.1, for the respective parties. 

SETTLE J. I t  is obrious that the purpose of this action is to 
obtain a decision as to the rights of the ta-o parties who claim 
the powers of got-ernment in "the City of Newberne." 

However desirable i t  may be to have the question settled, 
we think that we are 'cut off from a consideration of the 
merits, by a motion which ha$been?ubmitted in the cause. 

When the case was called, Mr. Green presented himself and 
claimed to be the Attorney of "The City of Newberne," insist, 
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ing that this appeared from the record of the case now before 
the Court. Xr.  Seymour, with whom was Mr. Haughton, 
moved the Court to substitute his name (Mr. Seymour's) for 
that of Mr. Green on the record, as Attorney for "The City 
of Newbern," and that he be allowed to dismiss the suit. I n  
support of this motion Mr. Seymour produced a power of 
attorney under the common seal of the corporation of "The 
City of Newberne," authorizing him to act as attorney gen- 
erally, and specially directing him to take steps to dismiss this 
suit. 

Mr Green cited several authorities as to the rights and duties 
of an attorney of record, and called our attention particularly 
t o  Day v. Adams, ante 254, and to Wulto~z F-. Sugg, Phil. 08, 
but we think that the principle of those cases does not apply 
to the case before us. 

I t  is admitted that after an attorn ey has entered an appear- 
ance and has been recognized by the Court as attorney in the 
cause, no written authority can be required of him at a subse- 
quent time. But this evidently means that the opposite party 
shall not call in question his authority, unless he doesso within 
the time, and in accordance with the provision of the statute. 

I t  is also true that after such appearance and recognition 
an  attorney cannot quit the cause or be discharged by his 
client, without leave of the Court. But this proposition is 
based upon the idea that there had once been a pri~-ity between 
the client and his attorney. I t  would be strange, indeed, if a 
plaintiff should not be permitted to dismiss a suit prosecuted 
in his name, and a t  his risk, which had been instituted without 
his knowledge or  consent 

The only question before us a t  present is, who is entitled to 
represent the corporation known as "The City of Ne~he rne?~ '  

I t  was formerly held that a corporation, not being capable 
of a personal appearance, could only appear .by attorney 
appointed under the common seal; but this rule has been dis- 
carded, and later authorities establish the principle that a 
corporation may by vote, or  other corporate act not under 
seal, appoint an agent whose acts and contracb, within the 
scope of his authority, will be binding upon the corporation. 
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SUS, Ex'R., &c. V. &RTM LW OTHERS. 

The cases which establish this principle are those in which 
other parties have sought to fasten responsibility upon corpor- 
ations; but here the trouble seems to be a domestic one, and 
is confined to the house of the plaintiff. The question recurs, 
has "The City of Newberne" by any corporate act either with 
or without seal, authorized the institution of this suit? 

Mr. Green claims to be the attorney of record, and says 
that .we ought not to look behind that fact. Mr. Seymour 
produces a general power of attorney, under the common seal 
of the corporation of "The City of Newberne," with special 
directions in regard to dismissing this suit. 

In a contest between attorneys claiming to represent "The 
City of Newbern," we do not feel a t  liberty to look behind the 
common seal of that corporation. 

The motion is allowed, and the action must be dismissed a t  
the cost of the plaintiff. 

PER CURIAM. Action dismissed. 

lTlLLUM SALMS, Ex'r., kc. a. J. M. & J. A. MARTM and 
others. 

A deed, the consideration of which is the prospective support of the 
bargainor, is v d d  as a bargain and sale; and if the vendor be 
proved to be the mother of the vendee$, also, as s covenant to stand 
seized. 

Sable, that under the provisions of oh. 37, sec. 1, of Rev. Code, a 
conveyance of land in North Carolina does not require a omsider- 
ation (except so far as required by the policy in. f a ~ o r  of creditors, 
and purohwers for value), but ordinarily is valid if execllted a d  
registered, aa there required,,witb~ut tba addition of any of the 
former ceremopies, 
(Jackson v. Hampton, 8 Ire. 457, cited and approved.) 

PETITION to sell land fop assets; tried before Logan, J., at 
GASTON, Spring T e ~ m  1869. 
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In  this case a question arose as to the title to the land: 
sought to be sold: whether the testatrix had conveyed 
i t  by a deed duly executed, and registered, and made "in cou- 
sideration of her support during her natural life by the 
vendees." 

I t  was contended by the plaintiff that the deed was invalid, 
for want of a proper consideration. 

It appeared in evidence that the vendor was mother of the 
vendees; that a t  the time of making the conveyance she re- 
tained property enough to pay her own debts; that the ven- 
dees had previously for several years supported her, and that 
they continued to do so until her death. 

His Honor being of opinion that the deed was void, gave 
judgment accordingly, and the defendant appealed. 

Bragg, for the appellaat. 

B o k ,  contra, 

DICK, J. The defendants, by accepting the deed mentioned 
in the pleadings, incurred the responsibility of maintaining for 
life the testatrix of the plaintiff. If  they had a t  any time 
failed to conlply with the terms of this contract, they would 
have been liable in an action a t  law for damages. The testa- 
trix a t  the time of the execution of her deed, acquired a cer- 
tain and fixed right of maintenance against the defendants. 
For the land conveyed she received a quid pro quo, a valuable 
consideration, which was sufficient to support her deed. If 
she had made merely a cont.1-act for the sale of her land 
founded upon such a consideration, a court of equity would 
have enforced i t  specifically upon the application of either 
party. W e  think that i t  may be stated as a general principle, 
that any consideration in a contract which wouId induce a 
court of equity to exercise its discretionary power of specific 
performance, will be sufficient to give effect to a deed of bar- 
gain and sale; which, having its force and operation by virtue 
of the statute of uses, requires a valuable consideration to 
support it. 2 Co. Tnst. 671, 2 Christian's Black. 336, Note, 
4 Kent. 495. 



610 IN  THE SUPREME COURT. 

There seems to be some diversity of opinion among the text 
writers as to the consideration necessary to support a deed of 
bargain and sale. It is admitted by all that a valuable con- 
sideration is necessary to raise a use, but some insist that by 
a bargain and sale of land no use arises, unless thcre is a 
money consideration; inasmuch as n sale, ex vi termini, 
implies a transfer of: property for money. The rule requiring 
a consideration to raise a use, has become merely nominal and 
a matter t,f form, and it is now generally agreed among law- 
yers, a t  least in this country, that a valuable consideration, 
i. e.., '' money or money's worth," is a suEcient consideration 
to support a bargain and sale. Jizclcson v. Hicmnpton, 8 Ire. 
457. The lam is very liberal in assisting deeds in the matter 
of consideration, and when none is expressed, or suffi~iently 
expressed, one may be proved on any trial where the validity 
of such deed is called into question. 

I t  would not require a strained con~truction to make the 
dced before us operate as a covenant to stand seized to uses. 
I t  is in evidence that the grantees are the children of the 
grantor, and that for more than five ycars before the execu- 
tion of the deed they had lived with the grantor, and kindly 
performed the filial duty of maintaining and taking care 
of their old and infirm mother; and it is but natural to sup- 
pose that in making the deed she was in some degrce influ- 
enced by maternal affection. But i t  is unnecessary to con- 
sider this question further, as the grantees faithfully performed 
their contract of maintenance until the death of the grantor, 
and thus have a valuable as well as a good consideration to 
support their deed. 

The deed cannot be invalidated on the ground of construc- 
tive fraud as to creditors, for it is admitted that the grantor 
a t  " the time of making the deed retained property fully suffi- 
cient and available for the satisfaction of her then creditors." 
Rev Code, ch. 50, sec. 3. If this deed had  been a yoluntary 
one, i t  would have been good as to creditors, but the grantees 
are purchasers for a full and valuable considera.tion, and their 
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vested rights cannot be interfered with for the benefit of the 
creditors of the grantor. 

There is another question arising in this case, whicll we 
desire to suggest to the profession for their mature considera- 
tion. The statute of uses was in existence as a modification 
of the common law at  the time of the settlement of this coun- 
try by our ancestors, and consequently became a part of our 
law. Conveyances deriving their force and operation from 
that statute have always been regarded as effectual in this 
State; in fact, a bargain and sale has been almost universally 
used in the conveyance of our lands. But i t  is a question 
worthy of consideration, whether the statute of 1715, ch. '7, 
(Rev. Code, ch. 37. sec. 1,) has not done away with not only the 
ceremonies of the old common law conveyances,but also those 
which operate upon the technical theory of raising a use, 
under the statute of uses. I t  seems to .us, upon a fair con- 
struction of said statute, (Rev. Code, ch. 37, sec. 1,) that a 
deed executed and registered as reqvired, will be valid, and 
pass an estate in lands, even without a consideration, when i t  
does not come in conflict with Rev. Code, ch. 50, sec. 1 and 2, 
(13 and 27 Eliz.) Why should not the solemn and deliberate 
act of the grantor import a sufficient$consideration, and give 
validity to his deed? And why should he be compelled to use 
a pepper-corn, or some other merely nominal consideration to 
set in operation the old machinery of the statute of uses? 
We are inclined to think that our statute has swept away not 
only livery of seisin, but the other technical ceremonies of 
the common law in the execution of conveyances. 

We do not decide the question suggested, as i t  is unneces- 
sary to do so in the case before us. The judgment in the 

.court below must be reversed, and the petition dismissed. 

PER CURIAM, Judgment reversed. 
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P. N. HEILIG and others v.  THOMAS STOKES aad J. N. PEN- 
NINGTON. 

That r, provisional injunction is granted bgme the issuing of a sum- 
mons in the case, is a mere irregularity, which if waived by the de- 
fendant, the Court will not notice sua sponie. 

The Constitutional prohibition (Art. 4, Sec. 10,) of trials of "issues 
of fact " by the Supreme Courts extends to issues of fact as hereto- 
fore understood, and does not hinder that tribunal from trying, (es. 
gr.) such questions of fact as may be involved in a consideration of 
the propriety of continuing or vacating an order for a provisional 
injunction. 

The common injunction (as distinguished from the special) i s  directed 
against a party to some suit that involves an equity which it is de- 
sired to protect; and therefore does not include aprovisiond injuno- 
tion (as here) in favor of a creditor, against his debtor and a third 
person who are alleged to be conspiring to defraud him. 

Therefore, in such a case the injunction will be oontinued, if it rtppea~r 
reasonably necessary for the protection of the plaintiff's righte 
until the trial. 

(Patrick v. Joyner, ante 573, Capehart v. Hhoon, Bus. Eq. 30; Thigpa 
v. Pill, 1 Jon. Eq. 49, Monroe v. MeIntire, 6 Ire. Eq. 65, cited and 
approved.) 

INJUNCTION, before Buxton, J ,  upon a motion to vacate 
~e order, a t  STANLY, Spring Term, 1869. 

The facts are stated in the Opinion. 
His Honor declined to racate the order, and the defendants 

appealed. 

Ashe, Monfgomery and Battle & Sons, for the appellants. 
Blackmer & XcCorkb, Phi&@ & Herrimon and W. A. 

Moore, contra. 

RODMAN, J. The Code of Civil Procedure, Sac. 70, requires 
that every action shall be commenced by issuing a summons: 
Sec. 188, abolishes the writ of injunction as a provisional 
remedy, and substitutes an injunction by order. Sec. 190 says 
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that the injunction may be granted a t  tho time of commencing 
the action or a t  any lime afterwards before judgment; and the 
cases in which it may be granted are defined in Sec. 189, 
This action was not commenced by summons, but by a com- 
plaint in the nature of a bill in equity for injunction and relief, 
and the summons issued after the granting of the injunction, 
The defendants however appeared and answered, and moved 
to vacate the injunction, taking no exception on account of 
the irregularity and thereby waiving it. We are therefore 
not precluded in this case, as we were in Patrick v. Joyner, 
ante 573, from considering the case on its merits. 

The plaintiff alleges, in substance, that he is a creditor by 
bond of the defendant Pennington, that Pennington, conspir- 
ing with Stokes, fraudulently and with the intent to defeat 
the plaintiff's claim, made his bond to Stokes without any sub- 
stantial consideration, and shortly aftewards permitted him 
to recover judgment, and to levy an execution upon all o r  
nearly all of the property of Pennington, which he threatened 
to sell. The debt to the plaintiff is admitted, but the defen- 
dants deny all the allegations of fraud. Many affidavits were 
read. As the issues must be tried by a jury, and we do not 
wish in any way to prejudice the question of fact, we will 
only say of these, that they l e ~ v e  the matter in doubt. The 
Judge continued the injunction until the trial of the issues of 
fact, and the defendants appealed. 

This Court has no jurisdiction under the Constitution to try 
"any issue of fact" (Art. IV, Sec. lo),  and i t  is contended 
by the plaintiff that inasmuch as the order of the Judge below 
is based upon his decision upon facts which are in issue, a 
review of that order here, necessarily involves the trial of an 
issue of fact by this Court; and therefore cannot be made. 
We think the words of the Constitution have no such exten- 
sive lneaning as is contended for. If they were held to have, 
i t  would follow that there could be no appeal from the order 
of a Judge, granting or continning an injunction, and also 
that thiv Court has no power to decide any question of fact, 
which may come incidentally before it. Seeing how rnate- 
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sially such a construction would cripple the usefulness of the 
Court, a d  add to the expenses of litigation, and what grave 
inconvenience would follow from the adoption of such a prin- 
ciple; we would be reluctant to do so unless constrained by 
words plainly indicating the intention. In  this case the words 
instead of plainly indicating such an intention, are naturally 
susceptible of a more limited signification. The words are 
not, questions of fact, but, " issues of fact." These are tech- 
nical words-they mean such matters of fact as are put in 
issue by the pleadings, and a decision of which would be final, 
and conclude the parties upon the matters in controversy in 
the issue. 

Under the former jurisdiction of the Supreme Court as a 
Court of Equity, i t  heard appeals from both interlocutory and 
final decrees both on the law and the facts, and moreover, suits 
in equity were sent to i t  for original hearing. The practice 
was acknowledged by all to be subject to many disadran- 
tages. A Court trying facts upon written depositions, is des- 
titute of the benefit which a jury derives from seeing the per- 
sonal bearing of the witnesses,and which is so great an aid to 
a just estimation of their credibility; and hence, when i t  
became necessary to disentangle the truth from a mass of con- 
flicting testimony, some of which must necessarily be false or 
mistaken, the result was often unsatisfactory. The mode in 
which i t  was attempted to remedy this disadvantage, by send- 
ing down issues to be tried by a jury, was dilatory and es- 
pensive. This was the mischief which the Constitution in- 
tended to remedy, and has remedied, by requiring the " issues 
of fact " to be ascertained, before a case can come before this 
Court for final adjudication. I n  the present case, even if the 
Court should undertake to weigh the testimony on each side, 
and to find the facts in issue, the finding would not be final, i t  
would only conclude the parties as to the present motion; the 
issue must still be tried by a jury, and upon their finding, the 
case will be brought to final.judgment unprejudiced by any 
primu j ' d e  and interlocutory decision. I t  is in the limited 
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signification above stated, that we understand the language of 
ithe Constitution. 

I t  is contended by the defendants that the order in this case 
is in the nature of a common injunction; as to which the rule 
i s  well settled, that if the equity set up in the bill be denied 
i n  the answerlit will be dissolved. Capehart v. Mhoon, BUE. Eq. 
30. We do not think that this is a common injunction, which 
is an auxiliary decree mads to restrain parties from litigation 
at law, where equitable elements are involved in the dispute, 
Adams Eq. 191, 359. The plaintiff in this case is no party 
to the action'at Law betmeen the defendants; he set up no 
equitable element involved in their dispute; his case is based 
on the idea that he has a claim against one of the defendants, 
which is likely to be materially impaired by the fraudulent 
deaiing of the two. T higpen v. Pitt, 1 Jon. Eq. 49. The 
injunction is special in its nature. In  such a case the practice 
is to continue it, if in the opinion of the Court i t  appears 
reasonably necessary to protect the rights of the plaintiff until 
the trial. Monroe v. McIntire, t; Ire Eq. 65, See. 189, C. C. 
P. In this case we are of the opinion that it is, and we the 
more readily come to the conclusion, because i t  does not 
appear that the defendants can be materially injured by a 
delay. 

The order continuing the injunction until the trial of the 
action, is affirmed, with costs in this Court to the plaintiff. 

Let this opinion be certified. 

PEB CURIAM. Order affirmed. 

NOTE.-TWO other cases. James M. Reid, and R. J. Holmes I~eing 
plaintiffs, and the same persons as above defendants, were decided in 
the same way at this term. 
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Trespass for mesne profits cannot be maintained by the lessor of the  
plaintiff in a previous ~ec t rnen i ,  unless he go into actual possession 
of the premises after their recovery in such previous action. 

Neither confession of lease, entry and ouster in the previous action, 
nor the fact that pending suoh action the plaintiff's interest in the 
premises was destroyed, affects this rule. 

(Poston v. Hmry, 11 Ire. 301, MUer v. Melch,  13 Ire. 539, Carson v. 
Smith, 1 Jon. 106, cited and approved.) 

TRESPASB. Q. C. F., tried before Watts, J., a t  NORTHAMP- 
TON, Spring Term 1869. 

The declaration was for mesne p~ofits, supplemental to a suit 
in ejectment between the parties (1 Winst. 104) for an ease- 
ment in certain premises valuable mainly because of a steam 
saw mill and fixtures located thereupon. 

I t  now appeared that during the pendency of the eject- 
ment the defendant had removed the mill and fixtures out of 
the State, and that after the determination of that suit in favor of 
the plaintiff, he was not put in possession of the premises, and 
had made no entry upon them before the bringing of this suit. 

Thereupon his Honor intimated an opinion that the plaintiff 
could not recover, and the latter submitted to a non-euit. 

Rule, &c.; Rule discharged; Judgment, and Appe~l .  

Bragg, Bames and Peebles d? Peebles, for the appellant 

In  Posfon v. Henry, 11 Ire. 301, and Carson v. Smith, 1 Jon. 
106, i t  is held that in actions for mesne profits after ejectment, 
plaintiff must be put in possession or let into possession of 
the premises to sustain the action. 

In looking into the authorities, the above cases seem not to 
be sustained, except where there is judgment by default against 
the casual ejectors. Buller N. P. 87, Sel. N. P. 568 and note 
51, 2 Sellon's Pr. 226, Adams Eject. 336 and note, Reming 
ton Eject. 167, 2 Roscoe, on Real Actions, 708, (Law Lib.), 
2 Green. Ev. 299, Esp. N. P. 77, Adin v. Parkin, 1 Sm. L. C., 
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STANGILL v. CALVERT. 

610, JacFEson v. Combs, 7 Com. 36, Morgan v. Vurick, 8 
Wend. 587. But if the general ruIe be as decided in cases in 
this State, the peculiar circumstances of our case dispense 
with it. See S t a n d  v. Culvert-1 Wins. 104. The 
right which Jordan, (under whom plaintiff and defendant 
claimed) had in the premises, had ceased-the Zoctcs in quo had 
been taken possession of and enclosed by Stephenson, the 
owner, and had plaintiff entered after defendant abandoned 
possession, he would, as to Stephenson, have been a trespasser. 

Ransom and Ooniqland, contra. 

PEARSON, C. J. This is an action of trespass,qua;re clausum 
fregit, for mesne profits and damages for converting parts of 
what constituted an easement, supplemental to an action of 
ejectment. See 1 Winston, 104. 

His Honor was of opinion that the action could not be 
maintained, without proof that after the judgment in eject- 
ment, the lessor of the plaintiff had either under a writ of 
possession, or by entry (the premises being abandoned by the 
defendant) taken possession, so that the after acquired pos- 
session could be a point upon which to rest the right of rela 
tion or juspostZiminii, and from which to connect with the orig- 
inal possession. In this opinion his Honor is sustained by the 
authority of three cases decided by this Court, which, to use a 
fainiliar expression, are "on all fours" with this case, Poston 
V; Llenry. 11 Ire. 301, Millerv. Melchor, 13 Ire. 439, Cartion v, 
Sinith, 1 Jon. 106. 

This ruling is excepted to on two grounds: 
1 .' Admit the general rule-Trespass quare clausumf~egit, 

with a continuando to cover the time of the pendency bf the 
action of ejectment, cannotd be maintained unlesd possession 
hhs been taken under a writ of possession or  by entry-there 
is an eiception when the tenarat in possession has confessed 
."ldase, entry and ouster." For this is cited a passage in 
.Bitller's N: P. 87, in which after stating the general rule, it is 
;safd: 4 L  If tb8m be judgment by, default against the casual 
eje;ctor, to .mhintaia Srespass fop tlie mesne profits thbre' must 
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be proof of possession after the judgment in ejectment; but it 
seems that if the tenant in possession appears a i ~ d  confesseuo 
lease, entry and ouster, the judgment in ejectment, without 
further proof, will be sufficient to support the action." This  
suggestion is adopted, and B. N. P. 87 is quoted, by all t ex t  
writers, both English and American; and one or two American 
cases were cited, in which this suggestion is acted on. But no 
English case toithat effect was cited on the argument; probably 
for the reason given in Sanders' Pleading, 181 : "A re-entry 
must be proved, to entitle the party to recover m a n e  profits. 
Some doubts secms to exist as to what proof of entry will b e  
sufficient. The plaintiff should prove the writ of possession 
executed, in case the defendant does not voluntarily let him 
into possession, or where the judgment has been by default 
against the casual ejector, 11. N. P. 87. Where the defendant 
has entered into the common consent rule, i t  docs not appear 
to be necessary, though i t  is very usual, and perhaps prudent, 
t 3  have the writ of possession executed; and i t  appears to b e  
suEcient to prove that the defendant entered into it. B. N. 
P. 87. By entering into the rule to confess, the defendant i s  
estopped, t~oth as to the lessor aud the lessee, from disproving 
the entry." How can this estoppel sapply p~oqf  that the  
plaintiff had taken posseseion after the judgment in the action 
of ejectment ! 

The opinion in Poston v. Eenry, sapra, was delivered by 
Chief Justice Ruffin. He cites Aslin v. Parkin. I t  cannot 
be supposed that the attention of a Judge so learned and so 
diligent, had not been called to this passage in Buller, and t o  
the fact that i t  is copied by all of the text books. So his silence 
i; regard to i t  must be accounted for on the ground that it 
was considered by the Supreme Court of ouq @ate that  a 
different practice was well established, or that the s u g g e ~ t '  ion 
in Buller was not sustained by principle, and need not b e  
noticed. How can the confession of entry by the lessee a t  
the date of the demiue, have the effect of' giving either t h e  
lessor o r  the lessee possession after the termination of the- 
action of ejectment, by the magic of cs top~el ,  or in any con 
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ceivable manner; so that it can by relation connect itself with 
the possession a t  the date of dcmise, and thus give construc- 
tive possession for the intermediate term? 

Again, the fiction of lease, entry and ouster, which the ten- 
ant in possession is required to admit as a condition prece- 
dent to his being allowed to be made defendant in place of 
the casual ejector, was adopted merely to save the trouble aad 
expense of making an actual lease and entry. Why should it 
be carried further than is necessary to answer the purpose for 
which the fiction was devised ! 

There is this further ol?jectioil to the suqgestion in Buller: 
Suppose after the judgment in qjectment the defendant con- 
tinues in possession, can trespass be maintained against him 
on the supposed effect of the confession of entry a t  the date 
of the demise ? We will not pursue the subject further. I t  is 
enough that the ruling of his Honor is supported by three 
cases in our Court; and " the reason of the thing" is certainly 
not so strong against these decisions as to justify the Court 
in overruling them. Indeed, we are the less inclined to elab- 
orate the matter, because, by the Code of Civil Procedure we 
are forced to take leave of our old friends " John Doe and 
Richard Roe," and to look upon all of the nice points about 
confessing lease, entry and ouster, as things that hare been. 
Hereafter in an action for land or an easement in land, actual 
damages will be recovered, and there will be no elongation 
or supplemental action. 

2. I t  was insisted that an after acquired possession should 
be dispensed with in this case, because the defendant had by 
his own wrong in removing and converting the saw mill, &c., 
made i t  impossible to take possession. 

I t  appears by the facts agreed, that this remoral and con- 
version took place in the Spring of 1860, and that the action of 
ejectment was tried a t  Spring Term 1863, so a t  the trial the 
plaintiff ought to have urged his right to have actual damages 
assessed, instead of uominal damages as in ordinary cases. 
This is the practice in cases where the title of the lessee has 
expired, so that a writ of possession cannot be executed; 
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Milbr v. Melchor, supra: or the plaintiff should hare brought 
an action of trover for the saw mill, which was made person- 
ally after severance. I t  does not, in the opinion of this Cotrt ,  
form a sufficient ground for departing from principle and 
allowing an action of trespass quare clausum fregif to be 
maintained, when there has been no injury to the plaintiff's 
possession, except that done by the orignal entry. 

PER CURIAN. Judgment affirmed. 

JOAhX4 M. SMITH w .  M. P. MITCHELL and another. 

A rule having been made in the County Court upon the plaintiff, to jus- 
tify the security on her prosecution bond on or before Tuesday of 
August Term 1868 or such suit to be dismissed, that term was not 
held, as the justices were of opinion that their oflces had terminated. 
At Fall Term 1868 the papers in this case with others, were delivered 
by the Clerk of the County Court to the new Superior Court Clerk, 
but the civil docket was not taken up at that term for want of time: 
At Spring Term 1869, on Wednesday of the second week, being the 
first day of taking up the civil docket, the defendant moved to dis- 
miss the case because of the rule in the County Court-but upon the 
plaintiffs offering to give security then, she was allowed so to do: 
Held, to have been a matter within the Judge's discretion, and t o  
have been properly decided. 

(Illustration of the madm Actus kgis nemini fad injurinrh.) 

MOTIONS, to dismissan action for want of a prosecutioh bond, 
and  to give new security, heard by Pool, J, a t  BERTIE, Spring 
Term 1869. 

The action had been brought in the County Court a t  May 
Term 1868, and there was then a rule taken against the plain- 
tiff, to justify the prosecution bond on or beforeTuesd&y of the 
next August Term, or  the suit to be dismisded. 

The latter Term was not held, because the Justic3s cohsid- 
ered that theii. offiee3 had terminatdd. 
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The County Court Clerk delivered the papers in this case 
(with others) to the Clerk of the Superior Court a t  Fall Term 
1868. At that term the civil docket was not reached, for want 
of time. At Spring Term 1869, on Wednesday of the second 
week, being the first day of the civil docket, defendants moved 
to dismiss, because the above rule had not been complied with, 
and at  the same time the plaintiff offered to givegood security. 

The Court refused to dismiss, and allowed the security to be 
given; and thereupon the defendants appealed. 

Yeates, for the appellants. 
.Smith and'  Gillictm, contm. 

PEBRSON, C. J. The position that the suit was out of Court 
by the force and effect of the rule, the condition not having 
been complied with, may be disposed of in two ways. 

1. I t  is familiar learning, that when the performance of a, 

condition subsequent becomes impossible by the act of God or 
of the public enemy, or by the act of law, the condition is 
sared. 

In our case the performance of the condition was made im- 
possible by the act of law, for by reason of the construction 
given to the law by the justices, no Court was held, and whether 
this construction was well warranted or not, is immaterial? as  
the plaintiff was in no default. 

2. The purpose of requiring s prosecution bond, is to 
secure the defendant's costs in c&se the plaintiff fails in the 
actionlandrules of the kind we are considering, are conditional:, 
and a t  all times under the control of the Court, to be so shaped 
and modified a t  its discretion as to answer the purpose of 
securing the defendant without causing unnecessary injury or 
inconvenience tb the plaintiff. 

W e  consider that the matter was in the discretion of his 
Honor. We are satisfied that it was exercised in a way to 
promote the ends of justice. 

Judgment affirmed. 
40 
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W. I?. SHUFORD 81 WIFE v. THEODORE & JULIA RAJ180UR, 
Exr's. of C. H. RANSOUR. 

Where the agent of an infaot loanecl its money in 1858 to a firm of 
which he himself was a member, and in April 1863 collected it in 
Confederate money, the firm being entirely solvent, Held, that he 
was Liable to such infant for the consequent loss. 

EXCEPTIONS to a report, tried before Logan, J., at  CATAWBA, 
Spring Term 1869. 

The facts appear in the Opinion. 
His Honor overruled the exception, and the defendants 

appealed. 

Bragg, for the appellant. 
Bynum, c0ntrc.c. 

S E ~ L E ,  J. The two exceptions filed by the plaintiil' to the 
report of the master, were properly abandoned i l l  this Court. 

All of the exceptions by the defendants are overrnled: 
On the 14th day of September 1858 David Ramsour, the 

grandfather of the complainant Emma E. Shuford, thenan 
infant of tender years, paid into the hands of his son, C. H. 
Ramsour, the sum of six hundred and thirty dollars for the 
benefit of the said Emma; and the said C. H. Ramsour gare 
his receipt for the same, and signed it as agent of the said 
Emma. On the same day the said C. H. Ramsour, loaned the 
said six hundred and thirty dollars to the firm of 0. H. Ram- 
sour & Co., and took their note for the same, and i t  is admit. 
ted that the note was then, and continued to be "perfectly 
good" until i t  was paid off on the 14th day of April 1863. 

The question very naturally occurs, why did C, H. Ramsour 
collect of C. H. Ramsour & Co., Confederate money, in April 
1863, in payment of a note admitted to be perfectly good, given 
in 1858 for good money? He  accepted the trust of managing 
this fund, and it soems that he did so by letting his house have 
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the use of i t  for four years and seven months. This was all  
very well, for their note was perfectly good. 

But no satisfactory reason is given for changing the inrest- 
ment so late as 1863. I t  is not even suggested that the firm 
of C. H .  Ramsour & Co., had quit business, or were closing up 
their ttcconnts, or that other members of the firm insisted upon 
paying the said note. The change may have been a prudent 
one for C. H.  Ramsour as a member of the firmof C. H .  Ram- 
sour & Co., but i t  cannot be contended that i t  was so for C. 
H. Ramsour as agent of the complainant Emma. 

This case is easily distinguished from others which have been 
before this Court, involving questions as to the receipt of Con- 
federate money. W e  need not say, for the purpose of char- 
ging the defendant with this fund, that the facts presented 
suggest bad faith, it is sufficient to say that a prudent man 
would have exercised better care in relation to his own affairs. 

W e  see 110 error in the ruling of his Honor. 

PER CURIAM. Exceptions overruled. 
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S. B. HYMAN, Ex'r., kc. v. JOHN DEVEREUX and others. 

An answer overrules a demurrer. 

If a bond secured by mortgage, be renewed, the new bond retains 
the same security. 

A provision, in a mortgage deed conveying various articles of real and 
personalestate, that: When any amount, or any note is due, the mort- 
gagee shall call on the mortgagor for the same, and if payment be 
made, nothing shall be done, otherwise the mortgagee shall advertise 
and sell enough to pay what is due, and the mortgagor shall direct 
what shall be sold,-is a sufficient power of sale. 

Where a mortgage contains a provision like the above, it is not ac- 
cording to the course of Courts of Equity to interfere with a pro- 
posed sale in compliance with the terms of the deed; especially 
where the security is deficient in amount, and the mortgagor proba- 
bly insolvent. 

The assignee of rt bond secured by mortgage, is entitled (nothing more 
appearing) to the benefit of the mortgage. 

An order directing the surplus proceeds of a sale of morgaged lands 
into Court, cannot be made in a cause to which the assignee of the 
bond secured has not been made a party. 

(Anthony v. Smilh, Bus. Eq., 188, Avlrett v. Ward, Ib. 192, Fleming v. 
S i m ,  1 D. & B. Eq., 621, Green v. Crcoket, 2 16. 390, and Ingram v. 

Smith, 6 Ire. Eq., 97, cited and approved.) 

CIVIL.ACTION, including a provisional injunction, before 
Watts, J., a t  HALIFAX, Spring Term 1869. 

The complaint alleged, that in 1857, the defendant Deve- 
reux, sold to the defendant Clark, a piece of land, and took 
from him six bonds for the purchase money, and a mortgage 
on the land and a large number of slaves, to secure the bonds. 
The mortgage contained the following stipulations respecting 
a sale of the property, in case of non-payment: 

"Secondly, when any amount, principal or interest, on any 
one of the said six notes shall be due and payable, then said 
Devereux shall call on the said Clark for the amount 80 due, 
and if the said Clark shall make payment, no step shall be 
taken, but if he shall fail to make the payment, the said 
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Devereux shall ad\-ertise twenty days, and sell enough of the 
estate hercin conveyed to him, to pay said amount then due, 
and the said Clark shall have the right to direct what shall 
be sold," &c. 

In  1866, the defendant Clark, with the assent of the de- 
fendant Derereux, agreed to scll the land to John H. Hyman, 
the testator of the plaintiffs, in consideration that he would 
discharge thc unpaid residue of the mortgage debt, which had 
been previously assigned by Devereux to Elizabeth Jones, 

I and the testator accordingly rnadc some payments to her, aud 
in March, 1867, took up from her the former bond, and gave 
his bond payable to her for thc unpaid residue, amounting to 
$8,180.23. The plaintiffs in their complaint insisted that by 
this transaction the mortgage was satisfied, and the land freed 
from its incumbrance. The complaint further alleged, that 
the agents of Devereux threaten to sell the land under the 
mortgage, and demanded judgment that thcy convey absolutely 
to the plaintiffs, and in the meanwhile be enjoined from 
selling. 

The defendants demurred to the whole complaint, and also 
answered the whole. 

A t  Halifax Spring Term, 1869, a motion was made to dis- 
solve the injunction theretofore obtaineq, and thereupon his 
Honor allowed the same, and also ordered that upon a sale of 
the land the excess if any should be paid into Court for the 
use of the plaintiff, under the direction of the Court. 

The plaintiff appealed. 

Coniglund, for the appellant. 

1. The execution of a new note by Hyman to Mrs. Jones, 
and thc transfer by her ot that new note to her son,-she 
parting with the entire interest therein,-is a re-lea~e of the 
security acquired in the first instance by the mortgage, or in 
other woi-ds, a satisfaction of the debt thereby secured. 

2. The assignee of the debt, without having an assignment 
of the mortgage, (Hyman, who succeeded to the estate of 
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Clark, being dead,) oannot proceed to sell the land, without 
coming into Court in an actian to foreclose, and making all 
proper parties. 

3. The Court will. not sustain any proceeding which will 
deprive the mortgagor of the power to redeem. Green. Cruise, 
vol. 1, p. 557, of Am. ed. 

4. By the Act suspending the Code of CivilProcedure, 16th 
March, 1869, there can be no sale until the debt is reduced to 
judgment 

Wulter CbrL, contra. 

The renewalof the note without a clear intention of releasing 
the security, does not destroy the mortgage. The statements 
in the answer not controverted by the plaintiffs, show there 
was a clear intention not to surrender the security. Jlccrybnd 
and N. Y: Cod and Iron Company v. Wingart, 8 Gill, 170:- 
in which Teed v. Carruthers, 2 Younge & Colliers' Rep. 31 
(English) is cited and approved; also Matthewe v. ZoZlico$er, 20 
Xi., 248, 275; Clenn v. Smith, 2 Gill & 'Johnson 493; Mor- 
r2.son v. Wdty, 18 Md., 169, 175. 

2. The plaintiff prays for an injunction, and for the execu- 
tion of the title to them by the mortgagee. A Court of 
Equity will in no case decree an execution of title till the 
purchase money has been paid. Oliver v. Dix, 1 D. & B. Eq.,  
605; Simmons v. Spruill, 3 Jon. 9, Chase v. Abbott, 20 Iowa. 

3. Where a deed of trust to secure a debt provides for the 
time and terms of a sale, a law altering or delaying the time 
therein provided for, is unconstitutional. Taylor v. Stearns , 
18 Grat. 244; see Penrose v. Erie Cund CYo., 56 Penn. St., 
46, 49. 

RODMAN, J. (After stating the facts as above). The demur- 
rer to the whole complaint, coupled with an answer to the 
whole is irregular, but the latter must be understood to over- 
rule the former. In this case i t  is unimportant which be 
taken, as in either alternative the same questions are presen- 
ted: the want of a right on the part of the plaintiffs to the 
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relief demanded, upon the facts stated in the complaint, is a 
defence always open to the defendants, until passed on by 
judgment. The answers do not deny any of the facts stated 
in the complaint; they insist that the lien of the mortgage was 
not discharged or intended to be, and that a proposition to 
substitute other property in lieu of the land, was made and 
rejected. They also state that the bond had been assigned by 
Elizabeth Jones to William F. Jones; he, however, masnever 
made a party. 

On the main point made in the complaint, that the taking 
of the new bond by Elizabeth Jones in 1867 was a novation, 
and a discharge of the mortgage, the counsel for the plaintiffs 
in this Court, properly conceded that the proposition could 
not be maintained. When a new note or bond is given for an 
antecedent debt, the presumption is that i t  was not intended 
as an extinguishment, unless there be proof that such was the 
intention: still less can i t  be presumed, in the absence of proof, 
that a creditor who takes a note in the place of a former one 
secured by mortgage, intends to discharge the mortgage. 
Story on Prom. notes $$104,105, Teed v. Caruthers, 2 Younge 
and Coll. 31, and cases cited in note to American reprint, 
Maryland d2 N. Y. Coal and I)-on Co., v. Wingart, 8 Gill. 
170, O l ~ c ~ e  v. Abbott, 20 Iowa, 154, 1 Pothier Ob., by Evan~ ,  
195. Anthony v. Smith, Bus. Eq. 188, to which we were r e  
ferred by the defendant's counsel, though i t  does not depend 
on exactly the same principle, is analogous. In this case there 
is no allegation in the compIaint that such mas the intent of 
the parties, except so far as it may be inferred f ~ o m  the legal 
.effect of their act. 

The counsel for the plaintiffs, however, contended that there 
was error in the judgments belor, because: 

1st. Tho mortgage contained no power of sale in default of 
payment, and therefore the mortgagee could not sell without an 
order of Court. 

2d. If i t  does contain such a power, or if the Court, on the 
present pleadings, can make an order for sale a t  all, it is not 
i n  conformity with its practice to do so in the first instance; 
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but that it will give the mortgagor a day to redeem, and only 
on his failure, order a sale. 

3d. That William P. Jones, although an assignee of the 
note, is not an assignee of the mortgage, and is therefore not 
entitled to require a sale by the mortgagoe. 

1. We think that there is a sufficient power of sale given in 
the deed. 

2d. The geueral rule in England is, that on a bill to fore- 
close a mortgage, the Court will not decree a compulsory sale; 
but the rule is not universal: there may be a decree for sale 
where the estate is deficient to pay the incumbrance, and in 
some other cases, 3 Powell on mortgages 1015. Mortgages 
with poxers of sale, were of novel introductioa in England, 
when that work was published (1822), and their validity was 
doubted, 1 Pow. Mort. 12 note K ;  but it has been established 
there, and in this State they have long been in general use 
unquestioned. The English practice as above stated, has been 
greatly modified in this State, and in most if not all the others. 
In Fleming v. Sitton, 1 Dev. & Bat. Eq. 621, Ruffin, C. J . ,  
says: "Of late years a beneficial practice has gained favor 
until it may be considered established in this country, not 
absolutely to foreclose in any case, but to sell the mortgaged 
premises, and apply the proceeds in satisfaction of the debts; 
if the former exceed the latter, the excess is paid to the mort- 
gagor.'' See also Green v. Crocket, 2 Dev. & Bat. Eq. 3'30, 
Ifigram v. Smith, 6 Ire. Eq. 97, Averett v, Wad, Bus. Eq. 
192. This practice, however, is of course subject to the excep- 
tion that if the mortgagor, by a bill to redeem, or by his an- 
swer upon a bill for foreclosure, or in any other proper way, 
offers to redeem, he shall be a t  liberty to do so. We know of 
no authority for saying that in the absence of such an offer, 
the Court will of course give the mortgagor a time within 
which to redeem; and in a case like this, where the property 
is alleged to be deficient, and the mortgagor insolvent and 
perhaps in possession, such a practice would seem to be unrea- 
sonable. In this case the representatives of the mortgagor, 
so far from offering to redeem, deny the existing validity of 
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the mortgage, and demand an absolute conveyance of the 
estate. The slaves, which formed a part of the mortgage 
security, ha\-e been emancipated, nothing but theland remains, 
m d  the estate of Hyman is alleged to bc insolvent. The 
amount of the debt is admitted, and no account is necessary. 
We can see no reason therefore why the mortgagee should be 
enjoined from selling the land. I t  has becn suggested, indeed, 
in this Court that the mortgagee is a bankrupt. If William 
F. Jones, the present holder of the boud, were a party to this 
snit, and should make that objection, or if the plaintiffs had 
suggestcd that thc land would probably sell for more than the 
debt, and that their surplus would be endangered, and had 
asked that the sale should be made by an officer of this Court, 
such an application would be grantcd. But there is no such 
dcrnand made in any part of the pleadings, and the Court 
cannot assume what nobody alleges, and order a sale by its 
officer when nobody desires it. As Devcreux is a naked trus- 
tee without interest, his estate does not pass to his assignee 
under the Banlrrupt Act. 

3. When a debt is secured by a mortgage, the debt is the 
principal, and the mortgage only the incident: an assignment 
of the debt passes all the rights of the creditor in the mort- 
gage. 

William F. Jones, who is the present holder of the bond 
secured by the mortgage, is no party to this action. For that 
reason and for the further reason that there is no demand by 
any party for any judgrncnt or order for the application of the 
proceeds of the sale, the Court can make none. The order of 
the Judge below vacating the injunction, is affirmed; but that 
part of his order which directs the surplus to be paid into 
Court, is reversed. The case is still in the Superior Court, 
having becn brought here by appeal from an interlocutory 
order: if any of the parties desire the payment of the surplus 
into Court, and will amend the pleadings so as to make such 
an order possible, it will remain with the Judge to act as he 
may think proper in that event. 



Let this opinion be certified, &c. 
The defendants will recover their costs in this Court: the 

defendants Clark and Winston might have joined in their 
answers, and can recover but one set of costs. 

PER CURIAM. Order accordingly. 

CPRUS CULVER v .  JOEL EGGERS. 

The right of a de faodo officer to hold his office, cannot be questioned 
collaterally-as, here, by objecting to an answer purporting to have 
been sworn to before him. 

Xm6le, th3t a bill for the specific performznce of a contr~ct  to convey 
land cannot be sustained by a vendee, where the memorandum in 
writing relied upon, identifies the tract merely as "a certain tract of 
land where he [the bargainea] now lives," and the bill avers that 
such trmt was sold fraudulently as containing 328 acres, but in truth 
contained only 100 acres, and thereupon proceeds to ask an account 
of what has been paid by the plaintiff, and a conveyance of the 
100 acres, with compensation; the principle of the class of cases 
nearest to this being, that a vendor may ask for specific performance 
offering compensation for a failure in the title to some small and im- 
mo.ierial part of the land. 

(Williams v. Somsrs, 1 Dev. & Bat. 60, cited and approved.) 

INJUNCTION, dissolved upon motion, by Henry, J ,  a t  WA- 
TAUGA Spring Term 1869. 

The bill set forth that the plaintiff had bargained with the 
defendant for a tract of land which the latter described as 
containing 328 acres, showing the bargainee the boundary of 
it ;  that the boundary was falsely stated, and the tract con- 
tained only IpO acres; that the defendant had received from 
the plaintiff money enough to pay for the 100 acres-although 
not all that he had agreed to give for the 328 acres; the prayer 
was for a specific performance in regard to the 100 acres, 
an account, and an injunction against the defendant's selling or 
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collecting the balance due upon the notes given for the pur- 
chase money by the plaintiff. 

The memorandum of the contract, was as follor~s: 

"STATE OF NORTH CAROLINA, 
WATAUGA COUNTY. 

Know all men by these presents I, Joel Eggers, have this 
day sold to Cyrus Culver, a certain tract of land where he 
now lives for the sum of $1,000, on the waters of Elk Creek. 
The above obligation is such, &c. iiugust 21st, 1865. 

JOEL EGGERS, seal." 

The defenda:lt'a answer denied thc facts allegcd in the bill 
a s  to the fraud. 

This answer was sworn to before one Critcher, Clerk of the 
Superior Court. 

The plaintiffs '' in reply" to the plea, alleged that Critcher 
was not Clerk and so could not administer an oath, &c. 

The defendant demurred. 
His Honor gave judgment allowing the demurrer, and dis- 

solving the illjunction; and the plaintiff appealed. 

No counsel for the appellant. 

Battle & Sons, contra. 

PEARSOR, C. J. The replication, or plea, of the plaintiff, as 
lit is indifferently called in the transcript, seeks to put in issue 
the validity of the appointment to the office of Clerk of the 
Superior Conrt, of Will. J. Critcher, who certifies to the sig- 
nature and oath of the dcfendant to his answer. The title to 
an office cannot be determined in this collateral way. I t  must 
be done in some direct proceeding, to which Critcher is a 
party, as by 'qw, warranto. William v. s m r s ,  1 D. & B. 61. 

His Honor very properly treated the answer as  duly certi- 
fied by a Clerk (h facto, and was well warranted in passing 
2ovor the " replication or plea " as of no effect or Icgal signifi- 
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cance. W e  concur in his ruling upon the motion to  dissolve 
the injunction, for the answer is responsive to the allegations 
of the complaint, and fully denies all of the allegations by 
which the plaintiff attempts to set up ground for relief. 
Indeed, we are inclined to the opinion that the injunction was 
imprudently granted, because the complaint does not make a 
case : 

1. The memorandum in writing of the agreement, describes 
the land as " a certain tract of land where he now resides." 
W e  admit that this vagueness may be aided by an averment 
in the complaint. The averment is that the tract of land on 
which he resided was a tract of one hundred acres; so the  
description is not made to fit the subject-matter of the con- 
tract set out in the complaint, to-wit, Three hundred and 
twenty-eight acres, of which two hundred and twenty-eight i s  
averred to be vacant land. 

2. The allegations make a caee for the re~cission of the con- 
tract, on the  ground of fraud: but the relief asked for is a speciJc 
performance, and that not of the contract set out, but of a con- 
tract which the Court is asked to make for the parties, by letting 
the plaintiff have the tract of one hundred acres on which 
lie resides, a t  a fair valuation, and p ~ ~ t t i n g  the two hundred 
and twenty-eight acres aside, as land " the title to which was 
outstanding in the State of North Carolina." 

There is no precedent for this relief in any judicial proceed- 
ing: a vendee is never required to take a defective title with, 
warranty, although a vendor is sometimes allowed to' have a 
specific performance upon making compensation for a defec- 
tive title to some small part, which does not materially affect 
the value of the subject matter of the contract. 

In  this case the vendee asks that the vendor may be com- 
pelled to make compensation for more than two thirds of the. 
land. 

The ruling of his Honor is affirmed. 

PER CURIAAI. Judgment affirmed.. 
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W. 5. BROADDUS 6: S, W. EDWARDS, partners, &o. v. W. J. 
EVANS. 

I n  an action for the value of lumbar delivered by a firm, the acoeptanoe 
thereof by the defendant is evidence of privity of contract between 
the parties. 

One partner cannqt, without the oonsent of his oo-partner, agree to 
receive payment for goods sold by the Arm in d ~ b t s  due by him3elf 
individually. 

ASSUMPSIT, tried before Jones, J., a t  PITT, Spring Term 
1869. 

The plaintiffs declared as partners, for the price of certain 
lumber by them delivered to the defendant. 

I t  appeared upon the trial that tlie plaintiff Edwards, 
before he became a member of the firm, had contracted to 
deliver a quantity of lumber to the defendant, in payment of 
a debt due him. The lumber was being sawed at  tlie mill 
then belonging to the plaintiff Broaddus, and before i t  was 
entirely delivered the partnership was formed. Broaddus 
agreed, at  Edwards' instance, that the mill should continue to 
furnish lumber as before. 

Evans also agreed to receive the lumber as before-and it 
was delivered. 

The partnership coutinued but a short time, and on its dis- 
solution the effects were assigned' to Broaddus, he agreeing to 
pay the debts. 

On the at:count being presented to Evans, he claimed that 
i t  had been paid by a credit given to Evans, as by agreement. 
Broaddus thereupon denied having anything to do with pap- 
ing Edwards' individual debts. 

There was other evidence not material to be stated. 
His Honor instructed the jury that there was no privity of 

contract between the parties to the suit. 
Verdict for the defendant. Rule, kc. Rule disaharged, 

Judgment and Appeal by the plaintiffs. 
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Johnson, for the appellants. 
E l l i u ~ d ,  contm, 

READE, J. His Honor instructed the jury that, to entitle 
the plaintiff to recover there must be " privity of contract." 
That  is unqnestionably true. H e  then instructed them that 
according to the evidence there was no privity. Of course 
that was an end of the case, and was the same as to say that 
they must find for the defendant. 

In  this therewas error: for, the fact that the plaintiffs furnish- 
ed the lumber and the defendant received it, raised an implied 
promise on the past of the defendant to pay the plaintiff$ 
for it. 

This implied promise was, however, subject to be controlled 
by any cxprees contract which may have existed between the 
parties, and evidence was offered to show that there was an 
express contract between one of the plaintiffs, Edvards,  and 
the defendant, to the effect that the defendant was not to pay 
the plaintiffs, but Tvas to pay liirn, Edwards, by crediting the 
amount of the lumlm on an individual claim of the defen- 
dant's against Edwards. This contract,  upp posing i t  to have 
existed, was no defence in this action, because i t  was a fraud 
upon the partnership-the plaintiffs. A creditor of one of 
several partnew has no right, even under an express contract 
with such partner, to apply partnership effects to the satisfac- 
tion of a debt against such partner. This is, however, sub- 
ject to the exception, that if the other partner consent; to the 
contract, then i t  is valid, and will control the implied contract. 

Was there any e~idence in this case that the other partner, 
Broaddus, consented to the express contract between Edwards 
and the defendant ? Broaddus, who was examined as a witness, 
said that his partner, Edwards, had made the contract with de- 
fendant, and informed him ot it. and asked him if the mill of 
the partnership would furnish the lumber, and that he " as- 
~ e n t e d  thereto." E d m r d s ,  who was also examined, said that 
Broaddus aeeented to the contract, and was to look to hi&, 
Edwarde, to eettle for the lumber with the firm. This evi- 
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dence ought to have been submitted to the jury, with propel- 
instructions, as tending to show that the partnership assented 
to the express contract made by Edwards and the dcfeadant, 
and that the implied contract was controlled by the express 
contract. 

There must be a venire cle nova 

PER CURIAM. Venire de novo. 

JESSE W. MILLEE v. JAMES B. GIBSON. 

The provisions in the ~Wogislrate's Siay Lmrr, (22nd March 1869, s. 8) 
which allows magistrates to set aside judgments, executions, kc.,-- 
destroys vested rights, and therefore is unconstitutional, (Const. 
of N. C., Art. I, s. 17.) and void. 

(Murphy v. Merritt, a&e 602, cited and approved.) 

APPEAL, from a motion to set aside a judgment, heard by 
Cloud, J., at  ROWAN, Spring Term 1869. 

The action in which judginent llad been giren, commenced 
by a warrant before a Justice of the Peacc. The defendanb 
appeared and confessed judgment, on the 13th of March 1869. 
On the 15th, execution was issued and levied upon personal 
property. On the 27th of March, and before the sale, the 
defendant again appearcd before the Justice and moved to set 

aside the judgment and exccution, and to bc allowed to plead 
according to the provisions of an act of the Legislature, ratified 
March 22nd 1869, entitled, "An Act in regard to proceedings 
before Magistrates." His motion was allowed, and the plain- 
tiff appealed to the Superior Court, The case was heard by 
consent of parties, before his Honor, who being of the 
opinion that the action of the Justice was unwarranted 
by law and void, and without any other or further effect 
than the act of any  other person, declared the case "cwannon 
judice;" and, on the ground that there was no judgment 
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,appealed from, dismissed the appeal. Vhereupon the plaintiff 
appealed to this Court. 

E. Craige, for appellant. 
TI? E. Bailey and McCorkZe, contra. 

RESDE, J. I t  is not insisted that there was any irregularity 
in  entering judgment-it was by confession-or in the issuing 
o r  levying of theJi. fa. After ten days from the rendition of 
the judgment, the whole matter was beyond the control of the 
magistrate; he had no power to set it aside, or to grant an 
appeal. Rev. Code, ch. 62, s. 26. 

But i t  is insisted that while that was so under the law as i t  
,existed at  the time of the rendition of the judgment (March 13th 
1869), yet that on the 22nd March 1869, the Legislature passed 
an act commonly called the magistrate's stay-law which (s. 8) 
authorized the magistrate, on application of the defendant, to 
.set aside the judgment and Ji. f a ,  and stay proceedings, &c. 
This provision in said act is void, for the reason that it directs 
the magistrate to destroy vested rights. Constitution, Art. 
I, s. 17. The levy of the,$. fa., which was prior to the passage 
of the act, created a lien upon the debtor's property in favor 
of the creditor, and i t  was not in the power of the Legislature 
to destroy the lien. We agree with his Honor below. The 
appeal will be dismissed, and judgment here against the 
ddendant for costs. See Murphy v. Merritt at  this term. 

PER CURIAM. Appeal dismissed. 
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ROBERT H. SMITH a. IVILZIIAM S m H  md others. 

m e r e  a person, being in r.&emis, and conscious of it,-ent for a 
friend with -&om he had often talked on ,the subject of a will,-- 
and told him what disposition he wanted to make of his property, 
and then such friend replied that if he wanted to do anything 
of thftt Bind he had better have some other person in the room, 
and thereupon the speaker went out and brought in another person, 
and in the presence of the sick man repeated the proposed dis- 
position of the property, to which the latter assented; Beld to be a 
sufficient ~ogi/ i io testiz~m to satisfy the requirementxi of a nuncupative 
mill. 

fHar&n v. ej-ccdshaw, 1 Tin .  263, cited and approved.) 

CAVEAT of a nuncupative will, tried before Cloud, J, a t  
ROWAN, Spring Term 1869. 

Upon tlic trial the jury found the following special verdict: 
"That Charles D. Smith, the alleged testator, died on the 

8th day of October, 1867-that shortly before his death he 
tiad talked with one John J. Shaver about his property-that 
.on the day the last conversation took place, to wit, on $the 
6th day of October 1867, he sent for said Shaver, and aftcr 
Shaver got to his room there was a negro bop in the room, 
whom the said C. D. Smith directed to leave the room. The 
said C. D. Smith then remarked to said Shaver that he wanted 
to make some disposition of his property-that Shaver told 
him if he wanted to clo anything of the kind he had better 
have some other person in the room-that thereupon the said 
n ahaver went down and told Theodore Klutts to come up- 
that before Shaver went down for Klutts, the said C. D. Smith 
said .'to Shaver he wanted a tornbetone ovep his father, 
mother, wife and two children, and himself, and the balance 
of his property of every description he wanted to go to his 
brother, Robert H. Smith, who is the propounder-that when 
Shaver returned he remarked to the said C. D. Smith, "here 
is Theodore Klutts7'--that Shaver also told him he could now 
go over what he wanted done-then Shaver went over in the 
presence of the said C. D. Smith and Klutts what the said C. 
I)-. Smith had before told as to the disposition he desired made 

41 



638 I N  THE SUPREME COURT. 

of his property-nothing more was said or done; they further 
find that when Theodore Klutts got into the room, Shaver 
told him, Klutts, in the presence and hearing of said C. D 
Smith, what disposition he wanted made of his property- 
that the next thing that occurred was, that Shaver stated that 
said C. D. Smith wanted tomb-stones put over his father, 
mother, wife and two children, and the balance of property to 
go  to his brother Robert-that said 0. D. Smith interrupted 
Shaver and said, "and over myself, also1'--that Shaver went 
back and repeated it all over to said C. D. Smith-that when 
he, Shaver, got through, he remarked, "is that right, or is that 
all 1" he, said C. D. Smith, nodded his head, or said, yes-that 
mid Klutts then went down stairs. The jury further find 
that all this occurred in the last sickness, at  his usual place of 
residence, and the said C. D. Smith was then of sound and 
disposing mind and memory-that the alleged testamentary 
words were reduced to writing before 8th October, 1867, as  
follows: 

STATE OF NORTH CAROLINA, 
ROWAN COUNTY. 

We, the undersigned, being called on tb witness what dis- 
position Charlea D. Smith wanted made of his property in case 
of his death: "First, he wanted tarnbstones put over his father, 
mother, wife and two children, and himself, and the balance 
of estate of every description to go to his brother, Robert H. 
Smith." August 6, 1867. 

JNO. J. SHAVER, 
THEO. KLUTTS. 

That during the time Shaver and Klutts were present 
together, thc said C. D. Smith said but one word or made but 
one gesture, except about reminding Shaver of putting tomb- 
stone over himself-that the said C. D. Smith had some time 
before spoken to one Caldwell an attorney, to draw a wilI 
making some disposition of his property, which was not done 
--tbat some days after the time that Shaver and Klutts were 
together as aforesaid, the said C. D. Smith stated to a Mrs 
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Utzeman that he had made his will, and willcd all of his 
property to his brother Robert. That said Smith had been 
residing a t  the place over ten days, and that the estate in contro- 
vcrsy is worth over two hundred dollars. But the jury hciug 
ignorant of the law, say that if the foregoing facts amount in 
law to a nuncupative will, they so find; and if not they so find." 

His Honor being of opinion that the foregoing facts did 
not constitute a nuncupative will, gave jndgnient for the 
caveators, and the propounder appealed. 

I k r r  Qmige, for the appellants. 

Boydcn tE Bailey, contra. 

DICK, J. The statutory provisions (Rev. Code, cli. 119, scc. 
11) in relation to nuncupatil-e wills, have existed in this State 
since 1784, and they are substantially thc same as those in  
the s tatutc  of frauds, 29 Car. 2, ch. 3, sec. 19, 20; and these 
provisions have always been strictly construed and cnforccd 
by the Cour te, both in this State and in England. 

Prcvious to the enactment of the Statute of frauds, nuncu- 
pative mills of personal estate were admitted to probate by 
the English Ec~lcsia~l ical  Courts, w x n  it %as s h o m ~  that the 
testakor a t  the time of nuncupation was& eXtremi~, and unable 
to have a written will prepdved, and the prwcnt strict for- 
malities were not required. The same liberality as to such 
wills may now be shown in this State, where the estate 
bequeathed does not exceed the sum of two hundred dollars 
in value. 

The provisions of the Statue of frauds in regard to nuncu- 
pative wills were enacted to prevent "fraudulent practices," 
&c., and since that time it has generally been held by the 
Court that all the requirements of the statute must be strictly 
complied with, before such wills can be admitted to probate. 
I n  the case before us the testamentary capacity, the cnimus 
testandi a t  the time of the alleged nuncupation, and all the 
other requisites of the statute, except the rogatio testium, are 
established by the special verdict. There is not the slightest, 
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STATE ex. 1.4. FAIRCLOTH 9. F m m  AND OTHERS. 
--a 

suspicion raised by the testimony, of any "fraudulent practice," 
a i ~ d  me think the facts found in the special verdict show a 
sufficicnt rogatio testium. The testator was conscious of his 
condition, and was very anxious to make a disposition of his 
PI-operty. Some time before his nuncupation, he had applied 
to a lawyer to prepare a written will, which had not been 
done, and he had frequently talked with witness Shaver on the 
subject. When he was almost in  eztremis, he sent for the 
mitness ~ h a r c r ,  and told him (Shaver) what disposition he 
wished to be made of his property, and assented to another 
witness being sent for. In our opinion this was a sufficient 
rogatio testium as to witness Shaver, and meets the require- 
ment of the statute in this res~ect,  Harden v. Bradshaw, 1 
Kin.  263. The testamentary words were afterwards 
repeated twice in the presence of two witnesses, and were 
fully understood and assentcd to by the tesiator. The facts in 
this case in relation to the rogatio testiurn are certainly as 
strong and conclusive as those in the case of Harden v. 
Bradshaw. 

The judgment in the Court below must be reversed, and 
judgment rendered in this Court upon the special verdict. 
This will be certified to the Court below, to &he end that a pro- 
ceclendo may issue to the Probate Judge, kc. 

PER CURIAM. Judgment reversed. 

TEE STATE ex. ?el. QZLIAM FAIRCLOTH a. R. K. FERRELL 

and others. 

It is not necessary that a writ of execution shall be made returnable 
to the nezi 2emn after that at which it was tested. 

( L e d b e  v. Arledge, 8 Jon. 475, cited and approved.) 

C'rvrr, ACTION, su bmitted upon a case agreed, to Watts, J., 
a t  WAKE, S pring Term 1869. 
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The case recited that a judgment in favor of the plaintiff, 
against one Cunningim, was obtained at Fall Term 1867, of 
the Superior Court for the County of Greene, which was held 
on the second Monday after the fourth Monday of September 
in that year; and that an execution was issued on said judg- 
ment, tested of said term and made returnable to the Pall Term 
of the said Court, in the year 1868. This execution reached the 
hands of the Sheriff of Wake on thc 30th of March 1868, and 
was levied upon a certain lot and houses thereon, in the City of 
Raleigh. Sevcral executions in behalf of other parties, came to 
the hands of the Sheriff, before the 30th of March 1868; but it 
wasadmitted, that the plaintiff's execution wa3 of prior teste to 
any other in the hands of the Sheriff on the 18th day of May 
1868, the time when the sale was made. 

The Sheriff however, applied the proceeds of sale to what 
he termed " oldcr judgments, haviny priority of this execa- 
tion." 

Upon this state of facts hi3 Honor gavc judgment for the 
dcfendants, and the plaintiff appealed. 

Battle 4 Sons, for the appellant. 

Bmgg, contra. 

SETTLE, J. (After stating the case as above.) Since 
the case of Creen v. Johnson, 2 Hawks, 309, there can 
be no question, that an execution bearing the first teste, 
will be satisfied before one of a younger teste first delivered 
and levied upon property, which is not sold, before that of the 
first teste comes to the Sheriff's hands. 

But the plaintiff's execution was doubtless considered void, 
because it bore teste of Fall Term 1867, and was made retur- 
nable to Pall Term 1868, taking no notice of Spring Term 
1868, which intervened. 

In mesne process, if a term be omitted, the writ is void in 
personal actions; but i t  is not so in jna l  process. 
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STATE ex.  el. FBCLOTH v. FERREU ABD OTHERR. 

I t  is not necessary, a t  common law, that a writ of execution 
should be made returnable to the next term after that in 
which i t  is tested; if a term intervene it is not material. W e  
are  not aware that the point has ever been presented before 
in this State, but we consider it determined, upon the author- 
ity of SJzirby Y. Wright, 2 Ld. Raym, 775; especially as this 
case is cited, with approbation, by so many text writers. 2 
Bacon's Abr, t i t  Execution, c 1; 1 Archbold's Pr. 26 
Sellon, 551; 2 Tidd, 1028. 

Our statute, Rev. Code, ch. 31, sec. 50, has no application 
to executions, (Ledbette~ r. ArZedge, 8 Jon. 475,) and, in cases 
where i t  does apply, is only in affirmance of the common law, 
for i t  directs that "al l  writs, kc., shall, unless otherwise 
directed, be returned the first day of the term, to which the 
same shall be returnable, &c." 

Sales made under junior executions, are supported in favor 
of innocent vendees, and creditors must look to the fund, o r  
to the Sheriff, in case there has been a misapplication of the  
fund. 

True, the lien of the first execution may be destroyed by 
laches or fraud, but i t  cannot be contended that such is the 
cake here, for doubtless the Clerk of the Superior Court of 
Green county issued the execution in question under what he 
supposed to be provisions of the so called Stay Law. 

W e  are of the opinion that the plaintiff is entitled to 
recover. 

Let i t  be certified that there i s  error, &c. 

There is error. 
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A. A. MITCHELL v. JAMES A. HENDERSON and another. 

I n  an action of assumpsit, the rule of damages in a suit upon a note 
for $107 payable "in gold, or its equivalent in the currency of the 
conntry," is-such amount in U. S. Treasury Notes, as, at the time 
the note became due, was worth $107 in gold. 

Judgments given now are solvable in Treasury Notes of the Uuited 
Strtes. 

(Gibsow a. &-oner, ante 10, cited and approved.) 

ASSUMPSIT, tried before Cilky, J, a t  CASJVELL, Spring 
Term 1868. 

The plaintiff declared upon a notc for $107, payable "in 
gold, or its equiralent in the currency of the country;" and 
requested the Judge to instiuct the jury that he was entitled 
to collect in dollars and cents as much as the sum called for 
i n  gold, was worth a t  the time the note became due, (January 
1st lcS67.) 

The Court declined so to do, and instructed the jury that 
the measure of damages was $107 with interest, &c., from 
January lst ,  1861). 

Verdict accordingly; Rule, &c,; Judgment, and Appeal. 

Bailey, for the appellant. 

No counsel contra. 

DICK, J. The principle involved in this case, was fully 
considered, and decided a t  the last term of this Court; Gib- 
son v. Groner, ante 10. 

As the distinctions between the common law forms of action 
ex contractu are now abolished, (Const. Art. IT, Sec. 1,) and 
the remedy for the enforcement of all kinds of contracts, is a 
" civil action," there ought to be an uniformity as to the cur- 
rency in which judgments are to be entered. 

Both in England and in this country the currency and the 
method of counting it, are established by law, and all legal 
proceedings are to be kept in conformity to such regulations. 
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I n  England judgments are entered in pounds, shillings and 
pence; and in this country, they must be entered in dollars 
and cents, Act of April 2nd, 1792. Sec. 20. 

In this country wc hare two kinds of currency differing in 
value, i. e., coin, and Treasury notes. 

W e  have been unable to find any authority to warrant a judg- 
ment in coin, in one action for a money demand, and in another 
action of the same kind a judgment for Treasury notes; or 
in the same action an alternative judgment for coin or Trea- 
sury notes. 

A t  common law in the action of debt in the detinet for goods, 
and in the action of detinue, a judgment may be rcndered in 
the alternative, " that  the plaintiff recovcr the goods, or the 
value thercof if he cannot hare the goods, &c," but we 
remember no other judgments of like character. We think 
that the law does not authorize two such forms of judgment 
ior money demands; and thcrcfore hold that the value of all 
contracts, whether simple contracts, or specialties, must in a 
civil action be estimated in United States Treasury Notes, 
and judgment be rendered for such amount, solvahle in cur- 
rency. 

Where tl~ere is an express contract for the payment of coin, 
tlie dcprcciation of Treasury notes must be ascertained and 
added to the nominal amount of coin agreed upon. 

We adopt t h i s  rule of law for uniformity and convenience, 
as coin is now practically an article of commerce, and is rarely 
uscd as currency, and as the Act of February 25th 1862 makes 
Treasury notes a legal tender in the payment of debts. The 
technical objections to this rule of law, arising from the nature 
and form of the common law actions, no longer exists, and 
the civil action substituted by the Code is sufficiently broad. 
I11 its operation to give adequate remedy for the enforcement 
of all contracts. 

The case before us, is an action of assumpsit, and even a t  
common law, there was no difficulty in the jury assessing 
damages in treasury notes for the non-performance of the coin 
contract. There was error in the ruling of his Honor in the 
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Court below, but as he acted in conformity with a Military 
order then in force, each party must pay his own costs in 
this Court. (C. C. P. Sec. 278). Venire de novo awarded. 

Let this be certified. 

THOMAS ROBINSON, Ex'r., kc. 0. HENRY McIVER and ~ t h e m  

1. Generd pecuniary legacies are not chargeable upon or to be pre- 
ferred to, specific devises of land, although the latter be found in 
a resirl~ucl-y cltruse which also includes personalty. 

2. A legacy in contemplation of emancipation and removal, to one 
~vlio was a slave when the will was written, is valid; and a bequest 
made in trust for the removal of such slave, with balance if any to 
him, is, under the results of the war, payable to him without abate- 
ment. 

3. An Executor not expressly charged with such, has no official duty 
in connection with bequests of annuities charged upon land. 

4. Upon the death (before the testator's) of a residuary legatee (a 
nephew and one of the heirs of tho testator,) the red  and personal 
estate given to him lapses for the benefit of the testator's licirs and 
next of kin. 

5. I n  case of such Lapse, an annuity charged upon the land in favor 
of one of thc heirs, will abatepro rdn. 

( Whedfiee v. Shunnonhouse, Phil, Eq., 283, IIayky v. Huyley, Ifi. 18O, 
cited and approved.) 

CIVIL-ACTION to obtain the construction of a wiII, tried by 
Buxton, J, a t  RICHMOND, Spring Term 1869. 

The testator, Henry W. Harrington, published his will in 
due form in December 1860, devising and bequeathing amongst 
numerous rclatives and friends a large ,estate in lands, slaves 
and other personal property. The will was elaborate, inclu- 
ding 28 sections, and som.: twenty or more copy sheets. The 
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testator died March 2d, 1868, and his will was duly proved 
before the Judge of Probate for Richmond county, Nov. 6th, 
1868. 

The results of the war, in emancipating the slaves and 
rendering insolvent many of the debtors of the testator, had 
raised the questions now brought before the Court, and they 
render i t  necessary to set out the following portions of the 
will, either in substance, or a t  length. 

By the first section the testator provided for the payment of 
his debts by crop and money on hand, so far as necessary. The 
following six sections disposed of certain books, &c., as me- 
mentoes. The next following sections, to 17 inclusive, gave 
considerable pecuniary legacies to various persons, without 
charging them on land, or any other fund. 

Section 18 gave to trustees, for Mrs. Cynthia Cole, the 
plantation and tract of land whereon he resided, also cer- 
tain slaves, and farming stock, &c., for her use, &c., during her 
life; and on her death to  go into the residue of the estate. 

Section 19 provided an annuity of $300 for Mrs. Cole. 
Section 20 gave to Stephen W. Covington a slave named 

Alexander Hambleton, his wife and family, in trust to be re- 
moved to Mexico where they might be free, but if on account 
of the disturbed condition of that  country, or for other reason 
that could not be done, then to Ohio; but if that should be 
impracticable, then to St. Domingo. And then, by section 21, 
$1,000 was given to said Alexander, upon his arrival and set- 
tlement in  either of those places; and $500 to Mr. Covington, 
in trust for payment of expenses attendant upon the removal, 
with balance after such payment to said Alexander, and $500 
to himself, for his trouble, &c. 

Section 22 provided that if the project in the two imme- 
diately preceding sections, should be impracticable, the slaves 
therein mentioned should fall into the residue, and the matter 
left to the consideration of the residuary legatee. 

By section 23, certain mementoes were given to his sister 
Harriet H. Strong. 

By section 24 an annuity of $1,000 was given to his sister 
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Harriet; and by section 24 this annuity and that to Mrs. CoIe 
were made " a charge upon, and to be paid out of, the residue 
s f  my estate hereafter to be disposed of.'' 

Section 26 directed an executor to sell certain lands in Sum- 
aer  county, Tennessee, and the testator's interest in certain 
tracts and parts of tracts in Richmond county, N. C., called 
* Speculation " or " Big Survey " lands, and that the proceeds 
should fall into the residue of his estate. 

Section 27, " I  give, devise and bequeath to my ncphew, 
JEenry W. Harrington, all tlie rest and residue of my estate, 
both personal and real, of erery description whatever, (not 
hereinbefore devised or bequeathed,) including the remainder 
in  all the prope~ty hereinbefore devised and bequeathed to 
my friend Cynthia Cole after the consummation of her life 
estate therein, and consisting principally of about sixteen or  
seventeen thousand acres of land, in d i ~ e r s  tracts and parts 
of tracts on Pedee river, Edward's creek, kc., &c., also the 
following negro slaves, to-wit :" &c., kc. 

Seetion 28 gave a legacy of $200 to one Mary Lucas. 
A paragraph followed in which certain persons, including 

the plaintiff, were appointed executors. 
After setting forth the will the complaint stated that a large 

inumber of the legatees, among others Mrs. Strong and the 
residuary legatee, were also heirs of the testator; and tbat a 
number of them, including such residuary legatee, died (the 
latter leaving children,) before he did. 

The questions asked of the Court, were: 
1. Whether the pecuniary legacies were to be charged on 

the land, in the absence of other property to pay them; and if 
so, whether any distinction as to order of application, were to 
be made between the proceeds of the land ordered to be sold, 
and the other land ? 

2. Whether the exec~ltor were chargeable with any duty in 
respect of the pecuniary legacies chargeable on the land ? 

3. Whether the land and personal estate devised to Henry 
W. Harrington, jr., lapsed, or derolred upon his children? 
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4. Whether if any land lapsed, the legacy to Mrs. Strong 
(an heir) would abate in part, or be paid in full. 

5. Whether the legacy of $1,000 to Hambleton, be valid ? 
6. Whether the two legacies of $500 to Covington be de- 

mandable nowland if so, to whom are they to be paid: Coving- 
ton or Hampton ? 

7. Ont of what fund are the debts to be paid? 
8. As the residuary legatee is dead, is i t  the executor's duty 

to make sale, as required in section 26 ? 
Proper parties having been made, &c., his Honor gave  a 

judgment, which it is not necessary to state, and from that 
decree, in order that the matter might be permanent1 y dis- 
posed of, all partics appealed to the Supreme Court. 

Ashe, for the plaintiff. 

Hinsdule, for some of the defendants. 

1. The provision for Harrington lapsed, and is void, and 
the land goes to the heirs; 3 Cruise 123, &c., 2 Ire. Eq. 330. 
H u m  v. Wood, 8 Pick. 478. Rev. Code, ch. 119, sec. 28, 
does not apply. 

2. The pecuniary legacies are not chargeable upon the land 
given in the residue, 2 Atlr. 626, 3 P. Wms. 323, Ambler 173, 
Lupton v. Lupto?~, 2 Ire. ch. 614, 1 Roper Leg. 671, That  
there is a mixed fund of realty and personalty is not enough, 
Nyssen v. Gretton, 2 Y. & C. Exc. 222, and Reynolh v. Rey- 
nolds, 16 3. Y. 257. 

Battle & Sons, for others. 

Where the land is not specially devised, but blended with 
personalty in a residuary clause, i t  is charged thereby with 
the legacies il/firel~ouse v. Scaife, 14 Eng. Ch. Rep. 696, 
Francis v. Clemozu, 23 Eng. I,. & E 125, Lewis v. Dayling, 
16 How. U. S. 1, Givens v. Givens, 1 Mur. 192. 

They also cited Gallager's Appeal, 48 Pa. 121, and Noore 
v. Beckzuith, 14 Ohio, 129. 
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PEARSON, C. J. 1. Are the pecuniary legacies a charge on 
the real estate embraced by the residuary clause? 

To decide this question it is necessary to determine what 
real estate is embraced by the residuary clause. 

The land devised to Mrs. Cole, to wit, the plantation on 
which the testator resided, is embraced, subject to her life 
estate; The sixteen or seventeen thousand acres in divers 
tracts on P e  Dee River, &c., areembraced: Id certum est 
qzcod certum reddi potest, by reference to the title deeds: And 
the proceeds of the sale of the tract of land in Sumner County 
Tennessee, and of "the Speculation" or "Big Survey" land in 
Richmond County, are embraced. 

But these are spec@ devises, although set out in the resid- 
uary clause, and are/expressly charged with the annuities of $300 
to Mrs. Cole. and $1000 to Mrs. Harriet H. Strong. This, of 
itself, is enough to show that the general pecuinary legacies 
cannot be a charge by implication, on the land or the pro- 
ceeds of that directed to be sold. The expression of one es- 
dudes the other: i t  might be that if the land was subjected to 
the pecuniary legacies, there would not remain a sufficiency to 
.secure the annuities. 

We concur in the position taken by the learned counsel, for 
which he cited many authorities, that when, in a residuary 
clause, land and personality are niade a mixed fund, the land 
a3 well as the personalty is made subject to the payment of 
pecuniary Iegacies. This, however, is not on the footing of a 
charge on l a d ,  like the annuities in this case, but on the ground 
tha t  in ordcr to ascertain what is embraced in the residuary 
fund, i t  is necessary to take out the specific legacies, and then 
to deduct the pecuniary legacies, and only what remains is 
"the rest or residue of the estate." The residuary legatee 
takes only what is left. 

Sometimes the residuary fund is treated as a matter of not 
much importance, as where a testator, after disposing of the 
bulk of his estate, adds, "the rest of my estate not herein before 
disposed of" &c., like the words "and other articles too tedious 
t o  mention" in a constable's advertisement of sale. 
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Sometimas the residuary clause is the snl~stance of the will; 
as  when a testator, after giving a few specific and pecuniary 
legacies, gives the bulk of his estate as the residue. In  both 
of these cases the residue is ascertained by first taking out the 
specific and pecuniary Icgacies; and the residuary legatee is 
entitled only to what may be over and abore, whetber i t  be 
land or personalty. In  this sense all of the cases are to be 
understood: not as allowing tlle property to go to the resid- 
uary legatee, suQject to n chcrrge, but as  taking the amount of 
the pecuniary legacies out of the fund, as something which he 
is not entitled to, becaue i t  does not come under the dis- 
cription. 

Our case does not fall under either of these two classes, in  
respect to the land or the proceeds of the sale of the other 
land, but only in respect to such property or funds as do not 
pass by i t  specifically, arid fall uuder the description of "what 
is left," after taking out the specific, and the payment of the 
pecuniary legacies. 

This is an exceptional case, for in the residuary clause 
the testator makes specific de~~ises and specific bequests. These 
are fixed with sufficient legal certaiuty, and are not included 
or left to dcpend upon the general words "cvhat may be left," 
o r  "thiligs too tedious to mention," or L L s ~ c l ~  as may have 
been overlooked." 

This same residuary clause sets out a specific legacy of many 
slaves, with particular instructions in regard to them. No 
one who reads i t  can for a moment quppose i t  was the inten- 
tion of the testator, that these slaves should in any event be 
sold in order to paythe pecuniary legacies. 

2. The pecuniary legacy to Alexander of $1000, and of  
$500 to pay expenses of removal are now absolute; the condi- 
tion and purposes being met by emancipation; so this legacy 
takes grade with the other pecuniary legacies. Whedbee u, 
Shanwnizouse, Phil. Eq. 283; Hayley v. Hayley ib  180. 

3. The executor has no concern withtheannuities: he will 
sell the Tennessee land, and the "Speculation land" (unless the 
heirs-at-law elect to take the land), and the proceeds of sale 
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together with the other land, descend to the heirs cum onel-e, 
and i t  is his duty to see that all otller propcrty not spccifi- 
cally bcqneathed, is applied to the satisfactioll of the pecn- 
niary legacies, pro rata. 

I n  the cvcnt of a lapse by the death of a legatce or de~-isee~ 
the lcgal effect is the samc as if the name had bcen left blank; 
and the party becoming entitled takes the property in the 
same manner, plight and condition, that the legatee or devises 
would have taken. In  our case, for instance, the heirs-at-law 
and nest-of-kin take the real and personal estate, cl~arged 
with the annuities; and what constitutes the fund will be as- 
certained in the same way as i t  would ham been in respcct to 
the residuary legatee had he bcen living.. Mrs. Strong being 
one of the heirs, tlle annuity given to her will be suhjcct t a  
abatement pro rata. 

We have disposed of all of the practical questions that now 
arise under the will. The loss of the slaves and the destruc- 
tion of other personal property during the war, as appears 
from the pleadings, render the decison of the other points intw 
which his Honor has entered with great minuteness, un- 
necessary. 

The decree will be reversed in so far as i t  does not conforin 
to this opinion, and a dccree in these respccts will be drawn 
in conformity thercto. The other parts of the decree below 
need not be referred to. The costs will be paid out of the 
fund. 

PER CURIAM. Decree accordingly. 
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JOSEPH CROCKER and others, erc pn~te. 

A testator desired his property, real and personal, after the death of 
hk widow, to be divided among his heirs; except that A should have 
$50 and B, C, D, and E $10 each, above their distributive shares; 
Ihld, that these sums were to be made good out of the real estate, 
i f  the personalty proved insuEeient. 

PETITION to sell land for a division between the petitioners, 
tiled in Wake Court of Equity, 1866, and brought to this 
Court by an appeal from a decree at  WAKE, Spring Term 1869. 

The petitioners were tenants in common under the will of 
one John Crocker, who died in said county in 1853, devising 
as follows: 

"I give and bequeath unto my beloved-wife, Penny Crocker, 
all of my property, both rcal and personal, &c., arid after her 
death to be equally dividcd among all of my heirs, except five, 
namely, onc of them, Martha Ann Crocker, I givc and bequeath 
to her $50, ovcr and above her distributive share; also I give 
and bequeath to my four little sons, namely, William, Matthew, 
Sidney and Elsnry C. Crocker, $10 each, over and above the 
distributive sharcs above named." 

The question was as to the distribueion of the proceeds of 
the sale, i. e., whether the gifts of money mentioned above 
failed with a failure of the personal assets of the deceased, or 
were charged upon the realty devised, and its proceeds. 

The matter having been referred to the Clerk and Master, 
he reported that those gifts had failed, and there was a decree 
below in accordance therewith; from which thc parties inter- 
ested took an appeal. 

Battle R Sons, for the appellants. 
Bayzuoal, contrc-c. 

DICK, J. The exception to the report of the Clerk and 
Master is sustained. The intention of the testator is manifest, 
although not expressed in his will with technical accuracy. 
The general rule of law, that where technical words are used 
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HARRIS d. at. v. RICKS, HILL & GO., et. d. 

they are to be construed in a technical sense, is controlled by 
the manifest intention of a testator. I n  this case there can 
be no doubt as to the wishes and purposes of the testator in 
the disposition of his estate. The whole estate is given to the 
widow for life, and at  her death i t  is to be divided among the 
children of the testator. In  the division, five of the children, 
viz: Nartha, William, Matthew, Sidney and Henry, are to 
have the legacies mentioned in the will, and then all the 
children are to have equal shares of the residue. These 
pecuniary legacies are a charge upon the whole estate, and 
their payment does not dcpend upon the sufficiency of the 
pcrsonal estate. 

There must be a decree for the payment of said legacies 
out of the proceeds of the land, to the said legatees or their 
representatives; and for a division of the residue among all the 
children of the testator or their representatives, according to 
their legal rights. The costs must be paid out of the common 
fund. 

PER CURIAM. Decree accordingly. 

THOS. K. HAERIS and others v. RICKS, HILL & Co., and others. 

The provision of the Code C. P. giving plaintiffs having judgment, 
three yews in which to issue execution, applies to judgments pen- 
ding at its adoption: the-&re, a plaintiff in such a judgment which 
at the time of application was more than a yeas old, had a right to 
have it docketed. 

Quare whether a creditor by prior docketed judgment, who places 
execution in the Sheriff's hands after a sale, can intercept its pro- 
ceeds, to the prejudice of creditors by subsequent docketed judg- 
ments, whose executions were in the Sheritrs han& at the sale? 

RETURN by Sheriff, asking advice as to the application of 
the proceeds of sales under execution, to the process in his 
hand, made to Watts, J, a t  HALIFAX, Spring Term 1869. 

42 



654 IN  THE SUPREME W U R T .  

HBRRLS el. al. TI. RICKS, HILL & CO., et. al. 

The principal points of difference between the parties mere: 
1. Whether a crcditor by judgment, which was pending 

when the C. C. P. was adoptcd, and, a t  the time of applying 
to have i t  docketed, was more than a ycar old (and so, by the 
previous laws, would have been dormant), could have i t  
docketed, so as to be prcferred to other judgments taken under 
the code, and docketed subsequently; 

2. Whethcr creditors (Pullen, Pierce & Co.,) whose judg- 
ment was docketed before the sale, could intercept the pro- 
ceeds of such sale by placing an execution in the Sheriff's 
hands after i t  had occurrcd, to the prejudice of creditors by 
judgment, docketed after his, executions under which were in 
the Sheriffs, hands a t  the sale. 

The amount in the hands of the Sheriff rendcrea the former 
question the only one of practical importance. 

His Honor decided it in favor of tho creditor with oldest 
docketed judgment, and other creditors appcalcd. 

Rogers d? Batchelor, and Coniyland, for the appellants. 
Barnes and Wdter Clurk, contra. 

READE, J. Under the Cod,e, (8 255,) execution may issue 
as of course, at  any time within threc years from &he rendition 
of the judgment; and this applics to judgments existing at  the 
time of the adoption of the Code. 

When the execution comes to the hjmds .of ;the Sheriff, he is 
required "to satisfy the judgment out of the personal property 
of the debtor; and if sufficient personal property cannot be 
found, out of the real property belonging to him on the day 
tohen the judgment was docketed in the county, or at  any time 
thereafter. C. C. P. 5 361. 

The judgment is a lien upon land at, and from the time of 
its being docketed. C. C. P. 5 254. 

The funds in the SherilTs haads must be applied to the 
satisfaction of the executions, according to the priority of the 
docketing of the judgments. There are six of the judgments 
which were docketed prior to the 4th day of January 1869, 
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which was the day on which the judgment in favor of Pullen 
& Pierce was docketed, and therefore those six are to be satis- 
fied before that of Pullen & Pierce. This would be so, even 
if Pullcn & Pierce's execution had been in the Sheriff's hands 
a t  thc time of the sale, which was not the fact; i t  came to his 
hands after the sale. 

A question is presented whether the execution of Pullen & 
Pierce, whosejudgment was docketed 4th January 1869 but did 
not reach the Sheriff's hands until after the sale, has priority 
over several other executionswhich did reach the Sherips bands 
before the sale, but were issucd upon judgments docketed 
after January 4th 1869. I t  would seem that a judgment 
creditor prior in the order of docketing his judgment, who 
negligently fails to sue out execution, ought to be postponed 
to a judgment creditor subsequent in the order of docketing, 
but who sues out execution and sells. Especially would this 
seem to be so, if the prior judgment creditor had notice of 
thc subsequent judgment creditor's levy and purpose to sell. 
But we suppose from what was said at  the Bar, that the funds 
in the Sheriff's hands will not be sufficient to satisfy the first 
six executions; so that the question is of no practical impor- 
tance in thi.s case, and therefore. we. do not decide it. If i t  
should turn Out to be necessary, the pnint can be @-e,wntcd 
hereafter. There will however be General Rules adopted a t  
this Bern1 and publised with the Reports, which will cover the 
caw. The case of Allen v. Plurnmer, at  the last term, was 
before the Code. 

There is no error in his Honor's ruling. The costs will be 
paid by the appellants. 

PER CURIAM. Judgment affirmcd. 
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JESSE W. PEEBLES v. JOSEPH A. PEEBLES and CHARLES 

H. HORTON. 

Courts of Equity in this State will not grant new trials of issues, sent 
by them to be tried at la- merely because the verdict was against 
the weight of evidence. 

Where the issue sent for trial was, whether a certain conveyance from 
A to B wizs in fraud of C, a creditor of A, and with the direction 
that C should be plaintin' in the issue, and A and B co-defendants; 
and upon the trial declarations made by A previous to the convey- 
ance and whilst he was in possession of the land in regard to 
the state of the accounts between himself and B, were allowed to 
be given in evidence; Held that such declarations were not com- 
petent as against B; also, that to prevent complications on a new 
trial,. A's name should be struck out of the issue. 

ISSUE, sent from the Supreme Court sitting in Equity a t  
January Term last, to  be tried at  WAKE, tried by Watts, J., 
a t  Spring Term 1869. 

The plaintie, as creditor of Joseph Peebles, had filed a bill 
against the defendants, charging fraud in a certain conveyance 
of lands from such debtor to Horton, in February 1865. The 
defence was that Joseph Peebles owed Horton also, and had 
conveyed the land bona fide to pay the debt. Upon the case 
being opened in the Supreme Court a t  last term, an issue was 
ordered to be tried at  law between JessePeebles as plaintiff, and 
Joseph A. Peebles and Charles H. Horton as defendants, in- 
volving the question of fraud. 

Upon the trial the plaintiff was allowed to prove what 
Joseph had said several years before, whilst in possession of 
the land in controversy, as to the state of accounts betwixt 
himself and Horton, for the purpose of showing that the alle- 
gations as to the extent of indebtedness between them in 1865 
was not true. The defendant excepted. 

Verdict for the plaintiff. 
In this Court the defendant moved for a new trial: 
1. Because the verdict was against the weight of evidence. 
2. Because of the admission of the declarations of Joseph 

Peebles. 
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Huywood, aud Rqe r s  & BMudor, for the motion. 

Phillips and Battle, contra. 

1. The practice in regard to new trials of "issues" in North 
Carolina differs from that in England, 2 Hawks, 432, 1 Jon. 
Eq. 143, and ante 261. Here, however, even the English 
practice has not been pursued on the other side, 6 Madd. 58, 
3 Russ. 318. There is no such rule in England in "issues" 
involving the title to land, as that a second trial is given, as 
of course. Thatruleis confincd to issues involving the title to 
an inheritance upon the issue dev. vel non, for the reason that 
such issue cannot be tried in equity, and thcrefore when sent to 
law, the former Court feels bound by the analogy in eject- 
ment. Here the issue is one to the trial of which is equity is 
competent; and as i t  was a matter of discretion to order even 
one trial at law, much more so a second. See Van Alst 
v. Bunter, 5 J. Ch. 1 52, which collects all the authorities 
Adarns' [249], Smith's Ch. Pr. 2, 74 et seg. 

2. Peebles' testimony was competent, for he is a party to 
the record; and were he not, i t  was SO by analogy to, 
Satterwhite v. Hicks, BUS. 105, Margh v. ITccmptwn, 5 Jon. 
382, Askew v. Reynolds, I D. and B. 367. See also Ward v. 
Sandem, 6 Ire. 382, Willie v. Farley, 14 Eng. C. L. 307, 
Phil. Ev. (Hill and Comen's notes,) Pt .  1, 271, and cases cited. 

PEARSON, C. J. There has been no instance since the insti- 
tution of the Supreme Court of the State of North Carolina, 
in  which the Court has ordered a new trial in a case a t  law, 
or a second trial of an issue directed by the Court acting in 
equity, upon thc ground that the first verdict was against the 
weight of the evidence. 

In  a case a t  law, the Judge of the Superior Court who pre- 
sides a t  the trial, and can see and know everything connected 
with it, and all of the surroundings, has a discretion to order a 
new trial, if, in his opinion, the verdict be the result of pre- 
judice, or of surprise, or of inadvertence. In an issue directed 
by the Court sitting in equity, the very reason for referring 
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the matter to a jury is, that, because of the imperfect manner 
of taking depositions, and the impossibility of the Court's 
deciding on the weight of evidence, whcn the statement of one 
witness looks as good on paper a-: tllst of another, the Court 
feels its incompetency to decide between conflicting testimony, 
and chooses rather to rely on the common sense of a jury, who 
have the witnesses before them and are supposed to be capable, 
by observing their looks, demeanor and the effect of cross- 
examination which can in that mode only be made to haveits 
full force, to arrive a t  the truth. 

SO i t  would be labor lost and a confounding of confusion, 
should this Court take upon itself the task of going over all 
of the depositions, and of the statement of the Judge in the 
'Court below (supposing him to be able from his notes to pre- 
sent a full expose of the entire evidence, and of the incidents 
of the trial) in order to decide tlie question whether the ver- 
dict be against the weight of the evidence. 

The fact that this never has been attempted by the Court 
under its organization as a Supreme Court, and that all of 
the cases brought before i t  for review of the " trial of issues," 
have turned on the admissibility of evidence, or the instrw- 
tions of the Judge to the jury, (Jones v. Zollico$er, 2 Hawks, 
492, Reid v. Burnhurdt, 1 Jon. Eq., 142,) settles our practice, 
and we are not disposed to depart from it, as by the Consti- 
tution and the Code of Civil Procedure provision is made to 
prevent the question from being again prcsented. In  regard 
to the practice in England, and how far this Court has felt 
itself bound by the analogies furnished by the decisions in 
that country, we refer to the brief of plaintiff's counsel and 
to the authority and reasoning there cited and relied on, with 
the remark that the most fruithful source "of issues sent out of 
chancery," to-wit: cases of devises where the inheritance is 
in question, has from an early day in this State been regula- 
ted by Statute. 

The declarations of Joseph Peebles were competeilt evidence 
against him. But we can find no authority or principle on 
which to hold these declarations competent against his co-de- 
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fendant Horton. In  fact Joseph Peebles has no substantial 
interest in the result of this suit. So the question is, ought his 
declarations, in his own favor a t  the time when made, to have 
been allowed to go to the jury to the prejudice of Horton; 
who, although he claims under him, by a deed subsequently 
made, has no joint interest with him in the land, and is di- 
rectly concerned to prove that the declarations were untrue. 
The cases cited by the plaintiff's course1 do not sustain the 
competency of this evidence, and it is clearly against principle 
to allow i t  to affect Horton. 

For error in allowing i t  to affect the issue as against Hor- 
ton, there will be a new trial; and to avoid a like complica- 
tion of evidence, competent as to one and not competent as to 
the other defendant, the issues will be made as between the 
plaintiff and Horton, omitting Joseph Peebles. 

PER CURIAM. New trial. 

MARY NELSON and others v. ALEXANDER BLUE, Ex., &c. 

The expression "lawful heirs," in a will, applied to describe those 
who are to take a bequest of personalty, means such as take that 
sort of property in cases of intestacy. 

Personalty given by a testator who died in 1854, "to be equally 
divided among all my lawful heirs," in a case where there were no 
lineal descendants, and the next of kin are nephews and neices, 
together with the children of a deceased nephew; is to be confined 
to t,he nephews and neices. 

 NOTE.--Since then a2i2er, by Act of 1 8 6 2 3  ch. 49; and Act of April 6 
1869, "Estates of deceased persons."] 

(Johnson v. Chesson, 6 Jon. Eq. 146, and Skinner v. Wynne, 2 Jon. 
Eq. 41.) 

(Final decree of distribution postponed, owing to the state of the 
record, and the lapse of time since the bill was filed.) 
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BILL, filed in 1857 and transmitted to this Court a t  Fall 
Term 1867 of the Court of Equity for ROBESON. 

The suit was for an account and settlement of the estate of 
Barbara Cade, who died in 1854, leaving a will. 

No statement of facts here, is necessary. 

McKay and Fowle tC Badger, for the plaintiffs. 

No caunsel contra. 

RODMAN, J. By the will of B ~ r b a r a  Cade, proved in 1854, 
she gives to Mary, Evelina and Nancy Wilkerson, six hundred 
dollars, to be equally divided between the three About this 
legacy there does not appear to be any controversy. She then 
gives "the balance of my estate to be divided among all my 
lawful heirs." The estate consisted altogether of personalty. 
In  a will of personalty, "my lawful heirs 7' means those who 
a t  the death of the testatrix are entitled to distribution under 
the Statute. Who are these, in the present case ? The testa- 
trix left no lineal kin and no brother or sister; she left 
numerous children of brothers and sisters, who are the plain- 
tiffs; and some children of the children of a brother who 
died, as did his children, before the testatrix. The main ques- 
tion made by the pleadings, is whether these last, that is the 
grand neices and nephews, taking anything under the legacy. 
We are of the opinion that they do not; the Statute, Rev. 
Code ch. 64, sec. 1, sub-division 5, says, " If there be neither 
widow nor children nor any legal representative of children, 
the estate shall be distributed equally to any of the next of 
kin of the intestate who are in equal degree, and to those who 
legally represent them," and sec. 2, says: " Provided further, 
that in the distribution of the estate, there shall be admitted 
among collateral kindred, no representative after brother's 
and sister's children. Johnson v. Chesson, 6 Jon. Eq. 146. 

I t  follows also that as the persons who take are all in equal 
degree, there is no occasion for the application of the doctrine 
of representation, and they all take equally per capita. Skin- 
ner v. Wynne, 2 Jon. Eq. 41. 
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This Court however cannot make any decree in this case 
for several reasons: 

1. The answer alleges that Peggy, daughter of Neil Little 
and wife of SauIs, survived the testatrix, in which case she 
would be entitled to a share; her representative is no party 
to the suit; replication was taken to the answer, but there is 
no testimony on this point. 

2. In 1862 the death of the original defendant Jacob Alford 
was suggested, and a sci. fa. was executed on his executor 
Alexander Blue: an account was taken and confirmed of ihe 
assets of the testatrix in the hands of Alford, but none has 
been taken of those in the hands of Blue. 

3. The t h e e  Wilkerson girls, to whom the first legacy was 
given, are not parties. 

4. In proceeding to a final decree in a cause which has  
beeb pending so long, we might do injustice. 

There will be a decree declaring the rights of the parties, 
and the case is remanded to the Superior Court of Robeson 
county, to proceed therein according to law. 

Neither party will recover costs in this Court. 

PER CURIAM. Remanded. 

THE STATE v. HENRY BURTVELL and others. 

Where alandlord, whilst engaged in collecting his advancements; out of 
a cropin a field, that, by agreement with the cropper, WIN to remain 
his "till he was reimbursed," on being assaulted by the latter with 
a deadly weapon, knocked him down with a stick, Held, that he wae 
not thereby guilty of an assault and battery. 

An agreement by him who cultivates land that the owner who advan- 
ces "guano, seed-wheat," kc., shall out of the crop be repaid in 
wheat for such adl-ancements, constitntes the former a crcpper, and 
not a tenant. 

(Denton v. Slric'cland 3 Jon. 71 and Lezois v. Wilkins Phil. Eq. 303, 
cited and approved.) 
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STATE a. BURWELL AND O T H ~ S .  

ASSAULT AND BATTERY, tried before Watts, J, a t  GRANVILI~E, 
Spring Term 1869. 

On the part of the State, one Boyd, the prosecutor, testified 
that in 1867 he rented a piece of land from the defendant 
Burwell for the purpose of raising a crop of wheat; that the 
"bargain" was that Burwell was to furnish a certain quantity, 
of guano, and seed wheat, and the land; that he (Boyd) was 
to sow, reap and gather the wheat, and that out of the crop 
Burwell was first to have the value in wheat, of the guanoand 
seed furnished by him, and the remainder was to be divided 
between them in the proportions respectively of and $. He 
further stated that Burwell came on a certain Friday to his 
house making enquiries as to the wheat then being threshed; 
that Burwell came again on the following Saturday, when he 
(Boyd) declined threshing any more wheat 'till Monday-that 
thereupon Burwell proposed to thresh tile balance himself 
which Boyd dcclined-that Burwell then attempted to carry 
his wagon into the field, in which attempt Burwell committed 
on him Boyd the assault &c., complained of. That subse- 
quently Burwell went into the the field, threshed the remain- 
ing wheat and carried off his share. 

Upon his cross examination Boyd stated that Burwell was 
first to take out of the crop raised on thc field the value of 
his advancements in guano and wheat, "if it took all the crop." 
On the part of the defendant, Thos. Parham testified that he a-ent 

with Burwell to Boyd's on the Friday and Saturday spoken of 
by the latter; that Boyd was threshing the wheat; that there 
was some difficulty between Boyd and Burwell as to the divi- 
sion of the wheat, when the latter offered the former $95 to 
settk the matter, which Boyd declined; that Burwell thenstart- 
ed his wagon into the field, when Boyd threatened to kill or 
cut the horses and wagon, and injure them driving, that he 
[Boyd] cut at  Burwell several times with an axe, that the latter 
finally struck Boyd with astick, from the effect of which blow 
Iioyd fell; that Boyd's sons participated in the fight, and by 
one of them Burwell was severely stricken with a hoe. 

Defendant also introduced one Short, who testified that 
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Burwell the defendant stated to him that the bargain as  
between himself and Boyd was that he Burwell was to furnish 
a quantity of guano and seed wheat and the land, and that the 
crop made on the land was to be his [Burwell's] till he was 
reimbursed for his advancements &c. The Court intimated 
that the defelrdant was guilty on his own showing, and ther& 
upon the defendant submitted to a verdict of guilty. 

Rule &c., Rule discharged, Judgment and Appeal. 

Young, for the appellant. 
Attorney General, contra. 

SETTLE, J. The defendant furnished the land, the wheat and 
the guano, and the prosecutor, Boyd, testified upon the trial 
that the defendant "was to first take out of the crop raised in 
the field, the value of his advancements in guano and wheat, 
i f  i t  took all the crop." What remained after paying for these 
advancements, was to be divided in a certaiu proportion 
between the defendant and the prosecutor. 

There is a marked distinction between a lessee and a cropper. 
Denton v. Strickland, 3 Jon. 61, Lewis v. Wilkins, Phil. Eq. 
303. This contract clearly makes the prosecutor a mere c rop  
per, and the defendant had a right to enter the field, for the 
purpose of getting his share of the crop. This is the view of 
the case as presented by the prosccution, but we need not con- 
sider it, as i t  was withdrawn from the jury, and another view 
taken by his Honor, which, we think, placed i t  in even a 
stronger light for the defendant. The defendant introduced 
a witness who testified, that when he, Burwell, started his 
wagon into the field, the prosecutor, Boyd, "cut at  the defend- 
ant several times with an axe, that the latter finally struck 
Boyd with a stick, from the effects of which blow Boyd fell, 
that Boyd's sons partidpaied in the fight, and that by one of 
them Burwell was severely stricken with a hoe." 

Another witness on behalf of the defendant, testified that 
the defendant stated to him, that the bargain was that, "he, 
Burwell, was to furnish a quantity of guano and seed wheat 
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and the land, and that the crop made on the land was to be 
his (Burwell's) till be was reimbursed for his advancements, 
&c." Here "the Court intimated that the defendant was 
guilty upon his own showing," and a verdict was entered 
accordingly. 

As the case was disposed of in submission to thisjntimation 
from his Honor, we can only consider i t  as presented by the 
evidence on behalf of the defendant. We cannot concur in  
the view taken by his Honor; on the contrary, i t  appears from 
this evidence that the prosecutor assaulted the defendant with 
a deadly weapon while he was engaged in collecting his 
advancements, out of a crop which was "to remain his till he 
was reimbursed &c." 

I t  was insisted upon the argument here, that the defendant 
was guilty because he had not complied with the requirements 
of the act of 1866-7 ch, 67, entitled "An Act to protect land- 
lords against insolvent debtors." This act does not take 
away any rights that the landlord had before, but i t  gives 
others; and i t  would be strange if we were to construe a 
remedial "act to protect landlords," so as to diminish their 
remedies, and leave them in a worse condition than they were 
before its passage. 

There is no error. Let this be certified, &c. 

PER CURIAM. Veni7.e de nova. 
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RULES OF PRACTICE 

ADOPTED AT JUIUE TERM, 1869. 

I. Appeals will be docketed for their proper districts in the 
order in which the papers are filed with the Clerk. 

11. The Clerk will docket no appeal in a civil action, unless 
it appears that the appellant has filed in the Court below an 
undertaking payable to the appellee, with sufficient surety, 
and in a sufficient sum, for the payment of all costs which 
may be adjudged against him in the Court; or has made a. 
deposit in lieu of such undertaking; or unless, by leave of this 
Court, he shall file sukhm undertaking, or make such deposit 
with the Clerk here. This rule shall apply, notwit&tandingr 
an appeal bond shall be waived by the appellee. 

111. The preceding rule shall not apply: lst ,  If the Judge 
below shall have allowed the appellant to appcal as a pauper, 
or: 2nd, where the State is the appellant in its own interest, 
or: 3rd, where an officer of the State is the appellant, in his 
capacity as such. and the interest of the State alone is corz- 
cerned. 

IT. Appeals from a county in which a Court shall be held 
during a term of this Court, if filed before the expiration of 
the time assigned to the District, will be called during that 
week, if not filed by that time, they will be called a t  the end 
of the docket. 
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V. The Judicial Districts shall be arranged and assigned 
in the following order: 

1st week, First and Second Districts. 
2d week, Fourth and Fifth Districts. 
3d week, Third and Seventh Districts. 
4th week, Eighth and Ninth Districts.. 
5th week, Tenth and Eleventh Districts. 
6th week. Twelfth and Sixth Districts. 

TI. The cases from each District will be called in their 
proper order; if either party is not ready, the case may be put 
to the end of the District, by consent or for cause shown, and 
be called in that place; otherwise the first call is peremptory. 
Pu like manner, by consent or for cause, a case may be put to 
the end of the docket, or  continued. If no counsel appear 
for either party a t  the first call, the case will be put to the 
end of the District, and if none appear at  the second call, i t  
will be continued. 

VII. Cases not prosecuted for two terms, will be dismissed 
a t  the cost of the appellant, unless continued for cause; with 
liberty however to either party to move at  the next term to 
re-instate it; or afterwards, upon sufficient cause. 

VIII. The appellant is entitled to open and conclude the 
argument. 

IX. When an appeal shall be taken after the commence- 
ment of a term of this Court, the judgment and teste of the 
execution shall hare effect from the time of the filing of the 
appeal. 

NOTE.--The only d.ii%cdty in the adoption of thk rule was the oase 
of Farley v. Lea. 4 Dev. & Bat., 169; for, the idea of allowing a judg- 
nent in a oase which in fact was not tried below until after the com- 
mencement of a term of this Court, to relate back and take effect 
from the first day of the term, was out of the question. We are 
relieved from the ditliculty by Whitaker v. Wesley, 774 E. C. L. R. 48, 
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decided in 1852, in which all the cases on the subject were fully re- 
viewed, and the conclusion is, "that a mere form or fiction of law 
introduced for the sake of justice, shall not work a wrong oontrary to 
the real truth and substance of the thing." We consider Farley v. 
Lea, (decided in 1838) overruled by the authority and reasoning of 
this cam. The judgments of this Court (aa between themselves and 
without reference to the judgments of other Courts) relate to and 
take effect from the first b y  of the term, except in the oase above 
referred to, in such oases the judgments take effect from the Gling of 
the record of appeal. 

X. The Clerk of this Court will keep a judgment docket, 
with an alphabetical index of the names of the defendants. 
On this docket he will enter a brief memorandum of every 
final judgment of this Court affecting the right to real prop- 
erty, and of every judgment requiring, in whole or in part, 
the payment of money; stating the names of the parties, the 
term of the judgment, its number on the docket of the term, 
and if for the payment of money, the amount of the judgment; 
and when i t  shall appear from the return on an execution or  
from an order for an entry of satisfaction by this Court, that 
the judgment has been satisfied in whole or in part, the Clerk, 
a t  the request of any person interested in such entry, and on 
payment of the lawful fee, shall make a memorandum of the 
time of such satisfaction, whether in whole or in part, and 
refer briefly to the evidence of it. 

XI. Executions from this Court may be directed to the 
proper officers of any county in the State: the xxanner of their 
teste is prescribed in Rule I X  preceding: at  the request of the 
party in whose favor execution is, it may be returnable on 
any specified day after the commencement of the term of this 
Court next ensuing its teste. In the absence of such request 
executions shall be made returnable on the first day of the 
term next ensuing their teste; and on motion, for special 
cause, execution may be taken out during the term. 

XII. The Court will not regard any agreement alleged 
43 
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Rums OF PRAOTICE. 

between Attorneys or Counsel, unless i t  be admitted, or shall 
be in writing and filed in this Court. 

XIII. Memoranda of pleadings will not be received in this 
Court as pleadings, even by consent of parties, but will be 
disregarded as frivolous or impertinent. 

XIV. On motion of either party, or, in a gross case, of its 
own motion, the Court will refer it to the Clerk, or to some 
member of the Bar, to report whether pleadings in a cause, 
are scandalous and impertinent, and if they be found so, the 
Court will order the scandal or impertinence to be stricken 
out a t  the cost of the party. 

XV. A motion to dismiss an appeal for want of notice of 
the appeal, can only be made a t  or before the calling of the 
cause. On the hearing of such motion, the notice must be 
shown, or be shown to have been waived. Notice will not be 
presumed merely because the appeal appears to have been 
taking during a term of the Court. 

XVI. Any party, within two terms after a judgment of this 
Court, may file a petition to have the cause reheard upon any 
matter of law. To such petition shall be attached a certifi- 
cate, signed by two Counsellors of this Court who did not 
appear in the cause at  its first hearing, stating their opinion 
that the judgment, was erroneous. It must also appear that 
the judgment has been performed, or  that its performance has 
been properly secured; or some sufficient cause must be shown 
for dispensing with these conditions. Such petition must also 
assign the errors complained of. 

XVII. Appeals from judgments rendered one or more 
days before the commencement of a term of this Court, must 
be filed within the first eight days of the term, or before the 
calling of the district to which the case belongs, otherwise 
they will be continued until the next term. 
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XVIII. All judgments recovered during any term of a 
Superior Court, which shall be docketed during the term, shall 
be held and deemed to be docketed on the first day of the term. 

XIX. If any plaintiff shall have docketed a judgment 
and faiIed to sue out execution against the lands of the defend- 
ant, any other plaintiff who has docketed a judgment, and shall 
take out execution: may give notice of his execution to cred- 
itors having prior docketed judgments, which shall be served 
at  least twenty days before the day of sale, and any creditor 
so notified, who shall fail to sue out execution and put i t  in 
thc hands of the sheriff before the day of sale, shall lose his 
lien on the lands sold, provided that this rule shall not apply 
to any creditor who cannot take out execution. 

XX. In all cases where the land is sold under execution, in 
due course of law, the purchaser shall be deemed to have 
acquired, by power of the sheriff's deed, all of the estate of thc 
defendant in the execution, and all of the rights in respect to. 
the land conveyed, of the several creditors by docketed judg 
ments, who either have issued executions, or who, having been 
notified, shall have failed to issue executions. 

XXI. Writs of execution issued from a Superior Court 
shall not be tcstcd of any term; they shall be dated on the day 
of their issue; and shall state when the judgment was docketed 
in the County from the Court of which the execution issues. 









I N D E X .  

ABATEMENT OF SUITS. 

An action brought by a passenger against a Rail Road Company, to re- 
cover damages for injuries to her person, does not abate by the death 
of the plaintiff. Peeblee v. N. 0. R. R. Co., 238. 

See YEAR'S ALLOWANOE, 3. 

ACTION 0s THE CASE. 
See DECEIT. 

AGENCY. 

1. Where an agent received money from his principal with specific in- 
structions to pay it to a certain creditor, which he failed to do, but 
made a different application of it for the principal's benefit, and the 
creditor made no demand upon such agent until after he had parted 
with the money and accounted for it with the principal; Held, that the 
creditor could not look to the agent for such money. Dizwa v. Pace 603. 

2. Where the agent of an infant loaned its money in 1858 to a 5rm of 
which he himself was a member, and in April 1863 collected it in Con- 
federate money, the firm being entirely solvent ; Held, that he was lia- 
ble to such infant for the consequent loss. Shwford v. Ramow, 622. 

ALIMONY. 
See DIVORCE ARD ALIMONY. 

AMENDMENT. 

1. Where the transcript of the record of an indictment &c., for a mis- 
demeanor, which had been removed by affidavit from another county, 
failed to show that the defendant had pleaded, and thereupon, the 
Solicitor for the State having suggested a diminution of the record 
therein, this was admitted by the defendant, whostated that he had 
pleaded Not Guilty, and was willing that the record should be 
amended so as to show i t ;  HeZd, to have been competent for the Court 
to make such amendment, and that the Solicitor had no right to 
appeal from the order. fitate u. Wiseinan, 536. 

2. The Superior Courts have power to amend, and to supply records 
in the former Superior, Courts of Law and Equity, and also in the 
former County Courts, upon proper notice to persons interested 
Slotsly v. Na~sdng.51, 668. 
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3. The Superior Courts have power to vacate judgments improperly or 
irregularly taken in the former Superior or County Courts. Mason v. 
dIite8,654. 

2. In a case where a prisoner moved a Court for his discharge on the 
ground that his offense was within the provisions of a certain Amnesty 
act, and such allegation was admitted by the Solicitor for the State : 
Held, that even if the act required aplea, in order to show its applica- 
tion to the case before the Court, the record exhibited a substantial 
compliance with such requirement. State v.  Bith,  140. 

2. The Ordinance of 1868, ch. 29, repealing the Amnesty act of 1866, 
ch. 8, is substantially an expost facto law, inasmuch as it renders crim- 
inal what before its ratification was not so, and takes away from persons 
their vested rights to immunity. Bid. 

APPEAL. 

1. I t  is the duty of the party appealing to specify the points upon which 
he excepts to the ruling of the Court upon the trial below. Btout v. 
Woody, 37. 

2. Parties to appeals have no right to waive appeal bonds sor far as costs 
are concerned. Cqe Pear 4 Deep R i w  N. Comnp'y v. Costen, 264. 

3. Where bothpnrties to a case appeal, the Clerks of the Superior Courts 
should make out two transcripts; the double appeal constitu$ing in the 
Supreme Court two cases. Morrison v. Cornelizlr, 346. 

4. In case of an appeal from an interlocutory order the Court is confined 
b a consideration of the very point on which tlie appeal is taken. 
Bt$@e v. Blum, 874. 

Where a rule was served upon a plaintiff to justify his security for the 
prosecution of a suit, or to give other, and he failed to do so by the 
required time, whereupon the suit was dismissed ; Hdd, that the refn- 
sal of the Judge to accept a bond subsequently tendered, is not sub- 
ject to review. lrzctrell v.  Bpizley, 626. 

6- Cases brought to this Court by appeals taken without nothe, (C. C. P. 
$301) will be dismissed upon motion. Campbell v. AlGasw, 668. 8. P. 
f i ~ l t m  v. Hart, Hamptw v ,  &ainhow~, 569. 

7. An sppeal being now the act of the appellant alone, no presumption 
s f  regularity arises because of its having been taken dwring a tenn of 
the Court from which it oomes. Ibid. 

8, Cases sent up on pro forma judgments will not hereafter be considered. 
State v. Looust, 674. 

9. A rule having been made in the County Court upon the plaintiff, to 
justify the security on her prosecution bond on or before Tuesday of 
August Term, 1868, or such suit to be dismissed, that term mas not 
held, as the justices were of opinion that their offices had terminated. 
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At Fall term 1868 the papers in this case with others, were delivered 
by the Clerk of the County Court to the new Superior Court Clerk, 
but the civil docket was not taken up at  that term for want of time: 
At Spring Term 1889, on Wednesday of the second week, being the 
drst day of taking up the civil docket, the defendant moved to die- 
miss the case because of the rule in the County Court-but upon the 
plaintiff's offering to give security then, she was allowed so to do: 
Held, to have been a matter within the Judge's discretion, and to have 
been properly decided. Smith v. MitchsZl, 620. 

(Illustration of the maxim Actus legis wevhi fmit ilajzlriavt.) Bid, 
See JUDGMENT, 5 ;  NUL TIEL RECORD; COKBESSION 2; CERTIORABI. 

CRIM. PROCEEDINGS 21. 

APPRENTICE. 

i. Where a father so acts as to render his house no longer habitable by 
his children, it is a desertion of them by him, within the meaning of 
Rev. Code, c. 5, s. I. &out 8. tYoody .37. 

2. One who seduces away and employs the apprentice of another, is liable 
to the master for the value of his services during the time that he is 
so seduced and employed. Ibid. 

ARBITRATION AND AWARD. 

1. Arbitrators are no more bound to go into particulars, and assign 
reasons for their award, than a jury is for its verdict. Their duty is 
beat discharged by a simple announcement of the result of their inves- 
tigations. Blossom v. Van Amri+age, 65.  

2. Where arbitrators award that the personal properly for which a suit 
has been brought, belongs to the defendant, and that the plaintiff shall 
pay the costs, Held to bejnal as regards such suit. Bid ,  

8. An award as to the arbitration fee, heM to be valid, where the order of 
reference expressly entrusted the arbitrators vith its determination. 
Ibkt  

ARREST. 

Where an affidavit, made to obtain an order of arrest and an attach- 
ment, is based upon an apprehension by the affiant of some future 
fraudulent act by the defendant, such affidavit must specify the grounds 
of the apprehension ; but where the affldavit relies upon an act already 
done, i t  need state it only in general terms; as hers, $(That the said P. 
has disposed of and secreted his property with intent to defraud hi$ 
creditors. Hughes v, Person, 548. 

ASSAULT. 
1. Where one was going down the steps which led from a Court room, 

and another who wae before him in striking distance, stopped, turned 
about, clenched his right hand (the arm being bent at  the elbow but  
not drawn back) and said, I have a good mind to hit<pou, whereupon 
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the former walked away and went down another staircase: Held, that 
the latter was guilty of an assault State v. Hamnpton, 13. 

2. Where one drew a pistol, (neither cocked nor presented,) and ordered 
another, who was within ten steps, to leave a public place, or he would 
shoot him : Held to be an assault. State v. Ghurch, 15. 

3. Where a landlord, whilst engaged in collecting his advancements out of 
a crop in a field, which, by agreement with the cropper, was to remain 
his "till he was reimbursed," on being assaulted by the latter with a 
a deadly weapon, knocked him down with a stick, Hdd thathe was not 
thereby guilty of assault and battery. State v. BurwelZ, 661. 

ASSUMPSIT. 

In  an action of assumpsit, the rule of damages in a suit upon a note for 
$105 payable "in gold, or its equivalent in the currency of the country," 
is-Scch an amount in U. 5. Treasury Notes, as, at  the time the note 
became due, was worth $107 in gold. Mitchell c. Henderson, 643. 

ATTACHMENT-ORIGINAL. 

1. Under the act of 1866-'67, c. 68 the defendant in an or~ginal attachment 
might replevy and plead without giving a replevy bond. Hohnes v. 
Sadcett, 58. 

2. The provision in the Act (Rev. Code, ch. 7, $ 16,) requiring an ab- 
sconding by the defendant to be within three months in order to warrant 
an attachment, is not a Statute of Limitations, and therefore is not 
within the varioua Acts recently passed affecting that Statute. Blanken- 
sh@ v. McXahon, 180. 

3. Defendants in original attachment may appear and plead without giving 
bail. Stqhenson v. !I'M, 368. 

4. In such cases any judgments theretofore obtahed against garnishees 
should be set aside ; Ibid. 

6. And if money had been collected upon such jndgments, that should 
be repaid to the garnishees ; not paid over to the defendant. bid. 

NOTE.-The law in the first and third paragraphs above has been mdgifi- 
ed by the Code of Civil Procedure. 

6. Attachment under the Code is not an original but an auxiliary remedy, 
and can be issued only for the causes specified QQ197-201. dlarsh v. 
WiUhs, 371. 

ATTORNETS. 

Where persons mutually contested the claims of each other to he regarded 
as Mayor, &c., of a municipal corporation, and oneparty had brought 
an action in the name of the corporation, in order to test the question; 
Held, that upon the case coming by appeal to this Court, an Attorney, 
claiming to be counsel for the plaintiff and authorized under its seal, 
although perhaps appointed by the other party, had a right, even 
against the protest of the Attorney who brought the action and had 
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been recognized up to that time as the Attorney upon record although 
without authority under seal, to have the action dismissed. Newbeme 
v. Jones, 606. 

The power of attorney which a lawyer may be required to file, by Rev. 
Code, ch. 31, s. 57, is some writing addressed to him by the client or 
an agent for the client ; therefore, letters wrilten by the client t a  third 
persons in which no particular suit is specified, which express gratifi- 
cation that a certaln gentleman had been employed insomecontroversy 
between the plaintiff and the present defendant, will not supply the 
want of such a power. Day v. Adams, 254. 

AUCTION. 

See FRAUD, 5. 

BAIL BOND. 

Bee ATTACHMENT. 

BANKRUPTCY, 

Where the plaintiff in a suit upon an account, assigned his interest therein 
bonajde and for value : Held, that he thereby became a trustee of such 
claim for the assignee, and that his subsequently becoming bankrupt, 
during the pendency of the suit, did not affect his rights to recover as 
trustee. Valentine v. Hotlolnan, 475. 

See CREDITOR AND SURETY, 8. 

"BARN." 

A building of hewn logs (twenty-six feet by fifteen,) divided by a parti- 
tion of the same, upon one side of which were horses, and upon the 
other, corn, oats and wheat, (threshed and unthreshed,) also hay, fod- 
der, &c., having sheds adjoining, under which were wagons and other 
farming utensils, is a "barn" within the meaning of that word-in the 
Rev. Code, c. 34, s. 2, punishing with death the burning of barns hav- 
ing grain in them. State e. Cherry, 493. 

BASTARDY. 

1. The obligation to give bond for the maintenance of a bastard, under an 
order of Court, is not a debt, within the provision of the State Consti- 
tution (Art. 1, Sec. 16) abplishing imprisonment for debt. &ate v 
Palin 471. 

Therefore, a Court may imprison a putative father who refuses to give 
such bond. Such imprisonment is to be effected now under the act of 
April 10, 1869, in regard to colatempt. Ibid. 

3. Justices must recognize defendants in bastardy cases to appear before 
the Superior Courts. County Commissioners have no jurisdiction of 
such cases, nor any judicial powers whatever. State v.  TaZdrdrcyl, 507. 

4. A bastard, born in this State of a mother who has not resided in it "for 
twelve months," is chargeable for maintenance upon the County in 
which it is born. atate a. McQuaig, 550. 



BEQUEST. 

See LEGACY. 

BILL OF EXCEPTIONS. 

See APPEAL. 

BILL TO PERPETUATE TESTIMONY. 

A bill filed by the sureties te a bond against the obP i~e ,  alleglng m&b the 
bond is tainted with usury, Bhe knowled@ of which is confined to 
principal and the defendant, and praying that the testimony of the  
principal be perpetuated, will not be entertained unless the plaintiffs 
offer to pay what they acknowledge to be really due. Crawfwd VD 
McAdQmr, 67. 

(Obrervations by Pearson, C. J.,[upcnthe distincticnordinarily taken in this 
connection, between bills of discovery, and bills to perpetuate les- 
timony.) Ibid. 

BONDS. 
1. Bolads require no consideration. HoweZl v. Watsofi, 454. 

2. Want, or failure of consideration, is no defence to an action upon e 
sealed instrument. Parker v. Bwa, 474. 

CASES DOUBTED, MODIFIED, &c. 

STATE V. PETER JOHXBON, 3 Jon. 226, in &ate v. Willis, 26. 
STATE V. C~ARRIGUES, 1 Hay. 241, SPIER'S CASE, 1 Dev. 491, STATE V. 

EPHRAIY, liD.L& B. 162, in Stab ot. Prince, 529. 
FARLEY V. LEA, 4 D. & B. 169, in Rules of Practice. IX. 
MITCBENER V. ATKINSON, PhiltEq. 23, in Mitchener v. dtkinson, 686. 

CERTIORARI. 

At Spring Term 1867 the plaintiffs appealed to the Supreme Court from a 
decree made at thatfTerm; at  the1 June perm 1867 of the Supreme 
Court they were informed tha.t the [case lhsd not been sent up ;  bnt 
they took no further steps until January Term 1869, when they Aled rr 
petition in the Supreme Court for a certiorari; Held, that as the peti- 
tioners disclosed lao merits in regard to the original cause of action, and 
had been guilty of laches in preferring their application-the petition 
should be refused. March v. Thomas, 249. 

CHARITY. 

See DEVISE 5,6. 

CLERKS, &c. 

See EJECTMENT 1 ;  JUDICIAL SALES 2;  PROCESS. 
COMMON CARRIERS. 

1. Where a Carrier, upon being applied to by the owner to deliver certain 
cotton, (thee at  its depot, and in its possession for transportation) to 
another Rail Road Company, declined to do it, or to allow the owner 
to  do it-promising to deliver i t  itself, within three days; Held, that i t  
was yrose negligeace for such Carrier to allow the cotton to remain un- 
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delivered for several months afterwards and until it became rotten 
by exposure to the weather. Glenla v. 0, Q B C. R. R. Go., 510. 

2. 8e?nble, That a Colninun Carrier for hire, can protect himself by an eqresss 
cwatraot, to such an extent only as will render his liability no greater 
than that of a Special Carrier for Me; aka: that to render a par01 con- 
tract to that effect binding upon the other party, there should be a em- 
siderat& therefor; and that othermise it would be laudwnpaclwa Bid. 

SEE PUBLIC LAW. ABATEMENT O F  h ~ ~ ~ .  
CONFEDERATE MONEY. 

1. Guardians and other trustees, who had in their hands for managttplent, 
during the late war, funds belonging to infants or other cesdzcy quo tru&, 
were bound to use for such persons only that care which prudent men 
exercise in relation to their own affairs. Cummilags v. Mebalae, 316. 

2. I t  was not imprudent for a guardian to receive Confederate molley in 
December 1862, from a debtor of his ward, who tendered it upon his 
being about to leave the State; but if such guardian mixed the money 
so received with his own, and both amounts were lost at  the expiratlon 
of the war, he will be responsible to his ward for its value in the pres- 
ent currency, with interest from the time of receiving it. Ibid. 

3. A trustee will not be permitted, to the injury of a cestuy que trwt, to snb- 
stitute his own Confederate money, when greatly depreciated, for more 
valuable trust funds. Cqehart v. Etheridge, 353. 

See EXECUTORS AND  ADMINISTRATOR^^ 2, 6, 7 ;  AGENCY 2 ;  EQUI'GP, 4; 
GUARDIAN 2, 3; INJUNCTION 3, 4 ;  SPECIFIC PERPORXANCE 1, 6. 

CONFESSIONS. 

1. On a trial for murder, the confessions of the prisoner having been otferert 
in evidence, their recepbion was objected to as having been induced 
by fear or hope, but was allowed; Thereupon the prisoner asked the 
Court to instruct the jury, that "whether confessions are admissible at  
all as evidence, as in case of otherevidence, issolely a question for the 
Judge, but how far they are to be believed, or whether entitled to cre- 
dence at  all, is a question solely for the jury :" His Honor gave such 
instruction, but added, "But the confessions of the prisoner come 
before the jury untainted with fear or hope, and are entitled to all the 
weight to which such evidence is entitled; and the fear or hope which 
vitiates confession must be such as to produce an impression $hat 
punishment or suffering may be lightened or avoided by confesslbn ;" 
Held, (Ro&nan and Dick, JJ., disselatilzg,) that such addition was not 
objectionable. date v. Nero Davis, 678. 

2. That cmatitutes fear, or hope, in case of confessions, is a matter of law, 
in respect to which the ruling of the Court below may be reviewed 
whether such fear, or hope existed in a particular case is a questi~n of 
fact, the decision of which below cannot be reviewed. Bid. 

CONSIDERATION. 

See BONDS ; SCALE, 2;  DEED 2, 3, 4 ; STATUTE OF FRAUDS 2 
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CONSTABLE. 

No action will lie against a constable fcr money received by him in his 
official character, until after a demand. Eivett v. Xfssey, 240. 

CONSTITUTION! 

1. By the Court (PEARSON, C. J., RODMAN, and DICK, JJ, concurring.) 
(a.) I t  is competent for a tax-payer to file a complaint on behalf of him- 

self and all other tax-payers in the State, whereby to enjoin theissue:of 
State Bonds under an unconstitutional Act of Assembly. 

( b  ) The Act of the 18th of December 1868, in requiriug the Treasurer 
of the State to subscribe for stock in the Chatham Rail Road Company, 
and to pay for the same by issuing Bonds of the State, is unconstitu- 
tional, under Art. 6.  $ 5, clause 2, of the Constitution of the State. 

(c.) That clause adds to the restrictions in the former clause of the same 
section, peculiar restrictions of its own in the cases covered by it. 

(d.) A subscription for stock in a corporation and issuing Bonds to pay 
for such stock, is a gift of the credit of the State, within the meaning of 
Art. 5, Q 5 cl. 2, above. Galloway v. Chatham k. R., 147. 

Per RODMAN, J. Even if the Bonds of the State were at par, the General 
Assembly could not give or lend its credit without submitting the ques- 
tion to the people : 

Also, The test of Bonds being at  par is, whenever in the particular trans- 
action the State receives in legal money the sum which she becomes 
liable to pay. 

2. The distinction between o$cers andplacemen, is, that the former are re- 
quired to take an oath to support the Constitutions of the State and of 
the United States; whilst the latter are not. Forthy v. Barrett, 199. 

3. All officers under the government of the United States are either Legis- 
lative, Executive or Judicial officers. Ibid. 

4. Sheriffs, County Solicitors and other officers required to take an oath to 
support the Constitution of the U. 8. by the laws of this State [Rev. 
Code, ch. "Oaths," &c.,] are within the operation of Article XIV of 
the Amendments to the Constitution of the United States, disqualifying 
certain persons from holding office. Ibed. 

5. A county attorney is within the provisions of the XTVth Amendment of 
the Constitution of the United States, disqualifying certain persons. 
from holding office. Tate, ex-parte, 308. 

6. The Acts of January 30th, 1869, and April lst, 1869, in regard to "the 
University nail Road Company" are invalid ; because- 

(a,) By PEARSON, C. J., and READE, DICK and SETTLE, JJ., NO corpo- 
ration is created thereby, and therefore there is no grantee to take the 
franchises specified. 

(b.) By PEARSON, C. J., and RODMAN, and DICK, JJ. The question in- 
volved therein of an expenditure by the State, has not beendecided by 
a vote of the people. 
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(c.) By PEARSON, C. J., The proportions and limitations upon taxatior, 
required by Art. 5, Sec. 1 of the State Constitution, have not been ob- 
nerved. 

(d.) By RODMAN and DICK, JJ., Conceding that an inchuate corporation is cres 
ted by the acts in question, the "Directors" required for its consumma 
tion have not as yet been duly appointed, inasmuch as to such appoint 
ment the State Constitution renders a con$nnatm by the !.Yenatal iudispen- 
sable. Ufi'nivers;ty R. R. Co. v. Holden, 410. 

A~QUENDO:  

7. By the Court. 

(a,) Balloway v. Jenkiltr, ante 147, cited and approved. Ibid. 

(b.) Theprqortions and livdtations fu8i supra,) do net apply to taxes laid 
for the purpose of paying either theinterest or the principal of the 
public debt, as it existed at  the adoption of the Constitution, or for spe- 
cial countypurposes, (as in Art. 5, Sec. 7, of the Constitution.) Ibid. 

8. By READE, DICK and SETTLE, JJ. The proportione and Zimitationa fubi 
awpra,) apply only to taxes laid for the ordinary and current expenses 
of the State, and include none of the objectsof expenditure referred to 
in Secs. 4 and 6, of the same Article. Ibid. 

By PEARSON, C. J. They apply in all cases of State or County taxation, 
except provisions, (1) f o ~  the public debt as it existed when the con- 
stitution was adopted, (2) for casual deflcits, insurrection and invasion, 
and (3) for county taxation for specialpwposea. Ibid, 

By RODYAN, J. They apply (except in regard to the public debt as it 
existed at  the adoption of the Constitution) equally in regard to all 
State taxes whatever, but not with equal force to all ; being, iu some 
matters, itnperative; in others, only directory to the LegisIature,-whose 
decision in such case is conclusive, and cannot be reviewed by the ju- 
diciary. In this latter class are included, taxes, (1.) to supply casual 
deflcits, to suppress invasions and insurrections ; (2.) for the ordinary 
and legitimate purposes of tho State, and (3.) to construct unflnished 
Bail Roads. Ibid. 

9. By PEARSON, C. J., and RODMAN and DICK, JJ. (Di~senhente, READE, J.) 
As the Legislature cannot give or lend the credit of the State to others 
for the purpose of constructing new Rail Roads, without the sanction 
of a vote of the people, so, a fortiori, it cannot without fmch sanction, 
engage in such construction directly. Ibid, 

10. The Act of March 16, 1869, " Buspending the Code of Civil Procedure 
in certain canes," is not unconstitutional in requiring writs in civil ca- 
ses to be l l  returned to theregular term of the Superior Court," &c., in- 
stead of to the Clerk's offlce as heretofore, McAdoo v. Be&w, 461. 

11. The phrase "Superior CourtJJ in Art. 4, Sec. 28, of the State Constitu- 
tion, does not mean the Court of the Clerk. Ibid. 

. 12. A Statute may be in part constitutional, and in part unconstitutionat 
Johnsm v. TVinslw, 662. 



18. The Constitutional prohibition, (Art. 4, Sec. 10,) of trial of " issues of 
fact" by the Supreme Court, extends to issues of faot as heretofore un- 
derstood, and does not hinder that tribunal from trying, (82, gr.) such 
questions of faot as may be invdved in a consideratisn of the propriety 
of continuing or vacating an order for a provisional injunction.-Heilip 
v. Btokee 612. 

CONSTRUCTION OF CONTRACTS. 

1. A contract in these words : " We have sold to Messrs. W. & D, all the 
ginseng we have on hand and shall collect this season or fall, amount- 
ing to from five to eight thousand pounds, as near as we can estimate, 
including all we can get," bhds  the seller to deliver noparticfl2sar quan- 
tity, but only so much as is on hand, and may be gathered in. Ewren 
v.  ffa&ee, 72. 

2. Where a debtor transferred by deed to his creditor his interest in a cer- 
tain receipt given by a Constable for notes in the hands of the latter 
for collection, specifying the receipt as then in suit, and authorizing 
the creditor to receive the proceeds ; and at the same time the creditor 
gave to the debtor a receipt stating that the amount to be received 
from the Constable should be credited on the note due by the debtor 
to him, Held, that by such agreement, the exclusive right to control the 
pending suit and to receive its proceeds, was vested in the creditor, 
and that the debtor was entitled to a credit upon his note for any 
amount paid anto the Clerk'a o&e or otherwise, under a judgment there- 

on ; also, that so far from its being the duty of the debtor to receive 
such amount and tender it to the creditor, he was not authorized to re- 
ceive it. Crawford v. Voody, 100. 

SEE ASSUMPSIT. 

CONTEMPT. 

1. Courts have powr in North Carolina to order counsel to pay the costs of 
cases in whioh they have been guilly of gross negligence (even of akind 
not included in Rev. Code ch. 9, s. 6) such conduct being a sort of 
contewpt. Ro6bins and Jackam, esparte, 309. 

2. Where the contempt imputed, occurred in adifferent Court, or at another 
time, and was not in the face of the Court which punished it,-the par- 
ties affected by the order may appeal. Bid. 

3. Upon the facts of the case stated here, there was no wntemnpt by the 
counsel made out. Ibid. 

4. A court has power to require members of the Bar to purge tnemselves 
from a charge of contempt incurred by their publishing, over their 
names, in a newspaper, libellous matter, directly tending to impair the 
respect due to its members. Moore, eyarte,  397. 

5. For such persons, under such circumstances, to state that the Judges of 
the Bujreme Court sitagZy or ela masae, moved from that becomilsg prwiety 



so indi8pensahle to secure the repect of thepeqle, and throwing aside the er- 
mine, rushed into the mad contest of politics, under the excitement of drum 
andjlags, if admitted to be untrue, is libellous ; and, especially when 
connected with an inference expressly and immediately drawn in the 
same paper, that such judges will yield to every temnptation to serve the;? 
fellowpartizans, and are unjt to hold the balance of jzlstice, directly tends 
to respect due to the members of such court. Bid. 

6. In a ruk to show cause why a person shall not be punished for conteqt, the 
actual intention of the respondent is material, in which respect it differs 
from an kdiotment for the like offence ; therefore, where the respondent 
meets the words of the.rule by disavowing upon oath any intention of 
committing a contempt of the Uourt, or of impairing the respect due 
to its authority, the rule must be discharged. Ibid. 

7. Where a party is excused, not acquitted, under a rule, &c., he will be re- 
quired to pay the costs of such rule. Ibid. 

CONTRACT. 

1. Where the plaintiff sold mules to an agent of the Confederate government 
at  a reduced price, giving as his reason for thus selling them, that they 
were to be used in the military employment of such government ; 

Held, that the contract was against public policy, and, therefore, that no 
recovery could be had on a bond given for the paymentof the purchase 
money. Martin a. XcMillan, 486. 

2. Where an obligation had been given for $788, payable in currency or in 
gold, at  the rate $1?5 in currency for $100 in gold, at  the option of the 
holder;" Reid that the holder might maintaiu a suit upon it without 
making any determination of his qtion previous to that contained in the 
summons or complaint. Young v. McLeaa, 576. 

SEE CONSTRUCTION OF CONTRACTS ; PARTNERSHIP 3, 4. 

CORPORATION. 

1. The Act of 1858-'69, ch. 142, does not purport to extinguish the Cape 
Fear and Deep River Navigation Company; and does not in fact ex- 
tinguish it. C. E: @ D. R. Co. a. Costen, 264, 

2. The statute of Limitations upon a cause of action against a stockholder 
in that Company, for the balance of his subscription after a sale of his 
stock, begins to run from the time of such sale, and not from the time 
of the last assessment upon the stock. Ibid. 

SEE CONSTITUTION 6. EVIDENCE, 12. 

COSTS. 

1. No  one is to be regarded as a prosecutor, under the Statute rendering 
prosecutors liable to pay costs, unless his name is marked as szcch on t h e  
bill of indictment. Btate v. Lqton, 483. 

2. The prosecutor upon an indictment for stealing a mule, found at  Fall. 
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Term 1867 and tried at Spring Term 1869, may upon proper certificate 
by the Judge below, be ordered by him to pay the costs of the case. 
Slate v .  Darr, 516. 

3. Heretofore, the Superior Courts have had no power to give judgment for 
such of the costs upon a State warrant as accrued before the magistrate 
who tried it and failed to give judgment for such costs. Now, the mat- 
ter is regulated by Act of 10th April, 1869, " Proceeding8 in criminal 
cases," giving them control thereof. Slate v. Locust, 574. 

SEE PBACTICE 2 ; CONTEMPT 7. 

COUNTY ATTORNEY. 

CREDITOR AND SURETY. 

1. The relation between a creditor and a surety does not oblige the former 
to active diligence in collecting his debt out of the principal. Thornton 
v.  Thmtma, 211. 

2. The damage received by a surety in consequence of the creditor's coun- 
termanding an execution ordered by the former against the property of 
the principal under a judgment obtained by the creditor against the 
principal and surety both, is damnuw nbsqzceinjwia, and gives the surety 
no cause of complaint which a Court will hear. Ibid. 

3. Where such creditor, in his cha~acter as an attorney, obtained an adju- 
dication in bankruptcy against the principal judgment debtor, and thus 
prevented any lien from attaching upon a part of his property; Held, 
that the surety could not complain. Ibid. 

CRIMINAL PROCEEDINGS. 

1. In a case where the list of registered voters of a county was in the 
hands of the military authorities, and the proper civil officers for draw- 
ing a jury were unable to procure a copy of such list ; Beld, that the 
order of September 13, 1867; requiring jurors to be registered voters, 
did not apply. State v. Holmes, 18. 

2. Where a prisoner had already accepted as jurors three colored persons, 
Ileld, that he had no right to challenge a fourth juror when tendered, 
on the ground that he was a colored person. Ibid. 

3. After conviction of a Forcible Trespass, judgment will not be arrested 
because the indictment contains no allegation as to the time when the 
offence was committed. State v. Caudle, 30. 

3. The prisoner has a right, with a view of impeaching her credibility, to 
ask the prosecutrix whenintroduced as a witness in a case of alleged 
rape, if she had not been delivered of a bastard child. State v .  dEurray 31. 

5. The enor in excluding such question is not &red by permitting the pris- 
oner to show afterwards, by various witnesses, that the prozecutrix 
had been delivered of such child, and that her character for chastity is 
bad. Ibid. 

6. Errors committed by the Court during the trial can be remedied only 
by a venbe de now. lbid. 



INDEX. 685 

7. A special uesire summoned previous to the day of trial cannot be suc- 
cessfully challenged because the original panel was set aside upon a 
challenge to the array. State v. McCw~y,  33. 

8. An objection by the State to a question asked of a witness being sustain- 
ed by the Court but immediately afterwards withdrawn, so that the 
prisoner might have asked it: Held, no ground for a new trial, especi- 
ally where the same question was asked and answered by another 
witness. Ibdd. 

9. There being no evidence of a mutual coabat between the prisoner and 
the deceased, it was proper for the Court to refuse to charge the jury 
upon the supposition that there was such evidence. Bid. 

10. A general verdict of guilty, upon an indictment containing several 
counts, will be supported, although these are inconaMlent as regards 
their statement of the manner of killing. State v. Baker, 276. 

11. A charge t h a S S L  if the acts deposed to by C. P. were the cause of the 
death, it was murder," held to be no trespass upon the province of the 
jury. Ibdd. 

12. Duringa capital trial, one of the jury (then out of Court in charge of 
an officer for the purpose of eating dinner,) was allowed to pass by or  
near a number of persons, and to eat his dinner a short distance from 
the other jurors, although he conversed with no one,-held to give no 
just cause of complaint to the prisoners. IbS. 

13. Objection to the manner of summoning the grand jury, aan only be 
taken before trial ; and such objection to the petit jury or special ve- 
nire, by challenging the array. State u. Dougrlas, 500. 

14. When the punishment for a common law offence has been mitigated by 
statute, it is not pro?er that the indictment shall conclude "against 
the form of the statute." St& 9. likta, 503. 

16. Error in the charge of the Court, on a trial for crime, will not give the 
State a right to appeal after a verdict of not guilty. State v. Credle 606. 

16. Where, upon trials for capital offences, questions arise as to the pro- 
priety of discharging the jury without a verdict : whether a necessity 
exists for such discharge is a matter to be decided by the Judge pre- 
siding at  such trial ; and it is his duty to ascertain the facts which con- 
stitute such necessity. State u. Prince, 529. 

17. Theexercise of such discretion in any particular case of discharge 
may be appealed from, and in such case the finding of the facts in the 
Court below is conclusive, leaving the law as deduced from auch facts 
to be reviewed. Bid.  

18. In a case where three persons were put upon trial for murder, the 
prisoners proposed that they shou1d;be examined as witnesses for each 
other. The State objected, but the Court allowed the motion; there- 
upon the Solicitor appealed, and the Court, to allow him such appeal, 
in spite ofthe objection of the prisoners, withdrew a juror, and made a 
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mistrial; Held, to have been an erroneons exercise of discretion, and 
that thereupon the prisoners were entitled to a discharge. I%d. 

19. A motion to quash an indictment will not be allowed after a verdict. 
Btate a. Jaruis, 556. 

20. Indictments found (here, at Spring Term, 1867,) under the late Provia- 
ional Governmentof the State, are valid, and are to be heard and ended 
under the present Government. Ibid. 

21. The facts occurring a t  the trial, alleged as ground for a new trial, must 
appear affirmatively upon the record transmitted from the Court 
below. date  v. BuZZock, 670. 

22. I t  is permitted to the presiding Judge to order a special venire only for 
the trial of persons charged with capital offences, and therefore a 
refusal to make such an order upon a trial for arson is correct. Bid. 

23. A juror who is a non-resident of the County in which the trial is had, 
is liable to be challenged therefor. Ibid. 

24 I t  is a matter of discretion with the presiding Judge to discharge a 
jury upon a trial for crime, before they have rendered a verdict ; and 
sedde, that in all cases an appeal may be had (see Prime's case, ants 
629) from the decision of the Judge upon the law involved in such 
discharge. Ibid. 

26. Queere, Whether the common law rule of carrying a jury around the 
circuit in case of their disagreement, do not still exist in this Slate. 
Ibid. 

26. If a bill of indictment be endorsed "a true bill," by mistake, when the 
Grand Jury had ordered their Clerk to endorse i t  "not a true bill," the 
defendant may show that fact by affidavit or otherwise, either upon a 
motion to quash or upon a plea in abatement, and thereupon the in- 
dictment should be quashed. Btate v. Horlon, 695. 

An agreement by him who cultivates land that the owner who advances 
L'guano, seed-wheat," ha., shall out of the crop be repaid in wheat for 
such advancements, constitutes the former a cryper, and not a tenant. 
Btate v. BurweJZ, 661. 

DAMAGES. 

See EXECUTION, 1 ;  APPRENTICE, 2 ; SHERIFF, 1, and REPLEVIN, 4. Peeble~ 

v.N.0.R. R.,238. 

DEBT. 

See PLEADING, 1. 

DECEIT. 

An action on the case for deceit, will not lie for the vendee against the ven- 
dor, for false representations by the latter as to the quantity of land sold ; 
he should have had a survey, or taken a covenant as to the quantity sold. 
C r e e  v. 6windeZl, 305. 



DEED. 

1. A limitation by deed to W. J. S., and his heir*" for and during the 
period of his natural life ; at his death said property to go to the heirs 
of his body, to them, their heirs and assigns forever,"--creates a fee 
simple in W. J. 8. ; and a limitation wer, '' in default of heirs of his body 
Iiving at his death," is too remote. NcBee, ex parte, 332. 

2. Where the maker of a paper writing kter vivoa died without delivering it, 
any gift therein contnined is void; and the fact that the donee is a swa of the 
donor will not authorize a Court of Equity to assist him as a ~ne~itmiozls 
claimant, in the absence of any declaration of intention by the donor in 
his favor, uther than as contained in the writing,-especially where he is 
provided for in the will of the deceased, and such assistance is asked 
agailast other persons equally meritorious. Ib2. 

3. A deed, the consideration of which is the prospective support of the 
bargainor, is valid as a bargain and sale ; and if the vendor be proved 
to be the mother of the vondees, also, as a covenant to stand seized 
SaZw v .  Hartin, 608. 

4. Sew&e, that under the provisions of ch. 37, sec. 1, of the Rev. Code, 
a conveyance of land in North Carolina does not require a msideratiwa 
(except so far as required by the policy in favor of creditors, and pur- 
chasers for value,) but ordinarily is valid if executed and registered, as 
there required, without theaddition of any of the former ceremonies. lbid. 

DEED I N  TRUST. 

See MORTGAGE ; FRAUD. 

DEPUTY SHERIFF. 

See TAXES. 

DEVISE. 

1. The devisee of a tract of lard, which, by direction of the testator, had 
been levied upon to satisfy a debt, and was still bound by the levy at  
the death,-having paid the debt, was entitled to be subrogated to the 
claim of the creditor against the personal estate of the testator. Red- 
tnand v .  B1~rrougha, 242. 
Next of kin," in a will, means nearest of kin. Ibg. 

2. Where land was devised to the widow of the testator foi her life, and 
afterwards to a son in fee : "provided he pays within two years from 
her death $160.00 to the heirs of my son William" : H& that the land 
was charged with this sum, and therefore that a purchaser of it for value, 
from the widow and remainderman, with notice of the sum charged as 
above, was liable for it to the legatees, in case they could not get it from 
such remainderman. Patterson u. Patterson, 322. 

3. Real estate, ordered by a testator to be sold and theproceeda divided 
amongst certain children, is considsred as personalty from the time of 
his death. XcBes exparte, 332. 
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4. A testator devised his Skillet-handle farm to A B, in discharge of R 

debt due to her, and provided further, in another part of the will, that a 
certain house should, at  the expense of his estate, be removed from an- 
other tract to the farm given above; the devise having been accepted, 
Held, that although as regards creditors the house was to be treated as 
personalty, yet as agaiust theother deviseesit remained realty, and there- 
fore, that A B, being a purchaser for value, was entitled to have i ts  
value, and a sum sufficient to pay for its removal, aa above, made up to 
her by the other devisees. Hwnphries and wife v. Shaw, 241. 

6. A devise and legacy to Bishop Thomas Atkinson, Bishop of North 
Carolina and his heirs," in trust for the poor orphans of the State of 
North Carolina, and the said Bishop and his successors to have the right 
to select such orphans," &c., and he shall direct and control said trust 
in the best way for the support of said orphans, and the formation of 
their morals and education," creates a trust for a specifled object, in be- 
half of a definite class, and is valid, a t  all events during the iife of 
Thomas Atkinson. Nillor u. Atkinaon, 587. 

6. The difflculties, suggested as likely to occur on the death of Thomas At- 
kinson, in reference to the exercise of a choice of beneficiaries among 
the poorlJ9 &c., may be obviated by intervening legislation ; the distino- 
tion being that where the trust is void because its objects are too indefl- 
nite, there can be no aid by legislation; but where the objects are suffi- 
ciently definite, and the trust is valid, the Legislature may interfere to  
remove any difficulty in regard to limiting the number, and selecting the 
" orphans"-tha6 being merely secondary, and rendered necessary by the  
proportions of the fund given. Ibid. 

7. A testator desired his property, real and personal, after the death of 
his widow, to be divided among his heirs; except that A should have $50, 
and B, C, Dl and E $10 each, above their distributive shares; HeU, that 
these sums were to be made good out of the real estate, if the personalty 
proved insufficient. Crockcr, ezparte, 652. 

DISSENTS. 

Per RODXAN, J. ; (Stay Law ;) Jambs u. 8m&wood, 112. 

Per READE and SETTLE, JJ, The Act of the 18th of December, 1868, (in 
regard to the Chatham Railroad Co.,) is oonstituticmal and valid. Gal- 
Zway v. Jemkins, 147. 

P6r READE, J. 1. Tmya?/ms do not Cbastjtate a chss, in the sense on 
which it is said that one of a clam may file such bill8 as the present in 
behalf of the whole clrtss. Ibid. 

2. The injury threatened to that claaa by the issue of bonds, is not so im- 
mediate, certain and irreparable, that a Court will give the extraordinary 
relief sought here. Ibid. 

3. By "par," in art. 5, sec. 5, of the Constitution under consideration, is 
meant par value in the particular transaction in which the bonds are 
issued. Bid. 



4. Whether an article (stock, or other thing,) purchased in the course of 
the particular transaction, is  of a pa: value with the bonds issued for it, 
is exclusively a matter for the Legislature to decide ; and such decision 
cannot be reviewed by a Court. Ibid. 

6. By the act in question the State does not either give or lend its credit; 
but ures it. Ibid. 

Per PEARSON, 0. J. Egparte Tate, 308. 
Per PEARSON, C. J. Hill v. Kessler, 437. 
Per RODMAN, J. McBdOo v. Benbow, 461. 
Per RODMAN and DICK, JJ. State v. Davis, 578. 

DISTRIBUTION. 

LEGACY (17) and NOTX. 

DIVORCE AND ALIMONY. 

1. Upon an application for alimony pendente lite, it is unnecessary to de. 
cide whether the petition warrants a divorce a v i w 1 0 ,  or only a divorce 
a gnensa et thoro. Little v. Zittle, 22. 

2. Where a petition for divorce by the wife showed forbearance (and con- 
nivance) by her in regard to adulteries committed by the husband while 
she remained in his house, and then charged that afterwards he drove her 
from his house by threats gf violence, swearing he would kill her if she 
did not leave: Held, to set forth ground sufficient for a divorce a rncnoa 
et thoro a t  least. Ibid. 

DOWER. 

1. A widow is entitled for dower to a life estate in one-third of the full 
value of any land in which her husband had an equitable estate, sub- 
ject t o  valid incumbrances thereon ; and so, has a right to require 
that the remaining two-thirds, as well as the reversion in the one-third 
assigned to her, shall be applied to the payment of any purchase money 
still due for said land, in exoneration of her dower ; being liable for 
such purchase money only after these funds have been exhausted. 
Caroon v. Cooper, 386. 

2. Where the wife's right to dower in all the lands of which her husband 
was seized during coverture, by virtue of the act of March 2nd) 1867r 
had attached before the execution of a deed of trust, Held, that, as 
the bargainor took by aet of the husband and claimed under him, the land 
was subject to the wife's right of dower, even although the deed was 
made to secure a pre-existing debt. Road u. Rose, 891. 

8. If the bargainor had come in by act of law, as purcha~er at  Sheriff 8 sale 
under an execution against the husband, the question of the constitu- 
tionality of the act of Maroh 2nd, 1867, in regard to pre-existing debts 
might have been raised. Ibid. 

SEE WIDOW. 

EJECTMENT. 

Where land had been conveyed by a Clerk and Master under an order o t  
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Court of Equity, in pursuance of a sale theretofore made for parti- 
tition upon an application by tenants in common, and the purchaser 
had reconveyed the land to another ; EeU, that the tenants in common 
couldnot impeach the conveyance by the Olerk and Master (for being 
made without a payment of the purchase money)--by the medium of 
an action of ejectment; and that their remedy was in Equity. Betard: 
v. Haw, 39. 

EMANCIPATION. 

1. Where a man, at that time a slave, on the 15th of March 1865, took 
ponsession of a mule abandoned as unserviceable by General Sher- 
man's army which two days before had occupied that part of the State, 
Held, that the finder's owner, who upon the 12th of March had " de- 
serted" him, acquired no title to such mule, as against him. Buie v, 
Parker, 131. 

2. The Act of Congress, 1862, ch. 19, $ 9, (July 15th) is not unconstitu- 
tional,-the United States and the Confederate States having been a t  
that time belligerents." Ibid. 

8. In cases of par01 gifts of slaves under our former laws, the title to the  
slave vested in the &nee subject to be divested, and did not remain i n  
the donor. 16% 

Discussion, by PEARSON, C. J., of the rights of the owners of slaves t o  
things found by the latter; also of the peculiar and contingent condi- 
tion of slaves in North Carolina between the period of miltary occupa- 
tion by the army of the United States, and that of the passage of the 
Ordinance of Emancipation. 1bU. 

4. Where by agreement between a slave and his owner, certain notes be- 
longing to the former were made payable to the latter for the benefit 
of the former, Held, that upon the emancipation of the slave, the  
owner became a trustee for him as to all such notes as were then in 
his hands. Xattimare v. Dickmn, 856. 

6. As to the time and the means of Emancipation, Qums. Ibid. 

6. The Emancipation Proclametion of President Lincoln, and the Act of  
Congress of July 1862, by their terms operated only upon particular 
daves, and did not affect the inatitutiola of stavwy; So also, the order 
of General Schofleld, made after the Surrender. Harrell v.  TTatso#s, 454. 

7. The buying and selling of slaves in tho ordinary course of business, in 
North Carolina, in 1864, was then against neither good morals, nor 
public policy; and no retroactive effect b that end can be attributed 
to the subsequent emancipation of slaves, and abolition of the institu- 
tion of slavery by law. Bid. 

SEE LEGACY. 

ENDORSEMENT. 

An endorsement of a note to a deceased person, (made with intent to invest 
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such person's personal representative with the legal property therein) 
is a nullity. Valentine v. Holloma~, 476. 

ENTRY. 

In order to revest an estate which has been divested by adverse possession 
under color of title, there must be an oprn entry under claim of right, 
so as to give notoriety to the matter. Rawnn v. Lewis, 43. 

EQUITY. 

1. Unless the order for the trial of issues before a jury so direct, the answer 
of one of the defendants in the original cause, is notto be read on their 
behalf upon such trial. Jackson v. Harrie, 261. 

2. Althobgh the verdict of a jury upon issues which had been tried by them 
in obedience of the order of a Court of Equity, benet binding upon that 
Court, it will not lightly be disturbed. lbid, 

3. Since the Act abolishing imprisonment for debt, Courts of Equity have 
jurisdiction of suits by judgment creditors to subject their debtors' 
legal ehoses in action, after areturnof nuUabona. Powellv. Howetl, 283. 

4. Tima, which in equity generally is not of the easence of a contract, mag 
become so at  periods when the currency is rapidly depreciating from 
day to day. Whitaker v. Bond, 290. 

5. A demurrer bad as to part, is bad as to all. Lattifnure v. Ddcbon, 856. 

6. The object of a reference in matters of account is to have a plain and full 
statement of the figures and facts, so as to enable the parties, on excep- 
tions, to present to the Court such matters as may be controverted, in 
an intelligible manner; and to enable the Court to dispose of them 
without the labor of wading through all of the testimony, and in fact, 
of trying the whole case over again. To this end, the master should 
sat out the fact8 found by him, and not content himself with a general 
reference to the depositions. Hwd& v. Ledh. 866. 

7. An order directing the surplus proceeds of a sale of mortgaged lands to 
be paid into Court, cannot be made in a cause to which the assignee 
of the bond secured has not been made a party. Hyman v. Deuereun, 
624. 

8. Courts of Equity in this State will not grant new trials of issues, sent 
by them to be tried at law, merely because the verdict was against the 
weight of evidence. Peebles v. Peebles, 656. 

9. Where the issue sent for trial was, Whether a certain conveyance from 
A to B, was in fraud of C, a creditor of A, with the direction that 
C should be plaintiff in the issue, and A and B co-defendants : and 
upon the trial declarations made by A previous to the conveyance and 
whilst he was in possession of the land, in regard to the .state of the 
accounts between himself and B, were allowed to be given in evidence 



Held, that such declarations were not competent as against B; also, that 
to prevent complications on a new trial, A's name should be struck out 
of the issue. Ibid. 

10. Final decree of distribution postponed, owing to the state of the rec- 
ord, and the lapse of time since the bill was filed. Nelson v .  Blue, 659. 

EQUITABLE SET-OFF. 

1. Where a plaintiff, or one of several plaintiffs in equity, is indebted to the 
defendant, and is insolvent, the claim may be set off without strict re- 
gard to mutuality. If such debt be payable to the defendant, the set 
off may be effected under apetitimi if %ot payable to him but only 
claimed by him, then the set off is to be effected under a bill. Blarch V. 

Thovm, 87. 

2. Where a decree had been obtained for sums due to several plaintiffs by 
one defendant, and at the next term the latter made an affidavit before 
the Court, setting forth certain claims upon some of the plaintiffs pay- 
able to the affiant, and that the debtors were insolvent, upon which a 
corresponding rule was taken and served upon such debtors, Held, that 
this proceeding was equivalent to a petition, and that the debtors should 
be required to answer and show cause. Ibid. 

ETIDENCE, 

I. It being a qnestion whether a severe injury, supposed to be a burn, was 
received by thedeceased before death, it wascompetent forthe prisoner to 
show that the deceased said he had a large burn upon his abdomen; 
such declarations being admissible as natural evidence. State v.  Harris, 1. 

2. It is not necessary, in North Carolina, to show emission in order to prove 
rape, even where the indictment concludes against the form of the 
'LStatute"-not "Statutes :" the 20th sec. of Rev. Code, chap. 56, having 
abolished all distinction between these phrases. Stute a. 8torkey, 7. 

8. A witness for the State (here an accomplice) having been asked upon the 
examination in chief, whether he had not upon some other occasion 
given a different statement of the transaction, may thereupon, at the 
instance of the Solicitor, be permitted to explain why he gave such 
statement. State v. Pulley, 8. 

4, Where an Agent of a Rail Road Company was introduced in its behalf, 
to prove that certain goods were not delivered to the Company as a 
common carrier, it was competent for this purpose to show that it was 
the custom of the Company to weigh, mark and book such goods; 
those in question not having been so treated. Vnughala v. R. R. Co., 11. 

5. The exceptions to the general rule excluding hearsay evidence, do not 
embrace the declarations of a deceased person as to the boundary lines 
of land where such person was in possession as owner a t  the time the 
declarations were made. Hedrick v. Gobbh, 48. 

6. A mere wUateralcdedaration ns to apnst transaction is not admissible as part 
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of the res gesta; therefore, where one whilst engageB in renting a store 
room, and arranging for removing goods thereto, stated that "he had 
bocght some goods from Mr. Haywood," held to be admissible. 
Devriea 0. Haywood, 207. 

7. Answers given by a witness to such collateral questions as are put with 
the purpose of showing his temper, disposition or conduct, are not con- 
clusive, but may be contradicted by the interrogator. State s. Kirk- 
man, 246. 

8. One who calls out a statement from a witness, which he subsequently 
impeaches by another, cannot object to testimony from the 
other side in support of such witness, on the ground that the statement 
so called out by himself was collateral matter. Ibid. 

9. A mule had been stolen from the residence of its owner upon Saturday 
night, and upon the next night,' again, from the residence of A B: 
Held, that the fact that upon Sunday morning theprisoner had carried the 
mule-which from appearances then had been tied out during part of 
the preceding night, to the house of A B:  even when taken in con- 
nection with the additional fact that he assisted in stealing it upon 
Sunday night, although it might raise a conjecture, was no evidence that 
he  had stolen i t  on the night before. State v. Y~nson, 335. 
I t  is within the discretion of the Judge presiding at a trial to admit or 
exclude evidence which, at the stage of the case when it is tendered, 
is irrelevant, even although the counsel tendering it promises to con- 
nect it with the case by subsequent testimony ; therefore, no appeal to 
this Court lies from a ruling which excludes such evidence. State v. 
Cherry, 493. 

The declarations of a grantor made previous to the execution of adeed: 
are inadmissible to control or explain the meaning of language used 
in such deed. Gainey v. Hays, 497. 

The fact that the officers of a corporation make a contempornneons 
minute, in writing, for their own information, of a par01 contract, in the  
absence of the other party, does not render oral evidence by that party of 
the terms of such contract, incompetent. Brown u. Tashington, 514. 

, The rule, falszcm in %no falswn in omnOzcsU is not a rule of law in this 13, 
State; and the jury may believe all, or a part, or none, of the testi- 
mony of a witness to whose evidence that rule is applicable, as they 
think best. State Y. Brantley 8 Watkins, 518. 

14. An omission of the word "county" before the words "of Wake" is im- 
material in the record 08 the trial below, as the Court is bound to 
know what are the counties of the State. Ibid. 

15. Evidence having been given that a person then upon trial for larceny, 
had been charged wilh the crime by the prosecutor, face to face, on 
being arrested under a State's warrant : it is competent for the defen- 
dant to show what his reply was to such accusation. State v.  Pntte9.- 
son, 510. 

See CONFESSION ; EQUITY, 1, 8, 9 ; INDIANS, 3 ; PRACTICE, 4 ; PARTXER- 
SHIP, 4 ; RATIONAL DOUBT, I, 5 ; WITNESS. 
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EXECUTION. 

1. In the presenb eondition of the Government and the Courts, and as the 
process of the Courts is now controlled, a plaintiff in eseoution can 
only collect currency, or United States Treasury notes. Therefore, in 
assessing damages, the jury should estimate the value of the demand 
in currency. C4ib.m v. Groner, 10. 

2. The equity of marshdliny cannot be administered upon an application by 
a Sheriff for instructions for the distribution of money raised upon sun- 
dry executions. Roberts v. Oldham, 297. 

3. If an execution by its own teste be upon an equal footing with exeoutions 
in behalf of other persons, it will not be postponed because, being an 
alias, the wigid upon which it issued was indulged. Ibid. 

4. The rule, that the lien of an alias execution relates to the teste of the 
original, is not affected by the fact that the alias issued from the Court 
of another county, whilst the junior execution (of the creditor contest- 
ing) issued from the Court of the county where the property lies, and 
in point of fact, was flrst levied thereupon. Allen v. Pluwner, 307. 

5. An execution placed in a sheriffs hands after sale under other process, 
but before the return of the proceeds, cannot compete therefor with 
the executions under which the sale was made. Ibid. 

6. If the collection of the money due upon the execution of oldest tests be 
elajoined, such execution is not to beconsidered in applying the proceeds 
of a sale made whilst it and other executions were in the hands of the 
Sheriff. Newlis a. Murray, 566. 

7. Process of execution issued during the pendency of an  injunction against. 
the collection of the money due upon the judgment, is without effect; 
and, even if the injunction be dissolved by consent after the sale and 
before the return of the process, sush process will not share in the 
proceeds. Bid. 

8. I t  is not necessary that a writ of execution shall be made returnable to 
the next term after that at  which it was tested. Faircloth v .  Fewell, 640. 

EXECUTORS AND ADXINISTRATORS. 

1. A bill by an executor, praying for leave to sell land in order to pay 
debts, will not be entertained unless it alleges distinctly that the per- 
sonalty has been exhausted. 7Yiley o. Wihy, 182. 

2. Where an executor made sales of personal property in November, 1861, 
and April, 1862, on six months' credit, for Confederate currency, and 
received the proceeds when due, Held that primafncie he was guilty of 
laches in not disposing thereof in paying debts, or (failing in that) in 
not investing it some other way-but keeping it to become worthlees 
in his hands. Did. 
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8. The report of an administrator, who had been lieensed to sell land by a 
County Court, was returned and confirmed, and an order made, to col- 
lect and make title; Held, that upon its appearing afterwards, by the 
results of a judgment and execution, that the purchase money could 
not be collected, it was not competent for the County Court to set aside 
the sale. The jurisdiction of the Court in cases of such sales is a t  an 
end upon the confirmation of the sale, and the order to eollect and 
make title. Evans v. Sinqellary, 205. 

An administrator, who delivers the residue of an estate to the distribu- 
tees, has no equity to call upon them to refund the amount of a debt 
paid by him afterwards, of which he had no notice at  the time he 
delivered up the residue, unless he alleges and proves qecial d r w -  
etances showing that he was in no default, and relieving him from the 
imputation of negligence. Donnell v. Cookc, 227. 

Where the case showed that the plaintiff knew at the time, that his intes- 
tate had been administrator as well as guardian of a certain estate, and 
that notes due to him as adminiatratorwere still outstanding ; and in ex- 
cuse of his ignorance of the existence of a debt of some $1,400 due by 
his intestate to such estate, he relied upon the fact that the Court 
records showed a settlement by the guardian, (such settlement includ- 
ing only the proceeds of a tract of land and a small amount of rent ;) 
Zeld, especially as the records showed no settlement by the ad~ninislmtor, 
to have heen gross negligence in him to pay over the residue to the 
distributees. Ibid. 

The rule of diligence imposed upon Executors and others having trust 
funds in their hands during the late war,-as regards dealing in Con- 
federate money, is, that of a prudent man in managing his own affairs. 
Shipp v. Hettrick, 329. 

Although one actingas trustee, may not in a particular case have made 
himself responsible by receivzkg in 1862 or 1863 Confederate money for 
his cestuy-que-trust, yet if he do not invest it when received, or atleast 
do not make a special deposit of it, or keep the identical money sepa- 
rated from all other, he will be held liable for the value of what he 
received, with interest. Iblbid. 

EXPERT. 

1. There being evidence that the deceased came to his death by the inflic- 
tion of whippings by the prisoner, whilst the latter insisted that the 
death was caused by a burn of which there was an appearance on the 
abdomen, the testimony of a physician that in his opinion the burn was 
inflicted after death, was admissible in support of other evidence for the 
prosecation. State v. Harris, 1. 

FACTORS. 

1. Where a factor remives goods with instructions to ship them to a cer- 
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tain port, and makes an advance upon them ; nothing more appearing, 
it is not to be taken that he engages (as a cemmon carrier) to  ship 
them thither at all hazards; but only, if by mdkary diligeme he can. Bea- 
sent v. HweR, 643. 

2. A factor residing at  W, who, being under instructions to ship goods 
from that place to A, ships them to B, renders himself liable there- 
for; but if his principal, upon being informed of such breach of instruc- 
tions, ratifies the act, expressly or impliedly, he thereby waives his 
right to complain of it. I b g ,  

3. If there were no such ratification, the measureof damages (in case, that, 
using ordinary diligence, the factor could not ship to A,) is the 
difference between the price at  W, and at  B, not such difference a t  
A, and at B. Ibid. 

4, Factors have a right to definite instructions from their principals, and 
in case instructions are obscure or contradictory, they may exercise 
their honest and diligent discretion upon the subject matter, without 
becoming liable for results. 162, 

6. Whether a factor is entitled to  a discount for advances made to his 
principal, is ordinarily a question of fact to be decided by a jury. Ibi8 

FORCIBLE TRESPASS. 

See CRIYIXAL PBOCEEDIBGS, 3. 

FORNICATION AND ADULTERY. 

Bee MISCEGENATION. 

FRAUD. 

1. A conveyance to pay a dmajde  debt if made by the debtor with a fraud- 
ulent intent, ie void. Devries Y. Haywood, 63. 

2. A deed conveying property in trust for the bargainor's only son and i~ 
case of the son's death without issue, then over, prepared and regis- 
tered at  the instance of the bargainor, will not be set aside upon a bill 
by the bargainor alleging that the deed was not delivered, that its 
object was to reclaim from vice the son (~ince  dead, childless,) and that 
it was not the bargainor's intent to deprive himself of the control of the 
property: there being no other charge of fraud surprise or undue in- 
fluence, than a recital, that in preparing and registering the deed the  
bargainor was "subject to the control and influence of the improper 
constraint, advice and duress of pretended friends," and that he was 
"at the infirm and advanced age of seventy years." Harshaw v. Me- 
Combs, 76. 

3. In such case the plaintiff will not be aided by an allegation that the deed 
was not duly stamped. Ibid. 

4. When an insolvent person lnisapplied money which had been placed in 
his hands in trust for his own son, Held, that he might replace the 
aame without being guilty of fraud against other creditors. Jackson v, 
S'ivey, 261. 
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' 5. Where a bidder at auction offered one who also proposed to bid, that if 
he would desist, she would divide the land with him, held, to be a fraud. 
upon the vendor, and so, to violate the contract of purchase afterwards 
made by her as the only bidder. Whitaker v. Bond, 290. 

6. A bill for the rescission of a contract on account of fiaud perpetrated 
cafler the contract is made, will not be entertained; therefore, 

7. A bargainor of land is not entitled to such relief, in a case where he 
alleged that some years after the contract had been made, the bar- 
gainee, having asked for them upon a pretence of calculating interest, 
put the notes for the purchase money into his pocket, at  the same time 
drawing a pistol and telling the bargainor not to follow him. Fulton 
v. Lofts, 393. 

GUARDIAN AND WARD. 

1. A guardianwho advancesmoney for his ward over and above the income 
of his estate, in order to set him up in business, or for other purposes, 
without applying to the Court for leave, is not entitled to charge the 
ward with it. Shaw v. CobZe, 377. 

2. Where the administrator of a deceased ward settled with the gua rd ia~  
in February 1864, and received from him Confederate money at  its 
face value in payment of the balance due the ward, Held, that such pay- 
ment was conclusive, and the guardian was entitled to credit for it in 
an account taken between him and his ward's next of kin. Bid. 

3. Where doubts as to the propriety of an investment by a guardian, are 
sought to be removed by him by false swearing, the question will be 
decided against him. Hurdle v. Leath, 597. 

4. If a bona with two obligors, of whom the principal is solvent and the 
surety doubtful, be accepted by a guardian, he is liable if the money 
be lost. Bid.  

6. Depreciated bank notes produced by a guardian on settling his accounts, 
are not to be allowed him a t  par ; and quwe if they should be allowed 
at all, unless some satisfactory explanation accompany their produc- 
tion. Ibid. 

See CONFEDERATE MONEY, 1. 

HEARSAY. 

See EVIDENCE, 1, 6. 

HOMESTEAD. 

SejnbZe, that the provision for a Homestead in the present Constitution o f  
the State, is not unconstitutional, and has a retrospective effect. Ja& 
v. &&wood, 112. 



11. Inasmuch as the Code requires ihjunctions to be issued at  the time of 
commencing the action or at  any time afterwards before final judg- 
ment; and as by that Code all civil actions must be commenced by 
summons : Head, that an injunction ordered by the Judge upon read- 
ing the complaint, coupled with an order at  the same time to issue a 
copy of the complaint, and a summons to the defendant, was irregular 
and premature, and therefore should be dissolved. Patricku. Joynw, 673. 

12. That a provisional injunction is granted befme the issuing of a summona 
in the case, is a mere irregularity, which if waived by the defendant, 
the Court will not notice swa eponte. LieilG u. 6toke8, 612. 

13. The common injunction (as distinguished from the special) is directed 
against aparty to some suit that involves an epesity which it is desired 
to protect ; and therefore does not include a provisional injunction (as 
here) in favor of a creditor, against his debtor and a third person who 
are alleged to be conspiring to defraud him. Ibid. 

14. Therefore, in such a case the injunction will be continued, if it appesr 
reasonably necessary for the protection of the plaintiff's rights until 
the trial. Bid. 

See EXECUTION, 8. 

IRREGULARITY. 

JUDGE'S CHARGE. 

JUDGMENT. 

1. The judgment to be entered by default against a part of numerous de- 
fendants, others of whom plead or'are not taken, is, according to the 
course of the Court, only interlocutory ; therefore, 

2. Where a writ (in assumpsit upon a note) against oezren, was returned to 
Spring Term 1867, executed uponjve; and at  the return term, three 
of those taken entered pleas : a judgment final by default was taken 
against the other two : and at  the same time, an alias writ was ordered 
against those not taken : Eeld, upon application by the parties against 
whom judgment had been taken, made at  Spring Term 1868, that 
such judgment was irregular ; and should have been set aside eo far 
as  it was jnal, and allowed to stand as an interlocutory judgment. Dick 
v. dlclazcrin, 185. 

3. In a case in which, a t  Fall Term 1863, an entry of "Judgment" was 
made which was brought forward to Fall Term 1864 and, no Courts 
being held in the county during 1865, on the 8th of March, 1866, (out 
of term time) the notes declared on were handed to the Clerk, who 
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thereupon extended his memorandum above into a formal judgment as 
of Fall Term 1864 : Held, 

(a.) That such judgment was not irregular. Jacobs v. H. Burgwyn, 193. 
(b.) That the execution which issued thereupon on the 8th of March, 

1866, was irregular, as being issued upon a dormant judgment, and 
therefore might be set aside, on motion by the defendants. Ib'6stl. 

4. The assignee of a defendant has no right to have two judgments against 
such defendant set aside on the ground that they were taken upon the 
same specialty. Jacobs v. 8. Burgwyn, 196. 

5. No one but the defendant in an execution can complain of a judgment 
for being irregular. Ibid. 

6. The judgments mentioned above are not irregzclar. Creditors complain- 
ing of them cannot be relieved by m o t h  to set them aside. Ibed. 

7. A Court after allowing an irregular judgment by default final, taken at 
a previous term, to be amended into a judgment by default and en- 
quiry, haa power at  the same term to strike out such judgment alto- 
gether, and permit the defendant to plead ; therefore, no appeal lies to 
the Supreme Court from such action. Dick v. Dickson, 488. 

8. Judgments can be arrested only for some matter which appears, or for 
the omission of some matter which ought to appear, upon the record. 
State a. Douglas, 500. 

9. A regular final judgment cannot be set aside at  a subsequent term, on 
motion, even although it was entered under a misapprehension of 
counsel. Xurphy v. dlerritt, 502. 

10. An appeal from an order to vacate a judgment, leaves such judgment, 
and any execution issued under it, in full force. Bid, 

11. Judgments given now are solvable in Treasury Notes of the United 
States. dlitchell v. Hedersola, 643. 

SEE PRACTICE 14, 21, 28, 29, 32, 33; APPEAL 8. 

JUDICIAL SALE. 

1. Although a Court will set aside a sale made under its order, upon its 
being reported, or otherwise appearing, that the highest bid is ihade- 
quate ; yet it is not according to the practice in such cases, to accept a 
higher bid tendered by another party since the sale. Toodu. Parker, 379. 

2. The proper order is, to re-open the biddings. Bid, 

3. Whenever the Clerk of a Court is  appointed to make sales, &c., it is to 
be taken that he is appointed in his official capacity, unless the order 
of appointment expreesly negatives the idea; and for default under 
such appointment the Clerk and his sureties are liable upon his official 
bond. McNeill v. Morrison, 508. 

JURISDICTION. 

1. The Supreme Court has no power to grant a new trial becaue3 a ver- 
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dict is found upon ilasq$cielat testimony, or against the weight of testi- 
mony. The su$iciencyof the testimony offered is a question exclusirely 
for the jury. Whether a verdict is agailast the weight of the testimon,np 
is a matter exclusively for the discretion of the Judge who presides at 
the trial. State v. Storkey, 7. 

2. Where a note with two sureties, given before May 1 865, was discharged 
by one of them after that time, held that the County Court had juris- 
diction of a suit for contribution, under the Ordinance of June 1866, 
c. 9. Derosset v. Bradley, 17. 

3. A Court of Oyer and Terminer held in 1868, by virtue of the act of 
1862, (Feb. 9.) and under a commission from Governor Holden to a 
Judge of the Superior Court, was competent to hear and determine 
cases of crime. State v. Bakw, 276. 

4. Where a Judge of the Superior Court holds a term, it will be taken, 
prima facie at least, that he was authorized so to do, and that it w a s  
regular. Bid. 

JUSTICE OF THE PEACE. 

See OFFICERS, 1 ; LARCENY, 2 ; PRAGTICE, 14, 16,19, 20 ; W I L Y ~ B T W  

SPECIAL COURT, 2, 4. 

LARCENY. 
1. If  a servant entrusted with the custody of goods by his master, irand- 

ulently take them to convert them to his own use, he is guilty of 
larceny. State v. Jarvis, 556. 

2. Justices of the Peace have no jurisdiction of larceny. This offence re- 
mains under the cognizance of the Superior Courts. Bid. 

LEGACY. 

1. A clause in a will providing-"and should therebe anything at  my deatb 
undivided, it is my will that it be sold alzd equauy divided among my four 
sons after paying my funeral expenses and all just debts,"-in a cane 
where the residue consisted of a considerable amount of money and 
choses in action, and an inconsiderable amount of other personal prop- 
erty, disposed of the whole of suoh residue. Hogala v. Hogaa, 222. 

2. A legacy of $100 to A B, "to pay her debts, and for her support as ahe 
needs," does nol warrant an executor in seeking out such debts, 
paying them off, and retaining the amounts upon a settlement with the  
legittee. Ibid. 

8. A testator bequeathed to a certain boy $2.000, to be put at  interest for 
the purpose of educating him ; and having survived the making of his 
will twelve years, the boy (who in the interval had received little or n o  
education) at his death was a married man of about twenty-fonr years 
of age : Held, that the legatee was entitled to the legacy, and that the 
fact, that during his boyhood he refused to go to school, made no dif- 
ference. Redmond v. Bwroughs, 242. 
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4. By will made in 1854, A. J. Spivey gave certain real and personal estate 
to his wife for life, and then to a niece. The niece died in 1864, and 
Mrs. Spivey in 1867: By will, the niece gave "to the children of my 
brother Stephen W. Britton and of my sister Mary F. Miller, all of my 
propert,y of every description, to them and their heirs forever:" At 
the death of the niece, her brother Stephen had one child, which died 
before Mrs. Spivey: A year or more after its death, and before the 
death of Mrs. Spivey, another child was born to Stephen : Held t h a t  

(a.) The children of Stephen and Mary tookper capita. 

(b.) The estate of the niece in possession, was to be divlded amongst 
such of the children of Stephen and Mary as were in being at  her 
death; and her interest in the estate of A. J. Spivey, mas to be 
divided amongst such of those children as were in being at  the death 
of Mrs. Spivey. 

(c.) The interest of the deceased child of Stephen devolved at  its death 
upon its father, and was not divested out of him by the birth of the 
second child, more than ten months after such death, (Rev. Code, ch. 
38, Rule 7.) 

(d.) The rule that remainders given by will to members of a class, vest 
only in such as compose the class when the particular estate falls in, 
applies as well to gifts disposing of remainders previously crested, as to 
gifts which create remainders. B+ittm .v. Miser, 268. 

6. 1d construing a will, the chief object beidg to ascertain the meaning of 
the testator, words may be supplied or abstracted, grammatical ar- 
rangement disregarded, and clauses transposed; Tayloe v. Johnson, 361. 

6 .  Therefore, Where the context requires it, " oldest" may be read "young- 
est." 1bid. 

7. Where a testator in 1861, provided that " HeUen" should " receive $2,000 
less than either of my other two children," out of an estate consisting 
of lands, slaves, &c., Held, that the amount at present, by which Hel- 
len's share is to be diminished, is to bear such proportion to $2,000, as 
is borne by the present value of the estate (reduced by the results of 
the war) to such value in 1861. Ibid. 

8. Provisions, that upon the marriage of the testator's second daughter, her 
share should be taken out and allotted to her ; and if either of the three 
youngest children, of whom the daughter was one, should die before 
the tiwe appointed for the division of the estate, the survivors should 
inherit her share,-did not operate to give such daughter's share to the 
survivors, upon her death after marriage, although in fact, there had 
bqen no division of the estate. Ibed. 

9. When a testator directed a division of his estate upon a certain contiu- 
gency, and that a particular share thereof should thereupon be regard- 
ed as realty, Held, that such share was to be eo considered from the 
happenning of such contingency, even although there was no division. 
Bid. 
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10. A legacy of $20,000 to t,he testator's widow,-upon a survey of the 
whole mill and the state of his family and estate at  his death,-declared 
to be a charge upon the whole estate and also upon the yearly pro- 
duce of the land of his former wife, until the legacy is discharged or 
her children come of age ; and in this latter respect, such children put 
to an election between their interest under the will, and their interest 
as heirs to their nother. N<tehener v. Atkinson, 685. 

(The former decree in this case modified. See Phil. Eq. 23.) 

11. General pecuniary legacies are not chargeable upon or to be preferred 
to, specific devises of land, although the latter be found in a residuary 
clause which also includes personalty. Robznson v. M c h r ,  645. 

12. A legacy in contemplation of emancipation and removal, t o  one who 
mas a slave when the will was written, is valid ; and a bequest made in 
trust for the removal of such slave, with balance if any to him, is, 
nnder the results of the war, payable to him without abatement. 
Illid. 

13. An Executor, not expressly charged with such, has no official duty in 
connection with bequests of annuities charged upon land. Bid, 

14. Upon the death (before the testator's) of a residuary legatee, (a nephew 
and one of the heirs of the testator the real and personal estate given 
to him lapses for the benefit of the testator's heirs and next of kin. 
Bid. 

15. In case of such lapse, an annuity charged upon the land in favor of one 
of the heirs will abate pro rata. Bid. 

16. The expression lawful heirs," in a will, applied to describe those who 
are to take a bequest of personalty, means such as take that sort of 
property in cases of intestacy. N ~ ~ S O R  v. Blue, 659. 

17. personalty given by a testator who died in 1854, " to be equally divid- 
ed among all my lawful heirs," in a case where there were no lineal 
descendauts, and the next of kin are nephews andneices together with 
the children of a deceased nephew ; is to be confined to the nephews 
and neices. Ibid. 

[NOTE.-Since then aliter, by Act of 1862-9 ch. 49 ; and Act of April 6, 
1869, " Estates of deceased persons."] 

LEGAL TENDER. 

Where a vendor of land filed a bill for a specific performance of the con- 
tract, alleging that the vendee had contracted to pay specie, but had 
prevailed upon the sheriff (who had in his hands an execution for the 
money with instructions to accept specie only,) by menaces of an ap- 
peal to the Military, to receive currency ; H&, that the contract to pay 
specie having been merged in the judgment, the latter was satiajed by 
the action of the sheriff, and therefure that the vendee had alreadycom- 
plied with his contract. Gibson v. Foard, 103. 

(As to the rights of the plaintiff against the sherzy: Quaere.) 16%. 
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LIEN. 

The 6iZZ given to creditors, "without obtaining judgment at law," by the 
Ordinance of June 16th, 1866, sec. 18, creates a right, whether it be a 
lien or merely a lispendem, in favor of such creditors, from the time of 
filing, which is not disturbed by the fraudulent vendor's subsequent 
bankruptcy. Carr v. Fearilagton, 560. 

LIS PENDENS. 

See LIEN. 

One who applies for a Mandamns to compel his induction into an office, 
niust show affirmatively that he is entitled to hold such ofice. 7Vort7hy 

v. Barrett, 199. 

The prisoner and a woman offered as a witness in his behalf having lived 
together as husband and wife vhile they were slaves, and having sub- 
seqnently observed the ceren~onies required by the Act of 1866, ch. 
40, s. 5 :  Held that they were legally married, and her testimony prop- 
erly excluded. State v. Harris, 1. 

See MISCEGNATION. 

MARRIED WOMAN'S SEPARATE ESTATE. 

See HUSBABD AND WIPE, 1. 

Mi\RS.FIALLING. 

See EXECUTION, 2. 

MILITARY ORDERS. 

See INJUNCTION, 1. dlitchell v. Henderson, 64.7. 

MILLS. 

1. Instructions to a jury, that if a plaintiff sustains no injury from the 
pending of water upon his mill wheeI, still he is entitled to m m i ~ s a l  
damages, are correct. Little v. Gtanbaek, 285. 

2 .  Where a petition under the statute [Rev. Code, ch. 71, s. 8,] for damages 
caused by the erection of a mill upon the stream below, described i t  
as a "grist mill;" without calling it apulic mill, or a grist mill grindkg 
for toll, held, to be sufficient. Ibid. 

3. The mere raising of a stream within its banks, although it is not thrown 
out of them, is suficirnt to support an action for i ~ j u r y  to land through 
which it runs. Did. 

MISCEGENATION. 

The provisions of the Act. (Rev. Code, C. 68, s. 7 , )  declaring intermar- 



iiages between whites and pelsons of color to be void, are still in force 
in this State, not having been aflected by recent changes of the Con- 
stitution of the State, or of the United States; or by the Civ~l Rights 
Bill. St& v. Hazrstow 4 WTdl$an!s, 451. S. P. Stnte v. Reidmrt tj Lows, 545. 

~ i G R T G I G E .  

1.. A provision, in a mortgage dced conveying various articles of real and 
personal eslate, that when auy amount, or any note, is due, the mort- 
gagee shall call on the mortgagor for the same, and if payment be 
made, notl~ing shall be rloue, otherwise the mortgagee shall advertise 
arid sell enough to pay what is due, and the mortgagor shall direct 
wliat shall lie sold,--is a suliicient power of sale. Eynala v. Dcvsreux, 624. 

2 Where a mortgage contains a provision like the above, it is not accord- 
ing to the conrse of Courts of Equity to interfere with a proposed sale 
in cornpliauce with the tellus of the deed; especially where the 
security is deficient iri anioun?, a d  tlie mortgagor probably inso!vent. 
.Ibid. 

3. The assignee of a bond scv.wrrd 11y nio~tgage, is entitled (not!ling 
more appearing) to tile beuefit of the mortgage. I h d .  

4. If a bold secured by mortgage be renen-ed, tlie new bond retains the 
sarnesecu4ty. Ihd. 

N hTURALiZdTION. 

1. The act of Congress of t l~e  113th of Fel~ruarg lE65, on Natn~alization 
by the expression "Any woman wilo might lawfully be natnraiized 
nnder the misting law-s,"-mesns only, any woman, being a f i r e  white 
pewon, nlad not an olien encmy; f iwefwe,  where a descent wos cast upon 
the 20th of May 1863, a won~an who in 1865 had nmrried in Ireland a 
naturalized cit,izcn of the United States, conld inherit, although she 
l ~ ~ c l  always resided in Ireland, and continued to do so until after the 
descent cast. Eons v. Ji'cC'nrtliy, 299. 

2. I11 the sanle act, the rspression, "Married or who shall be married to a 
citizen oi't,he United Slates," casts a desce~it in tile above case, upon a 
woman who, having been bo1.n an alien, in 1861 married another alien, 
who declared his illteutio~i io beco~lre a citizeu in 1853, and was natur- 
alized in 1836. 

1. Wilere the defendants, nho were engaged in the ~~annfacture  of salt- 
petre up to Ll~e 14B1 of Spril 1%6, at the discontinuance of their 
operations, left sonlr of tho liquid of which saltpetre is made, iu troughs 
and hogsbeads, covered with boards, and enclosed by a sufficientfence, 
arid three months thereafter the plaintiff's cattle wandered into the 
enclosure, drauk of the liquid, and died from the the effects thereof, 
Held, that the question of mylig~nce on the part of the defendants, did 
not arise. Bowison v. Cor'ormelius, 346. 

9. If a party injured have eoralribz~ted to tile injury, he cannot recover dam- 
ages on account of it. Ibid. 



3. The act of May 26th 1864, by which persons "while twgngcd in the man- 
ufacture of saltpetre" are required "to enclose their works with a good 
and lawful fence," under penally of double the ~ a l n e  of all catlle that 
are destroyed by the liquid saltpetre, does not apl~ly after the opera- 
tions are discontinued. I&$ 

Sea P C B L ~ C  LAW? 2. 

IUEGOTIABLE PAPER. 

Endorsements by third persons of a note payable by A to B,-if made at 
the time of its execution, bind them, according to the interition of the 
palties, either as joint principals or as sureties. L'nkerv. Hobimon, 191. 

NUL TIEL RECORD. 

The issue laul tic1 record, includes two yue~tions; five, of fact, from the de- 
cision of which in the Court below there is uo appeal, the o the~ ,  cf 
law deducible from such fact, from the decision of vc-hic!~ below there 
is all appeal. Sii/?pson v. S i m p o n ,  634. 

OFFICERS. 

1. A Jnstice of the Peace bas no ~ ~ o w c r  to d f p i f  a syeelal c,ffiuer to execute 
civil process. Jfa.rsh v. Wdl iu l~ l s ,  371. 

2, The right of a de facto officer to hold his office, cannot be questioiied col- 
latera!ly--as, here, by objecting to an ansrrer purporting to have been 
sworn to before him. Guher  v. Eggsrs, 630. 

See C o s s r r ~ ~ m r o s  7, 8, 9, 10 ; NAIIDAX~S ; TAXES. 

ORDINANCES. 

1. A note given to C iu 1866, by A as principal, ariJ B as surety. in payment 
for certain notes made in 1864 by I3 to C, wLicb in lb(i6 \rere pwchas- 
ed by A from C, is a Izew contracl by A and B, and not one "in renewal 
of or a substitute for" the contracts of 1864, within the 5th section of 
thd Ordinaj~ce of March 14th, 1868. I h o d  c. Frone6erger: 36. 

1. A surety to a note made in 1861 having paid it off in 1866 ; Held, that his 
claim on that account against his principal was not included in the 
Oldinance of June 1866, which conf~rred exciuGre jurisdiction on the 
Supel ior Cou~  ts in regard to dl actions on contracts made prior to Mny 
1, 1865. S m d h  u. Noooors, 138. 

See JURISDICTION 2 ;  LIEN ; STAY Law,  K ~ n o ~ r  4. 

PARENT AND CHILD. 

Altl~ough the law allows to a pelson ~ I Z  l o ~ o  ynrc,alca t l ~ e  broadest latitude in 
governing, it is not necessary to pro1 e ~ f p r e s s  malice on his pert in 
order to convict of mnrder, if the facts s h o ~  suc11 cruelty and inhu- 
manity in whipping, as exclude the idea of pausion. Stnte v. Harris, 1. 

See APPBENTICE 1. 



PARTNERSHIP. 

1. Wheresome of the executions were against a firm, and others against 
O., one of its members, Held, as the property sold was firm property, 
and insufficient lo satisfy the former class of executions, the money 
should be divided pro rata amongst those, in exclusion of the latter 
class ; Roberts v. Oldham, 297. 

2. Also, that the fact that one of the firm creditors was secured by a mort- 
gage upon the ~epara te  property of O., had no effect in postponing his 
right to  the proceeds in the hands of the sheriff. Ibid, 

3. Where an oral contract was made with the three members of a partner- 
ship personally, Held, that they could recover npon it in their joint 
names, without regard to 2766 style of their partnership, although this 
had bzen set forth in the writ. Palha v. finall, 484. 

4. In an action for the value of lumber delivered by a firm, the acceptance 
thereof by the defendant is evidence of privity of contract between the 
parties. Bronddw v. Evans, 633. 

5. One partner cannot, without the consent of his co-partner, agree to re- 
ceive payment for goods sold by the firm, in debts due by himaelf indi- 
vidually. Ibid. 

PLEADING. 

1. Debt is the proper form of action npon a bond for the payment of a 
specified sum of money " in specie or its equivalent," where the plain- 
tiffs seeks to recover the sum specified. Rhyne v. Facaser, 36. 

2, Where the existence of a fact at nparticubr tihe is important to a party, 
he must make a distinct allegation in regard to it in his pleading. 
Dome22 a. Cooke, 227. 

3. Parties seeking to be excused from the ordinary consequences of their 
action, by reason of special circumstances, must exhibit candor and 
particularity in their statements concerning it. Bid. 

4. The right of a plaintiff to relief must always be limited by his own state- 
ments in the pleadings of his grounds for complaint. h e  v. Cobb, 
324. 

5. The " Act to suspend the Code of Civll Procedure in certain cases," rat- 
ifled March 16th, 1869, does not repeal $116, C. C. P., so as to allow of 
LLpleas" without verzj'kation. Haywood v. Brym $ Sugg, 521. 

See PUBLIC LAW, 3. 
PRACTICE. 

1. The evidence being closed on both sides, upon the defendant being per- 
mitted to recall a witness to explain a part of his testimony, it is with- 
in the discretion of the Judge to forbid the examination of the wilness 
as to new matter. State v. Harris, 1. 

2. After a nol.pros. had been entered as to one of several defendante, npon 
motion by the respective parties remaining, material amendments were 
allowed to each : Held, that any question as to costs upon the process 
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against the defendant discharged, should have been settled at  the time 
of such allowance; and that upon such question being raised after final 
judgment for the demand and costs, it will be presumed by the Court 
to have been settled. Bynzm v. Dalziel, 24. 

3. An objection that the plaintifl should have filed a special instead of a 
general replication, comes too late after verdict. (Rev. Code ch. 3: s. 
6,)  Parzsh v. WdIuZm, 51. 

4. Counsel have no right during the argument of a case tomake Obserffatd~lz~ 
upon the fact that the other party to the cause has not come forward 
as a witness therein. Deuries v. Hqwood, 63. 

5. Actions pending at  the time of the ratification of the Code, are to be pro- 
ceeded with and tried under such laws and rules then existing as may 
be applicable : thwefme, in such actions a '' counter-claim" is not ad- 
missible. Teague v. James, 01. 

6.  Suits pending at  the time of the adoption of the Code are to be proceed- 
ed in and tried under the then existing laws and rules applicable 
thereto ; tl~erefore, in an e j~ctmmt which was then pending the defen- 
dant has no right to  have relief because of a '' counter-claim" under a 
bond for title from the plaintiff. Gaither v. Gibson, 93. 

7. The word "actions," in the first line of paragraphs 3 and 4, in 5 8, of the 
Code of Civil Procedure, is in the objective case, and is governed by 
the preposition '' to," in the first line of the section ; therefore the 
words but such actions" must be supplied in each paragraph im- 
mediately preceding the verb "shall be governed," in the fifth line of 
the former, and the fourth line of the latter paragraph. S~ni lh  u. He- 
I lwaie,  95. 

8. Actions commenced after the adoption of the Code upon contracts not 
embraced in the Stay Law Ordinance, must be brought before the 
Clerk. Ibid. 

9. Actions upon contracts entered into before the ratification of the Code 
must be returned before the Clerk. Sweyson v. Harvey, 106. 

LO. Where, at  the time that a motion for aproeedelzdo to the County Conrt 
was made in the Superior Court, the nlotion should have been granted, 
and in the interval between that time and the time when the case was 
decided in the Supreme Court, the County Courts had been abolished : 
EeZd, that as the Court was not informed whether the record of the case 
had been transferred, the only order practicable was, that the case be 
remanded to the Superior Court, in order that the plaintiff might take 
such steps as he might be advised. Aycoek v. Earrisola, 145. 

11. Causes under the Code cannot be " set for hearing and transferred" to 
this Court ; they can come up only by appeal. Wadsworth v. Daois, 251. 

12. As the Code of Civil Procedure does not provide for the writ of neeor- 
dnri, until further legislation the Courts mnst be governed in respect 
to that writ by the rules of the Common Law. dinrsh a. Williams, 371. 



13. Suits pending a t  the time of the adoption of the Code of Civil Proce- 
dure are not goverred in practice by such Code ; therefore any set-@' 
claimed by a defendant therein m w t  he a legal one, and such as could 
have been enforced in Courts of law heretofere. TTdentiize v. Holhmaa, 
475. 

14. A jndgment given by a magistrate in one comty cannot be docketed 
in another, unless preriously docketed in the former county ; and what 
is ailo~vad to be docketed in the latter county is, the transcript of 
judgment as docketed in the former. &Aden v. Barsister, 478. 

15. Where a docketed judgment is relied upon as authority for an arrest of 
the person by process of execution thereunder, it is necessary thal the  
qfirZclvit and order o f  arrest in the Court of the Magistrate shall be  
docketed with the judgment. AWer, if such judgment is to be enforc- 
ed by execution against land only. Ibid. 

16. Upon an appeal from an order of the Clerk, to the Judge, the latter 911ag 
hear any evidence that would have been competent before the former, 
although in fact not introduced. Ihid. 

17. In a case where the question before the Clerk (or Judge) of the second 
county, is as to the right to issue process of execution against the body 
of the defendant, it is not competent for him to hear par01 evidence, 
to show that an affidavit and an order of arrest were in fact made be- 
fore the magistrate in the first county, although the transcript shows 
none. Ibid. 

18. The judgment as actually docketed is the only authority for the exe- 
cution named ; the form of the docketed judgment depends upon that 
of the transcript actually sent. Did. 

19. A judgment may be properly docketed from the original papers before 
the magistrale: instead of from a transcript of them. Ibid. 

20. Amendments of the judgmer~t before the magistrate, or of the transcript, 
can be made only before the tribunal which rendered the one, 
or issued the other. Ibid 

21. Where a Sheriff has notice that there is a dispute as to his right to col- 
lect from the defendant certain money, and afterwards pays such 
money to the plaintiff, pending the controversy : Iickd, that upon its 
being decided that such money was improperly coilected, the order t o  
return it to the defendant, is properly directed to the Sheriff. Ihid 

22. Writs of summons issued in January 1869, should have been returnable 
before the Clerk, and therefore if made returnable before the Judge 
at  Spring Term 1669, on motion by .the defendant to that effect, 
should have been dismissed. Since then the act of April 1 1869, '' to 
amend certain irregula:itiesV &c.. allows such errors to be cured by 
amendment &c. Johlasola v. Jtdd, 498. 

23. If a jury decide correctly a question of law improperly left to them 
by the Court, the verdict cules the erlor of the Court. G'ltn9% u. 12. B, 
Co., 510. 
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24. Where the case transmitted to this Court shows that one party, in 
order to establish his title to land, tendered evidence of a prrrol lrirse 
thereof, and that it was rejected by the presiding Judge : Held, that it 
will not be presumed, in the absence of any reason assigned, for the 
purpose of supporting the ruling below, that the lease was one which 
the Statute of Frauds requires to be iu writing. B m w a  v. I?<~shCzyto?:, 

514. 

25. In  order to make out error in the direction of the Judge below, it ia 
not necessary to show that the evidence exclufied would hare iliadr 
a good case for him who offers it-but, that by its exclusion he was 
prevented from developilag his case. Ibid. 

26. A Judge is not bound to follow the very words used by counsel in a 
prayer for instructions, provided that he is substantially correct in the 
language which he does use. State v. Bratztley $ Vatk in s ,  518. 

27. Where a lost execution was alleged to be a Iink in the title of a p1ai:l- 
tiff in ejectment: Veld ,  that such fact did not render an application 
under an independent motion, made without notice to the other party, 
a correct method of supplying the loss ; also, that what was required of 
the ?laintiff was only, to notify the defenrllant that on the trial of the 
ejectaent the loss would be proved, and on doing so, to prove ils con- 
tents by parol. Stanly o. iffassingill, 558. 

28. Where a judgment by default has been taken against a principal and his 
surety, the fact that no process in the suit had been served upon the 
the former, affords no ground for vacating such judgment as against 
the latter. Mason o. Miles, 564. 

29. Under the new practice in this State, by analogy to the old, relief 
against, a judgment, sought because the defetzdanl had not beela s m e d  with 
process in the case, is not to be made the subject of a p a s i  equitable 
proceeding, but must be applied for by a motion incidental to the 
judgment impeached. IbiX 

80. Where a prima facie case is made, either upon afidavit or other suEcieritl 
proof, a rule nisi is granted, as of course. Schenck Expar t e ,  601. 

31. Certain expressions in an affidavit-relied upon as impairing its effec.t,, 
Held to be surplusage. Ibid. 

82. The provision of the Code C. I?. giving plaintiif& having judgment, t3,t.i: 
years in which to issue execution, applies to judgments pending at its 

adoption : therefore, a plaintiff in such a judgment which at  the time of 
application was more than a year old, had a right to have it docketeJ. 
Harris o. E l ,  653. 

33. Qucere, whether a creditor by prior docketed judgment, who places hid 
execution in the SherilYs hands after a sale, can intercept its proceedq, 
to the prejudice of creditors by s~tbsequent docketed judgments, whcbe 
executions were in the Sheriffs hands at the sale 1 Ibzd. 

See APPEAL ; ARREST ; EQUITY ; INJUNCTION ; JUDGMENT, 1 ; JUDIC:AL 

SALES ; PLEADING; PROCESS; RETURN, 1 ; WIDOW, 3. 
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PROCESS. 

Writs signed In blank by Clerks, and handed to Attorneys for their use, if 
subsequently filled up by the latter are regular and tufficient writs. 
At all events, such writs when returned and received by the Clerks are 
regular as against them. Prosecution bonds taken by the Attorneys in 
such cases are as if taken by the Clel ks, and will pievent the incur- 
ring of the penalty for not taki: g such bonds, werl althongh not 
returnedat the first Coart with the writ. Croowz v.  Jiorrzrcg, 691. 

PROSECUTOR. 

SEE COSTS. 

PUBLIC LAW. 

1. A Lieutenant and a Private in the army of the United States, who by 
cc'mtnand of their Captain, took from a citizen on the 17th of May 
1635, two horses, were thereby guilty of a trespass. ViZson v .  Frank- 
Im, 269. 

2. Where an officer in the military selvice of the Confederate States, 
whilst absent from such service contracted with a Rail Road Company 
to transport him to the headquarters of the army in order to report to 
the Commander-in-Chief, and received personal injury on the route by 
the negligence of such Company; Held, that because then and there 
engaged in an act of hostility to the United States, he was not entitled 
to recover damages. Turlzer v .  ATorth Carolina Rail Road Co., 522. 

3. Such defence arises upon the plea of the aeneral Issue. Bid. 

See CONTRACT, I ; EMANOIPATIOX. 

RAPE. 

See EVIDENCE, 2 ; INDICTDIEST. 

XATIONAL DOUBT. 

1. Upon a trial for murder, the fact of killing with a deadly weapon being 
admitted or proved, the burden of showing any matter of mitigation, 
excuse or justification is thrown upon the prisoner. Slate v. Willis, 26, 

2. It is incumbent on the prisoner to establish such matter, neither beyond a 
reasonable doubt nor accordhg to Ihe prepolzderance of testimony, but, to the 
sntisfactiola of the jury. Bid. 

RECORDARI. 

See PRACTICE, 12. 

REGISTRATION OF DEEDS. 

See INDIANB, 1. 

REPLEVIN. 

1. A judgment in an action of Replevin, brought under Rev. Code, ch. 98, 
for the penalty of the bond given by the defendant according to the 
provisions of Q 4, without a previouu judgment against the defendant, 
as at  common law, is erroneous. Gcott v. EZIiott, 216. 
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In such case the judgment shnnlil be, that the plaintiff recover the thilag, 
and in case it cannot be had, then the value assessed ; and also d m n a p  
for the caption and detention, with his costs; and, superadded thereto, 
a judgment against the defendant and his sureties, for the penalty of 
tire bond, to be discharged by performing the former judgment. Ibid. 

The value should be assessed as at  the time of the trial, and not at  that 
of the caption. Ibid. 

I t  is erroneous to assume that six per cent. is the proper measure of 
damages in such case; it might be more, or less. Bid. 

Semble, that the judgment in such cases should not include a sheriff 
who has been fixed as special bail of the defendant, but that he is to be 
leacl~ed by sci. fa., and entitled to surrender his principal in discharge 
of his liability. Ibid. 

The provision in the Act, that Replevin may be maintained against per- 
sons in possession, wherever Trover or Detilaue will lie, is not universal, 
but sub b no do only, reference being had to the d~fferent natures of the 
actions spoken of, Ibid. 

Where the defendant in a writ of replevin was not in posseasion of the 
tbing sued for at the time the writ was issued, and refused to give 
bond, no recovery can be had against him. Hgers u. Credle, 604. 

Third persons, who after the issuing of a writ of replevin come forward 
and give the bond and receive possession of the thing sued for, from 
the plaintiff, are not liable to a recovery in such action. Bid.  

RETURN. 

Where a wen. ex., was returned to August Term 1866 of Wayne County 
Court endorsed "No sale on account of the Stay Law ;" Held, that such 
was not a due return ; also, that the plaintiff in the execution was enti- 
tled to have another writ of wen. ex. issued from the August Term. 
Aycock v. Hawison, 145. 

See EXECUTION, 8 ; SHERIFF, 1. 

BALES. 

See SLAVES ; CONTRACT. 

" SCALE." 

1. The Constitution of the United States does not forbid a State from 
altering the rule of evidence which heretofore excluded par01 evidence 
offered to contradict or vary the terms of a written contract. Rob~sopa 
u. Brown, 554. 

2. The rule for applying the Scale, under the ordinance of Oct. 18th 1865, 
and the acts of 1866, cc. 38 and 39, is : 

ca.) Money contracts are presumed to be solvable in Confederate money, 
and the value thereof must be estimated by the jury k coin according 
to the legislative scale, and then the depreciation of tfniled States 
Treasury notes must be added to the amount as estimated in coin: 



(This division applies only to contracts where Confederate money was 
the consideration.) 

(b.) In all other caves of contracts, the value of the property or other 
consideration, may be shown in evidence, and the j u ~  y must eatinlate 
such value in U. 9. Treasury notes. Ibid. 

See A~SUMPSIT. 

SCIRE FACIBS. 

The plaintiff in a AS& Fa. under sec. 20, ch. 46 of the Rev. Code, must show 
himself to be the party aggrieved by tbe default in question : Ttierefore, 
where the defendant therein pleaded m l  tie2 record, and the presiding 
Judge, having fomd that the writing uponrecord was as follows; "that 
the defendants [to the original suit] are the tenants of the plaintiff' 
[therein], and are guilty of the trespass declared upon in the declara- 
tion of ejectment, aud assess the plaintiff's damage to a penny, and 
that the Clerk's office have judgment and execution for the plaintiffs 
costs ;" thereupon, also found the issue in favor of the plaintiff in the 
sci. fa. : ICeZd, to be error, as tbe record showed no judgment in favor 
of such plaintill. Simpon v. Simpsola, 534. 

SELLING ROSIN IN WILMINGTON. 

The penalty for selling rosin in Wilmington without having it weighed, 
given by act of 19th March 1869, is not incurred where the rosin when 
sold was in transitzl from Wilmington to New York, although the 
parties to the sale were both at the time in WiImington. Atkimon e. 
KGiZioins, 592. 

SETTLEMENT. 

See BASTARDY 4. 

SHERIFF. 

Where one who had been arrested under a eapias ad respondeadum, escaped 
from the sheriff, and the latter by his return negatived any idea that he 
,ntended to become special bail for the party escaped, Eeld, that the 
sheriff and his sureties were liable upon his official bond for such es- 
cape, and that  the measure of damages: was, not the debt and interest, 
but such actual damages as the plaintiff had sustained. Lush v. Tails, 
188. 

See CO~STITUTION 7, 8, 9 ;  TAXES ; PRACTICE 21. 

SLAVES. 

The sale of a slave in September 1864, in North Carolina, constituted a 
veluabl8 colasideradiola for any promise made to pay for tbe same. Xar-. 
rell v. Tatson, 454. 

SPECIFIC PERFORMANCE. 

1. Where a part of the consideration for a contract to sell land made in 
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Narch 1865, was a sum in Confederate currency, which was not paid, 
and before the contract was completed, that currency had become 
worthless, Held, that the purchaser was. not entitled to a decree for 
specific performance. Love v. Cobb, 328. 
Where one bargains for land of another who (as he knows,) has only 
an equitable title, Eeld, upon the latter being unable to procure a title, 
by the refusal of his bargainor, that he is not bound to a specific per- 
formance of his contract. Ibid. 
Specific performance will not be decreed, where, in the nature of things, 
the only effect of the decree will be to imprison the defendant per- 
petually. Ibid. 
Equity will not enforce the specific performance of a cor~tract nnless it 
be practicable, and unless the party seeking relief show that in reason- 
able time he performed hip part of the contract, or at  the time of seek- 
ing relief is able and ready t,o do so; nor will it rescind a contract 
otherwise valid, because subsequent events have so materially changed 
its operation as to render it hard and oppressive upon one of the par- 
ties ; therefore, 

Whele in 1863 one agreed, for a sum in Confederate money, to sell land 
to another, &c., and to relieve the land from a dower estate ; and a 
deed for the land was then executed and a partial payment made j 

Held, that upon the former party's delaying to tender a deed for the 
dower right until 1867, he could not compel the latter to specific per- 
formance of his part of such contract ; also, 

That he had no right to ask for a rescission of the contract. Addbzgton 
v. Setzer, 389. 

Semble, that a bill for the specific performance of a contract to convey 
land cannot be sustained by a vendee, where the memorandum in 
writing relied upon, identjfies the tract merely as "a certain tract of 
land where he [the bargafnee] now lives," and the bill avers that such 
tract was sold, fraudulently, as containing 328 acres, but in truth con- 
tained only 100 acres, and thereupon proceeds to ask an account of 
what has been paid by the plaintiff, and a conveyance of the 
100 acres, with compensation; the principle of the class of cases 
nearest to this being, that a vendor may ask for specific performance 
offering compensation for a failure in the title t o  some small and ifiavza- 
terialpart of the land. Cubor v. Bggcrs, 630. 

See LEGAL TENDER. 

STAMPS. 

See FRAUD 3. 

STATUTES. 

The comma, at  the end of the word " store," in section 2, of Rev. Code, 
ch. 34, is a misplint; the enrolled bill in the office of the Secretary of 
State has no such comma, and thus shows that Ihe word is used as an 
adjective, qualifying the word Lfhouse" which follows. Statev.PuZley 8. 

SEE CONSTITUTION ; IXPRISONHENT FOR DEBT, 1. 
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.STATUTE OF FRAUDS. 

1. A promise by a third person to answer for the debt of another which 
other is not thereupon discharged from all liability-is within the 
Statute of Frauds, and must be in wri~ing. Cowzbs v. Harshaw, 198. 

2. That there is a consideration for such promise, does not affect this 
rule. Ibid 

3. Where there is a valid contract for the sale of land betwixt A and B, as 
principals, Held, that C cannot be substituted to the rights or duties of 
either party without an agreement ird writing. Lwc v. C'obb, 324. 

STATUTES OF LIMITATIONS. 

The land of a feme convert having been conveyed without her privy examin- 
ation, Iield, that there was no adverse possession as against her issue, 
until after the death of the husband. Eineade v. Perkks, 282. 

The Statute of limitations, in actions upon unsealed contracts, has been 
suspended since September lst, 1861, and, by present legislation, is to 
remain so until January lst, 1870. Johnson v. Winslow, 552. 

STAY LAW. 

1. The Stay Law, contained in the Ordinances of June 1866 and March 
1868, impairs the obligation of contracts, and is therefore void. Jacobs 
v. &~zallwood, 112, Rives v. Williams, 128, Zolt v. Iseley, 129, Swepon v. 
Chapmara, 130, Tale v. Estes, 130, Grier v. Bysnner, 131. 

2. The act of March 16th 1869, (Stay Law) does not profess to authorize 
the continuance of causes then pending on issues regularly joined upon 
the ordinary pleas for delay. Greerrlee v. Greenlee, 503. 

See RETURN. 

SUBROGATION. 

See DEVISE 1. 

SURETY. 

Where two sureties on a note to a bank, agreed, after the insolvency of their 
principal, to  employ a broker to boy notes of the bank to an amount 
sufficient to  pay the debt, and one of them paid the broker for notes 
purchased by him, and discharged the debt : Held that he could main- 
tain an action on the case against his co-surety for contribution. 
Derosset v. Bradley, 17. 

See ORDINANCES, 1,  2 ; CREDITOR A N D  SURETY. 

TAXES. 

1. The duty of collecting taxes, although in this State ordinarily discharg- 
ed by sheriffs, is not incident to their office as such, and so does not 
terminate with the termination of such office : Perrg v. Campbell, 257. 

2. Therefore, one who is specially deputed by a sheriff to  collect taxes, con- 
tinues to be a deputy for that purpose after a resignation by his princi- 
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pal ; and the sureties upon his bond are liable for the nloney by him 
collected after that time. Ibid. 

TENANCY. 

SEE "CROPPER." 

TORT. 

A purpose to damaqe does not make an act, otlle~wise lawful, injurious in a 
legal sense. Thornton v. Thornton, 211. 

See MILLS 3. 

TRESPASS. 

An officer having two executions against the plaintiff and his father, and 
another execu>od against the father alone, levied on three horses be- 
longing to the plaintiff, as the property of the father ; the plaintiff off- 
ered to pay off the executions against himself, but the officer refused to  
receive the money, and proceeded to sell the horses : Held, that the 
officer became a trespasser ab initio, and was liable ila an action of tres- 
pass, for the value of the two horses last sold. Parrish v. Wilhehn, 50- 

Trespass for mesne profits cannot be maintained by the lessor of 
the plaintiff in a previous ejeetmslat, unless he go into actual possess- 
ion of the premises after their recovery in such previous action. Stan- 
cd u. CaZvert, 616. 

Neither confession of lease entry and ouster in the previous action, nor t h e  
fact that pending such action the plaintiffs interest in the premises 
was destroyed, affects this rule. Bid. 

SEE PUBLIC LAW, 1. 

TRUSTS AND TRUSTEES. 

See CONFEDERATE MONEY ; DEVISE 6,  7 ; EXANCIPATION 5 ; FRAUD ; 

MORTGAGE. 

USURY. 

SEE BILL TO PEPPETUATE, &c., 1. 

VEN. EX. 

The fact that the older writs of Ven. Ex. are affected by the Stay Law, in a 
case where the property levied on was sold by writs not so affected- 
does not change the rule that the proceeds of sale by a Shariff are to 
be applied to the oldest execution in his hands. Dunn v. Nichols, 107- 

The Fi. Fa. clause attached to  a writ of Ven. Ex. has not the force of au 
alias Fi. Fa., but is dependentuponlhe result of the sale under the Ven. 
Ex.; when, if such sale be insufficient for the purposes of the execution, 
it for the first time becomes operative. Ibid. 

Where personal property was sold under a junior execution, before it was 
known what would be the result of a sale under a Ven. Ex. of older 

/ date, levied on land, Held, that its proceeds were appropriated to such 
execution. Ibid, 

See EXECUTION. 



WASTE. 

Semlik, That, in analogy to the case of mines abendy clpemd, it is not waste 
tor an occupant to contir~ue to make brick on premises used for that 
purpose when the occupancy cou~menced. Sledge v. Bkon, 374. 

1. A testator having given to his wife, besides other property, one half of 
his land, and to a daughter the other half, (with certain certain slaves, 
e~~wzcipoted at  the time of the testator'a death,) and having protided 
tLat his debts should be "paid out of the funds raised off the property 
p r e n  to his wife. Held, as the daughter had d ~ e d  in the testator's life- 
time, and the personalty had been exhausted, that her lapsed land should 
next be applied to the payment of debts. Gulley v. Hollowny, 84. 

2. In such case, if it becomes necessary to resort to the land devised to the 
vit'e, she is entitled, under Rev. Code, ch. 118, s. 8, to one-third of the 
vliole of the realty for life, as if the husband had died intestate. Bid. 

3. The elltry of a dissent by the widow, is an incident to the jurisdiction of 
Probate, and as this jurisdiction has been conferred upon the Clerk of 
the Superior Court, the widow's dissent is to be made and entel.ed in 
his office. Ramozw v. Ra9nsour, 231. 

4. The sole spoken of in the Ordinance of March 5th, I868 (c. 40, s. 2) is a 
sale for the benefib of the creditors or heirs of the testator, arld not 
o te  by the widow for the benefit of hev creditors. Ifid. 

6, In a case where it appeared that the widow, as general devisee under 
her husband's will, had conveyed a large part of the land in trust for 
l ~ a p e n t  of her own debts, and afterwards. under the Ordinance above 
~nentioned, had dissented and was seekiiig to have dower therein; 
Held, that she was entitled to dower ; and also, that the trustee in the 
deed mas not a uecessary party to herspetition. 16id. 

5. A m-idow who is entitled to  dower, can ordir~arily exercise no right over 
th- laud until her dower has been assigned. )P'efibv. Uqle, 2 i l .  

WILL. 

1. Wilere a testator leaves two wills, that of later dale not expressly revok- 
ing the former, and the former is propounded for probate ; Held, to be 
proper fun. the Court to leave to the jury the question, whether it was 
the intention of the testator that the former paper-writing should Iw 
his d l .  Fleming v. Fleming, 209. 

2. A ~vill is to be construed nor. only by its language, but by the condition 
of the testator's fanlily and estate. Lassiter v. Wood, 360. 

3. Where a genelal purpose can be gathered from a will, particular disposi- 
tions in coufllct the~ewitll, must give way. Ibid. 

See Wr~on* 1, 2. 

WILL-NUNCUPATIVE. 

Where a person, being ila wtvewis, and conscioas of it,-se~b for a friend 
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with whom he had often talked on the subject of a will,-and told him 
what disposition he wanted to make of his property, and then such 
friend replied that if he  anted to do anything of that kind he had 
better have some other person in the room, and thereupon the speaker 
went out and brought in another person, and in the presence of Lhe 
sick man repeated the proposed disposition of the property, to which 
the latter amenLed : Heki, to be a sufficient rogatio testium to satiafy the 
requirements of a nuncupative will. finith v. &nitla, 637. 

WlLMINGTON SPECIAL COURT. 

1. Petit larceny being a felony in this State, the Special Court established 
for the City of Wilmington has no jnrisdiction of it. Statev. Haughton, 
491. 

2. Neither a Jostice of the Peace, nor the Judge of the Special Court of the 
C ~ t y  of Wilmington, has jurivdiction over larceny. McLaurine Ex 
Parte, 528. 

.3. The poxer of the Jnclge of the Special Court of Wilmington to issue 
writs of Jmbm cmym, is confined to criminal cases falling within his 
jurisd~ction. Ibid. 

4. By the Constitution of the State original jurisdiction of civil actions is 
vested exclusively either in the Superior Courts or in Justices of the 
Peace ; and Justices of the Peace are required to be elected by the 
several townships ; therefore, the aet of Dee. lOlh 1868, (amending the 
charter of the City of Wilmington,) so far as it gives to the Judge of 
the Special Court jn~isdiction of certain penalties and fines, and the 
general powem of a Justice of the Peace, is void. Wilinington o. Davk, 
682. 

WITNESS. 

1. The Act (Rev. Code c. 107, s. 71) which renders persons of color ,in- 
competeut as witnesses in certain cases, is repugnant to the Constitu- 
tion, and is repealed thereby. State v. Underuood, 98. 

2. One who is under sentence of death for a felony,'is nevertheless com- 
petent as a witness. Ibirl. 

3. To show the disposition of a witness towards the prisoner, he may be 
apked whether he had not heard that the priaon~r had been a witness 
against him for the same oeence. State v. Earstan, 294. 

4. Where a witneta stated, in reply to the question whether the prisoner 
had not been sworn against him,-that he had not heard him examined, 
hut had ha rd  that the prisoner was a witness, and swore against him, 
Held, PEAEUON, C. J. dubitante, that the latter part of the answer was 
sufficiently responsive, to render it regular for the prisoner to object 
to the ruling of the Court upon its competency, without any further 
esamirlation upon his part. Did. 

8. Under the Act of 1866, oh. 43, a n7ife was not a competent witness for her 
husband. Rice v. Eeith, 819. 



6. I t  is now otherwise, under the Code of Civil Procedure, $ 311 Ibtd. 

7. Wheie an imputation against the character of a witness is made by the 
very question which is put to him, evidence in support of t11aL char- 
acter becomes competent. Scate v. Cherry, 493. 

8. A witness called merely to  sustain or impeach the character of another 
witness in the cause, may himself be either impeached or huatained. 
Ibid. 

YEAR'S PROVISION. 

1. I t  is not the lapse of time since the death of the husband, but such lapse 
since the taking out of administration, that affects the right of the 
widow to a Year's provision : Rogers Ex Parte, 110 

2. TJwj$ore, where the husband died in June 1860, and administration wau 
not taken out until Febrcary Term 1865 ; held, that the widow was 
entitled to such provision under a petition filed at that term. Bid. 

3.  fa widow who has petitioned for x Year's allowance die after the Com- 
missioners have made the allotment and before the confirmalion of 
their report by the Court, the petition abates, and cannot br revived by 
her administrator. Dun%, Ex Perte,  137. 


