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CASES I N  EQUITY, 
ARGUED AND DETERMINED 

IN TIIE 

B U P R E M E  COURT OF N O R T H  C A R O L I N A ,  

AT RALEIGH. 

JUNE TERM, 1858, 

XUBDOCRMcK'INNON against. ELIZA McDONALD and others.* 

The English doctrine, that a wife, by an arrangement wit11 her husband, can 
become a free-trader, and hold the proceeds of her labor to the exclusion 
of his creditors, does not obtain in this State. 

Where land was purchased by a feme with her earnings and the deed made 
to her, a sale of such land, under an. execution against the husband, passes 
nothing. 

If a party defendant, who llas no interest in the subject matter in controversy, 
disclaim all right, the bill will be dismissed as to him, wit7~ cosls; but if he 
set up claim, and insist upon a declaration of his rights, the dismissal, as tp 
him, will be made without'costs. 

Tim bilf was filed in- the Court of Equity of Ot~mBeditnd 
County, a i d  removed. by consent to this Court.. 

The plaintiff alleges that the defendant, Alexander NcDbn- 
aid, was indebted to Itim in the sum of $134, i n  two several 
notes, on which lie recovered-j udgments before justices of the 

*This case, and the one following it, were decided at the last term, and 
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McKinnon v. McDonald. 

peace, and took out executions thereon-that the same were 
levied on the tract of land which is the subject of this con- 
troversy, and that it was sold to the defenclan t McLeran, for 
the sum of one dollar, and that no part of his debt lias been 
satisfied. I-Ie further alleges, tliat the land in question, was 
bought by the defendant, Eliza, wife of tlie said AlcDonalcl, 
and the deed taken in her name; that this was done on the 
ground and claim, that tlie said Zliza had been perinitted by 
her husband to work for herself, and to have the proceeds of 
her own personal labor. 

The plaintiff contends that tlie wife's labor belongs to the 
Iinsband, and tliat by the policy of the lams of this State, no 
such protection is afforded to tlie earnings of tlle wife as to 
secure it to her, and tliat this land having been purchased with 
money, which in law, was the husband's, the same is subject 
to the payment of his debts ; that the '~,urcliase by McLeran 
amounts to nothing, for that there was no legal. or equitable 
estate in the husband tvllich could be sold by execution, or if 
there was any such, he arers that the said McLeran purchas- 
ed upon an exprees trust to hold for the defendant, Eliza, the 
wife. The prayer of the bill is to subject the land in question 
to plaintiff's debt. 

The answer of the defendant Eliza, the vife, states that, her 
husband the defendant, Alexander, greatly neglected his fam- 
ily, a i d  was much addicted to intc~llperance ; that on this ac- 
count, she was obliged to live apart froni liini ; that she ob- 
tained the privilege from her said linsband of working for the 
support of herself and family, mith an understanding and 
agreement tliat whatever she could innlie, beyond such support, 
sliould be her own exclusive property, free from his debts, and 
beyond his control ; tliat being a good seamstress, slie was able, 
by dint of diligence and economy, to lay up, from time to tinle, 
sinall sums tdieremitll she purcl~ased the land in qnestion, and 
by the same kind of exertions paid for tlie building of a house 
thereon ; that this was long before tlie indebtedness of her 
husband to the plaintiff arose ; that i t  was very well known in 
the vicinity that she was permitted by her llusba nd to tracl 
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and work for herself; that she was credited and charged in 
the books of merchants in the town of Fa~etteville, on her 
own account, and not on that of her husband, who, for a great 
nnniber of years, was not at all looked to for any debt of her 
contracting, nor for any of the expenses of the family ; that 
this purcllaae was niacle by her since the act of 1548,'and that 
the object was to vest an absolute title in herself for her sole 
use and bonefit. 

The defendant, McLeran, says that he purchased the land 
without any concert or understanding with the defendant, 
Eliza ; that he h e w  nothing of the previous judgments, or of 
the proposed sale; that happening to be preserlt when the sher- 
iff cried the sale, he bid one dollar, at which the landin ques- 
tion was knocked off to him, and he took the sheriff's deed for 
it. H e  further says, that after the sale, he made a public dec- 
laration, that if any friend of Mrs. McDonald would pay him 
back the sum paid by him,he would release the title to her. 
He insists, as the case now stands, upon the validity of his 
purchase. 

The answer of McDonald, the husband, confirms the alle- 
gations in the answer of the wife. 

The cause was heard upon bill and answers, and tramsmit- 
ted to this Court. 

C. G. W~ight,  for the plaintiff, argned as follows : 
1st. That the earnings of the wif'e, during the coverture, 

mere the earnings of the husband, for which the husband could 
sue alone, or as matter of favor, join his wife, And that lands, 
so purchased, were, in Equity, the lands of the husband, nn- 
less under pecnliar circuinstances which do not arise in this 
case. But, where the legal title is in the wife, the husband 
has no such interest as is liable nnder the statute of 1813, be- 
cause there is no estate as contemplated by that enactment. I t  
is only a "jus merum," a mere right to a snbpcena for the decZar- 
otion of a trust, as distinguished from a trust actually in esse, 
or the estate within the meaning of the act. 3'dsonv. Hughes, 
Jones' Eq. vol. 2nd page, 37-top. ; also, Rev, Code, for the 
statute of 1812. 



4 I N  T B E  SUPREME CTOURT. 
- - 

hIcRinnon v. McDonald. 

2nd. Tt ~tca~inot be daimed for the ~ ~ i f ' e  that she is a "soI'e 
trader" by any general law or pnrticnlar custom. The poTicy 
of our lam, wit11 an eye todolnestic hannony, has been against 
i t ;  hence the stipposed merger of the existence of the wife in- 
to tliat of her husband. A inan cannot grant to his nif'e dnr- 
ing the coverture, albeit he may devise lands, for tliat takes 
effect after the death of the devisor. I-Pe niay covenant wz'tlr 
clnotl~er to stand seized, or make a feofment to her use ; i i t t .  
sec. lGS, 1 vol. Bnt he cannot covenant with her to atand seiz- 
ed, beeanse tllej we  one. She may be his ugent, and if she 
buys with liis money, she becomes his trustee, a r~d tlle lands 
his. The husband may repndiate the contract out and out, 
but because he may assent to such ctgency, i t  does ilot clinnge 
the relation of the parties, nor vcst in lier an inlcrest which 
flows from the consideration ]mid by tlie husband. In onr 
ease, the lands were purcliasecl \rithont eons~~lting McDonald, 
withont his knowledge,. and at n time when he was co71fcssed- 
2y insoZw~~t. It is trnc, he assentcd aftes~vl-nrcls, but not nntil 
he had obtained credit upon tlie faith of lmds  pn~.el~aslied 
wit11 his ~noney. 

The case of Xee v. Tinssei*, Ire. Bq., TOT. 2d. 11. 55.3, p s e n t s  
the qnestion b e t ~ ~ e e n  the executor and the w?7e of flu testatw: 
as between tlien~, the law is plain enougli, bnt l i o ~  i t  .cvouEd 
be, if the complainant had been n creditor, (wliicl~ is our case) 
the Conrt, in  that event, did not decide. The land was cvi- 
dently bo~lglit witllont his linon-ledge at the timc, a ~ d  he had 
the riglit to insist upon n conmjance to Iiin~self; he was in- 
solvent then, and ever aftertvards, and he cannot now assent 
to an arrangement wliicll, while i t  procnres cl-edit, withholds 
the Incans of payment. I t  ~vonld be a blind, a trap if it Tvere 
so. IVI~aterer right McDonald, after tlie purcliasc, had to call 
for the estate, to tltat ~.igltt a bonnJ(b ci.cditol.sliceeetls. 

3rd. As to the other defendant, McLeran, he can o d y  liave 
what he got a$ law under his sheriff's cleed, wliich was the 

' bare possession. McDonsld had nothing lizore ; Ije was not a 
tenant by courtesy inchoate, because a, man cannot be that of 
a mere right.. The wife must be seized. And if McLeran got 
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nothing, and is in possession of lands that do not %e2cmg to him, 
tie holds upon an imnptied trust, f ~ r  the benefit e i t h r  sf Mo 
Dondcl, or any 6ona$de creditor, as is sabstmtially eet fbrtla 
in Page vv, Goodman, Ire. Eq., vol. 8, page 16. He is a vol- 
nnteer; bis condition is that of a speculatol; and cannot by any 
peferred Eqnity call for the estate to the prejudice of com- 
plainant's right, who is a bona $de creditor. 

4th. If it be insisted, that because McLeran got nothing, 
be is i~nproperly rnade a party, tlie answer is, Iic is interested 
iia the subject matter of tlie decree, and his riglits to the pos- 
session. even, ought not to be p:~ssecl upon withont his Being 
heard, because the prayer is n specific one, under tlaa before 
recited case of P a p  v. GonJmnn ; and tliis, too, wlietlier he 
traverses the holcling for the benefit of Ilia oo-defendant or not, 
for the reason before given. 

5th. The case does not present that of a 'Lnaked trust," 
and, tlrerefbre, liable nncler tho statate of 1512. I t  is not with- 
in the provisions of I3 Eliz., because it was no conveyance by 
f&e huubaad to det'ra~ld creditors, and for that reason void. I t  
is not within tbe statate of 1825, for protection of feme co- 
verts' estate, bmause not by descent or devise, but simply n 
m e ~ e  rigfit in the hnsband to hare lands, purchased with his 
nwn nloney, to be declared his lands, and liable to his debts, to 
all of wllieli riglits, Ilii creditors succeed, whether in the hands * of tlie original holder or tlmse s f  a volunttty purchaser a t  the 
s11erifl"s sde. 

A'anlFs aad Shepherd, far t%e defendants. 

Psalzsow, J. The plaintiff, who is a creditor of the defendant 
XcDonalcl, seeks tosuhject the land mentioned in the pleadings, 
to the~aynaent  of his debts, on the ground that, althongh the title 
is in the defendant, Elisa., the wife of tlie other defendant, yet the 
land was paid for with his money, and she lrolds tlie title in 
trust f?r him ; wliicli trust Equity nib1 subject to tke claims of 
creditors. 

The defense is, that the land was paid for with the earning6 
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of the wife ; that the husband boing an intemperate, thriftless 
nian, long before t l ~ e  plaintiff's debt was contracted, gave his 
vife the pririlcge of woiking for Iierself, ancl acting as  aft^ 
tmclcr, ~ ~ i t l m u t  being subject to l ~ i s  control, or to his rnaritnl 
rights ; that die was a good seamstress, and by 11ard worli, aiicl 
econorny, managed to s q q ~ o r t  herself; ancl lay u p  enough of 
her earnii!gs to pay fhr the land, and accorditigly bongl~t and 
paid for it, a!?d llnd the deed execntecl to I~crself; wliicli was 
also before the debt of the plaintiff was contracted. The case 
presents tliis question : does the doctrine of " pin-inonex," by 
wliich, in the English Eqni t j  jnrispruclence, a liusbnncl is al- 
1olr;ecl to give his wife the privilege of n-orking for herself, 
acting as a f'ree trader, and of acquiring profits by her exrn- 
ings, a n ~ l  savings, which ncitller he nor his creditors can reach, 
obtain in this State? 

After much consideration, we are satisfied that it does not; 
because it is inconsistent with our legislation in regard to the 
rights and duties of I~usbancl and wife, it is at variance with 
the llabits and usages of our people, and tends to produce an 
artificial a i d  coinplicated state of t l~ings;  so that, while at 
law, the wife's esistence is considered as nierged in that of lier 
hnsbancl, her earnings are his, she cannot contract, or sue an(! 
be sued, in Eqnity slls is entitled to her earnings-may act as 
a free trader, acquire property-contract, sue, nnd be sned, in 
respect thereto. 

Adarns, in his treatise on Equity, gage 42, says the rule that 
the equitable ownership is subject to the same restraints of 
ljolicy, as if tlle legal estate were transfe~md, has two sii~gtc- 
Znr exceytions : Tho one in wliat is called " separate use and 
pin-moiiey trusts." The other is what is called " tlie wife's 
equity for a settlement." 116 classes them together, and 
speaks of both as in equal violation of principle, and a deyar- 
tnre from the maxim, epitns sequitu~~ Fegena. 

I n  illlelz v. Allen, 6 Ire. Ey. 293, it is settled that "the wife's 
equity for a settlement," is a doctrine that does not obtain in 
this State. RUFFIN, C. J., in delivering the opinion of the 
Court, says, in England, "there arose the clearest case ima- 
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ginable for the interposition of either the Legislature or the 
Chancellor, in aid of tlle wife's claim for protection against 
destitntion. It happened that the Parliament left the matter 
to the conrts." On whicll necessity, the chancellors based the 
doctrine. I Ie  then shows, that in this State, the Legiblature 
has not left the matter to the courts; and then draws the con- 
clusion, by a course of reasoning, wllicll cannot be answered, 
that, in this State the wife has not an equity for a settlement. 
The same reasoning applies with equal force to the kindred 
doctrine of "pin-money," and will show that i t  also is snper- 
ceded by our legislation. In  addition to the legislation relied 
on to show that the former is superceded, ill regard to the lat- 
ter, the act of 1828, Rev. Code, ch. 39, see's 4, 13, express- 
ly provides for the cases, on account of which, tbe Eng- 
lish Chancellors, in the absence of legislation, felt called on 
to devise and introduce the doctrine of pin-money; "When 
a man shall become an habitual drunkard, or spend-thrift, 
wasting his substance to the inlpoverishment of his family, his 
wife may claim alimony." "The court may decree that she 
may sue and be sued ill her own name, and that all property 
she may procure by her own industry, or may accrue to her 
by descent, &c., shall be secured to her, and shall not be lia- 
ble to tlle control or the debts of her husband, and on her 
death without a disposition by will, &c., i t  shall be transmis- 
sible in the same manner as if she were a feme sole." 

Our courts, therefore, have no pretext for adopting the doc- 
trine of pin-money, even if it commended itself by a fitness 
to the state of things existing among us; but i t  is surcly the 
part of wisdom, and conducive to the general good, to require 
wives, whose condition imposes upon them the necessity to 
becomefree-traders, to give notoriety to the fact, by having i t  
made a matter of record, in such manner that all may know 
it, and that their rights niay be protected, as well in the courts 
of Law, as in Equity, instead of leaving i t  to be arranged by 
secret agreement between husband and wife, thereby opening 
the door to frand and perjury, by enabling the husband to sail 
under false colors-acquire credit, and avoid the payment of 
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his debts, on the ground that he had allowed his wifc to have 
her own earnings and acquire separate property. 

h%e v. VCLAXW, 2 Ire. Eq., 553,  as cited for the defendants. 
That case is distinguisl~able from this ; for it was a contest be- 
tween the wife, and the executor of the husband. I t  is, 110~-  
ever, sufficient to remark in regard to it, that the point was 
riot made, and the attention of the Court was not directed to its 
consideration. The Court simply cite the English cases on the 
subject, and do not enter into thc question how far the doc- 
trine is applicable here. 

W e  thus reject another of those rqfined doctrines of equity 
jurisprudence, ml~ich render the English system so extremely 
ly artificial and con~pli'cated ; and add " Pin-money " to the 
list of "Part  performance," "The lien of a vendor for the pur- 
chase money." "The duty of the purchaser to see to the ap- 
plication of the purchase money," and "The wife's equity for 
a settlement." 

The plaintiff is entitled to the relief asked for against the 
defendants. 

As the title was in the wife, and the creditors had only a 
right in Equity to convert her into a trustee, it follows that the 
husband had no interest which was liable to execution at law, 
consequently the defendant McLeran acquired nothing by his 
purchase, and if he had disclaimed, the bill would have been 
disinissed as to him with m s k ,  but as he insists on a declara- 
tion as to his rights, the bill wid1 be dismissed as to him with- 
out cosik. 

PEE CURIAM.. Decree accordingly. 

BANK OF THE STATE OF NORTH CAROLINA against DANIEL G. 
FOWLE and ofiers. 

Where, the interest of one of the partners, in the property of a partnership, 
is .assigned by him as security for I& individual debts, and such assignee 



JUNE TERM, 1858. 9 

Bank v. Powle. 

permits the business to go on in its ordiuary course, such security becomes 
snbject to the fluctuations of the business, and upon the subsequent disso- 
lution, is ouly entitlea to what remains to such partner after the payment 
of the debts of tile firm. 

CAUSE removed from the @onrt of Equity of Wake county. 
The facts of t.his case, and the point discussed at the bar, 

snfficiendy appear fmm the opinion of the Court. 

Moore, for thc ;plaintiff. 
Dusted, Rogers, J; 11. Brym, Lewis, Winston, sen., But- 

bee, iWiilZer and tho Attowey Geneml, for tlie defendants. 

BATTLE, J. When this cause was before us at the last tern,  
the only question upon which we were cdled upon to give an 
instruction TWS, as to the rights of thc defendant Johnston, un- 
der the deed of trust mentioned in the pleadings as having 
been made to tlie defendaut Pescucl, and tlie defendant Fowle. 
We then held that he was bound to make an election, and 
that Cooke's creditors vould be entitled to the residue of both 
funds. A petition to rehear the clecree then made, is now 
filed by c e h i n  creditors of Cooke, intended to be secured by 
another deed in trust, made by Cooke to the defendant Pes- 
cud. In  connection with this, by a general agreement among 
the counsel, for the various parties, the case is brought on to 
be heard upon the merits of tlie respective claims, set up by 
each party to the fund, now in the hands of the defendant 
Fowle. 

There is some irregularity in this mode of proceeding, but 
as it is very clesirahle to all parties to have their respective rights 
ascertained, ancl the fund distributed, we have made no objec- 
tion to liavir~g the cause brought on for argument now, and 
we are prepared to give an opinion upon all the points whi& 
are properly before us, and which it is necessary for ns now"" 
to decide. 

The main question is, what are the rights of the clefendant 
Johnston under tlie deed in trust, executed for the benefit of 

I him and others, by the defendant Cooke, to the clefendant 
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Pescud, on the 24th day of July, 1851, by which he conveyed 
to the trustee all his interest in the " Manteo Faper Mills," on 
Crabtree creel;, in the county of Wake, owned by Jaines F. 
Jordan & Co. ; of which firm the defendant Cooke was a 
partner. 

A similar question is ?resented by the deed, in trust, exe- 
cuted by the defendant, James F. Jordan, on the 7th of NO- 
vember, 1851, to the defendant, William H. Jones, of ail his 
interest in the same Mills, for tlie benefit of the defendant 
Buffalow, and others. 

For the defendants, who clairn nnder these deeds of trust, 
i t  is contended that the assignments by Cooke and Jordan, 
respectirelj, conveyed the interest of each in tlie partnership 
effects, at the date of the deeds ; that the said partnership 
was then solvent, and that they have tlie right to claim the 
machinery and other things, or their value, as of that time, 
though they were subsequently, conveyed by James F. Jor- 
dan & Co., to the Corporation, the Ner~se River Manufactur- 
ing Company, which, by a change of name, afterwards be- 
came the "Manteo Rlanufacturir~g Company." Qn the con- 
trary, the defendants, who claim under the deed made by the 
" Manteo 3lanufactnring Company" to the defendant Fowle, 
contend that as the defendants, Johnson, Baffalow, and others, 
did not insist upon a dissolution of the partnership at the time 
of the assignments made for their benefit, but instead thereof, 
permitted the partnership business to be carried on with their 
knowledge and concurrence, they can claim the value of the 
interests of the said Coolre and Jordan, only as they existed 
a t  the time when they came forward with their claims, to 
have the business stopped, and their rights ascertained, and 
secured to them. 

I t  is difficult to resist the force of this latter view of the 
case. There can be no doubt, that tlie general rule is, that 
an assignment of the interest of one partner in a firm, either 
absolutely, or as a security for a debt, is a dissolntion of the 
copartnership, if the assignee insist upon his right to have the 
business closed, and the share of each partner ascertained and 
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lmicl to him, after the payment of all the debts of the copart- 
nership. Without citing other antliorities, the case of JIcw- 
qztnncl v. N. I< IT.I&~~tfCIctwing C b m p l ~ y ~  17th John. Rep. 
545, is directly in point, and the reasons, upon whicli the rule 
is founded, are there stated and esplained. That was the case 
of an assignn~ent as a security for a debt, and in that respect, 
is like tlie one wliicli we are now considering. But there is 
nothing, either iii the clecision itself, UP in the reasoning by 
~ ~ h i c l i  i t  is supported, which niakes tlie assign~nent operate to 
dissolve tlie p:~rtnersiiip against the will of the assignee. He  
may, if he choose, permit the business to go on in its ordinary 
conrse, but if' he do, his secnrity mill be liable to its flnctna- 
tions, by which, if the bnsiness be prosperous, his security 
will be enlarged, bat diminished, or lost, if it be adverse. 
That would certainly be the case of stock in an incorporated 
company, pledged for secnring a debt ; and it seems to us, 
tliat the rule must be the same, wit11 regard to tlie interest of 
a partner, where tlie assignee concnrs in the continnance of 
the business. If tliere be a loss tc, the assig~ioe, by such a 
proceecling he cannot complain of it ; for, to l ~ i m  tlie masim 
applies, vo lz ln t i  f l 0 7 L  fit ir;jzcria. Tl~xt  the cestuis pue t m ~ t ,  
for whose benefit the deecls in question were executed, con- 
c~lrred in the contiri~~ance of tlie partnership business, is man- 
ifest from the deecls themselves. Incleecl, they shorn on their 
faces, that they were made for the very pnrpose of enabling 
the partners to carry on the business. Tllc result is, that the 
cestuis ( 2 2 ~  tws t ,  can only claim the valne of the interests of 
the respective partners in the " DIanteo rcIannf'actnring Com- 
pany," at the time when that corporation made an assign- 
luent of its eEects for the payment of' its debts, and that valne 
will be whatever ~wnains  after tlie payment of such cieebts. 

W e  have considered the operations of the "Neuse River 
3Ianufacturing Company," which, by a change of name, be- 
came the " Nanteo Manufacturing Company," as a continua- 
tion of the business of James l?. Jordan & Co., so far as the 
cestuis pue trust, under the deeds above medtioned, from 
Cooke and Jordan to Pescud and Jones, are concernecl ; be- 
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cause, with their knowledge, and without any objection on 
their part, James I?. Jordan ck Co., by a deed, dated on the 
2nd claj- of I;ebrnary, 1854, assigned and trnnsferred to the 
said n'ense River Nantlfactnring Company, " all tlie machin- 
ery, sto~lc,  tools, and personal property of ercry description," 
which they owned in the paper mills, on Crabtree creek. 

This view of the case, iriakes it necessary that the escep- 
tions of t l ~ e  defendant Pescnd, who claims under tile deed 
from the JIanteo Xannfacturing Company to Yowle, should 
be sustained ; alld as it is understoocl that the debts sectwed by 
that deed, will abs01'1) all the fnnds i11 the Iiands of Fuwle, i t  
is useless to consider the questions discnssed at  the bar, as to 
whether tlle deeds to Pescud m c l  Jones, were sufiicient to 
corer wlinl is called, in the civil law, the oovation of the debts 
thereby intended to be secured to the defendant Johnston, 
and the release or pajrnent of the debts intei1:lecl to be aecur- 
ed  to tile defenclnnt Buffalow. 

PER CURIAX. Decree accordingly. 

JAXES LEVISTER ARD TVIFE against W. F. HILLIARD, Adnl'r. 

Where the owner of a slave, employed a person to write a dced of gift, 
furnishing him with a form for that purpose, and such pe.ison wrote such 
deed accordingly, and having read it over to tlie donor, he esecnted it by 
signing his mme, and at  his request, such draftsman subscribed it as wit- 
ness, and inmediately retired from the apartment, leaving the instrument, 
so executed, lying on the table, in the presence of' both tlie donor arld do- 
nee, it was 15e;d tlint this proof raised a presumption that it was delivered 
to the donee, and that such presumption was strengthened by the deela- 
rations of the donor, aftervnrds made, that he had executed a deed, for the 
property in question, to the donee. 

O a u s ~  removed from tlie Conrt of Equity of Franklin county. 
Tlie bill, in this case, was filed to set up a deed, which it 

mas alleged had been n1a2e by Steplien Sparks, to the feme 
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plaintiff, (then Mary Ann TTliite) for two dares ,  Candice and 
X n e r ~ a .  

The plaintiff, i\Iary Ann, had lived in tlie family ~ i t h  tlie 
said Stephen and liis wife Elizabeth, from her early infancy, 
until the dent11 of both. I t  appeared that she was \-erp ser- 
~ i c e a l d e ,  and that they were both gt-ewtly nttaclied to lier. 
Divers witnesses proved that Stephen Sparks spo1;e of Narq- 
Ann i n  nffwiioi~ate terms, and declared his i~lieilttoil of pro- 
riding for her. Slie was the niecz of Elizabeth Sparks, but 
was not of kin, by  consanguinity, to Steplie~l Spa~l is .  

The bill alleges that a deed v a s  wade, and delirered by 
Stephen Sparks in 1813, while Mary Alrn was still an infant ; 
that it was drawn up  by  IIarrison TTl~ite, the brother of the 
said Nary Ann, in pursuance of a copy, to n-liicli he vTas 1.e- 
ferred by the said Stephen, and tliat 11e subzcribed tlie same 
as a I\-itness ; that the deed was delivered to lier, and that she 
delivered it to her aunt, Mis. Sparks, fur safe-lieeping ; that 
Stephen Sparks died about the year 1646, and  lie said Mary 
Ann thence coiiti~iued to reside with lier aunt, for :tbout two 
years, ~ ~ l ~ e n  the aunt died ; that the s laws in cjuesLon remain- 
ed in the family of Stephen, during liis life, and :ii'terwardn 
with hit; wiclow till her death, wllich took 1)lnce in 1848, vllen 
they n-ent into possession of one S l ien i~~e l  Kenrney, 11 Iio kept 
them, (kno\ving of plaintiffs' c'iairn,) nncier an a p p ~ ~ l i e ~ i s i o n  
that he might ha re  to resort to them in aid of a f'1111il ~v11ic.h 
he hat1 in h a d ,  and with which he was p j i l i g  off the debt8 
of tlie said Stephen ; that lie (Iicarney) held t l ie~n until De- 
cember, 1851, when they went into the 11osses;ion of the cle- 
i'eiidant, Ililliard, who refused to snnw~cler thein oil the cle- 
ruarpd of tlie 1)laintiffs. Tlie bill m s  ~etnlilablc to  s p ~ i n g  
teym, 1854. Tlie prayer is for a surrender and con\ eyailce of 
the sixves antl their increase, and for :ti1 accocnt of tlie llirt% 
mid prolits, while in  defendant's possesion. 

The defendant answered, denj ing 1)lnintiffs' equity, antl 
requiring full proof of tlie execution of the deccl. 1Ie also 
insisted, that he  liad more than t l m c  years' adverse posse& 
sion of the slaves, and that he was, therefore, piotccted by the 
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statute of limitations. I I e  asserted that the slaves were in the 
possession of IZearncy, as his agent, and that that possession, 
added to liis own, mould make out more than t h e e  years. 

The proofs, in the case, especially the testiinony of II~rri- 
son RTI'~ite and Shemzcel ~Zeccnzcy, are so frilly set forth in the 
opinion of the C o ~ i ~ t ,  that it is not deemed necessary to repeat 
their statements here. 

Jfmre and Zewis, for the plaintiffs. 
TYitzston, sen., for the defendant. 

PEARSOX, J. Was the instrument delivered, so as to be- 
come the deed of Stephen Sparks ? is the main question in the 
cause. 

IJc~rrison fLFrhJliie, smears that he was called upon by Sparks, 
at  his (Sparks') house, to draw a conveyance fronl him to 
Nary Ann White, for two negroes, Candice and IIIinerva. 
The witness told him he did not understand writing either a 
deed of gift, or a bill of sale. Spadm said lie liad given a bill 
of sale to Drucilla Jlrhite; witness codd get that and draw one 
by it. I Ie  did so, changing the names, and the sum of money, 
xyhich was sniall. After i t  was written, he read it over to 
Sparks, who signed it by making his mark, and requested him 
to ~vitness it, which he did, and left it lying on the table as 
he vent  off. KO one was in the rooni bnt witness, Sparks, 
and Uary Ann Wliite. Witness heard Sparks say afterwards 
that he 'had given, or sold the two negroes to Nary Ann White. 

Several other witnesses smear, that they h a r d  Sparks say 
that he liad executed a deed of gift to Mary Ann White for 
two negreos, and partictlli~~ly, that when he executed a deed 
of trust of all liis o t l w  negroes, he refnsed to insert these t ~ o ,  
saying he had given a bill of sale for tlleni to Mary Ann 
White, and they were not his. The bill of sale from Spal.ks 
to Drncilla White, referred to by the first witness, is prodnced 
as an exhibit. I t  is in the usnal form, and is signed and seal- 
ed by Sparks, and attested by two subscribing witnesses. 

If Harrison White, the subscribing witness, were dead, 
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proof of his hand-writing, would be p r i m a  facie evidence 
that i t  was duly executed ; i. e., was signed, sealed and de- 
livered. His testimony, we think, is at least, equivalent to 
the inference that would be drawn from proof of his hand- 
writing, if he were dead. H e  proves a present purpose to 
execute the deed ; tha t i t  was signed, and he attested i t  as a 
subscribing witness, at the reqnest of the maker, and left i t  
lying on the table, in the presence of the donor and donee. 
This being p i m a  facie evidence, that it was duly executed, 
the question is, what is there to rebut the presuinption ? W e  
can see nothing. On the contrary, the declarations made af- 
terwards by the donor, confirm the presumption, if they do 
not, of themselves, fnrnish evidence of the fact of the deliv- 
ery. Baldwin v. Binultsby, 5 Ire. ltep. 505, Xi& u. Turner, 
1 Dey. Eq. 14, and Newlin v. Osbome, 4 Jones' Rep. 157, are 
distinguishable from this case. I n  the first, the donees were not 
present, and tlie sulrtscribing witness left the donor alone in 
the room, the instrument lying on the table. After his death, 
i t  was found in his trunk. In the second, the donees were 
not present, and the subscribing witness Jlanded the instrn- 
ment to the donor, and went away. I n  tlie third, the bar- 
gainee was not present, ancl the subscribing witness handed 
the instrninents to the bagainur, who carried tliem off with 
him. In these cases, the fact that neither the cloilees, nor any 
person, who could act for them, were present, and that the 
instruments were left with the donors, when done, so that a 
delivery could not be made, necessarily repelled tlie presnmp- 
tiou of a delivery. 

The production of the deed to Drucilla White, and the tes- 
timony of Harrison White, t h d  he drew the conveyance from 
Sparks to Nary Ann White, for the two slaves, using that as a 
form, changing only the names, and .the small sum that was 
inserted as a consideration, folly meets -the difficulty as to 
proving the contents of the deed, which is lost. 

The position, that the defendant has acquired title by an 
adverse possession for three years, cannot be maintained. Ma- 
ry Ann White lived with Stephen Sparks, and the negroes re- 
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lnained on tTie premises m t i l  11% death. She was tIlen nn in- 
fant, and there is 110 allegation, or proof, that Sparks mas in the 
adrel-se posscssion. After liis death, Nary  Ann White, still 
being an infant, continued to reside with the widow until her 
death, about F e b r u a r ~ ,  1849, and the negroes renmined on the 
l)remises. Sllemuel I ~ e a r n e g  tIien took the negroes into hie 
possession, and held tlici~l until Deceniber, 1861, when the de 
fendant took them into his possession. The bill mas filed 
April, 1854, a few ~nontlis over two gears. The defendant al. 
leges that Sl~cit~uel. Iiearney held possession by 11 is permission, 
and as his bailee. This allegatioa is positively denied by 
Kearney. R e  swears that he took possession of the other 
dares ,  crairning tlleln under the deed of trnst, and of these 
two slaves under the advice of his attorney, supposing that it 
niiglit becoiue necessary to resort to them, if the trnst fund 
sltould prove insufiicieni, in order to pay the debts of Sparks, 
for which they were liable, notwitlistanding the deeck of gift, 
which was inentiorled to him by Sparks a t  the time the deed 
of trust was cxccntcd for the other negroes. So, if tlie I h r -  
ney v a s  the bailee of any one, it was of Mary Ann TiC7hite, 
who was entitlecr to the negroes as against the d'efendant, the 
ad~ninistmtol. of the donor. 

Mary Ann TVllite married in  1650. TTrlictlier she was then 
an  infz~nt or not, is let'r,uncertain by the pleadings and proof; 
but an inquiry in regard to i t  is unnecessary, became, sugpoa- 
ing her to l iarc been of ful l  age, the defendant did not have 
adverse possession long enongli to defeat hcr title. 

PER CGEIAM. Decree for plaintiffs. 
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DAVID T. AIRS and othe~s, against JAMES BILLOPB and wife. 

Where the o d y  person who ought to have been made a party defendant 
in a bill, was named as such -au  injuuction prayed-a fiat rnade and am 
injunction ordered and issned against him, in which fiat a copy of the bilY 
and a s u b p ~ ~ i l a  were ordered to issue, which was done, and the defend-. 
ant came in and answered, a d  moved for the clissolubion of the injunction, 
which mas dissolved, and the bill stood over, and afte~replication, commis- 
sion and proofs, the cause was set down for hcaring, and sent to this Court, 
it was I le ld ,  to be too late to move to dismiss the bill on the ground that 
there mas no prayer for process to k i n g  in the defendant. 

Where a cause is before the Court for a final decree, although the bill prays 
for a special injunction, it must be  heard upon bill, answer, replicaticn and 
and proofs like any other cause. 

A bill can only be read as an aadavit, on a motion to dissolve an injunction. 
This Court mill not restrain the owner of a clcterniinable estate in the en- 

joynlent of his rights, on proof of an isolated conversatieu between him 
and the ulterior claimant, in which the former under the excitement of spir- 
its, and of an angry quarrel, made a threat t o  run the property off and 
defeat the expectancy. 

C a c s ~  transmitted from the Ceurt of Equity of Wasllin,ator, 
County. 

Under the will of David Airs, a negro slave, named Henry, 
was limited to the defendant Ellen, upon a contingency that, 
if she sliould die w i th~u t  leaving a child, the property in the 
said slave should go over to the surviving brothers and sisters. 

The bill charges that the plaintiffs, David T. Airs, and Ed- 
ward W. and Clarkie, the wife of the plaintiff Waters, are 
three of the children of David, the testator; and, as snch, are 
entitled to the ~*emainder in the said slave on the happening 
of tlic contingency aforesaid. They allege that the defendant 
Ellen l ~ a s  no child, aud is now about fifty-two years old, and 
the defendant James, her husband, is older than she, and that 
there is now little probability tlmt she will ever have issue ; 
that the said James is insolvent, except as  to the slave in ques- 
tion, and that he is very intemperate in the nse of spirituous, 
liquor. They allege that the defendant James intends to run 
the said slave beyond the limits of the State, ar to sell him 

2 
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with an intention that he may be so run off, and that being 
thus insolvent, there is great danger of their losing the bene- 
fit of their contingent property in this slave. They allege that 
the defendant James has frequently declared his purpose of 
so ronning off the said slave, and of selling him that he may 
be run off. They allege that the said James so declared to H. 
H. Watters, Thomas S. Johnson and A. S. Watters, and they 
call upon the defendants to answer specifically to these alle- 
gations. They pray for a writ of sequestration and injunction, 
to prevent the said James from running off the slave in ques- 
tion, and from making sale thereof. 

The defendant James denies that he has ever made any 
threats to run off the slave Henry, or to sell liim with the pnr- 
pose of his being run off, or for the p~u-pose of jeopardising 
the contingent rights of the plaintiffs. IIe admits that he hns 
very little property, and that there is little prospect that his 
wife will bear a child. IIe  denies in general terms that he 
has ever declared his purpose to be to rnn off tile slaves, or to 
sell them for the purpose of their being run off. H e  says he 
has endeavored to sell his interest in this slave to divers per- 
sons, and insists that he has a right to do so. K O  response is 
made in the answer to the special interrogatories propounded 
in the bill. There were replication and proofs. 

The only testimony filed by the plaintiffs, in direct proof of 
the allegations of the plaintiffs bill, is that contained in the 
deposition of 11. If. Bavenyort. 

" On the 26th of December, Mr. Eillops said to Mr. Wat- 
ters, at my store, in Martin connty, that he had never done a 
mean act, bnt he meant to clo one now; that he meant to sell 
Henry, and sehd him so far, that he should never be any ben- 
efit to David Airs or his children, or his children's children. 
Said Watters then asked him if he intended to sell him out of 
the State ; Billops replied that he did if he did not get one 
hundred dollars for him ; that Gray Griffin had oEs.ecl him a 
few days previous, nine llnnclred dollars for the boy, but sllould 
d l  him out of the State, and spend the money, if he had to 
drink it up ; that a few days afterwards, he heard a similar 
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conversation between the same parties i n  which sirnilar lan- 
guage was used, and very abuseful language towards David 
Airs by Xr. Cillops. Nr. E. commenced these conrersations, 
as I have sai(l, witllont any thing having been previously said 
on tlie subject. Xr .  E. was not, in my opinion, drunk at the 
time of these conversations. I have never heard or known 
llim oEer the boy for sale." 

The witness was subsequently re-called and interrogated 
wl~etlier he va s  '' sufficiently acquainted with Billops to know 
when 11c is drunk and vhen bober," and whether he was 
drunk or sober on tlie occasions referred to by hi111 in his form- 
e r  exan~inntion. 

To wliicll lie a n s ~ ~ e r e d ,  that he had known him for abont 18 
years, and thinlis he B n o ~ ~ s  when he is saber and when drunk, 
and that Ile consiclemd him sober on the occasion mentioned. 

Tlie canse being set down for hearing 011 the bill, answr ,  
proofs, and exhibit, m s  sent up by conseilt. 

JIenth and E. 7E Jones, for the plaintiffs. 
Smith, for the defendants. 

PEARSON, J. On the opening of the canse, the defendants' 
counsel moved to dismiss the bill on the ground that the suit 
had never been properly instituted, for that the bill was fatal- 
ly defective in this : I t  has no prayer for process to compel 
the defendant to appear and answer, which he contended mas 
an indispensable prerequisite to the institution of the suit.- 
For tllis position, I 3 y t  v. iwoore, 4 Ire. Eq. Rep., 175, wasre- 
lied on. That case is explained and commented upon in Wil- 
liams v. Bumett ,  Ensb. Eq. 209, and it is suficient to say i t  
was put upon its pecnliar circumstances, and the exceeding 
defectiveness of the bill in inany particulars, and cannot be 
made a precedent. I11 the present bill, the only person who 
onght to llnve bcen named a defendant, is named as such ; an 
injunciion is prayed against him ; the fiat directs not only the 
injunction, but a copy and subpcena to issue to him, which 
accordingly are issued, and executed in obedience thereto. He 
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appears at  the return term ; files his answer ; upon his motion 
the illjunction is dissolved ; replication and proofs are taken ; 
the cause is set d o x n  for hearing and sent to tliis Court for 
trial. The mere statement is enough to sliom that it is now 
too late to say tlie canse has never been constituted in Couzt. 
If a party will accept service, there is no necessity for process, 
or for a prayer for process, its only purpose being to compel 
the defendant to appear and pu t  in an answer. 

The canse is now before ns for a final decree, and although 
it seeks for a special injunction and sequestration, i t  is to be 
heard upon bill, answer, replication and proofs, like any other 
cause. In  the argument, the connsel on both sides seem to 
suppose that because a special injunction is prayed, the bill is 
to be treated as an afiidavit in behalf of tlie plaintifls. That 
yule is not applicable to this stage of the proceedings, but 
is co:ifined to the hearing on a motion to dissolve the injunc- 
tion. I t  rests on the ground, that a t  that stage of the cause, 
the plaintiff has had no opportunity of taking proofs in sup- 
port of his allegations, and as the injury wonld be i txparable ,  
the result of tlie motion onght not to depend solely upon the 
oath of' the defendant. The plaintiff has r ~ o w  conipleted his 
proofs ; so, the reason for consiclering the bill otlierwise than 
as a mere statement of the grounds on wliicli he puts Iiis equi- 
ty  has ceased, and the qnestion is, do tlre proof's and tlie ad- 
missions contained in the answer, establish the allepxtions of 
the bill, giving proper weight to any responsive denial ! 

The plaintiff seelis to have the slave of the def'enclant se- 
questered, whereby the rights of ownersliip will be essential- 
l y  restricted, and rests his equity on the ground t l ~ t  lie fears 
the defendant nil1 rnn tlie s l t ~ r e  off to parts 11nknon.11, or sell 
him with that intent; and in s ~ ~ p p o r t  of this position the bill 
alleges that tlie defendant is insolvent; the contingency of his 
wife's bearing a cliild is vel-y remote, ancl that lie has " w p n t -  
edly stated liis intention of running the negro off and nialcing 
sale." 111 reference to the last allegation, a particular inter- 
rogatory is put as to the threats to tliis effect, made to seveml 
different individuals, who are named. The answer nclnlits the 
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first two allegations, but the last is expressly denied. ?;SO re- 
sponse, however, is rilade to tlie special interrogatories. 

The only evidence mliicll the plaintiff's are able to produce, 
having a tendency to support this allegtztion, is the tcstirnony 
of Davenport, in regard to a conversation ~v l~ ic l l  took place 
in his presence, between tlie defendant and 11. 11. Watters, 
and was repeated in a few days. The special interrogatories not 
being responded to, illis fact must be taken as sufriciently 
proved, altlio~igh it rests upon the testi~nouy of a single 
witness, n o t \ i t l s t a l i r i  the general denial in the answer ; 
and tlie case is narrowed to tilid: Does tlie fact of this con- 
versation establisll the plaintiffs' equity, and support tlie alle- 
gation of the bill ? 

I t  is obvious, tiiat at  the time of the convel*sation, the de- 
fendant was eitller drunk, or so highly cscited in a q n a ~ ~ e l ,  as 
to repel ally inference of a deliberate purpose, and although 
connecting it with the general allegations of the bill, treated 
as an afidnvit, it inny have becn suecient  in a prior stage of 
the cause, to entitle the plaintif& to have the property secured, 
pending the snit, so as to gire  an opportunity for a full inves- 
tigation, je t ,  after that investigation has been inade, arid the 
cause comes on to he finally diq>osed of, and tlie result is, to 
show t l ~ t  tliis conversation is tlie only proof that the plain- 
tiffs are able to offer irl support of their allegation, we are  
forced to declare that the allegation is not I)ioven, and that 
the plaintiffi have failed to establish an equity to interfere 
with tlie rights of the clefend:nt to tlie enjogrnent of his pro- 
perty ; wllich consists not merely in the reception of tlie pro- 
fits, or hire, but in the right to sell his estate in tlie slave, pro- 

I 

I videcl lie does not sell with a fraudnlent intent to defeat the 
ulterior interest. If tlie bill was sristainecl upon proof of this 
isolated conversation, those having f 'utnr interests would b e  
greatly encouraged, upon tlie slightest pletext, to embarrass 
tlie owners of determinable estates, particularly where they 
happened to own but little other property, by forcing them to 
give security for its forthcoming, or to sell, at an under value, 
to some one who is able to give secnrity. 
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The bill inl~st be  clismissecl, but we do not give the defend- 
aut costs. Ilis unguarded coilversation wit11 o:lc of the 11lai11- 
ti&, gave tliem a plausible pretest fur the il~r~estigatjon. 

JAMES 13. WARD and others against TIIOL1S K. RIDDICK. 

J'fhere a testator bequeathed his slal-es to Be equally cli~itlccl Bein-em hie 
wife and children, ~Icducting from the share of one of his c11ild1,en tlie 
value of certain ~lnvcs, theretofore conveyed to l1i111 by c l e ~ l ,  it  v a s  IhlcI~ 
in  analogy to the coi~struction given by i l k  Cotlit, upun atl~nncen~cnt:;, 
under the ~ tn tu tc  of distributio~lu, that the vnlaation of the ilarcs coiiyey- 
ed, should be made as of the time w11e11 they wcrc co~ireycd.  

THIS was a ~ ~ e t i t i o n  for the pnrtition of slaws, transmitted from 
the Court of Equity of Bertie. 

The only question, in this case, arijes on the following clansc 
of the will of William Ward : 

fi 5th. hIy will and desire is, that my neglSoes ~11~11  be di1.i- 
ded between lily wife hlartlia, and my children, in the fol- 
lowing nianner : I desire, and lily will is, that tlie ncgroes, 
.Mary, Jo, k h a n d a ,  Oscar and T n l ~ ~ c r ,  ~110111 1 hare  given to 
my son-in-law, Tl~omas JV. Ricldick, he cleclucted from liis 
portion of an equal clivieion of m y  ncgroe~,  and d ~ c r  11!:2i de- 
duction, then I desire my negroes to be eqi1a11~ clivitlecl bc- 
tween my wife Martha, and all my cliildren, niy will and dc- 
sire being, that my son-in-law, T. W. Riddick, slioultl Iiave an 
equal slinre of niy negroes, by  regarding tlie negrocs, aI1wdy 
given llim, as a part  of his share, or that he sllall linve in 
value equal to the negroes already g;ren to him, and inen- 
tioned above, less in llis share, t l m ~  my ~vife and my other 
children." 

The plaintiffs are the executor and the other children of 
the  testator, the vife having died in the testator's life-time. 
The plaintiffs state that the parties had, at  various times, en- 
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cleavorecl to come to an amicable division of the slaves, but 
tliat this pnrpose liad been thwarted by tlie unreasonable 
claim of the defendant, to hare  the valuation of the slaves 
conreyed to hiin, taken as of tlie time when he received them. 

The defendant ans~t-ered, insisting tliat lie mas entiiled to 
have the value of the slaves ascertained at  the time of tho 
conveyance. 

The cause was heard on the bill and answer, 

TlG?aston, Jr., for the plaintiffs. 
Smith,  for the defendant. 

BATTLE, J. Tlie only qnestion presented by the pleadings, 
arises upon the constrnction of the 5th clause of the will of 
the testator, William Ward, wliich is in the following words : 
'( My will and desire is, tliat my negroes sliall be divided be- 
tween illy wife Xartlla, and all my children, in the following 
manner : I desire, arid m y  will is, tliat the negroes, Nary, 
Jo,  Ainancla, Oscar, and Turner, whom I have given to m y  
son-in-law, Tlioinas W. Riddiclc, be deducted from his portion 
of an equal division of my negroes, and after that deduction, 
then I desire my negroes to be equally dirided between my 
wife Martha, and all my children ; my mill and desire being, 
that my son-in-law, Tlloiiias W. Riddick, should have an eqnal 
share of ~ n y  negroes, by regarding all the negroes already 
given to him, as a part  of his share, or that he shall have, in 
value, equal to tll2 negroes already given to him, and nicn- 
tioned above, less in his share than my  wife and my other 
cliildren.'" Tlie slaves mentioned in this clause had been 
given to tlie defendant, Tliorrias W. Riddick, by the testator, 
by  a deed, dntecl in August, 1853, and the defendant contend- 
ed that in the division, directed by the will, these slaves were 
to be valued to him as of the time when they mere given, 
while the other parties insist that they ought to be valued as 
of the time of the testator's death. 

It is conceded by the counsel for the plaintiffs, that if the 
testator had died intestate, then the slaves, given to the de- 
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fendant, would have had to be accounted for as advancements, 
according to their value at the time of the gift, ~ p o n  the prin- 
ciple settled in the leading case of Stalli.ngs v. Stullings, 2 Dev. 
Eq. Eep. 298. That case was decided npon the acts of As- 
sembly, which will be found embraced in the I ier .  Code, ch. 
64, see. 2, and it has been confirmed by repeated subsequent 
adj jndications. 

But while the counsel adtnits that such is the construction 
of the law, in proriding for an equal division of the property 
of an intestate among his next of kin, he insists that tlie pre- 
sent case must be governed solely by the language of the will, 
and that the eviclent meaning of the words used by the testa- 
tor, requires a clivision of tlie slaves, in such manner, that 
those given to the defendant shall be acconnted for by him, 
as if they were just set apart for llini, and of course according 
to their present value. 

The counsel, for tlie defendant, admits that the ~aluat ion of 
the slaves, which the testator had given him, ninst be iixed 
npon a fair construction of the will alone, bnt he contends 
that, as the testator inanifestly designed to provide for an 
equal division of his slaves between his wife and children, arid 
as the law contemplates the sanle thing in the distribntiou of 
an intestate's estate among his wife and cldclren, what has 
been approved and settled as the proper means to secure 
equality in the latter case, ought to be applied to the former. 
Hence, the counsel infers that ~vhere an advancement to one 
of the cliildren is directed to be accounterl for, it must be 
valued as of the time when it was made, and 11e refers to the 
case of Spivey v. Spivey, 2 Ire. Eq. Rep. 100, as favoring this 
construction. 

We think that the force of this argument cannot be resist- 
ed. The testator had the right, undoubtedly, to have directed 
a division, according to the rule contended for by the plain- 
tiff, but as he did not do so, in such terms as leave no reasona- 
ble doubt tliat such was his intention, we cannot have a bet- 
ter guide for tlie equality, which he clearly did intend, than 
tliat which the law provides for a strongly analogo~ls ease. 
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Indeed, the act of Assembly may be regarded as making a 
general will for all intestates, and what the Court has settled 
as a fair constrnction of that, ought to be followed whenever 
any individual testitor has made a similar disposition, by will, 
of his property, or m y  part of it. 

A decree may be drawn directing a division of the testa- 
tor's slaves, upon the principle herein declared. 

PER CURIAN, Decree accordingly. 

JOHN D. CCRRIE u p i n s t  SLYL'HANIEL P. GIBSOS. 

A prior entry, ~ l i i c h  is vague. acquires no priority as against other entereis. 
until it is made certain by a sulvey. 

CAUSE transmitted from the Court of Equity of Eichmond 
County. 

The bill, in this case, was filed for an injunction, arid for a 
reconveyance of the land in conti.oversg, upon the grouncl 
that the defendant had notice of a prior entry of the plaintiff, 
and that, notlvitstanding such notice, he made his entry and 
had the land surveyed, and obtained a g ~ m t  before the plain- 
tiff obtained his grant. The plaintiff'" entry is in these 
words: " John  D. Currie enters one hundred acres of land in 
Richmond county, on the south side of Reedy branch, adjoin- 
ing his own lands and the lands of James McInnis, deceased." 
This entry was made 2Sth of December, 1862; it was survey- 
ed on the 30th of Septeulber, 1854, and a grant obtained on 
tho 8th of November, 1864. The defendant made his entry 
of the same land on the 17th of January, 1853, had it sur- 
veyed and obtained a grant on the 5th of March, 1853. 

After obtaining his grant, t l ~ e  plaintiff took possession and 
coinrnenced using the timber, for which defendant brought an 
action of trespass a t  law. 
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The Iwajer is for an injunction and for a conveyance of the 
legal tiile. 

The clefcndnnt denicd that 11e had notice of the plailitiff's 
entry of the land : he s a p  that he  lillew that Ile had lnwde an 
entry, but sul)l)occd it related to other ~ n c a n t  land adjoining 
him. 

There was replication, commissions were talien out, and 
proofs talien as to the ilefenclaar's knonledge of the land which 
plaintiff lml  entered ; but as the opinion of the Conrt super- 
cedes the enquiry, they need not be stated. 

Ec771/, for the 1)laintiff. 
E o  c o u l l d  apl,enrecl for the defenclant iu  this Conrt. 

P~.:.inws, J. Where the terms of cleseription in wliich an 
entry is ninclc are so r a p e  as ]lot to identii j  any land, the en- 
t r j  is not ~o ic l ,  nncl the defect Inn1 he cnrecl b j  t l ~ c  snrvey, so 
as to mxlic tlre grant which i w ~ e s  in pnrsnancc thereof, valid 
as ngain3t the State. Thi- liberal construction of the law is 
put on the gl-onncl that it is not ~nxiwial  to tlle State v h a t  va- 
cant land ib granted. X r ~ r i m e  T-. iVcC'n/wicJ~, 6 Ire. Eq. Rep. 
$5 ; J O ~ L ~ Z S O ~  Y. Sh~ltot~, 4 Ire. Eq. Eep. 85 ; Ilar/is v. &L*- 

i u g ,  1 Dev. and Cat. Eq. 369. 
G u t  such vague entries are not a l l o ~ e d  to interfere with the 

privilege that other citizens have to make entries until the de- 
fect is cured by the survey, whereby the land is identified, 
and is made capable of being the subject of notice, for there 
cannot be 1:otiee of that which has no identity. 

In  I lc ir~ls  v. Ziuing ,  enpra, there was a decree against one 
~ ~ 2 1 0  made his entry uftw the prior vague enterer llad actual- 
ly eurreyed, and who had notice of the swrep .  I n  Johnson 
v. #?&on, supra, the Court say "that was going beyond the 
words of the act upon a very liberal construction. It certain- 
l y  can be carried no f ~ ~ r t h e r  in  support of vague entries which 
would be an encouragement to negligence and deception in 
enterers." 

In our case, the defendant made his entry before the plain- 
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tiff had sz~reiyed, ancl to deprive Iiim of a right acquired be- 
fore the plaintiff lixd identified an)- land, as the subject of 16s 
entry, would be carrying the constrnction mncli farther than 
is doiie in Ilnwis v. Ewing, or any other case, and wonld not 
only go beyond the words, but wonlcl violate the spirit and do 
lnanifest injustice. 

The plaintiff alleges that tlie defendant had notice of his 
entry. The defendant positively denies having notice a t  the 
time lie inacle liis entry. I t  is unnecessary to examine the 
proof, because it is impossible that tlie defendant could have 
had notice of that which had no identity; and the character 
of the evidence txl;en in this cause slioms tlie necessity of 
adhering to the principle established in i V u ~ z ~ o c  v. J lcComick,  
supra, "wliere an entry is vague it acquires no priority until 
i t  is made certain by a survey." 

PER CCRIAM. Bill dismissed. 

BRYAN & CO. against B. J. SPRUILL and othe~s.  

A husband has a right to assign a legacy, or a distributive sllare, due to his 
wife, for the purpose of paying his debts, and if the assignee can reduce it 
into possession during the life-time of the l~usband, the wife, surviving, can- 
not recover it. 

An  allegation that a deed v a s  fi.euclnleat, m-ithout setting out how, or on what 
account, or in wlldt particular, is i lo t  a sufficient one, and tlie adl~iission of 
such allegntion, by filing a denlurrer, does not sustibin a bill otliermise defi- 
cient in equity. 

Caasx transmitted from the Court of ~ q , d t ~  of Washington 
county. 

The bill charges tlmt Benjamin J. Spruill was indebted to 
the plainti&, in the sum of $868,43, for wl~icli they sued and re- 
covered a jodgment in  the County Court of Washington; that 
execution issued on said judgment, and was returned unsat- 
isfied, except as to a small aruonnt, and that tlie said Spruill 
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is insoll-ent ; that the \ \- if~ of the dcfeuclant Sprnill, the de- 
fendant Mehet;ible, by tlie cleat11 of a si;ter, 1Iarriet 2 h l l  Fes- 
enden, intestate, became entitled to one-tliird part of' the yer- 
sonal estate of tlie said 11:wiet Ann, and that these defend- 
ants, with the other distribntees, 21nd filed a petition in the 
Co~uity Court of T\Tnsliin$on, and Iiad obtaiuecl a decree for 
the side of certain slaves for a partition nmo~ig tlieui ; that 
plaintifl's liad liad the l~usbmcl's interest in such slaves levied 
on ; that with a view to defraud tlie plaintiffs, the said 13. J. 
Fpruill llacl conveyed this clistribntive shwe to the def'enclant 
C h a ~ l e s  Lat l~am, by deed, lienling date, kc . ,  a copy of ~\-llicl-i 
is anuexed, and pra-ed to be taker1 as a part of the bill. The 
conveyance r e f ' e r ~ d  to is a deed of tixst, to secnre ccrtain 
creditors tllerein rnentioi~ed, in proper fprm and duly proven. 

The bill is f'or an iujnnction to stop the sale m d e r  the de- 
cree in the countjr court, and for a decree to hare  their exe- 
cution satisfied out of this distributive share. 

The defendants demurred. Joinder in demurrer: and the 
cause was set down for argument, and sent to this Court. 

E. TI? Jones, for the plainti%. 
Ilenth, Winston, JP., and 12. A. Gil&lam, for defendants. 

BATTLE, J. I t  is settled that a husband has a riglit to ns- 
sign a legacy, or distributive share, doe to Jiis wife, for the 
purpose of paying his debts, and if the assignee can reduce 
i t  into possession during the life of tlie hnslancl, the srirviv- 
ing wife cannot recorer it ; Bame.s v. Pm's.on, 6 Ire. Eel. 
Rep. 4S2 ; Ai-ri~~gton, V. 25~?-6~'07l~h,  1 Jones' Eq. Rep. 72. 
The interest of the Iiusband, in sac11 rights of liis wife, cannot 
be seized under an execution at law, :igilinst him, nor will the 
csecntion have any lien upon it, either at  Ian- or in equity. 
So, that until a bill be filed, tile husband may make a bona 
fide assignment of i t  for the payment of ml~at debts lie cliooses; 
IIxrrison v. f lct f t le ,  1 Dev. Ey. Rep. 537. Tlie connsel for 
tlie plaiatiffs do not deny these propositions, bnt they insist 
that the bill cliarges that the assignment, in trust, to Latham, 
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was frandnlent ; that tlie c l~ai~ge is admitted by the demurrer.; 
and that consequently, thc assignment cannot stand in the 
way of t l~eir  riglit to relicf. 

The reply made by the defendants' counsel is, that there is 
no snficient clixrge, in the bill, of fraud in the execution of tlic 
deed in trcst, under wl~icli they claim, to p r e ~ e n t  tllern fro111 
taking bellefit under i t ;  that on the contrary, tlie deed in 
trust is referred to and ~ n a d e  a part of the bill ; that i t  pur- 
ports to secnre the ~layrnent of debts, the 6ona yfir7es of wliicl~ 
is not iu~penehecl ; that the debtor liad a right to make it, and 
that, tl~ercihl-e, the allegation of the bill, that the deecl n.as 
made c c  n-ith a view to defraud" the plaintiff$, is the mere 
assertion of a legal conclusion, which is not sustained by the 
facts therein sct fo~t l i .  This reply of defendants is, in onr 
opinion, conclasive against the plilintiffs. It i s  true, that the 
bill does riot contain any averment of facts, to s h o ~  that thc 

I deed in trnst was f~audulent.  I t  is not pretended that tliere 
TTas any franc1 in the f ( ~ ~ t u ~ z  of tlie deecl, nor is tliere m y  in- 
timation that the debts therein nientioneci. were not justly dne 
fro111 tlic grantor ; and it' lie owed them, lie certainly had n 
right to secure them in preference to that wllicll lie owed to  
the plaintifla. 

The gel-era1 allegation, then, of a fraudnlent illtent, is not  
justified by the fact stated in the bill, and of course, is not 
helped by the demnrrer, wliich admits facts only, and not t h r  
legal conclusions, which the bill rnay dednce from thetn. Tlic 
demurrer milst be sustained, and the bill dismi2sccl with coits. 

PER CGIZIAM. Decree accordingl;. 

I n  iljunction is a yecondary process, (except i t  be for the prevention of tort?) 
and must bc asked in aid of some primary equity, xhich must be clisclowl 
in the same bill that prays it. 



30 I N  TEE SUPREME COURT. 
- 

Waslhgton .u. Emery. 

An injunction to stay proceedings, at la~v, because another bill v a s  pending, 
~vhich embraced the same causc of action as that asserted in the suit at law, 
was Hclcl to  hare been improvidently issued, and slioulil bc dissolved on 
motion. The proper course would hare been to file a pctitiol~, or malie n 
motion for the injunction in tlie suit already pending. 

APPEAL from the Court of Equity of Craven county. 
The bill alleges that the l~laintifi; as administrator, wit11 the 

will annexed, of Airs. Tail ,  filed a bill in the Court of Equity 
of Craven county, in >larch last, against Thomas R .  Emery, 
stating clifEcnlties, and praying for advice as to the proper 
construction of certain items of the will of his testatrix, nlost 
of wIiicI1 difficrrlties are re-stated in this bill, and arnongst 0th- 
crs, that he had in good faith changed an investlnent from a 
note on one Elxc l i~e l l ,  n.llicli he deemed donbtfi~l, to one in 
Rail-road stock, wllich v n s  r l i ~ c h  better ancl safer tlian tlie 
former, and of vliich the defendant refnsecl to receive his pro- 
portionate part. The prayer of which pending bill was, that 
the equities of the clefenclant and the other legatees, uncler 
the will of Jfrs, Tail, might be declared bg. the Court. The 
bill, in this case, alleges that not~i thstanding the pendency 
of the former suit, and even after there had been a decree for 
tile plaintiff'to account, the clefendant sued liitn as adminis- 
tmtor, ~v i th  the d l  annexed, of Mrs. Vuil, with his sureties, 
upon the aclministration bond which he gave on his appoint. 
ment, alleging as a breach, the non-payincnt of the legacies 
which were due him, and  as pressing the said suit against 
him to judgment. Tlie prayer is for an illjunction to restrdu 
the defendant from thus pl~oceecling a t  lam. The defendant 
answered, but the statements of liis aasvrer are not material 
to the question cliscassed by the Court. On the conling in ofthe 
answer in the Court below, defendant rnoved for tlie dissolu- 
tion of the injunction, vhicli mas ordered, ancl the plaintiff 
appealed. 

J. 17. Bryccn and St~7:enson, for the plaintiff. 
IIuuyhtofi and Iriu6bn1d, for the defendant. 

FEUSON, J. There is no error in the interlocutory order 
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appealed from. The injunction ought to have been dissolved, 
on the gronnd tliat i t  was improvidently granted. The bill 
discloses the pende~:cy of another suit, in wliich the relief 
prayed for might have been obtained upon a motion, or by 
petition in that caube, so, there was no necessity for a second 
original bill. 

I n  the second place, this bill carniot .'stand alone." It 
seeks merely for an injnnction agaii~st the aciion at  1aiV ; 
and according to the course of this Co~irt, except i t  be for 
the prevention of torts, an injunction is a secondary pro- 
cess, in aid of some pr in~ary equity vliicli the hill seeks to 
have establisllecl. IIere there is no prii i ia~y equity in aid of 
wliich the injunction was aJied for, n liicli could be made tlie 
subject of tliis bill, or which i t  seeks to lmve estnblicliecl, be- 
cause the plaintif? liad already filed a bill for tlie purpose of 
h v i n g  tlie equities of all the yarties under the n ill of Xrs. 
Vail declared. That a bill J\ ill not lie siiuplj  for an i~ijunc- 
tion, except in case of torts, is clear. For  iirstance, a mort- 
gagor cannot rimintain a bill to el~join tlie mortgagee f i ~ m  
taking possession ; he mnht g~wutitl the bill upon his erlnity to 
redeem, and until that can be ebtalliyl~ecl ail injunction will 
be  icsuecl, auxilliary. So oile cmlrot ninintain a bill to err+join 
an esecntioi~ on a. judg~lient at l:lw, esccpt it l x  in aid of 
some equity against tlie legal riglic ~l1ic11 tlie bill seeks to 
set up. So in all cases of the l i i l~d, some primary equity 
must be alleged, or the bill cnir~iot staird. 

In the third place, considerilrg the bill as a distinct and in- 
depeiident ?roceeding, rile otlier def'en~lants in tlie action a t  
law are necessary partieb, ant1 it is 0 1 1 1 ~  n lien inol-ing in the 
original cause that the plaintif can be lieard witl~out joining 
the other obligors. I Ie  \ d l  tlieu be per~nittecl to mnlx the 
motion alone in respect to the parties to t l~n t  suit-it being 
necessary for tlie protection of liirnself and the other obligors 
who are his sureties-the rules col~cerning the pnr*tie.s to a $?/it, 
not being applicable to a motion or petition in a cause nhicll 
is pending and has been properly instituted. 

PER CURIAM. Decretal order afirined. 
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JOHN N. WASFIIKGTON, c u m  tes. ann., against TIIO;\IAS R. EVERT 
and olhers. 

Where tliere was a gcneml residuary clanse in a \rill, directing a division of 
the f~nid vhen -4 n~ight come of age, between such of tlie testator's grand- 
chilclren as might tlmi be alive, and one of the grandchildren died, in the 
lifetime of the testator, before A came of age, it urns held that the part 
intended for sucli deceased granclchild fell inio the residuum, as property 
not othervise disposcd of, and did not go to the next of kin. 

Where a trustee clianges an investment witliout the direction of a Court of 
Equity, he takes upon himself the o?ius of proving entire bona Jides, and 
that tlicre was reasonable ground to behere that the fund mould be bene- 
fitted. JT l~ex ;  liowever, he is able to make such proof, the court will 
sristain his act. 

TT'hcre a trustee inaliing a change in an investment is interested in a large 
portion of the f~nld, he will be regarded in a different light from a naked 
trustee, and a presumption is raised that lie acted with good faith. 

This Court xi11 sanction the act of a, repwsentative of a deceased person, in 
nlaliing small gratuities to s la~es ,  at particular times, as encor~rage~nent to 
good con~luct, n.11el.e such had been tlle usage of the deceased owaer. 

]:ire per cent. commission is not an excessive allowance by the way of corn- 
missions on moneys raised on the hire of slaves. 

The hill was filed by the plaintiff as the administrator with 
the will annexed of 31rs. Eliza Tail ,  for the auditing aiid set- 
tling the estate in his hands, ancl to that end he asks the Court to 
declare the ~~igl i ts  of the legatees in several particula~s wherein 
lie thinks liis duties, as aclnlinisti.ator, are donbtfol, and his 
course unsafe, withont t l ~ e  ii~struction of the Court. One 
item, in the will of lfrs. Tail ,  gives a share of her estate to 
the plaintifl, in t r~ls t  for her grand-son, Benners Tail ,  with a 
limitation over to his children it' lie should leave any. Ail- 
other clause of the said will, provides as follorvs : 

'* W i e n  my grand-son, Thomas R. Emery, arrires at  the 
age of twenty-one years, (or earlier, if lie clies,) I wish the 
whole of my estate, of every kind and description, not other- 
wise given army, to be equally diviclecl between snch of m y  
palid-children as may be then alive, and tlie lawfnl issue of 
such as may be dead ; so that the child or children of such of 
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by the name of Blackwell, and although his credit was 
generally good, yet he was known to be extensively engaged 
in speculations at the time of this change. H e  afterwards 
failed, qnite sucldenly, for a large sum, and n~nny active and 
prudent business men lost their debts. The TVilmington and 
Weldon na i l  Road stock, on the other hand, had, for many 
years, been paying dividends, and for several years last past 
hnd paid seven per cent. I t  appears that tlie plaintiff pro- 
ceeded with considerable caution in making this change, tnk- 
ing the opinions of persons best informed on such matters. 
The evidence on this point, is set out by the Judge in the opin- 
ion of the Court as fd ly  as is needed. The coinmissioner 
rejected the claim as a voncller, and plaintiff excepted. 

The aclministrator having hired out the slaves between the 
time of the death of Nrs. Vail and the arrival of Tliomas R. 
Eliierr at  twenty-one, allowed them small sums at christmxs, 
as gratuities, amounting, during the whole time, to $90. In 
this, he had fdlowed the example of the testatrix, whose uni- 
form practice i t  mas to make such gratuities, and i t  was in 
 roof, that such was the usage in that community. I t  was 
proved that the slaves of this estate were faithful and obedient. 
This item was rejected by the commissioner, and the plaintiff 
excepted. 

The commissioner refused to allow plaintiff cornmissions on 
the receipts and payment over to the legatees, of money rais- 
ed from tlie hires of slaves, dividends of stocks, &c., for which 
the plaintiff escepted. 

The defendant excepted to the allowance of any commis- 
sions, up011 the ground, that the plaintiff had not made any 
due  ~ e t u m  or proper inventory as administrator. 2nd. That 
the commissions allowed on the collection of notes, was es- 
cessive. The facts relating to these exceptions, are noticed 
by his Honor in the opinion of the Court. 

After this cause was instituted, answers filed, and an order 
of reference for an account, the defendant Thomas R. Emery, 
caused an action to be brought for his legacies, on the plain- 
tiff's administration bond, against the plaintiff and his sureties, 
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to stop wliicli, the plaintif?' filed a bill for an injunction, mliicli 
was i s m d i n  weation, ancl a t  the return term, on tllc coming in 
of the answer was oiderecl to be dissolred, as having been 
ilnprovicleiitly issued ; the plaintiff appealed, and tllc clecretal 
orcler below was affirmed. (See preceding case.) 13.y consent, 
the bill vas,  by :In order of this Conrt, allowed to be treated 
as a petition, or motion: for an ir~jnnction to issnc in illis cause, 
the p!aintiff agreeiug and U I I C ~ C I  taking to dismiss his otllcr bill 
at  nest  term of tlie Court below ; and i t  was insisted by the 
pIaintiR, according to this annngenient, that he ]lac1 a right to 
h a r e  an order from this Court, that tlic defendant's suit a t  law 
shall be disnlissed. 

Fcassos ,  J. 1st. The constrnction of tlic will: There is a 
general residuary clause, directing a d i~ i s ion  wllcn Thomas 
1%. Emery arrived a t  frill age, between sncli of the grand-chil- 
dreii as rnay be thm dive, and the issnc of such as are cleacl. 
The interest of the grand-cl~ilclren, in  the residnnm, was con- 
sequently contingent, and as i t  has turned ont, Benners Eme- 
ry, who died in  the life-time of the testatlsix, was entitled to 
no part thereof, i t  follo~rs that J o h n w z  v. J o h m o n ,  3 Ire. 
Eq. 426, Dickey v. Cotten, 2 Dev. and Eat. Eq. 279, and the 
other cases cited, have no application. So, the share which 
~ o n l c l  have belonged to Cenners Emery, had he  lived until 
Thomas arrived at  age, was undisposed of, and falls into the 
residuum, and the grand-children, who were living a t  that 
time, and tlie issne of such as may have died, talie this fund 
nnder the will, subject to a rateabIe deduction i n  respect to 
annuities and the support of the five old slaves, rrientioned in  
the  leac cling^, charged on the estate, and do not talie i t  as 
nest of' kin, free from those charges. 

The clay on which the payinelit of the annuties v a s  to begin, 
not being fixed, i t  is clear that a rateable amount is to be paid, 
so as to cover the fraction of the last year. There will be a 
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reference to ascertain tliis sum, and the amount 1leceszal.y f m  
the s i~ppor t  of the f ire old slaves. 

2nd. The esceptions to the report : 
The first escel~tion 011 the part of tlie p la in t i8  is allowed. 

W h e n  a trlistee clianges an  invcstnient, ~ i t l i o u t  linving np- 
plied to n court of eqnity for nu order to that efYect, lie t d i ~  
upon lii~nself ilie o i t t ! s  of pror ing entire 6 0 m  JiiZi.s, aiicl that  
under tlic circunistaiices there was reasonable gronncl to be- 
lieve that  tlic fuiicl nonlcl be benefitted. Tile proofi si-,.,tail1 
t i e  l i t i  1 t i  r t i c n l a r .  There is no snggestion tlint 
h e  m:tde, or expected to niakc, any  iiidiviclnal, or private gain 
b y  the cllange. I I e  v n s  inte~~estecl i n  tlie fnncl to tlie anionnt 
of one-third. Thi j  ~) i? ts  the q~:cstion on n different ibotirig 
froni that  of :L iial\ed trust, and raises n presunil)tion that the  
the tri-istce was doing what h e  believed to he for the hest. 
Clacl;n-ell, ~ h o s c  notes .\rere c o l l v c ~ ~ c t ?  into mil-road stock, 
nltllongli Iiis credit was not openly donbteil, yet, n-n i  a inan 
of snch cste~isive ,iecnlntive operatiolis 3s were c : ~ ~ c ~ ~ l : ~ t c t l  to 
impair  l i i ~  c i td i t  in some degree ; so tiiat one, 1iolLii11g his pn- 
per'', aItlioi~gli lie n-onld lint feel called on to f'orce its collec- 
tion, ~ rou l (1  clesire n clrnnge, if a n  opportunity off'cred. The 
rail-ivnd l i d  been pnj ing,  m t l  continriet? to pay> screli per  
cent as cliriilends, foi. scrernl years, and the plailitif 11311 an 
oppor tnn i :~  of getting tile stock a t  ninety dollars for :: sliare. 
ZIe did 'lot 1nn1;o ills i n rcs tme~i t  l i n s t i l~ ,  bnt  consulted v i i h  
persolis whose opinions ~ e r c  entitled to respect, and the stock 
of this road x a s  loolied 111x111 2s establi.dlec1, and stood upon 

footing eiitirely difYerelit fro111 t l~n t  of n road j u s t  s t l ~ g -  
gling into esistcnce, wliere so mnlly iutercsts mcl colisitlcrn- 
t io~ls  are collaterally b ~ ~ ~ u g l i t  to bear as indi~ceme~i ts  for sub- 
scril)ing, and subscriptions are  often maile mi:ler exci:elnc~it. 
Cesitlcs all tliis, Xlack\:.ell Iias, in tllc i n e : ~  time f:~ilccl, sncl- 
den l j ,  for a 1 - e ~ y  large alnou~it ,  so that l ) n t  for the c!in:~ge of 
investinen:, this part  of tlie fund miglit !inye bccll lost, with- 
out being chargeable to tlic trustee, nriless lie could h a r e  been 
fixed wit11 greater negligence tlinn that  of tlie maiiy pr11- 
dent, busiaess men, who lost their debts by Blackn-ell's fhilnrc. 
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The second exception is al loved.  The point is f i~ i ly  cover- 
ecl by the doctrine cliscussed aricl e s t ab l i J~ed  in the case of 
TT 'd t i i 71  r. J l~ i i~ t i?z ,  3 Ire. Eq. 363, in regard to the crops of 

colton, corn, &c.. that masters allow their slares to malie for 
their private use. TVe entirely coilcnr in  tlie cvliclnsir~il that 
policy, as 1rel1 piiblic as private, sanctions that clcglw of in- 
dnlgeiicc n l i i c l~  justifies the perscxinl representative in acting 
tov ,lrcls slaves as thc 111aster l n !  been in ilie 11abit of' doing, 
and i t  seem; ili t l ~ a t  section of tlle S[aie, i t  is i~sna l  for masters 
to g i ~ e  sl:lves, \ r l ~ o  are hired out. presents a t  c1l1.i-tn~n-, 11 he11 
tile !-ear ends. and ihr the hirer to allow each s l , ~ r e  t n  enty- 
f ire c e ~ ~ t s  at the elid of every ~ ~ e e l i  as an  inc l i~ccue i~ t  to gootl 
Itella\ ior. 

TP l l i e  third e ~ c e p t i o n  is also a l l o ~ x i l  to the e l t en t  of t ~ r o  aud 
n half l)cr cent as conl~nissions on receil,ts, :ts set ont. 7JTe take 
n cIis,i:ictioii b e t ~ ~ e e n  receiving cli\ iclencl3 on 1)a:iIi s t ~ c l i ,  state 
l,oncl? and tlle like, slid receipts 1)y the  way of negro Iiire, 
wliicli is very tronblesonic, cou~pared  vi t l i  the amount raised, 
and  is oftcu luil)leasant, as i t  is difficult to find hirers against 
wliom the sla\ cs d l  not mahe complaint. 

The cxcep:io~is on tlic part of the defendant are bot !~  over- 
~wletl. Tile first is not sustai~ied in point of filct. The plain- 
tiff did file an  inre~i tory ,  n-l~icli was sufficiently specific when 
cspl;iineii by the stwterne~rt, that  lie had charged himself with 
all cy" the ~zotcs  of liis testatrix as good, except those of Xlack- 
well, wliich were iiivestecl in mil-mad stock as referred to 
attore, n-it11 wliicli 11e is c l~a~gccl .  

I n  recpect to the second, x e  tliirilr f ire pe r  cent upon the 
hires of sl:lves, is certainly not a n  ulireaso11aLle allowance, 
considering that  i t  is tronblesome and u ~ i p l e ~ l w ~ t ,  and the 
amount does not swell u p  as in t l ~ e  case of the sale of >!:~r-es. 

Upon the Ilearing of a niotion to dissolve aii i~ijanction 
b r o ~ i g l ~ t  111) to this terin by  appenl, in n cause pending in the 

i court below, between the plaintiff and Thomas E. E ~ n e ~ y  one 
of the  defendants, the plaintiff had leave to treat l ~ i s  bill as a 
petition or motioll i n  this cause, and the  ansrrer of tlic said 
Er1zel.y as a 1 q l y  thereto, upon the  n n d e r t a l i i ~ ~ g  of tlie plain- 
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tiff to dismiss his bill at the next term of the Court below. 
Thereupon, the plaintiff insists that he is entitled to an order 
directing the defenrlant, Tliomxs E. Emery, to dismiss tlie 
action, t~hicl i  he l ~ a s  commenced against the plaintiff and Ilia 
sureties on the administrntion bond. The Court isof oyiniori that 
the plaintiff is entitled to tlie order. The jurisdiction of a court 
of equity for the settlement of estates is well established. 
After a decree for an account, tlle course of the court is to 
prevent any of tlie parties from resorting to a separate pro- 
ceeding ; on the ground, tliat it would interfere with tlie or- 
derly action of the court, and defeat tlle end for which juris- 
diction was assumed, and is snpererogntory and vexatious. 
To this end, a petition may be filed, or a motion nlnde in the 
cause. Adams' Eq. 483-1-5, and notes ; S i m n o m  v. lJrJdn- 
ker, 2 Ire. Eq. 139. If the proceeding xvas commenced 6~fo l . e  
the decree for an account was entered, tlie order is to stay its 
further prosecution, but if it be commenced after the decree 
for an account, i t  is proper to reqnire the party to clianiiss, as 
being useless and vexations. In  this case, tlie action a t  law 
~vas  commenced after tlie decree. 

I t  is insisted that the defendant liad a right to sue at law, 
and t11e proceeding is not obnoxious to the c h a ~ g e  of being 
useless and vexatious, because i t  extends to tlie sureties on tlie 
bond, and is, therefore, a more certain remedr. In  the ab- 
sence of a direct allegation that the plaintiff is insolvent, or nn- 
able to perform the decree that the defendant expected to ob- 
tain against him, we are forced to look upon the action at law 
as useless and vexations, or at all events, as interfering with 
the jurisdiction of this Court after it had undertaken to acljust 
the rights of the parties, and as not calculated to benefit the 
plaintiff in the action. If tlie bond corers only a breach of 
the plaintiff's duty as administrator, tlie party's reiilecly at 
law, is much more restricted than in equity. If the bond es- 
tends to a breach of tlie plaintiff's duty a3 trustee, (a question 
wliich we cannot decide, as the bond is not before us,) a court 
of lam is clearly incompetent to '' administer the right." I t  
cannot put a c o i i ~ t r ~ c t i o ~  on the will, nor can i t  decide upon 
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the liability of the trustee in respect to changing the invest- 
iuent of a p w t  of the fund ; so, the action can do no good, and 
ouglit not to h a r e  been institnted. If the plaintiff fails to 
l~erfonn the final decree, a supposition which we are not now 
a t  liberty to make, tlie remedy against his snreties will be open. 

PER CERIAX Decree. 

NARY DEBTON against JOHN XCSROE. 

Dealings as to property between persons standing in the confidential relations 
of life, are looked upon ~ i t h  suspicion ; and from geizeralpolicy, a roluntary 
donation from the dependent to tlle superior party will be set aside, unless 
the utmost fairness is made to appear by the donee. But, wl~ere uncluein- 
fluence, circumvention or fraud, are relied on to set aside a deed, apart from 
the existence of these relations, proof must be made as in ordinary cases. 

CAUSE removed from the Court of Eqnity of Moore County. 
The bill seeks to set aside two conr.eyances made by the 

plaintiff herself; one in 1845: to the defendant's wife, and 
and the other in  1862, to tlie defendant &funroe. 

Tlie bill alleges that the defendant intermarried with the 
plaintiff's yolungest claugliter, and that he immediately became 
lnost obsequious and obliging to his mother-in-law, attending 
to her smallest wants, and waiting upon her with the utmost 
liinclness, that this was done purely to acquire an influence over 
tlle old woman, who was weak-minded and illiterate, and with 
a view of obtaining these very conveyances ; that by this ex- 
treme kindness and devotion to the service of his ~nother-in- 
lax-, the defendant did acquire mnch influence over her, an.d 
that he exerted i t  deceitfully, unfairly and fraudulently to ob- 
tain the deeds con~plained of. Tlie deeds were voluntary, ex- 
cept that the one to lfunroe contained a covenant to support 
the plaintiff and her aged sister, Sarah, out of his 0n.n resonr- 
ces, if tlie property conveyed should prove insufficient, and 
the other a like provision for her own support. I t  was also 
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~wovidecl, in the deeds, that the donor should retain the use 
and possession of the property d w i n g  her o ~ v n  life. The 
p a y e r  is to have the cleeds surrendered to he cancelled, and 
tlie property I econveg-ed to the plaintiff. 

The answcl* of the defcndei~t denies that the decil; souglit 
to be surlei~derccl and cancellecl, were obtained by f ~ n u d ,  cir- 
cnmvention, or, by any undr~e  means, 1v11a:ci er. I I e  saj  s the 
l)laintilc, nltliougll illitelxtc, was a woinaii of oidinaiay capaci- 
ty, and \re11 iinderstood the puq)ort  and nature of ' t l ~ ~ ~ c  in- 
strnn~ents. I l e  sa) s they n-ere both esecnted at tlic mere 1110- 

tion of the plaintiii' Iierself: and that tlie G ~ s t  olio  is prepar- 
ed aud e~ecntccl witliont his lwo~IeJ:jri.,  and delivered to his 
v i fe  ; that tbe secoiitl was a coilvenieilt aud beneficial p ~ o v i -  
sion for the p1a;ntifi' and her iniirln ~ i s t e r ,  n11o1l-1 she was sn- 
licitous to keep f h ~ n  a c t d  want ;  t1i:it the p~.o;)erty was not 
prodactive, and t l ~ a t  its incoine was sc:ircely snflicicnt, ~ ~ i i h  
tlie best manngeinent, to support these tiro old hclies ; but in 
licr liands 11x1 proved totally insuflicieiit for tlint purpose.-- 
I I e  avers that he had faitlifully atteiiipte(1 to coiul)ly 11 ith his 
~~nclertnking as to proriding for the plaintiff and 11cr sister, 
and is still willing to do so. I l e  insists, that if lie lias f'kilccl 
to pe r fo~m his coven:wt, in flie particulars mentiotled, the 
plaintiff bas a con~plete remedy a t  Inn., aliil, therefore, has no 
g ro~ lnd  to coml~lain in  this Conrt. 

There was replication, and proofs talien, and tlie canse be- 
ing set don-11 for healing, ~ v a s  sent to this Court. 

The pa~'ticular cil.cnlnstances under ~v l~ ic l l  the cleeds v e r e  
execntecl, and acts of the parties in relation to t l ~ r r r ~ a t  their 
csccntion, a i ~ d  a f t e r ~ a r d s ,  m e  detailed i n  t11e testil~iony, which 
is suiiicicntly rccitecl in the ol~iniou of the Co:irt. 

fLdly, for the plaintiff. 
I l c ~ z q l ~ t o n ,  for the defendant. 

BATTLE, J. There are certain  elations of social life, in 
vliich the pelssons stand in such conficleutial and ficlnciary 
positions towards each other, that the Conrt of Equity views 
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v i t h  a suspicious eye every dealing betwcen them in resl~ect 
to property. The intimacy existing between s~zch persons is 
so great, and the means of exercising undue influence 1,. one 
ore r  the other, is so co11st:tnt and so subtle, that tlie C ~ I I I * ~ ,  up- 
on the 1)rinciple of general public policy, will set aside :i rol- 
~ rn ta ry  donation obtained, by mliat iiiay be c:dled, ~ ~ i t l l o i ~ t  dis- 
p u a g e ~ n e n t ,  the superior orer tlie infe~~icl., d i l~ ing  the esist- 
ence of tlie ~ d a t i o n .  The relations to whicli this principle has 
l ~ e e n  111ost usnnlly appliccl, are tliose of parei~t  and cliil~i, 
g~iardinn m d  ~vard,  trustee and ctsfwi  q l te  t i ~ e t ,  nud  atinrney 
md client ; but it is riot coafincd to tliese, :;lid will 1)e estend- 
ed to all tile variety of relations in wliich cloininion may 1113 

exercised by one person orer  anotlier. Thus, in the celebra- 
ted case of I l u p e n i n  v. d?u.scly, 14 \'es. J n n ,  I?ep. 273, it was 
nppliecl by Lord Clixncellor ELDON to a. voluntary settlement- 
obtaii~ed 11y a cle~*gyinat~ froin a v i d o ~ v  v-liose aii'airs he had 

I uudert:d;eii to inallage. So, in Utnt v. L')l,'n~tt, 4 Myl. mid 
Cr. 369, a gift obtained by a nleclical nttcnd:ilit from liia pa- 
tient, was set aside by Lord Chancellor C o ~ r r < : s r i ~ ~ x  ; and in 
I lc~iwey v. Jfount, 8 Eeav. Rep. 437, a voln~itary settlenient 
by a younger sister of the ~ l 1 0 l e  of her present 2nd future 
p~oper ty ,  principally in favor of I I P ~  elder sister, was annull- 
ed n1wn the gro~incl that the latter had obtained great influ- 
ence and ascendancy over her, and liad been allowed to as- 
sume the management of all lier affairs. So, in BZ$;L~OW V. 

B v f X o w ,  decided in this State, 2 Dev. ancl ]Eat. Eq. Eep., 
2-1-1, a cmireyance of all liis estate, upon an inadequate con- 
sideration, by all aged ancl weak-minded uncle, to his nephew, 
whom lie I d  called in to counsel and assist him in a suit be- 
fore a single inagistrate, ~ r a s  set aside upoil tlie sa im general 
lwinciple. 

In  all the instances to ~v l~ ic l i  ~ v e  have referred, tlie court 
did not proceed npon the ground of fraud, for t l ~ a t  n-odd hare  
fnrnished a distii>ct and substantial claiix to relief, bnt i t  acted 
upon a broad principle of pnblic policy, the application of 
wliicli was deemed necessary to secure the xveali. and confid- 
ing from the artifices of those in  whom they are conlpellecl, 
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from the very nature of the relation between them, in a great 
degree, to trust. But in the application, the court lias alwag-s 
disavowed the assninption of a power to prevent tlie owner of 
property from disposing of it, either with or withont conside- 
ration, in ally way that interest, fancy, or even caprice, might 
dictate. Whenever, then, thereis a legal power of disposition, 
a d  tlleintimate relations to wllich we have referred, donot exist 
I)etvi-een tlie grantor and the grantee, or donor ancl donee, tlie 
graut, or gift, will be sustained, unless fraud or nndnc inflncnce 
be alleged and proved. Tlius, in Ilunter v. AtX~'uc:, 3 31.~1. 
and Iieene's I k p .  113, Lord BROUGIIAM s~~ppor tcd  a gift by 
deed, s ~ b ~ j e c t  to a power of appointment by the donor, Ail- 
miral IInnter, then npwarcls of ninety Tears of age, to Alder- 
ulan Atliit~s, his confidential agent, who liacl, for many years, 

-been in llabits of friendsliip with l1in1, altllougli made withont 
the intervention of a third person, tlie solicitor ~~ylio drew the 
cleecl being tlie solicitor of the Alderman wlio took benefit 
under it ; his Lordship being of opinion that tlie facts of the 
case did not warrant the Court ascribing the deed in question 
to an undue inflnence, or influence improperly exerted over a 
person eitl~er of insufficient understanding, or nncler tlie con- 
trol or rnanagemcnt of another. In  the course of 11is able and 
and elaborate argnincnt, he tlins drew tlie distinction between 
the principle establisliecl by Jlugzcenin v. Basely, and the one 
upon v l i ic l~  he r a s  t l~en giving judgment. "The rule cannot 
be lnncli more precisely stated than this-that where the 
known and defined relations of attorney and client, griardian 
and \yard, trustee aiid cestui que t m s t  exist, tlie conduct of 
the party benefitted most be such as to sever the connection, 
ancl to place llim in tlie same circumstances in which a mere 
stranger mould have stood, giving llim no advantage, save on- 
ly whatever liindricss or favor may have arisen ont of the con- 
nection, and that ~ ~ l l e n  the only relation between the parties 
is that of friendly liabits, or liabitnal reliarice and advice, and 
assistance, accorrlpanied v i th  partial employment in doing 
some sort of business, care must be taken that no undue acl- 
vantage shall be made of the influence thus acquired. The 
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limits of natural, and often unavoidable liindness, with its ef- 
fects, and of unclue influence exercised, or unfair advantage 
taken, cannot be more rigoronsly defined." To the same ef- 
fect is the case of Taylor. v. Tmjlor, 6 Ire. Eq. Eep. 26, deci- 
ded in this State; where a deed of gift froni an old lady, aged 
about ninety, to her grandson, for all her personal estate, 
thereby leaving a daughter and several grand-children unpro- 
vided for, was uplield, because there did not appear to have 
been any fraud, circumvention, or undue influence exercised 
in obtaining it, though it was clearly proved that the donor 
was very feeble, both in body in mind, and in a condition to 
be easily imposed upon. 

I t  is upon tlie lwinciples which we find to be tlius establish- 
ed that tlie case now hefore us, must be dete~*iriined. The 
plaintiff does not, herself, put lier claim to relief among those 
cases of intimate and confidential relations in mliicll the Conrt 
will set aside a volnntary conveyance upon the ground of gen- 
eral public policy, but she seeks to liave her deeds to the de- 
fendant cttncellecl, lipon. the less stringent principle of undue 
iiiflnence actually exercised, and unfair advantage actually ta- 
lien. She does not, by ller bill, allege that the defendant, 
Jolm Nunroe, had ever been entrusted by ller with, or had 
erer  assumed the general nzanageme?~t of, her affairs, or even 
tliat lie was her confidential adviser. The only allegation is 
that he became lier son-in-law by marrying lier youngest 
daughter, and "being a shrewd, artful and designing inaii, and 
of considclxble business habits, he becanle very attentive to 
her, and his little acts of liindness to her were frequent, with- 
out solicitation, and even reiuarkable, showing himself' thereby 
appare~~tly,  the most losing, kind-hearted and deroted son-in- 
law," and she charges that he thereby won lier entire confi- 
dence, as it was his purpose to do, and then ab~ised it by ob- 
taining from her, by the means of nndue influence i ~ ~ ~ p r o p e r -  
ly exercised, the two deeds which she prays to linre cancelled. 
IIere, then, is a distinct clia~*ge of undue iafluence exercised 
for a frandnlent purpose, and resulting in tlie obtaining from 
the plaintiff, vho  is represented to liave been an ignorant old 



womnn of scvel~ty  jears  of age, cmlvcpanccs of all her pro- 
perty, upoil tlie sole ~011eii le~tio11 tliat tile donor ~ r : ~ s  to h3re  
tlie use of i t  during her life, :znd tlint the clefendant 11:u.l coy- 
enmitcd to snpport her out of' his own means, if tlie 1)roceetls 
of her  o ~ r n  property sl; 1111rl !lot be  suflicieiit for that ljillsl)ose. 
A l l  t!!c c11a1,;gcs of f ixutl ide~it  iliteiit niid u ~ i f i i r  pixctices, a re  
directly and pc?sitivcl?- deilicc? : nnrl iti tlie :llis\i-cr ilie tlef'enil- 
silt asserts tiint the coiivcynnces I\-ei'e tlie \-olc:~::ii,y n~ill un- 
solicited ac;; of the 11l:liiitiK; tlint klie f'iilly iiiiclerstuod their 
natnre find eii'cxts, n i ~ d  ~ r a s  :;t t!!e time c n t i 1 ~ 1 ~ -  coiii!)c.:e~~t to 
inal;e t l~cin .  T!!e 1)ai.t;c.s are  tliiis a t  i ~ ~ n e  111w1i i!ic 111steri:d 
f'ccts n.liic11 :ire allc,iyctl as tile ibnudntio:~ of tile relief' hongiit, 
and tlie lwnl t  of the enuse mnst i1el)e:id npon tlie prootk.-- 
Tl~ese ,  T\-e iinve es:~ii~iiictl v-it11 care, aiid xitliont stniiilg tlienl 
in clc;:~il, ~ v c  will proceed to :milonlice bi.iefly Il:e CO:ICIIISIOI~ 

r 7 7  

to n l ~ i c l i  ~ v e  ]la\-c co~iic ill relaiion to  iilo111. i i l c  fi:.st doecl 
was csecntctl on ?.'d d;ly of Xarc!:, IS-45, and  piilporteil t u  
conrey to the wife of the clefelidant, Jo!iil M I I ~ I I T I ~ ,  t r o  fe- 
male sl::~es, I h e a s j  ni~cl Zilplin, one, f i~ i l~ ' ,  nntl tlie otlier, tn-o 
gears of age, reservi:~g 3 lifeeatate in them to h e  t111iio1-. The 
coiiei<!ei.ntion recitcil, is lo re  and  tiflcction for the clo~iec, and 
also tile slim of' two tloll;~i.s ]):lid, a i ~ d  a t  t l ~ e  clnse of tlie ill- 
s trnnie~it  is a.persollal coveixnt fro111 John  AInni~ne, tliat if 
t l ~ e  do no^, and Iicr sister Snixll Sinitli, " ~liiliilt? ever i ~ c o n ~ e  
:t chni,ge," Ile wo~i ld  i iil)port ~ ~ I C I I - I .  Tllerc is 110 t c i i i ~ i ~ o ~ ~ ~  to 
sllon- that this decd w;is niif'airly ol~tained.  Tlie a!icg;.ntio~l 
in tlic bill, tliat tlic defc l l t la~~t  desired it to be  licpt eecxt ,  is 
uns i~ppo~te t l  by 111xoof. Oil the c o n t r a q ,  i t  appears from the 
eutries on the decd itself, that  i t  wns ~r i t l i in  less than tn.o 
months af'ter its execution, carried and proved in ojml c o n ~ t ,  
by tlie snbscribiilg ~ ~ i t n e s s ,  mid was registered upon an order 
to tlint effect, in the nsual manner. The snhsc~il j ing witiless 
is, unfortnnate1~-, dead, and we have no testiiiioily to explain 
the  cii~cnmstances attending tlie esecntion of the instra~nent;  
bu t  we are infornied b y  the  proof tlint the witness was n re- 
spectable man, and one in v-lioin both parties had confidence. 
Tlie other deed was executed on the 2 l s t  of Decen ibe~ ,  185.3, 
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ject, sIio\vs that die, tliougli illiterate, and incnpnble of un- 
derstanding tlic teclinical Iaugnage of a ~ r i t t e n  in.;trnment, 
uriless e~pln i l~c t l  to her, was zt nwinan of good mental enpa- 
city for a ljcrson of her a ~ e ,  and that she was entirely conz- 
petent to t r n a m t  ally ordinary business. 

Taking, tlien, all tlic proofs together, and giving t l i e ~ ? ~  a 
fair con~itler:~tioll, n-c are co~~straincd to say that tlicy Imr-e 
f d c d  to satizfy us that the cleecls in qnestion ~ c r c  obtainetl, 
either by francl, circamvention, or the exercise of nndae in- 
fluence, and N-c cxi~not, tlicrefore, mal;e a decree for ~e t t i ny  
t l ~ c i ~ l  asiclc. 

I n  the event of her failing to obtain this primary relief, the 
p1nintifi"s counsel Jins aslied for a decree, under the general 
prajer,  that a suitable allowance inay be clirectcd to he paid 
to her, aucl tli:it an inquiry be ordcred to ascerl:iia the proper 
amount. W e  at first thonglit that this might be done, but it 
appears from the pleaclings atid proofs, that the defendant 1x1s 
always bee11 \Tilling, and i;j so still, to support and maintain 
the plaintiff according to his covenant, and we do not feel at  
liberty to vary his contract, or the stipnlated mode of its f'nl- 
filment, in  the absence of any snficient proof of a default on 
his part. If tliere has been, in fact, any breach of his coven- 
ant, the plaintiff has a clear remedy therefor, at  law. 

Tlic bill inust be dismissed, but withont costs. 

PER CCRIIJI, Decree according1.ly. 

TThcrc A, by clccil, dircctcd his attorney in fact, to pay a~lnually out of the 
income of' his catntc, a certain smn to E, during the joint lircs of d anll 13, 
alld A afterlvards b e c a m  in~ane-ITeZd, that in law, this deed Jvas a granc 
of an annuity, and not revoked by his il~sanity. 
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Blount v. IIopg. 

Trrrs bill was filed for an account of the estate and efl'ects 
of tlie plaintiff: wliich linve been managed for inany years by 
E r p i ,  acting nnder a power of attorncy from the plai~ltiif. 
Tllerc 1 ~ : ~ s  no diflicnlty in the acconiits, nncl the only qne5tion 
prcsentcd to the Conrt was this : 

011 tllc 20t11 Bovelnber, I S X ,  Brymi being then alive, the 
plaintiff exccntccl a cleed, the material part of n.hich Iras as 
f0ll0K~ : 

" I h o w  all men by tlicse presents, that I, Josepli I h n n t ,  
do liereby nutliorize, direct, and einpomr Jalnes L. Erj-nu, 
~r l iom I liavc lieretofore cnnstitutetl 111: attorney in fact, t,> 
pay from the incon~e of my estxtc, tlie snR1 of seven linndred 
dollars anilaally to Frances C. P. IIill, 'kc., ancl to contin~ie to 
pay the saliie dnring the joint lives of inyself and tlic said 
Fmnces, niiless otllermise directed and required by ~rr i t ing,  
nnder my hand. And in case of my decease, withont Iiaring 

I 
I nlnclc a revocation of tlie p a p e n t  of tile inid aniiuitj, I do 

hereby expressly declare that the payment of the same ,hall 
cease iinmecliately therellpon." illid by a snbscquent part of 
the deed, the plaintiff directed in the sanx  teniis, a yearly 
sum of three hundred dollars, to be paid to Elizabeth A. 
Cheshire. 

Tlie question mas, ml~ether the payment of these yearly 
S L ~ S  T Y ~ S  revoked, or snspencled, bp t l ~ c  subseqnent in>anity 
of the plaintiff. 

fiwle, for the plaintiff. 
B a t l p ,  for the defendant. 

I~LTTLE, J. We  are of opinion, tliat npon tlic trnc constrnc- 
tion of the instrument in question, i t  is, in legal cffect, a grant 
of annuities to A h .  IIill and Xrs. Cheshire, during life, pag- 
able semi-annnally, as therein specified. 

Ceing the grant of an incolporeal liereditament, nncier tht? 
hand ancl seal of the grantor, it required no consideration, and 
passed by the delivery of the deed, and was not revol;ed, or 
annulled by his snbseclnent insanity. 

PER CVRIAM. Decree accordiugly. 
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privilege of getting timber for the sax--mill ill a11 my lands 
xdjoining. (bnt I do not devise tlie Iancls tlieii~selres.") 

Tlie otlier moiety of the liiill was given to the dcfentlant, J. 
W. 1:. 7iTntso~l clririlig liis life, and to sncli cliiltl or cllilclren of 
his a s  nlnx Lc living a t  his cleatl~, m i l  in tlic event of his death 
n-itliol~t lcar-illg is\ue, to be e i l n a l l ~  divided i ~ t w e e n  (feorge 
Ti'. T V ~ ~ . ~ I I ,  JVilliam 11. Watson, I1eiil.y C.  7iratson, and 01'- 

re11 I,. I)otltl, i11 fee. 
The ?)ill allege, that tlic plaintiff O r l w ~ ,  is tlie f ~ t l i e r  of the 

infalit l)l:~intifl', \iT:~rren, ancl tliat he  has no otlier cliilcl ; that J. 
TIT. C. TYatsoii is still nnmarliecl, ancl lins no cliilti or cliiltlren ; 
tha t  n l!ilc the inill, xbore spoken of, were by an a ~ ~ r a l ~ g e ~ n e n t  
between tlicln in tlie possession of the clefenilaiit, lie took the 
1iiac1ii11c;y of' tlie snv-mill, solile of it attaclietl to tlie Dee-llolil, 
aucl cai , ;cd it to aiiotlicr inill of liis on 11, about one mile m i l  

linlf' dict:;nt, and attnclled some of i t  to his mill, among 
~rli icl i  n - c l ~  izn ciizulnr snn., a turning-htlle a l t l  tools, and a 
1 :u .g~  :;ril~rlstone ; t l l ~ t  he  took fro111 the said 111i11, :11so, a mill- 
btolie, ::ii,! put  it into operatioil in liis on-11 ~li i l i  ; also, that the 
t lefeli~lai~t ,  J. W. 1:. 717atbon, W ~ I L ~ O I I J ~  1 t i i 1 7 ( 7 ,  Jii;e1~utc7y bnrned 
and  clc..t~cij ctl tlie iixiiie of n bnilding att,iclietl to the ~iiill, 
c1:uii. ?l,c L;il fnrtlicr alleges tliat the clcfe~~clant 11:d c u t  and 
ca~xrietl to !iL owl 11iill l u g e  q~ianti t ics of t i~ i i l~e r ,  liacl saivcd 
tlic sallie illto l)lnnl; ant1 l i ~ l ~ l b e ~ ,  :mil llc hail svlcl tlie saine, to 
the  gicnt  c le t~i~: ie~i t  of llispi~lcilcye of' cnttiii:,. tilnber hi- the 
saw-iil;ll 011 tlic S e n s e  river. 

Tlic 1ii ;~j  cr is fhL* ail injl~nctioli to stay tlic E~~rt l ier  co~ninis- 
sicon cd n nbte, and tlint the clefenilant discover [lie xiiiount mil 
de.c~il~tio:i of tlie l ) i ~ p e r t y  wasted, and accolint for the smile. 

Tile aiibn er of the clefelidant. J. TV. C .  TYatwn, denies tliat 
it i t  is :L prnj)er con-tr~lctioi~ of tile nil1 of Dr. TT<ntsoii tlint 
tlie p1 i \  i!cgc of cutting tilii1,er ftor the S e n s e  r i ~  e r  niill ex- 
te:iils to tile tl act of lalid on ~vli ich lie got tlie t i~ i iber  c o ~ -  
plaineil of. bnt  s a p  there are otlier 1a:ids newer  to tlic ~il i l l-  
seat to ~vllicli the tern 'La t l jo i~ l i~ ig"  11101'~ l ) ~ o p e l l ~  al)l)lies. 
I I e  sn-s, fiwther, that  even if the privilege ea;ends, as plaintiff 
contencis, to the Gully tract, from which dol ie  lie haa talien tim- 

4 
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bcr, tlint Ilc lias not impaired it  by any nnreasona1)le use oi' 
liir own riglits-that his ]nil1 is na a small c ~ * ~ ~ l i  nl i ic l~ is often 
dry, m d  that lie cannot, if lie desired it, saw very large quail- 
tities of plank and lnmbcr, and tliat wlixt lie lixs talte~i, woi~l(l 
no t  anloimt to more Illnu a few l~ l~~idrec l  (?ull;ws ill value ; and 
that inoat of the tiuiber sawecl, has bee11 applied to r ~ p i r i n g  
the bnildings on tlie land ; tliat he is ad\ i d ,  as a tc~larit fhr 
life, lie has a riglit to nse the tiiiiber in qucstion placlentlp, 
:uid in tlie way lw lias becn us;lig it-that t l~cre is 110 lack of 
timber on the land adjoining the mill, but that nit11 such ri 
inill as liad been lieretofore on the premises, tliele is timber 
c~ol ig l l  t l i e ieo~ to Ixst for a t1mns:ulcl ~ea1.s. 

I Ie  furtlier :unswering says, t l ~a t  t l ~ c  li~ill  on Sclibe rirer 
went do~vn for the n.nnt of rcpairilig, that lie urgct? npon tlie 
plaintiff, Owen, freqnently, to join liiin in  liliilii~lg the proper 
~.epairs, but that 11e clcclinccl doing so-that the ~iiillstone and 
saw were idle at the old mill, and he adnlits illat lie did take 
them, with the turning latlie ancl tools, to Ilia new c~tablisli- 
ment, and there used tliem for a short tinie. but 11e s a p  11e 
then replaced them in the esnct condition in which he fonncl 
tlienl. H e  insists, that as a joint-owner, lie liad a right thus 
to nse these things. 

The defendant denies tliat lie wantonly and deliberately 
l~nrned and comn~ittcd \~as t e  in the frame of a building attach- 
ed to the mill-dam. IIe  says that i11 the original construction 
of the (lain, a frame IKLS l )n t  i n  that ~ n j g l ~ t  serve as the fonntl- 
ation of a snperstrncture, if the same slionld ever be needed ; 
that the same was conxed over with tiuiber which had bc- 
come rotten and utterly ~vortl~less, ancl that to get i t  out of tlie 
way, he clid set fire to it ancl destroyed about Iialf of'it, but he 
denies that tliis was any ilijnry to the mill, or any other pro- 
perty, for that to be of any use, the ~vliole reco~istructioii of 
tile mill in question, w011ld h a w  to be lnncle with new timber. 

The bill was set for liearing on the bill ancl answer of the 
defendant, J. TV. B. ?Vatson, (the other clefendants not having 
answered,) and sent to this Court. 
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P~:axsos, J. The bill is filed to stay ~ m s t e ,  and for an nc- 
co~uit. The riglit to relief is put on two groiliitls. The Conrt 
is of opiliion t11:tt i t  cnnliot be snstxined. 

1. I n  r c q ~ ~ t  to the reliiovtll froin tlie mill, by the defend- 
ant, J. \Ir. I:. ~IT:itl;on, of tlic ~ i l i l l - ~ t ~ l t ~ ,  saw, tnrning-lathe 
and g~i l ld~tol ic ,  ant1 tlie bulning of the log3 at one end of thc 
;..:tilie: One I~alf of tlie lilill i'i d c ~ k c l  by tlic late Dr. Wat- 
son to t l ~ e  clcfend:int, J. IV. 11. MTntson, i n  fee, and tlie other 
half to the l~laintifi' O ~ e i i ,  for life, with a contii!gcnt remain- 
(Icr to siicll cliilcl or cliiltlre~i as 11c may liarc living a t  his 
death, in fee. Tllc otlicr l)lnintiff, TTJ;wren, is tlie only child 
uf Oi'Yeli t to i / . ,  l i \  ing. 

Tlic bill nesnmcs tlmt the plaintiff Orren nnd !iis child, the 
otirer pl;lilitifi; repre'ient one laalf of t l ~ c  fee simple estate ns 
tclia~its ill coii~!i~oi~, n.itli the defcntlant, J. TIT. 13. Watson, 
and i t  nllcgcs tlint lie has co~uniittcd cZ&rzc~ctice waste i n  the 
1mrticu1:u.s  bore set forth. 

I'nttilig ont of the plaintiffs' way the objection in regard to 
tlic tenmicy in conlmon, and snpposing tliat relation to exist, 
and treating the articles removed, as jbtrcroc, and a part of 
tlie frecliolcl, wllicl~ we are inclincd to tliink is the case, as be- 
t w e m  the esecntor aucl the devisee, eipccinlly tlie saw ancl 
niili-stone, witliont wliicli the iiiill co111~1 not be used, we do 
not tliii~!; the :bets of tlie defellda~t,  under the c i~cn~i~s tances ,  
statecl in the ansver,  (all of wliicl~ are to be tdiell as true, 
there bciilg no 1,eplication) aiiioulit to such destruction as will 
cull into exercise the iiijunctire power of this Conrt to restrain 
a tenant in cowinon f'roo enjoging and using tlie property in 
the manner lie inay see proper to do as o ~ m e r .  

Tlie law npl~licable to this question, is settled, and is thus 
stated ill 2 Story's Coln., see. 016 : " Illtliougli Courts of 
Equity mill not interfere by inj~mction to prevent waste in  
cases of teiiarits in comiiion, or copartners or joint tenants, be- 
cause they have a right to enjoy the estate as they please, yct 
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thej- will irlterfere in special cases ; as n.11cl.e the party coni- 
mitting the waste is insolvent, or  wlierc tlie waste is tiestruc- 
tive of tile estate, and not n.itlli11 tlie 1 !8 ) i f ! 1  Zqiti,t~i(!ti: e z i j ~ i i l ~  

of the riglit of c i ~ j o p e n t  of the es::itc." 
I f  :L mill be in runliing order, and 011e of the tena~i ts  in 

comlriou is about to nsc it to grind stone for gold, 01- saw soap- 
s to~ ic  slabs, lie may 1)e e~ijoinecl, h e c n i w  tliat is ]lot '' n usual 
Icgiti~iiate" ii~otlc of ei l joji i~ent.  So, it' h e  rcmovc t l ~ e  stones? 
or S;LW, or ally thing necessnl*x for the w e  of the inill. 

But,  in our case, the mill was not i n  r ~ ~ i m i ~ i g  order;  on thc  
contlxiy, i t  hncl been s~~fi 'ered to go domt for the m n t  of ne- 
cessarj- q a i r s ,  aacl n-as in s~ic l l  n c o ~ ~ d i t i o n  tllnt it conid not 
b e  nsetl. So, the qneation is, must all tlic tlliiigs ~vl l i~11 liad 
apl~el , tni~ieil  t o  the nlill lie ii?le and be  sufl'eretl to rust, rot, or 
be  11rol;cn? mid (lid tlie dcf'enilnnt, by r e i u o ~ i ~ ~ g  +Iie~it to ail- 
otller illill T ~ . ~ I C I ' C  11e C U I I I , ~  use tlieln, so far \iol:lte tllc ~,igllt., 
of the plaintif;-b as to entitle tliem to the i~lterposition of this 
Court ? 

Both cj~icstions arc eritlently wit11 tlie clcf'endnrit. 
So, in ~ e g a ~ , t ?  to the old logs. Tlie defentl:ult, 1 1 , ~  b n ~ n i ~ ~ g  

t l ie~tl  did ~ o t ,  u11c1e1- the ci~.cunist:uices, nlnl;e liimself n .(-idk- 
Ifoi', fur t l ~ c y  n-ere rottell aucl of 110 ac t  >11nt, and in the event 
of' rebnildi~ig the d m ~ ,  it wolilil ljc necess7,rg to burn tlicln or 
float tliciti ( ~ O T T I I  tlic ri\.er, in order to get them out of tile n-ay. 
The clini,ge in tlie bill, tl~ereforc, " tllat tlic tlci'e~itlant ~ ~ . i / i i t o ~ i -  

7y o j i ( 7  /7e/';hi;/'citc /y 6 i i m t ~ l  ! I ; ~ ( ~ ( / L S ~ I ' / I ~ (  ( l a  bniltling :~tt:~clletl tc3 
the  mill-dam," is not sul~ported,  nncl the p1:lintifY Iim snl!ject- 
ecl l~iiiiself to tlie in~l;nt:~tic)~i of g i v i i ~ g  a false colorillg to the 
act. 

2. TTTe are not at li'uelfj-, upon the facts of this ease, to de- 
cide wlictlier the " Gull;)- tract" is, or is no t  ei~ibraceil I)!- thc 
C~:EUGC of tlie Vill, " :i1011g will1 tile said nioiety of tlie liiill I 
clevise the p i ' ; z . i i ! ~ j z  of gctttilig tilii1,er f(.!r the .$(:ii:-iiii'l:' 011 !!id 
7j2y 7([71cZs ( ~ c ( ; u i i t i / / ~ ' ' ;  fbr, s ~ ~ l ) l ) o s i l ~ g  i t  to I J ~  i~ lc l~~ide(I ,  :E a 
tenant in  comnion the clcfendn~it li:~cl n ~.ig!it to nee  t l ~ e  tilnbcr 
which he  lint1 cut n ~ i d  sn~ved as a ~ r a x / ! l  ctiztl Z ! ~ y i t ; i / u i i ( ,  l i ~ i ~ l c  
of enjoying tlie properi-y ; bnt  in  fact lie is not a mere t e~ ian t  in 
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comnlon ; he holds an estate in severalty, subject to the incum- 
brance or privilege possessed by the plaintiffs of getting tim- 
ber for the saw-mill. There is no allegation that the defend- 
ant has not left timber enough for the full eujoyment of this 
right ; indeed, the answer av,ers, and snch is evidently the fact, 
that there is upon all the land timber enongh to snpport the 
mill, as it was used in tlie life-time of the devisor, for "a  tlions- 
and years." 

111 twliing this gronnd, difficulties accnniulate upon tlie plain- 
tiffs; they are forced te "cllange front" and put tliernselves 
011 anotlier clause of tlie will, by which all of t l~is  laud is giv- 
en to the defendant, J. 7V. 3. Watson, for life, re~naindcr to 
sncli cliild or cl~ildren as lie may leare living at liis death in fee, 
remainder, in the event of' his leaving no child, to the plaintiff 
Orren Dodcl, George, William, and 11enry Watson, in fee. It 
will be observed that tlie plaintiif, Warren Dodd,lias no.interest 
under this clause. So, in respect to tliis equity, he is an un- 
necessary party, and lris joinder exposes the bill to the charge 
of being multifarions. But waiviiig that, and passing by also 
tlie fact tllat the plaintiff, Orrea, has only a contingent re- 
niainder, the Court is of opinion that the acts of tlie def'end- 
ant, in getting timber fbr the use of the buildings on tlie land, 
and in clearing some of the land and making sale of the plank 
to the very nloderate extent ml~ich he lias done, do not exceed 
Iiis rights as a tenant for life, taking into consideration that 
there are wme eight tliousand acres of land, three f'ourtlis of 
villiclr are still wood-land, and mucll of it only fit for tilnber. 
The bill must be disniissed; but we do not allow costs, as the 
defendant, J. W. E. Watson, by taking away the fixtures froin 
the old mill, gave some pretect for the litigation, and the otller 
clefendants have not anmered. 

PER C~RIAJI. Bill dismissed. 
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MARY A. DLACKWOOD and ot7zers crgai~td ALTIN JONES and otliers. 

One, who knowingly stands by and permits another to purchase, and n, Sol.- 
tiori-one wlio misleads and induces another to purcl~ase, shall not be al- 
lowed to set up an opposing equity, nor take advantage of the legal title by 
nllich it is supported. 

Where one has notice of an opposing claim, he is put upon inquiry, and is 
presumed to hare notice of every thing mhich a proper inquiry would hare 
enabled him to cliscorer. 

C a u s ~  removed from tlie Court of Equity of Wake county. 
William F. Btackmood, the husband of Mary A. Black- 

wood, and the father of the infant plaintiffs, contracted to buy 
the land in controversy, and took from the defendant Dernpsy 
Powell, a bond to make title to him for the same ; wlrich said 
bond was drawn by the defendant Jacob Powell, and witness- 
ed by him. In pursnance of said bond, Dempsy Powell, on 
the 24th day of December, 1851, executed to Elaclrwoocl a deed 
in fee simple, for the premises. Blackwood and his wife and 
children, entered into possession of the premises, and held the 
same until 1854, whence i t  was held by their truetee for a 
Fear or more, (about four years in all). Blackwood, the hns- 
band of the feme plaintiff, being much involved in  debt, and 
unable to support his fkmily by his own means, on the 1st 
day of Novembel., 1854, conveyed this land to Taply 0. John- 
son, his wife's fither. Johnson, on the 15th of February, 
1355, conveyed the l a d ,  in question: to Andrew W. Betts in 
trust, to apply the rents and profits thereof to the use and 
maintenance of said Nary A. Black~ood and her children, 
during her life, and after lier death, to convey the same to 
her children; wl~ich said deed was executed by tlie trustee, 
A. W. Betts, as well as by the grantor, T. 0. Johnson; in 
1~1:ich i t  was atso provided, that Mrs. BJackwood and her 
children might E qe upon the land and cdtivate the same if 
she should desire it. 
Before the negotiation commenced with Blackwood, i. e., on 
the 6th November, 1846, Dempsy Powell had conveyed one 
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linndred acres of land to Alvin Jones, in trust, to secnre tl 

debt of $50, clue to tlie above mentioned Jacob Powell, of 
wl~ich tmct, tlie land above described, constituted n part. 
Tliere  rer re also conveyed in this deed of trnst, ihr the lilic 
purpose of secnihg this debt, one cow and calf, t vo  sows and 
pigs, a11 his crop of corn ancl fodder, four I~cacl of sheep, and 
all his lioliseliulrl ancl kitchen fnmiturc. On the - day of 
-, 1855, Alvin Jones, tlie trnstee in tlic above clcecl of trust, 
advertised ancl sold the land tlierein containecl, e~nbracing the 
land in controvers,v, at  public auction, to tlie defendant, An- 
derson IS. Betts, for thc s u n  of $305. At this sale, Anclrew 
JV. Detts alqjeared and proclai~uecl liis title, as trustee, for 
Mrs. Blacli~~oocl and her cl~iltlren, and forbncle the sale. 
Sliortlj- after this sale, ilnclerson Detts issnecl process in eject- 
ment, ~ l l i c l i  was served on Andrew, the trustee, who l i d  
takein the possession of the premises, for the benefit of his ces- 
tuis qzbe ti-mt, ancl liad it retnrned to the November tenn, 1SS.5, 
of Walie County Court, at  w11ich term, Andrew Betts failing 
to appear and malie defense to tlie suit, a jndgtncnt by de- 
fault was t&en against the casual ejector, and the purchaser, 
Anderson, was put into possession, Very shortly thereafter, 
Andrew ~,entcd the premises of Anderson, and after holding 
then1 awhile in the capacity of lessee of Anderson, lie pur- 
chased and took a deed from him, (Anderson) fbr the whole 
tract of one hundred acres. 

I t  vas  established by the proof, that when Blacl~mood was 
bargaining for tlie lancl in question, both Dempsy Powell and 
Jacob Powell, represented to him that the debt to thc latter, 
to secure ~vhicll, the deed of trust to Jones was executed, liad 
been satisfied, and that the right to convey the land was in 
Dempsy. The prayer of the bill is for a reconveyance of the 
land to some trustee, for the Lenefit of Mrs. Blacliwood and 
her children, and an account of the rents and profits of the 
land, and for general relief. 

The defendants answered severally. They all denied that 
the debt, from Dempsy to Jacob, was paid. The defendant 
Anderson insisted, that the notice given by the trustee, An- 
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drew, a t  Jones' sale, did not give him any notice of the only 
fact upon which the 1)laintiff7s eqnity rests, i. e., the repre- 
sentation of Jacob and Dempsy, that the debt to Jacob Pow- 
ell 'had been satisfied. 

Replications were made to the answers ; commissions were 
issned, and proofs were taken ; and the bill being set down for 
hearing, was sent to this Court by consent. 

iiIiZler, for plaintiffs. 
Battle, Xogers and E. G. Haywood, for defendants. 

PEARSON, J. I t  is not necessary to declare that the debt 
of $50, due by Dernpsy Powell to Jacob Powell, to secure 
which, the deed of trust was executed to Jones, was in fact, 
satisfied, at  tlie time Dempsy Powell sold tlle land to Black- 
wood, because the proof is full that, before, and a t  the time 
Blacl~wood bonght, Jacob Powell represented to him, tliat 
the debt was satisfied, and thereby induced him to make the 
purchase, and was so far privy to the transaction as to have 
become the drafts~nan of the bond for the title, in pursuance 
of mhic11, the deed was executed. 

These facts are abundantly sufficient to postpone the equity 
of Jacob Powell, and to give priority to that of Blacbwoocl, 
which was afterwards passed to the defendant, Andrew Betts, 
in  trust for A h .  Blacliwood and her children. This rests 
npon a plain principle of justice, i. e., one who k n o ~ ~ i n g l y  
stands by and permits another to purchase, and n fortior*i, 
one who misleads and induces another to pnrchase, shall not 
be allowed to set np an opposing eqnity, or take advantage of 
the legal title, by which i t  is supported : I t  f o l l o ~ s  that An- 
drew Betts, in belialf of Mrs. Blackwood and her children, 
had a right, prior to the sale by Jones, to call upon him for 
a converance of tlie legal title of the fifty acres of land i n  
controversy. By the sale and deed of Jones, the legal title 
passed to Anderson Betts, he passed it for valuable considera- 
tion to Andrew Betts, and the question is, can he set up title 
in himself in opposition to his cestuis pue trust, Mrs. Black- 
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wood and her cllilclren, for \vhom he  had been constituted a 
trustee by the deed of Johnson. Anderson Xetts liad notice of 
this ti8nst a t  the tinle lie pnrclinsecl a t  tile sale m:de by Jo~ies  ; 
indeed, Ile liad express notice ; for Anclrem Uctts proclaimed 
his title, as trustee, foibade the sale, arid in acltlition to this, 
I31aclc.ii ootl ancl his \rife liad been in possesjioll ever since liis 
p u ~ d l a s e  froin Denlpsy Powell, escepf for a s l io~ t  time before 
the sale, cluring wliicll, it n as rented ont by her trnhtec. 

I t  was said in the a lynment ;  altliougli these facts shorn 
that Anderson Bctts Iiacl notice of the s e r e i d  deeds, under 
which J1i.s. I3laclcwood claiined, j e t  they are not snfficictnt to 
affect liini with notice of' the pai.ticul:~r f x t ,  oil \rllich the 
p1aintifl"s equity depends, to wit, tllnt Jacob Powell 11:~l mis- 
led Blacliwood and indneed him to pnrclme, by repie-entiug 
that his defendant was satisfied, and Denipsy Po\rell llncl a 
right to sell. The reply is, where one has notice of an oppos- 
ing claini,.he is put " upon enquiry," and is 11resnmed to liave 
notice of every f a t ,  ~vliich a proper enquil-y vonlcl haye ena- 
bled Iiini to iind ont. I lad lie asked Ulackn-ood how i t  hap- 
pened, that lie-had been so long in possession of the land, and 
why i t  was, that Dernpsy Powell had tnarlc liim a deed after 
he  had conveyed it to Jones, in trust to secure a debt to Ja-  
cob Po~vel l ,  lie would liave been told, it was because Jacob 
Powell had acl~ilittecl that the debt was satibfied, and that 
Denipsy Powell liad a riglit to sell, b j  reason ~vhereof lie liacl 
been iuduced to malie the purchase. If after receiving this 
inforinntion, lie, Anclerson Betts, dctci~nined to plwcllase at  
Jones' sale, lie tool< the responsibility, and acted at  the risk, 
tllnt the matter, of \vliicll he was thus infunnecl, would not turn 
out to be the trntli. Unfortunately for him, it  was true ; and he 
is not at  liberty to say, that 11e shrlt his ears, or was content 
to believe what Jones and Jacob Powell told him by way of 
explanation. 

Tliese facts being snfficient to fix Anderson Betts with no- 
tice, are, of course, s~ificient to fix S n d r e w  Betts with notice ; 
and although they both pnrcliased, for valuable consideration, 
the plaintiff, Mrs. Blackwood, and her children, have a clear 
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eq~xity to set up  the trust, which had been constituted in their 
favor. It is not necessary to call in aid the fact, that he 
was trustee for them prior to his purchase. 

There vill  be a clecree clirecting ArldremBetts to convey tllefif- 
ty acresin controrersy, and also the three acres, inclnded i,n tlie 
deed of trnst, to some fit person, to hold for them upon the trnsts 
declared in the deed to him, and there must be a reference to 
take an account of tlic ~ ' en t  received by hirn, and of the profits, 
which 11e has, or ought to have, received from the l:~:rd, ant1 
h e  must be taxed ~vitl i  the plaintiff's costs, unless tllc aclmin- 
istrator of Jacob Poivell, who is liable prirnxrilx, Ilas assets 
snficient to pay the same. The other deknclmts will not be 
required to pay cost, but will be allowed none. In  respect to 
the defericlant Jones, as he aclniits that lle lioltls the balance 
of the plice, fbr ~ l l i c h  lie sold, after detlacting the amount 
paid to Jacob Ponrell, altlio~igll i t  is not u s n d  to decree 
among defendants, vet when the equity is plain, or is aclmit- 
ted, i t  is in the course of the court so to decree, for tlie sake 
of putting an end to the litigation ; T'wn v. L?cwrinyt0)2, 4 
Ire. Eq. 389. Dernpsy Powell was present, and did not ob- 
ject to tile sale of Jones, and i t  is clear, from the proof's, that 
the fifty acres, in which lie liad a resulting trnst, mas not of a 
ra lne exceeding $50, while the debt, with interest, amounted 
to near $50, so he has no eqnity to any portion of the fund. 
The defendant Jones will, therefore, be  decreed to pay in  
such balance to his co-defendant, Andrew Eetts. 

PEE CCRIAM. Decree accordingly. 

JOSEPH POTTS and others ugc~inst JOHN BLACKWELL and others. 

A deed of trust executed bona fide for the security of actual creditors, for 
debts, whether oldor new, must be regarded as a conveyance for value 
under the Stat. 27 Eliz., and a mortgage is considered as standing on the 
same footing as a deed of trust. 
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P K T : ~ ~  to relicnr a decree passed, in tliis cause, at  the last 
tern1 of tliis C o ~ ~ r t ,  Jones' Eq. rol. 3, p. 449. 

T l ~ e  whole f;xcts of' t!~c case being set ont in the report of 
tl:e c:m as f o r ~ n e r l j  Iie:~rd, i t  is not ileenlccl necessary to re- 
state tliem here. 

.Rodmcm, for tlie plninliffs, argned as fullo~rs : 
Tliis case being an important one, and apprehending that 

some points did not attract snficient consiilerntion on the for- 
mer  ai-gnnient, I Imve rentured, on belinlf of the plaintiffs, to 
to a& the Conrt to re-esn~nine its conclnsions. 

1 submit the following propositions : 
1st. A morlgngec or assignee in trust, who takes a mortgage 

or assignment, \vithont giving any new consideration, but 
siinply as security for a 1)re-misting clebt, is not a purchaser 
for ralne, ~vitliin the statute 27 Eliz. 

2nd. S~icli  a mortgagee, or assignee, represents the creditor, 
~ r h o s e  debt is secnrecl in the conreyance ; his equity is de- 
rived from, and nieasured by, that of the creditor. 111 tliis 
case, Putts, 'kc., repixsent the creditors, and possess the equi- 
tics of creditors, under 13 Eliz. 

3rd. A new and substantial consideration for thc assign- 
ment (?id more from the assignees to II;inBs, \rliic!l consti- 
tutes them purcliasers for ralne, under 27 Eliz. They pos- 
sess, therefore, tlie cqt~ities both of creditors and of purclias- 
ers for d n e .  

4th. There was no clebt owing by IIanlis to Jolm Black- 
well, and the mortgage being to secure a merely pretended 
debt, was fraudulent and void as to the plaintiff'. 

5th. Tlie assignees of J. Blackwell, the rnortgiigeo, stand 
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on no better footing than lie did, and took his estate subject 
to all the equities, which existed against it. 

1st. Prop. I t  is not material to plaintiffs, whether they are 
deemed creditors or purchase1.s for value ; their equities, in 
either case, are the same. But it is essential to the argument 
I propose to submit, to have a clear conception of their posi- 
tion, and of the reasons, on which their equities are founded ; 
and as the question is not, in my opinion, one of any difficul- 
ty, I will consider it shortly. 

In  a loose and general sense, the assignees are purchasers, 
beeause they take, by purchase, as opposed to descent. But 
a snbseqnent prcliaser, upon valuable consideration, is the 
only one authorized by statute 27 Eliz., to avoid a prior v01- 
nntary deed. Twine's case, 1 Smith's Leading Cases, p. 46. 
And this Court has held, that tlie consideration shall be not 
only ralnable, in a technical sense, but substantial, and not 
grossly inadequate ; Pullenwider v. Roberts, 4 Dev. and Bat. 
278. 

I t  is true, that expressions may be fonnd in the text books, 
Roberts' Fraud. Con. ; Coote on Mort. 345 ; (68 Law Lib.) 
in which a mortgagee is called a purchaser, within the statute 
27 Elizabeth. The expression is perfectly correct in reference 
to a mortgage, given upon a loan at the time, or any present 
substantial consideration. And it is believed that a reference 
to the cases cited, will show that it is invariably used in this 
sense ; and that no case can be found in which a mortgagee, 
or assignee, who has received his conveyance simply as col- 
lateral securit,y for a pre-existing debt, has been held a pur- 
chaser within tlie statute. In  reason, it cannot be so. I t  is 
an abuse of language, to term one, who has paid nothing 
whatever, a purchaser for value. H e  is strictly a volunteer. 
A past consideration,-such as a precedent debt,-will not sup- 
port an assumpsit ; Smith on Cont. marg. p. 113, note citing 
Ho~kins v. .Logal&, 5 Mees. and Wels. 241, and other cases. 

As authorities directly sustaining this proposition see Pain- 
ter v. Zane, 2 Gratt. 262, and cases cited by counsel ; Petrie 
v. Clark, 11 Serg. and Rawle, 371 ; Iinlstend r. Balik of 
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Xentzucky, 4 J. J. &Iarshall; Dickson v. Tillinghast, 4 Paige, 
215 ; Cole v. Jlwl~lle, 13 Eng. L. and Eq. R. 27 ; EedcZich v. 
Jones, 6 Ire. 107 ; Donccldson v. Bank: of 0. 3, 1 Dev. Eq. 
103 ; Harr is  v. Jlorner, 1 Dev. and Bat. Eq. 455. 

2nd. P ~ o p .  The creditors of Hanks, are co-plaintifls with 
his assignees in this bill. That they are creditors, is admit- 
ted; or if denied, this Court would direct a reference to as- 
certain the facts. The assignees represent the creditors, and 
must, of necessity, possess the same equities. It is a mistake 
to sap, that a creditor mnst, in all cases, get a judgment at  
law before he can come into a court of equity. The case of cred- 
itors' bills is a familiar instance to the contrary. I t  is true, 
that a creditor cannot sue in equity to recover a mere debt ; 
because the remedy at law is adequate. Neither can he do 
so to enforce the collecticn of a debt out of the general equi- 
table property of his debtor; a judgment at  law, and a return 
of L L  .nulls fionb" upon his execution, are necessary to ascer- 
tain the debt, ancl to give a lien. on some speci$cproperty, ancl 
perhaps, to exllaust the legal remedy. See the case of Angel 
v. Draper, 1 Vern. 399, and note, upon which our cases of 
Peeples v. Tntunz, 1 Ire. Eq. 414, and Ba?nbccut d3 Gb. v. 
dlayJeld, 1 IIawks' 85, arc founded. Now, tlie assignnlent 
satisfies all the conditions required by the principle of these 
cases ; it ascertains the debt against the assignor as a judg- 
ment does ; and i t  gives a lien on spec$& p ~ o l x r t y  as the ex- 
ecution does. In short, i t  is a familiar practice to declare 
priorities between prior and later mortgagees. The ordy an- 
thority that I am aware of, requiring the creditor to get a 
judgment at law, in a case at all like this, is an obitcr dic- 
tum of Lord Ellenbrongh, in a short ancl unconsidered case, 
(CYoZmnn V. QroEer, 1 Ves. Jr .  161 ;) a dictum not all necessary 
for the decision of the case; for tlie plaintiff, there, mas not a 
creditor at all. See Hovenden's Sup. note. This case may 
be considered over-ruled in Eider  v. Kiclcler, 10 Tres. 360, in 
~vhich creditors obtained a decree without having got judg- 
ment at law, and in the case of Lister v. Turner, 5 IrIare, 281, 
(26 Eng. Ch. R.) 
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3d Prop. Two of the assignees, viz., Potts and Donnell, 
mere sureties for IIanks, to a number of the debts secured in 
the assignment ; they executed the assignment ; and thereby 
became bound by its terms; in effect, they thereby agreed 
that in consideration of its being made, t11ey woalcl give np 
any attempt to obtain priority by actions s t  law on the debts, 
for which they were bound ; and that the property should go 
according to tlie clnssification of the assignment, by which 
they were postponed. I t  is tme, they were suieties, and not 
creditors; but as sureties, they might have maintained ac- 
tions in equity, if the creditors had refused to sue. Also by 
execution of the deed, the assignees undertook certain oner- 
ous dnties, ~vhich unclertaking, of itself, constituted a valua- 
ble and snbstantial consideration. 

If the plaintiffs have sncceeded in establishing either of 
these last two propositions, i t  is sufficient to give them eqni- 
ties paramount to those of defendants, who, I hope to be able 
to shorn, have none. I t  is admitted that the plaintiffs must 
&ow a paramount equity ; otherwise "potior est concZitiopos- 
eideds." If, however, tlie plaintiffs hare a paramount equi- 
ty, the mere possession of the legal estate by the defendants, 
whether fairly or fraudulently obtained, mould be no bar to 
plaintiffs7 relief. Eut, in fact, tlie assignment did not pass 
the legal estate ; that still remains in John Blackwell, under 
the mortgage. 

4 t h  Prop.  The debt for ~ h i c h  the mortgage was given, 
is alleged to have accruecl by reason tliat Hanks had received 
from the concern $30,000 more than Blackwell had, and it 
was necessary that Blackwell should also receive that sum to 
equalize them inter se. Had the partnership creditors been 
first paicl, this wonld be j list enough. Bnt in Bichccrdson v. 
Bafzk: of Ezylam?, 4 11191. and Craige, 165, (18 Eng. Ch. R.) 
it  is said : " Cut if pending the partnership, neither law nor 
equity mill treat such advances as debts, will it do so, after 
the partnership has determined, before any settlement of ac- 
count, and before the payment of the joint debts, or a realiza- 
tion of the partnership estate Nothing is more settled than 
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that under such circumstances, what have been advanced by 
one partner, or received by another, only constitutes items in 
the account. There may bc losses, the particular partners7 
share of which may be more than sufficient to eshaust ~vliat 
he has advanced ; or profits more than equal to what thc 
other received ; and until the amount of soch profit and loss 
be ascertained by the winding up of the partnership affairs, 
neither partner lias any remedy against, or Zinbllity to the 
other forpuyrneszt from one to the other of what nzcry h v e  
been adacmced or received. See also, Palling Mer. Ac. p. 40, 
note 6, (57 Law Lib.) Adams' Eq. 610. I n  Collj er on Part. 
13. 518, $575, it is said, "But if two copartners enter into a 
contract, for the purpose of defranding their joi~lt  creditors, 
the one agreeing to permit the other to witliclraw n~oney out 
of the reach of the joint creditors, such contract is fraudulent 
and invalid." See Anduson v. i V d t b y ,  4 Bro. 423, S. C., 9 
Ves. Jr.  244, where this doctrine is directly maintained. It 
is submitted upon tliese antl~orities, tliat lIanks owed Jol~n 
Blackwell nothing ; and that the attempt, under pretence of 
a debt, to permit J. C1,zckwell to witlldraw money from the 
joint creditors, was a fraud. But whether the mortgage was 
actually fraudulent, or simply voluntary, aud therefore fra~z- 
dulent as to the plaintiffs, is iminaterial ; in either way, it is 
void as to tliern. And it is conceived tliat cc fortiori, it is s 
fraud where the retiring partner is a secret one, whose claiills 
were wholly unkno~vn to the creditors. 

5th Prop. I t  is respectf~illy submitted tliat the Conrt was 
in error in consiclering the mortgage from IIanlis to J. Blacli- 
well, and tile assignment by J. Blackwell to E. 11. Clackwell, 
&c., as eqz~ivnZe72t to ccjoiwt convryame by Lot11 partners to X. 
N. Blacl~well, &c. Hanks did not concur in t l ~ e  assignment; 
he knew nothing of i t ;  lie was not a party to the assignment 
nor even informed of it. The passage of the title from Hanks 
to R. N. Blackwell (if it passed) was effected by two cleal-ly 
distinct aud successive steps, viz : 1. The mortgage ; 2 4  the 
assignment of the mortgage. To say that in efect i t  was the 
same thing as if there had been but one conveyance by both 
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partners-is to beg the question i f  in fact  there were'two con- 
veyances-and if in fact  it was not the same thing ; for the 
very point to be established by the defendants is, that the two 
things, though not the same in  fact  were equivalent in efect. 

If to this, it is said, that where there is a con1-eyance to a 
fraudulent donee, and he convey, for value, &c., there are two 
steps, and the first is void, and yet the terminus is reached, 
effect is given to the last deed, this is admitted; yet it is 
important to observe, what is clear, that in this case, effect is 
not given to the last deed, because the two deeds are equiva- 
lent in effect to one conveyance by both the first fraudulent 
grantor and his grantee, but because the purchaser for value 
has a permanent equity ; and if the defendants in this case 
can bring themselves within the range of that principle, the 
fill1 benefit of it will be conceded to them. I l~ope to show 
that they cannot. A t  present, all that I contend for is, that 
the two conveyances were in fact distinct and successive; that 
we must view them as separate tliings, as they really were, 
and not blend them into one ; that we onght not to assume 
them to be different froni what they were in fact ; and that if 
they were in e f l c t  equivalent to one joint conveyance, that is 
a proposition to be established by those who maintain it. 

The plaintiffs hope that they have shown satisfactorily that 
whether they are creditors or pnrchasers for value, as to them 
there was no valid debt froni Hanks to J. Blackwell, and that 
conseqnently, the secl~rities for that debt, at least, were volun- 
tary, and if voluntary, fraudulent and void; and that if the 
mortgage had remained in J. Blackwell, they would have been 
entitled to the relief prayed for; and I will now proeeed to 
argue that R. 11. Blackwell, kc., to whom J. 13. assigned the 
mortgage,have nohigher equity than he had. The higher equi- 
ty that is claimed for them, can' only be claimed* upon the 
ground, that they are purchasers of the land for a valuable 
consideration, without notice, under 27 Eliz. The want of 
uotice is admitted, but it is contended that they are not pro- 
tected by the statute, because : 



JUNE TERM, 1855. 6 5 

Potts v. Black\ocll. 



66 IN THE SUPREME COURT. 

Potts V. Blackwell. 

Turner, 5 Hare 281, (26 Eng. Ch. R.); Brandolt v. Brandon, 
39 Eng. L. and Eq. R. 188. 

There is one observation to be made on all of these cases in 
reference to the first branch of this proposition. If it had been 
deemed admissible in them to ignore one of the two steps by 
which the title passed to the defendants, and consider the two 
as one, i t  would in some of them, probably have altered the 
result; but we find no such suggestion any where. 

Fowle, for the defendants. 

BATTLE, J. In the argument, on the petition to re-hear the 
decree which was made in this cause at the last term, it is 
contended by the plaintiffs' connsel, that the Court erred in 
the conclusion to which it came, and that such error will be 
shown by the establishment of the five following propositions : 

1. A mortgagee or assignee in trust, who takes a mortgage 
or assignment, without giving any new consideration, but 
simply as a security for a pre-existing debt, is not a purchaser 
for value, within the statute of 27th Elizabeth, (Rev. Code, ch. 
50, sec. 2.) 

2. Such a mortgagee, or assignee, represents the creditor, 
whose debt is secured in the conveyance ; his equity is de- 
rived from, and measured by, that of the creditor. In this 
case the represent the creditors, and possess the 

of creditors under the statute 13 Eliz. (Rev. Code, 
ch. 50, sec. 1.) 

3. A new and substantial consideration for the assignment, 
did move from the assignees (the plaintifls) to Hanks, which 
constitutes them purchasers, for value, under 27th Elizabeth. 
They possess, therefore, the equities, both of creditors and of 
purchasers for valne. 
4. There was no debt owing by Hanks to John Blackwell, 

and the mortgage being to secure a merely pretended debt, 
was fraudulent and void as to the plaintiffs. 

5. The assignees of J. Blackwell, the mortgagee, stand on 
no better footing than he did, and took his estate subject to 
dl the equities which existed against it. 
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The counsel for the defendants, admits that the plaintiffs, 
as the assignees of IIanks, are purchasers for value, under the 
statute of 27th Elizabeth, and that they also represent the 
creditors of HanBs; hut he also insisists that a mortgagee, 
whether for a debt, newly created, or for a pre-existing one, 
is likewise a purchaser for a valuable consideration within 
the statute, and that tlie defendants, who claim as the assign- 
ees of the mortgagee, J. Blackwell, have a prior lien upon 
the mortgaged property, which they are entitled to retain. 

The first disputed question then, is, whetlier a mortgagee, 
for a pre-existing debt, is a purchaser for value within the 
statute. I t  is not denied that he is so for a debt newly crea- 
ted ; Coote's Law of Mortgage, 345, (68, Law Lib. 406) ; 
citing Chapzan v. Emory, Cowp. 278 ; lPh,ite v. Hussey, 
Prec. Ch. 13 ; Lister v. Ttwner, 5 &re, 981. Whatever dis- 
tinctions there may have formerly been supposed to exist be- 
tween conveyances, either in trust, or by way of mortgage, to 
secure these different classes of debt, it mnst, we think, be re- 
garded as now exploded ; see Bidclick v. Jones, 6 Ire. Rep. 
109, and Iayram v. Zirkyatrick, 6 Ire. Eq. Rep. 463. I n  the 
last mentioned case, tlie subject of deeds of trust, the consid- 
eration on which they are founded, and the purposes for which 
they are made, is very fully and ably discussed by the Court, 
and it was held, in opposition to some English cases, that 
where a deed has been executed, conveying property in trust, 
for the payment of debts, and the trustee accepted the same, 
the gmntor has no right afterwards to vary the trusts; and 
any of the creditors secured, rnay compel the trustee to exe- 
cute the trusts as declared, althongh they were not privy to 
the execution of the deed. The idea of the deed in trust's be- 
ing voluntary, in the sense of not being supported by a valu- 
able consideration, is denied, and yet not the slightest inti- 
mation is thrown out, that debts therein secured, must be 
debts jnst then contracted. Indeed, if such were the case, 
nine-tenths of all the deeds of trust made in this State, would 
be deemed voluntary, and would be no protection to the cred- 
itor intended to be provided for as against executione in favor 
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of other creditors, or snbseqnent yarcliasers for value. That 
such is not the law, has been, as we believe, the almost uni- 
versal inlpression among the members of the legal profession 
in this State, and if we were now to hold otherwise, Tve s11011ld 
unsettle the title to property, to an estent, almost incalcnla- 
ble. A deed in trnst, esecntccl bona ;fi& for the security of 
actual creditors, wl~ctller for debts, old or nev,  ]nust then, in 
our opinion, be regarded as a conveyance, for value, under 
the statute 27th Elizabeth ; mid a mortgage lias a1wng.s been 
considerecl as standing on the same footing as n deed in trust. 
The olily reri~ainil~g questions, upon wllicli the counsel of tlie 
respective parties are at issue, relate to the m o r t p g e i h n i  the 
defendant EIanks to the defendant John Blackwell, and his 
assignment of it to his brothe~s, the other clefendants. The 
counsel for the plainti&, insists that tlie mortgnge was void, 
and tliat the assignees acquired no equities mider the  sign- 
nlent of it. The arg~unent is, that there WE either a fraudu- 
lent contrirance between the partners Hanlis and Jo!m Black- 
well, to cheat the creditors of IInnlis, or of tlie firm, or tliat 
there -was, in fact, no clebt due fi-om Rn111is to Jolin Black- 
well, to snpport the mortgage, and that t l ~ c  assignees of the 
mortgagee stood upon tlie same ground as he did, and took 
his estate subject to all tlle equities rvllicll existed against it. 

We are satisfied froin the exhibits and proof$ that there 
was no actnal intent on the part of IIaulis and John Black- 
well to defrand the CI-eclitols of the firm, and it is admitted 
by the pl;iir~tiffs, that the debts claill~ed to be due from John 
Blackwell to his brothers were bmu $de, and justly owing at 
the time of the assign~ne~lt of the nlortgage to them. Tlie 
question, then arises, did the creditors of the firm Ilnve such a 
lien upon the partnership effects at the time of the tlissolntion 
of the partuership as to prevent one of the partners from as- 
signing them in p a p e n t  of his illdiridrlal debts. T l ~ e  case 
of I2anki1z v. Jones, 2 Jones' Ecl. 169, decicles expressly that 
tlle creditors of a partnership have 110 such lien, aljd in that 
case, where one of the members of a firm withdrew from it  
and assigned all the eEects to the other partner, under an 
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ther, and conseqnently, could convey a good title to a pur- 
chaser. The Vice Chancellor, SIR JAMES WIGRAM, in giving 
jndgment, said, "The position of the parties is, in fact, sorne- 
what anomalons. The creditors of William (tlie father) claim 
not under, but paramount to, Steplien (the son). Them is no 
priority between TITilliam Beasley's creditors and Stephen's, 
and those ~vlio claim nnder Stephen. But the title of Major, 
(the mortgagee) milo claims nnder Stephen, is paramomt to 
tliat of the creditors of William. The creditors of William, 
in ~ n c h  circumstances, may IlaVe a right to redeem, and a 
right to requiro Major to account for the proceeds of tlie sale, 
but (not claiming under Steplien,) they Ilnve no right to inter- 
fere with the power of sale vested in Ma.jor, and which, his 
contract with Stephen, gave him." The only apparent differ- 
ence between tlie case of BIccjor v. TthrcZ, and the one now 
before 11s is, that M a j o ~  became a mortgagee, a p o  innto pur- 
chaser, for money advanced at the time, whereas, the defend- 
ants, Josiah, Xobert and James Black~vell, became assignees 
of the defendant, Jolin Blackwell's mortgage from IIariks, to 
secure the payment of pre-existing debts. But we have seen, 
that whether tlie debts secured were new or old, is i iow.~on- 
sidered, at least in this State, as immaterial. Major was held 
to have acquired a good title from a person, who clairnecl 
under a conveyance which was decided to be void against 
the creditors of his grantor, and upon the same principle, 
Josiah, Robert and James Blacliwell, must be held to have 
obtained a good title from John Blackwell, thongh his mort- 
gage may have been void as to the creditors of Hanks, the 
mortgagor. 

This view of the case makes it unnecessary for ns to con- 
sider, whether tlie mortgage and assignment are to be con- 
sidered as one conveyance from both tlie partners, or as s ~ -  
cessire conveyances, to wit, a mortgage from one partner to 
the otlier, and then an assignment by the latter. I n  form, 
there were, undoubtedly, two conveyances, but they have very 
much the appearance of being integral parts, only, of one and 
the same transaction. They were executed the same day, 
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upon the same sheet or sheets of paper, before the same sub- 
scribing witness, and were afterwards proved and registered 
together. We cannot doubt that, whatever legal interest eith- 
er partner had in the property, passed by these conveyances 
to the assignees of the mortgage ; and for the reasons, which 
we have already stated, we believe that they acquired a title 
paramount to the right of the creditors of Hanks, or of the 
firm of Hanks and Blackwell, and also paramount to the title 
of the plaintiffs, who became purchasers subsequcntly. 

There is no error in the decree, and the petition to rehear, 
must be dismissed. 

PER CURIAM, Petition dismissed. 

I 
JACOB RICH and wife against KINCHEN M. THOMAS and others. 

Where an answer to a bill for an injunction does not respond to a material 
allegation, the Court will not dissolve the injunction on the coming in of 
the answer, but will order it to be continued to the hearing. 

THIS was an appeal from an interlocutory order of the Court 
of Equityof Gnilford County, continuing an injunction to the 
hearing. Judge SAUHDERS presiding. 

The bill alleged that the plaintiff Sarah, then Sarah Albright, 
was a widow, living in the eonnty of Guilford, and had agreed 
with the other plaintiff, Jacob Rich, to go to the county of 
Alamance, near where he lived, and on Thursday the 8th day 
of October, 1857, they were to be married ; that on the mon- 
day previous to the marriage, the defendant, Thomas, with the 
co-operation and assistance of the defendant Whittington, and 
in  combination with the other defendant, Dunn, by artful and 
deceitful representations, and with a view of cheating and de- 
frauding the defendant Rich of his marital rights, persuaded 
and induced the plaintiff Sarah, to convey to him, Thomas, 
her dower, in a large and valuable tract of land, worth $2500, 
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for a sum much under its real value, to wi t :  for two hundred 
dollars a year for nine Sears, u~l less  she sliuulcl die witliin that 
time, wlicn the annual pnymelits were to stop, and lie was to 
yay  no nlore ; that onc of 'the means ~ m o r t c d  'to for procur- 
ing hcr  to execute this conveyance, wa, an ass111~1:ce l!nt it 
was to 11c subjcct to tlie rntiiication of hcr inteuded limband, 
ancl that  it was not to be legistered Lef'ore lie sllonlil be  con- 
sulted, and sll(~lllt1 saiiction the contract ; that hot being cntis- 
fied With tlle convejnnce thuu oltlaincd, they Tl~omas and 
Tliliittington inicrccp:etl licr a t  Grceusl~oro', on tlre i n o ~ n i n g  
of tlie inarriagc, on her way to the place appointed for the 
marriage, and under the pretest  t l ~ n t  tlie ~ r r i t i n g  d i e  liad giv- 
en was not correct,  the;^: prevailed on her to sign and esecnte 
nnotlier instrnil~ent to the  sauie p ~ i r l ~ o r t  and effect as the  
former, but still s a l~ jcc t  to the snille nnderst:unding auPl agree- 
ment as to the assellt aild rtttificntion of the plnintif  Iiich, 
and tlie pronliicc that  i t  s l~onld  not l e  rcgi.teled bcfure lie 
c o d d  be consn!red on this point; bnt  in total d i s rcga~d  of that  
agreement, she lind scarcely ar r i red  a t  the railload station, 
where she took the cars upon the journey she wni pnt.sning, 
when t l ~ e  defendant carried the deed into tile c(l11ri 11ou,ce :md 
had it proved b y  Wllittington, u-110 was the suh:cribing wit- 
ness, and that very shortly the:.eafier, i t  wns r cp i~ tc~ lcd  : t l ~ t  
after the  marriage, in less tlinn a week, the l)laii~lili::; went to 
Gnilforcl Couuty, :nd tlrc plaintiff Eic?! denonncccl 111e trans- 
action as a fraud upon his r igl~ts,  refnsetl to give p ~ c ~ e s s i o n  of 
the land, aiicl they both ilem:mtied the snrr~nclei. of' tlie deed ac- 
corcling tc, the previous a g ~ w m e n t ,  ~rl l icl l  was rei'~rsed hy the 
defendants, and tin action of e,jectrnc~it was b r o ~ i p l ~ t  against 
then1 for i !~e  recovery of tlic yo>+e~sion of t3rc pwinises. The 
prayer of the bill is fhr an injunction to st:y. i l i ~  proceedings 
i n  the  action of ejectment, and for a snrrcntler of the deed. 

The defendanis ansv:ereil, denying the f'rxl~d. :;lit1 nsscrting 
illat Tlioirins, nlolle, was the p n l ~ h n s e r  of Mrs. Alltriglit's dow- 
er in the  land; tl12t h e  aftem-aids Ict in Dnnn  as a co-partner 
i n  the  pnrchase; tlizt the trade was made at  t l ~ e  i ~ ~ s t n n c e  and 
request of the fenle plaintiff, ancl tlie price to be  pnid was the 
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value of the p!:iinliii-"s life interest; tlint Nrs. Albr jgl~t ,  (now 
Rich) toltlTllo~nns, before the nlarriage, that it .was a r ~ w g c d  he- 
tween 11er arirl licr intenclecl l i~~sbnnd ,  that she x:~ to sell her 
dower intcred in Cr:~ilfc,i~l, aud they wei-c to lir-c on  ill^ Ilns- 
band's plantation in Al:.,mance; aud that aticr the ninni:~ge, 
when Rich mas cou~plaining of the tmnsnction, hc did lint cle- 
n y  but  tllatsrlcl~ an arrangetnciit was : : p c d  on I I C ~ Y C ' ~ ? ~  then1 ; 
that Whittingion liad no interest :v!t:~~ever in the tm~ancfjon, 
but  was called on, &t the s p c i a l  icstmce nud reqi~ert  of Mrs. 
Albright, to do the w.iting in the fi.,,t i~lsifil-ice, b:!t th , i  not 
having a frill desciiption of the l;:ud, Ile t lcsipitetl  i t  by call- 
ing for the a~'joining tmcts; tlmt not bein:; ?;;lic~getlie~ satisfied 
with wliat lie had done, in  this reapcct, h:ir-ii~g bewi fnrnibh- 
ed with n more pariiculnr c1esci~il)tion of the liounclwies, Ire 
wrote arlotl~cr deed, in 211 things s i ~ ~ i i l a r  to the lojmer, with 
this correc;io~i in 'the bollnd:xries, ancl 1iari1:g sent I\ old to the 
bargainor., IIi.8. A., she callctl in his ofiicc in Grec~i-l~oro' ,  on 
her way to die railro:,d staiioi~, on t l ~ e  111ouii~g 1:cfore the 
marriage, and witl~ont hesitation, executed tlie nzu- dcecl ~ l l i c h  
svas witnessed by Whittington ; t l ~ d  there u7ns no p~vrnise, or 
agrecnient that the deed slioulcl be subn;ittecl for the ~ztificn- 
tion of tlie iiiten~lecl Ilusb:uld, ancl 110 pmniise t h t  it should 
not be  registered before he  could be consnlted. 

Upon the conling iil of this ansrer ,  the defendants counsel 
moved for the dissolution, which, npon ai.guinent, sws 1.ei'nsed 
by the Court, from n-hich the defentlnnt appealed. 

Gilsner and XaLccin, for :he plaintifTs. 
J lo~ehend ,  fhr the defendants. 

P ~ a r , s o ~ ,  J. There is no error in the interlocntory order 
appealed fiaom. The answer does riot res>ond to the allega- 
tion t l ~ t  the feme plaii~tiff n-as hurried into the completion of 
the sale, and the execution of the deed on the eve of her start- 
ing  from home for the purpose of being married. ;?io reason, 

I 
. or cause, is suggested for tlie hot haste with whicli the trans- 
action x-as closed, and there is room to infer that the real mo- 
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tive for it was a fear that the intended husband would not as- 
sent io the terms upon which the f ane  plaintiff had been in- 
duced to dispose of her estate. I t  rnay be, that the plaintiffs 
had, in anticipation of their marriage, arranged their plans for 
the fntnre, by which the wife's estate was to be sold, and they 
should lire together on the land of the husband, in Alamance, 
but, it is very certain that the plaintiff, Rich, was not privy, 
and did not assent to tlie particular transaction which is now 
called in question, as being in fraud of llis marital rights.-- 
Whether he had agreed that his intended wife might sell her 
estate before marriage in such a manner as to amount to a gen. 
era1 assent, so as to make her act binding upon him, must de- 
pend upon the proofs. I t  was proper to continue the injunc- 
tion to the final hearing. 

PER CURIAM. Decretal order affirmed. 

HSRRIET GAYLORD against HOSEA S. GAYLORD. 

Where, in a petition for a div~rce, by a wife, a subpcena was issued and re- 
turned executed, but before an appearance was made, or an alias issued, an 
order for alimony pendente lite was made, it was Held good. 

An affidavit of the petitioner annexed to her petition which sets forth the 
amount of the defendant's property, and of what kind it consists, was 
deemed sufficient prima facie to authorise the Court to act on the question 
of alimony. 

Where the petitioner sets out that "the husband is then removing or about 
to remove his effects from the State," the wife need not state in her peti- 
t ~ o n  that the cause of complaint existed six months before the filing of her 
petition. 

THIS mas an appeal from the Court of Equity, from an order 
allowing alimony pendenta Zite. 

The facts set out in the face of the petition, are suBciently 
stated in the opinion of the Court. 

- -, for plaintiff. - -, for the defendant. 
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BATTLE, J. The allegations of the bill are unqnestionably 
sufticicnt to entitle tlie plaintiff' to a divorce from bed and 
board under the 3d section of the 39th chapter of tlie Rev. 
Code. Acts of such indignity to her person as are well cal- 
culated " to render her condition intolerable, or her life burden- 
some," are therein stated with distinctness and certainty, and 
she lias set forth a case which clearly entitles her to relief, un- 
less the objections, or some of then], nrged on tlie part of the 
defendant, can avail to prevent it. 

The question now before us, is whether the plaintiff has a 
right to the alirnonypendente lite, undel. an order made in her 
bellalf by the Court below. The counsel for the defendant 
objects that she has not: 

First,  because the order was made before the defendant had 
appeared, or an alias had been issued and returned according 
to the provisions of the 6th section of the act above referred 
to. 

Seco?zdly. Because no affidavits as to the value of the pro- 
perty, &., had been taken and submitted to the Court; and 

r .  Becanse it was not stated in the petition that the 
facts upon whicli the application for relief is founded, had ex- 
isted six months before it was filed. 

The first objection is raised upon the language of the sixth 
section of the act, in wliich is contained tlie provision for the 
service of process. That section enacts that a snbpcena sliall 
be issued and served upon the defendant; and thong11 it may 
he prol)erl,y served, if lie do not thereupon appear, an alias 
subpcena shall issue and be served in tile same manner, before 
the court can proceed to determine the cause. Upon this, the 
counsel for the defendant argues that the first service of pro- 
cess npou hirn, does not constitute the cause in court, as to 
him, if lie do not appear, and that, consequently the order for 
alimony pendeente lite, was premature. In this view of the 
case, we do not concur. I t  is true, indeed, that the court can- 
not proceed to determine tlie cause until an alias suhpana has 
been issued and served, or some other steps have been taken 
to make the defendant a party when he cannot be found, but 
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chased of me, by him, for the sum of three hundred and fifty 
dollars." Signed by the defendant. 

The bill alleged further, that $175 had been paid by the 
plaintiff, as stated on the receipt, and that the plaintiff had 
requested the defendant to convey to him the premises, but 
that he had refixed to do so. The plaintiff Bain claimed, as 
the assignee of Murdock. 

The prayer of the bill was for a conveyance and for gener- 
al relief. 

The answer of the defendant denied the facts, as set forth 
in the bill. The main question was, whether the writing 
set forth, \Tas a sufficient note or memorandum of the ngree- 
ment, under the statute of frauds, or whether par01 evidence 
could be introduced to supply the omissions of tlie writing 
in setting out the contract. 

The cause was set down to be heard on the bill, answer, 
former order, proofs and exhibits. 

Battle and Bailey, for the plaintiffs. 
Phillip6, for bhe defendant. 

PEARSON, J. I t  is the misfortune of the plaintiffs that the 
contract was not reduced to writing, at tlie time it was enter  
ed into. The defendant denies the contract as alleged in the 
bill, and the plaintiff is forced to rely on a recital set ont in a 
receipt for a part of the purchase-money. w e  think the evi- 
dence is insufficient, because the receipt contains no descrip- 
tion of the house and lot, by which i t  can be identified. 

This conclusion is fully supported by the authorities, Hal -  
lory v. Ai!allory, Busb. Eq. 80 ; Plummer v. Owens, ib. 254 ; 
Alleta v. Chambers, 4 Ire. Eg. 125. 

The distinction is this : where a sufficient description is 
g i ~ e k ,  pard evidence must be resorted to, in order to fit the 
description to the thing ; but where an insufficient description 
is given, or where there is no description, (as in our case) snch 
evidence is Inadmissible. W e  deem it  nnnecessary to enter 
into a discussion of the subject ; Deaf and Dumb h8 t i tube  v. 
Norwood, Busb. Eq. 65. 
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This Court cannot assume jurisdiction to decree repayment 
of the $175 ; the contract being void, the money can be recov- 
ered at law, in an action for money had and received ; Ellis 
v. Ell is ,  1 Dev. Eq. 398 ; and there is no peculiar equitable 
ingredient presented by this case. 

PER CURIAM, The bill must be dismissed. 

THOMAS WHITEHEAD and others against TlIO&lAS LASSITER. 

Where a testator bequeathed, that a t  the cleat11 of his wife, his slares, &c., 
should be equally divided L'between all my children that are now living," 
it was Held 

1. That children of the testator who died before the making of the will took 
nothing by this bequest. 

2. That the children of a son, who died in thc life time of the testator, after 
the making of the will, took (as purchasers) the share their father would 
have taken, had he survived. 

3. That the distributees of a son, who died after the death of the testator, but 
before the time of division, (to wit, the death of the testator's wife) were 
entitled to his share, and that his widow was inlcuded in this class. 

CAUSE removed from the Court of Equity of Chatham County. 
The bill was filed against the executor of William Lassiter 

for an account and payment of legacies under his will. 
William Lassiter executed liis mill in 1837, in which, after 

several specific bequests, he bcqneathcd to liis wife a life-time 
enjoyment of the slaves and other personal property, and then 
provides as follows : 

"At the death of my wife, or at any time when any part of 
the property not specially willed away, shall come into the 
hands of my executors, that they may proceed to an equal di- 
vision of the same between all my children that are now living, 
or their lawful heirs." * * " "The point aimed at is an 
equal division of the property in my possession, at my death, 
between all and every one of my children that are now living." 

The testator died in 1845, and his wife in 1853. The will 
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was pro\-ecl, and the defendant Tliomas, of several nominaled, 
only qualified as executor. 

W11c11 the will TT as 1% l i t f  en, tile testztor had children then 
living, to wit:  J O ~ I I ,  Tl:onns (the dcfcndant), Eennet, Eliza- 
beth, ill{er~narried vii:li Q c o ~ g e  Drake, Rebecca, intermarried 
with T!iom:;s Clcgg, and Susznnah, intermarried with Lewis 
M e a m .  

Of these, John died in the lifc-!in~e of the testator, leaving 
t lmx  cliildren, Joseph, Tl~ornns, and Eebecca, who me plain- 
tiffs. 

Cenaet, another son of the testator, who was living at the 
time the wil! n a i  exccntcJ, died after the cleztll of his father, 
but before the time of division 1 1 d  arrived, to wit, tlie death 
of his rn:)Jjer-learing n n i d o ~ ~ ,  but no children. 

The tcata~oc liad two other e11ilcli.cn, William and Catharine, 
mIio both (lied in the test:~tor's life-time, Z ~ f o ~ e  the execution 
of the will. 

Tliese facts are set for!ll iu tile p1ain':ilCEs bill, and not denied 
by tlle executor, bnt  lie ~rlrkes the fhllowing qnestions, upon 
wliich Ile nzks for the ac!rice and protection of the Court : 

TVhctl~cr the representatives of Catl~ai.ine mil TTJilli31n, who 
died before the will was made, are entitled to m y  thing. 

IT l~e t l~e r  John's representatives, or next of bin, are entitled 
to any thing. 

Whether Dennet's representatives have any interest in this 
beqncst, and if so, w1lo succeed to i t ;  and especially, whether 
his widow can come in  f'or a share of his interest, if he be en- 
titled to mly thing nnder this hequest. 

The cause was set for hearing on the bill, answers and exhi- 
bit, alitl transmitted. 

Ilowze and Bwpzn, for the plaintiffs. 
Xanly ,  f'or &Lie defendant. 

P ~ a n s o x ,  J. The testator directs that, at  the death of his 
~vife, the l~roperty sliall be equally divided " between all my 
&ildren that are now living, or their lamful heirs." It is 
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manifest that " now" is used in opposition to the time of the 
death of his ~ ~ i f e ,  consequently, the will llacl reference to the 
time of its esecatiou, and speaks as of that date. W e  are of 
opinion t11:xt all of the clliltllwl, wlio wcre living at that time, 
are ernbraced by its tenns. Catharine :mcl William, w l ~ o  both 
died bcfore tlie date of the will, are excluded, and their cllil- 
dren are not entitled to a dinre in the dicihiori. 

I n  respect to John, who died after tlie execution of the will, 
but  before tllc tentator, leaving cliildren, we are of opinion 
that the bliare which hc ~ r o u l d  liare bee11 entitled to, is gi\-en 
to liis dis:ributees, as purchasers, r~lcl not as clainiing under 
his pcrsond rel)rcseiitative. I t  is settled, that tlie ~ r o r d  
"heirs " 11 hell 11+ccl in ref'crence to p e ~ ~ m a l  p r ~ l ~ e r t y ,  (as i t  is 
in the clause under consideration.) nieans dktriburees, and as 
tlie l i i~i ta t ion over, is to tlic eliild~en non- lir ing, oi- their heirs, 
a t  the death of the d ' e ,  the distribnteee of John take nllder 
that clescriplion, wl~icll prevents a lapse Ly Ilia dentll, wllicl~ 
wonld liare talml place l ~ n d  the lilrlitation bccn to the cllil- 
dren now l i ~ i n g  n~zd their heirs. 

In  respect to Cennct, who died after the testalor, learing a 
wido~v, and no cliildren, 1ce are of opinion that the share of 
the property did not vest in him, 1)nt that his distribntees, in- 
clucling his wicloc~, a1.e entitled thereto as puld~asers ,  answer- 
ing the clexription at  the time of the division. If the words 
'. children 11011- living or their heirs" btood unconnected with 
any thing else, we should construe the word or to mean and, 
so as to give each cldcl an absolute estate, for nenzc est hce,.es 
vz'celrtes, and " thc I ~ c i ~ s "  of a living person can uidy be used 
to linlit l ~ i s  cstnte; but as the division was to bo at  a future 
tilne i. c. at  the cleat11 of his wife, t11el.e is no inconsistency ill 
describing the persous who are to take at  tljat tiwc, as the cliil- 
dren now living, or the heirs (distributces) of snch of tlieln as 
are now living, but lnay then be dead. So, 11-c 11ai-e no ground 
for maliing niean "and," or for making the word 
"heirs" a word of limitation, and not a word of purchase, 
which is the sense given to it  by the use of the word "or." 



82 IN THE SUPREME COURT. 

Erwin v. Erwin. 

PER CURIAM. There will be a decree, declaring the rights 
of the parties in pursnauce of t l h  opin- 
ion. The costs will be paid out of the 
fund by the executors. 

ELIZABETH M. ERWIN against JL4MES V. ERWIN. 

The statute, Rev. Code, ch. 39, requires the acts which are alleged to amouut 
to indignity, to be set out particularly and specially, so that an issue may be 
taken upon each severally, and will tolerate no generality in making the 
charges. 

Where a petitioner, for a divorce, alleged that her husband had become jeal- 
ous of her without a cause, had shook his fist in her face, and threatened 
her, and declared to her face, and published to the neighborhood that the 
child, with which she was pregnant, was not his; that her condition had, 
from such treatment become intolerable, and her life burdensome, and that 
she had been compelled to quit his house and seek protection of her fa- 
ther, it was Held that she had set out enough to entitle her to alimony pen- 
denle life. 

APPEAL from the Court of Equity of Cabarrus County, from 
an order of his Honor Judge DICK, allowing alimony to the 
petitioner pmcZente Zite. 

The petition set forth that she was a widow of forty years 
old when she married the defendant, who was about the same 
age; that the match was determined on quite suddenly, she 
having rely little acquaintance with the defendant, but hav- 
ing heard of him an excellent character ; bnt that in about 
three montlis after their intermarriage, she found the defend- 
ant to be intemperate ; that she could riot please him-that in 
about eight months after they were married, he became jeal- 
ous of her; that during that month lie charged her to her face 
with infidelity, and made the satne accusation to the neighbors 
amongst whom they lived ; that in this way the slander against 
her became a public rumor; that he assailed her with low accu- 
sations, amongst other things accused her of stealing; that not 
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long after her marriage she became pregnant by him, discorer- 
ing which, he accused her of infidelity, and said that the child 
of which she was pregnant, was not his ; that he deported him- 
ly  violently towards her, and made various assaults about her 
face with his fists, but never actually struck her; that so rnde, 
violent and offensive was his conduct and language, that her 
condition became intolerable, and her life burdensome; and 
that she was thus compelled to quit the defendant's house and 
throw herself upon the kindness of her father for support. 

Upon the return of the process issued in this case, the plain- 
tiff moved for alimony pendente Ikte, which was resisted by 
the defendant on the ground that the bill did not set forth 
enougll to entitle the plaintiff to the relief which she sought. 

The Court, liowerer, made the order for alimony as moved 
for, and the defendant appealed. 

TVilson and Boyden, for the plaintiff. 
Barr*inger and Jones, for the defendant. 

PEARSON, J. For the purpose of this motion, all of the al- 
legations set out in the petition are to be takeu as true. We 
are satisfied that both the matter, and manner of stating it, 
bring the petitioner's case within the statute. Questions of this 
kind must, in a great measure, depend upon the peculiar cir- 
cumstances of each case, and for the purpose of aidingin making 
the application, some pains were taken in Everton v. Eirerton, 
3 Jones' Eq. 202, to review the English, and our own lam, upon 
the subject of cruelty and indignity to the person. I t  mill be 
seen from the exposition there given, that our law is more lib- 
eral than the English ; for instance, living apart in adultery, 
is, with US, a ground for absolute divorce, and not merely a 
di-i-orce from bed and board ; and in respect to the latter, such 
indignities to the person of the wife as render her condition 
intolerable, or her life burdensome, are made a distinct ground, 
in addition to snch cruelty as endangers her life, which in the 
English books is termed "scavitia." But, to keep the line dis- 
tinctly marked, between a mere outbreak of passion, accom- 
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panied ~ ~ i t h  abusive language, in which the wife is apt "to 
maintain a contest of retaliation,'? nnless her spirit is broken, 
and she is in fear of bodily l i a~m,  and such indignities as ren- 
der her condition intolerable or her life burdenso~~le, tlie stat- 
ute requires the words or the acts wliich are al-errcd to amount 
to such indignity, to be seth forth particularly and specially, so 
that an issue can be taken npon each, severally, and will not 
tolerate generality in tlie nlanner of making the charges. 

In this case, there is the requisite certainty in charging the 
indignities, and no one can read over tlie petition, and fail to 
be satisfied tliat the matters charged amount to snch indigni- 
ties to the person of the wife, as to  wider her condition intol- 
erable or her life burdensome, as distinguished from snch cru- 
elty as endangers ller life. Where a hrisband charges his wife 
with irifideIity and disowns the child of wliich she is pregnant, 
if he does not believe the charge to be true, he is a 1)rute- 
drunk or sober, and the only ~notive that can be imputed to 
him, is a desire to be rid of her, and a determination either, to 
break her heart, or force her to leave him. If he believes the 
charge to be true, he is dangerons, and the wife's safety re- 
quires her to leave him. So, in either view, the petitioner 
had good came for the separation. Patience had ceased to 
be a virtue, and she was entitled to alimony until the husband 
could be heard, and the matter fully investigated. 

In  Euerton v. Everton, supra, the petitioner did not allege 
that she separated from her husband in consequence of the 
indignities offered to her. She seems to have taken the 
thing quietly, and to have left at her own good pleasure. 
6' The language is singularly vague and indefinite upon this 
point of her being ordered to leave the defendant's house." 
This consideration had much weight in the decision of that 
case, and distinguishes it from our case, axid tliat of Coble v. 
Co6le, 2 Jones' Eq. Rep. 392, and Xaqy v. E a r - ,  1 Jones' 
Eq. Rep. 239. 

PER CURID. Decree below a8irmed. 
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HENRY CARVER, Ex'r., ancl o271ers against SAM'L D. OAKLEY and others. 

It is a general rule, that where property is given to a class, as many of that 
class will be included as can be, without doing violence to thc instrument. 

Where, therefore, an estate was given, by will, to such grand-children of A ,  
as should be alive when B died, and B died in the life-time of the testator, 
it was Held that the gmnd-children born after the death of B, but in the 
life-time of the testator, take under the bequest. 

C A ~ E  removed from the Court of Equity of Person cotmty. 
The bill was filed by the executor of the will of Josias C:u- 

ver, senr., and certain legatees therein named, to obtain a 
construction of the follol~ing clause of the will : 'L I lend unto 
my daugl~ter-in-law, Eetsy Carver, widow of my deceased son 
Josias, during her life or widowl~oocl, the fbllowing property, 
that is to say, (describing several slaves,) a ~ l d  at her death, or 
n1arriage, I direct the same to be equally divided between 
the grand-children of my saicl deceased son, Josias, or sue11 
of them as may be living: and i11 being at that time." Eliza- 
beth Carver died in the life-time of the testator, leaving her 
surviving the following grand-cl~ildren of the said Josias, jr., 
to wit, Martha J. Geoi-ge, Elizabetl~ Oztkley, Elizabeth F. Renn, 
Jas. B. II~~tcl i ins ,  Kancy IIntcliins, John IIntchins, Martha 
Carver, Eliznbetli Carver, Sarah Carver, James Carver, John 
Paul Carver, Sarah J. Carver ancl Elizabeth Carver, jr., who 
were all in being at her death, arid at the death of the testator. 
These are plaintiffs with the executor. Subsequently to 
her deat l~,  there were born tlic following persons, to wit, Sam- 
uel D. Oaklejr, Thomas Renn, TVilliarn Hutchins and Josias 
Carver, junior, grand-children of the saicl Josias Carver, jr., 
who were a11 in being a t  tlie death of the testator. The exe- 
cutor sets forth that the plaintiffs, to x-it, the gimd-children 
of Josias Carver, born, and in being, previously to the death 
of Mrs. Betsy Carver, clairn tlie wl~ole of this beynest.,  chile 
the defendants, those other grand-cliildren, born subsequently 
to death of the intended first taker, Betsey Carver, contend 
that tliey are entitled to participate therein. They were call- 
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ed on to appear and interplead, so that the executor might 
be protected by a decree of this Court in paying over the 
said legacy. 

The defendants, the younger grand-children, answered, not 
denying the statements of the bill, but insisting on their rights 
to share equally in the bequests aforesaid. 

The cause was set down on bill, answer and exhibit, and 
transmitted. 

J B. Bryaf i ,  for the plaintiffs. 
No counsel appeared for the defendants in this Court. 

BATTLE, J. W e  think that there cannot be any reasonable 
doubt as to the proper construction of the will of the testator, 
Josias Carver, sen. The testator certainly supposed that the in- 
tended legatee, for life, Betsey Carver, wodd survive him, and 
the slaves given to her, for life, were, at her death, or marriage, 
to be equally divided between snch of the grand-children of 
his deceased son, Josias Carver, jr., as might be then living. 
The death of Betsey Carver, in the life-time of the testator, 
removed her life estate out of the way, and the grand-chil- 
dren of Josias Carver, jr., must take immediately upon the 
death of the testator, just as if no previous life estate had been 
mentioned in the will. That being the period for the division 
of the property, all the grand-children, who were then living, 
are entitled to a share in it. I t  is a well established rule of 
construction, that when property is given, by will, to a class, 
as many of the class shall be included in the benefit of the 
gift as can be, without doing violence to the language of the 
instrument. Here, the period of division among the grand- 
children, as a class, is the death of the testator, and we think 
all must be embraced, who were then in being. Let a decree 
be drawn for a division according to this opinion. 

PER CURIAM, Decree accordingly. 



JUNE TERM, 1858. 87 

Johnston v. Howell. 

ROBERT P. JOHNSTOX against STEPHEN L. HOWELL. 

Where the administrator of an estate, permitted two slaves to go iuto posses- 
sion of a distr~butee, before dl the debts werc paid, upon condition 
that he should give a ref~~nding bond, which he sold to another with- 
out giving the bond, and an action of trover was brought by the ad- 
ministrator against the purchaser, and recovery had for the value d the 
slaves, in a bill by the purchaser to enjoin the collection of tins judgment, 
for all beyond the clistributees' share of the unpaid debts, it was l h l d  that 
his liability is that which would hare existed against the distributee on 
his refunding bond, had he given one. 

APPEAL from an interlocutory order, made in the Court of 
Equity of Davie county, dissolving an injunction. Judge 
BAILEY presiding. 

The bill filed by the plaintiff, upon which the injunction 
issued, stated, in snbstance, that Wrn. I?. Kelly died intestate, 
in the county of Davie, leaving his wife and ten children, him 
surviving ; that he l i d  a large property, real and personal, 
but was rnnch involved in debt ; that the defendant adminis- 
tered on his estate ; that before he had paid the debts, he con- 
curred in a petition, filed in the County Court of Davie, for a 
partition of the slaves, and that such partition was according- 
ingly made, but that before the defendant gave up his right 
to the property, he required and took refunding bonds from 
the next of kin, in every instance, except that of one of the 
son's, John Kelly, who got possession of two valuable slaves, 
Kerr and ,4my, under an understanding, and upon condition, 
(as i t  afterwards appeared) that he would execute and deliver 
to the administrator forthwith, a refunding bond, snch as is 
required by law; that the said John Kelly might then have 
given the bond, if the administrator had urged it, bnt that 
afterwards becoming insolvent, he was totally unable to corn- 
ply with this requisition ; that John Kelly, after getting pos- 
session of the slaves, sold them to the plaintiff; for a ftill price, 
and delivered them to him, and the plaintiff avers that he 
then had no lmowleclge of John Kelly's insolvency, nor of the 
condition upou which the slaves had gone into the possession 



88 IN THE SUPREME COURT. 

Johnston v. Howell. 

of the said John, and had no ground to doubt the entire suffi- 
ciency of the title which he made h im;  that afterwards on 
being called on to deliver up the slaves in question, or give 
the refunding bond required by the agreement with ILellp, 
in the full belief that be was not bound to do so, either in 
lam or equity, he refnsed to do either ; that the defendant, as 
administrator, bronglit an action of trover against him, for the 
conversion of the slaves, amid finally obtained a judgment in 
the Supreale Court, for the value, to wit, $- ; that execu- 
tion was taken ont for that amount, and was at the time of 
issuing of the injnnction ill the hands of tlie sheriflof Davie 
county; that he went to the defendant and offered to make 
a refunding bond in behalf of John Kelly, and requested him 
to stop tlie execntion, except as to the costs, which the plain- 
tiff p-oposecl to pap, and also offered to pay the defendant a 
proportional part of the debts that had come against him, as 
the administrator of 7CTTni. F. Kelly, since the partition, tliat 
is, tlie proportion in respect to the value of these slaves, for 
wliich the recovery was had, but that the defendant refused 
to stop the progress of the execution, and was threatening to 
enforce it for the whole amount. 

The defendant states, in his answer, tliat there are several 
important debts nnpaid, ~~11ich  will require about $500 of the 
recovery made against tlie plaintiff in the court of law, as the 
proportion of John Kelly, that in this estimate is inclnded about 
$150, which tile said John Kelly owes for property parchas- 
ed by him at the administrator's sale ; that he had given in- 
structions to the sheriff only to raise tlie sum of $500 upon 
the execution in his hands, and that it is not his intention to 
collect the residue, unless other clairns arise against the estate 
of his intestate, of which he has no knowledge. 

On the corning in of the answer, the defendant moved for 
the dissolution of the i~ijnnetion, which was ordered, and the 
plaintiff appealed. 

Boyden, for the plaintiff. 
CiZe~)zelzt, for the defendant. 
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E~TTLX, J. I Iad  the plaintiff given the refunding bond, 
whicli we think t l ~ e  defendant, as administrator of William F. 
Kelly, had a right to demand, he mould hare  been responsi- 
ble tliereon, foi. the whole liability of John Iielly, in tlie con- 
tributions necessary for paj ing the outstanding debts due 
from the estate of the defendant's intestate. A t  least, such 
would have been the eqnity of the ylaintii?', as against the clis- 
tribotees of the estate of tlie intestate, other than John Kelly, 
from wlio~n the plaintiff p~~rc l~asec l  the slaves mentioned in 
the pleadings. As the defenclant permitted the nest  of liin 
of his illtestate to divide the slaves before he had 1)aicl off the 
debts alid settled the estate, relying on the refu~icling bonds, 
which they respectively gave, we thiilli he can not, in a court 
of eqnity, c d l  upon the for more than may be neces- 
sary to pay his sliare of the outstandiug debts. From this, it 
appears tli2t tlie i1:jnnction ought not to ha re  been dissolved 
i ? ~  toto, but o n l y p , ~  tanto, the amoi~nt  indicated above ; and 

1 in that anmunt, is not to be inclnded the sum due the defend- 
ant from John Iielly, on account of his pnrcllases a t  the sale. 
That is a debt wliicli the deferidant ought to have cullected, or 
at least secure& before lie permitted the division of the slaves, 
a d  for it, the l~laintiff is i n  no way responsible. 

The interlocntory order, dissolving the injnncti,,n . ~ I L  toto, 
must be rerelxxl, and this opinion must be certified to tlie 
Court below, to tlie end tliat tlie pmper order may be there 

I ~riade as herein inclicatecl. 

PER CL'RIUC, Decree accordingly. 

SARAH 13. COAKLEIr and others against HESDERSON L. DANIEL 
cold others. 

Where a testator evinced, by the context of his will, a clear intention to di- 
vide an estate equally between two of his sons, and a daughter and her 
children, the following devise to wit, "all the property to be divided bc- 
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tween S and A and B, share and share alike,-to A and B and their heirs 
and assigns as gifts-to S as a loan for the benefit of her and her children," 
was Held to mean a limitation to S, for her life, remainder to her children, 
as well those in being, as those that might be born thereafter. 

CAUSE removed from the Court of Equity of Wake County. 
This was a petition for the sale of land for partition. The 

The plaintiffs, William A. Coakley and his wife Sarah B. 
Coakley, set forth in their petition that the latter was the 
daughter of Zadoc Daniel, who devised to her and her two bro- 
thers, Henderson and Thomas, the land in question as tenants 
in common in fee simple, to take effect and be enjoyed after the 
death of their mother, Mrs. Martha Daniel; that she hadlately 
died, and that before her death, Thomas, one of the joint lega- 
tees above mentioned, died intestate, withont ever having 
married, and without leaving issue ; that the plaintiff, Sarah and 
the other sisters and brothers of the said Thomas, of wl~oln there 
are ten in all, are entitled, as heirs at  law, to his third part of 
the land in question. Henderson Daniel, and the rest of the 
children and heirs at law of Zadoc Daniel, as also the infant 
children of Mrs. Coakley, are made defendants. Several of 
the defendants answered, and judgment pro confess0 was ta- 
ken as to the others. The heirs at law of Zadoc Daniel insist- 
ed that the share of Mrs. Coakley is only a life estate to her 
during her life, and that afterwards descends to them as the 
heirs of the said Zadock, the reversion not having been dis- 
posed of by the said will. The children of Mrs. Coakley, by 
their guardian ad Zitenz, also answered, insisting that one third 
of the land in question was devised by the will of Zadoc Dan- 
iel to their mother for her life, and after her death, to them in 
remainder. 

The portions of the will of the said Zadoc, upon which these 
controversies arise, are as follows: 

After providing for the children of a former marriage, and 
for his existing wife, by giving her a considerable number of 
personal chattels, and a life estate in the land in question, the 
will proceeds : 

"The residue of my property to be sold, and divided be- 
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tween my three youngest children, (the issub of the second 
marriage,) viz : Sarah B. Coakley, IIenderson L. Daniel ancl 
Thomas P. Daniel, in the following manner, to wit: having 
advanced to Ilenclerson L. Daniel one linnclred dollars, to Tlio- 
mas P. Daniel thirty dollars, and I hare also loaned to my 
danghter, Sarah B. Coakley, serenty dollars, Tlio~nas P. Daniel 
to receive as a gift serenty dollars, and S a r ~ h  B. Coakley to 
~eceive thirty dollars as a loan, and the residue, if any, to be 
equally divided among the three, to Henderson and Thomas, 
as gifts, and to Sarah, as a loan." * * * 

"In case my wife shonld not marry, at her death, all the 
property to be divided between Sarah B. Coaliley, IIenderson 
L. Daniel and Tliorrias P. Daniel, share ancl share alike-to 
IIenderson ancl Tliornas and their heirs as gifts-to Sarah 13. 
Coakley, as a loan, for the benefit of her and her children." 

The cause was set for hearing upon tlie bill, answers, form- 
er orders and exhibit, and sent to this Court by consent. 

Bogerrs and Ebwle, for the plaintiffs. 
E. G. Ilcrywoocl, fur the defendants. 

BATTLE, J. NO person who reads the will of the testator 
can, for a moment, doubt that his intention was to gire what 
he called the balance of his property to be equally divided 
between his two sons, IIenderson and Tilomas, and his daugh- 
ter, Sarah 13. Coakley, and her children ; the two sons, taking 
a third pal-t, each, and tlie daughter, and her children, taking 
the remaining third part. His desire for such an equal parti- 
tion, was so strong, tliat in one part of his will, lie directed 
tliat one of his sons and his daughter shoulcl each be paid sums 
suficient to make up one hundred dollars, the anlount which 
he had advanced in money to the other son. The only ques- 
tion, then, is, whether that intention, in favor of the daughter, 
and her children, is expressed in terms sufficiently explicit to 
liable the Court to give i t  effect. The language in which the 

residue of the testator's property is given to the three children, 
is in one clause of the will " to be equally divided between the 
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three, to IIenderson and Thomas as gifts, and to Sarah as a 
loan.?' In allother clause, where he provides for a division, 
after the death of liis wife, the testator expresses liirnself thus: 
":ill the prolterty to be divided betweell Sarah B. Coakley, 
IIenrlerson E. Daniel and Thomas P. Daniel, share and share 
alike, to IIcnderson and Thomas, and their 1ieil.s and assigns, 
as gifts, to Sarali 13. Coaldey, as a loan, for the benefit of her 
and her cliildren." The counsel for Nrs. Coaldey and lier 
children, contend that by a fair constrnction of the language 
contained in these clauses, she took an al~solnte interest in tlie 
property, to be held in trnst for tlie benefit of herself and chil- 
drer~, born, or to be born ; or, that she and her cllildren, then 
born, took an absolute interest in tlie 1 ) l q w t y ;  or, that she 
took it for life, with re~nninder to the cliilclren which she then 
~ i ad  or might afterwarcls I~ave. The counsel for the other par- 
ties contenils, on the contrary, that she took a life estate only 
for the beneiit of llerself and lier chiiclren, aucl that tlie re- 
mainder in the property is u~ldisposed of by the will, and 
must be distributed accordingly amolig the Ileirs at  law and 
next of kin of the testator. 

It is riot very easy to conceive wliat precise idea the testa- 
tor attached to the word L'loan." It is very certain that lie 
did not intend a rnere bailment; because he uses it in connec- 
tion with tlie thirty dollars ~vhich his daughter was to receive 
to rllake her advancement in money ecjnal to what lie Ilad 
given to one of ller brothers. I I e  ~ p c n l i ~ ,  also, in two sepa- 
rate clauses, of an equal division of tlie property between her 
and her brothers, and yet, riotliing conld be more unequal if 
she, or she ancl her ciiiidren, were to be mere bailees for life of 
one third of the property, and her brothers were to take, each, 
his share, absolntely. Besides, the "loan" is not confined ill 

express words to n lift: estate, but it is to Iler indefinitely. W e  
must, then, seek for another meaning of the term "loan," and 
we are satisfied t l~a t  tlie testator intencled to use it i n  a sense 
opposed to the absolute interest wliicli lie gives to his sons.- 
In  other words, he rneant that she should not take it to be dis- 
posed of absolutely at lier pleasure, but that her interest in it 
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was to be limited to her for life, and t l ~ e n  it  was to be for tlie 
benefit of her children. I t  will be noticed that the devise ancl 
bequest is not to 11er nnrZ her children, T V I I ~ C I I ,  as slie had cliil- 
dren a t  the time of hcr father's death, would 11a;e given the 
property to her and tllcin, as tenants in comlnon. acco~cling to 
the case of X o o r e  v. Lcach, 3 Jones' Eep.  88, but i t  is to her 
"for the benefit of her and her chilclren." The clame is to 
be construed like those which were the subject of decision in 
the case of B k l q e s  v. Il'ililins, 3 Jones' Eq. 344, and Ches- 
~ u t  v. Jfeam, ihicl 416. Tlie last TIUS the case of' a trnst, bnt 
we held that f i ~ r  the purpose of carrying ont the manifest in- 
tent of tlie suttler, we were at  liberty to put the same construc- 
tion upon it, as we w o d d  upon a like 1imit:tion in % nill. I t  
has been s~iggesled, that the cases of J l o o ~ z  v. Leach ant1 
Bridges v. tt'ilki~zs, were 01q)osed to each otlier, because one 
of the sisters of tlie testator, in the latter c:,ce, had a cliild liv- 
ing at  his death, and get, we held that sho t001i a life estate, 
only, in the piBopcrfy given, wit11 a remainder to all Iier chil- 
dren, as a class. Bnt, there is this manifest dil'i'creace between 
the two cases, tlixt in the former, the d e ~ i s c  is to one woman 
only, and her cl~ilclren, she, a t  tlie time, being :t married \vo- 
man, and having cliilclren, while in the latter, the bequest 
was to all the testator's sisters and their cl~ildl~en, most of 
whom mere then nnmarried, ancl rnithol~t cl~ildren. I n  the 
case of the uninalried sisters, the intention of tlie tebtator, i n  
favor of any children which they might have, could only be 
carried out by giving the sisters, estates for lil't., with ren~ain- 
ders to their cllildren respectively as a class, nliicli n-odd, of' 
course, embrace all they rniglit have during lifc. 11s the mar- 
ried sister was embraced in the same clause, arid as no clistinc- 
tion u-liaterer was iiidicatecl in the will betx-een her, and tlie 
others, tlie same construction  as applied to her also. The 
cases of Cmwfo~d v. Tr*ottcr, 4 Nadd, Rep. 362, and Dlwse 
v. Zorse,  2 Sim. 485, referred to in CYiesm~t v. Jlenws, show 
clearly, that when the intention of a testator, or settler of a 
trust requires it, the children will not take with their mother, 
b u t  in remainder after her. 
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We admit that the language of the testator, in the will un- 
der consideration, is untechnical, and of doubtful import, but 
where we discover a clear intention in him to make an equal 
provision out of certain property for two of his sons and his 
daughter and her family, me feel bound to put a construction 
on it (even though it niay seem somewhat forced) which will 
effectuate that intention. 

PER CURIAM. The plaintiff may have a decree in accord- 
ance with the principles herein declared. 

EDWARD GRAHAM against CHARLES SKINNER and ofhers. 

Every order of a court of equity, by which the rights of the parties may be 
affected, may be reviewed in the Supreme Court. 

An appeal, therefore, to the Supreme Court, will lie from an order of a court 
of equity, allowing an amendment to an answer. 

Before amendments to an answer are allowed, the Court should be satisfied 
that the reasons assigned for the application are cogent; that the mistakes 
to be corrected, or the facts to be added, are made highly probable, if not 
certain; that they are material to the merits of the case in controversy; 
that the party has not been guilty of gross negligence, and that the mis- 
takes have been ascertained, and the new facts have come to the know- 
ledge of the party ance the original answer was put in and sworn to. 

An order, therefore, made in the Court of Equity allowing an amendment to 
an answer, upon motion, merely, without being supported by an affidavit, 
and without its being shown that an amendment was needed, or what 
amendment was proposed, was Held to be erroneous. 

The modern practice in amending an answer, IS to let the original remain on 
the file, and to put in a supplemental answer containing the new matter or 
correction. 

A bill of exceptions, or a case stated by the presiding Judge in the nature of 
a bill of except~ons, is inadmissible upon an appeal from an inferior, to a 
superior, Court of Equity. 

APPEAL from an interlocutory order, made in the Court of 
Equity of Wake county, his Honor, Judge MANLY, presiding. 

This cause was before the Court at June Term, 1857, vide 
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Jones' Eq. vol. 3, page 152, upon an appeal fiom an interlo- 
cutory decree, refusing to dissolve an injunction. I t  was cer- 
tified back to the Court of Equity of Wake, that there wasno 
error, and it stood on the docket of that Court at the Spring 
Term, 1857, when, on being called, a motion was made by 
the plaintiff to set down the cause for hearing upon the bill 
and answers, and immediately thereafter, a motion was made 
by  the defendants to amend their answers. The niotion of 
the plaintiff was disallowed, and that of the defendants al- 
lowed, and it was ordered by the Court that the defendants 
might amend their answers ; from which order, the plaintiff 
prayed an appeal to the Supreme Court, which was allowed. 

Accompanying the transcript of tlie record of tlie Court be- 
low, is the following statement, made by the Judge, who 
heard the motion below : 

" On calling of this cause, motions were made by the re- 
spective parties, riz., on tlie part of the plaintiff to set the 
cause down for hearing on the bill and answers, and on the 
part of the defendauts to amend their answers. The plain- 
tiff contested the amendments of the answers, on the general 
ground, that it was not fit to be done at this time, but the 
Court allowed the same, and the plaintiff prayed an appeal, 
which was granted." Signed by the Judge. 

E. G, Ilaywood, for the plaintiff. 
Jhoore, for the defendants. 

BATTLE, J. This is an appeal from an interlocntory order 
from the Court of Equity, for the connty of Wake, and in de- 
ciding upon it, we can take into consideration only the qnes- 
tion ~vhich is presented by the record of the pleadings and 
proceedings in the cause. A bill of exceptions, or a case sta- 
ted by the presiding Judge, in the nat~lre of a bill of excep- 
tions, is unknown to, and inadmissible in an appeal, or any pro- 
ceeding in the nature of an appeal, from an inferior to a Su- 
perior court of chancery. 

It was introduced into trials in courts of law by the statute 
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of 13 Ed. 1 cli. 31, v a s  continued in  our revised statntes of 
of 1836, (Rev. Stat. ch. 31, see. 103,) and is contained in the 
Revised Cudc, ch. 31, sec. 9, hut i t  has never been applied to 
the proceedillgs of a court of equity, either by statute, or by  
the practice of the court. W e  do not, therefore, feel our- 
selves at  liberty to notice tlie statement of the Judge, which is 
attaclied to the transcript of t l ~ e  record, in this case, but m:wt 
confine our attention, alrogctller, to the questions which the 
pleaclings and proceedings present for our determination.- 
From these, it appears that a bill was filed in tlie conrt of 
equity for the county of Wake, to enjoin tlie collection of a 
sealed note rnade by the plaintiff to one of the defendants, a 
fiat for an injjunction was inacle by a Judge in vacation, upon 
which a writ of ii~junction issued ; at the proper time tlle de- 
ferldarlts filed a rmera ,  and thereupon movecl for a clissolution 
of the injunction, whicli was refused, and the injnnction con- 
tinned to the hearing, and they appealed from the interlocu- 
tnry order to the Supreme Court, whicli Court declared there 
was 110 error in the 01-cler appealed from, and this was certified 
to the com.t belom-. Tlie record of tlre latter court then states 
as f o l l o ~ s  : 

"Tliis cause conning on, motion is made by the phintiff to 
set the cause d o m ~  fhr hearing upon the bill and ansxers, and 
i~niiiediately tlwcafter, motion was made by the clefendauts 
to ainencl tlieir answers; and the niotion of the plaintiff was 
disallowed, and the motion of tlie defendant is allowecl; and 
i t  is ordered by the Court that the clefendants may amend 
tlieir answxs, from wl~icli order of tlie Court, the plaintiff 
craved an appeal to tlie Snpreme Court, wllicll is granted by 
his ITonor; the plaintiff filing iinmediately in court, llis bond 
for the appeal, w11icli is approved by his Honor." 

The question wllicll is tlins presented upon the record, is 
whether the order of the Court allowing tlie defendants to 
arnend their answers was, under the circumstances, a ?roper 
order; and, prelirninar*~ to that, is another question, which is, 
whether the order was not a discretionary one, into tlie proprie- 
ty of which, this Court cannot enquire. Upon the question of 
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tlie power of this Court to review tlie order from which the 
appeal was taken, we have no doubt. Tlie 23cl section of t l ~ e  
4th chapter of the Revised Code, wliicll antliorises the Judge 
of n court of eqnity to allow an appeal to the Supreme Co1u.t 
from an interlocntnrp order, is certainly broad enough in its 
terms to ernbrace the present case, whether the order was 
made in the exwcise of a discretionary po~ver  or not. But it 
is argncd that the allowance of an appeal from an  ititerlocn- 
tory order of the superior court of law, is en~breced in the 
same section, and is given in precisely tlle same tenns, and yet 
i t  lins always been held that the Sup1.eme Court cannot review, 
n ~ j o i ~  an appea1, the esercise of a purely tliscretionary power 
in the superior court. T11:~t is nritlonbteclly true, and yet it 
is eq~ial ly  ~vel l  settled that tlie superior co~ir t  will review, np- 
on an apl)e:d, n cliscretiolrxry order of the county court, tliongh 
the r i g l ~ t  of' appeal is given in t c r ~ n s  not more co~nprehensive 
t11m in tlie cme of all a l~peal  from the superior to the Supreme 
Court. The (iistinction, arlcl tlie reason forit, are clearly pcbint- 
ed oct i n  the a~.grirnents of' tlie plaintif 's con~~se l .  I n  appeals 
from the sulwior  court uf law, thc Supreme Court is strictly 
an appellate tribunal, a d  call review only questions of lam, 
as if they m1.e 131.011glit before it by a writ of error. Hence, 
when t11e question clecidecl, in the court belon., is one of' dis- 
cretion for the Judge, there cannot be any error i n  la\.;, be- 
canse the Slipreme Court has no means of ascertaining \vl~etli- 
er  the discretion was p r o l d y  exercised or not. Bnt the su- 
perior colirt is not solely 1-111 appellate court with power to re- 
view and correct the errors of the county court, in matters of 
1:xw only; on tlie contraly, an appeal from the county to the 
sriperior court, rimy take up the whole cause to be Iiewrcl cle 
~t(n'o,  upon ~!l:~tters of fact, as well as ~nal ters  of law. T l ~ e  
latter may esalnine teutiluony, if necessarv, in every case, 
even those in wliicli there may be an apl~eal  from an intel+,- 
cntory order, mliich does not take lip the whole canse; :tnd it 
has every means of deciding, wliich c0111d be hacl by tlie mun-  
ty court. Hence, it has been allowed, ill every instance, to 
review orders of the county court which have always bee11 

7 
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deemed discretionary. Strongly analogous to this, is the re- 
lation between the Supreme Court and the court of equity, 
as established by the statute law of this State. In matters of 
equity, the former is not solely an appellate conrt to correct 
errors of law. Causes may be removed into i t  froln the latter, to 
be heard for the first time, upon questions of fact, as well as of 
law; and, in appeals from the final decree of the court of 
equity, the causes are heard in the Supreme Court, in 
the same way. The Snpreme Court has, therefore, the same 
materials for forming a correct judgment, as the court of equi- 
ty, in every case, and upon every question, whether discretion- 
ary or othermisc. Hence, we conceive, that every order of 
the court of equity, by which the rights of theparties may be 
affected, may be reviewed in the Supreme Court. There rnay 
be, indeed, some orders of a discretionary Bind which do not 
affect the merits of ,the cause, as, for instance, an order for its 
continuance, or for giving time to a defendant to file his an- 
swer, from w l ~ i c l ~  no appeal would be entertained by the Su- 
preme Conrt, as, in like case, no appeal would lie from the 
county to the superior court; but from all interlocutory orders 
which do or may affect the merits of the cause, an appeal may 
be taken from tlle conrt of equity to the Snpreme Court, and 
the question, whether one of law or fact, will be there consid- 
ered, and either reversed or affirmed. In every such case, i t  
will be found that the question, though called discretionary, 
is not st~ictly so, but is one which ought to be decided upon 
the authority of established principles, or b r  the settled course 
and practice of the Court. 

Having ascertained that we have the power to entertain the 
appeal, and to review the interlocutory order from which it is 
taken, we have no hesitation in saying that the order for the 
amendment of the defendants' answer was, under the circum- 
stances, improper, and ought to be reversed. I n  considering 
this subject, we must bear in mind, that in questions of plead- 
ing and practice, our courts of equity, are to be go\-erned by 
the rules of the English Court of Chancery, except where such 
rules have been abrogated, altered, or modified by our statute 
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law, or, where our conrts, themselves, have been con~pelled to 
vary them, for the purpose of adapting them to their peculiar 
organization. I n  the question of allowing a defendant to 
anlend his answer, we are not aware of any establisliecl inno- 
vation by our courts, upon tlie practice in England. Very 
few cases are to be found, in our Reports, where the subject 
is mentioned, at all ; and, in those, it is merely said, or intima- 
ted in geueral terms, that tlie c ~ u r t s  of equity ha1 e tlie power 
to allow an;endn~ents in ansmrs;  (see TTrillinms v. TVilliams, 
2 IIay. IZep. 230, arid Dcrggett v. I l o p z ,  5 Ire. Eq. Eep. 347.) 
But the ~ d e s  and regulations nnder which, and tlie extent to 
which, they n ill be xllo~t-ed, are not specified. I n  tlie absence 
of cases decided, in our own courts, then, we must resort to 
the Euglid: cases for information on the snljject. From a note 
to the case of Liue.say v. Tlrilson, 1 Yes. and Ccame's Gh. Rep. 
149, lye learn tlia't, in cases of mistake, clefenclants have been 
indulged in a~nending their answers : 

1. In srnsll aud i~nniaterial matters. 2. Where a mistake 
liad crept illto the engrossment. 3. Where new matter has 
been diocorered since the original answer was put in. 4. In 
case of surprise. And 5. In  mistakes of names. Bat where 
the defendant mistook, first, the law; seconclly, w1ie1-e lie had 
unintentionally perjured himself, and an iadictnient was sns- 
pended over him ; and thirdly, ~vllere from tlie circumstance, 
that at the time of tlie answer put in,  tlie defendant had not 
set forth his defense from an inability to state it wit 11 precision, 
tlie court lins refnsed him the indulgence of a~nendiilg. From 
tlie same note, we learn, that "as to the moth of amending, 
tlie practice formally was, to allow the answer to be taken off 
the file, and a new answer to be put on it. 13nt tlie present 
practice is understood to be to permit a supplemental answer 
to be filed, leaving to the parties the effect of what was ori- 
ginally sworn, with tlic explanation of the subseqnent answer." 

From these rules, i t  will be seen that the English practice in 
allowing defendants to amend their answers, is very strict, 
and that the courts never lend a willing ear to snch applica- 
tions. Thus, in  the case of Livesay v. Vilson, ubi supra, 
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where a defendant had stated in his answer that he had taken 
possession of tlie whole of certain property, and afterwards 
applied for leave to amend, upon t!ie ground of a mistake in 
saying that he had taken possession of the whole, when in fact 
lie had talien possession of a part, only, of the property, the 
Lord Chancellor, Er ,no~,  said, that as the fact m7as a w r y  ma- 
terial one, he v-onld not perniit the amendment to be made- 
'< tinless the defendant will tell me, on his oath, that, :vhen he 
swore to his original answer, lie meant to swenr in the sense 
in whicli lie now desires to be at liberty to swear; if he did 
not, I will not suffer him to avail himself of the f'act, as he 
now represents it." 

The courts of equity in this country have followed the Eng- 
lish practice, wllenever the the question of permitting amond- 
lnents to answcrs has crime before them. The whole subject 
was considered fully, and with liis usual ability, 13- Jndge 
STORY, in the case of S'lizith v. Babcock, 3 Snmner's Rep. 5S3. 
I n  the course of his opinion, he enunciated tlie following pro- 
positions: In matlers of fonn, or mistakes of dates, or verbal 
inaccuracies, courts of equity are rery indulgent in allo~ving 
amendments of answers. But they are slow to allow amend- 
ments in inaterial facts, or to change essentially the grounds 
taken in the ol*igioal answer. 

Where the object is to let in new facts and defences, wl>olly 
dependant upon parol evidence, the relnctance of the court to 
allow amendments, is greatly increased, since it would eticour- 
age cnrelessness and indift'erence, in making answers, and open 
the door to the introduction of testimony inan~lfactnred for the 
occasion. But where the facts songlit to be introduced, are 
written documents or papers, which have been omitted by ac- 
cident or mistake, there tlie common reason does not apply in 
its full force; for such papers and documents cannot be made 
to speak a different language fro111 that which originally be- 
longed to them. 

The whole matter is in tlie discretion of the court; but be- 
fore the anlendinents to the ansxers are allowed, the court 
should be satisfied, that the reasons a~signed for the applica- 
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tion, are cogent and satisfactory ; that the mistakes to be cor- 
rected, or facts to be added, are ir~acle liiglily probable, if not 
certain; that they are material to the merits of tlie case in 
controvel.sy ; that the party has not been guilty of gross ne- 
gligence; ancl that the mistakes have l~een  ascertained; and 
the new facts hare  come to the Bnowleclge of the party, since 
the original answcr was pnt in and sworn to. See also, Bowen 
v. Cross, 4 John. Ch. Rep. 375. I n  all the cases vliere rnateri- 
a1 amendments to tlie answers are p~.nposed to be maclc, i t  will 
be seen that the defendant ~ntist support liis applic~tion by an  
affidavit, wherein lie must set f o ~ * t l ~  the ca'bse of the oalission 
or mistake, and the mistalies wliiclll~e wisliea to correct, or the 
facts wliicll lie desires to add. In the case now under collside- 
ration, notliing of this kind was donc, and yet i t  is ditiicnlt to 
imagine one, in which all tlie safe-guards, wl~icli the courts of 
equity have tlirown arourd tllc nrnerlcltnents of answels, ought 
inore strictly to have becn attended to. The S n p r e ~ ~ l e  Coort 
had decided that, upon the answers as tlley stood, the plaintiff 
was entitled to llis iajunction. It is manifest that no amend- 
ments could have been of any use to the defcndrtnts, unless 
the aasn-ers could, thereby, introduce and set up rrew defences. 
Ijnt, although s11cl1 was the state of the case, the Court below, 
upon a mere n~otion, nnsu1)ported by any afliclavit, and with- 
out b e i ~ ~ g  informed, so fBr as we can see, wily any alnendment 
was wanted, or what was wanted, allo~vecl the defendant to 
amelid, ad Zi6itz~m. Sncli an  order cannot Itc supprtei l ,  and 
n~us t  bc reversed. If proper grounds be laid for the applica- 
tion, according to the well established rules of practice on the 
subject, tlie court of equity, from wliich this appeal is taken, 
wjll, no doubt, allow such aulencl~nents to be inade to tile an- 
swers, or rather snppleniental answers to be put in, as under 
all the circnmstances of the case, are just and proper. 

The case of Bozoen 1.. Cross, referred to above, mas like tlie 
present, an ap1)licntion to a n ~ e i ~ d  an answer, after an unsuc- 
cessful inotion to dissolve an injunction. The Chancellor, 
KENT, allowed an additional or supplemental answer to be put 
in, but i t  was done upon an affidavit of tlie solicitor, ~ 1 1 0  drew 
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the answer, that the matter desired to be inserted in the 
amendment, was omitted by a mistake of his own, and not of 
tlie defendant. The Chancellor, after referring to tlie cases 
decided in the English Court of Chancery, upon tlie qnestion, 
conclucles thus : " There can he no doubt that the application 
ought to be narrowly and closely inspected, and a jnst ancl ne- 
cessary case clearly made out. I n  the present case, the de- 
fendant moves to make sundry amenclments, but there is no 
gronnd for the indnlgence, except as to the mistake sworn to 
have arisen on the engrossment of tlie answer, and not discor- 
ered until it was filed; and as to the omission of the solicitor 
to make tlie schedule, referred to in his affidavit, a substantial 
part of the answer. The defendant lianded the document to 
the solicitor when lie was to prepare the answer; and, no 
doubt, i t  n-as his intention that it should hare been used in a 
way the most fit and proper for his defence. The omission to 
annex it, may be inlpnted to a mistake of the solicitor; and, 
after some hesitation, 11-e are inclir~ed to permit a supplemental 
answer to be filed in respect to those two omissions, and as to 
them only." We have thus f'or our guidance, the opinions and 
practice of three of the inost eminent equity Judges of mod- 
ern times; and, by them, we are taught, that while supple- 
mental answers may be put in by amendment, at almost any 
time dnring tlie progress of the cause, the permission to do so, 
is given with extreme caution, and never, in any substantial 
matter, except upon affidavit. The order made in the Court 
below is reversed, ancl this opinion will be certified as the law 
directs. 

PER CGRIAN. Order reversed. 

JAMES LATHAM ugainsd JOHN McRORIE. 

Where the plaintiff claimed that the defendant had purchased a tract of land-. 
at sheriff's sale, under an agreement that they were to be joint ownen o. 
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it, and the defendant took the sheriff's deed to himsclf, proof that the plain, 
tiff, in the assertion of his right, received the rent for one year from a ten- 
ant with the knowledge and approbation of the defendant, was I l e l d  to be a 
fact clel~ors the deed inconsistent mith an absolute purchase to hinlsclf, and be- 
ing corroborated by defendant's declarations admitting the phintiff's equity, 
was a good ground for relief. 

CAUSE removed from the Court of Equity of Davie County. 
In  the jear  1S47, the clefenclant bid off, at a sheriff's sale, 

three tracts of land, lying in the county of Darie, and having 
paid tlie money, to wit, $244, he took ti-om the sheriff, a deed, 
conveying to him tlie said several tracts. Afterwards, he re- 
sold the premises at a profit of about $300. The plaintiff al- 
leges that Iiaving met with some loss, by having been the 
surety of the former owner of the land, one Veach, he con- 
ceived the purpose of purchasing the land at the sheriff's sale, 
and re-selling at a profit, but not having the money to pay for 
it, he applied to the defenclant, who mas a merchant, in Mocks- 
ville, to borrow the necessary amount ; that tlie defendant re- 
fused to lend him the money, but agreed that he would bid 
off the land, if i t  should go at less than its value, and let the 
plaintiff cotnc in as a joint pnrchaser with him, he advancing 
the whole of the necessary fnnds; that a part of this agree- 
ment was, that the land shonld be afterwards re-sold, arid that 
the two should share equally in the profits made on tlie resale; 
that this re-sale was in the year 1848, on a credit, the defend- 
ant taking tlie notes of the purchasers for the price; that he 
frequently afterwarcls, applied to the defendant for his share 
of the profits, but that defendant always put hill1 off with the 
declaration that he had not yet collected the money; that 
finally, upon his urging his claim, in the year 1555, he denied, 
altogether, the plaintiff'sright to participate in the profits, and 
insisted on holding the same for his ow11 exclnsive use and 
benefit; whereupon, he immediately brought this suit. The 
p a y e r  of the bill is for an account of the rents and profits of 
the land, received by the defendant while he held the lands 
in question, and for the payment to hirn of one half of the 
sums realised upon a re-sale of them. 
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The defendant, in his answer, totally denies the equity set 
up by the plaintiff. H e  saps no such trust or agreement ever 
was entered into by him ; that he purcllased the land  for his 
own exclnsire nse, and has never recognised the plaiutiff's in- 
terest therein in any way, and he insists upon tlie statute of 
limitations as a bar to the l~laintiff's claim. 

There were commissions and proofs filed in tlle case. The 
plairitiff proved by John, A. LryRer, that i n  December, 1848, 
he purchased one of tlie tracts of land sold as tlle property of 
Tliornas Treacll; that when lie first applicd to NcRorie to 
make the purcllase, lie referred him to Latham ; that lie and 
the latter not being able to agree, as to the price, he, ~vitness, 
and Latlianl went to Mocksrille togetlicr, and there, after a pri- 
r a te  conference between the plaintiff and defenclant, JlcRorie 
said to the witness, they fonnd ' L  they could not afford to take 
less than $450," the piice ~ ~ l i i c h  Latlian~ had asked him ; that 
thereupon he completed the bargain at that price. 
J: iM. Gabawi deposed that some months after the sale, the 

defendant asked him if lie did not v a n t  to bnjr one of tlle 
tracts of land bonght a t  Veach's sale; that 11e and N r .  Latl~ain 
had bought the laud to make themselves safe; tliat they did 
not want it, and mould sell it. 

Sarn?~eZ Rosa deposed that between the time of the pnrcl~ase 
of tlle lands by the defendant, and the re-sale of them, he lieard 
the defendant say that he and Mr. Latham had bought the 
lands jointly, and that the profits were to be divided equally 
between them. 

Ishmael TVdliunzs deposed that shortly after the sheriff's 
sale, he applied to the defendant to boy one of the tracts bid 
off by  him, tl1:~t he told him that he and plaintiff liad pnrchas- 
ed tlie Veach Iantls to save themselves; that he then applied to 
the plaintift'for the same purpose, who said that he Tvas inter- 
ested in the lands, but told him any trade tliat he wonld make 
with McRorie, would be satisfactory to him ; whereupon he 
&turned to the defendant and effected a purchase of one of 
tlie tracts. 

John ~7.lcCzclloch states in his deposition, that he n.as a tenant 
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on one of tile tracts of land, and had a growi~ig crop of corn 
on it, when it was sold by the shel+iff; that the plaintiff came 
to him and told hirn that he and the defendant 11ad bought 
the land jointly, and requested liirn to let him lmow when the 
corn would be sllucked, so that he might come and get the 
rent, which was one t l~ird of the crop; that he gave Ilim no- 
tice, as requested, and the plaintiff received tlle mllvle rent, 
which \\-as a Iinndrcd bushels, and that " McXorie never men- 
tioned to llim any thing about the rent, from that day to tlie 
present." 

Joseph B. ,7bnes testifies that lie was present, in 1855, when 
the plaintiff clernanded his share of the profits arising oil tlie 
re-sale of the land, wlien the defendant said Iic had lost by 
Teach;  that lie could have the corn that he had alrexciy ta- 
Ben, but lae s110dd hold on to the proceeds of the land to save 
himself. 

The canse being ~ e t  clown for hearing, on the bill, answer 
and proofs, was transmitted by consent. 

No connsel appearecl for the plaintiff in this C'onrt. 
Clement, f'or the defendant. 

BK~TL~:, J. Tlie grsnrd upon which the plaintiff places liis 
clainl to reliet, is the allegation, that by an agreement inacle 
between him and the defendant, the latter was to pu~.chase 
the tracts of land nientioned in the pleadings, on the joint ac- 
count of himself and the plainti& and tlmt upon a I-e-sale, they 
were to sllarc eqnally in the profits or loss. Tlie defendant 
denies the allegations in tlie nlost positive terms; insists that 
he pu~~chasecl the lands for Iiimsclt' a lwc,  t h t  Ile took the 
sheriff's deed to hims~lf,  and that he re-sold the lands as his 
own, and for his own benefit. He  insists, :llso, upon the stat- 
ute of limitations, and the lapse of time. Tlie plaintiff put in 
a replication to the answer, and the parties proceeded to take 
their proofs. From these, it appears, that if tlie pl~iutiff 
lias made good his claini to relief, neither the statute of 
limitations, nor the lapse will bar it, a d  consequently, such 
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a bar has not been insisted on in the argument before us. In  
examining the proofs, we find from the testimony of fonr wit- 
nesses, to wit, Messrs. Rose, Gabard, Lefler, and Williams, 
that the defenclant, a t  different times, and under circnmstan- 
ces in wliich they could not well be mistaken, acknowledged 
that he had purchased the land on the joint account of him- 
self and the plaintiff. The witness McCulloch testifies that 
during tlie year, in m-hich the lands were sold by tlie sheriff, 
he was cultivating one of the tracts as tenant, and that tlie 
plaintiff claimed and took a part of tlie crop as rent, upon the 
ground that he was interested in the pnrchase ; and the de- 
fendant had never objected to it, nor said any thing to llini 
abont it. Mr. Junes, another witness, states that he was pre- 
sent in Februuy or March, 1855, when the plaintiff claimed 
from the defendant an account of the profits derived from the 
re-sale of the lands, when the defendant said that the plaintiff 
might have the corn that he had already taken, but that he, 
defendant, would hold on to the proceeds of the lands to save 
himself, as he had lost by Veach, the former owner. 

This testimony makes out a case against the defendant 
so strong, that his counsel allege nothing against it, except 
that the testimony proves nothing but the declarations of the 
defendant, arid that they alone are not sufficient to convert 
the deed taken from the sheriff to himself, into one to himself 
arid the plaintiff jointly ; and for this position, he relies upon 
the case of Bvown v. Carson, Bnsb. Eq. Rep. 272, as one 
directly in point. That case was decided upon the ground 
that, except the declaration of the defendant, there was no 
proof of any fact &how the deed, inconsistent with the idea 
of an absolute purchase. But the case is no anthority for the 
present, because here, there was a very significant fact, in- 
consistent with the idea of the defendant's having purchased 
for himself alone: the plaintiff claimed and took the rent of 
one of the tracts of land as a joint purchaser, and the defend- 
ant never claimed i t  himself from the tenant, nor objected to 
the payment of it to the plaintiff. I t  is true, that the defend- 
ant says in his answer, that he sold this corn to the plaintiff, 
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who promised to pay him for it, but this allegation isnot sup- 
ported by any proof, and is discredited by the testimony of 
Nr.  Jones. This, then, lets in the declaration of the defend- 
ant, as corroborating proof, and conipels us to declare that the 
plaintiff is clearly entitled to the relief which he seeks. 

Pm Cclz~~iw, Decree accordingly. 

ROBERT HOLDERXESS and wife aad olhem against LATINIA J. 
PALMER, Bxecutrix. 

An estate, in the hands of an executor, turned out to be greatly more in debt 
than was anticipated by the testator, in consequence of which, it becorniag 
necessary to sell property specifically clisposed of by the will, the esecutor 
procnrcd an order of'the Court of Equity, and sold lands, specifically devis- 
ecl,ioste:d of slaves. Several of these slares, wl~ile in the executor's hands, 
died: without any fault or neglect on llis part ; it not appearing that this 
substit,ution oftlie davtr  for the land, was prejudicial to the general inter- 
est of the legatees, and the executor having acted in good faith 111 malring it, 
it was Held that he was not, in equity, accountable for the .r-alue of the 
slaves that had died. 

C a u s ~  removed frotn the Court of Equity of Caswell county. 
The main purpose of the bill, in this case, was, to call upon 

the esecntor for an account and payigent of legacies, under 
the ~vill  of Natllaniel P. Thomas ; by a reference to the clerk 
and master, and upon a. confirmation of his report, a decree 
passed upon a11 the matters involved in the pleadings, escept 
whether the loss of several slaves, who died while the estate 
was in the hands of the executor, should fall upon him or up- 
on the legatees, to whom they were beqeatl~ed. 

Tlie question, and all the facts bearing upon it, are so fully 
stated in the opinion of the Court, that i t  becotnes unnecessa- 
ry  to recite tliern'here. 

Hill and Xoreh.ead, for the plaintiffs. 
Winston, sen., and Norwood, for the defendant. 
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BATTLE, J. All the matters in contest between tlie parties 
have been settled and adjusted, by a former decree in tlie 
cause, except the question, whether the executor of Natlianiel 
P. Thoiuas sllall be cha@d the value of certain slaves, who 
died between the time of tlie death of t l ~ e  testator and tlie pe- 
riod when they were to be delivered up  to l ~ i s  legatees. The 
testator, in his will, had directed as follows : '- That tlie negro 
slaves, given to my son Junins, and daugllte~s,  Virginia ai~cl 
Rebecca, shall be left and worked on nlp liolne t i x t  of land, 
given to my son Junins, fhr the ~nntna l  suppo1.t of my said 
daughters and soil ; each of my said daug1itei.s to  receive their 
share on tlieir a w i ~  ing a t  lawfnl age or inalq-ing. ,411d the 
said place, if they desi1.e it, is to be tlieir llonie as n-ell as that 
of my son Junins. Until that time, the said uegro slaves to 
be placed under the direction of a suitable overseer, and in 
the emplojment of sl~cll an overseer, n prettrence is to be 
given to lriy Aiend T?'illiani Bryant, if his services can be 
procured a t  a reasonable price, to be judged of by rny execu- 
tor." I n  tlie c a m e  of his settlement of tlre estate, the execu- 
tor ascertained that it was much more indebted than the tes- 
tator seemed to suppose, and that to pay the delta, he would 
have to sell p180perty specifically devised a i d  bequeathed. 
J Ie  accodjngly procnrcd an order of the Court of Equity for 
Caswell count!., to sell t1;e home tract wllich liad heen devisecl 
to tlie devisor's son Juuins, and npon wliicll the s1:~r.e~ were di- 
rected to be kept, according to the prorisiol~ of the above re- 
cited clause of' the will. 111 the bill wliic.11 tlie exccutur caus- 
ed to he filed for t l ~ e  sale of this tract of' lalid, i t  mas alleged 
that the sale wonld be for the best interests of' the infhnt own- 
ers, but nothing was said about the necessity of the sale for the 
payment of' debts. Lands devised to the devisor's danghters, 
were also sold, under an o ~ d e r  of the same court, at the in- 
stance of the execntor, npon an allegation: iiot only that the 
\jest interests of the infants moulcl be promoted by it, but also 
that i t  mas necessary for tile purpose of paying debts, with 
the view to prevent the sale of slaves for that purpose. The 
sale of' all the land was made by the c l e ~ k  arid master, and 



JUNE TERM, 1858. 109 

Holderness v. Palmer. 

reported by liini to the Court, which, by an order, confirmed 
the sale, and, upon tlie pnrcliase-money being paid, directed 
titles to be made to the purchasers. After the home tract 
had been sold, the execntor hired out tlie slaves bequeathed 
to the testator's son Junius, and liis tlaughters, Virgini:~ and 
Itebecca, until they were delivered to the leg:ttces, d~wing 
which time seveld of the negro children diecl. 

The counsel for the plaintiffs contend that the executor 
violated his duty by selling tlie home tract of land, contrary 
to the express provisions of tlie will, wl~icli lie liad nnclerta- 
ken to execute ; that in consequence of such sale, lic 11ad liinl- 
self made it necessary to hire ont the women and children, 
whereby they were riot properly taken care of, and several of 
tlie cliilclren died, and tliat tlie esecntor o~iglit to bear the 
loss. For this position, the connsel cite. and rely on, the 
authority of tlie case of BectlZ v. I;)arden, 4 Ire. Eq. Rep. 76. 

The counsel for the representative of the executor, who is 
I liom dead, contends on the coritra~~y, that the executor onglit 

not to Le held responsible for the loss. 1st. Bzcause tlie land 

I was sold hy an order of a court having jn~.isclictiolr of the 
canse, and the propriety of the sale cannot now be irnpewched 
collateral1,y in the present suit. 2ndly. That a salc, either of 
land or of sl:tves, was necessary to pay [lie testa'roi+ debts, 
and if it be supposed tliat the executor erred in selling the 
land instead of the slaves, it was only an error of judgment, 
for mliicli, if lie acted bonaJde, lie ougllt not to sucer; and 
that lie acted in good faith, could not be doubted, because he 
was in no way I~i~nself benefitted by the sale of one kind of 
property more than the other. 3rdly. That it did not appear 
tliat the plaintiff's were, upun the wliole, ilijnrcd more by the 
sale of the land than they would hare been by the sale of 
tlte slaves. 

In support of his first ground, the counsel relies upon the 
ctise of IZurrison v. Bradley, 5 Ire. Eq. Rep. 136 ; but it ie 
anneceseary for us to consider it, as me are satisfied that the 
case is, with him, upon liis second and third grounds. In tlle 
case of Beall v. Darden, above referred to, it was held that 
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where an executor delays an unreasonable time, as for instance, 
three years, to sell slaves, whoin it is his duty to sell, and they 
are then lost, he will be answerable to the creditors, for their 
value as assets. So, where an executor or administrator is guilty 
of groqs neglect in suffering slaves to remain with an impro- 
per person as bailee, for a long period, and they are sold by 
him, so as to be lost to the estate, the executor, or administrator, 
will be answerable for their value to the legatees or next of 
kin. But in the same case, i t  is said that an execntor, like 
any other trustee, is not to be held liable as an insurer, or for any 
thing but malaJides, or want of reasonable diligence. TVe do 
not controvert these positions; on the contrary, we admit their 
correctness, and intend to apply them as a test to the present 
case. 

The esecntor, having sold the home tract of land, contrary 
to the directions of his testator's will, is to be considerecl as 
having p~ ivzn  facie acted in bad faith, and the burden of 
showing that lie acted bona $de, and as a xnan of ordinary 
prudence mould, or rnight l~ave  done, under sinlilar circum- 
,tames, is thrown upon him. This, we think, Ile has done, by 
showing tliat the estate was in debt, and that i t  was absolute- 
ly necessary to sell, either land or negroes, to pay the debts. 
All exigency had occnrred, not foreseen, and therefore, not pro- 
vided for by tlle testator; for he no more expected the slaves, 
\vhich he had specifically bequeathed, would be sold, than 
that the land TI-odd be disposed of. IIad the slaves been sold 
instead of the land, they could not have been kept together 
on the home tract, and thns the testator's will mould have 
heen disappointed as much as i t  was by the sale of the land. 
The esecntor, then, was in a strait, and yet he must do the 
one thing or the other, sell land or sell negroes ; for the debts 
must be paid. Is it certain that he did not act for the best 
in selling the land ? Does it any  here appear, that the in- 
crease of the slaves, notwithstanding the death of some of 
them, and the rise in the value of the others, did not rnalse them 
to be worth as m w h  to the legatees when they received them, 
as the land tvo~lld hare been worth, had that been kept? An- 
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other consideration must not be overlooked. The testirnony 
shows that not one of tlie children, who died in this State, 
did so from the want of proper attention. TWO of the most 
valuable of them died of scarlet fever in the possession of the 
executor, on one of the plantations left by the testator, and 
under the care of tlie testator's favorite overseer, William 
Bryant. Others were infants, from one to two or three years 
old, and died from the effects of teething. The remainder 
died in Virginia, in the possession of Wm. Thomas, a brother 
of the testator, who had very shortly after the testator's death, 
taken them by force from the home tract, and carried them 
out of the State. For those, thus carried off against the will 
of tlie executor, we presume there can be no pretense to hold 
him responsil~le ; and as to those who died in this State, is it 
certain, or even inore probable, that the scarlet fever and 
teething might not have caused their death on the home plan- 
tation as well as any where else ? We are by no means sat- 
isfied that the plaintiffs were not, on the whole, as much ben- 
efited by the executor's keeping the negroes, as they would 
have been by his keeping the land.' But if that mere not so, 
and i t  were an error to sell the land instead of the sla-ves, i t  
was a mere error of judgment, co~nruitted in good faith, and 
one which any marl of orclii1al.y prndence might hare com- 
mitted. The executor mas not intended to be, nor was he 
in fact, benefited by it, and it M-odd, therefore, be too broad 
a rnle to inake him responsible for a loss wlrhic11 did not, after 
all, follow as a necessary, or even a probable, consequence of 
his acts. I t  must be declared, then, that the estate of the es- 
ecutor shall not be charged with the value of the deceased 
slaves in question, and the exception is therefore overruled. 

PER CURIAM, Decree accoldingly. 
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J O S E P H  WEIS31AN against T H E  H E R O N  MINING CO. a i d  olizers. 

If' a defendant wislies to avoid a full answer, he must demur to the relief m d  
discovery souglit. 

But a def~~ncla~it cannot answer a bill in part, and introduce new matter as 
going to del'ent tlie plainttff's equity, and insist on that as a reason why 
lie sllall iiot answer another part oftlie bill. 

Where lie .~vielics to aroid an answer in respeck l o  a particular matter, (as that 
it will criu~inate ll@, kc . )  I IC  nimt answer the otlicr parts of ilie bill, a d  
demur to the t l i d c o ~ e r ~  of sucli particular matter. 

Where tlelk~idant wisllc-: to avoid a full discovery, on the ground, that there 
is a h c t  wliich defeats tlie plaintiir's eqnity, lie must allege such fact by 
plea. 

The Court dis:~pprows of tlics plxtice of setting forth al.gumeuls in support of 
tlie equilies rclictl 011, ci t lw in a bill, or ansvcr. 

THIS was a suit removed fimu the Court of Equity of Wake 
county. 

The general scope arid nl~ject of the bill was to enforce the 
cqniticb, g lv ' i~ i l~g  out of a contract, in writing, between the 
pl:tintifY, TVeisn~an, and Xicllarcl Sniitli. the testator and cle- 
viaor of thc defcndanta, Penelope and Mary A. Sinitl~, and 
against the latter and their alieaees. 

The plaintiff'scts forth, in his bill, that in 1849, at great 
pains, a n d  ontlay, he discovcrctl a large extent of plt~mbago 
in the vicinity of Rnleigh, aud not having the requisite rnearis 
to purcliaae, 11e engaged t l ~ c  testator, Richard Sn~itll, husband 
of clef'enclant Penelope, to join him in pnrchasing the land, 
upon nl~icl i  this mineral existed ; that accordingly, they en- 
tered into a covenant, ill writing, in w11icl1 it  WAS sti1)ulated 
that in cn11sic1er;ttion of tile plaintift"~ disclostwe of his discov- 
rg, the said Sniith diould, f ro~n  time to t i~ne ,  tldvance the 
funds requisite to pnrcliase these la~lds, to an amount, not ex- 
ceeding $10,000 ; that as soon as any such tracts slid1 be pur- 
chased, Slriitli was to couvey one.llalf thereof to Iiiin, NTeis- 
111ar1, ill f'tv ; also, that lie sliould convey to plaintiif one-lialf 
of all the land lie, Smith, had purchased, in fu~.tliernnce of 
their plans of manufacturing and selling mineral, before tlie 
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execution of this covenant, and that he, Weisrnan, was to con- 
vey one-lialf of all tlie lands which ho had purchased, or 
might pnrchase, with tlie same object and views; that ylain- 
tiff was to pay Smith $3,500, at the expiration of five years, 
with interest, for his moiety, for wliicl~ plaintiff pledged his 
interest; that shonld the purchase of these lands exceed 
$10,000, the excess should be a charge upon the profits of the 
concern, and that neither party should appropriate any part 
of the profits until such excess and expenses of the business 
were paid off; that as soon as the purcllases were made, the 
parties should commence the business of raising, preparing 
for market, and selling this mineral, and that plaintiff should 
devote the whole of his time to the stlperintendence of the 
business; that each party shonld Beep proper accounts of the 
business, and that if no profits slioulcl arise, each party was to 
]jay one h d f  of the excess over $10,000; that all inonies 
slionld be ])aid into tlie hands of Smith, who sllonld inake ad- 
vancements to carry on the business, and that all transactions 
slionld be carried on under the name of L C  S~riith & Weisman." 
And that it was further covenanted as follows, to wit: "That 
if either party sliall, at  any time, wish to withdraw from said 
concern, lie dial1 not be a t  liberty to sell or convey his share, 
or moiety, or any part or portion thereof, to any other person 
before lie shall Iiave given to his copartner at least 12 months 
notice thereoi; and to wliom the refusal to purchase shall al- 
ways be given, witllin &at tinie. And the said parties do sev- 
a d y  agree to bind, and do bind themselves, their heirs, exeo- 
ntors, administrators, to tlie strict performance of this last ar- 
ticle." 

That tlte mid Slnitli, in pnrsnance of the covenant, pnrchas- 
ed the f'ulluu-ing tracts of land in NTnl:e county, viz: tlis 
L. Cook tr:lct" of 1W acres ; alsliougl~ the conveyance was pri- 
or to tlie covenant, ,wt i t  was 1)urcllaml in pursi~ance of the 
ngreelnent attcrwaldb e~nbodied ill tlie covenant above recited; 
the "San~~de~yi  tract" 62+ acres; the " Collim tract" 537% 
acres ; the '. l ap~voot l  or .EInn.ison tract "; the Robeteau 
tract" 50 acres; the LLXalone tract" 176 acres; the '.Fin& 

8 



114 I N  THE BUPREXE COURT. 

Weisman v. Heron Mining Co. 

tract" 55 acres ; the "Johns tract" 700 acres ; the "Spikes 
or Jeffrey's tract " 3-1-0 acres ; the u31cDade tract " 130 acres ; 
the ' l  Stuart tract " 176 acres ; the High tl;zct " 400 acres ; 
one half of the mining interest in the " tract "; the min- 
ing interest in a tract owned Ly 7Tilliaix IIill 700 acres ; the 
" Evans' Heirs tract " 256 acres ; the "Alfred Jones tract " 
556 awes ; the " IIollister tract" 880 acres, also a small tract 
of 4 acres called tlie the '. Mill tract ;" amounting in the whole 
to 5956 acres ; the titles of all of wliicli were made to the said 
Smith, as plaintifi' alleged, for the benefit of plaintiff aud hinl- 
self, and in wliicli, lie il~sisted under their contract lie was en- 
titled to a p~e-eniption or refusal. The bill alleges tliat the 
said Smith bought for the like nse other laticla, tlie bo~u~dar ies  
and description wl~ereof, ve re  unlinown to the plaintiff ancl 
~vhicli  lie prays may be discovered, to tlie end tliat lie may be 
admitted to liis 13ights in tlie same, as above set forth. H e  
asks for a discovery as to whetlier there were not other 
lands h u g l i t  737 Xu~itli, than those stated in  the bill.. 

To the interrogatory, based upon this allegation, rieitlier of 
the anstvers responded, and for this the plaintiff escepted. 
This is tile plaintiff's J h r t h  excqt ion to tlie c1efendants7ans- 
wers. 

FIRST EXCEPTION. 

The hill alleges that after the deatli of XicIiard Smith, his 
widow Ilk. Penelope Sinitli and his daughter X a r y  A Smith, 
to whoni these lands vere  by him devised, sold the same to 
the  defendant ?JTiuder, in fee simple, and avers that Ile had 
notice of the covellant above set out, and of tlie plaintiff's pre- 
emption l-ight under it. H e  professes liis willingness to pay 
the arnouat ~ ~ h i c h  ]Tinder actually gave for the land, but 
suggests that that sum was much less than the consideration 
money inserted in the deeds of conveyance to him, and that 
the sum was exaggerated in order to deter him from making 
the election which he claims to be his 1-ight under the deed of 
covenant above recited. H e  calls on these defendants Win- 
der, Xrs.  Smith ancl her daughter to discover wllether any 
part  of this price was paid and if so how mu, F 
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To the interrogatory shaped upon these allegations, the de- 
fendants Penelope and Mary Smith say, they decline to ans- 
wer as being "impertinent, irrelevant and useless." The de- 
fendant Winder in response to this interrogatory says 1st. 
That 11c never heard of this pre-eniption claim until after he 
purcliased, and had no knowledge of it. That the plaintiff 
himself in many instances acted as if none such existed, or as 
if lie had abandoned it. The answer goes on here to state 
various passages b e t ~ e e n  the plaintiff and hirnself and 
others, inconsistent with the claim. 2ndly. That this right 
was settled, cou~promised and given up i11 a new arrangement 
between Smith, ?Yeisman and one IIepburn, whereby one half 
of all these lands, except the mill tract, was conveyed by 
Sniith to I-Iepburn and the plaintiff. 33rly. That even when 
the contract of 1843 was in force, the provision for a pre-emp- 
tion was n nnllity, because it was utterly impracticable of exe- 
cution. 4tlily. That if practicable i t  was personal, and wag 
annulled by the death of Smith, and likewise by the sale to 
Hepbum, when the interests of the parties became unequal. 

I bthly. That the covenant did not run with the land, and as 
I 

this defendant purchased, without notice, he is not aff'ected : 
and that for these reasons this defendant is advised, and being 
so advised, he insists that the demand made by the plaintiff 
to be informed by this defendant of the price at which he 
bought, or contracted to buy of the devisees of Richard Smith, 
theii. interest in the said mineral lands, is "irrelevant and im- 
pertinent, and that he is not bound to answer the same, or 
make an3 discove~*y thereof and this defendant therefore de- 
clines to make anmer  thereto." To both these answers to 
this interrogatory the plaintiff excepts, which is his f i g t  ex- 
ception. 

SECOND EXCEPTION. 

Mrs. Smith and her daughter had been sued by Winder up- 
on their covenant of seizin and recovery had againt them in 
the Supreme Courtupon the ground that there was a contingent 
;Limitation in the will of Richard Smith to the children of 
Yary Smith if she should ever have any, which disabled the 
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bargainorsfrom conveying an ab3olute fee. The plaintiff prays, 
in this same connection, a discovery whether the price :tgreed 
to be paid by Winder for these lands was not greatly abated 
on account of this recovery. To this inquiry the defendants 
decline to answer, alleging tlie same reasons for riot doing 60 

as to the other branch of the inquiry. 
THIRD EXCEPTIOK. 

The pleadings show that after this covenant between Smith 
and Weisman in 1843, Weisman went to P11il:delpIlia to es- 
tablish a factory and store-houses where the m i r ~ c ~ ~ a l  in qnes- 
tion was to be refined and sold ; he alleges that 11c v e n t  to 
great expense in making preparation for tlii.; b n s i ~ ~ e s ,  but 
Smitli sent him on little or none of the material ; that lie, hear- 
ing that Smith was endeavoling to thwart and I~aimss hiln 
because his means were limited, sold one Iialf'of his inter- 
est to one I Iepbur~i ,  a capitalibt of that city, for $10:000 wit11 
the purpose of raising the iiiems t l~us  acquired i n  y c ~ f o r l ~ ~ i n g  
his part of tlie minil~g and n~arinfact~irii~g business more vig- 
orously, but when they went to Smith to convey tlie legal 
title of his fourth to Hepbnrn, he refused to do so U I I ~ C S S  this 
whole sum of $10,000 was paid to him, Smith ; lie :illcging 
that by the contract $3,500 was due him for the laud on the 
first $10,000, and that the reuliairider, to wic, $6,599 n as due 
on account of the excess of' land over the suln f i~st  ~ p ~ ~ i f i C ? d  
in the deed of covenant ; illat I-lepblvn, not 1i:tving the money 
beyond tlie $3,500, ga re  his bonds to hiin, the plaintig, for 
the remainder, which he endorsed to Smith, and Smith having 
conveyed a fourth of the land to cach, both Ilcphurn and him- 
self mortgaged their interest in tliese lands for tlie payment. 
of tliese bonds. The plwiritiff alleges that lie and IIepharn 
had a controversy wliicli \<as adjusted by arbiwatio~i, a t ~ d  the 
latter sold his slmre in this 1)roperty to the clei'cndant TVirtder ; 
afterwards when the defendant Winder bought Smit11's half 
from his devisees, the bonds which IIepbura llecl given (en- 
dorsed by plaintiff) were assigned by Nrs. Eniitl~, tlle execu- 
trix of R. Smith, without recourse, to R. F. Stockton, but deliv- 
ered to the defendant Winder, b j  whom it is alleged in plain- 
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tiff's bill, they were sent to PhiladeIphia, where plaintiff lived, 
and suit brought against him for the purpose of harrassing and 
oppressing him and to worry him into a sacrifice or abandon- 
ment of his rights. The plaintiff alleges that this indorsement 
to Stockton mas illusory ; that he did not pay any thing for the 
boncls, or if so, a mere nominal sum, and prays a discovery as 
to this fact. Neither of the answers respond as to the amount 
paid to tlie Snlitlls for these bonds or whether any tliing was 
paid by him, either for himself or for R. F. Stockton, nor do 
they answer as to the imputed design of harrassing the plaintiff, 
and for these omiss',ons the plaintiif excepts, which is the third 
exception. 

The cause was set down to be argued on the exceptions and 
sent to this Court. 

Gmham anti G. W. Ilc~ywood~ for the plaintiff. 
.Zoore and Jfason, for defendant Winder. 
Jfille?., for the Smiths. 

PEARSON, J. I t  is the settled practice of this Court, when the 
defendant wishes to avoid ,z full answer, and to raise the ques- 
tion that tlie plaintiff has no eqnity upon his own showing, he 
must den~nr  to the &'reIief and discovery," on the ground, 
that it is not material for him to answer. inasmuch as the 
plaintiff, xclrnitting every tliing for the sake of argument, has 
not rnatle ont a case. When he ~vishes to avoid an answer in 
respect to a particnlar matter, on the ground that it would 
criminate him, or disclose matter confided to him as counsel, 
or an afliir of State, lie must answer the other parts of the 
bill, and dernnr to tlie L'discovery" of such particular matter. 
J\'hen 11e wishes to avoid a full auswer, on the ground, that 
there is some fact wl~ich defeats the plaintiff's eqnity, he must 
allege tlie fact by plea, so that the plaintiff may take issue; 
and when lie mislies to avoid an answer to some particular 
matter, on the pound,  that there is a fidct, which excuses hinl 
from making a discovery in respect thereto, he must answer the 
other parts of the bill and allege the fact by plea, as that he 
is a purchaser for valnable consideration, without notice, and 
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therefore is not obliged to discover his title. With these ex- 
ceptions of a demurrer to the discovcrv of a particular ~natter,  
and a plea in respect to some particnlal matter, as to which 
a discovery is asked fh, the general rule is, " a tlet'endant, if 
he  answers at all, must ansn-el. frilly" to all nllcptions wliich 
a re  nlaterial to the equity set ~cy, 6~ the  b i l l :  so that if the 
answer is excepted to, as not responsive to a particular alle- 
gation, and he puts the omission on tlie ground of its being 
immaterial, the exception is heard npon the assan~ption that, 
accoldirig to the plaintiff's own allegations, and supposing 
him entitled to tlie equity wllich lie seeks, the particula~. alle- 
gation is impertinent. Tlie defendant TVinder, in tllis case, 
attempts to make an entire departure fi.o~n this practice. Af- 
ter setting out many matters by way of defense, and respond- 
ing to other facts of the bill, lie declines to ansv-er a par- 
ticulwr allegation, and sets out in ertmso, Jice wcisons for 
doing so;  which involve new matter introduced by his an- 
swer, in regard to which, of course, at  this stage ot' the pro- 
ceeding no declaration can be made, and upon tlie hearing of 
the exception, i t  is insisted, in his bellalt; that an answer 
should riot be required, because the allcgntion was inimnteri- 
all on the broad ground, that according to the plaintiff's own 
showing, he had no eqnity ; thus attempting to draw in ques- 
tion the p1aintifl"s equity, upon an exception to the answer, 
instead of doing so by the orderly mode of filing n demurrer, 
which givee notice to the opposing counsel, and npon which 
the  whole matter, being fully debated by co~tnsel, on both 
sides, and being considered by the Conrt, its opinion may be 
declared, and a definite action taken, either by dis~l~issirig the 
bill for the want of equity, or by n declaration of tlie plain- 
tiff's rights, and an order that the det'endaut answer. One 
or two cases were cited, by which it appears, that iu several 
of the States a departnre has been made from the practice 
stated above, and by the case of Iiardiman v. Ilurris, 17 
Curtis, 37'2, it seems that the Suyrerne Court of the United 
States, on an exception to the answer, will decide upon the 
plaintiff's equity. It may be, that the inconvenience of the 
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practice is not so perceptably felt in that Conrt, becanse the 
opposing counsel, and the Court are furnisllcd with printed 
briefs, containing a list of the autlio~~ities tlrat are 18elied on. 
B ~ i t  we arc sntisfied that this new practice is both inconven- 
ient and unfair. T l ~ e  inconvienence is readily p e ~ ~ e i v e t l ,  and 
the unf:,tirncss consists in this : if the plaintifl has no eqnity, 
the defenclant is not obliged to answer, ancl wl~en,  instead of 
demuwing, he pnls in an inconi1)lete answer, the motive must 
be to take aclvantage of the occ~sion, in order to make a fa- 
vorable impression, by setting out his matters of defense, and 
denying all the allegations of the bill as far as his conscience 
will permit, and stopping short on the ground that the plain- 
t if lhas no equity any how ! For these reasons, Tve will not 
permit a departure from our practice. 

While upon t l ~ e  subject, we enter our protest against the 
practice, mllich we perceive, not only by the pleadings in this, 
11nt in several other cases, within the last f e ~  years, is grow- 
ing u p  ; we refer to setting out in the bill, or answer, the rea- 
sons or causes of argument, which tend to support the case, or 
the defense. The place for all this is upon the argument of 
the canse and not in the pleadings, and the practice, besides 
incurring unnecessary costs, is productive of very great incon- 
venience; for when it becomes necessary to look over the 
pleadings for a partic~ilar point, i t  is literally "liunting for a 
needle in a liay stack." 

The present case is complicated, becanse the plaintiff seeks 
to set up three equities distinct, but still so~newhat connected, 
as they all grow out of one original transaction. The plead- 
ings, therefore, are necessarily voluniinous, and we are not to 
be understood as applying the rule, " a defendant, if he an- 
swers a t  all, must answer fully," to these three distinct equi- 
ties. He nmy, of course, demur, plead, or answer, to each 
severally ; but when he undertakes to answer as to one, h e  
must do so fully in regard to it. 

The first exception is allowed, and also the second, which 
rests upon the same ground. The third is allowed, on the 
ground, that the answers do not respond directly to the alle- 
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gations and the interrogatories framed therein. The defend- 
ant Winder, in an evasive and exculpatory manner, admits, 
inferentially, that he did not take a proper view of his obli- 
gation to indemnify Hepburn, who was the principal in the 
notes to Smith, the plaintiff being his surety, but he does not 
answer the allegation, that he cansed the plaintin' to be sued, 
&c., for the purpose of harrassing him, &c., or thereby forc- 
iug him to abandon or compromise his rights. 

The 4th exception is also allowed. The plaintiff is entitled 
to a direct answer, as to whether Richard Smith did not pur- 
chase other land, in pursuance of the covenant, than those 
specifically set ont in the bill, and if so, what tract or tracts 1 

PER CURIAM, There will be an order requiring a mow 
fill1 answer. 



CASES I N  EQUITY,  
ARGUED AND DETERMIYET) 

IN THE 

S U P R E N E  C O U R T  OF N O R T H  C A R O L I N A ,  

AT MORGANTON. 

,4UGUST TERM, 1868. 

ELI ASHLEY against JOHN SUMNER. 

A pcrson who nlalies 3 vague and indefinite entry of land, which he ascer- 
tains docs not cover tlic land aimed at, cannot shfyt the entry to another 
piece of laud wliich mas entered becore such attempted transfer; especially 
if he has notice of the prior entry. 

Where it is allcacd in tllc bill, and admitted in the answer, that onc having 
an equity i:i the suQject matter of' the controversy, had transferred the snn~e 
to tlie p1nint;fl; for n ~-nl~mble consideration, tlic omission of such person 
as n Inrt.y, f ~ m s  no oijcction to the bill. 

CAUSE r e m o ~ ~ c l  from the Court of Eqnity of Bnnconibe county. 
Thc defendant, John Sumner, made all entry of vacant land 

i n  the o&ce of the entry-taker of Cnncombe county, on the 
tenth day of November, 1551, wliicll describes the land as 
follows : " One hnndred acres of land, on the west side of 
French Broad River, joining his own lands, and the lands of 
James Case," which was intended to cover certain land ad- 
joining his ow11 and James Case. Afterwards, to wit, on 2nd 
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of November, 1853, TVilliam 3. Lance entered tlie lancl iu 
contro~ersy, allcl de~cribed it in his entry as '*fifty acres of land, 
on the vest  side of French Ihmcl River, on the waters of 
Asten's b ~ a n c h ,  joining the lands of Sac1;son Shipmm, John 
Suniner ancl Polly S t e ~ ~ a r d , "  and obtained a grant froin the 
State for the same, dated 15th day of Augnst, 1684, ~vliich, 
wide it v a s  yet an entrr ,  was sold to the plaintiff'by Lance, 
for a raluable consideration. 

After Lance made 11;s entry, Sumner proceeded to snrrey the 
land according to liis entry, and on doing do, 11c folind that tlie 
land, whicli he intended to enter, and nliich v a s  a piece ad- 
joining his own l m d  and that of J :mcs C:tse. was already 
embr:iced in a grant ~vllic11 he had taken out. Tlierenpon, he 
11ad the land, wl~icli is the snl~ject of this cuntrorersy, survey- 
ed, and obtained a p a n t  for the same as ahorc stated. This 
land does adjoin l i i b  (Sumiier's) own land, bnt does not adjoin 
that of James Case, being separated t l~e~~ef l~oni  bp anotl~er 
tract of land, owned by a tlliid person. A t  the time Sumner 
diifted his location to the land entered by Lance, he had notice 
that the latter location covered the land entered by Larice. 

The prayer of the hill is to convert the defendant into a 
trustee f'or the  plaintiff"^ use arid benefit, and to compel him 
to convey the land, thns held by an elder grant, to l~imself as 
tlie assignee of Lance. 

The answer admits that the defendant failed on tlie first 
snrvey to find the land whicll lie then surveyed, under his en- 
try, vacant, as it turned out to be within the boundaries of a 
tract whicl~ had been formerly granted to hitn. H e  [tirther 
admits, that he transferred his location to tlie land that had 
been entered by Lance, and that this doesnot ad-join tlie lands 
of James Case. H e  admits the conveyance of Lance's right 
to tlie plaintiff f'w a valuable consideration. 

The canse was set down for hearing on the bill, ansffer, ex- 
hibits and proofs, and sent to this Court by consent. 

Sh;;11p and ~Veerrirrzan, for the plaintiff. 
J. IE Vood$n, for the defendant. 
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PI.:AI~SON, J. I t  is the policy of the public to have all the 
~ n c a n t  lantl al)p~~q)riatccl by indiviclnalh. So f ' : ~  as the State is 
conce~mecl, i t  is :i ~ ~ ~ a t t e r  of indifference n 110 ap1)rol)rintes the 
Inncl, pl.oritlccl it 1)c paid for. r p o n  this ground it is settled, 
that ~ r l i e re  a n  entry is made in tclws of gene id  description, 
it may be niacle ccrtuin, and the pal6cnl:w land itlentifid by 
a surrey, if it be done befhre tlie riglit of another enteiw has 
attaclicd ; Jok ndo72, v. Shc/ton, 4 Ire. Eq. 85 ; i7lon~oe v. Xc- 
CwinicX*, 6 Ire.  12q. 85 ; Fulf07~ 1'. ITi'Zlicms, Cnsb. Eq. 162, 
and 6'10~1~ie  P. G ~ ~ s o ~ z ,  ante 25. In this case, according to the 
])rods, t l ~ e  clef'cnclant " hl~ifted" his entrr ,  so tllat the land, 
wl~icll W:IS snr\.ejctl, :lnd for n l~ ic l i  lie ol~tailled a grant, does 
not answer tlic general d(w1iption u m l  in ~naliing the entry ; 
for altllongl~ i t  adjoins his own land, it does not adjoin the 
land of A m e s  C'clse. This, it ~vol-ild seem, goes beyond the 
principle established by t l ~ e  above cases. 

I3ut n a i l i n g  t l ~ t  ol~jection, at  the time he made his surrey, 
the 1:1ncl in qnestion was entered by Lance, nncler wlloin the 
1)lai~tifi '  c ln i i~~s ,  so as to give lliw a prior right, and t:ll;e from 
the tlctkntlant the right to s11ifZ 11is entry for the p n l p s e  of 
inclntling it. Tlie restriction upon the right to 1na1;c a r a p e ,  
or gel~eral  cntry certain by a survey, that it s1:all not inierf'ere 
n it11 tlie rights of a prior enterer, is recognised in all the cases, 
ancl tlie good bense and justice upon which i t  is made, will 
strike every one as soon as it is snggested. Add to this, the fact, 
t l ~ a t  a t  the time the clefenclant shifted his entr j ,  and hacl liis 
survey nlacle, lie 1 i ;d  notice that he thereby corered land 
~~l l ic11 had been before enterccl by Lance, ancl it is manifest 
that i t  is against consc;ence for him to do so. I t  f o l l o ~ s ,  that 
in regard to tlie legal title, afterwarcls acqnired by him, he 
Innst be lleld a trustee f;>r the plaintiff, who, it is admitted by t l ~ e  
answer, 11:ls succeeclecl to all the rights of Lance for valuable 
consideration. This admission, in the answer, also meets the 
objection that Lauce was a necessary party, for it thereby ap- 
pears that 11e has no interest in the sul)ject of controversy. 

PER Cnn~nar, Decree accorclingly. 
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H O S E A  LIXDSAY &. CO. against ISBdC R O E M 3 b C K  and anoilm. 

Where the se!ler of a patent right for an improved modc of making soap, hy 
artCully keeping back the patent itself, and by the exl~ibition of printed 
forms and receipts falsely stating its purport, an11 by other arts and contri- 
vances, intlucecl one to purchase a much less extensive and raluable im- 
provement tlian that bargained for, it was IIeltl to bc a case within the or- 
dinary jurisdiction of our State courts of equity. 

Where it becomes necesary for our courts of equity, in tllc exercise of their 
ordinary jurisdiction, to pass collaterally on the validity of a patent right, 
there is no reason why they may not do so. 

CAUSE transrnittecl frorn the Court of Bqnity of B~~rlcotnbo 
connty. 

Tlie defendant, Isaac Eoraback, took out a patent frorn the 
patent office, securing to him " the exclusire riglG arid liberty 
of making, constructing, using, and vending to others, n cer- 
tain mixture," a description whereof is given in the sclieclule 
annexed to the letters patent, and made a part of them. 

Tlie scheclnle, referred to, recites that tlm defendant, Rora- 
back, had " invented a new and impro-red article of com- 
pound chemical soap," and declares that the fLllowing is " a  
frill and exact clescriptio~i of the ingredients for making the 
same : 5 111s. of white opodeldoc soap of coniinerce ; & lb. s d  
soda, one tables?oon full spirits of tnrpe~ltine, one tablespoon 
full spirits of ~ i n e ,  one ta1)lespoon full of Iiartshorn, one antl 
half gallon of river, or soft water." The scl~edule then de- 
scribes the ~nocle of nsing these materials, and conclntles as 
follows : "What  I claim as niy own invention, and desire to 
secure by letters patent, i; the proponnding of them in such 
proportions, (as described above) as to form a solid of snita- 
ble consistency, which I believe excels arlg other soap in its 
suitableness for cleaning clotlies of every description, and for 
toilet pu lpses  generally, as well a s in  point of clieapness antl 
conveniency and despatch with wliicli it is made." 

The l~laintiffs, in their bill, allege that on the 16th d a ~ ~  of 
September, 1657, the defendant Roraback, professing to act 
for lii~nself and the defendant Lyons, sold the said patent right 
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kept back arid concealed until this bond was executed, and 
as soon as they were delivered, they were advised by the clc- 
fendant Roral)acli, that it was necessuy, fortll~vitli, to have 
them recorded, which he accordingly did. They a rc r  that, by 
the rrieacs aricl conti*i~ances here resorted to, arid by t l ~ e  fdsc  
~epresentations as to tlie scope and meaning of the letters pa- 
tent, they  ere deceived into making the contract. They 
say that the second 111ode is tlie o11lj one of any value, and 
they believe would be remunerative; but that tlie one speci- 
fied in the patent is of very little rnlne. 

The bill further alleges, that the patent itself is void, for 
that the ~ ~ ~ o c e s s  of' nlaliing soap therein set forth wns not new, 
but was lmo~rn ,  and in colnirlon use, severaI years befhre this 
patent was taken out ;  he shows a11 estract fro111 a newspalter 
of prior date to the letters patent, giving a ff'oriiiul:~ for mak- 
ing soap esac t l j  like that set ont i n  tlie prii~ted direction, 
KO. 1, above set out. The7 1)ray that tlie defe~lclarlts lnay be 
decreed to ]lay back what the plaintif& hare  espe~idcd in try- 
ing to sell the pntcrlt rights, and for a ~ ~ x o n r ~ e ~ a n c e  of the 
house and lot in Aslieville. 

To this bill the defendants pleaded to the j~~l isdict ion of the 
Court, insisting that the ci~.cnit conrt of the Ui'nited States has 
jnrisdiction of' the case, as being a matter reqniring the acljju- 
dicatiou of a riglit growing out a patent, and the patent laws 
passed by Congress. 

Shi~p ,  Bickson and 12. T. Wood$~z, for plaintiffs. 
Qaitker and ilferri~ncm, for defendants. 

PEARBOX, J. It may be, that questions involving the in- 
fringement of patent rights, and proceedings to repeal, and 
declare such rights void, are within the exclusive jurisdiction 
of the circuit court of the U ~ ~ i t e c l  States ; a t  all events, there 
are many weighty considerations for so construing the Act of 
Congress. lJTe do not, hon-ever, enter into the subject, be- 
cause i t  is not presented by the facts of our case. The alle- 
gations of the bill do not require this Court to adjudicate 
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and pass upon the patent riglit therein mentionecl." It is al- 
leged that the defendants committed a fraud in making sale 
of a pateut right to the plaintifl's, by fCilselj representing, that 
the patent e~nbi-aced Lzco modes of rnaking soap ; wliere- 
as, in point of fiict, it was confilled to o m ,  and certain means 
and contrivances, by ~ I i i c h  tlie fraud was effected, are set 
out in tlie bill; (all of ~vliicli allegations, for tlie pnrpose of 
passing on the plea, are to be talien as true). These allegn- 
tions make a case of fi~i~id, within the oidinarr jurisdiciion 
of a court of eqnity. If' in ortler to the esercise of' this  ell- 
known sul~ject of eqnity j~ir idic t ion,  it sIio111d become neces- 
sary, collaterally, to pass u l ~ o n  the validity of tlie patent right, 
we can see no sufficient reason, wlierefore, this Court may not 
do so. But that point, as we liave said, is not involved ; for this 
is purely a case of fraud, in which we are not c:illed on to ad- 
judicate and pass upon the patent right, but are coiifii~ed to 
the means and contrivances, by wliich tlic alleged fraiid was 
com~nitted. Tlle plea mnst be orer1-uled7 arid the defeiidants 
required to answer. 

PER CLTEIAX, Decree accordingly. 

Where a legatee purclissed property at the sale ~ ~ a t l e  by tlie executor, and 
gave bond with sureties fur the price, it ~ v a s  IIdd that a decree iu ftxvor of' 
the principal, lu a court of eqllity in anotliei. Slate, to wliicli such sureties 
were not parties, declaring the said bum1 to be act-off 11y the chin1 for a 
legacy, is not evidence in a suit brollgllt by the snrctics to eztablisll tile 
same set-off, and that the exccutor is not estopped by such decree from 
proceeding to collect the bond from the sureties. 

 cam^ transmitted from the Court of Equity of .Henderson 
county. 

One Joseph Pickett, purchased of the defendant, A. J. Ed- 
ney, as the administrator pedente lite of Nrs. Sarah Edney, a 
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negro woman and child belonging to the testatrix's estate, for 
\vliicll lie gave a bond for $435, with Calvin Edney, Marvel 
E d n e j  and Samuel J. Edney as his buretics. After the litiga- 
tion n-as over, during wllich 11e was appointed aduiinistrator, 
and the will of S a d 1  Edney was establisl~ed, the said Am- 
brow J. Edney qualified as executor to the samc, and brought 
snit against tlie plaintiffs Marvel and Samuel J. Etlney, in the 
Superior Court of Ifenderson, and recovered jndgment for the 
principal and interest of the saicl bond. Joseph PicBett, hav- 
ing before the commencement of of this snit, removed to Gil- 
lner coilnty in the State of Georgia, the bond in question was 
sent thither mcl put in snit in the Superior Co1u.t of that conn- 
ty, and a j u d p e n t  at law was recovered in that conrt against 
him, tlie saicl Joscl)li l'iclictt, for the ~~r inc ipnl  and interest 
clue thereon, froin n 11icl1 hc took an a p ~ e a l  and wliile the ap- 
]mil was pending, Fickett filed a bill in tlic court of Equity 
for Gilmer county, Georgia, for an injunction, alleging that 
i n  1.ig11t of his wit;., vlio was a daughter of tlic testatrix, he 
was e~~titlccl to  a legacy under tlie will of Mrs. Sarali Edney, 
and that tlle plaii~tifi" in the snit at  law, as executor of her will, 
had in his liancla, over and Z E ~ O V C '  xv11at w a ~  reqired for the pay- 
inelit of the debts of the estate, a sum applicnlrle to the pay- 
ment of his Iegacj, and more than sufficient l o  pay all the un- 
paid balance of the said note and interest, and prajing that this 
f11nd rniglit be declared to be an equitable set-off to tlie action, 
and that tlie f'urtlier l~lmmxlings at law be perpetually enjoined. 
To this bill tlie wid Pickett only was made a party plaintiff. 
The defendant an~wcred aucl made an ez1:ibit of tile state of' 
liis dealings as cxecntor, and insisted that tliel~? vas  notliing 
in his linnds applicable to tlie legacy coming to Pickett i n  
1 igllt of his wife. Tliere n.as replication to tlie answer and 
llle cause finallj licard in the court of cquity 01' wliicl~ the re- 
sult is eet forth in the ii)llowing extract froill tile record certified 
trorn that court : 

'i State of Georgia, Gilmer co~l i iy ,  MaS Term, 1854, present, 
])is Honor DAVID IEWIK, Judge of the said court. Appeal 
Docket-verdict :-We the J u v  find and decree that the note 



AUGUST TERM, 1858. 129 

Edney v. Edney. 

sued on in the common law action which is now pending on 
the appeal in the Superior ~ o b r t  of Gilrner connty, in favor 
of Arnbrose J .  Edneg against Joseph Piclwtt, is lmid off, and 
fully satisfied, ancl wefnrther decree tliat tlie plttirltiff in the said 
cnmmou law action, now pendi i~g as af'oresxid, be; aucl is liere- 
by, perpctnnlly elljoined fmin prnsecuting mid action, and we 
f'nri!ler decrec that A111brose J. Edney pay fifty-five dollars 
ancl all costs. May l l t l ~ ,  1951. Signed 1)y Jolm 31. Sharp, 
foreman, and the oil~ci. jurore." +: .>$ .% 

'' W-hereupon i t  is ordered a d  adjudged 2nd decreed by 
fhc Court, uonr hel.e, that the note wed on in the con~rnoi~ law 
action, wlliclt is Ilnw lwndins nil tlie appeal in the Supei*iur 
Cc3nr.t of Gilulcr conr~:~, in favor of Aml)!we J. I':dney ngai~ist 
Jcmp!i I'ickctt, is paid off' and fully hatizfictl ; :mil we f u r t l w  
dccrce, tlr:it r11e plaitrtiff in tile said cornnir)i~ ldw nction, now 
l)en!liug A; afowsaid, be, an11 is Iicreb,v, 1)wl c t w l l ~ .  c~r~joiued 
~ ' I Y ) I ~ I  ~ ) r o ~ c c u t i ~ ~ g  s t i r 1  nciion, n i ~ d  that t l ~ c  a i d  1)Iaintiff cease 
t'nrtlrcr to 1)rosecutc tllc said nctictr~ against [lie said Joscpli 
PicLett, and that the itlid Jo-cph I'icli~tt do  recover A0111 the 
said A~u!)rose J .  Ik111cj. tire i .u~n of' ------ for costs in this 
1)eldf  I,iid out :urd cxlteircled." Signed by the Jndge. 

Tiie 1:ill :~llcges that, ~ i c ) t ~ r i t l l s ! n ~ ~ ~ l i ~ ~ g  tile fact, that the 
~)la;n:ifl'lias i n  Iiis ]lands n f u ~ ~ d ,  to n-]lie11 tlle said Picket, the 
l)riricip:ii, ill the 1)0i1d, is entitled, and nut\ritl~stancling tliat 
Ire is pcqwtunlly crrjuined from cullcctitig the said bond ont 
of tile ~ ) ~ ~ i n c i p : d  debtor, 11e llas canbed an executinn to issue 

the jud ;pen t  obtained against AIarvill and Samuel Edr~ey  
in lhe S:il)e!.ior Court of l I e i i d e ~ ~ c ~ n ,  :uld t l~reaters  to I raw 
t l~e i r  p r o l ~ ~ t y  ~ ) l t l  to snti4)- the saliie. The prayer of the 
l i l!  is, to Irnvc ii decl~lrcd tliat tile clebt, due 011 said jiidginerit, 
is set ofr" uud  diacll:it.ged by the clairi~ of I'icltctt i'or n legac!, 
itnd t l~n t  the clet'endant be gcrpeiual1,v viljoil~ed from enfbrc- 
ing tl:c exccotion. 

L)ei:;ilr7:t~lt dei~ied tl:at there was nrry t i l i ~ ~ g  in his llallda 
npl lic:LL!? to t l ~ e  legacy of I'ickett, nrld says 1 l~e  clebt, s n d  
for, is co n'lig to lliltl fur ~onl~nissiolls, and other chargeo in- 
curred in ,celli,~g the e-tatc uf Mr?. Ednej-. 

0 
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Tlie cause was set down for hearing on the bill, answer, ex- 
hibits and proofs, and sent to this Court. 

J. ?l? TTToodjn and N. W. Wood$n, for plainti&. 
Xhipp, for defendant. 

PEARSON, J. The eqnity of the plaintiffs is pnt npon two 
grounds : That Pickett, the principal debtor, is entitled to an  
equitable set-off, by reason of an amount due him, in right of 
his wife, by the defendant, as executor of her father, and the 
plaintiff's, as sureties, are entitled to have the benefit of this 
set-off. In the second place, that bx the proceedings in Geor- 
gia, i t  is judicially ascertained and declaled, that the debt in 
question has been " fully paid off and satisfied" by Pickett, 
and i t  is thereupon decreed, that the deferic1:mt be perpetually 
enjoined from proceeding further against the said Pickett in 
respect to the debt. 

If the plaintiffs had proved the existence of tlie supposed 
equitable set-off as betryeen Pickett arid the defendant, there 
could be no question as to their right to have the benefit of it. 
But i n  respect to such proof, there is an entire failure, and 
this Court cannot make the declaration, which is essential to 
their equity, to wit. that the defendant, as executor, hasin his 
hands, or is chargeable with a fund, in which Pickett is enti- 
tled to share. The answer denies that after payment of debts, 
&c., there is any residue subject to distribution, and tlie plain- 
tiffs, instead of asking for a reference to have an account 
stated, wliich is necessary, according to the course of the court, 
~vhenever the object is to settle an estate, and a w x t a i n  the 
existence of a fund, rely upon the verdict and decree in the 

in Georgia, for the purpose of establishing that 
allegation. Tlie proceeding in Georgia is a bill in eqnity by  
Picliett, against the defendant, in which i t  is alleged that the 
defendant, as executor of the father of Picliett's wife, has in 
his hands, or is chargeable with, a residuary fund, in  which 
Pickett is entitled to a share ; that such share is of an  equal 
or greater amount than the debt sued for, and the prayer is 
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for an acconnt, that Pickett may hare tlie portion of the re- 
siduary fund, to which lie is entitled, ap1)lied in satisfaction 
of tlie debt, and tlmt tlie defendant be elljoined from the fur- 
the]. prosecution of the action at lam. An answer is filed, in 
wliich the defendant denies that there is any rcsidnary fund 
in his hands, or with wllicll he is chargeable, and avers that 
after paying the debts, ckc., the assets of the estate of his tes- 
tator are exhausted, learing a balance due to liiin for commis- 
sions, kc .  The proceeding then, sets out a ve~dict and a do- 
wee in favor of the plaintiff. 

Laying no stress upon the fact, that no account is stated, 
xvl~ich onglit to have been done according to the course of a 
court of equity, and that a jury is unfit to deal wit11 a matter 
of account, wliicll involves a co~nplicated settlen~ent of an 
estate ; and laying no stress on the fnrtlierfact, tlmt the verdict 
and decree go beyond tlie allegations of tlle bill, and find that 
the debt has been f d l y  paltl, in which there is a variance, 
for the bill does not allege a pajment, but simply an equita- 
ble set-of7: this Court is opinion that the v a d c t  and decree are 
not admissible as evidence on the plr t  of the plaintiffs, in this 
suit, because they were not parties, and tlie rule r w  iwter alios 
acta applies. So, that the proceeding in Georgia, cannot be 
used as evidence, either for or agl~inst them, in reference to 
the truth of the facts therein found or declared. 

Upon the second ground, insisted on in support of the plain- 
tiffs' equity, the decree is evidence of its own existence ; and 
the question is, xha t  is its legal efl'ect as between the parties 
to this suit ? 

I t  is urged, that as the defendant is enjoined from collect- 
ing the debt out of 'Pickett, it would be an indirect violation 
ofthe injunction, if he collects it out of the plaintiffs, who are 
his sureties, and that it is an anomalous state of things for a 
creditor to be at liberty to collect a debt out of the sureties, 
wlien he has no right to collect it otlt of the principal. The 
suggestioriis plausible, but it is f'allacious. The principal is 
protected because, in his suit against the creditor he was able, 
in  some way, to establish the allegation of an equitable set-off 
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or of payment in full, and if the stireties, in their  suit against 
the  creditor, could establisll either of tliese facts, they would 
be protected in like manner. But  they are unable to eetab- 
lish either of tliese facts, and consequently llarc not entitled 
themselves to the like protection, and their inability to do so, 
proves that, altllongli as betn-eeri tlie principal and i l ~ e  cred- 
itol; these facts are to bc, talicn as true, yet, in point of fact, 
they are not Z'PUC, and the creditor is not estopped as against 
the sureties by the former pi.uccccling, to wl>icll they were not 
parties. " Estoppels must bc mutual, and bind only parties 
arid lxi r ic~."  For  the sake of illwtrstion : snppose one of 
two joint and screral ol)ligors is sued, and tlic plea of pay- 
ment is found in his favor, af tern-ads  the otlicr obligor is 
hued, and pleads payment by the obligor w11o is first fined, 
and in support of tllc plea, oil'eis no l~roof but t l ~ c  reldict and 
judg~nent  jn the foru~er  actio~l ; i t  is ccrtnin mc11 ciidence is 
not acllnissible as to tlic truth of the fact allcgecl, and it irj  

oquallp certairi, that ill tlic :.bscnce of 1trooi; the issue n~i is t  
1)e f o ~ ~ n d  against him, and I I C  will Ilarc tlie money to 11x1, 
notwit l~sta~~t l ing the fact of tile rcrdict an2 j n d p c n t  in  favor 
of his co-obligor ; i n  other ivords, as lie was not a palsty to the 
first action, lie is not bound by  it: nor is he ciititlcd to the 
benefit of the event of' that suit ; nr~der  the rnlc W 8  i?ltel2 0l io8  
acta. 

PER CC~UM, Bill dismissed. 

W'llere a purchaser of mining lands, macllinery and slaves, gave a mortgage 
on the property to secure a balailce of the purcl~ase-money, and on accour~t 
of difficulties arising in the title to portions of tile prope~ty,  it mas agreed, 
in writiog, on certain conditions as to paying interest 2nd a bcm do1r.11, 
that the paynlcnt of the residw of the purchas+money should be postpon- 
~d until certain suits, about the slaves, rhould be settled, it eppearing that 
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such conditions 11sd been complied with, it mas Held that an injunction to 
restrain the mortgagee from selling for the purcl~ase-money due, ought not 
to have been dissolved on tile coining in of the answer. 

 PEAL from an order continuing an i11,junction made in the 
Court of Eynity of Gastort county, by Judge BAILEY, at the 
Spring Term, 1858. 

The plaintifls, a number of inhabitants in tlie city bf New 
York: constituted one Groot their &yit, to pnrcllase tlte pro- 
perty of the " IIigh Shoals Manufacturing company," (a cor- 
poration aatltorisecl by the Legislature of Kortlt Carolina,) 
~vhich consisted of a number of gold mines, iron mines, a lime 
q n a r ~ y ,  erections for rnining and rnannfactnring, and seveu- 
teen slaves. The real property consisted of some fifteen tliou- 
sand acres of land, wl~icll had been obtained by this company 
and their prs~lecessora, from several distinct soorcea and in sev- 
eral quantities. Groot, the plaintiffs say, had been employed 
as an agent of the 11igl1 Slioals Manufacturing Company, to 
effect a sale for them, but 11e was afterwards employed by 
plaintiffs, and proceeding to Qaston county, and having exam- 
ined the property very diligently, 11e agreed to take the same 
at $75,000 ; accordingly, one-third of that sum was paid down, 
and Groot executed two bonds, pajable on the 1st clays of 
9Iarch and September, 1855, for $23,000, and Andrew Hoyl, 
the president of the said corporation, made and executed a 
deed of conveyance, but without warranty, for the said pro- 
perty, wl~iclt was imrnetliately tltereafter conveyed back by 

~ Groat to Hr .  IIoyl by a mortgage, cli~tecl 24th of February, 
1834, to sectwe tlie payment of the two bonds of $25,000. 

dbon t  this time tlte individoals, fhr whom Groot was act- 
ing, became a corporation by, and linder the laws of, the State 
of New York, bearing the name and style of the "High  
Shoals Mining and Manufacturing Company," to wltom lie 
transfk~wd and delivered all the property lie llad received 
from tlte North Carolina company. 

The president of the North Caroliita company, Andrew 
110~1, having died, and having, by will, constituted William 
P. E p u m  and Tlionias Grier his executors, they advertised 
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the whole of the property rnortgi~ged to their testator, to be 
sold for the payment of the two bonds aforesaid, which had, 
in the mean time, both became due. 

This bill is filed by the New Pork company, to er~join the 
proposed sale until certain defects in the title of the pro- 
perty, bought by tliem, shall be cured, and certain incum- 
brances removed, which greatly impair the valne of the pro- 
perty ; that one Ephrairn Friday claims 120 acres of the lancl 
adjoining hjrn ; that Benjamin Orrnoncl is claiming about 300 
acres near the Ormond ore-bank ; that S ~ m u e l  Black, with 
others, clairns about 500 acres; that Daniel Shuford claims 
sixty-three acres ; that the chief gold-mine, on the property, 
was under a lease to one B. F. Briggs for ten years, which 
was yet unexpired, and that they liad to give B r i g s  $12,600 
to get rid of his lewe ; that a certain tract of lancl, called the 
lime quarry tract, described as being in Cleaveland county, 
co111d not be found at all ; that lime-stone was a very irnpor- 
tant item in the operation of making iron, and the loss of this 
part of their purchase would be very disastrous to that branch 
of their business ; that twenty-three acrcs in another parcel, 
cor~taining the principal ore-bank, pertaining to the mannf'ac- 
turing operations, known as the Ornlond ore-bank, is claimed 
by Oats and Fronebarger, under one Ormond, and they have 
bronght a snit for the same, which is now pending in the Supe- 
rior Conrt of Gastori county ; that with this mining property, 
they bought, and had delivered to thcm, a qwmtity of gold- 
ore lying at the mine, and having talien possession tl~ereof, 
they were sued for the same, by the administrators of one 
Joseph Shuford, ~ 1 1 0  claimed the same as the property of their 
intestate, and the plaintiffs paid $1300, npon a compromise, to 
get rid of this claim ; that the slaves are claimed by Nessrs. 
Osborne and Graham, and the plaintiffs have been threatened 
with divers snits as to them by these persons ; that these slaves 
are stated to be worth from 18 to 25 thousand dollars ; that 
not wishing to be involved in litigation about them, they in- 
sisted that Hoyl sho~ild take back the slaves at a fair valua- 
,tion, or eale, and give them credit on their bonds for the 
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amount of their value, and that the residue of the pnrchase- 
money should be paid as it became due ; that unless they, the 
defendants, would do this, the plaintiffs would resist the pay- 
ment of tlie bonds in a court of equity, until the litigation 
about to arise as to the title of the slaves, could be thus set- 
tled ; that afterwards, two suits were actuallg brought by 
Osborrle and Graham for the hire of these slaves froun them 
by the plaintiffs ; that in July, 1855, in reply to the propnsition 
of plaintiffss: tlie president of the High Shoals Manufacturing 
Company, (the N. C. Go.) wrote tlie following letter to the 
plaintiffs : 

" I have agreed with Mr. W. I?. Olcott, yonr agent at High 
Shoals, to postpone the payment of certain bonds and rnort- 
gage, executed to me by P. IT. Groot, for the sum of fifty 
thousand dollars, ($50,000) bearing date on or about the 24th 
of February, 1854, until the title to certain negroes, owned 
by the said mortgage, now ia litigation, sliall be determined, 
on condition, that the interest, wliicli will be due on the 1st 
of September next, be paid by that day;  and also, on condi- 
tion, that should W. E. Rose, one of tlie directors of the old 
High Shoals Ilfanufacturing Company, refuse to concnr in this, 
that you furnish me, on or before said 1st of September, the 
sum of $8,300, to enable me to buy out his interest in  the 
~ame."  

The plaintiffs further allege, in their bill, that the interest 
above required, was promptly paid at the clay, and $5,000, 
which was all that mas reqnired to adjust the claim of Rose, 
was also paid by the piaintiffs ; that if a sale is forced, in the 
present depressed state of the money market, with these 
clouds upon the titIe to their property, the plaintiffs will sur- 
fer- great detriment, and as they think, will be greatly op- 
pressed. I t  is upon these grounds that they ask for an injnnc- 
tion to stay the sale of the property under tlie mortgage deed. 

The defendants answer, denying that Groot was their agent 
in the transaction of tlie sale and purchase of tlie high slioals 
company, but that he acted throughout as the agent of the New 
Yorkcompany, of which he was a member; that as to the lease 
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to Briggs, the said Groot was fully aware of its existence at the 
time lie made the contract in behalf of tlle plaintiffs ; that the 
same mns tlie case as to the other difficnlties in the titles to 
certain tracts of lwi~tl now coiriplainecl of, and that he ciistinct- 
ly understood the wllole matter, and was ~villing and agreed 
to take tlie deed for the property witliont any marraaty of the 
title, notmit2lsl:tnding these difficulties ; tliat in fact, these dif- 
ficulties are greatly ~nagnified in tlle plaiiitifYs' staternelit ; 
that as to the "lirne quarry" tract, it was sold withont any 
description of bonndary, other tlian the atljoining tracts and 
its 9zame, but t l~a t  b r  tllcse it is well ltnown and identified, 
and has been so for more than fifty years, all of which time, 
i t  has been the suurce f~wm wl~icli the proprietors of the works 
a t  IIigli Slionls, have obtained their litne-stone for fluxing ; 
that as to the ore-bank, the suit by k'ronebarger in G i ~ s t o ~ ~  
Superior Court, is a contest as to wl~ere tlie line between the 
late company and one Orrnond, sllall be run ; tliat their deed 
calls for Oririond's line, and as such, they sold to tlic plain- 
tifis, and if it does not include the ore-bank, tliey are not lia- 
ble on their deed, or in anywise to Itlane; but they do not 
suppose there can be much diEcnlty as to these lines, as tho 
plaintiffs have had possession for nlore tlian fifty years, claim- 
ing this particnlar ore-bank as their property ; that as to the 
claim of Daniel Slinford, it is admitted by Iiirn to be untenn- 
ble, but 11e is unwilling to surrender it voluntarily, as he has 
a covenant of warrauty from one Passow, fmni whom he 
bought it. 

As to the slaves, the defendants in tlieir answer say, that the 
title of Osborne and Graham grew out of a conrcyance inacle 
by Groot, after lie had bought of IIoyl, and recorir-eyed to 
him by tlie mortgage deed, and that it cannot possibly affect 
the dealings between the plaintiffs and dcfenclsnts. They 
deny the allegation that the ore was sold by I-Ioyl to tlre plain- 
t&. As to the letter above set forth they say, that wl~etller 
i t  be gennine or not, they do not know, but that if it be so, i t  
was, nevertl~elesss, superseded by another contract, which 
they say was to the eff'ect, that the plaintif& were to have 'till 
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the 1st of J a n i l ~ r y ,  1850, to pay die two bonds of $25,000, ou 
co~~clition tlizt tile interest ehould paid jearly as i t  accrued, 
and as evidence, they produce what purports to be a col)y of 
x letter from 1111.. 1105.1 to the plainti8i, c1:ttetl Decemlw,  1856, 
proposing tlivsc t e ~ w s ,  ant1 that t l ~ e  interest was in  arrears 
when they urged tllc executors of Hog1 to ntlvertisc. 

The executors say, that their testator mas willing to take the 
slaves back, malie sale of them, and give credit on the honds 
as proposed by tlic plaintifl's, and they liavc been willing to 
do tlie same, but they I ~ a v e  been deterred ii.orii that conrsc 
by  Osboriie :mcl Grallmu, wlio inziijt tllnt tlic land sli:tll be 
first sold, and rllcy bclierc such was the motive of their  testn- 
tor for ilot ncceptil~g this p ropodt io~~.  

Upon the coiriing in of this answer, tlie deferic1:tnts moved 
for the ~lissolution of the injunction, nliicli w;is refused by his 
IIonor, ant1 tltc same was ordered to I J ~  co~~t inne t l  until tllu 
hearing. Froin this order the det'entlalits a1)pealed. 

Guion, f'or the plaintiffs. 
Boyden,  La~~cler.  and Gaithey, for the dcfend:mts. 

PEARSON, J. The title of the slaves ]lad become con~plica- 
ted by reason OF the claim set np by Osborne and Gralia~ii 
under the deed of Goot, aud the slaves constituted a very con- 
siderable propol tion of the property which llad bee11 pnrcllas- 
ecl by tlie plaintith. A clifficdty was also presented by the 
leaee of the gold-111ine. This, the plainti& n-ere forced to re- 
move by  the p a j ~ i i c ~ l t  cd some $12,000. I t  is true, t l ~ e  convey- 
ance of the property, wliicl~ mas made to them, was without 
~ru ' rnn ty ,  but it purported to convey ti p4zsent  interest, aud 
they liatl, a t  least, n plansible ground for i~isisting that it was 
the duty of tllc Kortli Carolina company, (as i t  was termed 
in tile argument,) the vendor of the prell~ises, to reniore the 
incnmbrance. T h e  was likewise a difficulty as to the " gold 
ore," wllich had been raised and was lying on the land, and 
the plaintiffs paid some $1,300 to remove it. So, tliere wits 
tr difficulty and n law-snit both in respect to the iron ore-bank 
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and the " lime-quarry." Under these circumstances, tlie plain- 
tiffs, to avoid litigation, propose to waive all other grounds of 
cornplaint, and lmy tlie residne of the pnrclme-money, provi- 
decl the North Carolina conipany mould take, in part pay- 
ment, the slaves at a proper raluation, so as to relieve the 
plaintiffs from the enibarrassnient caosed by the claim of Os- 
borne and Gral~am. This proposition is met by a " eounter 
project," to wit: The North Carolina company will not re- 
quire the pagment of the principal money nntil the litigation 
in respect to the slaves is determined, pwuided the interest, 
which will be due on the 1st of Seytembe~ nezt, be paid, and 
also an anlount sufficient to enaLle the cvrnpnny to make an 
arrangement with TV. E. Rose. This proposition was accept- 
ed, tlie interest was paid, and also $5000, which the bill al- 
leges, was the amount of cash required in order to effect the 
arrangement with Rose. The North Carolina company after- 
wards propose to postpone the collection of the principal 
money nritil February, 1859, provided the yearly interest is 
pron~ptly paid. 

This is a sysecinZ, as distinguished from a com~non, injunc- 
tion. So, the bill is to be read as an affidavit, and taking " the 
whole together," the question is, onglit the injunction to be 
dissolved, so as to permit the sale of tlie property at this time. 
W e  are clearly of opinion that, under the circumstances, i t  
wonld be against conscience and fair dealing, to force the pro- 
perty into market nntil the title is cleared. We, therefore, 
concur with his Honor in the Court below. Tlie motion to dis- 
solve the injunction mas properly refused. But tlie interlo- 
cntory order mnst be reversed ; because the plaintiffs ought 
to have been reqnired to pay the interest yearly accruing on 
l e t  of September, in each and every year, so long as the in- 
junction is continued. 

There will be an interlocutory decree continuing the injnnc- 
tion " until further order," the plaintiff's paying the interest 
accrued up to the 1st of September last, and such as may 
accrue on tlie 1st of September in each year hereafter. 

The purpose of holding up the injunction until further or- 
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~ Derr v. McGinnis. 

dm, instead of until the hearing, is to allow the defend- 
ants to move in tlie cause as they may be advised should tlie 
interest accruing after tliis time not be promptly paid, or 
should the litigation in respect to the slaves be soouer deter- 
mined. 

We see in tliis case and several others at  this term, that the 
original papers are sent instead of a transcript. This is irreg- 
ular, and the clerk of this Court is directed not to allow the 
original papers to be withdrawn from his office until a proper 
transcript is sent, to be filed nunc pro tune; so that each 
court may preserre a proper meinol-ial of the proceedings 
pendimg before it. 

PER CURIAM, Decree according to the opinion. 

I 
JOI lN  DERR and others against JOHN McGINNIS and ot7~ers. 

Where a person of weak intellect, (thoagh then competent) made a will, giv- 
ing the bulk of his estate by a residuary clause to his children eqz~ul7y, 
which was made known to them and concurred in by them all, and after- 
wards some of them took conveyances of a part of the resitluary fund, thus 
destroying the equality of division provided in the will, on a bill to set aside 
these conveyances on the ground of mental infirmity in the donor, it mas 
Ilekd that the o7zus of establishing the donor's sanity devolved upon these 
donees. 

C a u s ~  removed from the Court of Equity of Gaston County. 
George Itntledge made his will in tlie year 1850, in which, 

after providing for his wife, he bequeaths as fclllows : " Also, I 
give to mv t h e e  grand children, Valentine Derr's children, 
John, Louisa and Lavirah, the twelfth part of my estate, to be 
eqnally air-ided between said children. My will and desire is, 
that the residue of my estate be eqnally divided and paid over 
to my seven children in equal proportion, share and share 
alike to them, and each of their executors, administrators and 
assigns." The plaintiffs are the children of Valentine Derr, 
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and two of the cl~ildren of the testator, and as such, are enti- 
tled to residuary sltnrcs, given in the will. Tlic clisposi- 
tion made in the residuary clause of this will, was Bno~r-n to 

>ir concurrence. all tile parties interested in it, ant1 liad tht '  
iiftcr this will was inatle, to wit, in 1853, the testator niade 

a volnntary gift by deed, of a va l~~ab le  slave called Eliza to 
the defendant, John XcGi~inis, one of the suns-in-law who, 
in  tlie right of Ilishifi.. was interested to the amount of one 
seventh lmrt in tlie ~~caiclnnry bequest above stated. Abont 
the same time, the testator, voluntarily and witliont conside- 
ration, surrendered to Eli Linebarger, mvtlier of his sons-in- 
law, in like mfinner inte~e~tccl  ill this ~aedclrlary f w d ,  a uotc 
on him for.,$ 73; ant1 about t l ~ c  same t i~ne  lie surrendered to + 
Iiufus Ut+tS, hnother son-i~~-lnw, also intelmted in the reeidn- 
sry fund, volnntarily, and mitliout consitle~~atiun, a note ~vliich 
he held on hirn (J3eaty) for $200, tlins clirninisl~i~~g the residu- 
ary fund by tlic amonnt of the \-alnc of' the dare ,  Eliza, :ind 
the two notes( a~l t l  giving these sons-in-law a preference to 
these amounts. 

John McGinnis, above mentiol~ed, an(l R1,bcrt Rutledge, 
are the executors appointed in the will of (;eorge Rutleclge, 
and they both qoxlifiecl, and tire made parties defeadant, aa 
suc11. 

The bill alleges that shortly after the testator, George Rnt- 
ledge, made his will, Ilc lost his intellect, and that in 1853, 
wlicn lie made the deed of gift of tlie slave to McGinnis, ant1 
surrendered the notes to Linebarger and Keatg, lie was nnabic 
to nnde~~stand the nature ot' these tmnxtctions, and that he was 
fraudulently prevailed tip011 by ISIcGin~iis, Lineb:wger and 
Benty, to do the acts severally above co~nplained of. The 
prayer is, that tlie said slave, Eliza, niay 1)e lleld by the said 
NcGinnis, not for his own use, bnt for the benefit of the resi- 
duary fund in the 11nnds of the esecntor, aud that Linebarger 
slid Beaty re-deliver the said notes for the like purpose, and 
that the wliole fund, thus re-instated, may bc divided by the 
esecntors in the proportions set out i n  tlic testator's will; a1111 
that tile esecutors otherwise acco~ult, &c. 
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The dcfen3:tnts ansmr ,  and insist that the doriations to them 
n-ere free and rolnntarj, and on tlleir part there was no nn- 
fnirness or franc1 ; tliep insist also, that the festnior was entirely 
colupetent in point of intellect to do tliesc acts. Rel)lication, 
conl~riissions and proofs. 

Came set clown fi)r llearing and sent to this Court. 

PEAIISQN, J. The clonor, who was a very old inan, arid 
vhose fbcnlties xere  evidenily i n i p , z i ~ ~ l  to some extent, lrad 
tlisposed of 1iis cstatc by his will, and Illcrci.1 ~);.oviiled fur a 
fair 2nd equal cliviiiori arnong his cliildreil, ~ 1 ; : )  were then liv- 
jng, and t l ~ e  chilclrc11 of his clcccavd c i~ i l~ l .  Tljis bcfamily 
settlement," as it ~riay be ie~~~iiecl,  na s  r.t the i in~e ,  concurred 
in by all of the nielnbe~x of the fa~ilily; c~ t i i i~ (~ i i c l : i l~ ,  any al- 
tcr:~tion wliioll n.:m afterwards inade, 11nving t l ~ c  cfYcct to de- 
feat iliis equalitj  of division, n~ns t  bo l o o h 1  upon, by this 
Conrt, with snspicion ; and the onzcs of p1.0~ iirg cil!i:,e f'airr~css 
tin the l ~ r t  of McGi-inniss and Lineb:irger, r t  \ s l l c ~  iustnnce 
the deed of gift, mentioned in the pleadings wns cxec~itetl, 
rtnd tlie notes of Linelmrger and 1Ze:tty u,.ere ~ . ~ ~ r c z i d ~ r e d  111) 

and cancelled, and also, that tlle doilur 11xd s116cient mental 
capacity to nnderstand tliaf the clecd of gift ;:,llil the f5ilrrender 
of the notes defeated, pro tunto, the e q u d i t ~  vr' dlrision pro- 
~ i d e d  for by the will, is npon the partics who procnred thebe 
acts to be d ~ n e .  

After fall examination of the 1)leadings n r ~ d  p:uof;. we are 
satisfied that no 1inf8ir meaus n-ere resorted to, or used, and 
the only question is, did tlie do no^., at the Iltxe he c:iecutetl 
tlic deed of gift aud surrendered tlie ~ic~lc;, Iinse sutiicient 
lnental capacity to understand that t l~ese acts defeated the 
q u a l i t y  of division which lie had pro\.idcd for by his will, 
~ u d  gave to McGinnis, Lincl-tnrger and Peaty, a ~~rcference 
to the rnlne ot' tlie property given to tlicln over and above his 
other sons-in-law and childyen. I n  ~.espect to this question, 
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Gilreath v. Gilreath. 

owing to the very loose and defective manner in wllicll tlle 
depositions are taken, we are unable to ~ r r i ~ e  at a satisf'aeto- 
ry conclnsion. We  therefore direct tllat the fullowing issues 
be snblnitted to a jrrry by the Superior Court of Law, for the 
County of &ston, to wit: 

I. TVas George Entlec'ge, at tlle time he executed the deed 
of gif2, a n d  caused the notes to be snrre~~clcred as nientioned 
in the pleadings, of sonnd ~tiil id? 

2. Did Geo~ge  Itutleclge, at  the time 11e executed tlle deed 
of gill, and c:ansccl the notes to be surrendered, hare snficient 
~nental  capacity to nudcl~stnnd that the deed of gift, and the 
snrrencler of the notes, wonlcl have the effect of defeatil~g the 
equality of' division provided f i~ r  in his will. arid give to Nc- 
Girniis, Zinebargcr a i ~ d  Ika ty  a prcfereuce to tlie value of the 
negrocs given, :md of the i~otes silrrenclercd, over 11is other 
sons-in-law and cliilcll~e~i t 

The iiiterlocntory order will provide for reading in evidence 
the dclmsiticm of any witness who inay be dead or remored 
i'roni the State, kc .  

CURL~X. Decree accordingly. 

ALESAXDER GILREATH by his guwrdtan, agaitast NOAH GILREBTII. 

-4 child is allowed to use fair argument and persuasion to induce a parent to 
Inslie a will or s deed in his i'al-or. 

C a v s ~  reinovcd from the Court of Equity of Wilkes county. 
Alexander Gilreath, tlie pIaintiE, in Ueceinber, 1846, made 

tt deed of gift of several slaves and other property, to the de- 
fendant, Noall Gilreath. The baid Koah was the youngest 
son of nine chilclren, and in 1822, on arriving at the age of 
twenty, all the other children, but two danglite~s, having left 
their father's house, the defendant remained with 11im and 
assisted upon his farm and in his other business. The father 
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was 96 years old wlien he died in 1892, and up to that time 
the defendant remained with him. From tlie time the defm:d- 
an t  came of age the plaintiff was not able to labor, and the 
support of the family, which consisted of the father and his 
wife anil two dauglitel*s, x i th  two slaves, a man ancl a boy, 
devolved ~riainly on him. 

After a few Jews Koah married, and his family increased ra- 
pidly and becalne numerous. Shortly after his marriage, lie 
built a house near Iiis fi t t l le~"~, and tlie tn.0 families lived in 
corninon. Wlien tlie defenclant'b cl~ildren got old enough they 
v e r e  put to vo18k on the i';wn~. During the time e lap ing  be- 
tween his arriving at  age and the ~naliing of' the deed of gift, 
the I)lnintiff' bought a fe111ale d a r e ,  ~ I i o  i ~ n d  clddren very fast ;  
these, as they grew up, with tile two slaves above nlentioned, 
and defendant's cllildren, under his si~perintcndcncc and ac- 
tive assistance, during the whole period aforesaid, on a sniall 
tract of' i~ifcrior lnntl, made a coiufortable living, ~vlricli I n s  
used ljp the two f'alnilies iiidiscriini~~ately. ~iiill, a black- 
snlitli shop, an olcl~arcl arid n p e r ~ ~ i o n  of' about &%, 11-liicli the- 
plaintiff received f'or ~~~~~~~~~~y serrices in !lie n ar  of the revo- 
Intion, brought in froii~ time to time some funds, whicli were 
laid out and used f'or the co~~iunon s~lpport and inaintenance or' 
these fitniilies, and most generally laid out by the defendant, bnt 
no account  as kept of these receipts and expenditures. After 
a few years, the two sisteis got marriecl and left tlie family, the 
mother became fi-ail ancl helpless, and the defendant's f 'an~ily 
waited on her ; they werc also l i i~id anil attenti1 e to the old 
man, and 111ucll aflection w:~s nia~iifested by 11inl for a11 tile 
defendant's f'stmily. In  July,  1847, the ~lainti8'solcl a negro 
girl, 1v1io had become refiwtory, f'or t l ~ c  sum of $323, which 
went into tlie iiancls of the defendant. I n  the year 18-, an 
inquisition, as to the state of tlie plaintiff's intellect, was or- 
dered by the conuty court of Wilkes ; and upon tlie report of 
a jury that lie was of nonsane memory, a guardian was ap- 
pointed, who instituted this suit in the uame of his ward! the 
plaintiff. 

The bill alleges that tihe deed of gift above mentioned, was 
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presses tlie opinion that tlie donor had so far lost the force of 
his intellect as to be easily rr~ade tile subject of imposition, but 
h e  was not prebent a t  the execution of the deed, and did not 
see the donor, until five or sis weelis aftern a d s ,  and in the 
whole mass of testimo~ly, there is notllitlg tending to show that 
the defendant did any thiilg rnorc to plocnre the execution of 
the deed, than was consistc~lt n it11 l a ~ r  and good conscience. 
A child is allowed to use fccilf i  argalnent and persuasion to in- 
duce a parent to lnalte n will or clccd i n  his favor. 

Wc are also, of opinion, that the allegation that the dcfend- 
ant acted as the gnaidian of his father, or nuclei-took the man- 
agement of 11is nfinirs, or a general agency in r e q ~ e c t  thereto, 
whereby lie becaine bo1111d to keep an acconnt of the money, 
produce, ctc.. that m s  at  ~ a r i o n s  times received by him, or 
passed tllro~igll liis llands, is not proved. On the contrary, 
we are satisfied, f r o n ~  the pleadings and proofs, that lie did 
not undertake to keep an account, and that what was made on 
the farm, a i ~ d  by tile inill and blaclismith shop, and the money 
that mas flyom time to time reccived on account of the pension 
or otherwise, Tvas nscd by the father and son and their fami- 
lies as an indiscriminate fund for their support and rnainten- 
ance, without any agreement, or expectation that an account 
would ever be called for, or could bc made out, with the ex- 
ception of the sum of $525, the piice of a negro girl sold by 
the father, which amount the defendant admits carne into his 
hands. In  reference to this snin, the agreement and under- 
standing above referred to, did not apply, so as to make i t  fall 
into the fund which was to be used indiscriminately for their 
mutual support. Indeed, this is 11ot alleged by the defendant, 
and he  seeks to avoid a liability to account for it, by averring 
that his father made a gift of the money to him. But he fails 
to prove this averment, and we are satisfied from the circum- 
stances, and the relation of the parties, it being in July, 1847, 
when, according to the weight of the evidence t l ~ e  old man had, 
failed very rapidly in mind and body, so as to be nearly help- 
less, that the defendant received this sum i n  trust, and with 
the understanding that he  should account therefor. 

10 
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The p1;iintiffs are entitled to n decree ftor t l~is  amonnt $325 
wit11 iilterest i'roin the first day of Jidj-, 1ES. 

A bill by the  next of ],in. sci t i~if .  f o ~ , t l ~  a claim np1i11;t o r ~ c ~  ( ? ~ h i ; m t  n? ad- 
mjnisti.iior of t l ~ e  ebr:ilc for an :icconnt of t l ~ c  :i>-c.t?,  nvtl IOI. :I ~ i t l l m l e n t  
al1~1 a c l a i ~ ~ !  :IS 11vi1,s at  ILLIV. x.tti11yhrt11 a f ~ , a ~ ~ i l t ~ l ( , ~ ~ t  ~ R I V I I W ( ,  o i '~ l !c ,  1~:11 CF- 

tate of illi,ir nlic.c.toi,, at an cscciirion snl~., nml wnic  of 111c'111 ',.itii:,r ii)rth 
the same rl:tim a:: wwtivs w11o p i t 1  i11011c'y i i ~ r  the ~l t :~( . :~-c ,~l .  a11i1 :11,w set- 
t in? f d i  the ~\.i t lo\r 's  clai~ii for c l o ~ ~ e r  ill tllc 1a1:i.k tl1112 f i : i ~ ~ t l u I ~ ~ i t l y  11eliI 
by the p ~ i r c l i ~ s e ~ . ,  is n~ultirarious. 

CACFT ~'eillo~.ecl from t l ~ e  Coiirt of Cclnity of TTT:1tanga. 
Tile bill i? tiled in t l ~ e  11n1ne of x'illianl JjT. L211cn. Cjrns  

F. Campbell. and his vifc N,irtha, James L, Allell, I Iarrey 
TV. Allen, Cyrns T\'. -Illen, tlle childim x l ~ d  heirs at law of C. 
A. Allen, and LJ Clari+a Allen, I l ia  nitlon-; a ~ i d  charges that 
tlie defenclant, Jolln S. Iltvib, is the adinini~tratoi* of the es- 
tate, ancl that assets to a coiisidei~able anio~ult canle, or ought 
to haye come, to his hands more than snficient to pay the debts 
of the estate, and praj iilgfor an account ancl settlement of the 
same. That. since the cleat11 of the said intestate, a certain 
tract, called the the 11ome tract, belonging to the intestate v a s  
sole] LJ- the sheriff, under an execution, nllicll was in his hands 
at the death of the said intestate, and bonght by the defend- 
ant, i?llf~ed 0. Xiller, ~ 1 1 o  interfered at  the sale, and f r a ~ ~ d u -  
1entl-j and falsely represented that the intestate had no title to 
the premises, and represented that he wished to bid off 
the land for the benefit of the plaintiff's, or of the estate of C. 
A. .Allen ; that by these representations, he prevented persons 
fro111 bidding for the land, and was thus enabled to buy it  for 
a very inconsiderable sum, far below iit seal value; that since 
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the sale, tlie said Xiller has taken possession of the tract of 
land, arid is claiming it as his own, and utterly denies any 
claim or equitable intercst of the plaintiffs in the s;tme. I n  
the same bill it is alleged tlial a tract of land, belonging to the 
plaintifl', Wm. Allen, and which had never belonged to C. A. 
Allen, and \$as not levied on or sold by the shel*iii; was never- 
theless included in tlie deed from the slieriiT to A. 0 Miller, 
and that its v d n e  is greatly i~rjniwl by this fdse  claim. It 
also alleges that tlie l~laintifh, William W. Allen, James H. 
Allen and IIarrey W. Allen, were coinpelled to pay large 
sums of money for the deceased, 0. A. Allell, wllicll has not 
been refunded to them by tlie defendant Davis, the adminis- 
trator; that lie ]ins neglected to collect the personal assets, 
and w11ol1,y neglects to 1i;tve tlie real estate sold and the money 
collected for the pajment of the said plaintiffs debts, to the 
great prejudice of these plaintiffs as creditors, and as heirs a t  
law arid distributees. 

In  the same bill, the plaintiff Clarissa, the widow of C. A. 
Allen, sets forth lier claim for dower in the land, thus fraudn- 
lently held by the said Niller. 

The bill prays that the defwdant Davis acconnt for his ad- 
ministration, arid that hIiller may be compelled to convey the 
land conveyed to him by virtue of the sale, and that the wid- 
ow shall have her dower in the premises; that the funds thus 
songlit, may in the first place, be applied to tlie payment of 
the debts of the creditor plaintif&, and the remainder of it, if 
any, be distributed among the plaintiffs as next of kin. 

The defendants cleniurred to this bill on account of its mul- 
tifariousness. There was a joinder in demurrer, and the 
cause being set down for argument, was sent to this Court. 

Lenoir, for the plaintiffs. 
dlitcheZ2, for the defendants. 

BATTLE, J. Multifarionsness in a bill is when a plaintiff 
combines distinct claims ag2tinst the same defendant, or where 
he unites in the same suit, several defendants, some of whom 
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are  micoi~nectecl with a great  portion of the case. Adams' 
Eq. 209. It m a s  also a ~ i s e  from a rui i jo i~i i l~g of plnintifYs, 
~ v l l o ~ e  cnlises of action a i ~  not snfFicieiitly connected to admit 
of their L e i n ~  ~initecl in the same bnit. According to these 
principles. the bill l~cfoi~e  11s is multifk~inus in sevc ld  pnrtic- 
nlars. of n 11icl1 it is 1iecewu.y for us to notice one or tu  o only. as 
1ipoii then1 the t l e m i i ~ ~ ~ w  ninst be sn6t:li1ied. The defendant 
1Ii l ler  is alleged to ]in1 e pnrcl~asced tlie home tract of land a t  
a slmiff 's  sale under an esecntion agai116t C. A.  Allen, cleeeas- 
ecl, fro111 TI horn the plainti& claini, and that  by  f aucl and 
~nis~~e~xeaeut: t t ioi l ,  lie sticceeded in puic11:ising i t  for x T-ery 
inadeq11:lte price, nndcr the pretense that lie was bn j ing  for 
the  benefit of tlie plaintifs. If  this allegation be true, the  
equity of the plnintifYb coiisists in  the  l ight  to have h i ~ n  con- 
verted into a trustee for thein, upon their re-paging 11iin the 
purchase inone?. This claim is certainly distinct fro111 that  

\ n.liicli the plaintiff's can have, either as c i ~ f l i t ~ ~ r s  or nest  of kin 
of C. A. Allen, to call upon the defendant Davis, as his ad- 
ininisti*ator, for an acconnt and sett le~nent of t l ~ c  estate. These 
two c1:tims are founded u p 1 1  equities of a very different chn- 
racter, ancl have no connection with each other, and therefore, 
ouglit not to Ilave been joi:~ed in tlie same suit. It is not pre- 
tended that the sheriff did not h a r e  authority to sell the land 
under the e~ecu t ions  in his hands, ancl upon its pnrcliase by 
the  defendant Xiller, i t  ceased to be assets of the estate, arid tlie 
claim which tllc plaintiffs may have to i t  is founded solely up- 
oil tlieir allegation that i t  x i s  purchased for the111 by Miller, 
and that  he, in frand of tlieir riglits, took the title to Iiimself. 

The claim of tlie plaiiitifl', Clarissa Allen, for her dower in  
t h e  home and other tracts, of' nliich her husband died seized, is 
distinct from that of the other plainti& against the  defendant 
Miller. A s  against him, she is entitled to domcr, ~v l i e t l~e r  h e  
purcliased fi~tudnlently, or otherwise, becxnse tlie sale was 
made  after the deatli of her husband. Pimt v. Etheridp, 1 
Dev. Rep. 30. This certainly is a distinct claim f r o ~ n  that  of 
the o t l ~ e r  plaintiffs, ancl is not sufficiently connected with theirs 
to admit  of their being united in the  same suit. 
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Jenkins v. Johnston. 

The deinnrrer must be sustained, and the bill dismissed with 
costs. 

PER CURIAAI. Decree accordingly. 

N S R C I S S A  JE-UKINS against WX. T. JOHNSTON and anothe~. 

Wllerc a decree has been passed b y  the court upon a formal hearing, dis- 
missing a bill upon its merits, a second bill, alleging facts, mhl:h: if estab- 
lished, would entitle the plaintiff to the same measure of relief as the facts 
set forth in his former blll would entitle him to, ~ 1 1 1  be r , , -  ssed upon a 
plea in bar. 

APPEAL from the Conrt of Equity of Henderson county, Judge 
PERSON presiding. 

The plaintiff filed a bill in fowna pnupe&~ in the Conrt of 
Equity of Henderson county, at  the Spring Term, 1855, alleg- 
ing that on 4th of August, 1852, die  enteied into a written 
contract with the defendant Johnston, to conyey to her a small 
tract of land a t  the price of forty dollars-whenever the same 
should be paid; of which sum, twenty dollars was to be paid 
on 1st of January, 185.3, the remainder on 1st January, 1854 ; 
that this contract was drawn by the defendant Johnston, and 
was deceitfully and fraudulently written and read to her ;  that 
the bargain was for her to have a good fee simple title, but 
the writing expressed that she was to have a good quit-claim 
deed; that she is illiterate, and was unable to detect the fraud, 
and executed the contract, on her part, in ignorance of its 
contents ; that she proceeded to improve the land by build- 
ing and clearing i t ;  that when the first iristalment became 
due she paid i t  promptly, but before the second payment be- 
came due, she discovered the fraud and imposition practiced 
npon her, and refused to pay the second instalment, unless 
the defendant Johnston would agree to make her a title in fee 
simple, which he  refused to do ; that shortly afterwards, he 
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soldand conveyed theland to the def'endantRut11, and they com- 
menced an action of ejectment to turn her out of possession; 
that this mas a frandnlent arrangement b e t w e n  the defend- 
ants, Johnston and Ruth, to prevent her froin paying the second 
instalment and to cheat her out of the land. 

Tlie prayer of the bill is, that the defendants be compelled 
to convey tlie fee sirn7le in the lancl to her, or in  case the 
Court should be of opinion that she is not thus entitled, that 
the defendant Johnston be decreed to pay her the money 
advanced, together with the value of the improvements made 
by her on the land, with a prayer for general relief. 

The defendants answerecl, and the cause was duly set down 
for hearing. Upon the heari~ig,  the Cowt made this decree: 

c c  This cause coming on to be heard npon the bill, answers 
and replication, and the matter being considered by the Court, 
i t  is adjudged and decreed that the said bill be clismissed- 
that no costs he taxed ?,gainst the and that the clerk's 
office have execution against the defenclants for their costs." 

At the Spring Term, 1858, of the Court of Equity of Hen- 
derson connty, the plaintiff filed this bill against the same de- 
fendants, setting out the same facrs, except that she subse- 
quently tendcred to Johnston t l ~ e  residue of the purchase-money 
and denlanded a title, which lie rcf~ised to ninlie, and explains 
that the reason she did not ~ n a k e  the tender before she filed 
her former bill, was, that she had learned that the defendant 
Johnston did not ha re  a title to the lancl, and that she mas 
afraid she might lose both the land and her money. 

The prayer of the second bill, which is tlie one now before 
the Court, is that the defenclants he compelled to convey a 
good title, and that they be er~joincd from proceeding further 
in the action of e,jectment against her. 

The defendants filed a plea, setting out the former suit and 
all the several m a t t e ~ s  as abure stated, and insisted on the 
decree therein passed, as a bar to the reliet'sorlgl~t in tlie pre- 
sent bill. The Court below overrded tlie p ! ~ ,  and ordered 
the defendants to answer over, from wliich they appcaled to 
this Conrt. 



AUGUST TERM, 1858. 151 

Jenkins v. Johnston. 

Shipp, for the plaintif, 
Xe&ma8n., for the defendants. 

BATTLE, J. The question raisccl by the plea of the defend- 
ant is, whether the facts stated, and the relief so~lght, in the 
present bill, are the same as in the bill ~rh ich  the plaintiff 
formerly filed against the defendants. The test by which this 
question mny be decided is whether, upon the f x t s  set forth 
in each bill, the plaintiff would be entitled substantially to 
the same measure of relief. Tried by this test, we think it will 
be found that the plea was snEcicnt, and ought to have been 
sustained. 

The only fact of any consequence, alleged by the plaintiff 
in her last bill, which was not contained in the iirst, is t l ~ t  
she had tendered the residue of the purchase-moncy for the 
land, before the latter bill q7as filed, whereas, in the former, 
she stated that she refused to pny it  for the re,zson therein set 
forth. But notwithstanding this, shc might have had, under 
the alternative prayer of her l int  bill, a decree for at  least 
the title, which t l ~ e  defendant Johnston hsd, by his written 
agreement, bound himself to ma!re upon the payment by her 
to him, of the amonnt sfill clw for the purclia~c-money. In  
ordinary cases, she might nnclcr s11e11 circumstances, have 
been ~equirecl to pay costs, but as she hzd been permitted to 
sue in fomna pauper8, even the pay~ncnt of costs for having 
filed her bill before the paymeat or tcntlcr of the whole of 
the pnrchase-money, would not have been decreed against 
her. This is the same relief ~ I i i c h  the Court might have 
given Ler on the last bill, wi:honl proof of lhc frauddent 
practices of the defenclont Johnston in llnving a good quit 
claim deed inserted in the writien agrceunent instead of a 
good deed of bargain a d  stllo in fee simple. If proof of the 
fraud alleged would have entitled her to any or further relief, 
she might have had it just as  ell nnder her first, as under 
her last bill, and it was her own fault not to hare dismissed 
her first bill ~vithout prejudice, if slle wcre forced to a hearing 
before she had prepared her proofk. This, she had a right to 
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do under our practice ; (see Adams' Eq. 373, as to the Eng- 
lish practice, before the order of Nay, 1845). So, if the Court 
erred in dismissing her bill, instead of giving her the relief 
first above indicated, i t  was her fault not to appeal to the 
Supreme Court, where the error would have been corrected. 

O L I ~  opinion is that the order, overruling the defendants' 
plea, was erroneous, and must be reversed, and that the bill 
rnust be dismissed. 

PER CURIAM, Decree accordingly. 

MARCUS BOYD against MIDDLETON KING and others. 

Where an obligee in a bond procured a young man, inexperienced in business, 
to sign the instrument as co-obligor with another who had signed it, by 
asking him to sign it as a witness, and when he was about to sign it, by 
pointing to the place where his name was subscribed as the proper place 
for a witness to sign, it was Held that the bond should be surrendered to 
be cancelled. 

CAUSE removed from the Court of Equity of Lincoln County. 
The plaintiff was a young man, living about eight miles 

from Lincolnton, quite inexperienced in business, and ignor- 
ant of its forms. 

On the day of this transaction, he came into the town upon 
business, and being in the store house of Moss 8s King, the 
latter asked him to witness a bond which Moss had made to 
him for the penal sum of ten thousand dollars, he took hi111 to 
the writing desk, and producing the bond, asked Noss if that 
was hi6 act and deed, Moss answered in the atlirmative ; he 
then presented the paper to the plaintiff, who asked King 
where he should sign as a witness. I-Ie pointed to the space 
under the name of the principal, where there had been a scroll 
written for a seal, and the plaintiff', with a belief that he was 
signing it as a witness, subscribed his name tlicro ar x co-ol~li- 
p t ' .  
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The paper p r o ~ e d  to be a penal bond in ten thousand dol- 
lars payable by the defendant King and conditioned that Moss 
should pay all the debts of the firm of Moss and King which 
was insolvent for a large amount. The prayer is, that the said 
bond be declared void, and be so~mndered for cancellation. 

The defendant having lcft the State, there was judgment 
p r o  confesso as to him. The oilier partner, Noss, answered, 
and was examined as a witness; he proved the fraud as above 
stated. 

The cause was set dovn for hearing on the bill, answer, proofs 
and former orders, and sent to this Court. 

Lander  and Auery, for the plaintiff. 
N o  counsel appeared for defendant in this Court. 

BATTLE, J. The material allegations upon which the plain- 
tiff founds his title to relief, are clearly proved by the testimony 
on file, and he is therefore entitled to a decree to have the ob- 

I 

ligation mentioned in the pleadings delivered up to be can- 
celled as to him, and he may have costs against the defendant 
Icing. 

PER CURIAM. Decree accordingly. 



RULE MADE AT TRIS TERM. 

In order to prevent, or repress applications for rehearings 
on,frivolons or insnficient grounds : I t  is ordered that, here- 
after no petition fur a rehearing of any decree, final or inter- 
locutory, shall be received, or considered, unless the same 
shall be accon~pnnietl by a certificate, signed by two connsel, 
(of wlioiu one shall not have been of counsel at  the time of 
making the decree complained of,) to the effect that, in their 
opinion, the cause is proper to be reheard upon the grounds 
set forth in the petition. 

*,*His Honor, the C n m ~  JUSTICE, was absent during the 
whole of these terms, .on account of sickness. 
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EBENEZER PERRY against G. C. BIENDENHALL, Adm'r, and others.* 

Where three attachments were levied on land and judgment taken on all 
three, but it turned out that the land did not sell for enough to satisfy the 
former two judgments, which had been levied before the one in question, 
it was held that the third attachment was, nevertheless, properly consti- 
tuted in the court to which it was returnable by its levy on the land, and 
that the judgment thereon rendered was valid. 

Alder as to n levy of an attachment on personal property. 
af ier i  facias taken out on a judgment in an attachment, waives the priority 

of lein which the levying of the attachment gave the plaintiff, but it does 
not invalidate the judgment rendered in the case. 

CACSE removed from the Court of Eqnity of Stokes County. 
It appears frorn the record of the County Court of Stokee, 

that an attaclimetit was returned into that court at  the instance 
of the plaintiff againat the defendant, George W. Folger lev- 
ied on 231 acres of land on the waters of Belew's Creek, on 

- 

* Decided at  the last term. 
1 
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which a judgment was rendered at March Term, 1827, for $119, 
90. I t  turned out that two other attachments had been pre- 
viously levied on this land, and that the sum raised by its sale 
was exhausted before thc plaintiff's debt mas reached. The 
plaintiff did not take out a venclitioni exyonas to sell the pro- 
perty levied on, but took out two successive writs of Jiwi 
facins, returnable to the two next terms after tlle ~cndition of 
the judgment on which the sheriff ieturnecl " notliing found," 
and the costs were paid by the plaintiff. 

A t  J w e  Term, 1854, upon the return of a second sci1.e 
facins to revive the judgnient, the judgmeilt n-as taken ac- 
cording to the scire fucius for $119 60, with interest, and for- 
mer costs, upon m-liich a$. fa., issued to the next term of the 
court, and returned ~.~othingfound. Paul Worth, of the county of 
Guilforcl, died abont the spring of 1854, npon ~ ~ h o s c  estate the 
defendant, Mendenliall, took letters of admiliistl~ation. The 
defendant, George V. Folger, is one of the nest of kin of tlie 
said Worth, and as such is entitled to n distributive share, and 
is not an inhabitant of the State. The bill is filed nnder the 
20th secfion of 7th chap. of the Revised Code, to s1:bject this 
distribu!ire sliare to the satisfaction of the plaintiff's claim. 

The aclministrator and the next of kin of Pnal IVorth, in- 
cluding tlic defendant, Folger, are made defendants. The 
administrator admits the sun] of $184, as being in his hands, 
belonging to the said Folger. The other answels do not vary 
the case as stated above. 

The cause was set for hearing on the bill answers and ex- 
hibits, and sent to the court by consent. 

Hiller and McLean, for the plaintiff. 
J. H. B ~ y a n ,  for the defendant. 

PEARSON, J. The bill is filed nnder the statute Rev. Code, 
chap. 7, sec. 20, giving a creditor the right to subject any 
fund in the hands of an executor or administrator to which a 
non-resident debtor may be entitled, which cannot be reached 
by an attachment a t  law. 
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The question is, has the plaintiff offered the p o f  necessary 
to establish his debt. 

He relies upon a judgment rendered in his favor nnder an 
attacliment, in the County Court of Stokes. The record of 
that proceeding sets ont a levy on 231 acres of land, a jndg- 
rnent by default after due advertisement, and at a subseqnent 
term, to-wit: March 1827, the verdict of a jury "assessing 
the plaintiff's clamages to $119 00, of wliich, $115 is principal 
money-jtdynze~zt of the court cmordingJy." At  June Term, 
1887, a Jicri facicis which llad been issued on this judgment, 
was returned "nothing found." The bill alleges that after 
the judgment was rendered, the land levied on was sold, bnt 
the proceeds of the sale were all consnmed by prior levies, so 
that notlling was applied to the pl:iintiiYi"s debt, which remains 
unsatisfied. 

It was insisted, on the part of tlie defendnnt, that the jodg- 
merit was void, and conscclnently did not furnish evidence of 
the debt, because there was no property of the debtor attached, 
whicli was necessary to constitute a case in court. 111 respect 
to the 1a1:cl7 it was insisted, it was not the property of tlie 
debtor at tlie time it was attached under this proceeding, for 
that the title had been divested by the prior levies wllicli 
consumed all it had been sold for, according to the plaintiff's 
own showing; for this position, Armstrong v. I I ~ r s h a w ,  1 
Dev. Rep., 187, was cited. Tilo plaintiff's connsel replied 
that in that case the property levied on 1-i-as a quantity of corn 
upon which there had been older levies beyond its value ; 
here i t  was land-and he insisted that the difference in the 
kind of property distinguished the cases. 

We are satisfied the distinction is a souad one. A levy 
upon personal property divests the title of the debtor and 
transfers i t  to the officer for tlie purposes of the writ. So that 
in an ordinary$. fa. the debt is satisfied by a leyy upon per- 
sonal property of sufficient value, unless i t  is restored to the 
debtor. If the officer goes out of office, or if he dies, he, in 
the one case, or his personal representative in the other, must 
complete the execntion, and not his suecemw in  office. .It ie 
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otherwise as to land. The levy does not divest the title of the 
debtor. If he dies before the land is sold, his widow is enti- 
tled to dower, notwithstanding a previous lery. Frost v. 
Rtheridge, 1 Dev. Rep., 30, where the distinction is pointed 
out and established. I t  is well settled that in regard to land, 
the successor of the officer must complete the execution. 

The result is, that this land did belong to the debtor at the 
time of the levy, although there were older levies; so a case 
was duly constituted in court, and the judgment was valid at  
the time of its rendition. This being so, it cannot be rendered 
void by the fact that, at a sale subseqnently made, the land 
did not bring enough to satisfy all the debts in respect to 
which levies had been made. The validity of a jndgmcnt 
cannot depend upon the accident that a tract of land sells for 
a large or a small sum. 

The defendant's counsel also insisted, although it may be 
that the judgment would have been valid if the plaintiff had 
followed out his levy by a venclitiorzi exponas, Ile has waived 
thelevy by issing afieri faciaa; consequently the judgment was 
left without any ground to rest on, and is void ; for this Anlyez't 
v. Backl~ouse 3 Mulp. 63, is cited. There is no doubt in regard to 
the position that a prior levy is waived by issuing aufieri fan'as, 
but the cornelusion insisted npon by the learned counsel, is a 
n m  sequitur. Issuing a j e r i  facias waives the lien created 
by a prior levy. For instance: if there be two executions 
levied on land, and the creditor, having the prior lien, instead 
of following it up by n oenditioni exponas, chooses to issue a 
fieri facias, he thereby looses his priority, provided the other 
creditor takes advantage of it. For he must depend upon his 
new writ, which creates a lien fl.on~ its teste-whereas the 
other goes back to the levy, which he has f'ollowed out by 
a process in continuation. So, if after a lery the debtor 
conveys the land bona$de, if the creditor follows up his levy 
by a venditioni exponaa, it overreaches the conveyance; but 
if he issues a $er i  facias, which is a new and independent 
writ, he loses his kin, and the pnrchaser has priority. That 
was the point decided in Amyett v. Backfimsc, sup. HALL, 



DECEMBER TERM, 1858. 161 

Blount v. Hawkins. 

Judge, "when the final judgment was rendered, the land 
levied on was thrown into the general mass of landed property 
belonging to the defendant by taking out an execution against 
his property generally. The lein created by the attachment 
was lost, and the title to the land vested in the plaintiff." 

The effect of taking out an execution against the property 
generally, i. e., a vfieri facias, is confined to a loss of the lien. 
created by the former levy, and it is not intimated that i t  
would be extended so as to make the judgment void. Upon 
what principle, or for what reason, should i t  have this effect? 
Suppose the creditor had issued no execution-neither a vew- 
ditioni exponas, nor avfieri facias, then, it is clear, there could 
be nothing to affect the judgment, atid it would remain as 
record evidence of the debt. If he chooses, finding that the 
proceeds of the sale of the land will be consumed by older 
levies, to issue a Jieri facias, in order to reach otlier property, 
if any could be found, and no otlier property is found, then 
the issuing of the Jieri facias is, at most, a mere act of snper- 
errogation, and i t  is not seen how or why it can affect the 
validity of the judgment, supposing it to be valid in the first 
instance-which is the conclusion arrived at above in consid- 
ering the effect of the prior levies. 

Tlie plaintiff is entitled to a decree for the amount admitted 
by the defendant, Mendenhall, to be in his hands, as the judg- 
ment, with interest, exceeds that sum. 

PEE CUEIAM, Decree accordingly. 

WILLIAM & BLOUNT andothersagaid J O H N  D. HAWKINS andofhers.* 

Where real and personal estate were given by will to one for life who was 
also appointed executor, with discretionary power to sell all or any of the 
said property at any time during the continuance of the life estate, for the 
- - 

* Decided at the last term. 
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payment of debts, and such life-tenant appropriated the property thus 
willed without paying the debts, it was Igeleld that he should have kept 
down the interest du~ ing  111s hfe, and that not having done so, his estate 
was heId liable to that extent to those in ~emainder. 

Tl iere  slaws ranaway fiom a ho!der for life to s free State withoiit tI:e fault 
of such Ilfe-holder, and he 111 eroris to obtain then1 back, expended more than 
the value of the slaves, it n as IIeleld that the renxinde~man mas bound to 
contlibute to such expense in ploport~on to tlte value of 111s lilterest in the 
property. 

CAUSE rernored from the Colrrt of Equity of lTTake County. 
The bill was filed a p i n a t  the defendant, IInwkins, as the  

cxecntor of Sheru-ond Z I a j ~ o o d  :ultl against E. 71'. IInywood, 
as the eseeutor of I3cnor Ilnywood, ullo was one of the exe- 
cntors of the sai(1 She1 wood IIaywnod, by some of the resi- 
clunry l e p t e e s  in remainder, afier the  death of Xrs .  IIaywood, 
praying an account of' the said estatc and p n j  merit of their 
legacies. The other legatees, under the said will, were made 
parties defendant, and l inring answered, am acco~lnt  mas or- 
dered to be taken by JIT. li;.~eman, as the commissioner of 
this  Conrt. Upon the coming in of his report, esceptious were 
taken t o  the same by the plaintiffb, as follo\rs: 

1. That tlie commissioner allowed the tenant for life inter- 
est paid by her on the debts of the testator accr1wl before 
arid after his death. 

2 .  That the comnlissio~ier did not charge the esecntur with 
the  proceeds of the s:de of the  fugitive slnre. 

3. The third exception is not important. 
4. The fourth exception tliat the com~nis~ ione r  alloit-ed the 

defend:~nt tile whole sum paid by the executor to tile Bank of 
New-Cer~be on .a compromise of the testator78 indebtedness ; 
wliereas, i t  was conte~icled by tlie plaintiffs a part  of such 
sum was for interest, and onght not  to liave been allowed. 

5. The fifth exception is explained in  the  opiiiion of t h e  
Conrt. 

T h e  clause in the will of Sherwood Haymood, out of which 
the question of the payment of interest arises i n  this case, is 
recited below in the  opinion of the Court. 
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The cause was set down to be heard upon the report of the 
commissioner and the exception to it. 

Fowle, Bod~nnccn and Budee, for the plaintiffs. 
23. 3. Jloore, for the defendants. 

BATTLE, J. The first exception is, that the commissioner 
has allowed the tenant for life, interest, paid by her on certain 
debts of the testator accrued before and after his death. This 
exception is founded upon the following clause of the testa- 
tor's will: "In the first place, I do hereby devise all my 
estate, both real and personal, to my wife, Elenor Haywood, 
to have, hold, occupy and use the same, for her comfort and 
maintenance, and for the maintenance and education of my 
younger children, for and during the term of her natural life; 
and, whereas, also, I am somewhat involved in an important 
lawsuit, of a doubtful issue, and i t  may be deemed expedient 
to sell a part or the whole of my real estate in preference to 
slaves, for the purpose of paying my own debts, and those for 
which I am bound as security, I do hereby authorise my wife, 
Elenor Haywood, by and with the advice and consent of my 
execntor, hereinafter mentioned, to sell, mortgage or convey 
in fee simple absolnte, all, or any part of my said real estate, 
whenever she and my said execntor may think it most advan- 
tageous to do so ; and npon a sale of the same, or any part 
thereof, I do hereby authorise my said wife, or my execntor 
after her death, to convey the same in her or their names in 
fee simple, or for a less estate." 

By another clanse of the will, the remainder in the property 
is given to the testator's children, and grand-children by a 
deceased daughter. 

The exceptants contend that the widow, as tenant for life, 
was bound to keep down the interest during her life; while 
the defendants, admitting the general rule, insist that i t  is 
varied by the plenary power given to her as an executrix, as 
well as tenant for life, as to the time and manner of paying 
the debts. 
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The exception must be sustained npon the authority of the 
cases referred to by the plaintiff's counsel; Smith v. Barham 
2 Dev. Eq. Rep. 420 ; Jacoch v. Bozrnan 1 Dev. and Bat. Eq. 
192, and Jones v. Sherard 2 Dev. and Bat. Eq. 179. 

The subject was fully discussed in the case of Jacocb v. 
Bozman, which was a bequest of the testator's whole estate, 
consisting principally of slaves, to his wife for life, and after 
her death, in certain proportions, to other persons. The diffi- 
culty was felt and expressed of applying the rule to all cases 
alike; because, sometimes the property, while yielding great 
immediate profits, is gradually diminishing in value, while in 
other instances just the reverse will be the case. If the pro- 
perty given consist both of land and slaves, as in the present 
case, and the executrix and tenant for life elect to keep both, 
either during her whole life, or for any indefinile period after 
the death of the testator, instead of selling immediately for 
the payment of debts, we cannot imagine any just rule which 
can be applied other than to require her to keep down the 
interest of the debts during her life. 

2. The second exception is overruled. It  appears that some 
of the slaves, after the death of the testator, ran off and escap- 
ed to a free State, and the executrix expended a large sum in 
having them recaptured and brought home. They were after- 
w a r d ~  sold by her for a less sum than the amount of the ex- 
penses incurred in their recapture. The com~nissioner did not 
charge the estate with the proceeds of the slaves, nor credit it 
with the expenses of retaking them. The plaintiff's except 
because the estate was not debited with the proceeds. W e  
think the commissioner was right. There is no pretence that 
the escape of the slaves was caused by the misconduct or ne- 
glect of the tenant for life. They mere, while gone, lost to 
the remainderman, as well as to her. They could be recov- 
ered only by the outlay of a large sum of money. Surely, 
that ought not to have been borne dtogetlier by her, as the 
interest of the remainderlnan was much greater than hers. 
Yet i t  was her duty, both as a temporary owner of these, M 
well as the holder of other slaves, to have them brougU 
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back if she could. She acted in good faith, and it is not 
shown that the object could have been accomplished at a less 
expense. If the slaves had runaway, and not gone beyond 
the limits of the State, then, any small expense which might 
have been necessary in recovering them might, very properly, 
have been borne by her alone; but where they were lost to 
all parties, the rule shonld be different. I n  most cases, the 
life tenant woiild not attempt a recapture of the slaves, if he 
had to bear the whole or any cor?sidei.ahle part of the expense. 
Where the whole ralue of the property is not expended in the 
effort to regain it, the expense shonid be borne by each party 
in proportion to his respective interest ; but where the whole 
is expended, then, in the absence of mala Jides, the loss must 
be total to each. As the commissioner has not, in the pres- 
ent case, credited the estate of the tenant for life with the ex- 
penses, he did right in not debiting it with the proceeds of the 
recaptured slaves. 

4. The fourth exception must be over-ruled, because the exe- 
cutrix was in no default in not paying interest on a debt which 
was not ascertained until the compromise. Besides, we can- 
not see that the coniprolnise embraced any amount tvhich 
bore interest from an antecedent period of time. The plain- 
tiff in the suit which was compromised, claimed a large sum 
as being due from the testator, which was resisted by him, 
and after his death, by his executrix. The compromise in 
question was then effected, by which the plaintiff agreed to 
take, and the executrix to pay, a round sum in which there 
was no distinction of principal and interest, and we cannot 
say, therefore, that any interest was included in i t ;  but, if 
there were, the executrix had no means of ascertaining what 
i t  was, and on that account ought not to be charged with 
it. 

5. The fifth and last exception is also disallowed. The 
executrix had duties to perform in that capacity before she 
took the property as tenant for life. In  collecting the assets, 
converting then1 into money, and paying the debts due from 
the estate, she was acting as executrix, and as such we can- 
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not see why she should not be allowed commissions as well as 
any other person acting in that capacity. I t  appears from 
the report thgt the coinmissioner has allowed her five p e p  
cmt. on the amount of the receipts and nothing for disbnrse- 
ments-making the snm of $1320 27, which we think is no- 
thing more than a reasonable allowance for commissions. 

The report of the commissioner 111ust be reformed in con- 
formity with this opinion, and may then be colifirnied. 

PER CURIAJI, Decree accorclingly. 

ELISEA EASON and olAers against WILLIAAI SAWYER." 

A cause pending in the Court of Equity, cannot be divided and sent as to 
one, or some of the defendants to this Court, wlde  as to another, or other 
clefeudants, it remains in the Court of Equity for tlle county. 

C~rsr;: reiuoved from the Court of Equity of Perquimons 
conxliy. 

Tllc original bill is filed against Willis Bagly, executor of 
Afartha, X. T~irncr, p ~ - a j i l ~ g  for an acconnt of the estate, and 
snggcsti~ig a mis:~pplication of the funds. Afterwards, a sup- 
plimental bill is filcd against Sawyer arid others, alleging that 
they hare received from Eagly certain property belonging to 
the estate of the testatrix, for which they are accountable. 
Sawyer ans\cers, alleging that lie is a bona Jide purchaser. 
Whereupon, it is ordered by consent OF partes, that this cause, 
as to William Sawyer, be removed to the Supreme Court for 
trial. 

Heath, for the plaintiff. 
Smith and Jordan, for the defendant. 

*Decided last term. 
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PEARSON, J. The cause is not properly in  this Court. I n  
the first place, there is no order setting it for hearing; but 
waiving this, i t  is only sent here as to Tf'illimn saw ye^; with 
respect to the principal defenclant, Bagly, or his representa- 
tive, the canse still remains in the Conrt 1)elow. With every 
disposition to try causes that are sent to us, we do not feel at 
liberty to allow then1 to be split up in this manner; there is 
no statute wliich autlioriscs it to be done. The cansc is still 
pending in the Conrt below, and the cy~~esiion in which the de- 
fendant, Sawyer, is concerned, cannot be presented to ns as a 
distinct branch of the cause. The case will be st~.ir.ken from 
the docket, and the ol*iginwl papers, ml~icli have been sent u p  
Iiere, mill he sent back. The necessity of sending the original 
papers, was suggestive of the incongruity of having the same 
cause pending in two courts at the same time. 

PER C ~ I A M ,  Decree accordingly. 

TBOlfAS JONES AND LUCY ANN BAIRD agaiilst JOHN BARD 
a d  anolhe~, Execzrtor. 

TVhere a party made a b11l of sale of a slare, for a va7unble consideration, 
which Tvas inoperative, because there \I as no subscribing witness to it, it 
was I3eZd tlmt the pnrcliaser had a clear eclnity to call for a conveyance; 
either upon the ground that it was an atten~pt to pass the title, which faded 
by reason of a mere formal defect; or upon the ground that the inoperatire 
instrument was evidence OF an agreement to convey. 

Where, by an ante-nuptial deed, lt x a s  pro~ided that the slavcj of the wife 
were to remain in the possessiou and use of the husband, during coverture, 
in a suit, brought to cornpel the husband's personal representatives to per- 
fect the conveyance of a slare \~h ich  the testator had attempted to conpey 
to the wife's trustee, in lieu of one of her's, mliich he had sold, which con- 
veyance mas illoperative, for the u-ant of a subscribmg witness, it wasIIeld 
that the possession, by the husband, of the slave, intended to be substitu- 
ted, was, during the coverture, not adverse to the wife's trustee; so that, 
neither the statute of limitations, nor the act creating a presumption of 
abandonmeut from the lapse of time, mas applicable. 
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CADBE removed from tlie Court of Equity of Person county. 
William Baird and Lucy Ann Jones, being about to be 

married, entered into a contract, in writing, called herein a 
marriage settlement, reciting that both were possessed of COW 

siderable property, and conveying the estate and property be- 
longing to her, consisting of land, slaves, &c., to her two bra- 
thers, Thomas, and Roger A. Jones, in trust, to permit the 
said William, during the joint lives of himself and wife, " to 
cnltivate the said tract of land, and use the said  slave^, and 
other personal property, and to hare, receive, take, and enjoy 
all the cleops, hires, rents, issues and profits, to and for his own 
use and benefit," and on the death of Mr. Baird, she surviv- 
ing, the property may to go to her, bnt on lier death, leaving 
him surviving, then to her appointees or legatees, and in case 
die  shonld rnalre no appointment or testamentary disposition, 
then to her heirs and next of kin, according to the laws of 
Virginia. After several provisions securing his estate against 
the wife's claim for dower, distributive share, &c.: the deed 
provides, " And whereas, the said Lucy Ann, by agreement, 
entered into with her brothers, is bound to pay a certain por- 
tion of the debts of lier father, it is hereby agreed that the 
funds, necessary for her compliance with this agreement, shall 
be raised from the sale of crops, made on the above mention- 
ed plantation, or, if necessary, by the sale of some part of the 
property herein conveyed ; it being the intention of tlie said 
Lucy Ann, that the said William shall not be required to pay 
the whole, or any part thereof, out of his own estrtte." 

In tlie year 1828, it became desirable to sell one of the 
slaves, above conveyed, a young negro woman, named Jen- 
ney, whose conduct had become displeasing to her mistress ; 
whereupon, by the consent of the trustees, a sale was made 
by Mr. Baird, the hnsband, and the price received and used 
by him. At the same time, he executed an agreement, in 
writing, to substitute in her place another female slave of 
equal value with the one sold ; but some two years afterwards, 
not being satisfied with the instr~iment containing this agree- 
ment, he executed to Thomas Jones, the surviving trustee, an- 
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other instrument-a deed, dated 26th of June, 1830, of which 
the following is a copy : " Whereas, in the year 1828, with 
the consent of my wife, Lncy Ann, I sold a negro woman, 
named Jenney, daughter of Cloe, which negro woman J e n n q ,  
By marriage contract between me and my said wife, was con- 
veyed in trust to Thomas and Roger A. Jones, for purposes 
therein expressed, which contract is recorded in the clerk's 
office of Halifax county, Va., and as far as necessary, is in- 
tended to be considered a part of this instrument of writing ; 
and whereas, it mas understood at the time of the sale of Jen- 
ney, that I would substitute my negro woman, Mary, daugh- 
ter of Molly, and the said Thomas Jones consenting to the 
said sale and substitution, as far as he is competent to consent, 
as surviving trustee : Now, therefore, know all men by these 
presents, that I, William Baird, in consideration of the pre- 
mises, arid for the further consideration of one dollar, paid to 
me by the said Thornas Jones, the receipt whereof is hereby 
acknowledged, in order to make the said substitution, have 
granted, bargained, and sold, substituted, and conveyed, 
and by these presents do grant, bargain, and sell, substitute, 
and convey, unto the said Thonias Jones, in trnst, for the 
same purpose and benefit expressed, or intended in the said 
inawiage contract, the said negro woman, Nary, and her child, 
Washington, born since my agreement to substitute Mary in 
the place of Jenney, to have and to hold, &.," expressing 
the trusts as declared in the marriage contract. 

This deed, on its being executed, was delivered to the trus- 
tee, Thomas Jones, and after remaining in his custody several 
day" was handed to the bargainor, who promised and agreed 
to take i t  to the county of Person, in North Carolina, where 
he and his wife resided, and where the slaves in question were, 
and haive the same registered. This was not done by him, and 
the deed is still unregistered. This deed has no subscribing 
witness. It rernained in the possession of the defendant's tes- 
tator, Mr. Baird, for several jears, and was by him handed to 
his wife, the plaintiff, Lucy Ann, who produced it after his 
death in the year 1857. The bill further alleges that after the 
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death of Mr. Baird, the plaintiffs demanded the slave, Mary, 
and her increase, of the executors, ~ 1 1 0  refused to give thein 
up. 

The prayer of the bill is, that the defendants, n-ho are the 
executors of Mr. Eaird, &all be decreed to surrender the wo- 
man, Mary, and her offspring, born since the p a r  1828, and 
make a paper conveyance of the same to the trustee for the 
use and benefit of tlle plaintiff, Lucy Ann, according to the 
terms of the marriage settlement, and for an acconnt of hire, 
&c. 

The defendants, being execntors, in their answer, do not 
profess to know any thing of the matters above stated, 
but they express n belief that, as their testator liad to pay a 
large sain for his wife, (over three thousand dollars,) which 
she was bonnd to pay to the United States on account of her 
father's liability as a custom house oEcer-he altered his pur- 
pose of making this conveyance, and that in this way its not 
being registered is accounted for. They insist, further, that 
if the pl&itiEs liave any equity in the premises, that out of 
such claiin shonlcl be deducted the sum paid as above inen- 
tioned, with interest thereon, being paid out of his own means 
by their testator, for and on account of his wife ; wl~icll by the 
marriage contract he was to be entirely exempted from. 

The defendants also rely upon the statute of limitations and 
the presumption of abandonment arising from the length of 
time. 

The cause was set down for hearing on the bill, answer, ex- 
hibits arid proofs, and sent to this Court. 

Badger and Norwood, for the plaintiffs. 
Beacle and J. H. Bryan, for the defendants. 

PEARS~X, C. J. The evidence eetablislies the execution of 
the deed by William Eaird, the testator of the defendants, to 
the plaintiff, Thomas Jones, bearing date of the 26th of June, 
1830, and by tlie force and effect of that deed tlie plaintiffs 
are entitled to the slaves in controversy. 
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The fact that William Baird, after the marriage, paid a 
large amount of money in satisfaction of a debt of the father 
of the plaintiff, Lucy Ann, for which she v a s  liable, did not 
justify the failnle of the said William to haye the deed regis- 
tered as be hail undertaken to do, and does not fiumisli to the 
defendants, his executors, any ground upon nhich they can 
resist the claim of the plaintiffs. If the existence of that debt 
had been concealed from the testator, the case wonld hare  
presented a different aspect. It was, l lomver ,  not only 1113de 
known to Ilinl, but by the deed of marriage settlement, under 
which he was entitled to the profits of the land and other 
property during covetnre, and all of which he er~jojed during 
his life-time, it is expres~lp stipulated that the portion of the 
debt for wllicll the p1:~iatifi; Lucy Ann, was liable, slloulcl be 
paid ont of the crops made 011 the plmtation, and he took the 
use thereof subject to that cllal-ge. 

The statute of liinitntioils  i id the 1nl)se of time cannot avail 
the defendants, wlietlier the deed of the 26th of' June, 1830, 
be  treated as an execnted conrejance by which the title pas- 
sed, or as evidence of an esecutory ngxement by wllich the 
one slave and her child were to be substituted fhr tile other. 
IS  the title passed, then t l ~ e  1)laintiff; Jones, held the slaves for 
the use of Baircl doring his life, and he was, by the provisions 
of the deed, entitled to the possession; so i t  was not adverse, 
and the statute has 110 application. If i t  was an executory 
agreernent, being by deed, it does not fall under the provis- 
ions of the statute, and no pre;nrnption of a release or aban- 
donment of the claim can arise from the lapse of time, because 
the covenant was not broken and Jones had no cause of action 
a t  law m t i l  a performance was demanded and refused ; and 
in  eqnity under the rnaxin~ that " that  is considered as done 
which ought to be done," the possession of Baird was " con- 
geablc," and there being no conflict, there was nothing to in- 
dnce a presumption inconsistent with the respective rights of 
the  parties ; in other words, where the possession of the par- 
ties is not adversary, mere inaction or a failure to require the 
formal execution of a muniment of title in pursuance of an 
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agreement, will give rise to no other presnmption than that 
of the fact that they were acting under the agreement as if it 
was executed. 

The Conrt met with more serious difficulty in this question : 
If the deed of the 26th of June, 1830, passed the title, then 
Jones ouglit to have had it registered, and the plaintiffs have 
no standing in equity ; for, although Mrs. Baird, being a cestui 
pi trust, could maintain a bill against her trustee and the 
present defendants upon an averment that he refused to bring 
an action at law by collusion with them, yet such is not the 
fact in our case. 

We are satisfied, however, that this deed did not pass the title 
ljecause it was inoperative as a bill of sale having no attesting 
witness according to the provisions of the statute. Rev. Stat. 
chap. 37, sec. 19.: "All sales of Slaves shall be in writing, 
attested by at least one credible witness, or otherwise shall 
not be deemed valid." 

I t  is held in some of the old cases, that the act of 1784, as to 
sales, and the act of 1806, as to gifts of slaves, apply only in 
favor of creditors and purchasers, being intended merely to 
prevent frwud, and that as between the parties, sales and gifts 
of slaves are valid at common law. The correctness of these 
decisions has always beeu questioned, and it was thought the 
statutes were intended to prevent perjury, as well as fraud. 
In  respect to the act of 1806, one of its provisions makes valid 
a parol gift by a parent to a clii1d;if the parent dies intes- 
tate. This branch of the statute, by its very terms, applies 
ilzter partes, and accordingly i t  has been held, in many cases, 
that such a parol gift is not valid as well between the parties 
as in favor of creditors and purchasers, unless i t  stands unre- 
1-c,ked until the contingency happens. In respect to the act 
of 1784; the act of 1819, Rev. Srat. ch. 50, sec. S, requires 
all contracts to sell slases, to be in writing. This, of course, 
applies interpartes, and is intended to prevent perjury as well 
as fraud, and was a Legislative construction of the act of 1784 ; 
for manifestly, the same ceremony should be required in re- 
gprd to a ~ d e ,  as was deemed necessary in  regard to an agree- 



DECEMBER TERM, 1858. 173 

Jones v. Baird. 

ment to sell, there being the like danger of perjury, and the 
provision, in respect to sales, " wl-~ich are n c c o m p ~ z i r d  with 
the ccctuul: clelivery of the slnve to the p~~rchaser ,"  did not 
weaken the inference ; for, if tllc statnte only applied in favor 
of creditors and pnrcliasers, and left a parol sale goocl between 
the parties, at  colnmon lam, tlic title mould p ~ s s  without de- 
livery, and so, altliongli peljury was ~ i ~ a l d e t l  qii inst ,  in a 
contract to sell, j e t  t l ~ c  door was left wide open for it iri the 
case of a sale, and it was only necessary to procure witnesses 
to swear that the parties sold, ant1 did not sirnply coiitrnct to 
sell. TVu will not enter furtlier into the qi~cstion, because i t  
is settled by the case of Tooley r. Lucas, 3 Jones' Rep. 146. 

A s  tlie deed, on tllc 26th of April, 1830, did not pass tlie 
title for tlie want of the ceremony of an attesting witness,its due 
execution having been estal)lished, and i t  appearing there- 
by that, for a valuable consideration, the testator of tlic de- 
fendants h:ld agreed to convey tlie wonlan and cl~ild,  named 
in the pleadings, in the place of tlie one whom lie had been 
permitted to sell, and the price of whoni 11e litid applied to 
liis own use, the plaintif& have a clear equity now to call for 
the execution of a formal convejance, upon two gronnds : if 
the parties intended, by the deed, to pass the title, as is to be 
inferred from its terms, and tlie intention f'ailed to take effect, 
1 ) ~  the omission of a Illere formal act, equity, there being a 
valuable consideration, will require t l ~ e  conveyance to bi? per- 
fected ; as a snrrender is supplied in the convejance of a 
coljy-l~old estate, or the inf'o~mal execution of a power of ap- 
pointtnent is aided ; and it' the legal effect of the deed is mere- 
ly to furnish evidence of an agreement to convey, as a note 
or memorandnm thereof, in writing, signed by the party, 
equity will enforce a specific perforuiance. 

PER CURIAM, Decree for plaintiffs. 
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MARCUS C. BOGEY against WILLIAJC H. SHUTE and others. 

A mortgagee in a bill for foreclosure cannot bring in one who is in possession 
of a part of the mortgagecl premises claiming it ad~erscly; and pray to have 
his title deed set aside as haril~gbeen voluntary and antedated to defraud the 
mortgagee and other cr.eclitors, the bill not alledging any iii~pediment in the 
way of the plaintiff's suing a t  lam. 

A bill for an injunction to stay destructive maste cannot be sustained npain~t 
one in exclusive possesaion, claiming, coloiably, the abwlnte estnte, where 
no action at  law has bcen brougllt and lloiie coiltemplstecl. 

CAUSE removed from the Court of Eclnity of Craven county. 
On the 22d of January, 1840, El~oclericB S. Sliute executed 

to the plaintiff a mortgage in fee of several tracts of land to 
save liiin Iiarmless as liis surety in s e r e ~ d  bonds and notes 
given by them to several persons arid registerecl on the 29th 
of January, 18.10. In Api*il, 1848, tlie plaintiff filed an ori- 
ginal bill against the mortgagor stating the pajnieilt of tlie 
debts by the plaintiff and praying a forecloswe or sale of the 
premises for his satisfaction. PLliodericli S. Slinte died with- 
out pntting in an answer, and by a bill of revivor and amend- 
ed bill filed in OctoLer, 1820, the snit was revived against 
William 11. Slinte tlie jounger, tlie only child and heir at lam 
of the mortgagor. Tlie latter bill also states l l ~ a t  the othel. 
defendant, VTillianl 11. Sliute, tlie elder, had set up title to acer- 
tain part of the mortgaged premises in fee, by virtue of a deer1 
tlleref'or from Rlioderick S. Shnte to him, be:trii~g date the 
1st of M ~ J - ,  1838, and purporting to be made npon the consid- 
eration of $295 paid, vliich was registered npon tlie acknuw- 
ledglnent of tlie bargainor, in August, 1841. The bill cliarges, 
that a t  the time the deed to him bears date, the def'ei~tl- 
ant, TTilliam H., the elder, was a sniall child and liad not the 
means of purchasing the land, and that, in fact, lie paid no- 
thing for it ; that tlie tleecl was ante-dated, so as to overreach 
the mortgage to tlie plaintiff, and w a ~  devised by Rlioclericli 
S. Sliute to defraud hiin and his other creditors, as lie \Tas in 
failing 61-cnmstances, and became insolvent several Fears be- 
fore his death. 
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The prayer is for a discovery on tliose points, and that the 
deed 1na.y be declared frandnlent and void as against the 
plainiiff and decreed to he delivered up ; or tliat the defend- 
ant, William II., tlie elder, sliall releasc, and for general 
relief. 

By a snpplemental bill it is stated tliat the land is poor and 
not fit for cultivation, but has on i t  a large number of pine 
trees, ralnahle for timber, arid also for turpentine-and cliaix- 
ing  tlmt William 11. Sl~ntc,  the elder, liad got into possession 
of the land, and wae cutting, removing and selling the timber, 
in large quantities, and tllereby destl-oying the value of the 
land so that i t  ~vonld be rendered an insnflicient security for 
the  s u ~ n  clue to tlie plaintiff on liis mortgage, before the cause 
could be brought to a hearing ; and tliat lie is insolvent, and 
praying an il i j~~nction restraining that defendant from the de- 
structive \Taste ; and upon this bill the irijr~nction was ordered. 

A formal answer was made for the infant heir-at-law. 
To both the bills tlie otlier defendant, William 11. Sliutc, 

the eltlel., anrwered, that the deed to hiin mas not ante-diited, 
but was csecnted on the day it bears date, and for the con- 
sideration of $295, mentioned in it, wliich mas advanced and 
paid for l ~ i m  one Ann Foscue, the grand-niother of this 
defendant, for his preferment i n  life, and was b o w  $de, and 
not intended to defraud the plaintiff, or any creditor of' Eod- 
erick S. Sliute. The answer admits that tlie defendant is in 
possession of the land covered by the deed to him, and has 
been for several Sears, mid that he is cutting the timber and 
disposiing of it, but sa j s  tliat he is not do i l~g  so wastefully, 
l ~ n t ,  as any other 111.uclcnt proprietor would, and as the legal 
and riglitf'ul owner, he has a right to do ; and it then inbists, 
that boih as to the title to the land, :tiid the alleged trespass 
on it, the matter is triable at law. 

By  a consent of the parties, there was a reference to ascer- 
tain tlie sum due to the plaintiff on the fooling of tlie mort- 
gage, and there v a s  a sale of those parts of tlie mortgaged 
premises not claimed by the defendant, William 11. Shute, 
the elder ; and the master reports that after applying the pro- 
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ceeds of the land sold, there is a balance due to the plaintiff 
of $574 08, with interest, from June  20t11, 1657. 

Badgw, Green and Masorz, for the plaintiff. 
J. W. Bsryan, for the defendant. 

RUFFIN, J. The plaintiff is entitled, as a matter of course, 
to a decree of foreclosnre as against the heir of the mor tpgor  ; 
but, as tliat defendant is an infknt, the costs cannot be given 
against him, and are cliargeable on the mortgaged preniises, 
as the debt and interest arc. 

With respect to the ot l~er  part of the case, the C o ~ ~ r t  is of 
opinion that the bill cannot be sustailml. The partics have 
taken much testirno:,y to impeach and snstain t l ~ e  deed nnder 
wllich the defendant, William IS. Slinte, the elder, claims. 
But  we do not meddle with it, becxnse that is a qnestion con- 
cerning the legal title merely, and is not properly cognizable 
in equity. The plain'iff does not come into eonrt upon an 
eqnitable title, but upon his legal title as mortgagee, for the 
purpose of getting his debt, or I~aving his legal title quieted 
by terminating an equity of tile mortgagor to redeem. Thus 
far the bill is a proper one. Bnt finding, as he says, that the 
other defendant v a s  also claitning the land, as the legal owner 
in fee, under a deed fro111 the plaintiffl's mortgagor, 1)rior in 
date to the the mortgage, the plaintiff' alleges that deed to 
be i'randnlent and void as against the creditors ot' the maker 
of it and against himself' as mortgagee-because, supposing it 
to hare  been execnted at  its d;ite, i t  was a voluntary collvey- 
ante by an insolvent man;  and also that it cannot defeat the 
the plaintiff's title, became, though bearing date prior to the 
mortgage, i t  was, in fact, cxecnted afterwards. Upon both of 
these poiuts, the parties are a t  issue, and i t  is apparent that 
they involve, simply, the legal title, as between these parties. 
The bill states no irnpeditnent in the way of the plaintiff's 
suing a t  law, nor any reason for suing here. It is, upon its 
face, an ejectment bill, and every question raised liere, as to 
the title, could be raised and would be triable in an action of 
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ejectment; and, therefore, this Conrt ought not to assume the 
jurisdiction of deciding them. Tliere are a few cases in which 
some of t l ~ e  conrts of tliis country have said, that where the 
defendant submits to the jurisdiction by answering on tlie 
merits withont raising tlie objection, and tlie parties bring the 
cause to a hearing on the proofs, tlte question  ill be enter- 
tained, because the court is competent to clecide a question of 
fraud. Eu t  that depends upon the nature of tlie fraud, and 
the kind of' interest affected by i t ;  and as a general proposi- 
tion it may, therefore, well be questioned. Eut, certainly, i t  
cannot a l ~ p l y  to a case like tliis, in wl~icli the questions are 
peculin1.1y ])roper for a jury, and on wlliclt, if tlre conrt wr-ould 
assurrle the jurisdiction at  all, issues woold probably be di- 
rected. And, rnore especially, it is not Itere :ipplicable-be- 
cause the defelldant distinctly raises the ol~jection in his an-  
swer, and it WAS, therefore, the folly of the plaintiff by taking 
reklication to proceed to proofs, and conipel the 0 t h  party 
to clo so too. 

Nor is tlie plaintiff's case any the better upon the snpple- 
mental bill, on which lle obtained an injunction against cut- 
ting the timber on the land. I t  does not seek an account of 
tlie produce of the timber, but merely an injunction on the 
gronlitl of tlie insolvency of the defer~dnlat arid the injnry to 
the substance of the estate, by acts in the iiatnrc of destructive 
waste. Such a bill cantint be snstained against one in excln- 
sive possession-claiming, colorably a t  least, the absolntc 
estate, until the plaintiff has established his title at law-or, 
a t  all events, an injunction can be granted only wl~eri tlie 
plaintiff is endexvoril~g to estahlisli his title at  law, and nntil 
he shonld Itare a reasonable time alloved for tltst purpose. 
For, the court of equity acts in such cases, not as sup,ersed- 
ing the jurisdiction of the conrts of law over a legal title, but 
only in aid of a legal remedy, defective, because dilatory. 
These pririciples were so fully settled in the case of J Y W ~ ~ L  V. 

U n ~ i d s o n ,  3 Ired. Eq. 311, that they need no further illustra- 
lion on this occasion. IIere, there lias been no trial at law, 

td no case put in traiu for trial. On the contrary, the plain- 
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tiff, clearly, does not contemplate sncli a conrse, bnt proposes 
to cl~arige t!ie jn~~istliction altogether ; for, tlle I.ensoli assigned 
in the bill fhr the necessity for the iiijnnctinn is, that wi:laont 
it,  t l ~ c  tinil)er w ~ u l d  all be felletl and snld he f>rc  the h ~ i i i i ~ : ~  
of tl:is snusc, so as to dc~ t iwy  the T d u e  of tlie l a r d  ns a SEOU-  

rity for the debt :it the 111nl;iii~ of a decree for foreclosulij. 
I11 no lespect. tlierefiirc, can tlic bill be erltertaiuecl :I\ 

against tlie tlcii.i~d:u~t, Williain 11. Slintc, the elder, i111d 3 s  

against liim i t  lnnst be cli>~uisscil. nit11 cosfs. 

9 bequest of s!nvcs, wit11 a request that the legatee will porrrlit tllem to have 
the result of their own labor, is n bequcst For emanciparion, and a trust in 
tliem resnlts. 

Ail li~~rli~posccl of surplus of a testator's estate, must be distributed among niS 

t!~e testtitor's nest  of' kin, a!clmi~gh m o d s  arc wed ill the will, lnmiif~sting 
an il1tenriou to esc1ccl.e some of them fi,o111 pa~,ticipatinp in 111s estatr. 

It is reasonable for a teshtor  to say, wl ien  lie malies n girt to one, t!l;it it is 
in  bar of a cl;ii!n the clo11ce has, o r  may set u p  ngni ix t  him, ant! that  the 
legatee must roliasc tlic cl;rlr~l before he can linre tilc Icprcy. 

Tlie cotlrsc of the Court of Kclliiiy in r.rspcct to elections, is, not to corriy11~1 ,a 

party to choose betn-ee:~ the  opposing interests! until thcy arc in such n 
d a t e  as to enable the party to see on which sii!e his i r~tewst  lies. 

TTllerc an  interest is giveli to cach olic of'n class of p c ~ ~ o n s  severally, ~ r o n  a 
cocditiou, t h t  theg ~espect ize ly   elca case a joint claim :!gainat the testator, it  
was IiekE that each individual 1 7 7 ~ ~ 5  to pel.l'orm the contlition for hinrc~lf, ant1 
fill,ther, that a forl'eiture arising fi.o111 a nonperfoi.n~anee of tlie ccndition, 
fen into the undisposcd ofsurplus. 

Caus~: removed f'rcm the Conrt of Eqnity of Anson county. 
Jeremiah Ingl.arn, of Anson county, died in Febr~ la ry ,  1856, 

having made his will in  Deceiuber, 1853, in which he niacle 
the  f'olloming dispositions : 

" I t em 1st. My will: and desire is, that all my negroes, in 
this State, be kept together a n d  worked on my plantation, nn- 
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ti1 the lease that Presley and Elizabeth Stainhack have on my 
plantation sliall expire, except such of them as I shall otlier- 
wise dispose of. 

" Item 2nd. I give to my brother, Ebenezer, my Leake 
tract of land during his natul-al life ; and a t  his death to be 
sold, and the proceeds divided among my lieirs, as lierein-af- 
ter mentioned. 

L C  Item 3rd. I beclneath to the American Bible Society, 
the snm of six hundred clnllars, to be paid within two years 
after the probate of ~ l y  will. 

'& Itern 4th. The Missionary Society of the South Carolina 
Conference of the Methodist Episcopal Church, South, six 
l~unclred dollar. 

" Item 5th. I give to Riston 11. Bennett, the sum of five 
Ilnndred clollars, as liis ful l  share of my estate. 

" I t em 6th. I give to my nephew, Benjamin Ingram, son 
of Lernnel Ingram, deceased, the sum of five linndred dollars, 
as liis full sliare of my estate. 

"I tem 7th. I give to my nepliew, Presley N. Stainback, 
the snnl of one tho~isand dollars. 

" Item 8th. I give to my sister, Elizabeth Staiulsack, the 
snm of one thousand dollars, in addition to an equal part of 
lily estate. 

" Item 9th. I desire that the tract of land, on mliich 1 live, 
be valued at  CLLSI~  valuation, and that one of 11ly legatees talto 
it a t  that d o a t i o n .  

Itern 10th. My wish is, that all my land, in this State 
and in Mississippi, not otlierwise disposed of, be sold, and the 
proceeds divided eqnally anioug the lieirs of MTillliani P. Ing- 
grain, a11 entitled to one s h r e ,  and the heirs of Lemuel Ing- 
ram, deceased, (except Benjamin Ingratn and Riston H. Ben- 
nett) and entitled to one share jointly, and my brother Tho- 
mas, my sisters, Elizabeth Stainback and Hannah P. Dunlap, 
to receive a share each. 

"Item 11th. My desire is, that all n ~ y  negroes, in  the 
State of Hississippi, (except Reuben) together with all the 
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other property I may  possess in that  State, be  disposed of, and 
the proceeds disposed of, as in item ten. 

'( I tem 12th. I g i ~  e to Inp friend, I loratio Tyson, my ne- 
gro Eeubeu,  now in X i c ~ i ~ s i p p i .  

'. I tem 13th. hly n ill and desire is, that  all n ~ y  negroes in 
this State, escept such as may hereinafter be disposed of, 
wliicll 1  nay die in posxssion of, be equally divided or sold, 
and tlie proweds  divided among tlie heirs of JJTil1iain P. Ing- 
ram, deceased, all elltitled to one share, the heirs of Lemnel 
Ingrarn, deceased, (euccl)t Cenjamin Ingram and Rietou II. 
Gem~ct i )  entitlecl to one share, r11g brother, Thomas Ingram, 
rng sisters, I<liznbeth Stainback a l ~ d  I l a r ~ n a h  P. Dnnlnp, each 
entitled to one sh:ire. M > 7  further desire is. that  if any of m y  
negroes sl~onltl ] la re  a elloice of homes, t l ~ e y  be valued at a l o w  
price, to sncll one of Iny legatees as they mar  wid1 to l i r e  
with ; and that all the c ln i~ns  I hold against ally of my leg%- 
tees, of wliaterer date mag be taken into considemtion in the 
final cli~ision. 

" I tem 14th. I gix-e a l ~ d  bequeath to m y  nephew, 3011n B. 
Ingram, my  negroes, E t ln~nnd ,  Tcrnpe, George, Dick and Judy,  
in trust, With :L desirc that h e  permit t l ~ ~ l n  to enjoy the 
proceeds of their labor in all rcspectb, in as full and ample a 
manner as the laws of the State will p e r ~ n i t ,  and  that  they 
may ha1 e the use of a snfiicient portion of iny land in the 
Patterson tract, for 1n:tlting their support. I also give and 
beqnmth to tlic said Jolin 13. Ingisa~n I I I ~  negroes, T i g e r  and 
he r  cliildren, John,  ~llcs: lntler ,  IVasllii~gton and Fl a11 lilin, in 
trnst, with a desire that  11e nil l 'pe~mit t11e;n to ensjoy the ben- 
efit of their own labor in as full and a ~ u p l e  a manner as the laws 
of the  State will perl~ii t ,  and that  they be permitted to have 
n home on IXS plantatinn." . 

The testator aplminted three executors, of wllonl tlie plain- 
tiff alone proved the will. I I e  afterwalds esecnted tlie fol- 
lolr ing codicil, dated A p d  Sth, IS54 : 

" Whereas,  in my  last \ d l ,  bearing d ~ t e ,  k c . ,  I h a r e  given 
and b q e a t l ~ e d  to Riston 11. Bennett, $500, as 11;s fnll share of 
my estate, and to Belljamin Ingram, son of Lemnel, deceased, 
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tlie snnl of $500, as his full sllare of m$ wtaie ; and  herea as, 
I h a l e  give11 and  beqneatlled in IIIJ +aid will, in the  13th  
clanse the~.eof, to the  heirs of Lemuel I n g i m l ,  clec,.sed, (ex- 
cept 13errju1nin Ingrain and Eiston II. Cennett. v h o  111al~iecl 
Anne,  :L daughter of said Leniiiel) one s11nl.e jointly between 
then! of all the residue of my estate, not otherwise disposed of' 
in 111y said will, the said share being tlie one 5th part of the  said - 

~.esidiie ; now, beicgdesirous of ~nodii:\ i n s  my T\ ill, in I espect to 
the   at;)^ esaid legacies, I d o  l ierebj  alter tlie A d  Iegncie~,  and cle- 
clare illat it is m y  will and intelltion, that if the said Iliaton IT. 
I k n n e t t  and his n i f e  Anne. and the s:ii(l Cenjnmin Ingran1, 
or  Swnir~el P. lngran?, P m l e y  Ingraiti, Xnl-:in P. X y e l y  and 
11;s ~r it'e Winny, Bolalid Crunrp, a ~ l d  liis I., ;f'e Sa1x11, and J o i i ~ ~  U. 
I l iy s ;~ ln ,  or either of them, n 110 are the ~ .cs t  of tile l i c h  of Lem. 
I I I ~ I Y ~ L I ,  deceased, sllall p i ~ d c r  or set up anS claiirl or debt or  
demand against me in rrly l ife-t i~ne,  or e\ec:ito!x, or ndininis- 
t r a t o ~ ~ ,  iii'ter lily death, for ally matter or tliilig ai.ising from, 
or in arly way growing ant ofs 1117 e\ecuti,tn of the  \.iili of the  
said Lemoel, deceased, as his exccntor, slid1 fi~rf'eit all riglit 
to his. I~e r ,  or their legacies aforesaid, it1 111y n ill mentioned, 
and all i~ttei-est in my estate;  a n ~ l  I do f'urtlier declxle it to 
be I I I ~  \rill a11c1 intention, that my e s e c a t o r ~  slinll not pay to 
to t l ~ c  said Itiston 11. Bennett, or to likr~yini~iin Iiigram, this 
! e p c y  ot' $300, nor to the otlter c l l i l c l ~ ~ n  of Imnne! Ingi -a~n,  
their re.;pecti\e portions of tlic nf'olesajd s11;m of the residue 
of' n ~ y  catate, bequeathed to thein, lilltil each one of then?, 
applying fhr his legacy, shall execute to them a full release 
and acq~rit tance of' all deninnds, actions, arid ckttiaes of xction, 
whicll Ite niay have against my  represeiitntires for, or on ac- 
count of, any inatter or tliing nlihi~ig from, or g~ 'o \x i~ig  ont of' 
tlie execution of the will of the said Lelnuel, by mc, as his 
esecntol*. S n d  I do hereby ratify and confirilt my said will, 
in every thing, except, in so ihr, as the same is hereby re- 
voked or altered." 

The bill is filed, by  the esecntor, against the American Bi- 
ble Society, and  the BIissional-y Society of the South Carolina 
Conference of the Methodist Episcopal Cllnrcll, South, a n d  
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against the specific legntees, ancl the brother and t v c ~  sisters 
of the testator and tlieir linsbancls, and against John 1:. Ing- 
ram,  I2iston 11. Ueniiett a11c1 wifk, ancl Bea ja~n in  I I I ~ I Y U ~ ,  and 
the  o t l~e r  cliildl~en and lieirs-at-l;1w of the t v o  deceaaecl bro- 
ther+, ~ ~ i l l i a l n  P. Il~grarli and Lemnel Ingrnm, ancl p r a p  to 
h a r e  tlis dnties of the e ~ e c u t o r ,  a:id the rights of the se\-e~-al 
l e p t e e s ,  arid of the l i c ~ t  of liiti, cleclarecl upon tlie following 
l~oints  : 

1st. RTlietlier the beqncsts to the American Cible Society, 
and the IIet l~vdist  Miss ioaa r~  Society, are valid, ancl onglit 
to be paid by the plaintilF. 

2nd. I Y l ~ e t l ~ c r  t l ~ e  tliyosition of the slaves to Joll11 13. Ing- 
ram, in tlic l4tll item, for the pr~i~poscs therein rner~tionecl, is 
~ d i c l ,  and,  if not, J\ l ict l~er t l ~ e y ,  b e i ~ i g  a part  of the testator's 
negrues in this Skit?, l m s  with the others under the 13th iten1 
of the \rill. or go to the testator's next of Bin, including, or  
csclucling, Eerijninin Iugraln arid Riston 11. Bennett and wife; 
or  wlietlicr they belorig absolutely to J o h n  B. Ingratn in  his 
on 11 riglit. 

3rd. TTlicther tllc terms and  conditions imposed by the 
codicil on the legatees, Belljamin I1ig1.arnl Riston 11. Bennett, 
and the otllcr clliltlrcn ant1 heirs of Le~riuel  I n g ~ x ~ n ,  i n  re- 
spcc.t to t l ~ e  forfeitnle of their legacies, if tiley sllonld prefer 
a cl:~inl al . is i~~g ant of the teztator's a~lministration of Leinuel 
Ingl.anl's estate, or refuse to execute releases, :we valid, and 
ought to be enforced or 11ot ; and if Sea, m-l~ethcr tlie prefer- 
r ing a claim or  a refnsal to release by one of t h e ~ n ,  would 
work a forfeiture by all of them ; o r  mould o n l j ~  he, she, or  
they, tlius claiming or refusing to release, incur the forfeitnre ; 
and  within what time must those persons accept their legacies 
and  execute the releases. 

4th. TTirether tlie conditions imposed by the  codicil, attach 
to  the  legacies to the heirs of Lelnuel Ingrarn, given in the 
10th and 11th items, as well as to those in the 13th itern. 

5th. A n d  should any forfeiture, in the  whole or in part, b e  
incurred by any  of those persons, wli,zt disposition is to b~ 
made  of the legacy or legacies, thus forfeited. 



DECEMBER TERN, 1858. 183 

Dunlap 21. Ingrain. 

6th. The bill states further, that, esclnsive of the specific 
legacies and t l ~ e  negroes bequeathed to John 13. Ingraui, there 
is not :L sniiicieiit i'nn(1 to pay tlie debts ant1 pecun ia~y  lega- 
cies, and 1)rajs dil.ectioris as to tlie fund for their payment. 

R V F I ~ ~ ,  J .  S o  observations arc reqniretl on the first point, 
as tlie cou:isel for all tlic defendnuts agree, that the charitable 
beqnests fhr idigions pniposes s l~al l  he paid. 

There is 110 doubt oil the second point, that tlie legatee, 
John  E. Ingram, callnot liold the Iiegroes, beneficially, as 11s 
takes tliein on an espvess t~ ust. And  tliere is as little doubt 
that t l ~ e  t r~is t  expresse~l is u~il:~wfnl, as i t  is very plainly for the 
eniancipation of negroes who are to reside here. The words 
in this will are inucli the same as tliose in tlie will in Sowey 
r. B ~ i g h t ,  1 Dev. ck Eat.  Eq. 113-in wliicli, and ill nnnierons 
other cases, i l  lias l m n  held, that the trust was void, and wsults. 
The fund would fall \vitliir~ a general residuary c l a ~ ~ s e ,  accorcl- 
i r ~ g  to tlie case cited, if' the will contained such a clal~se. Tlie 
codicil s l ~ x l < s  of the residue of tlie estate having been given 
by the 13!1i clause of the will. 1311t \vl~en that clause ia look- 
ed  at, it is seen that it does riot give any tliirig as a residue of 
the  estate. T l ~ e  only sense in \vllich the testator could have 
called what is t l ~ c r c  given away, a residne, is, that 11e tlmnght 
by  tlie pi.evious gifts in the will lie had eslianstecl his estate, 
saving only as to those parts of i t  wliich lie was disposing of 
by  that  clause. Having nothing else to dispose of' bnt  the 
aegroes in  Xortll Carolina, 11e considcl.ed that in giving them 
lie w i ~ s  giving the residue of' what lie mas wortli. But  he  did 
not give tliern as tlie residue of his estate, nor even as a gen- 
eral  residne of his negroes, since b y  tlie exception in that 
i tem of such negroes as he rniglit thereinafter dispose of 0th- 
erwise, arid by tlie subsequent clispositiori of some of tliose 
negroes, h e  turns the gift into one of a special residue, if i t  be 
a residue a t  all. Iudeed, upon the words "All my Ilegroes in 
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this St& of nhicli  I may die in  possession," it wonlcl rather 
seem to be  n specific legacy than resiclnnry. S i s b r t  v. 1%~- 
why 5 Yes. 150 ; f i c r i t t  I-. Lane 2 Ired. Eq. 5-25. I n  either, 
as ;)nt, the ncgroes excepted, and n f t e r x a ~ d s  disposed of for 
ernancipatiori can nc \e r  fall Lack into it, wl~e'tller thcy are 
efYwtu;tlly disposetl of or not in the snbseqnent part of' the 
i l l .  Those negl oes only are given in tile 12th cl i~use wl~icll  
a re  n o t  talien out nf i t  ; and those excepted tnrn ont not to he 
I cgd ly  clihposetl of, and, conseq~~ent lg ,  rcsult to the next of 
kin. 

The question then arises, on wliich the parties ask the de- 
c l a~x t io r~  of the Conrt, 11 11icI1 of the nes t  of kin succeed to 
tlint suiplus, and i n  n-lint proportions? Natnrally, tiley suc- 
ceed to such an interest as next of kin do ml~en there is a 
total intest:icy. Il'liey take, becanse as to illis fund, tlie de- 
ceased is intestate, and there is no otller 1 ~ 1 e  for thc distribu- 
tion of it bnt that f'u~nislied by tlle statute of distributions. 
I n  England, it f o ~ n ~ e r l y  I)clongecl to the esecntor, unless upon 
the 111 it  n as seen 11e was au execntor in trust, as he was 
called ; and every executor is sncli an executor liere since the 
act  of 1789. I t  was contended, liowever, at tlie bar, that the 
terms in which tlle legacies are given to Berljatniri Ingram 
and Gerinett repel tlleir claim, and that of the wif'e of tile lat- 
ter, to any part of tliis s u ~ y l u s ;  ancl tlie p o ~ n t  was argued with 
1ea1ni11g :inti ability bx the connsel for the other nes t  of kin. 
17et, it has failed to sntistj' the Conrt of the correctltess of the 
position, : ~ n d  o i ~ r  o p i n i o ~ ~  is to the cont~.ary. I f  the question 
concerned the Bennetts alone, i t  might be of some interest to 
e n q ~ ~ i r e ,  n I ~ e t l ~ e r  or  riot the wife is within the terms of excln- 
sion used in tliis will. But, as the opinion of the  Conrt is, 
upon the g e n e ~ d  question, in furor of both Benjamin Ingram 
and the Iinsband, Bennett, i t  is not wort11 wliile to consider 
the pai~ticnlar point respecting the wife. I t  was admitted in  
the al*gnntent, that the exclusion of all the next of kin, wonld 
not defeat them of the surplns-tl~ongli i t  n-as said the exclu- 
sion of oue anlong two or more would be effectual as to that  
one. Now, the ground on which the  next of kin take, in the 
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first case, is, that the testator has left the surplns undisposed 
of, and they must tttke, becanse there is no one else who can. 
Then, i t  is plain, they take b y  the law, and not 1 1 ~  t l ~ e  will. 
Tlie s :me  leason applies as directly and conclnoively n here 
there is it11 exclusion of orir of several next of' kin, m i l  t11e 
contrary doctrine is absctlutely inconsistent \vi t l i  the nntn1.e of 
the f ' n ~ ~ d ,  hicli is n residue u~~disposecl of-not toucl~etl by  
the  will, and left to the law alone. If, then, t l ~ e  exclusion of 
one be cEwtnal,  it n l n ~ t  be I)eciinse, by lea5011 of the e x c l l ~ ~ i o n ,  
thely is a gift by i111l)lication to the other next of' kin, ant1 
they take as gener,d reGcluary legatees. Tlie illtei.pola;ion of 
sucli n general resitlnarj clause upon irnl)licatin~i ia i nn~ ln~ i s -  
Bible npoll any p~,oper  p ~ i ~ l c i p l e  of co!i3iruction. Suali an  
in~l~l ica t ion could o111y be jnstitied ul)otl the clem est ii~tention, 
and i i ~  this cxse, i t  is ~)l : l iu,  the testator tlioiigl~t, 11e 11;d given 
awax all 11is estate, a l ~ d  the j~a~ . t i a l  intest;tc> n1it.e~. as it gen- 
erally cloes, fmni a defect iri one of the (lisl~oiitiot~s fio11-1 I\ liich 
a snri~lris arises, \ i l~icli  was not in his co~~ien l l~ l s t ion ,  and  
about wliich he  Iiacl, therefore, 110 p:irticnla~- i~liet~;ioris. 
Among  the nnlnelous cases adduced in the a tg~i l i~ i 'n t ,  t11ere is 
but  one directly i n  point-tht  of T r d i t l l  v. B~-;toiz, 1 Bro. 
Ps r l .  Ctiees, 167. There, t he  testator gave ten sl~il l i~lgs,  each, 
to t ~ o  cliildren, who111 he  called the ch i ld1~11  of' liis ~rit'e, and 
v h o ,  i t  al)pears, were born d u ~ i n g  his sepa~atiori ~ I W I I I  her, 
and lie added to the gift tlie words '' ant1 no n~ore," and i t  
was decreed that  a snq~lr ts  sliould be distributed a ~ i ~ o n y s t  the  
testators next of' kin, exclnding tlie ch i ld~en .  I t  riiay be ob- 
served on that case, in the Erst ])lace, that thc  tlecree in the  
court of cliancery was the  other y a y ;  'C7lche7Z 77. Jeftsies, 
Pr. in. Cli. 169, and that  no  reasons are  g i ren  fiir the judgnient, 
and i t  cloes not appear that  any one of the Jndges gave an  
opinion. I t  seems to liave been decided simply by a vote of 
the  Lords. TVIiat i~ l f l r~enced that body one carinot undertake 
to say. I t  may have been that  the children were not deemed 
akin to the testator; for, although born in wedlock, they 
might have been bastards, if the separation was of a kind to 
exclode access ; o r  it may have been an  act  of arbitrary ex- 
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clusion on account of an obvious suspicion of t l ~ e  imposition 
of spurious issi~e on the testator, wi t l~out  considering the ques- 
tion of bastardy in a legal poiut of view ; or may liave been 
on the  cor~c.trnction of the Fill.  If  the decision went on citlicr 
of' the  t n o  f rst gi,ourlds, i t  113s no ap1)lication liere. I f  on the 
last, i t  seems to us not to he law, for tlie reasons already given. 
The antliority of tlie case is to be f'urtlier doubted, because i t  
has not l ~ e e n  followed, as far as our r e s e a ~ ~ h e s  exiend, nor men- 
tioned n it11 approbation, b y   an^ Judge  or respectable commen- 
tator. 011 tlie contr,zry, an nndisposed of' residnc 118s alwag-s 
heen divided alllong all the next of kin, as in a case of total 
i n t e~ tucy ,  v it11 tlie exception, only, as to hotcl~pot,  and that  
becaubc the statnte vliicli piorides f\)r i t  lins o n l j  a total in- 
lestacv v\ - i~l~i i i  its purview. Cesides, the recent decibion in  
,JO~?ZSOIL v. Ju~~'I~soI~, 4 Ceav. 315, l a j s  clo~rn the law in direct 
opl~osition to tho case in tlie IIonse of h rc l s .  I n  that case, 
tile testator cnt off' liis widow and one of his daugllters from 
a~lg- par t  of his luoperty, and clilected that  they slionld not 
yeciere any benefit tliercfroin ; bnt lie made no dijposition of 
it. It v a s  Iicltl, i~evertlielccs, that the  ilcgntire n-ords could 
,lot cxclutle one of tile next kin. and therefore that  the xyicl- 
onr ancl (1:~rigliter I\ ere elititled to their sliare of the reiclne. 
That such \ \as  well imderstoocl to be the stale of the lam in  
E~ ig land ,  is iledacible f'roui the recital in , the  modein stat~ites 
in tliat coui i t~y,  con\ erting execntors into trustees, (in respect 
of E ~ I I ~  l es i~lne  not expressly dicposecl of,) ibr tlie persons who 
~ r o n l d  be entilled to the estate under the  statute of distrihu- 
t i ~ ~ i s ,  ii' tlie testator liad died illtestate. Our  act of 1789, 
t]loug!l not so mnch in detail, is tlie m n e  in snlxtance, i n  
providing tliat the execlitor sllall retain o ~ i l y  his cllnrges and  
clisbuise~iici~t>, a:id that a t  rlie end of tn.0 years, all tlie estates 
l,emainilig, sliall be delivelwl a:>J paid over to sncli per-on3 to  
~vlloin the snnlc: ma? be due 1 ) -  law or tlie will of the cleceas- 
ed. Tliat dne by the will is wliaterer the  will cliaposes of, 
and that  due J J J  law is, necessarily, that  not disposed of by 
the  will, :~nd is the snlylus now under considelxiion. By 
what law is it  doe? There is no  other that can be  meant but 
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the  statute of distributions. As, therefore, tlie n e s t  of kin 
take in this casc by law, negative wolds cannot exclude tliem, 
and  they mnst all take. Altliougli i n  Jams v. Jlnstci.s, 3 
Mnr. Rep .  110, i t  was not the precise point before the Court 
in the action at  law, yet the r e ~ ~ l a r k s  of Jnclge IIxxucnsos, i n  
~ l l l l d i ~ l g  to it,  ii~cidentally, denote very explicitly his ol~inion 
on it. I I e  said that altliotigll oue could not claim as legatee 
under a will in opposition to tlie intention of tlie testator, j e t  
there are  many cases, where tlie next of kin take in express oppo- 
sition to tlie words of tlie will : because they take nncle:. the 
law, and not under the n ill, and their 1-iglit can be de!'eated 
ouly b y  the snbstitution of some person to take in tlieir place, 
and not b j  a clcclaratio~i tliat they shall not take. 

The Court conclndes, tllercibre, that  Cenjntnin Ingi.am an(l  
Dennett and ~vii'e, take tlieir sliares, of this fnnd, wit11 tlie otli- 
e r  children of Lem11e1 Ingram, as re l ) rese~i t i l~g their father. 

There is no reason fi)r not putting the c1liltl:en of Lelnuel 
Ingram to the election i~nposed on them in the codicil. I t  is 
reasonable ihr a testator to sa?, T\-hen lie malies a gift to one, 
that  the gift is in bar of n cl:iim t l ~ e  donee lias, or  iiiny set up, 
ngail~st  liiin, and,  that  the legatee 111nsf rele::se tlie clnilil, be- 
fore lle c:m recorer the legacy. Tile election Ilerc goes to ail 
tlie lvov i~ ions  in the n ill, i n  favor of Dei~jnmin I n g x ~ n  an(l  
Eennett ,  and  the 1ieii.s of' L e ~ u n e l  1 1 1 g m n  : for, althongli, t l ~ e  
coclicil iw i t e s  only tlie provision made in the 13th clnme. yet 
the  forfeiture, upon prei'eniiig a claim arising out of the tes- 
tator's ac1niinist1-ation of Leinuel's estate, is 11ot coilfined to the 
legacies given in that clause, but  i t  is added,  '& aud all iuter- 
est in 1117 estate.' The election of' each one is to be macle for 
lliin or l~ciself ,  and does not nEect any other. Tlie codicil ib 
not, in e \  c y  p r t ,  distinct on the point, but  llint is the eFect :ib 

:2 ~vliolc ; for. in requiring re leasc~,  it directs that  " e,~cli one 
of them n p l ~ l j i n g  for liis legacy, 111ust release all de~nallds Il i .  

]]lay 1in) e," before tlie eaectltor s!i:~ll p j -  tlieir " respective 
por t io~~s , "  and the fc~rf'eiture is of " all riglit to  his, her or 
theis lcgacies aforesaid ;" from ~ l i i c h ,  tlie iuference is, that 
the net of ex11 is to operate on his several interest. 
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As  to the time witliin wl~ich those persons a1.e to execnte 
releases, the testator, lrxving li~niited none, i t  is to lie deter- 
~ni~iecl  ljg the general 1 ~ 1 e  of Eqnitj-. It is the conrse of the 
Court not to put one to llis election, until the estate is in  such 
a condition as to enallle t l ~ e  p:trty to see on mliic11 side his in- 
tcrest lies ; f o ~ .  E q ~ ~ i t j -  does not pnt a surprise on persons in this 
~i tuat ion,  brit l e i~ rcs  them to decide after an oplmrtnnity of 
comparing the v d ~ i e  of their original rights nit11 that tlel~ivecl 
~ inder  the d l .  l'l~erei;:j,c, t l ~ e  executor has no rigllt to call 
for an election until the acconnts of the testator's estlite s l~a l l  
be sg far ~ n a ( l e  up as to sntisfj tlle legatees on those poi~lts, and, 
indeed, if necessary i i ~ r  tliat parpose, the Court would, a t  the 
i!lsta~ice of' citller pal ty, direct such an acconrit in this cause. 
, $ T w ! ~ ~ ~ ~ ~ ~  V. X Z O I ~ ~ I I L ,  1 131'0. C. C. 186. 

If a n j  of' tlie parties bllollld elect not to take under the mill, 
tllc legacies to tliose parties v o d d  also f'dl into the su~~ylns ,  
because tlie will does not, in case of a forfeiture, give the leg- 
:~cies o \  er, nor in :uiy way dispose of tlleun, since, the gifts 
rL1.e not of' the n liole s l~nre  to sucli of' the legatees as may re- 
lda~e ,  bnt they seierally take a ~ l l a r e  of the fifth part uud no 
IilOrC. 

It arises from tile riat1n.e of an tundisposed of snrplus i n  the 
hands of' :in esccl~tor,  t!la: it sl~oulcl be the pr in~ary fund in the 
pavmert of deb's and pecul1i;u.y legacies, as tile testator must 
rtl\t a j s  bc snp~)o,cd to iritcud that his legatees shall h a r e  their 
legacies without ahatemeiit, if there is any other fund f i ~ r  the 
satisfaction of c ~ a l i t o r s  and general legacies. A surplns is 
such a fund, jnst as lands descended stand before those de- 
vised in resyect to charges on both. 

PER CGRIA~I, Decree accordingly. 
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JACKSON D A V I S  and others against WM. A. 1ISRCUN 

When an adrninistr:~tor was ordercd b y  court to sell property for distribution, 
on a c l d i t ,  taking bond with snreties fhr the purchase money, hc is only 
respousible in respect to the srifficiency of tlie bond, for ~vilfully or negli- 
gently taking srlcli sureties as were not good, or sucli as  lie liad not good 
reason to believe mere soflicient. 

A clelay by an administrator, ofone month, to bring suit on a bond talien on 
the sale of'pi,opwty, made iinder an order of conit for distribution, ~vil l  not 
make tlic ailrninistrator liable for the loss of the debt by tlic insolvel~cy o t~  
the oblipol.s, where there appeared to be no likelihoocl of such insolvency 
at  the time. 

APPEAL f ~ o m  the Conrt of Equity of Cliathain County. 
Tlie bill is filecl by the next of kin of Turner hIason, who 

died in Orange connty intestate, against Narcuin, who ad- 
ministered on his estate. The defendant submitted to an 
account; bnt by his answer objects to being charged in the 
account for the value of two slaves, whom he sold on credit 
and for whom lie received nothing, by reason of the insolvency 
of the purchaser and the sureties in his bond. On that point 
the cause was heard in tlie court of equity, and the master 
mas directed, that in taking the acco~lnt he should not ellarge 
the defendant tlierewith ; and from tlie order the plaintiffs 
were allowed to appeal. 

The mater id  facts with respect to the qnestion, appear, 
from the pleadings and p1.oofs, to be these : I n  Kovember, 
1853, the connty court of Orange ordered the defeiidant to 
make sale of two slaves, left by the intestate, on a credit of 
six ~nontlis, for the purpose of distl~ibution amongst the next 
of kin, who were nnmerons, and among whom was the clefencl- 
ant. Early in January, 18.54, tlie defendant offered the slaves 
for sale nt the late residence of the intestate, and they were bid 
off at  tlie price of $2,265, by one NcDufie,  of Cuniber lan~  
connty. Several of the next of kin were present at  the sale, 
and were well satisfied with the price. Bnt the purchaser 
was unable to give snreties a t  that place, and, in order to  
complete the sale, which mas deemed advantageous, i t  was 

3 



190 W THE SUPREME COURT. 

Davis v. Marcum. 

agreed between the parties that the defendant slionld carry 
the negroes to Cumberland for delivery, where NcDaffie 
should give a satisfactory bond. Accordingly, in a few days, 
tlie defendant took then1 to Fayetteville, where NcDufie 
offered his bond with Kathan King, Robert I?. Murphy and 
A. McMillian, as sureties. The four obligors mere then in 
possession of property to the value of sixty or seventy thou- 
sand dollars, and each of them was generally considered to 
have independent and unenibarrassed property. Tlie defend- 
ant was a stranger in Cumberland, and declined taking the 
bond until he conld ascertain its snficiency ; and, upon en- 
quiring of the sheriff of tlie county, and several other respect- 
able men of business in tlie town and county, he was told by 
them that the parties were men of large property, and that 
their bond was undoubtedly good, and lie thereupon accepted 
the bond and delivered tlie slaves. The p~wchaser aud his 
sureties were, respectively, largely engaged in making tur- 
pentine, and soon afterwards the article fell very much in 
market, and tliose persons became, in reality, niuch embar- 
rassed, though the fact was not known to the public until 
deeds of assignment in trust from them rvere registered as here- 
inafter mentioned, but they were still in good credit. I n  fact, 
however, McDuffie executed a general assignment of his pro- 
perty on the 2d of April, 1854, mhich mas kept secret until 
it was registered on the 17th of August, 1854 ; and IGng made 
a similar assignment on tlie 28th of Xarch, vhich was not 
registered until the 2d of November following, and Nurphy 
made an assignment on the 17th of January, 1855, which was 
immediately registered, and in the latter part of 1854, Mc- 
Millan's property was all sold by himself, or under execution, 
so that in December, 1854, or January, 1855, tliose persons, 
all, became notoriously insolvent. The defendant might have 
brought suit on the bond to the county court of Chatham, 
where he lived, wliich sits on the second hIonday in August; 
but he did not ; and the answer states his reason to be, that 
tile debtors were still reputed to be intirely reeponsilsle and 
in  as good credit as they had ever been, and that he bel ie~ed 
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so, and rtlso that he should probably receive payment sooner 
by not suing than by suing. Finding that they did not make 
payment, he brought snit to the next Noveniber court, when 
the defendants put in a plea to delay judgment, so that he 
could not obtain one until February, 1855, when the debtors 
had became insolvent, and his execution, then issued, was 
returned nullu bona. 

iYuvghton for the plaintiff. 
1: Bufln, Jr., and Phillips for the defendant. 

RUFFIX, J. As the lam requires administrators to sell the 
effects at auction on a credit of not less than six months, and 
to take from purchasers bond with good sureties, the defend- 
ant was in no default in making the sale, nor in taking the 
bond on that time. It follows, too, that he is only responsible 
in respect to the sufficiency of the bond for the purchase- 
money for wilfully or negligently taking such as were not 
good at the time of taking them, or such as he had not then 
good reason to believe sufficient. For, he is not to be held to 
guarantee the solvency of the purchaser. If he be of good 
credit, and the administratbr were to refuse to complete the 
sale, and a loss were afterwards to arise from the death or de- 
struction of the property, he would be chargeable with it. 
H e  is to act honestly for the estate, as he or any other pru- 
dent men wonld act for themselves, and he will then be justi- 
fied in either completing or not completing the sale. The 
residence of the purchaser in another connty, cannot materi- 
ally affect the question, except so far as it may be evidence 
of a rash confidence in persons whose circntnstances the de- 
fendant mas not acquainted with. Bat persons from a dis- 
tance are often the best bidders, and it is the duty of the atl- 
ministrator to get the best price ; and when he gets such a bid, 
he ought not capriciously to reject it, upon a pretense of his 
want of knowledge of the bidder's affairs, if upon due inquiry 
he receives reliable information of the property and the credit 
of the bidder. The difference is, that when the purchaser itj 
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of the neighborhood, an administrator may, with propriety, 
act on his information of the known wealth and credit of the 
purchaser and his sureties, without proceeding a t  the time to 
make particular inquiry of others on those points ; whereas, 
in the case of strangers, it is clearly incumbent on the admin- 
istrator to enquire in proper quarters as to the s n ~ c i c n c y  of 
the  bond offered by the purchaser. Cut, if he recieve satisfac- 
tory information-such as would lead a prudent man to trust 
to those names for the amount of the boncl-then he  ought to 
complete the contract, and therefore the lam mill not treat 
hini as being i n  default for having done so. The present de- 
fendant seems to hare  used every prudent precaution which 
even a suspicious person wonkl have used, and he had the 
best reasons to think the debt entirely safe, as, indeed, i t  
would have been, but for the sudden fall of turpeu- 
tine, in which those persons seem all to have been 
dealers. Then the alleged liability of the defendant for this 
loss is reduced to the single fact that he did not sne on the 
bond to the first tern1 of the county court, which came about 
one month after the bond fell clue. That seems to be a very 
short time, on which to charge an administrator to next of kin, 
in  a case where there was no snspicion and apparently no 
cause for suspicion, and the defendant swears that he, in fact, 
believed the debtors to be perfectly responsible, and his sin- 
cerity is attested, not on1.y by his obligation to good faith in  
his office, but by personal interest as one of the next of kin. 
I t  may be, that as to creditors the utmost diligence is required, 
and that the administrator ought to give no il~dulgence on 
sale notes ; as, a t  common law, the sale of the goods made 
them assets a t  once, arid it is a f o ~  bearance in the law merely, 
to allow the sale, and not to make the administrator ansn7era- 
ble for the proceeds until the money is received or might 
have been received. But, without determining that point, i t  
seems to the Court that where there was no likelihood of in- 
solvency, or none known, but the contrary was believed, and 
a-as apparently true, one month's delay in bringing the suit is 
not, of itself, such evidence of bad faith or gross neglect as 
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renders an administrator liable to the next of kin for losing a 
debt by the insolvency of the debtors. I t  is not the cnstoni 
of this country to put sale notes in suit the day after falling 
due ; nobody does it, unless in particular cases-where the 
debtors are suspected, or the money may be immediately re- 
quired f(3r the payment of debts; moreover, in this case, if 
the defendant had sued to the first court, it is obvious tliat the 
suit would not have saved the debt ; for the deeds of trust, 
thongh unknown to the public, were executed and held 1-eady 
for rcgist~~atioii wlienever it niiglit be necessary to give them 
operation against judgments and executions, and there cannot 
be a doubt that ,  if suit had been brought by the defendant 
to Augnst court, i t  would hare been unavailing, by reason of 
the registration of those deeds in time to defeat the recovery, 
-one of them, indeed, having been registered on the 17th of 
August, the week afier the first court. The degree of dili- 
gence requisite to excuse an executor, mill, of course, v a q  
with circumstances-such as the amount of the debt, the ne- 
cessity the estate is nnder for the pi-esent use of the money, 
and the probable sufficiency or insufiicieticy of the debtors to 
answer the demand. There has been no ease before the 
Court on which it  has been held that the loss of one court, 
when the debt fell due a month before the conrt, would snb- 
ject the executor; and, if, in ang case it would not, we think 
it  ought not in that hefore us, since the defendant had every 
reason to think thc ~ecnri ty ample up to the time he sued, 
and for some weeks afternwds, so that he might well believe 
tliat paytilent would be received sooner without bringing suit 
to the first conrt than by bringing it, and he certainly did not 
delay with any si~lister purpose. 

The decree of liis Ilonor is therefore affirmed, and this will 
be certified to the conrt of equity so that furtlier proceed- 
ing may be there had in the cause. 

PEE CUBIAY, Decree accordingly. 
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B. I. HOVZE a d  others ngainst E. MALLETT and others. 

After payment by the testator, expressly in satisfmtion of a pecuniary legacy., 
a seco~ld paymeut cannot be ellforced against the executor. 

The act of 1544, in relntion to the operation of wills, and the time to which 
their operation is to be referred, cannot be construed to set up a satieficd 
legacy. 

CAUSE removed from the Court of Eqnitp of Bladen county. 
William H. Beaty, made his will on the 16th of' %fay, 1840, 

and therein bequeathed to Margtaret IIolmes and Lncien 
IIolmes, the children of a deceased daughter, the snrn of $500 
eltch. Afterwartls, the grand-daughter n~arricd Benjamin I. 
IIowze, and in 3fay, 1852, Air. Beatty paid to him $500, and 
took from hiln a written receipt therefor, '' to be deducted 
from ,z legacy left by said Bentty to Margaret IIolnles, now 
3Iargsret Bowze, in his last will, n ~ a d e  on the 16th of Map, 
1849." When the grand-son came of age, Nr. Beatty paid 
him $300, and took his receipt "in part of $500 said Eeatty 
has, in his last will, dated 16th of May, 1849, directed his ex- 
ecutors to pay me, his grand-son ;" and on the 24th of June, 
1853, Mr. Beatty paid him the further sum of $200, and took 
his receipt therefor, expressing the payment to be "in full of 
the legacy of $500, to the said Lucien Holmes, in his last will, 
dated May 16th, 1849." 

The bill is brought by EIomze and wife and the grand-son 
against the esecntors. claiming the two legacies of $500 ; and 
tlhe defendants resisted, on the ground, that they Rere satis- 
Sed. 

Strange and Fulle?', for the plaintiffs. 
Ifi7tiaaa A. Tfiight, for the defendants. 

RCFFIN, J. The only question is, whether, after payments 
by  the testator, expressly in satisfaction of a pecuniary legacy, 
a second payment can be enforced from the executor. It 
mould seem strange if i t  could, for, it would not be more di- 
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rectly contrary to the intention of the testator than to right 
and justice. The delivery by the testator to the legatee, of a 
specific thing bequeathed, has always been held to a be a sat- 
isfaction or aden~ption of the legacy. Although the tenor of 
tlie will stands, yet the gift is ineffectual, because the legatee, 
having got the thing intended for him, cannot get it again. 
I n  that respect it mnst be the same with the pecuniary lega- 
cy. Express anticipated payment by the testator, mnst ex- 
clnde a. claim for a second payment of the same sum, since 
the testator intended bnt onc gift, and that he completed in his 
his life-time. To say the contrary, amounts to this : that no- 
thing but revocation can work an aclemptioii or satisfaction, 
and that the whole lam, on tliose heads is abrogated. I t  was 
contended, a t  tlie bar, that such is tlie case, by force of the 
act of 1844 ; which provides, that no conveyance or act, sub- 
sequent to the execntion of a will, of real or personal estate, 
except revocation, s l d l  prevent the operation of the will, 
with respect to such estate or interest, as the testator shall 
have power to dispose of by mill at  the time of his death ; and 
also that a will shall be construed, in respect to the real and 
personal estate cornprised in it, to speak and take effect, as if 
i t  had been executed immediately before the death of tlie tes- 
tator, unless ,z contrary intention appear in the will. But the 
act cannot be received in a sense, which sweeps away such 
in~portant heads of equity and leaves a satisfied legacy in force, 
when, apparently, it was passed cliuervo intuitu, and, as far as 
call be dibcovered, this case was not in the contemplation of 
the Legislature. The Court has already held, in Robbins v. 
Tti'ncZly, 3 Jones' Eq. 286, that the third section could not be 

constrned so as, under color of the doctrine of election, to de- 
feat an intention of the testator to adeenl a legacy. Both the 
sections were, in truth, meant not merely to establish nni- 
formity in the construction of wills, but as provisions in aid of 
the intentions of testators by giving effect to wills so as to pass 
after-acquired lands, and also to operate on estates or interests 
wllich did not remain in the same state at the death of the 
testator, in which they were at the making of the will ;  as if 
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the testator took a conveyance for lands he had contracted for 
st the date of the will, or mortgaged his estate, or renewed a 
term, and the like. Cases of that cliaracter give scope to tlie 
act which carries out the intention of the testator in a great 
majority of insta~lces. But the a d c m p t i o ~ ~  or satist'xtion of 
legacies is fhunded on a doctrine of nntnlxl as veil as artifi- 
cial equity against double payments of one bounty. And the 
abrogztions of that p~inciple  would not only not aid in eflectua- 
ing the intention of testa to^.^. but, in almost every case, would 
defeat the intention. If a will sny on its face, after giving a 
pecuniary legacy, that if the testator should png it in his lif'e- 
time, it shall not be paid again by his esecuto~~s,  snrelp, tlie 
fact, and the intention of a paymetit by the testator, may be 
shown in satisfaction ; and tlixt, altlioogli tlie will is, in gen- 
eral, to speak as of the moment of his death, and thus, appa- 
rently, would exclude the possibility of prepayment of a leg- 
acy given in that moment, I t  is in the nature of a condition- 
a l  legacy. So, indeed, are all legacies in res1)ect to this point 
of satisfaction, upon the principle of equity forbidding two 
satisfactions. Then the act, and the intention, when express, 
of a p a p l e n t  by the testator is here, as clear a satisfaction of 
the legacy as in the supposed provision in tlle will itself. 

Again, it has been settled, that repnblication makes a will 
speali from that time, and tlint a codicil, iderr ing to the d l ,  
amounts to republication ; so that case is just the smie, in 
principle, as oars is, under the provision in tlie statnte, that it 
shall speak from the death of the testator. Tet ,  in Powys  r. 
BansJieZd, 3 31~1. and Craig, 359, thnngh t l~ere  had been 
some diff'erence between Lord ~IARDTTICKE and Lord T ~ r u x ~ o w  
on tlie point, Lord C ~ ~ T ~ N G H A M  said, as the result of all the 
authorities that, although repoblication would make a will 
speak from that time, for the pu~yose of passing after-pnr- 
chased lands, it would not, for the purpose of reviving a leg- 
acy revoked, adeemed, or satisfied. H e  supposes a legacy, 
in the will, to be revoked by a codicil, and tlien asecond cod- 
icil made, by which the will is republished and made to speak 
from the last codicil, and says, that would not set u p  the leg- 
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acy against the previous espress revocation. H e  adds, tliat 
wpnblication does not undo the acts by w11ich a legacy 113s 
been adeenied or satisfied, but only acts upon the will as i t  
esisted at  the time of the repnblication, when, in the view of 
the Cliancellor, the legacy revoked, acleerned, or satisfied, form- 
ed no part of the will ; tliat is, as it is to be undwstood, no part 
of i t  n.hicli is still to be carried into exccntion. 111 other 
words, the legacy stands in the vi l l  ; bnt it stands there as a 
satisfied legacy. 

The same reasoning is precisely a1)plieable to tl~ose parts of 
our statute, ~v l~ ic l i  touch the operation of wills, arid the time 
to whicli their operation is to be ret'erretl, and the bill innst 
be  dismissed witli costs. 

PER Cnmsx, Decree accorclingly. 

FREDERICK MILLER against J. B. CHERRY and others. 

TVhere a surety is liable for several rliffemtt debts of the same principal, the 
latter has a right to assigu a debt due liirn by his surety, ibr the st.eurity of 
any such debt as he mey tl~inlc proper ; so tliat it be equal in amount to the 
one assigned. 

Where a surety is privy to a deed of trust, w11ich includes, as a part of the 
fund, a debt due by him to the trustor, and the deed b c q  greatly to his 
advantage, makes no objection to the insertion of the debt at the timc, he is 
held to hare waived, for a compensation any equity he may have had 
against the insertion of it as part of the trust fund. 

THIS cause was heard at  December Term, 1556, and is reported 
3 Jones' Eq. 25, and Snmnel B. Spraill has filed a petition to 
~.ehenr n part of the decree then inade. The f a t s  material to 
that p r t  of the case, are as follows: The partnersl~ip of Clary 
and Spruill, the estate of the deceased partner, Clary, and the 
surviving partner, B. J. Spruill, are hopelessly insolvent, and 
were so on the 10th of Febrnary, 1855. At that time, Sam- 
uel B. Spruill had an unsettled account with the firm, for 
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dealings in the store, to what particular amount does not ap- 
pear, tliough the bdance due on i t  is much less than the 
amount applicable, according to the decree, to the debts, for 
which he was the surety of the firni, which are to be paid in 
the first class, under tlie deed of trust made by B. J .  Spruill, 
a s  surviving partner, on that day. The deed enumerates a 
large number of debts of different dates, and coming due a t  
different times-arnonnting, altogether, to upwards of $30,- 
000-and assigns to the trustees, Miller, J. B. Cherry and 
Samnel B. Spruill, among other things, all the debts due to 
tlie late firm, whether by note, bond or accouut, and author- 
ises the trnstees to collect them in the nnme of tlie surviving 
partner, and then directs tlie funds to be collected, and that 
out of them, all the said debts shall be paid in the order in 
which they become doe, and then certain other debts are to 
be paid; and, thirdly, that tlie trustees shall apply any sur- 
plus of assets to a debt to one IIardy, and then the residue, if 
any, to the payment of all the clebts of the firm p ~ o  rata. 
The assets turn out to be about $22,000, including the debt of 
Sarnnel B. Spruill to the firm, and according to the deed and 
the decree, much tlie larger part of the trust fund is applica- 
ble to those of' the preferred clebts for which Samuel B. Spru- 
ill was bound as surety. In  liis answer lie states that he was 
1)rivy to tlie esecntion of the deed of assignment, and insists 
upon the application of the fund, according to the terms of 
tlie deed, to those of the enumerated debts which were due a t  
the date of the deed, or shonlcl f i ~ s t  fall due afterwards-that 
being nincli the most to liis advantage. And waiving no de- 
fense thereto, the answer admits there is an unsettled account 
with the firm, and states that this defendant is surety for the 
firm for debts to the amount of $700, which are not secured, 
except in the fourth class in the deed, none of which will be 
paid, as the fund is insufficient to pay tlie first class ; and he 
insists that whatever may be due from l i i~n  on the account, 
shall be applied to such debts secured in the deed, for which 
he  was bound as surety as he, the defendant, may choose, 
without a n y p r o  rata distribution, so far as that account may 
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go. The decree declared the opinion of the Court, that Sam- 
uel B. Spruill was not entitled to deduct the store acconnt, 
which lie owed to Clary & Sprnill, from the amount of his lia- 
bilities for t lmn,  as s u ~ e t y ,  and that i t  constitutes a part of 
the trnst fund. 

The petition to rehear, alleges two errors in the decree. 
That i t  declares, first, that the petitioner is bound to pay into 
the trnst fund the gross amonnt clne f i m ~  him to Clary & 
Spruill a t  the time of the execution of the deed of trust, 
vitllout any deduction, by yeason of tlie indebtedness of that 
firm, on account of mntual debts subsis:ing bet~reen them at 
that time. Secoi:dly, tliat he is bound to pay it wi:hout m y  
ded~zction on account of his snretyship for the debts of the 
firm not provided for in tlie deed of' trust, which lie was 
obliged fo pay by reason of their insolvency. 

TPinston, for the plaintiff. 
Xoore ,  for the defendant. 

RGFFIN, J. I t  is to be ohserved tliat there is a mistake of 
fact in the petition as to the declarations in the decree, in 
wllich the errors are assignecl. The decree does not deny the 
right of this defendant to deduct from his debt any sums dne 
to him from tlie firm 1111 to the exccntion of' the deed. There 
was no declaration on that point, and could not be, because i t  
mas not in issue. If the defendant liad made payments, nn- 
doubtedly he is entitled to credit for them. So, if mutual 
debts existed, constituting a set-off at  t l ~ e  time of tlie assign- 
ment, tlle defendant is entitled to the benefit of t l~ern by an 
abatement of his debt pro ianto. The law gave him the abso- 
Inte right to use his counter clairns by way of set-off and there 
is no equity to restrain 11im from such we. No  such declara- 
tion as that supposed in the petition would have been made, 
11ad the question arisen. But i t  did not, for the pleadings 
contain no allegation of snch ~nutna l  dealings, but raise a very 
different qnestion. In  alleging tlie second error, there is also 
a mistake of fact. It supposes the decree to declare, that, as 
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to certain debts of the firm, for ~ h i c l i  the defendant mas sure- 
ty, and for which there was no provision in the deed, he could 
not clainl a dednction fbr their amount. Bnt  tlie defendant 
set up no such claim in his ansLrer, nor alleged that any S U C ~  

debts existed. I t  is plain that they did not:  for the deed 
provides expressly for ': all other debts" being paid, pr.0 mta,  
ont of tlle surplus, if any. For  these reasons, the petition 
would necessarily be clismissed, since the petitioner is con- 
fined to the causes assigned for the rehearing. But as it may 
be desi~able to all parties to have a decision on tlie real con- 
troversy, and since, upon reconsideration, the Conrt is ~atisfied 
with tlie decree, it is thonght best to dispose of it finally. 

What  the allswer does state, is this : that there were debts 
for abont $700, for whicll the clefendant was surety, and which 
\rere not among the enulne~atcd p r e f e r ~ ~ l  debts, and fell into 
tlie last class of "other debts," \rliicll wonlcl remain wholly 
unpaid, because of the deficiency of the fund ; and the claim 
oi  the answer is that the defendant has the right of applying 
his debt to those demancls, if he chcmses. 

Tile answer raises the point in the case, fairly. It is, whe- 
ther, in the view of a court of equity, the insolvent principal 
could assign t l ~ e  surety's debt, snbject, of conrse, to legal de- 
fenses existing a t  the tinle, for the purposes set forth in this 
deed, so as to conclude the surety ; or vhether the latter has 
the absolute right of applging, as he chooses, the money? he 
owed, to any of tile debts for which he was bound. As a gen- 
eral propoaitiun, the equity of a sarety is, evidently, that a11 
insolvent principal shall not assign a debt thc surety owes 
him, so as to throw a loss on the surety, by his being compell- 
ed to pay both debts. Hence, it is often said, tliat a surety, 
thongh he 1na-j not have paid the debt, for wliicli lie is surety, 
je t ,  llns the rights of a creditor, and may use his liabilities 
as eqnitable set-off6 against his debt, as against an assignee. 
But  i t  is manifest, that this equity of the silrety nlay be much 
varied by circnmstances ; and to enable us to understand its 
natnre, it may be well to look at it nnder different aspects. 
Now, altliough the surety is called a creditor, yet, he is not one 
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in fact, even in the view of the court of equity. I-Ie is only 
so ideally, for the purposes of snbrogation, and by that means 
defeat an assignment of liis debt, w11icl; woi~ld divert i t  from 
liis indemnity. IIence, if the surety be insolvent, as well as 
the principal, the surety has no eqnity i n  the matter, or, at a11 
events, bnt a clormant one; for, tlie comrnor~ creditor is not 
bound to let the surety have tlie benefit of his security, that 
he  may use i t  in satisfaction of liis own deb t ;  bnt he has a 
right to keep it for the purpose of obtaining payment from 
either the principal or the surety, vliichever slii~ll first get 
effects. The surety's liability, then, does not work an ex- 
tinguisliment of his debt, but only gives liiin a riglit to insist 
that his debts sliall not be so used as to malie him a 
loser thereby. That is his whole eqnity. If the snrety, 
then, be bound for but one debt of the principal, his 
own debt cannot be assigued, or, rather, the assignee will 
take it, subject to his eqnity ; that is, consiclering the equities of 
the parties up011 their intrinsic force, unairected by agreement 
exprecs or impliecl. But if the surety be bonnd for several 
debts arnonnting togetller to more than Itis own debt, upon 
what principle can lie, as an eqnity, claim the power of deter- 
mining to which of those obligations liis debt shall be applied? 
His  debt still subsists, and is the property of the principal, 
and, as such, he  may dispose of it a s  lie will, provided only it 
be  not so disposed of as not to exonerate the surety, on his 
liabilities, to tlie amount of it. Bnt if tlie assignment be 
made fbr the pnrpose of paging one of those liabilities, the 
debt of the surety does the very thing to which the surety's 
equity dedicated it. When tlie surety applies to the assignee 
of a bond overdue, for example, to surrender it, the latter 
may reply, I acliriowledge your equity, and have not inter- 
fered ~ i t h  it, but, in furtherance of it, I took your bond in  
satisfaction of another executed b r  the same principal, and 
yourself as his surety. Would not that be a complete answer? 
Indeed, if the surety be considered to all intents a creditor to 
the amount of liis liabilities, still, upon the acknowledged 
rule as to the right of applying payments, it w o d d  bs-the 
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privilege of the principal, as a debtor, to designate the partic- 
ular debt to be credited. There is no equity affecting that 
right . 

That is our case, except that this debt mas assigned as a 
part of a common fund for the pajnient of many debts, for 
some of which this defendant was not the surety. I t  is admit- 
ted, that may make a difference ; for, the surety is entitled to 
the benefit of his whole debt for his indemnity. If this assign- 
ment embraced nothing else but tlie defendant's debt, i t  be- 
ing for the benefit of others as well as the defendant, the ar- 
gunlent would be unansverable. But, in fact, i t  formed bnt 
a small amount of a fund of about $22,000-and for the debts 
secured in the first class, the defendant was the surety to the 
amount of upwards of $16,000, according to tl schedule of 
those debts filed by the acting trustee. For the portion of his 
debt talcen from him for the benefit of the common fund, i t  
thus appears that tlie defendant was conipensated, probably, 
tenfold ; and his equity not to have a loss thrown on him by 
his principal, has been respected. By making the assignment 
of the debt with other things, and directing the application so 
that this surety gets frorn the aggregate fund inore than he 
would from his debt, the assignment works no loss to him, 
but a gain. Upon the defendant's original equity, then, he 
has now no right to exempt his debt from the operation of the 
assignment, because, as it stands, it was to his advantage. 
But his privity to the arrangement makes the case still strong- 
er. Why did he not say at the time, my debt must be ex- 
cepted out of the assignnlent ? The reply would have been, 
take your debt and make the most of it, and then the other 
debts and effects will be conveyed to secure debts for which 
other persons are sureties. I Ie  made no such demand, but 
allowed a general assignment of all the debts, which is broad 
enough to cover his, and otlier property upon trusts for the 
payments of debts to a much larger amount than the fund, in 
R prescribed order, whereby he got much more than he would 
without the assignment. He, in truth, waived his equity for 
a compensation more than adequate ; and he cannot, now, set 
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i t  up in opposition to the provisions of the assignment, as to 
the order in which the debts are to be paid. 

The decree must, therefore, stand. 

PER CURIAJI, Rellcaring refused. 

ELIZB PURXELL and  others ugaimt  C. H. DUDLEY and  othem. 

The general intention of a testator, if declared in a will, must so far control a 
particular clause, as to prevent an absurdity and an incongruity with other 
provisions of the ~ 1 1 1 .  

TVhere, therefore, a testator left seventy-fire slaves to three of his sons, and a 
number of others to be sold, and out of the poceeds, for his debts to be 
paid, and to each of his three daughters, a sum equal to the estimated value 
of the share of the sons, and provided, that if such shares of the daughters 
were not equal to those of the sons, they should be made so by paying his 
daughters such sums as would make their shares equal to the value of 
the slaves given to the sons, and it turned out that the debts absorbed the 
whole fund; it was Held that the daughters could only claim from the sons 
so much as would make all their shares equal. 

CAUSE removed from the Court of Equity of Onslow County. 
Edward B. Dudley, made his will on the 15th of October, 

1852, and therein, after providing for his wife, devised and 
bequeathed as follows : 

" Thirdly. I give to my sons, Ohristopher, TQilliam 13. and 
Robert, and their heirs, as tenants in common, all my planta- 
tion and lands in Onslow county, and sixty slaves, including 
Jim and his wife, &c., and the balance of the sixty to be cho- 
sen by my sons ; and I direct that the whole of the said sixty 
slaves, when chosen, s l d  be valued by Edward Xontforth 
and George Ward. I also give to my said sons, all my horses, 
mules, cattle, hogs, sheep, and poultry, farming utensils, and 
plantation stock of' every kind, and I request my sons to keep 
this property and work it together." 

" Fourthly. I direct that all the residue of my slaves, ex- 
cept those mentioned in the ninth clause, be sold as soon as 
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convenient, and out of the money, arising from the sales, nlg 
executors shall pay my debts, and the residne of tlie said 
money, after p a ~ m e n t  of my debts, if not more t l~an  the valne 
of'the sixty negroee given to my sons, estimated, as above, I 
give and bequeath, to be equally divided between nly daog11- 
ters, Eliza A. Pnrnell, Jane Jolinson and Ahrgaret IIdll iennp. 
And if tlie said residue, after payment of my debts, be less 
tlian the estiniated valne of tlie said sixty slaves, then I desire 
and clircct that my saicl sons make up tlie deficiency to m y  
said daughters, by paying them such sum as  ill make tlie 
said residue eclnal to the said estimated value, and I charge 
the said deficiency upon tile lands and slaves given to m y  
said sons. A I I ~  if t l ~ e  saicl residue shall be greater than the 
estiu~ated val~le of tlle sixty slaves, then, the excess s l~al l  be 
equally divided among all my said children-my ol~ject in 
tke disposition of' my slaves, being to make tlle sllares of all 
lily ~lii ldren. in them, and tlieir proceeds, of equal valne." 

By  the fifth, sixtli, and seventh clauses, the testator gives 
specific legacies of stocls to his three daughters, reslmtively, 
and, by the ejglltli, lie confirms s o n ~ e  gifts of slaves he had 
made to his cliilclreri ; a ~ l d  in the nintli clause, he gi \  es cer- 
tain lands, and certain slaves, by name, to his esecrltors, in 
trust, for 2~ ge~i t l e~nan  and lady, named, daring t l~eir  livcs, 
and that of tlic survivor ; and upon the death of the snrrivor, 
i n  trust, to be sold, aud tlie proceeds divided equally among 
all his chilclren ; and the rest and residue of his estate, of' every 
kind, is then given to all his six children equally. 

By  a codicil, dated June  9tl1, 1853, he  disposes as follows : 
I increase the number of slaves, given to m y  sons, from sixty 

to sevent7-five-hereby altering the third arid fourth cla~ises 
of m y  will, so as to provide for the said increase in the num- 
ber of slaves, but in no other IVespect whatever." 

His  tn7o sons, Christopher and William H., are the esecnto~.s. 
The three daughters brought this bill against the three sons, 

praying for an account against the executors, and that what 
might be found due to the plaintiffs, respectively, should be 
paid by the executors, or be raised out of the land and slaves 
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give11 to the sons. Those slaves were selected by the sons, 
ancl valued at $37.425, by the persons designated in the will. 
After answers, submitting to an accoiint, it was referred to 
the master to t:ke the account of t l ~ e  administration, and as- 
certain tlle bnl,z~ice, after payment of debtp, applicable to the 
b:itisthction of t!~e l egc ies  to the ~tlaintiffs. The report ii, 
tlmt the reqitli~e of t l ~ e  shves, after t,llriug out seventy-five for 
tile sons, sold for $13,2l13 90, nr~d that t l ~ e  general 1.esic1ue of 
the estate, c011Abting of c a 4 ,  debts, sales of' c~.ops on hand, 
and farnitnl.e, and a balance of'intcrest received, amounted to 
$10,115 30-m:&ii$ nu aggregate of $"3,337 93, and that 
the clishnlwinents, \\,itliont tlie allowance of any comn~issions, 
amounted to $21.9-18 30, and, therefore, that the balance of 
this fund is only the sum of $1,379 54. 

There w e  two esceptio~ls to this report-one on the part of 
the plaintifis that the luuster elid not cl~nrge tile defendants 
with $100, the vnlr~e of the cotton seed wllich had been put up 
a t  the testator's death, for planting, the sncceecling year ; and 
the other, on the palst of the defendants, because no eommis- 
sions were allowed to t l ~ e  esecntors. 

Nooro and IT: A. TT;*iyl~t, for the plaintiffs. 
J 111. EI*IJCUL, for the dcf'endants. 

EUFFIN, J. The plaintiff's exception is allowed. Cotton 
geed is no more a part of "plnntation stock," tlmn corn or 
wheat f'or seed, or, indeed, for provisions for the year, and it 
therefore belongs to the general residue. 

The esecutow do not appear to have clain~ed cornmissions 
before tlie master, ancl therefore he very properly did not al- 
low them, and tho defenda~~ts  exception is overruled. But  i t  
would be futile to claim them, since that wonld only reduce 
the residne, and that  ducti ion the sons wonld have to make 
good out of their lancl and negroes, according to their argu- 
ment upon the main question ~vhich is now to be considered. 

Upon the finding ot'the xnaster that tlle proceeds of the residue 
of the slaves, after the payment of debts, is only $1,379 54, it is 

4 
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contended, on the part of the plaintiffs, that the sons must pay 
them in money as much as will, with $1,379 54, be equal to 
the estimated value of the set-enty-five slaves, that is, $37,425. 
The argument is based on the force of the t e r m  used in the 
sentence of tlie will, respecting tlle case that has happened : 
" If the said residue be less than the estimated valne of said 
slaves, then I direct that my sons sliall make np the deficiency 
to my daughters, by paying to them such sum as will make 
tlie said residne equal to the said estimated valne," and it takes 
those terms, as standing by themselves, in their literal sense, 
and creating, strictly, a contingency on rh ich  the valne of 
the whole of the negroes must go to the da~lghters. Bat the 
testator had no such meaning in that clause. On the contrary, 
it was merely to provide, in part, a mode by whicli the dangh- 
ters and sons shonld divide equally the two funds, consisting 
of the residne and tlie slaves, by leaving the property in the 
slaves with the sons, and charging it with money, in favor of 
the daughters, for equality. H e  expressly says that vas  the 

object " of the several particular directions for the sons' pay- 
ing rnore or less, and tlie declaration of that purpose is added 
as explanatory of those directions. They are, that if the resi- 
due should not be rnore nor less than the vsi~ie of the slaves- 
that is, just equal to it-the daughters were to lmve the whole 
of i t ;  if i t  should exceed the value of the slaves, tlie daugh- 
ters are to take as much of it as the slaves are valued at, and 
the excess equally divided between the six. That produces 
an exact equality in the two cases according to the declared 
intention. Then comes the case of the residue happening to 
be less than the value of the slaves, and in that case the 
daughters are to have it, and the sons are '' to make up the 
deficiency" to tlie daughters, in money. What deficiency? 
Plainly, that by which the daughters got less than the sons ; 
so as by that payment to produce equality again. I t  is said, 
however, that there are express directions how the deficiency 
is to be made up, namely, " by paying them such cum as will 
make the residne eqnal to the value of the slaves," and that 
such directions cannot be controlled by the use of any gen- 
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era1 term in other parts of tlle nill. But a will is to be taken 
d l  together, and each part may be more or less affircted by 
the contest;  and, certainly, different clauses are to be recon- 
ciled, if possible, and if that cannot be done, then tlie general 
illtelltion of tlle testator, if declared in the will, nlust so far 
colitrol a particular clause as to prevent an absurdity, and an 
iiicongrnity v i t h  other provisions wliicli might arise from its 
o ~ v n  terms-the particular intent jielding to tlie general intent 
mliere they are incornpatible. Here it is ilnpossible to doubt 
the purpose of the testotor; and the construction contended 
for by tlie plaintiffs is incongroous with the alternative pro- 
visions for equality in tlie other t ~ v o  cases of an equality or 
excess of the residue wit11 or above the ralae of the slaves, 
and directly inconsistent with tlle general declared purpose, 
" to 111alie tlie sliares of a11 my c h i l d l ~ ~  in the ncgroes or their 
proceeds of equal ~ a l u e . "  Tlierefore, that general provision 
may be transposed so as to annex it to each of the directions 
for the dispositions of tlle residue-wllicli is always admissi- 
ble to effectuate tlie in tent ;  and the clause under considera- 
tion will then reacl, k c b y  paying to my daugliters such sum as 
will niuke their $hayes of the slaves and their proceeds, and 
tlie s l~ l res  of my sons, equal in value." That is the only sen- 
sible meaning to be given to the will, as a whole, and makes 
i t  consistent with itself; and that was evidently the intention 
of the testator, and just b e t ~ e e n  the children. 

PER CCRIAX, Let the rights of the parties be declared 
accordingly 

ALONZO T. JERKINS agaizst XLESASDER MITCHELL AND WIFE 
and others. 

Adrancements in land, by a father, are not to be brought into hoichpot and 
accounted for in the division among his children of his real estate, unless the 
father dies totally intestate. 

XJohnston v. Johnston, 4 Ired Eq. 9, and &own v. Browg 2 Ired. Eq. 309, 
cited and approved.] 
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CAUSE removed from the Conrt of Equity of Craven Connty. 
Tliolnas Jerkins made his will in 1829, and died in 1836, 

when it was admitted to probate. The will c o n t a i ~ ~ s  several 
devises o f ~ e a l  estate, as well as bequests of' peiwnalty, but i t  
turns ont that all the realty whieh lie owned nt the date of the 
will, was disposed of 11~7 liiin bcfore that tirne, but the testator 
had acquired other and vultmhle estates in the town of New- 
Beme, and the county of Craven, and elsewliei-e, which are 
set ont and described, specifically, in tlie plaintiff's petition. 
The petitioner alleges that lie a ~ ~ d  tlie feme defendants are the 
only eliildren and heilwtt-law of Thomas Jeikins ; that pre- 
riously to his death, liis father had advanced his two sisters, 
by valuable donations of ],ex1 estate, conrejed by deed, and 
prays that partition may be r r d e  of the lands descended to 
them, and now held by tlle~n as tenants in common, and that in 
making such partition, the advancements of realty made in the 
testator's life-time may be taken into account, and charged 
against the defendants. 

The defendants answered, adtnitting tile allegations of the 
petition, and submitting to a division, but denying the right 
of the plaintiff to have their advancements brought into llotch- 
pot for his benefit. 

DonlzeZZ, B. l? Zoore and Xtevenson, for the plaintiff. 
Bubhzrd, IITarughton, Greene and Badger, for defendants. 

BATTLE, J. I n  the pleadings, and i n  the argument of the 
comsel, i t  is assnmed that the testator, Thomas Jerkins, died 
intestate as to his real estate. The reason of this is, that 
though he owned many tracts and parcels of land at  the time 
of his death, in  tlie year 1855, yet they .were ynrclrased after 
his will was made, which was in the year 1829, and therefore 
did not come within tlie operation of the act of 184-1, ch. 88., 
see. 3, which declares ' i that  every will shall be construed 
v i t h  reference to the real and personal estates comprised in 
it, to speak and take effect, as if i t  had been executed imme- 
diatey before the death of the testator or testatrix ; llnless a 
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contrary intention shall appear by the will." This Court had 
decidcd in the case of Bc~ttle c. 4iright,  9 Ired. Rep. 988, that 
this act did not apply to any will executed before its passage, 
a i d  the parties to this cause were light in treating the ques- 
tion as settled. But tliere is anotlier c1inl)ter of the act of 184-1, 
which has a11 in~portant bearing upon the case now before us, 
and is, in our opinion, decisive of it. The cli:y)tcr to wliich 
we allncle, is the j ls t ,  rvhicli p~aovicles in the first eection, 
" that where any 11e1,son s11all die intestate, ~ v h o  liad in his or 
her life-time advanced to any of his or her children personal 
property of what nature or 1;ind soever, of v d n e  Inore than a 
distributive share of tlie pei~sonal estate of said intestate, said 
child or ciiilclren, or those legally rel~resenting tlleln, sliall, in 
the division of the real estate of the said i~ttestate, if there be 
any, be cllarged xitl l  the escess in ralue wliicll lie or she has 
received as aforesaid, over and above an equal dist~.ibuiive 
share of said personal estate, and the said excess sliitll be a 
cllarge upon the share or sl~ares of the r e d  estate of' such child 
or children as have been excessively adwmced, as aforesaid." 
The second section enacts, ' l  that xilere any person s l~al l  die 
intestate, seised and possessed of any real estate, who had in  
his or her life-tin~e settled ally real estate on any child or 
cliildren of said intestate, of inore value tllan equal to the 
share ~v l~ ic l i  shall descel~d to tlie oilier cliildren of the intes- 
t>~te ,  s~ lch  child or cli i ld~~en, or their legal rep~~ese~itatives,  
shall, in tlic clistribntion of the personal estate of tlle said in- 
testate, if t h e  be any, Le clialged with the excess in value of 
tlie said real estate settled as aforesaid, over alid aljove the 
sltare ~ l l i c h  &all descend to the other children ; and the said 
excess in value sl~all  t e  a charge upon tlie shares of the per- 
sonal estate of tlie cllild or cliildren having real estate settled 
on liitn or Iier, as aforesaid." The prorisioix of the act of 
1844 were subsequently revised, and are contained, substan- 
tially, in the Itev. @ode ; (see cli. 38, see. 2, and c11. 61, see. 
2,) Lut RS the testator died before tllnt Code ment into opera- 
tion, we ha\ e referred to the language of the original act. 

Ur~der  tlie English statnte of distributions, as well as under 
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our act on that subject, i t  has always been held that no ad- 
vancements mere to be accounted for except in cases of total 
intestacy. See If'alton v. Ti(tlton, 14 Ves. Jun. 324 ; B r o m  
v. Byown, 2 Ired. Eq. 309. A different rule mas laid down by 
the Suprerne C o ~ ~ r t ,  under its former orgcanization, in  the ccise 
of Norzuood v. Branch, 2 Car. Lam Reps. 599, u p n  the con- 
struction of the acts of 1784, and 1795, (see 1 I'Lev. Statutes, 
ch. 35, sec. 1, Rule 2,) regulating the descent of real estate, 
and providing for bringing adva~~cenlents of land into hotch- 
pot. Tlint case was, ho~vever, brougllt into doubt by this 
Court in deciding the above-mentioned case of Brown v. 
B~own, and was entirely over-rnled in the snbseqnent one of 
Johnston v. Johnston, 4 Ired. Eq. 9. In  the latter case, the 
Court felt itself' at liberty, upon the strength of the principle 
established by the before-recited act of 1844, to decide that 
advancements in land by a father, are not to be brougl~t into 
hotchpot, and accounted for in the division among his child- 
ren, of his real estate, unless the father dies totally intestate. 

In  the present case, the fkther died after the passnge of the 
act of 1844, intestate as to liis real estate, bat testate as to his per- 
sonalpropcrty ; and the question arises, wlletl~er the act applies, 
so as to compel such of the testatator's children as had received 
from him adrancernents in land, to account for tliem in the 
division among all his children, of his real estate. W e  an- 
swer, unhesitatingly, in the negative; and we are saved the 
trouble of entering now into the process of reasoning, by which 
we are brought to this conclusion, because i t  has been already 
clearly and forcibly expressed in the case of Johnston v. Johm 
ston, to mhich we hace just referred. It is there said, that 
" the Legislature intended an equality between the children, 
where the parent did not lliinself produce inequality. There- 
fore, when the parent dies intestate, the act operates. But  
 here he disposes of liis own estate by will, the law does not 
interfere ; and if he disposes of a part only, the law does not 
iaterfere with his dispositions, as far as he made thern by hie 
will, but  suffers that inequality to stand, and divides the resi- 
due equally. Suppose a father to have two sons, aad to the el- 
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der he devises land worth £1000, and to the younger, land 
worth £500, and personalty worth £500: and leaves personalty 
undisposed of to the value of $1000, and land unclisposed of 
to the va111e of £500. I t  conld not he possible the Legislature 
rneant the second sonsliould have all the land descendecl,n~aking 
liis share of the ~.ealt,v 21000, as well ag liis brother's, and then 
that they should divide tlie $1000 personalty equally, as i t  is 
admitted, not~~i thstanding his legacy of 3500, they must do in  
respect to the personalty. So the very giving to one son by 
the will more than to another, sllon-s that tlie parent, for rea- 
sons satisfactoi-- to his own mind, intendecl a greater bounty 
to the one tlian t l ~ e  other;  and that intention the law did not 
mean to counteract.' I t  directs an equality, became i t  pre- 

\ 
snmes the parent wo~i{d naturally wish it. But liere the pa- 
rent creates tire ineqea\ity by liia own will, and the law never 
intended to tllrvart him." These rcriiarks, in extracting which 
we have corrected a misprint in t l ~ e  published Reports, show 
conclnsirely that Norwood v. Branch  mas decided upon a 
mistaken construction of the act of 1784, and 1795, and that 
those acts were never intended to apply to a case of partial 
intestacy as to real estate. The process of reasoning is equal- 
ly  strong to prove that the act of 1844 was designed to oper- 
ate only on cases of total intestacy, both as to realty and per- 
sonalty. The act makes both kinds of estate one fund in re- 
spect to aclrancements, and is expressly confined to cases 
where "any person shall die intestate, who in his or her life- 
time advanced to any cliild personal property," kc. ,  and 
' b  where any person shall die inteatate, seized and possessed of 
any real estate, who in llis or her life-time settled any real 
estate on any cliild," k c .  Tile intestacy here spoken of, must 
mean a total intestacy as to both real and personal estate, be- 
cause a partial intestacy as to both, considered as one fund, 
caused by a total intestacy as to one and not as to the other, 
would manifestly produce the same inequality by the will of 
the  parent, as if i t  were caused by a partial intestacy as to 
each kind of property. The act was never intended to inter- 
fere in  any case where the parent himself had by his will 



212 IN THE SUPRENE COURT. 

Towe v .  Newbold. 

produced an inequality by giving to one of his children either 
land or chattels, and not to the others. But  where he dies 
totally intestate as to all his property of eyery kind, then the 
act provides for an equality, as near as i t  can, by directing 
that such of the cllildren as have been advanced by the intes- 
tate in his life-time, in either realty or pelsonalty, shall ac- 
connt for the advancement in the division of both. 

W e  conclude, theu, that as Thomas Jerkins did not die alto- 
gether intestate, the plaintiff, his son, cannot call upon the 
feme defendants, his daaghters, to brillg into hotchpot the 
lands which had been settled upon them by their father in his 
life-time. This view of the case makes it nnnecessarjr for us 
to consider whether the defendant, J h s .  Mitchell, was ad- 
vanced in such a manner as would have made her accountable 
had her father died without leaving a will, or whether in such 
a case the defendant, Mrs. McIlwain, would liave Lad to ac- 
count for one-half, or the whole of the land given to her and 
her  husband, and the survivor in fee. The plaintiffs may liave 
a decree for the partition of the lands mentioned i11 the ylead- 
iugs upon the principal announced in this opinion. 

PER CURIA>[, Decree accordingly. 

J-4MES TOWE and others against JAMES NEWBOLD avd another. 

Where a surety has paid money, he is entitled to an assignment of all the se- 
curities that the creditor held, and to substitution, and in that case, the 
creditor need not be a party ; but where he has not paid the debt, he may 
have relief, but the cred~tor must then be a party. 

Where it appeared that a party took, without endorsement, from a guardian, 
notes, payable to him as such, by paying the money in fdl, which rvas done 
at the request of the makers, to avoid being sued thereon, it was Neld that 
the circilmstances repelled the idea of fraud, and that there was no ground 
to  seek for exoneration, by following the notes. 

 cam^ removed from the Conrt of Equity of Perquimons co. 
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Four notes, of $300 each, with an amount of interest there- 
on, drawn by William T. Sumner and J. M. Sumner, and pay- 
able to T i l l i s  II. Bagley, gnnrdian, to Anderson Woodly, 
were. a t  two s e r e i d  dater, delirered to the defendant, James 
Yewbold, by the said Baglcj; and tlie plnintifh, who were the 
surcties on Bagleg's guardian bond, seek to be sul~stitnteil to 
the rights of the ~ ~ a r d ,  alleging that t l~ese transfers ve re  wit11 
notice of the character of these instruments, and that the same 
were fraudulent, and with the frill 1;nowledge that Uaplcy was 
raising the money on them for his own private pniposes, in 
anticipation of insolvency. The bill alleges. tliat Ihg lcy  be- 
came insvlrent after using his ward's money, and that the 
plaintifh, as his sureties, mere liable for large sulus of money 
on account of this guardianship. 

Tile :insn7er of Newbold denies tlie frand alleged, and s a p  
tliat, as to two of the notes, TTTilliam T. Snmner called on llirii 
in the year 1853, and desired him to pay to Bagley the alnonnt 
of them, take tlleni up ,  and to permit him and his brother to 
make a note to him for the amount; lie said he Iiacl been no- 
tified by Bagley to pay the same, and was afraid he ~vonld be 
sued on them, if they were not paid ; that 11e agreed to do so, 
but  not being p r e p a i d  to complete tlie arrangement, i t  was 
delajecl f'or some t ime;  that in tlie mean time, seeing the 
surety to the notes, M'r. J. N. Snmner, lie told 11im what his 
brother had proposed, and he acquiesced in the plan, and 
professed llis willingness to go into the new note ; that shortly 
thereafter, meeting with Cagley, lie told liim vliat  llatl been 
proposed by the Sumners, and he, Bagley, sl~ortly after sent 
the notes to him, by liis son, wit11 anthority to receive the 
n~oney,  and lland him over the notes; that lie did pay tllc 
full alnotunt, calIed for in the papers, with the interest t l ~ a t  had 
accr~ied ; that he being the gu,zrdi:ul of a cliilrl of a 111.. H a y -  
rell, took from the S~imners new notes for the amount paid for 
them, payable to him, as guardian, and delivered the former 
notes to the makers ; and he had no other ~ i c w  tlian to invest 
his ward's money ; that as to the o t h e ~  two notes, lie s a p ,  at 
February term, 1850, of Yerquimons County Court, he mas 
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appointed gnarclinn to the heirs of James IIarrell, and the 
adnli~~istlxior passed to him ,z claim, which mas in the hands 
of Bagley ihr collectio~l ; that the latter told him he had col- 
lected tlie moner, and wiJiecl to know if a bond, with suffi- 
cient snletiei, p:yable to him, as gnurclian, woulcl not snit 
hiui ; to nliicll lie agreed ; that lhg ley  told him he was not 
just ready to inalce the note, but Iiaiidecl to him a b m d l e  of' 
notes to nd;e him safe until he could comply with the pro- 
posed terms, stating that two of the notes included were on 
the Messrs. Snulners, for ahoilt $300 each ; that having full 
confidelice in the responsibility of Bagley, he  a t  first cleclin- 
ed receiving the deposit, bnt on beir~g 111,ged to clo so, he re- 
l~ictnntly took i t ;  that he kept the bundle, thlis committed to 
him, witliont llavillg opened it till the 18th of April, ensuing, 
n7lle11 Mr. Bagley gave Ilini, as guardian, his note, for the 
whole arnonnt due his ~ r a l d s ,  with V. T. Sumner and J. M. 
Sumner as bnrcties, whereupon, he handed him the package 
back again, in the exact condition i t  was in when he received 
it, with no otller Bnowledge as to the character of its contents 
than was conrered by Baglej's remark above stated. The 
answer of Ihgley, gives the same account of these transac- 
tions, and he adds, that he transferred the latter notes ai'ter- 
w a d s  to another person. Tlle testimony dues not contraclict 
New'uolds's answer. 

Tlle bill, filed, does not allege that the plaintiff's ever paid 
the money for wllicll they became liable for Bagley, nor is the 
ward niade a party to the snit. 

The cause was set down for hearing on the bill, answers and 
proofs, and sent to this Court. 

Smith and Pool, for plaintiffs. 
Jo idan ,  W. A. Jfoore and Brooks, for defendants. 

P x ~ n s o x ,  C. J. The plaintiffs are the sureties of the de- 
fendant, Eagley, on his bond, as guardian ; they allege that 
Bagley fraudulently transferred four notes, which he held, as 
guardian, to the defendant, Newbold, and that Bagley is in- 
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~olven t ,  and the object of the hill is to be snhstituted to the 
rights of the wards, to follow tlie fund for exoneration. 

The bill is fatally defectire in this, t l~ere  is nc, averment 
that the plaintiffs have paid the amount due to the wards, and 
they w e  not made parties. Wliere w surety pays the debt, he 
is entitled to an assignment of the secnrities, held by the cred- 
itor, slid to snbstitntion : B t i m o n  v. TAonzas, 2 Jones' Eq. 
414; where he has not pnid the cleht, lie inns hare relief, bnt 
the creditor mast then be made a party ; Bunting v. BiclLs, 
2 Der .  ancl Cat. Eq. 130. 

As this objection was not taken on tlie healing, arid the 
argument was put on the evidence, which seems to be full on 
both sides, it is proper to decide tlie case on the nie:,its. The 
allegations of tlie bill are not snstainecl bv tlie proof in con- 
tradiction to the answcr of the defendant, Xewhold, in re- 
spect to the four notes, mentioned in the pleadings. A s  to 
two of them, the allegation that they came to the hands of 
Newbold, is very indefinite, and 11e denies it positively; it is 
matter abont mliicll he could not be mistaken, arid the evi- 
dence is not sufticient to establish i t  in tlie face of liis answer. 

As to tlie other two, he alleges that lie aclranced tlie money, 
in  full, for them, at  the reqnest, and as the agent of the ohli- 
gors, William and J a n ~ e s  Suniner ; the Surnners :idlnit that 
they reqlxestecl him to take tl~ern up, and after-\varcls substitu- 
ted their notes, payable to xewl~olcl, and took tl~erri u p  from 
hiin ; but they say the agreement was, that he slionld take 
them up by gi\-ing Bagley a credit on a note, wllicli he (New- 
bold) held against him, ancl upon which, Tlrillititn Sumner mas 
a surety. It is clearly proved that Newbold did pay to Bagley 
the fuLZ amount of the notes, 1 7 ~  nzoney, and that he discliarg- 
ed then1 at the request of the obliyors. Whether he ought to 
have done so, with the money, or by a credit on Bagley's note, 
is a matter which does not concern the plaintiffs, for the alle- 
gation of fraud, in respect to them, is met by the fact, that 
the notes were taken up at the request of the obligors. 

PEE CLJEIAM, Bill dismissed. 
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C ~ r - v :  removed f ro~i l  the Court of Ecluitr of 0r:lilge county. 

O n  the 22rd of Septenibei., 1952, Anne L. TToo(1s. of O ~ x n g e  
county, by deed, conr -e~ed  to tlie dcfenclaiit, O ~ i n o n d  1:. 
I,oi~g, tlirce d : ~ r e s ,  ill trnst for her ,  d r i ~ ~ i n g l i e ~ ~ n n t n r a l  life, and 
npoii I!:.!. c!eatli, u p n  t r t~s t  L '  to send tllem to Zi l~cr ia  or sollie 
free St:~te.  if tilcy lnnlie cl~oice to go, nitliill oue y e ~ i r  nt'tcr my  
death,  aiicl it' Ellen slioiild Iiave ally cliilclre~l, they a13c to go 
wit11 lie:.; 11nt if tlle negroes slioulcl not clioose to ~ ( 7 ,  tliei~ 
tliey are :ill to beloi!g to dleu:i~~cler Fintlley, wit11 t l ~ c  illcrease 
of' Ellell, if' any." Ariiie L. Tooi ls  lind the use of t!ie negroes, 
accoit1;ng to the cleecl, until siie ~ l i e ~ l  illteatate, in 1 S j ' i ;  and 
t l~eil  tile tlefe~idant, Long, tool; tlielil into posses-ioi), a11c1 they 
elected to go to 1,iLe:ia or to orie of the IT~l i te~l  Siates, in 
vliicli dd1~1 .y  dues not exist, in order to be flee t!iere. 

The i)!,ti~ltifY, R e d d i ~ ~ g ,  acl~ni~iistered on tlie estate of Xra. 
Woods, ant1 fi1c.d this bill against Long and Fiiidley, alleging 
tlint the deed was obtained by undue influe~iee, or ohier nn- 
fair Illem;, ailcl when Urs.  TFToods was in  extrenie old age, 
and  witli(1nt ~ u e ~ i t n l  capacity to 111nl;e a c o n t ~ w t  or convey- 
ance of pl,i,perty ; and also insisting, that tlie deed is r-oid b y  
~ e a s o n  of the  i l legali t j  of its pnlspose of emmcipniion, and that 
u trust, t l ie~efore,  resulted to the grantor ; and i t  the11 prays, 
that  the clefelidants may be declared tmstees for the plaintiff, 
a ~ i d  surrender tlie slaves to him, and account for tlie profits 
silice the dent11 of the intestate. 
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Gr.nham, for plaintiffs. 
PhilZiys and T. BL~$~L, JT., for defendants. 

BUBFIK, J. The answers and proof's establish very satisfac- 
torily the calmcity of tlie party to the deed, and tliat tllere is 
nothing in the manner in which it was obtained to ilnpeacll 
it. 

I t  was insisted, however, tliat it is void, hecause it is a deed 
of emancipation, or for e ~ ~ a n c i p a t i o ~ l ,  and such a deed cannot 
be effectual, in in onr la[\-, since the only emzucip;ition pro- 
vided for, in tlie statute, is either by the owner llitnself; upon 
petition to the su1)erior court, or by an executor under the 
direction of a will, and on petition. I t  is inferred that the 
deed is void, because the act declares, that no slnve shall be 
set free but according to the provisions of the act ; n-liich are 
supposed to exclude every inode of en~ancipation, bnt the two 
just mentioned. That seems, to the Court, to be an entire 
misapprehension of the act. Keither a cleed of cn1nncip:ttion 
by  the owner, nor a direction in a will to tliat eifect, consti- 
tutes a valid emancipation here, until allowed by the court, 
as prescribed in the statute. But when a deed is inacle by the 
owner of a slave to another person, upon a trnst, to liave the 
slave emancipated, there, the trustee becomes the owner, and 
he may, as such, either proceed to procure the emancipation 
here, under our law, or carry the slave to ariotlier country, 
where he may be free withont observing the cwernonics which 
we require. I t  is totally immaterial to this purpose, by what 
kind of instrument the trust, for emancipation, may be crea- 
ted, ~vliether a deed or a will. I t  is most comn~onlp, indeed, 
a will, becaase most persons wish to keep the control of their 
property as long as they live, and, therefore, prefer a revo- 
cable, to an irrevocable instrument, on sac11 occasions. The 
question, however, on each, is always tlie same ; namely, 
whether the particular kind of emancipation prescribed, or 
contemplated, contravenes the provisions or the policy of our 
law. If it does not, the trust is not illegal, and will be exe- 
cuted ; while, if i t  does, that trust becomes ineffectual, and mil l  
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resnlt to tlie donor, or go over to some other person, according 
to the lilnjtations contained in the instrument. I t  happens, 
that one of the earliest cases, on this subject, arose on a deed, 
that of S~CC~IZS V. B y ,  1 Der .  Eq. 493 ; and it did not occur 
to any one, that any thing depended on that circulnstance, 
but tlie dccision v a s  founded exclnsirely on tlic h c t ,  that 
upon the face of the deed, there was a tmst for Ixeplng the 
negroes here, on the said Elx's land," either in :,n emanci- 
pated state, or in one of qnalified bondage ; and vherlier i t  
were tlie one or the other, i t  was equally against law. Tliere- 
fore, the Court held, that the trustee could not hold them as 
slaves, but that tlie trust resnlted to the donor and her ndmin- 
istrator. It w : ~  arg~~ecl ,  indeed, in tliat case, that the Conrt 
~vould give no relief' against the trustee, beclz~rse the pulapose 
being nnlawfnl, and the deed 11avingp:tssed tlielegitl title, equity 
wonld help ~icitller party. In rei'erence to that p i n t ,  Chief 
Justice I~I~,YII~:EQOX, states clearly, that there can be no cliffer- 
ence betneen a trnst declared 1)y deed, or l ~ y  will, and that, 
if it be illegal, a trust will result in both cases. KOIT, by re- 
peated decisions, it is tlie settled law of this State, tl1,zt snch n 
trust as the one before n., fhr carrying the negroes out of 
Sort l i  Carolina, to l i r e  as free ~ ) e i ~ ~ o n s ,  in a free coantry, i3 

not illegal, hut  perf'ectlp ralid. The c a v s  were all ~eviewed,  
and the question fully discussed in Thompon v. A 7 d i n ,  
when finally decided on tlie petition to rehear, 8 Ire. Eq. 32, 
and has ever since been considered at  rest. 

a Ion It was further objected, that the the trust for eliiancip t' 
fails, because i t  is made to depend on the election of the 
slaves to go amay as free persons, or to stay 1ie1.e as slaves, 
and they have not a legal capacity to malie an election. It 
may be rernarlml on tliat, first, that tlie p i n t  will not bear 
debate in the con& of this State, as the contrary has been so 
often held and acted on here as to be concluded. In the next 
place, i t  is not true in  point of fact or law, that slaves have 
not a mental or a moral capacity to i n a h  the election to be 
free, and, if needful to that end, to go abroad for thatlpnrpose. 
From the nature of slavery, they are denied a legal capacity 
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to make contracts or acquire property while reniaining in 
that state ; but they are responsible llurnan beings, having 
intelligence to know right from wrong, and perceptions of 
pleasure and pain, and of tlie difference between bondage and 
freedom, and thus, by na tn~e ,  they are competent to give or 
withhold their assent to things that concern their state. All 
that is implied, necessarily, as aqsnined in law, wllere emnn- 
cipation is allowed at all;  for, it cl~anges the relation between 
the owner and the slave, and that requires tlie assent of both, 
and is sanctioned by the lam as existing in nature. It ]nay 
be regulated or even prohibited by the law. But no one ever 
thought that it required a ninnicipal lam to confer the right 
of manumission on the owiier, or the capacity of accepting 
freedom by the slave. They pre-exist, and are founded in na- 
ture, just as other capacities for dealings between man and 
man. IIence, too, dispositions of property, as a provision for 
them, after enlancipation shall 11are takcn effect, have been 
sustainecl as executory devises upon the same principle, that a 
legacy to one, sui j w i s  is. The power of emancipation in- 
cludes not only the porver of absolute emancipation, but of 
one on a condition ; provided the condition be not of a nntnre 
to defeat the provisions or policy of o w  law prohibiting 
emancipated negroes from residing in this State ; and t l~a t  is, 
plainly, not the case where the trust is tliat they shall remain 
here as slaves, unless they can be sect away, with their own 
consent, given within one year, for the purpose of being free 
elsewhere. The Court cannot hesitate in holding, tliat to the 
admitted capacity of accepting emancipation, there is inher- 
ent a legal capacity to assent to all those incidents which go 
to make the emancipation itself effectual. 

But, if those positions were all untrue, the case f'or the plain- 
tiff would be none tlie better: since, in this case, the trust for 
the other defendant, Findley, effectually disposes of the whole 
property, and leaves nothing to result. The deed is not taint- 
ed  by any immoral or illegal purpose avoiding the wliole deed. 
The most that has been, or can be said against it, as affected by 
its contents merely, is that one of the trusts cannot be carried 
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into effect. E a t  that cannot p ~ e r e n t  another trust, n.Iiic11 in  
itself is entiwly Ianfnl, from being esecnted. It is like the 
case of a will, n llicli dil ects emancipatio~i here, and an nppli- 
cation to the Legislai~ire to allow it, and,  if that shall fail, 
sives tile slat cs 01 er, as property, to mother person ; in nllich 
case there is uo do1111t t l~nt ,  supposing no secrel illegal trust 
attached to tlle ulterior lilliit:ttion, i t  would be good. T h e n ,  
therofo:.e, tllc c n l ~ a c i ! ~  of \lie donor in this case to execnte the 
deed i2 est,~bli?liecl, it puts an end to all right in the plain- 
tiff. 

PEP, CTRIAII, Bill dismissed with costs. 

\Vhere a bill is filctl by one it1 po?session of a fund ~vhicli hc alleges is claimed 
by two pwons  n.lio111 lie calls u11on to ~nterplcad and settle the matter of 
right between thcm, so dint Ile niny be iixleml~ilied, sliows, aJ7irnzutiuely, 
that ccitl~er of thc deil-ndnnts is cntitled to the moncy, a demurrer by 
one of tllein will lic s~istni~icil which vill virtually decide tile cause as to 
both. 

Where a dare  vns perniitted by 11% owner to esercise his om1 discretion in 
the employmeilt of Ills time, acting really as a freeman, such o\vner cannot 
recover f ron a third pewon tlte proceeds of p~operty ~rhieli  the slave had 
acquired and wliich had conic into the hands of such third person as tlie 
agent of the slave. Nor cnn the party who let the slave have the pro- 
perty, recorer tlie prcceeik thereof fi.om the agent of the slave, although he 
may have sold it  on a credit, and not hare been paid for it. 

O a u s ~  removed f o ~  argument from the Court of Equity of 
Guilford county. 

The bill states the following case : A negro, called Daniel 
Jones, employed the plaintiff to sell a buggy and jackass for 
him. Tlie plaintiff took the articles to South Carolina, and 
sold them for $450 ; of which, the sum of $250 was to be paid 
a t  a subsequent time, and was secured by a note of the pur- 
chaser to the plaintiff. On his return, the plaintiff delivered 
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to tlie negro what he  had received, and agreed to collect; tho 
money dne on the note and account to him for i t  ; and the  
plaintiff ;~ftern-nrds collected the money, and after deducting 
his wages and some specified cllil~.ges, t11el.e ~.elniiineil a. bal- 
slice ot' $225,OG, in his hands. & d l  of the clet'ellclnnts, Stanlp 
and Swnirt, clni~netl  tile money, and the plaintiff desired to 
~ C L T  i t  to the one to  wl~oin i t  l)elongs, as lie sets up no claim 
to it. Tilo bill states t l ~ e  Inaniicr in wl~icli the defendants re- 
spectively claim, ns f;)llon.s, xs tile pl,zil~ tiff has been il~folmetl : 
Some yea] s l)efole the fi)wgoing ti.,~r~aactions, one I%Cc?rh,~stc~.s 
soid and C O I I \ . ~ J E C ~  t l ~ e  r i c p ~ ,  Daniel, to Joshua Stanly, at the 
price of $300, for nllich Statlly and seven oii~ers. gave their 
bund, n i t l i  : i r ~  nl~dcrstaridit~g betweeri all the prtrties, tlrat the 
negro xas  to hace his own time, allcl the proceeds of 11;s labor, 
arid was to pay tile bond as 11c could earn the rrionep ; and  
upon tlie i'nll 1 ) q ~ " i e n t ,  lie was to he free ; Lilt that there was, 
i n  fact, s r ~ c l ~  an  untlerstanding, 01. wl~etlier the price was ever 
paid, or if so, by w i i ~ l n ,  the plitiritift' is not irifor~ncd. The 

I bili si:ltes, a lw ,  that  tlie 11eg1.o did have liis time, and the pro- 
ceeds of his labor, tbr a conbiderable period, anti carried on 
i!ie babiness of' nlaking and selling bripgies, in the county of 
GuilFold, wliere a11 tlie parties lived ; and wliile so engaged, 

eri~plojetl  tlie pl;tintiff: in tlic agency l)efoie-nientioned. 
, ~ f t e r n a l d s ,  Josl~uil  S t : i ~ i l ~  died, u i t l  the defendant, Abigail 
Stan]?, aclnlinisteretl on his estate, nild, in that cllarxcter, tool< 
tile neg1.o into possession, and 11c)lds llini as part of the estate, 
and alijo clernauds the rnolicy in the 1)laintifl"s hands, as the 
arniligs of tlie s1:lve. The bill f ~ w t l w  states, tllat w l~ i l e  the 
negro was w o ~ . l i i ~ g  f'or llilnself, and carr j ing  on liis shop, tlie 
defendant, Swain, sold to him ilie j:lcknbs in question, a t  the  
 rice of $350; but  wlictller it was paid or not, thc plaintiff 
does not know, tliougli Swain alleges that i t  has not been, and 
on that  gronnd lie claims the money fi.on~ tlie plaintiff as part  
of the price of the jackass. The bill states that tlie l~laintiff  
i n f o r . ~ ~ ~ e d  eacli of tlie def'cndants of the s u m  in liis hands, and 
that he set up no claim to it, and was desirous of paying it to 
wllonisoever i t  belonged, and requested them to come to an 

5 
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adjustment betyeen themselves, so that he might safely pay 
tlie money to one of them, without the risk of being-sucd by  
tlie other ; bnt they refused, and both threatened to sue him. 
The bill disclaiii~s all interest of the plaintiff in the money, 
and states that mith the bill lie deposited it in the master's 
office, and submits that it may 11e paid out to that one of tlie 
defendants in whom the Court may decree the right to be ; 
and it p ra j s  that the defendants, Stanly and Swain, may be 
compelled to interpleacl, and tlie plaintiff discharged from 
further liability for the money. There is annexed to the bill 
the usual affidavit, clenjing collusion ; and, i t  adds, that the 
facts stated in the bill are true. 

Swain answered, and the plaintiff took replication. Stanly 
put  in a demurrer for want of equity, which was set down for 
argument;  and the cause mas then transferred to tllib Court 
on tlie bill and demwrer, and retained in  the Conrt of Equity 
as between the plaintiff and the other defendant. 

Gorrcll, for the plaintiff. 
McLean, Kitt~eZl and Larder, for the defendant. 

Rrrwm, J. The canse is brouglrt here under the new pro- 
vision in the Rerisecl Code, ch. 38, see. 21, mhicli, it may be 
feared, will prove incon~renient-especially in a case of this 
sort, where a decision for one of tlie defendants probably dis- 
poses, virtually, of the canse as to both, witliont its being 
known wlmt state the ansLver may put the case in as to the 
other defendant. But as the law is clear, the Court must as- 
sU1ne the jnrisdiction. 

The demwrer raises the question, whether the bill niakes a 
case fit  for an interpleading bill I n  Shaw v. Ca~te7~, 8 Paige 
339, Cllancellor WALW~RTII says, that if a bill states a 
case, which s l i o ~ s  that one defendant is entitled to the duty, 
and the other is not, both may demur ; the one, because the 
plaintiff has a defence a t  law agzinst him ; the other, because 
the plaintiff has no legal or equitable defence against him. 
Therefore he warns plaintiffs, in bills of this kind, of the dan- 
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ger  of stating, affirmatively, the facts on whicll the legal rights 
of the defendants depend, since tlie fonndation of tlle relief 
askcd, is, tlint the plaintiff is, from ignorance of the rights, 
aud from doubtsof the f'acts, unable to ascertain to which of the 
defendants he is to account. TFTitliout a d ~ e r t i n g  minutely 
to the several allegations in the bill, i t  is sufficient to remark, 
that there are affirmative statements in it, snfficient to show 
that, in truth, neither of the defendants has a rigllt to this 
money, and, therefore, that the bill must be dismissed on dc- 
murrer;  for, to sustain it, mould be requiring tlie defendants 
to engage in a litigation, by which neither of tllenl can gain, 
and Loth must iose time and costs. 

I t  is apparent that the claini of Swain is unfounded. After 
a sale to the slave. he cannot treat the propelty as remaining 
in himself', arid claim the price for which the plaintiff sold the 
jackass, as money had and received to his use. If the ncgro 
paid the l)rice, rnanifestly tlie scller, with the price in his 
pocket, could not recover the thing also, from the person to 
whom the negro had sold it, nor, by consequence, the price 
received fro111 the negro's vendee. If the negro did not pay 
the pn~.cliase-money, and was trusted for it, there would be 
the same ~ m n l t  ; for. by the sale and deliwry-an executed 
contract-tile seller divested himself of the property, and no 
equity or lien would follow tlle property, whether it be in 
the slave or the master, or the vendee of the slave, but the 
seller can look only to the slave, whom he trusted. Cut, in 
truth, the law makes such dealing: with a slave nnlawfnl and 
criminal ; and a person thus dealing by an execnted act of 
sale to a slave, cannot found an action on his own illegal act, 
upon a sngsestion that the sale was ineffectual to pass the 
property. The purpose of the law is to suppress such trans- 
actions, and, therefore, i t  will give no aid to a party to them 
touching any matter growing out of the breach of the law. 
If i t  be said, that this sale might have been by consent of the 
master; the reply is, that then the sale would not be void, but 
tile property would pass and vest either in the slave or the 
master, and in either w v  it would be diveated out of the sel- 
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lei*. So that in no conceivable manner can any right vest in 
Swain upon which 11e can have an action for tlie tbimg, or the 

of tlla sale of it. 
Then, as to the title of Starhy. It is an indictable misde- 

meanor in the u w w  of a slave to hire to llim his own time, 
or let him go at large as a f'lwnlan, exercising 11;s own dis- 
cretion ill the enlplogmcnt of his timc. The pulpose of the 
law is to kcep a slave alwags under thc dominion and in~me- 
diate ordering of the iuastcr. I t  would completely defeat 
those provisions to allow the owner actions against third per- 
sons founded on clealir~gs \ritli the slarc in  tllat sitnatiot~, npon 
tile idea that the earnillgs of' the slarc, or  the things h ~ ~ g l l t  
by hiln, belong, in law, to tlie niaster. If the master can get 
hold of' tile earnings, or things that arc called the p!~)pcrty of 
tile slave, lie may, N7d of coilrse he can keep them ; for there 
is none to deprive l l i i r r  of them. But 11e ought not to rccover 
from another, tllillgd sold to hiln by t l ~ c  slitvc, wllile thc own- 
er was illegally allowir~g 11i1n to act as a fi.cemnn, nor a debt, 
so to speak, drie to the slave upon transactiolrs dwing tho 
period of' quasi freetlottl. The hrv woulcl be false to itself, 
ancl to good fiiitll towards third 1x1-sons, if it gave ~ ~ i c l i  an ac- 
tion, and tliercby held out inducements to bl.eaclles of the 
law, aild deceptions OIL the p~il)lic, n11o deal with a slave al- 
lowed by the owner tlins to hvld himself out as a f'lee~nan. 
Hence, in such cases, the owncr cannot impugn the executed 
contracts of the S L V ~ ,  nor ellforce those that arc executor?. 
Altl~ougli the s law c:tnnot I*ecovels this money fi-om tho  plain- 
tiff, yet that does not nntliorise the owner to do so. Tlle slave 
is concluded by his incapacity, and the owner I)y his demerits. 
It follom, that in this case, as in many otl1e1.s. the maxim 
potiov est conditio possid( ntis, applies ; and the l,laintiR, 
while he cannot maintain this bill, lnay hold the fu~id,  since 
neither of the defendants call get i t  f'roin llinl. T l ~ e  dc~uurrer  
ouglit, therefore, to be sustained, aud the bill disnlibsecl with 
costs as to Stanly. As that defendant declines inte~.l)leading, 
and it cannot now be decreed, the plaintiff' Innst ltave leave 
to withdraw his deposit, and bc at liberty, notwitl~standiug t l ~ c  
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decree, to set up  all defences in any litigation Ite may here- 
after have, tonching this fund, with tire defendants, or either 
of thetn. This opinion must be certified to the court of equity 
with instructions to proceed in the cause in conformity to it. 

PER CCEIAM, Decree accordi n g l ~  

J. L JABIES ngnbzst ShNIJEL NORBIS and others 

Where the defendants, i n  their answer to a bill for an injunction, disclose the 
fact, that they la re  no substantial interest tu the subject-rnattcr of the bill, 
but that a third person, who is not  a party, is alo~le interested, tlie Court 
will not dissolve the injunction a t  the instanec, and for the benefit, of such 
t l i~rd  persolt 

API>EAI, from an inte~beutory order of the C m r t  of Eqliity of 
Wake eomty, rnacle at the Pall Term, 1858, GALDWELL, J. ,  
yresidiq.  

011 tile 15th day of Augnst, 1855, the defendant, James F. 
Jordan, by n deed of trust, conreged ;L house and lot, in the 
city of Raleigh, to John G. Williams, to sccure a debt to the 
plaintiff, of abont $4400, wllich was registered 23rd of August, 
1855, under rvllieh, tine lot  ill qnestion was afterwards sold to 
the piait~tiff, and it deed ~nacle to liim for the exme. At the 
August Term, 1855, of Wake Contrty Court, which began its 
session on the 20th of that nlonth, tlle tlefcndant, Samuel Nor- 
ria, obtained a jnclgt~~eat against the defewdarats, dorclnn and 
Coolie, for the sum of $B00,33,  with intel*est and costs ; itt 
wl~ich debt Cookc was t l ~ e  surety of Sordaa. At the 
time of the rendition of this jnclgrnent, it was agreed between 
Yorris arid Jordan. that no execntion sho~~ICl issne, nntil or- 
cicred by the philitiff, or Iris attorney, and n tnet~iorandum, to 
that eft'ect, waa entered on the court docket. Xo  execntion 
was issued unt i l  a few days before the Korcnibcr term follow- 
ing, when one did issue, and WAS levied upon the Iiouse and 
lot in question. A venditio~zi e x p n a s  was issued apou this 
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Iti'uston, i S i a . ,  hi- the defendants- 

BATTLE, 3. The injunction was, as we think, improperly 
dissolved, npon the motion of both or either of the parties, 
whose answers were filed in  the Court below. Neither of the 
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defendants, Sorr is  or Coolre, had any interest in tlie cause, 
which could possibly be injured or prejudiced by the contin- 
uance of the injunction, while tlie plaintiff might be put to 
serious inconvenience by its dissolntion. Sorr is  adniitted 
tliat the rnoney had been paid hi111 on liis execntion, but he 
did not know by wlioin the pajliient had been made. The 
execution as to him, therefore, was satisfied, and he had no 
fnrtlier interest in it. The defendant Colie, ~ h o  was the surety 
of Jordan, the principal debtor, stated. that the money was 
paid on the execution, bnt not by hiin; and tliat he was in- 
formed, ::nd believed, that it m s  aclvmced by High, the sher- 
iff of Wake connty, in wllose Iiands the writ of uenclitioni ea- 
yonm liatl been placed for execution. Coolie, therefore, liad 
no such interest in the matter, as authorised him to move in 
the cause. The sheriff High, then, i t  seems, was the only 
person interested in the enforcement of the execution, and he 
was not before the Court. The counsel for the defendants, 
coutencls that, as High mas a stranger to the judgment and 
execution, his payment of the rrloney to the plaintiff, in the 
execution, could not be a satisfaction of it. That rimy betrue, 
and for the sake of a~gument ,  we may take it to be so, but 
that will not aotliorise liirn to move in a cause, to whicli lie is 
much a stranger as to the judgment and execution. A s  we hare  
seen tliat neither of the defendants to the suit, as it now stands, 
had any interest in the dissolution of the injnnction, it ought 
to have been continued. Wliatever steps either the plaintiff 
or IIigli may think proper to take, we leave to their consid- 
eration. 

PER C u a r ~ ~ r ,  Order reversed. 

PETER G. EVANS agaiizst J. B. MONOT AND THE GOVERNOR'S 
CREEK STEAM TRANSPORTATION AND MIXING CONPANY. 

The act of Assembly, Rev. Code, ch. 7, sec. 20, institutes an anomalous pro- 
ceeding the object of which is to subject to the debts of our citizens any 
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estate ~ v l ~ i c h  a non-resident may hare  in the hands of any pcrson, wl-iich 
cannot bc reached by attacliment, without rcfercnce to the place where the 
debt was contracted ; and, tlttrefore; the sis th clause of the Sout,th rule, dl. 
32, Rcr.  Code, regulating the proceedings in courts of equity, docs not a p  
1719 

It seeins that a corporation crcatcd by an act of o l ~ r  Legis!ntilrc, liarirlg its 
propwty and c x r y i t ~ g  on its operations within tliis State, 1 : s  its ezi'sie?ica 
liere, altho~iph itu ofice business be c.n~.iicc! on in nnotlier Stntr. 

It seems that shnrcs of stock in an incorporated tniniyg coinpnliy. l,e!ong- 
ing to a non-resident, nrp '' effects or. estate " o\rucil k~y him liere, and 
that they cannot be attached at  Ian-. 

APIX~L from the Court of E q n i t j  of C l ~ n t l ~ a n ~  0ount:-. 
The bill alleges tliat tlle det'cridant, Illonot, o n  t l ~ c  E d  (In: 

of June.  1853, csecntecl to tile 1)laintiff a bond i;)r the slim of 
$3,760, pa jab le  on the 1st cl~iy of January ,  1837, w i i l ~  interest 
from t l ~ e  date, wliicli was given, in part ~at i~f i l~ ' t io11,  foi' x 
tmct of land, purcliased f'roln the plaintiff by t l ~ e  said Nono t ;  
that  the said Nonot now lives ~ I I  tlle State of Ncn. ~ T o r l ~ ,  i ~ n t l  

has no property or efl'ccts in this State sub~iect to att;tclilnent or  
execution a t  Ian.. 

The hill further alleges tllat tlic Legislature of tllis State, :it 
its session begun in 1850, incoi~jiuinted a c o ~ ~ i l i n ~ ~ y  I)?. the 
name of The Govelmor's Clecli Stca:n T~a~ lqpo i~ tn t io~ i  autl 
31ini11g C O I D ~ R I I ~ .  f ~ r  the pnrpow of l~iiriilrg and t~ allsporting 
in the co1111ty of Cllai-lialii, ill t l ~ i s  St:~te ; tliat the s:li(I cor l~o-  
ration pul~chasecl lands of greilt r a l i ~ c ,  1) ing in tlio connty of 
(:hatha~n afol esaicl, on Dee1, I?iver, mtd oillcr v:du:il)le prop- 
crty, and di\-itled tllcir capit:ll stocli into slrn~es of $ I W  cac l~ ,  
of' nliicli, the said J. E. Voiiot l~olcls, and is e ~ ~ t i ~ l e c l  to, :L 

large n u ~ u h e r ,  and of' great  value, tllc n u n ~ b e r  slid ra lne  of 
vliicli is to the 1)laintifF n~ ik~ lo \vn  ; by I irtue of n l1ic11 dinres, 
t l ~ c  saicl J. 13. Monot is n ~ne lnber  nud corporator of' tlie coui- 
pany ; that  the said J. C.  Monot, not being an inllxbitant of 
this State, tlie ordinary process of law can~lot  be served on Ilim, 
aud liis ix~tcrest in the coq~ora te  l>l'ope~-iy aforesaid, not being 
tangible, cannot be reached by attach~neii t  :it law, h e  tliere- 
fixe prays that the clet'endnnts discover the nnmber aucl value 
ssf the shares of the capital stock of the saicl compally, owuecl 



DECENBER TERM, 1858. 229 

Evans v. hfonot. 

by the said Monot, aud that they he enjoined and 1,estrained 
frorn t~ansfbrring these shares of stock to ally othcr person, 
and that the snme be snl~jected by a decree of this Court to 
the payment ancl satisfaction of the plaintiff's cle~nand. 

To this bill the defendant, hIonot, filed the following plea,riz: 
"Ancl tlie said J. G. Nonot, in his own pro1)er person, comes 
and says that this Couvt oirght not to have, or take, any fnr-  
ther cogoisance of the bill aforesaid, because, 11e sags, that the 
contract or bond upon wl~icli t l ~ e  said suit is based, was en- 
tered into and made in the State of Kew York, where the said 
defendant, at  tlie time, resided, and wl~ere  he resided at  the 
corn~nenceniei~t of this suit, and now resides, ancl wllere the 
paid snpposed cause of action also accL~ucil, aiicl has now no 
property within the State of' Kortll Carolina to givc (lie courts 
thereof jnristfiction o ~ e r  him ; w11crefi)re the said defendant 
i~isists that this Court cannot entertain the plaintiff's said bill, 
for the want of j a h l i c t i o n  tl~ercof. And this tlle said def'end- 
ant  is ready to veisify ; \r lierefore, he prays judgment whether 
this Court can or will take f'nltlier cognizance of the bill aforc- 
said." 

Tlle affidavit nccnmpnnying this plea, after alleging that i t  is 
true in substance arid ill fhct, add8 : " and lie t'urt1:er state8 
tliat the G o v e r n o ~ ~ ' ~  Creek Steam T~msl,ortation and A f i ~ ~ i n g  
Company keep their ofiice, books, recoide, ctc., in the city of 
Xew Pol.li, l ~ g o n d  the jn~.isdiction ot' this Cnurt, and that the 
president treasuier, and secrctarj, and b o d  of' diieciors, are 
also non-residents; that tlie sl~ares of stock in said company 
are, by the c l~ar ter  of the same, und tlle general lam, personal 
estate, incapa1)le ot' being transferred. sat e a t  the ufice and on 
the book of said company." 

Tllis plea being set clown for aiylment,  Tras argued by conn- 
sell and on consideration thereof, liis Honor srlsiaitled the plea 
and ordered the bill to be disrnissed, f'rorn wliich jnclgnient 
and order the plaintiff appealed. 

Ihvghton and Buclger, t'or the plaintiff. 
C'ctntzoeU a d  Bragg, for the defendants. 
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PEARSON, C. J. In Daniel's Ch. Plead. 714, i t  is said, " I t  
nowhere appears that any practical consequence results in 
equity fro111 the distinction betneen  leas in abatement, and 
pleas in bar. At law, the distinction is important, with refer- 
ence to the conclusion of the plea ; but, in this court, there is 
not the same clifkrence ; the oflice of a plea in eqnity being 
merely to introduce the facts, wllich, combined with the bill, 
destroy the plaintiff's case, or make it defective ; the uniform 
conclusion of pleas is a snbn~isson that the defendant is not 
bound to put in any otlier or further answer." 

W e  are inclined to concur in tliis opinion, and should be 
~.elnctant to over-rule the plea, on tlie ground that the conclu- 
sion fixes its character as that of a plea to the jnrisdiction, fur 
in truth the conclosion is not an appropriate one. either for a 
plea to the jnrisdiction, or a plea in bar ; and, without deciding 
tlie many nice qi~cstions that are raiser1 in the argument, 
treating it as a plea to the jurisdiction, we put our decision on 
tlie ground, that, considered as a plea of either kind, the facts 
introdnced by it do not shorn that the plaintiff is not entitled 
to the relief which lie seeks, under the provisions of the statute, 
Rev. Code, ell. 7, see. 20. 

Independent of that statute, i t  is cleat., that the plaintiff 
would noc be entitled to relief in the cou1.t~ of equity of this 
State, or of any otlier State ; for his is n mere legal demand. 
The statute, l i o ~ e v e r ,  amends the attachnlent law, and gives 
relief to a creditor who is a citizen of tliis State, by enabling 
him to bring his bill in equity, when tlie debtor resides be- 
yond the limits of tliis State, and is entitled to any personal 
estate or effects, or to tlie use thereof, in tlie hands of an ex- 
ecutor, $c., or any estate in the liands of any one resident in 
this State, which cannot be attached a t  law ; in other words, 
i t  gives the extraordinary remedy of an attachment in equity. 
And the counsel for the defendant put  in the plea under a 
misapprehension in supposing that tlie 6th subdivision in the 
4th rule in c11. 32 Rev. Code, which prescribes " the rnles and 
methods of proceeding in courts of equity," applies to, or con- 
trols this particular proceeding; on the contrary, i t  is an 
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anomalous one, and its object is to subject any estate or effects 
which a non-~~esident may have in  the I~anda of any person in 
tliis State, which cannot Le reached by attachment, to tile pay- 
ment of debts owing to our citizens, witliout id'erence to tho 
place where the debt was contracted. 

The facts appearing upon the pleadings are:  that the plain- 
tiff is n citizen of this State ; the defe~idnnt, J foi~ot ,  is a citi- 
zen of the State of New York, \rho is indebted to the plain- 
tiff. The other defendant is n corporation, cliartelwl by the 
Legislntnre of this St:~te, for the plllyose of carl*ying on mi- 
ning opcmtiolis, in the conllt: of Ohatliam, wl ie~~c  it owns 
land a i ~ d  otlicr property of great ralne, bnt its books are liept 
i n  tlie State of Xew Tork, where its officers reside; and the 
defendant, Uonot, is a stocld~older; tlie slinres are personal 
estate, transferable only on the books of the cor1,or;~tion. 

To gir e the l)laintiff a standing in this Conrt, it is necessary 
for hiul to n~aintain three propositions : that the corporation 
has its existence in tliis State;  that tile shares of stock are 
" effects or estate " of the defendant, Monot, liere in the liancls 
of the coiyoration ; and that the stock cannot be attached a t  
law. Tliese ynestions present themselves '. in limine" as 
bearing npoii the peculiar and lirnited jnriscliction wliich the 
statute confers upon our courts of eqnity, in ~ w p e c t  to a mere 
legal den~ancl ; so that if either position be untenable, the 
Court would, of its own motion, decline to proceed, on the 
ground that the sub,ject, i. e., a plain note of lland for tlie pay- 
ment of money, does not fall nnder any lino\rn 11cad of j aris- 
prudence. 

We,  however, incline to the opinion, that all of tliem are 
tenable. 1st. The corporation having been created here, and 
the land upon which i t  is to operate, being situate liere, i t  is dif- 
ficult to conceive how it acquired the ability to remore itself; 
so as to have an  existence in another State, and cease to exist 
liere. The proposition seems too plain f'or argument ; the 
corporation is a mere creature of our law, and it must of ne- 
cessity have its existence in our State, notwitl~standing the 
fact that its officers, for their own convenience, keep the books 
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nnd transact office business, a s  distinguished from its mining 
operations, in the city of New york. 

2d and 3d. These two propositions involve the same con- 
sideration, and may be discussed togetller. A share of the 
stock of' the corporation is R tiling iucorpo~.eal--a mere right 
xliicli entitles its on7ncr to participate in the general inanage- 
merit ut' the concerns of tlie colyoration, by being a member, 
i n  the irlcetii~g of the stocliholders, to elect oficers and do 
crtller acts of the kind; to demand and receive from the cotq- 
])oration w dividend of profits, mlienever dividends are de- 
clarecl, and to demand a ~ ~ d  recieve a portion of whatever may 
be on liantl at  its dissolution. I t  is true a sliare of the stock 
is personal estate in the sense tliat i t  will, at the death of the 
owner, derotrc  upon his personal ~.eprese~ltative, but, it wonld 
fieem, tliat it cannot be so ir? the sense ofattencling his person, 
for i t  is but one of Irlally parts, the aggregate of n l~ ic l l  make 
an artificial body, ml~ich has its existence fixed in this State, 
and creates n rig!it or duty wllicll mnst be yielded a n d  per- 
firinecl liere, and cannot be enfhrced in any other country ; 
ill other wo~ds ,  it is estate of the shareholder here, in the Ilatids 
of thc coqwr:ttion, for his benefit. It wonlcl seem, also, that 
stocli is estate of tile deb to^, ~vllich cannot be attaclied a t  law ; 
a ' ' de l~ t  " or ally "property or effects" of the debtor, nlay be 
tittached, in the Iiands of a tllird pei.son, as garnishee ; but, 
upon a pwusal of the stwtnte, it will be seen, that tlie sense 
in n.1iicii tllese terns w e  nscd, does not inclnde stock ; a 
'I debt," ns tl111s used, lnealls a licjniditt~cl snm of money which 
the g;tlwis!iee owes to the absent debtor. A cor1)oration docs 
~ o t  owe its stockholder a debt. b u t  a duty wllich cannot be en- 
folwcl by an ordinary action a t  law. So, property or effects 
means wnletl~ing tangible, wllic11 rnay be delivered by the 
garnishee, in exoneration of hitnself, to the officer levying the 
sttachnlent. This is wholly ii~approp~.iate to stock. Indeed, 
as j u d p e n t s  of cowts of law are absolute, arid cannot be 
rnonlded ancl shaped to fit peculiar circumstances, stock is a 
thing nliich these courts are incompetent to deal with, and a 
creditor wllo seeks to sul~ject it, must apply to a court of 
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equity, w1ie1.c a transfer may  be  compcllecl, or  a sale made, or  
some mode devised for effecting the purposes of justice ; as i s  
the  course ill i~efei.ence to legacies and distribntire s l i n ~ q  and 
other r ig l~ts  w11icl1 a court of law cxnnot administer; foi. which 
reason the atnendment of tlle at taehmer~t law, under consitl- 
eration, n n s  rnnde in order to e n l b i ~ c e  tliesc subjects within 
the principle, by means of a proceeding i n  a court of q n i t y .  

The  Colirt, l~owever,  will not now dec.1n1.c its opi!lic311 upon 
these qccs':ions c d  lam, but will reverw the older of tlle court 
l)elow, I)!- n Ilic.11 the bill was disnlissed, over-rule thc !,lea, and 
require tile dctbntlnnts to awmer,  " reserving tllc l je~~ci i !  of the 
plea until the I~earing." Aclams' Eq., 343. Tlic haulc order 
i b  made ill ~ d w e ~ l c e  to the plea of the other ilcfc.l!tl.lnt. 

\fTe ;we i ~ ~ t l r ~ c e d  to pursue t l ~ i s  intern~edi:ate col~rre," be- 
cause the strength of the a r g u ~ u e n t  was spent upon ol),jectiona 
to the  f o ~ m  of tile pleas, and the qnestions upon tl,c i~pplica- 
tion of t l ~ e  btilt~ite are new and very interesting anti i:kely to 
become ot' f l q ~ i e n t  occurrence, owing to the gleat  nu:nber of 
corporations t11;lt h a r e  sprnug up in o w  midst with I:OII-resi- 
deut stocltl~oltleis; ant1 bccause i t  does not appear falorn the 
pleadi~lgh i ~ i  t l ~ ; s  c~1.s~ that the president, or any of t l ~ e  direct- 
o r ~ ~ ,  or o t l~e r  oiiiccr of the co~yo~.a t ion upon w1io111 procesa 
co t~ ld  Itc O ~ I - c  ed 1.csi5e in this State, and difiicultics inny arise 
as to the 111ode ot' ei~t'orcing the decree, slloulcl oile be made, 
i11 favor ot' 111e plaintiff. 

PEE C u x n r ,  Decree below rercrsed. 

Yillet-e an insoIvcnt debtor had a resulting interest in a deed of trust, it mas 
f i l d  tlint an assignment of it, by 111111, after n judgmcct c d i t o r  liad com- 
menced ,z suit in rquity to silhjcct such resulting trust to the payment of 
his debt, slioulcl be postponed to the d c b t ~  sought lo bc secured by such 
snit. 

A discretion left in  a trustee, as to what debts he vrould pay after discilarging 
certain ones specified, is controlled and limited by the filiug of a bill in equi- 
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ty by a judgment creditor, to subject the debtor's resulting interest to the 
pay~nent of his debt, 

C a u s ~  removed from the Court of Equity of Davidson county. 
THIS came was set for hearing upon the original and sup- 

plemental bills and the answers arid cxliibits, and upon then1 
the following appears to be substantially the case : 

I n  April, 1848, William J. McElroy conveyed to Francis 
Fries, sundry tracts of land, situate in Davit: county, fifteen 
slaves, and other articles of personal property, in trnst, to 
secure ancl pay a debt of $6000 to the said Fries, as the gnar- 
dian of Niss Shober, and a debt of $644, to another person. 
Some payments mere made on these debts, but a balance re- 
mained due on them after all the property, conveyed to Fries, 
had been disposed of by him and McElroy, except fourteen 
of the slaves ; and on the 1st of September, 1851, McElroy 
sold those slaves to Fries for the suln of $8000, of which, the 
sun1 of $2000 was paid at the time to McElroy, and of the 
residue, $2000 was to be paid on the 1st of November, the 
1st of Jauuary, and the 1st of March following; and it was a 
part of the agreement, that out of the said residue of the pur- 
chase-money, Fries should retain enough to discharge the 
balance due on the debts secured by the deed of trust of lS4S. 
On the 22d of Septernber, 1854, McElroy having become in-  
solvent, m d e  a deed of general assignment to Fries of all his 
real and personal estates and effects, including slaves, notes, 
judgments, and all debts, horses and other things, in trust, to 
sell the property, collect the debts, and out of the proceeds, 
pay a debt of $3575, 73, to the Greensborough Mutual Life 
Insurance ancl Trust Company, and he thereby constituted 
Fries his attorney with directions to pay, in the next place, 
out of the proceeds, all McElroj's other debts, as the said 
Fries might deem best, and find most convenient. The only 
real estate owned a t  the time by McElroy, was a house and 
lot in the town of Greensborougll, in Gnilford connty. Be- 
sides the above mentioned debt to Fries, McElroy owed him 
other sums, as the answer states, and also owed a debt to a 
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mercantile firm, of which Fries was a niember ; and he alleges, 
in  his answer, that McElroy owed inany other persons, and 
that to some of them, 2113, Fries, made payments, or promises 
of pajment,  a t  different times, up to the 1st of Nai.ch, 1855. 

On the 14th of November, 1854, the plaintiff, NcRary, re- 
covered two jndgments before a jnstice of the peace, in Da- 
vidson connty, against NcElroy ; one for $74,24, arid the 
other for $6,40, both bearing interest from that d a y ;  and on 
15th of November, 1854, IInnt & Adderton obtained a sirni- 
lar  judgment against him for $46,56, with interest from that 
day, which they assigned to the plaintiff on the same day. 
On the three judgments, writs o f s e r i  facias were issued imme- 
diately to the sheriff of Daviclsori county, who, thereon, returned 
that he had levied the same on the resulting trust and equity 
of redemption of NcElrog, in all tlie property conveyed by 
him to F ~ ~ i e s ,  by tlie deed, bearing date September 22d, 1854. 

On the 24th of November, 1854, McRal-y f l e d  this hill 
against Fries, I\fcElrop and the Inusnrance and Trust Compa- 
ny, alleging that McElroy had conveyed and assigned to Fries, 
all his estates and interests of every kind, by the deed last men- 
tioned, and there mas notliing on which an esecution could 
be served, but the resulting trust in the house and lot in 
Greensborough, and praying that Fries might be compelled 
to get in, and dispose of the effects assigned to him, and therc- 
out pay the debt to the Insurance and Trust Company, and 
out of any balance remaining, satisfy the debts to the plaintifl, 
and that proper accounts  night be taken. On the same day 
the subpanas were taken out, and were served on the next 
day. Fries, by  his answer, sets out, arnongst other things, 
that McEhoy, on the 2d of January, 1655, iuade a second deed 
of trust, whereby, as security for the pajment  or certain debts 
to James P. Stimson, and many others mentioned in tlie deed, 
he  conveyed and assigned to Stimson, in trust, all tile proper- 
ty before conveyed to Fries, and all the proceeds of it, then, 
or that might be, in the hands of Fries, under the conveyance 
to him, after paying the debt to the Insurance and Trust Com- 
pany ; and that he had been informed thereof by Stirnson, and 
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certain dealings had taken place between them, touching parts 
of tlie property. The answer insists that Stimson ought to be 
made a party, for tlic protection of Fries. C y  leave of the 
Conrt, tlie plaintitT then filed an amended and supplemental 
bill, bringing in Sti~nson, and cl ia~ging tllnt the deed, to him, 
as aabore set forth, was made to defeat tlie plaintift' of his 
debts, R I I C ~  t h ~ t  tire debts sec~lrcd i n  i t ,  we1.e noi just, bnt pre- 
rended, and that tile p1:tintiR's ~.iglit to s ~ t i J ~ ~ c t i o l l  ant of tlie 
fund, was p~efe lx l~ le ,  at arry ~.aie.  S:i~nson ansirered, that 
the debts nlzntioned, in t l ~ e  deed to him, arc all j u t  and true, 
a he  I,elie\ecl, and, thar those to llirnsclf are so ;  and he 
denies having : ~ n y  k:~o~vledgc wl~aterer  of the phinti-tf's j ndg- 
~iients, or of liis bill Ilaving been liled, at the time the deed of 
trust was inncle to 11i1n. 

GorrclZ, foi* the plilin tiff. 
PowZe, fur tile dct'endwnts. 

Rmmq, J. The Conrt considers the material points, in tliie 
ease, to have been determined 1)y previons adjudications of 
t h i ~  C o ~ ~ r t .  T!IC 1)lnintiff cannot  have any benefit from his 
executions, as creating a lien at law on the resulting trust iu 
real estate, because, in trntli, no lien mas created. The exe- 
en:ions were iane(1 Ijy a jmtice of the peace, in a different 
county from that in which the land was, and could not be 
served on it. Cnt  Iiul t l~ey  been in the same colznty, tho 
plaintifl' dill r:ot proceed far enougli on them to create a lien ; 
J'resnell v. Lanclers, 5 Ilk. Eq. 251. I f  a plaintiff establi~hes 
a legal lien on a eqnity of redemptinn in land, there is no 
doubt, that he niny come into equity to aid in enforcing it by 
clearing the estate of the incumbrances, or taking an acconnt 
of then1 and ascertaining the amount so as to bring the debt- 
or's property f'~"rly into rnarliet under the execution, or nnder 
the decree; and in such a case, the legal priorities between 
the execntio~i creditor and ot l~er  creditors, or assignees, will 
~aot be disturbed. This has been held, iu  several cases, par- 
ticularly in  that of YresnelZ v. Landem, and in iriawison v. 
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Battle, 1 Der .  and Bat. Ey. 537. And there is aslittle doubt, 
that a jndgrnent creditor 171;~3' apply to this Court, in the first 
instance, for satisfaction out of an eqnity of idernpt ion in  
realty, or a resulting trust in the natnre of it,  as equitable 
propertg, 11aving no otller l c g ~ l  property snbject to the exe- 
cution. For, originally, eq~l i tp  had that jurisdiction exclu- 
sively, and t l ~ e  act of 1812, wliile it made a $eri fncias rnn 
against snch an in te la t ,  as land, did, ill no clegrec, oust juris- 
diction, and, therefi~re, a e e ~ r d i l ~ g  to the g e n e d  l)rinciple, i t  
continues. Tlie principle is exernplitied in t l ~ e  ordinary case 
of relief between sureties, not\vitlista~~tling olle may have an 
action at Ian. against anotlie~,; Si~epl'herd v.illuriroe,2 Lnn. Relws. 
624 ; and is l , ; t~~~icnlar ly  applicable to a cilse of this Bind, in 
wl~ich t l ~ c  remedy is more pelfect, and the estate is brought to 
sale in this Court, more beneficidly f'or all parties, and espe- 
cially for the debtor, or his assignees. If, tlreltfore, the cred- 
itor elects to give up the aclvanti~ges of the lien of an csecn- 
tion, and seek satisfaction out of an eqnity of redemption in 
land, as equitable property, lie may, and i t  niay often be to 
his advantage to do so, where wal aucl personal property is 
colnplicated in the same deed, as one trnst fund, which is the 
case before ns. I:y pnrsuing that wnwe, however, he incurs 
the risk, that tlle c1el)tc)r may 11:~ve clisl)osetl of his eqnitable 
interest b j  assign~nent ; for, as there is no lien on snch inter- 
est by execntion, there is notl~ing to restrain the debtor froin 
dealing with it as his o m ,  until it be brought within the ju- 
riction of tlie court of equity, by filing a bill, and duly pros- 
ecuting it. Upon tlie filing ot' the bill, and serving the sub- 
pcena, a llspendens, is constituted, wliiclr, it is settled, arres:s 
the power of a party to alter tlie state of the subject of con- 
troversy by a sale or conveyance even of the legal estate, and 
much more is that true of :t mere equity. This rule has been 
sometimes complained of as operating liardly npon purehat- 
era without actual notice of the pendency of the suit. But 
there is no greater hardship in this case than in tllat of a pur- 
chase over-reached by the lei11 of an execution of a prior 
teste, but not actually sued and del'vered to the sheriff at the 

6 
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time of the purcliase. In  each case, the pl~rcliase is super- 
seded, upon the pvinciple that there is an absolate necessity 
for upholding the rights of the plaintiff in the execution, or 
in the suit in equity in that manner; because otherwise liti- 
gation wonld be interminable and fruitless, and clefendants 
could alwag-s defeat recoveries by conreyances and assign- 
ments. G a ~ t h  v. IPapd, 2 Atk. 147 ; B i s h o ~  of Vimhester 
v. I'aine, 11 Ves. 194. Indeed, in the latter case, Sir WIL- 
LIAM GRANT says that the purchaser is bonnd by the decree 
against the person under whom he derives title, and the liti- 
gating parties are not bound to take notice of a title so acquired; 
for, as to them, it is no title. That rule, being thus establish- 
ed, i t  is then to be considered, how it affects the parties in this 
cause. In the first place, it effectually disposes of the second 
assignment tu stilnscin ; whicli was executed fire or sis weeke 
after bill was filed and process served on the original defend- 
ants, and must t l ~ e i d ~ r e  be postponed until the ])laintiff 'a 
debts arc first satisfied. The declwation on that point may, 
probably, enable the parties to adjust their clifierences mith- 
out incurriug the delay and expense of taking an account or 
further steps in the cause, since, if there was any surplus 
worth assigning to Stiinson, i t  must amount to enough to dis- 
chnrge the sillall cleinands of tlie ])laintiff, and leave a bal- 
ance for the operation of that assignment. Bnt, as tlie Court 
cannot anticipate, certainly, the determination of tlle parties 
on that point, it is necessary, in tlie next place, to consider 
how tlie defendant, Fries, will stand towards the plaintiff. 
The balance of the purchase money for the negroes bonglit by 
Fries, namely, $6000, exceeds the debts to liitn as the guardian 
of Miss Shober and tlie other mentioned in the agreement 
between McElroy and himself. They are, therefore, to be de- 
ducted ont of that pnrclme-money, and consiclered as retained 
by Frics; and only the ba l~nce  of tlie $6000 was the debt to 
McElroy, spplici~ble to the purposes of the assignment 
of the 22d of September, 1854. T l ~ a t  balance, and all 
the rest of tho fund arising from that assignnlent, is to 
be applied to the debt to the Life Insurance and Trust Corn: 
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pany, which,  accorcling to the deed, is to be paid " first of 
all." As to tlie otlier debts of NcEll*oy, there is no specific 
direction in the deed. It l.ecites, i n  the beginning, that Mc- 
Elroy on-etl tllat company tile debt rne~ltioned, "and  also 
other debts." and was desirous to make an assignment to 
Fries, and also niake Fries llis geneixl agent and attorney to 
dispose of and sell all his property, and collect debts doe to him, 
and pay all his debts, and then appoints Fries his nttorney to 
sell, &c., and pay the debt to t!le company first of all, and 
" next such debts as said Fries nlily deem best, and find most 
convenient,'' and then 'I in consideration, &c., cvnvejs a ~ d  
assigns to Frics and his heirs all tlie property: $c., for the 
purposes aforesaid." TTndcr tliose provisions, Flmies claims to 
retain out of the fond, beibre an application of any part of i t  
to tile plaintifl's dernnnds, debts of'sere~.nl descriptions. One 
class consists of debts alleged to be owing to Iiiniself; arid ano- 
ther to Iiimself and otliers as his copartners. If there be snch 
debts, t l ~ e  Conrt holds fl~iit they are to be paid before those of 
the plaintiff, lwcnuse they we1.e known to the parties a t  the 
time, arid it is to be prescmed that, in the cliscr-etion allowed 
to Fries as to the debts to n.Iiich the assets shonld Le applied, 
he would select tliose in ~ r l ~ i c l i  lie had :i personal interest, and 
that it was expected and intended 11e shonld. 13nt debts to 
other persons s tmd on a different footing. A s  none are spe- 
ciEcally mentioned in the deed, tile case seems to fall more 
within t l ~ a t  of TVallzup v. 6'oults, 3 Mir.  707, 3 Sim. 1 (note ;) 
ancl 2 R m 3  & Mylne, 451, and the principle deduced from it 
in  Englaiid, in snbsequent adjudications, than any one wl~icll 
has come before the Court; and the def'endant, Fries, more 
like a m e w  attorney of the grantor, or a trustee for him, and 
under his control, t l m  n trnstee for c ~ d i t o r s  constituted by 
tlie deed of assignment usually made in tliis country. I n -  
gram r. lii&yatrick, 6 Ired. 462. But that clnestion concerns 
the defendants, between themselves, claiming the one under 
an  assignment for all creditors generally, as he  might choose 
to pay them, and the other, under an assignment of the residue 
of the fund for the benefit of numerous specified creditors. 
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Between them the Conrt has already passed, in S t i~nson  v. 
Fries, 2 Jones' Eq., 157. The plaintiff has no concern with 
it. For, in either aspect, the fund was an equitable interest, 
belonging to McEIroy, whicli the plaintiffs had a right to pur- 
'sue in equity, and whicll, after the service of the subpcena, 
the trustee, Flies, could not apply so as to defeat the plain- 
tiff. For, i t  is to be observed, tliat the bill does not seek sat- 
isfaction upon the footing of a trust for the plaintiffs, as one of 
the creditors secured in the deed, but upon his being a juclg- 
rnent creditor, pursuing a resulting trust rested in his debtor. 
I n  that view of' the case, t l ~ e  Court is of' opinion, that a general 
declaration of trust in favor of snch creditors as the debtor, or 
his attorney, or his trustee may cl~oose, or think best, and 
most convenient to pay, contained in a conveyance of all the 
debtor's property, is not snch an appropriation of the estate as 
can be upheld to the prejudice of'a creditor who prosecutes his 
demand to jnclgnient, and files his bill for sntisfbction. I t  is 
not like a positive security for a11 creditors, but reserves a pow- 
e r  over the estate in the debtor, or, wliicli is the same thing, 
in his attorney, incoinpatible with the 1.ig11ts of tlie creditors, 
b y  means of \vhicli the debtor inzip compel tllem, respect- 
ively, to make terms with him, greatly to his benefit, and 
to their prejudice. It map be doubted, therefore, whether 
any of the "otlier debts" not named ought tostand before the 
the plaintiff's. Bnt, at  present, that p i n t  need not be deter- 
mined conclusively, as its necessity cannot directly arise until, 
upon an inquiry, it sl~all  appear what debts were paid by  
Fries before the bill filed or at least assumed by him, so as 
conclusively to bind him, pei~sonally, for them. The answer 
does not give any definite irif'orrnation on that head, but only 
sets out ti schedule of payments or assumpsits up  to the 1st of 
March, 1855, wliich includes a period of more than three 
months af'ter this snit was brought, when the hands of both 
McElroy and himself were tied from further dispositions o r  
incumbrances of the fond to the pre,judice of the plain- 
tiff. If, theyefore, the defendants think proper to go  into 
an account of the debts satisfied or assumed by Fries, payable 
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out of this fund, the master must distinguish such as accrued 
before this suit fi.om those that were subsequent, so as to pre- 
sent tlie poiut with precision, that tlic Court may see that the 
decision will be on the rights of the parties, and not on ab- 
stract questions. In tlie mean time, while the Court declares 
that the plaintiff has a rjglit to satisfaction preferably to 
Stimson, and has also a right to an account from Fries, and, 
in taking the account, the master will ascertain tlie sum due 
to the plaintiff for principal, interest, ancl costs, a t  law, on the 
footing of ltis judgments and for liis costs in this cause, and also 
state the acconnt of the fund in the hands of Fries, upon tlie 
principles now laid down. 

PER CURIAM, Decree accordingly. 

J. HOLDERBP and others against M. C. HOLDEREY and another. 

A bequest of elaves and other property to A, ancl her increase," without any 
allusion to a particular estate in her, and without m y  terms to qualify or 
control the meaning of " increase," was IIeZd to confer upon -4, the mother, 
the absolute property. 

CAUSE removed from the Court of Equity of Rockinghaln cty. 
By her will, dated September 17th7 1854, Sarah Mills be- 

queathed as follows : " I will and bequeath to my daughter, 
Sarah C. 13olderby, one negro woman, Anne, and her chiid, 
Edmund, and her increase, to her and increase forever; also 
one bed and bed-stead, cupboard, and one cow, to her and 
her heirs forever.'? By other clauses, she gives several slaves 
and sums of money to her other children respectively, " to  
him (or her) and his (or her) heirs forever." The testatrix 
died i n  October, 1854. The plaintiff, James, the eldest child 
of Mrs Holderbx, mas born before tlie making of tlie will, and 
since the death of the testatrix, the two others, who are also 
plaintiffs, have been born. Tho will was proved in Novem- 
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her, 1854, and the executor assented to the  legficics to Mrs. 
I%olderby, and delivered the slaves and other articles to her 
husband, 1Vntt11s C. I l o l d e ~ , I ) ~ ,  and the n e p  ~om:111 Iias had 
another child in his possession. I11 1 G 9 ,  &wns C .  Ilolder- 
by conveyed the three negroes to the defendant Wat t ,  as trus- 
tee, for the  benefit of 11is cwditors, Lg sale, ancl a p y l j i ~ ~ g  the 
proceeds to the satisfaction of tlieir debts ; and tlie trustee was 
:11)ont s e l l i ~ ~ g  t11c neg lws  in absolute propert?.. 

The bill is filed Lg tile t111.ce infant c l ~ i l d ~  en  against thei~afather 
and tlie trustee ; cl i l i ln i~~g that the bequest is to tllei~. mother 
for her life, wit11 relnainder to 11er childi-en ; or, it' not,  that 
i t  is to her :und the son James  as joint tenants ; ancl ] ) r a ~ i n g ,  
that a construction of t11e will [nay be made, and tile ~aiglits of 
t h e  plaintiffs resl)eciirelp declared, a i ~ d  tlieir or his share 

illorehead, for the plnintifls. 
T. n u f i n ,  Jr., and Ph i l l ip s ,  for the  defendants. 

RUFFIN, J. The only case cited in support of the first po- 
sition, i s  tl~a'c of CJtest3~ut v. Xenres, 3 Jones' Ey. 416. E u t  
that turned on the  peculiar prorisions of' the s i r rp la r  instru- 
ment,  on whicll the question arose, and the main pnlyoses of 
the instrument as tleclarecl in it, which wonltl have been fi*us- 
trated by n contrary eonstrnctio~l. I t  lias no application here, 
whicli is a siln1)le. immediate, ancl absolnte gift to tile dolice 
or  donees, wit11o:it the least allnsion to ally particular tstate. 
I n  w l ~ a t e r e r  the daughter gets, therefore, she mnst take the 
entire propcrtg. 

I t  was next argaed for t h e  plaintifTs, " that inc~wise" meant 
" cliildren," and if so, then, illat the birth of James,  before 
the making of the will, brongl~t  tlie case wi t l ~ i n  m e  of the 
resolutions of TJrild's case, 6. Bep. 16, and lie takes jointly 
with his motl~er.  Bot " cl~ildren" cannot be  substituted for 
K i ~ ~ ~ r ~ a s e , ' l  because the latter word means more than the for- 
mer, and, like " progeny," ul)osterity," or 'L seed" takes i n  all 
descendants-excluding only collaterals. MTithout any other 
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word in that clanse, or in the contest, to control it, the Court 
cannot impose on it the restricted sense of " children." I t  
would not serve tlie p n l p s e  of the argninent, to strike out 
that vord from tlie will, because the gift, to the daughter, 
would t l ~ e r ~  be absolute upon the previoos terms of the gift ; 
which is, siniply, tlie gift of a personal cliattel, and carries the 
whole property to the legntces. If " increase" stand in the 
will, i t  would not help the plttintiffs even to interpolate "chil- 
dren," so ns to make it read cliiltlren and increase." For, 
in R o e  v. Lowe, 1 11. Bl. 446, it was held, tliat a devise of a 
copyhold in trust, amongst other things, " that A ,  then the 
tenant, and his chiZdrwz a7~d posterity, nliicli sliall succeed, 
sliall never be put forth or f ~ o m  the same, but always con- 
tinue the possession, paying $11 rent," gave A an  equitable 
estate tail. That made " postel3ity" not only a word of limi- 
tation, but one that rws not controlled by being conpled with 
" children," which, althongll it may be a word or limitation, 
is usually, and i n  its natnral sense, a word of purchase. " In- 
crease" seems to be here used, as esactly synonomous with 
" posterityn-both taking in ail lineal relations, descendants, 
or seed. A s  long ago as Lord COKE'S time it was laid down, 
tliat a devise to one " forever" gives a fee simple, and to one, 
" et ~enz in i  suo" gives a fee tail ; and consequently, the abso- 
lute propelaty in a personal cliattel ; Co. Lit. 96. 

Here, tlie gif't is expressly to the daughter, and to no one 
else ; and to tliat gif't are annexed words of perpetual succes- 
sion " to her and increase forever." That denotes simply the 
quantum of interest to be taken by the daughter, and does 
not introduce another class of persons as pnrcl~asers with her; 
in other words, the testatrix nsed these as words of limitation. 
Neither of the plaintiffs has, therefore, any sliare of the slaves 
in present; or in f uturo and the bill must be dismissed with 
costs. 

PER CURIAM, Decree accordingly. 
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JACOB L. FULICERON, EXT. against CHARLES C H I T T P  and others. 

The word "money," or "monies," used in a will, where the context favored 
such a cou~truction, was Held to include bank stock, notes and bonds. 

CAUSE removed from the Court of Equity of Forsyth County. 
The bill is filed by Jacob I;. F ~ l l i e r s o ~ ~  to obtain a construc- 

tion of certain claliees in the will of Catherine Ilecliendom, 
and for directions in the settlement of the estate under the 
same. The next of kin of the testatrix were E o s i ~ ~ a  Lucken- 
bath, a sister, and Charles Cl~itty,  Cathei-ine Renning, Maria 
Spach, and Elizabeth Spach, children of, a deceased sister, 
Elizabeth Chitty. To each of these, except the first, in  her 
will, she gives $50,00, and she gives, in other parts of the will, 
abo~i t  $85 00 in pecnr~iary legacies to about sixteen different 
legatees. 13aving premised, in the first clause of her will, af- 
ter the payment of her debts, that her purpose was to dispose 
of the ?~emainder of her property by the provisions which 
were to ensue. After these several pecuniary bequests, is the 
f'ollowing clanse: "Fifteentl~ly. I give and beqneath all the 
rest and residue of my monies, in equal shares, to my 
sister, Rosinu Lnckenhach, and her two da~ighters, Lncy Ann, 
wife of S i~uon  Row, and Belinda, wife of William Repper." 

The estate of the testatrix consisted of $3,844 00, of which 
$268 was in cash on hand, $1,000 00 in bank stock, $75 00 
in  articles of fnrnitnl.e, and the rernninder in three notes on 
individuals. The principal question snbmitted by the execu- 
tor was, whether the reinainder of the proceeds of the bank 
stock, notes, cash on hand, and personal property, after paying 
the debts, fnneral expenses, and pecuniary legacies, passed 
under the residuary clanse above recited, to Mrs. Luckenbach 
and  her daaghte~s,  or whether, as to these or any of them, 
there was an intestacy by which it passed to the next of kin. 
T h e  several persons interested in these several constructions, 
were called upon to interplead, in order that the question 
might be settled between them, w!lo all answered, insisting, 
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severally, upon the view of the subject most favoring their in- 
terests. 

xo counsel appeared for the plaintiff in this Court. 
Fowle, X c l e n ? ~  and iUorcheucl, for thc def'enclants. 

BATTLE, J. The only qnestion we are called upon to decide, 
in the present case, is, whether u~iclcr the l j t l i  clause of the 
will of' tlie testatrix, the clefendauts, Mrs. 1,nclienbncli and her 
two da~~gl i ters ,  can take t l ~ e  ~*esitlae of tlie estate. consisting 
of notes, bon:ls, bank stock, and soiiie i b ~  \-articles of h~rni tare ,  
under tlie dezc~iption of " all the rest and residue of my 111on- 
ies." ~ l l a t ' t l i e  word " money," or '. monies," irlay,  lien the 
context favors such construction, include stock in :t bank, or 
in the public funds, cannot admit of' any donbt. In  tlie case 
of lieelzdnll v. IhwMl, 4 Russ. 360 ; (4 Con. Ch. Rep. 706,) 
the master of the rolls decided that stock wonlcl pass by force 
of the word "money," and he said that he Ilnd so decided in 
a previolis case, ( G g g e  v. Asgil l ,  1 Turn. and Iinss., 265, in the 
note,) ~vliich, upon an appeal, was atfirmed by tile Lord Chan- 
cellor ELDON. If, t l~en,  money invested in balllr or other stock 
niay pass under tlie term money" or "monies," n-e t l~ ink  
notes and bonds may be included also under that tern]. They 
are the ordinary secnrities lipon wl~icli money is lent ont in 
this State. and it is no g e n t  stretcll of language for a person 
to speak of such securities for money as his '. nioney." The 
question then arises, whether tliere is any thing in the will 
before us indicative of an intention of the testatrix to bequeath 
her notes, and bonds, and 1)ank stock to lier sister and neices, 
by the expression, "all the rest and residue of my monies." 
To this we answer, that there is n strong in~licntion of s~ich an 
intention apparent in the will itself, n-hich is made absolutely 
certain by adverting to thc condition of her property a t  the 
time of her death, which occnrred shortly after lier will was 
executed. 

In  the first place, she shorn a clear pniyose i: tlie begin- 
ning of her will: to dispose of' all her property thereby. 
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Secondly. She contemplated tliat her money which had 
been lent out npon tlie security of notes, or bonds, or invested 
in stock, should be collected, because she makes xilost of her 
gifts in pecnniary legacies, anionnting in the whole to much 
more than tlie small amonnt die had on hand in cash. 

Thirdly. She I~nd provicled for the children of her decased 
sister, Mrs. Oli i t t~,  by pecuniary legacies also, and tlien, by 
the clause in question, she makes the provision which she in- 
tended for her li \  i n g  sister, Mrs. Lncke~lb:~cli, and her daugh- 
ters. Now, wl~en we f ind  tliat the latter will get nothing, ex- 
cept a few articles of furn i tu~q of small value, unless the word 
" monies" can cmbrace tlie notes, bonds and b m k  stock, we 
are forced to tlie conclusion t i i t  she did intend to embrace 
t hem 

It is unnecessary for us to decide whether the funiitnre uot 
specifically beclneatliecl passed by the word "monies" or not; 
for, supposing that it is not disposed of by the will, it forms 
the fund primarily liable fiw the payment of the funeral ex- 
penses, debts and geneld legacies, and to tlie extent of its 
value, wonld leave a greater residne of 'L~nonies" for the re- 
sidaaly legatees. To tlicm, of course, it must be a matter of 
no consequence ~11ether  the legacy w1.1licli they receive is 
coniposecl, in part, of the proceeds of fnrniture, and in part of 
monies arising from the sale of the bank stock, and the collec- 
tion of the notes and bonds, or whether it is derived altogether 
from the latter, provided that in either case it is the same 
in amount. A decree may be drawn for the settlement of the 
estate npon the principle of construction declared in this opin- 
ion. 

Pm CURIAM, Decree accordingly. 
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D E N N I S  TPSOIZ and another ngniilst TIIO311S L. LUTTERLOH and 
nnotl~er. 

Where a note, prepared for the purp0.e of being disco~illted at  a bank, was 
!eft by the party, for wliose acco~nmodntion it was n~ade ,  with A, to bo 
&?red a t  !3:i11li, i ~ p o n  an uiiderstandiyg that A slionld draw the proceeds, 
and apply a l)a:'t thereof to the discllarge of a smaller not?, tlien due to the 
bank, and the I)a!mcc to certain debts wl~ic!l the principal owed him, and 
011 tllc r e h d  oS the l.~anli to discount tlie note, it mas iiirther agreed be- 
tween the same parties. that A should keep the notc as secu~,ity for the 
debts due liitn, i t  was Iieltl tlmt a juilgmcnt obtninecl in a court of law, on 
s~lcll not<,, ~o~i :< l  not he irnpugnetl E x  auy matter that could have been 
pleaded to the action at  law, and that it was in the first place applicable to 
the indenlnity of tlic party; paying'tllc debt iii bank, and that tile remain- 
der was applicable to the claims of A against the principal. 

APPEAL from an interlocntory order of the Court of Equity of 
Chatl~ain, continiiing xn injunction. 

The plaintiff, Dennis Tysor, being indebted to the Bank of 
Fayetteville, in the sum of $101, with Harris Tjsor  and G. 
W. Palmer, the intestate of the defendant Goltlson, liis sure- 
ties, and not being p~*ep:ired to pay it off, rnade a new note 
for $250, pagable to tlie defend:int, W. G. Broadfoot, cashier 
of tlie bank of Fagetteville, ~vi th  the hame sureties, aucl left it 
with the clefenclant, Lntterloh, to be presented to the bank for 
discount. Lutterloli presented the note, but not being accep- 
ted by the bank, he retained it, and afterwards brought suit 
on it, in the name of Broadfoot, and recovered jndgrnent in 
the Snpei*ior Court of law of Cumberland county. 

The bill is filed to enjoin t l ~ e  collection of this jnclgment, 
alleging that, having learned that the bank woulcl not renew 
a note of the size of one the plaintiffs owed, and it being in- 
convenient to pay the money, the one i n  qnestion was prepar- 
ed, partly to take up the former note, and the remainder of 
its proceeds mas to remain in tlie liands of the defendant, Lut- 
terloh, subject to the draft of the plaintiff, Dennis Tysor, and 
that the said defendant l ~ a d  no right or anthol.ity to detain 
the said note, or put it in snit, or use it in any way, and prayed 
for an injunction, which was ordered. 
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The defendant, Lutterloh, in his answer, gives a very dif- 
ferent account of this transaction. H e  states that Dennis 
Tywr owed him three several notes of $50, $56,63 and $170, 
and much doubting his ability to pay the whole, he received 
from him tlie note in question, in order to secure a part ; that 
concernirlg that, it was understood and agreed t11at he should 
advance to I~irn, Tysor, $50 more and sul-render to him his note 
of $50, so that there sl~oulcl be due l~irn one simple contract 
debt of $100, and two notes, that on getting the $250 noto 
discounted, he was to apply, ont of the proceeds, the necessa- 
ry amount to take up the $101 note and interest, and the re- 
mainder, first to the simple contract debt of $100, and the 
balance to the two notes of'$56,63 and $1.70 ; that lie offered 
the note in qsestion for discount, but it was not accepted by 
the bank, and he immediately inforniecl Dennis T p o r  of the 
fact, urging h i ~ n  to make some other arrangements as to these 
debts; that lie irsisted on defendants retaining the note as 
security for what he owed him, which, bei~lg the best he colild 
do to save himself, he agreed to; that having obtained a jlidg- 
ment, at law, upon this note, in the name of the payee, Broad- 
foot, he insists that Ile is entitled to use it for his indemnity. 
H o  denies that he proniisecl to surrender this note, or that he 
ever said that it was wortliless, and should never come against 
the parties. 

On the conling in of the answers, his Eonor, on a motion to 
dissolve the injunction, refused to do so, but ordered it to be 
continued until the hearing ; from which tlie defendants ap- 
pealed. 

No co~insel appeared for the plaintiffs in this Court. 
Haughton, for the defendants. 

PEARSON, C. J. W e  do not concur with his Honor, in the 
view taken by him of the question presented, upon the mo- 
tion to dissolve the injuuction. 

Assuming that the facts bring this case within the princi- 
ple of Southerland v. Whitaker, 5 Jones' Rep. 5, thlzti defense 
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was available a t  lam, and is cut off' by the judgment, which 
is  conclusive as to the existence of the debt, and we are  con- 
fined to the enquiry, Ilare the plainti% an equity;  tllat is, is 
there a n y  matter or  thing connected with the transaction, 
which makes i t  against conscience for the defendants to avail 
themselves of the advantage which the jndgnlcnt g i ~  es them 
at law ? 

Tlle answers are fully responsive, wncl deny vitllont erasion, 
the entire equity, in respect to the l~laintiff, 1)ennis Tg-sor ; so 
lie has no g r o u ~ d  to stand on. 

W i t h  respect to the other plaintifls, n-110 are 11;s sureties, 
withont expressing a clecidecl opinion nt t l ~ i s  ti~ric, v e  are in- 
clined to tllinli that :in equity is confewxl, i n  ~ ~ g ! . r d  to a 
par t  of the judgment, to wit, an  amount col.resporlding \vith 
the  bank debt and  interest ; for i t  is admitted that t!re $250 
note WRS made, for the pnl-pose of d is~l larging t h t  debt, np- 
on whicli they were sureties. and Dennis 1 ' ~ m r  mas only at 
liberty to dispose of the cxcrslr.. That al~aiigeri ient  d id  not go 
into effect, a17d it is not alleged tlint lllfy cn~lc l~rre t l  in the 
subseqnent arrangement, liy vllicll (as Lntterloll avers) 11e 
was to retain tllc no:c, as c o l l a t c ~ ~ d  security, fbr the snlns dne 
to him by Dennis T j w r  ; so that, as n g ~ i n s t  tlie~li, IAutterloh 
(it ~vonld  seem) is onlv e n t i t l d  to nie the j ~ ~ i l g l n c n t  for t11e 
pwpose  of collecting ssucl~ c ~ c e s j .  It does not diati!lctly a])- 
pear by  1v11om the debt, in bank, was ])aid, if the sureties paid 
it, their eqni t r ,  in ~-esl)ect to the a n ~ o n n t ,  is clcals. C u t  if 
Dennis Tgsor paid it, as we suppose to be the f'act, his means 
of clischarging the $250 note, was rnade less by  t l ~ a t  amount, 
and the  effect of the  :irr:ingement, b y  wllich Lntterloli was 
allowed to retain it, was to make tlicm l ia l~le ,  at one tiinc, thr 
both of the ~ z o t ~ s ,  wllich was known by Lutterloh, not to have 
been the  i n t e n t i ~ n  of the parties, aud for that  reasnn, i t  \Tau 
against conscience for him to accept tlie note, as obligatory 
on them,  for the full amount. 

The order continuing the  irljnnction until the hearing, must 
be ~ e v e r s e d .  The injunction will be dissolved as to Dennis 
Tysor, and  i t  d l  also be dissolved as to IIarris  Tjbor, aud 
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Gholson, except as to a sum eqnal to the bank debt a t ~ d  in- 
terest. Tlie money will be paid into office, to the end that 
Lutterloli may procluce the notes, wl~icli Ile holds, so that a 
credit may be e n d o m d  of the balance, after deductillg tlie 
$101 and interest, advanced by hill], together with costs. If 
only a part of the judgment is made o u t  of Dennis Tysor, the 
defendant will be allowed to apply that to the part of the 
debt, for wliicli Dennis Tgsor and Gl~olson are not liable, their 
equity extends no further than an exemption from liability, in 
respect to that part. The defkr~dants are entitled to costs. 

PER CUBIAM, Decree accordingly. 

FLORIBDA MILLER and another u p i n s t  REUBEN L. HOLMES, &'I.., 
and others. 

Where slaves were given by mill to eweral of the testator's childreu, with 
remainders to their cliildren, and it wa3 provided f ~ ~ r t l ~ e r  that i f  any of the 
@laves given to the testator's cliilLiren slioillcl die, the loss was to be made 
good to tl~ern by the substitution of slaves of eqi l~l  value to be taken out or 
a stock or class intrusted to the tt.stato~'s widow lor tliat and other purposea 
during her lve, IIeleld that a loss by tile death of a slave, liappening after the 
death of the first talicr, but du~ ing  the subsistence of tlie stock or clam 
provided as a recourse in such case, w s  to be made good to the remain- 
derman. 

CAUSE removed from the Court of Equity of 1)aridson County. 
Tlie questions arising in this case, arise ont of several pro- 

visions in the will of Moses Ilolmes, one of ~ ~ l l i c l i  is as t'ol- 
lows : a I give and bequeath to rrly dangliter: Sarah Miller, a 
negro girl, named N::ncj, and a boj ,  named Eobert, now in her 
possession ;" another of wl~icll is as i~11lon.s : " 9th. I n  the event 
of the death of any of the negroes willed to my children above, 
i t  is my will and wish that tile loser or losers s1lalI have ano- 
ther 'negro or negroes,' of equal value, from among the ne- 
groes hereinafter willed to my wife duping her widowhood." 
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Another clause, pertaining to this question, is as follo~vs : 10th. 
"To enable rny beloved n ife, Anna,  to live co~nfoi.tably during 
life and  idow ow hood, and for tlie pulynse of raising and edu- 
cating, in a suitable manner, i i i ~  ~n inor  cliildren, witliout any  
expense to them, I give to Iier :dl tlic balwnce of in,y negroes, 
m y  liouseliold and kitchen furnitnrc," &c., cCc. A codicil is 
added to this will, wliich is also mnteri,ll to tlie qncstions in- 
volved. It is as follows : "It is iny will and n idi, sllonld 
either of my cliildren liave the rni4ortune to lose any of the 
rlegroes willed to lii~rl or her, that it sllall bc nlade up 011t of 
the negroes named as a 6aZn/zra in the 10!h c h n s c  of the fore- 
going will, wl~icll lias been given tc) my   rife c l ~ l  i11g lier widow- 
hood, and which balnvcc, as named in tlic 10th item, I 
now liereby niakc slll~jcct to s~icli  con:illgencies as abovc 
named. 2d. It is lily fnrllier nil1 n n d  vidi tliat all lily lands 
and negroce, above n illuil, to niy d:~rigI~tci~~-sli:~ll, after their 
or thc d x t h  of citllcr of t h ~ i i i ,  go to their cliilcli~eri. if they 
have m y ,  :tad if they l inw none, then tlic 1,i:id mid riegroes 
sliall be equally cli\.idetl i ? i ~ o n g  tlieir sistelt. il~iil brotliers." 
S m d i  Palillel-, rnentione 1 in t!ie aiiove recited c l ,~ i~sc ,  was the 
wife of 3Iicliacl h l i l l t r  a t  tlic tiiile tlic will was inade. Siie 
died in tile year 1351, lc:lkitlg tlic l~l:ii~il;fk, lie? only cliildren, 
surviving l~el*, and Iwviny licr iiiotlicr, ,lilli:l, l l i~il l t ioi l~d in 

. . the lo t11  clause of tlic will, :d,u s17:,\ iving Ircr. 
The bill states that  tile boy, Robert ,  given to the mother of' 

>lie pI;ii:~tiffs, a i  ahovc stn:etl, died in her life-time, that  she 
allcd upon the execilior to 111nkc tl!c snl~stitn:io~i of :lnotller 

riegro, as ilirecied in tlie n ill, tl1:lt he t l ~ e n  ret'iieed, and still 
refuses, to do so ; tli:~t, cli01*1ly :~i'icr t!ie cleat11 of' Xrs .  Miller, 
the rnotlier of tlic plnintifis, tlle gill,  Kxncy, also died, and 
that S ~ i i l g  adriseil, that :he iiglit i'or a s111,stitntion of another 
slave, p a s e d  I)y force of the s:ii([ will nurl codicil to the plnin- 
ti%, they d~in:iiltlc(l tl12t he  s l i o ~ l d  nin1:e tlie same ont of tlie 
slaves still in tlic 11:l.ncls of tlie i e ~ h t u ! ' ~  midon-, Anna,  but  this 
lie rcfnscd and  still refuses to do. 

The p r v e r  of tlie bill is, tliat tlic execntor may b e  corn- 
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pelled to sit over and assign to the plaintiffs, out of the slaves 
designated, slaves of eqnal value with those that died. 

Tlie answers contest no fact mentioned in the above state- 
ment, but the defendants, who are the executor, the widow, 
and tlie children, bcing legatees and next of kin of the testa- 
tor, say that Robert, the slave, mentioned in the pleadings, 
was very sickly, and finally died of consumption, tliat he was, 
i n  fact, north little or notl~ing when he went into tlie widow, 
Anna's,possession. They controvert the legal positions assumed 
by  the plaintiffs, and deny that they are entitled to the substitu- 
tion prajed for. 

Y o  counsel for the plaintiffs. 
CorreZI, for tlie defendants. 

BATTLE, J. Tlie claim of the plaintiffs is, as we think, ful- 
ly  sustained by a. fair construction of the will of tlieir grand- 
father, Moses Ilolmes. TJTl~nte\ er interest in the slaves, 01. in 
any matter concerning theni, wliicli was given to the mother, 
was confined to her f'or life, and afier death, was given to her 
children. As to tlie boy. Robert, the question is too plain to 
admit of a~~gnment .  TFllcn lie died, in the life-time of the 
ri la in tiff's ~notlier, another slare of' equal value, inigl~t ha re  
been, by the terms of t l ~ e  will, immediately substituted in his 
place, and then, upon the death of tlieir mother, such sul~sti- 
ted slave .irroulcl have neces;jai-ily belonged to her children. 
Their right is not to be defeated by the delay of the execntor 
to perform liis duty. The case of the girl, Sancy ,  is some- 
wllat more doubtful ; but a fair interpretation of the language 
of the testator, will, in our opinion, give the y1:tintiff a right 
to h a r e  another slave substituted f'or her. The testator clear- 
ly intended, t h t  whatever interest his daughter took in the 
slaves mllicli he beqnentlied to them, should, a t  their deaths, 
belong to their respective children. If, then, tlie girl, Nancy, 
had died in the life-time of the plaintiff's mother, anutlier gil l  
would have been substituted in her place, and would have 
d e r o l ~ e d  upon the plaintiffs, upon the death of tlicir mother, 
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RS lire ] lare already dccide(1, wit11 respect to tlie boy, Robert. 
A s  Nancy  s n r v i ~ e i l  tlic inotller, tlie right to have another g i r l  
substitute i in Iier pl:ice, paset1 with Iier to the niotlier's cliild- 
ren, a n d  upon tile death of the girl, after the death of the 
mother, tlli.; inelio,zte riglit to I1:~ve the s111)ititnted slave be- 
came prf 'ect .  To 111nl.e tltls view ~noi-e  o l t \  ions, i t  will be  
observed tliat, in tlie 9th clause of tlic will, it is said that the 
event of tlie death of ail! slar c givcn to eitllcr of t l ~ e  ~ langh-  
ters, " the ioiet or losers sli'tl! have ano l l~e r  ~icgro," k c .  Tlie 
bscr or  loscrs ref'dt*, in tliat clause, to tlie dangl~ters  alone, be- 
ca11se rile nbsoi~lte interest is t1iet.e g i ~ c n  to them : but in tlie 
codicil, the interc;t in tlle s!,tr-es is d i ~  ideil, and n life estate 
only is given to the tl:i~tgIiters, rez~jectivelj., ~ v l ~ i l e  tllc nbso- 
l a t e  i i~ teres t  in remainder is given to their e l i i l d re~~ ,  so that  
the rnot!~er, in 3113. p l ' t i c l ~ b r  tax?, or her  cliild or cllildreq 
may  be tlle *.loser or losers," nt any  time, while t l ~ e  slaves, 
from wl lo~n  the substituted s l a w  is to be talien, sliall remain 
in  tlie llancls of the testator's widow-that is, d ~ i r i u g  ller life or  
wiclowl~coil. 

The p1aint:fI's arc, therefore, entitled to a decree for twoslaves 
of the same vnlne wi t I~  RoSert and Nancy, as sue11 rnlne jvas, at 
the  time oftheir  reqyectivc dca~hs , to  be trilien from among ttl~ose 
given to the witlow by the 10th cl'lusc of tlle will. It is said, in 
the answer of' the clet;tntl,~nts, tliat tlie boy, Robert ,  was sickly, 
~ n d  of vety lit t le v d ~ c  nlrcn he was put into the possession 
of the plairitiff;' motlicr, slid tliat 11e nltiinately died of con- 
sumptiorr. This is neither adrnitted nor proved;  but, if it 
were, we think that from the ~nanif'est intention of the testa- 
tor to 1,rovide eqn:dlg for his daughters, in slaves, the boy in 
question must be estimated as if h e  were ordinarily healthy, 
and of the  average value of a boy of his age, size and qnali- 
ties. 

F o r  the pnrpose of ascertaining t l~ is ,  there must be a refer- 
ence to a commissioner, and the  cause will be retained for 
further directions upon th.: coming in of the report. 

PER CURIAM, Decree accordingly. 
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WM. K. A. WILLIAMS, ExT., and others against JESSE J. SMITE and 
wge  and others. 

A bequest of slaves to be hired ont to snpport and school the testator's three 
youngcst childreu a i d  wlien tllc youngcst or such cllildri~n sl~ould becorno 
of age, then to be sold, and the money divided bctween tlic tl~ree, and ono 
other cllild, it was IIeltl tlmt the four lcgaiccs tool;, rested intcrcsts in the 
proceeds of tile slaves; and upon the des t l~  of' t ~ o  of tlicm, intestate and 
under age, before the youngest became of agc, their intercst devolvcd upon 
their ncxt of kin. 

Where slaves were given to a person for life with contingent limitations over 
and such slrtres werc sold and ron~ovctl from tllc State, it was IIeZd that 
those in remainder hail no right to insist upon the seizclre and seqoestra- 
tion of other properly for the sccurity of their contingent interest. 

CACSE removed from the Court of Equity of Nartin County. 
Aquilla IIyman bcqncathed to his dnnglitcr, the defendant, 

Sally Ann, a n q r o  woman, named Mincrra, and a girl hy the 
name of Pincy, wit11 :I contingent limitation to her children, 
if she should liavc any, " but, sho111d she die witliont a lawfid 
heir, in that case I wish for thc said negrocs to rcrert to Ada- 
line IIyman, Pcter IIyman, Gabriel 1Iynmii and Aquille 
Hyman." After other clevises and bequests i n  thc said will 
contained, occurs the following: Item 5. I wid1 Knthan and 
Jerry to be hired out to s~11)port and scll001 illy three young- 
est children, Aquilla, Peter and Onbricl. Vllcn the yoang- 
est of the above named cllildren becomes of ngc, t11cn I wish 
for Nathan and Jerry to be sold, and the moncy equally di- 
vided between Adeline, Aqnilla, Peter and Gabriel Hylnan. 
Peter and Gabriel died under twenty-onc years of tpe,  and 
this bill is filed by tlie execntor, praying the Court to advise 
him whether the said Peter and Gabriel took rested interests 
in  the proceeds of the two slaves, Nathan and Jerry. 

The bill further states that the female slaves, Minerva an4 
Piney, bequeatl~ed to Sally Ann Smith, ~vcre delivered to htr  
and her husband, the defendant, mentioned in this bill, and 
that the latter of tlie said slaves has been sold by Smith, the 
husband, and has been removed to parts unknown out of the 
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State; that t l ~ e  said Jesse J. Slnith is insolvent; that the 
wife of t l ~ e  said Sn~itli has 110 cl~ild, and from 11cr age arid bad 
health, will Y C I ~  probably ]lave no child or chi!dren ; ~ l l d  that 
slio~ilcl this corltil~gei~cy t1111s I~al~pell ,  the li~nitation over will 
be f'rnstrated 1)y t l ~ e  1.cmora1 of' the negrctes, and thc insol- 
vency of' Su~itll. The executor f ' u ~ ~ l ~ e r  asked tlie Court to 
atlvibc hiln \vhether it' S~nitll and his nit'e shall be decltled by 
tlie Conrt entitlecl to n diatribntive s11a1.e of the property of 
these two persons, Peter ant1 Gabriel, i t  is competent for him 
to retain the snnle as security ti)r tile ~)elfi?l.~nance of the con- 
t i n g e ~ l c ~  i n  regard to tlie slave Piney. Tlie answer of Stnith 
and wife does not deny the 111nteria1 allegations contained in 
the bill, h u t  objects tu  the legal deductions insisted on by the 
plsintifi. 

The caase was set down to be heard on the bill answer and 
exhibit, and sent to this Court. 

TVi.itstnn, Jr., for the 1)laintiffs. 
Donnell arid ZI. A. Gilllum, for the defendants. 

BATTLE, J. TVe cannot perceive any reason to donbt that 
the testator's sons, Peter and Gabriel, tool< vested interests in 
the p~.occeds of' the slaves, K a t h : ~  and Jerry, who were di- 
rected to be sold when t l ~ e  testator's yonngest son slionld ar- 
rive at full age. Thelee is notl~ing like an expression of con- 
tingency annexed to the gift, and it conics, therefore, within 
the ortlinaly rule of' a legacy given i n  yresenti, solvendurn in 

futuro. Upon the deaths, respecti\-ely, of these legatees in- 
testate, their shares cle\~olved upon their personal represents- 
tives, to be by t l~em distributed after tlle payment of' debts, 
&c.: among tlie next of kin of their respective intestates. 

Tlie question, then, reruains, whether the share to which 
the defel~dants are entitled, i n  'right of the f'enie defendant, 
as one of the next of kin of the intestate can be sequestered, 
or in any wag be made to stand as a security for the slave, 
Piney, which tlieg. sold to a person who carried her out of the 
State to parts unknown-whereby the plaintiffs are likely to 
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lose the contingent interest which they llad in her, under the 
limitations in the will of' thc testator. W e  a]-e clea11g of opin- 
ion that this cannot be clone. The plainti% had an unclonbted 
right, upon a timely npplication to thc c o n ~ t  of equity, to 
have its aid in protecti~ig whatever interest t11ey ]lad in the 
said slave. B~oz11,a v. Tli'lson, 6 Ired. Eq. 558 : B~aswel.1 v. 
Bowhead: Busbee's Eq. 26. T!ic re~nccly would 11ave been a 
writ to sequester the slaie nlitil proper. sc~nr i ty  Trns given 
that she sliould not be carried b e ~ o n d  the j~~~is t l ic t iol l  of the 
court. If the slave be car1.icd off' nitlioilt o l ~ j e ~ i i o n ,  we 1 ~ 0 ~  
of no princi1)le wliicli \rolilcl antliorisc a pelmii Ilavi~lg but  a 
cor~tingent iatel-est in her to secjnester other pmpcrty of the 
owner of the lit'c estate to rn~ l ie  it answerable to the contin- 
gent ~.emai~iderman in tlic event of his corltingent interest 
ever becoming a vested one. I n  the present case, tlic defend- 
ants do 110t claim the proceccls of t l ~ c  blaves, T\;;~rl~:ul and Jer-  
ry, ~ I W I Y I  tlic executor ruitler the will of tlic tesraror, but their 
claim is for ciist~ibntive ~ l l a r e s  fl.om the iiitcs!ate b~othei-s of 
tlie feme def'enclant. It is true that the eaiates of' the 1)1otllere 
are derived undcr tlieir f ;~t l~er '>  mill, bu t  we cannot think that 
rllnkes any difference. Tile sl~m-cs ~ ~ l l i c l i  the defendante 
claim, have no conneciioo with the s laws wliicli were given 
to the fenie defenda~lt hy 11er father's will ; anti tlie plaintiffs 
have ~ i o  1nol.e right to sequester tlieni, tliaii they \~ollld have 
to ta la ,  in that way, any ot!ier property belonging to them. 
As, in our opinion, the plaiutiEs cannot do tlie latter, they can- 
not resort to the former. 

It must be declared that the intel-ests v l~ ic l l  the testator's 
children took i n  the proceeds of the slaves, Nathan and Jerry,  
mere vested, and upon the death of his sons, Pe te r  and Gabri- 
el, their sliares devolved upon tlieir ~~espec t i re  ndministra- 
tors, and that the defendants are entitled to hare  paid to them 
vqllatever may be the sliare of tlie f'eme defendant as one of 
the next of kin of her deceased brothers. 

PER CERIO~, Decree accordingly. 
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GARDXER J O N E S  upinat ISAAC C. EDTT'XRDS AND J. W. POTTER. 

ICl~ere  R hill, fur all iiij:irxtion, nl l~gcd that thc notes sollgllt to be enjoined, 
were given as consicie~aiiou that tlie defendants ~ o u l c l  procure 311d make 
him a fee simple title to a tract of !;loti, in c-iiich tlicy then had o d y  an 
estate pa i  aulre tit; which they deii id7 aod, in f x t ,  were unnbk to pro- 
cure and  n~alie  such title; and plaint in"^ allegation n-:LS cnr~~oboraticl iiy the 
terrirri of n deed, which they did niuiie, and the defvi?dants answered 
evasively, inristi~lg upon an uncqunl mlcl iliip~.oisable re3 sion of thc tranenc- 
tion, the Coilrt ordwetl tlie il~jllnction to he contiiiu::d to tile Iica~ing. 
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tiff, for the consideration of $1850, to procnre the interest of 
all the otllc~. heirs in  the rerii:rinde~~ aforesaid, nntl to courrey 
it to the 11l:linliff; that ill I)nrsuallcc of tliis cont~xct, and ill 
part esecntion tliel.enf, lie ]wid to thc said Etlwnldb arid Pot- 
ter the snrn of $1830, i n  the following maliner ; Ilc gave to 
Ed\rnrds l ~ i s  note, or bond, for. $523, with Eclu.:i~.d Cowaid as 
surety, ant1 f i b ]  the ~ .e~l l '~ i~ lder  tllcre01: I I C  snrrencle~wl to liirn 
the note for $400, l1ic.11 Ire 1i;id o l ) t ; ~ i ~ i ~ d  f ro~n  l l i l t i  fbr his 
half of his ~rit'c's lif'c-estate, nrrd to I'c,tter, lie g n \ c  his own 
note f'ur t l ~ e  snm of $74, wit11 I<tl\v:t~d Co\vard :ts s i~wtx,  and 
H note for $133, on Elias J. IHoniit arid JVntle Gutts, and for 
the lxilancc, sn~~rcnt lc~~ed to the said Potter his o ~ n  note fbr 
$400, given as abovc statccl ; and in further I)ui-sll:lnce of this 
contract, tllcy esecntcd to lii~n n tleetl, be:wing date tlle 13th 
May, 1857, in wllicll the j  p ~ c t e ~ ~ d e d  to C O I I \ ~ E ~  to I l i l l l  the 
interest of tllenlsclses and \ri\es, in the lalid i n  cinestion, 
wliicli was signed alld sealed by tlienisclves arid nives ; 
that at the time ot' the csccrifion ot' this deed, i t  \\--as espressly 
unclcrstood :rrid ngl-cell, tlrat the tlcf'enda~tts n-onld 1)rocul.e a 
fee sirnplc title, to be made to 11in1 by all tlle joilit o\rr>ers of 
the re~naintlcr. Tlie tleed, above ~nentioned, is i~eferr~ecl to i n  the 
plaintiff's I~ill, and ~natle a palf tllcreof, a~ltl  i n  it, the dct'end- 
ants, for themsel\es, t11cir I~eirs, &LC., covcl~allt to, and with 
the plaintiff', to L ' i r a ~ ~ ~ ~ a ~ ~ t  :ulcl ft]w\.er det'encl the r ig l~ t  and 
title of all the afo~w:~icl tract of limd, free :md clear froin the 
lawful cl:rim, or clailus, of tuty and 2111 persons wl~;ttsoever." 

The bill fnrther alleges, that altliorlgll I)y the timn of the 
deed, a fee siu~ple, in tlle wliole, is conrejed, yet, as the de- 
fendants only liud tlre ilitercst wliicli lie sold them, and their 
wires declirletl convejing any otlier estate, he, in fact, lins got 
back only wl~at  he convcjcd to tliern, and is loscl. $1050. 

I Ie  alleges that he Iias freqncntly called tlie clcfindants to 
fulfil their contract, but t11:tt they refuse to do so, denping that 
such a contract esists, bnt that if they were disposed to com- 
ply, tlicy conld not do so, Lecause the owners of the remain- 
der are unwilling to let tlicm hare it. 

Tlle bill alleges that the defendant, Edwards, has commenced 
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a suit, at  law, upon the bond, for $525,  and that Potter 
threatens to conlmence an action against B1oa11t and B~i t t son  
the $135 note, and also against the plaintiff f ~ r  the $74 note. 

The prayel' isttiir an injr~nc:ion, to 1-estl-air1 the defendants 
from proceeding a t  law upon thcse notes; also to restrain them 
from p s s i n g  t l~em by enclorsernel~t to arly other person, and 
for g e n c d  ~.elief'. Tile il!junction \v;is issnccl, in vacation, as 
prayed t'or, arid being execnted, was retnl-ned to the next term 
of the Conrt. 

The def'endants, in their answers, admit that they agreed to 
resell to the l ) la i~~t i t f  the estate, for the iif'c of his i~ i fe ,  but 
they deny that they contrixted to sell 11im the re~nainder in 
fee, or that tlrey unde~~tooli to procure the hci~.s-at-lnw to exe- 
cute deeds fbr tllc salne; on t l ~ e  contrarj, they say, in their 
answers, that they agl.cetl to sell otlly wl~atsorer interest they 
might hare acqni~wl,  by virtue of t l~eir  intermarriage with 
their wives, and t11:tt d t e r  the execution of the deed b,v them, 
a t  the earnest I-eqoest of the plaintiff, t11ey pern~itted their 
wires to add their signatures and seals to the deed to the 
plaintiff, hut that t l~is  was no part of their contr:ict with him, 
and w:ls done ~ilerely to gratify 11i1n. T l~ey  admit also, the 
payment of the $1S50, :is set forth in the bill. 

Upon the colnit~g in of the ans\rerSs, the defendants moved 
to dissolvc the i r ~ j  nnciion, n 11icl1 was urclered by his Honor; 
from wl~ich tllc plaintiff was itlluired to appeal. 

N o  counsel appeared for the plaintiff in this Court. 
J. 114 B I ~ ~ L :  t'or the def'endants. 

PEARSON, C. J. The plaintiff alleges that, for the consid- 
eration of'$lSjO, the defendants :tgreed to resell to him the 
estate for t l ~ e  life uf his wit'e, which he had sold to them for $300, 
and also to sell to him t l ~ e  elltire ren~ainder in fee ; and that 
they nl~dertook to procure the o . l ~ e r  ten:ults in colnlnon of the 
remai~lder, to esecute good and sufficient deeds. H e  exhib- 
its, as a part of his hill, the deed execnted by the defendants, 
to wllicli the signatures arid seals of their wives are annexed. 
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Tlie defendants admit  tliat they agreed to resell to the plain- 
tiff the estate for the life of his  rife, btit tlley deny, 
tliat they agreed to sell to h i n ~  tlie remaincler j y l  fee, and un- 
dertook to procure the l i e i ~ s  at-lam. to execute <ct . i s ;  on the 
contrary, they aver that, besides the life-c--:ate, they contract- 
ed  to sell onl,y " zl3huisover. interest tiri!/ vL;5tL t J I . ~ I C L '  u r ( j ~ i ? ~ i  
6y v i ~ l l t e  of the;?" i / z t L ?  112u'inr.iuge, the one \'i.itli the s i~ re r ,  and 
the  other wit11 the niece, of' Steplien Cowa~d,"  and they say, 
that  after the e\eeiition of the deed by them, L ~ t  t!le earnest 
request of thc p l n i ~ t i f ,  they pertnitied tlleir I\ i \  e: to add their 
signatares a ~ i d  seals to the deed, but tllis w::3 n(, ;)art of the 
bargain, and was done rnercly to g ~ x t i i y  t l ~ e  plsintji;. 

The defeutl:ults, accordi~ig to t l~e i r  orm dlor i i~ lg ,  had no 
estate or in t e~es t  in the rc~n:~i l~del* ,  J et, as t l i ~ j -  allege, 
'the plaintiK ;igreerl to give then1 $1350, for the life-?,'ate and 
their snpposcd iriteleat in  the lemui1:del.; tii'lt i-, lie v a s  to 
hand them back two notes of $400 eacli, w11icl1 was the price 
they had, lesj tI1:111 one lliolltl~ bef;)i.e, agreed to g; 3 for the  
life-estate, and, jn addition, was to pay tliem $;22 cclcli, and 
i t  w : ~  no part of t l ~ e  ba~gn in ,  tliat the n-ii es J :o i~ld  execute 
tlie deed ! ! IS this be trne, i t  proves an xlu~c.?t ir~crcclible de- 
gree  of igno~xnce on tlle par t  bf tlic 1)1aintifi', autl the defcnd- 
ants must citlier snbmit to a like c l ~ a r g e  of ignoral, e, or to a 
inuch p a r e r  one-that of 1;uowingiy tahiug a d r a n t q e  of the  
plaintiff's ignorance, and practicing n g r o s  in~poii t iun upon 
hinn. 

Tlie c i~mmstanccs  tend to snggest the  inference, that the 
two $409 notes were not to be  paid, ai?d that tho plvintifl'and 
h i s  wife executed the deed, to the defentlants, in pwsuance of 
an  arrangement, by  vli ich the plaintiff hoped to acquire the 
title in fee in his ow11 ~'iglit,  and tliat tlie cleienclants practiced 
upon his eagerness to effect that object. 

There is another fact, wllicli has a most important bcaringaa 
tending to prore  the allegations of the plaintiif, ant1 in regard to 
which, there is siicl~ e\,nsion in the answer. as to entirle the 
plaintiff to have the injnuction coilti~lnad nntil the hearing : 
the deed is made a part  of the bill. l u  it, the defendaiits bind 



J'& s i ~ / y d e .  Tliis is a 1);11p;1!,1e e\.asion. 
i f  i'l,ulll igiio:x~ice, oil I ~ n ~ l i  sides, [hi: iiinlter 11:;s bccome 

tlins coili'riscil n~:(l er~:nng!cd, i t  niny bc  be>: to exccnte nintn- 
81 ~ d c a s ~ . s ,  arid !!icl*el)y put tl~einsc~ives ;!L s t i : t ! /  r j l l r j .  

r '  l l ie  ortlc~-, i ~ :  tllc Court l)eln\v, nliivt l ~ e  rcvclxcl, :rnd the 
i~ljunctioii coiltiiiiicd uritil tlie Iieai,ing. 

C. J. ILLERIYOS c c / d  ?c(i'e ant1 of$er.s rrycziiist Ti.  I?. CO\Vll$ -ldnz'r., u?id 
olli em. 

AT the  1:lst ~ C Y I I I  of the court, it vns  declalwl that t l ~ c  l~lniu- 
tifl's, Prudcncc ailtl Loilisi, were entiticici t o  ~ l i a i~ i t e i~nuce  un-  
til I I e n r r  NcXt lc~ i  l ~ i ~ l ~ ; l r i l ~ o ~ i  :~~,i.ivcd :it the age of tn,entx- 
one Tears, arid i t  v a s  ~.cf'crretl to Thoiiia~; A. L)c!i~i 1110, :L com- 
~nissiolier of tllc Court, to ascel tail1 liow ~i-ilicli tiley hncl re- 
ceived on this account, and lia\v riiucli 1v:ts dire to r l i ~ 1 1 i .  011 
the  co~l l ing  in of the 1xl101.t of the c o l i ~ ~ ~ ~ i s ~ i o ~ i e ~ . ,  slin\vi~lg the 
1)alances due, n.it11 interest t11ei.eo11, tile clei'c~i~llii~t, F. 13. PLicIi- 
avdsnn, esceljtcd to :he .zllon.ance of interest. The c a ! w  n-as 
lleard on the exception. 
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Fowle, for the plaintiffs. 
Boyers and Ilustccl, for the defendants. 

BATTLE, J. The only exception to the report of the com- 
missioner is one filed by the detbnd :nt, Francis C. Eiclla~dson, 
in whi~l i  an objection is made to tlie allowance of interest on 
the s u m  d w  for tile niairltenancc of the t'e~nes plaintiff un- 
der the provisions of the will of Ilenrjr IIooper. The escep- 
tion must be overruled. Tile sunis to wl~icll these plaintiffs 
were respectivel~ entitled, onglit to have I)ecn paid to them 
annually by the pe~wnxl  repwsentative of the estate of the 
testator-they beillg a clla~ge thereon ; but as that was not 
done, the7 are c1e:wly entitled to interest on the snms thus 
admitted, to be paid from tlie end of eacll jear  up to the time 
wl~en their brotlier came of age. I t  is a general rule in this 
State, t h t  interest is dlowxl wl~enerer a certain slim of 
money is not ])&it1 at the time it becomes dne. 

Upon looking at the decree in the case of L i n h a y  v. Jgogg, 
6 Ired. Eq. 3, we find that interest was allo~ved on srwh sums 
as were not paid at tile tinlc wl~c~n they Aonld hare  been, 

d 1011. towirds the expellscs of the ~~laiutiff 's edlic. t '  
The exceptioll being over-ruled, t l ~ e  report mill be confirm- 

ed, and a decree en:ered according thereto. 

PER CURIAM, Decree accordingly. 

SAMUEL IIANNER against JOHN C. DOUGLASS and others. 

A surety who pays the debt of his principal nnder a judgment has an equitg 
against the creditor to hare the judgment assignd to a trustee for his reim- 
bursement, and to pursue tlie bail of' his principal for that purpose. 

 PEAL from the Conrt of Equity of Guilford County. 
The bill states that one Schcwlfield borrowed from the 

Bank of Cape Fear the eum of $450, for wlLic11 be gave hie 



negnti;il)lc note, witlt tlic dcfcndniit, Ilongl;iss, as sllrety, pay- 
aLlc to tile dol'c~icl:mt, Jo l~es ,  tile cnsliicl of tile I ~ m k ;  that  
suit ~ v n s  blvuglit on tile note 1)y t l ~ c  b:ltrl;, in tlte n:ilne of 
Jones, ant1 jutlg~ucli t  rccovc~wl agnirist titc ~rl:tltc~.s. :tlid that 
i n  that :iction tlic plairltiff' w;is the sl,ccial h i 1  c;f Sc.lioolfield ; 
that Sclic~olkicltl al~icolitlcd f't.oin tlrc State, :tnci tlrilt tltc crcd- 
itor p r o ~ c c ~ l c ( I  agnii~st  tlic 1)laililiif :is rlie I~nil, :111tl got jndg- 
lrrent agai~tst  11i11l. ?'lie bill i'iirtlict. slates, 111:lt I I ~ I O I I  tlre I - ~ I I -  

dering of t11c ijrst j u d g ~ ~ i e ~ i t $  1-)111ig!ass i'111~1i>1icd <John 13. 
7TTcl)l) with 1]1[>11ey t~.) 1):~:. tlic j ~ i ( l g ~ i ~ c n t ,  :11!d 11e p i c 1  i t  nc- 
coidingly to tlic La~ili, n ~ i ~ l  c1,ctlit was y i v t t ~  tlie~,eii~t. t o  Scltool- 
field :mcl I)c.)uglass oil lire 1)ool;s of ll!e lm~il;, ill t'11l1, of tho 
debt, I ~ u t ,  111:~t at  tlle s;iliie tirrrc, TVel~l,, ilisfc;lcl of' ~nc re ly  
tal i ir~g a. ~ w x i p t  fot, tlle 1i;oirey paitl, tool.: t't~orii Jones a n  as- 
s ig l~~nc l i t  ot'tire j~iclglilcrit to Irill~, I \ r~l i l , ,  wit11 the ])llq)nse of 
mising the rllc)liej (lilt oft l ie 1)I;~ilitiff fi)r tlte l~c~ ie f i t  of  Doog- 
lass, wlio, in 1':1ct, ilistitntcil tltc pl~c~cccclilr~ nt law :rpilist tho 
plaintiff; and 11i i t11  t l ~ e  ~nnil;igcnicut of tlic jll(lgttiet~t, find in- 
tends to ~ x i s c  t l ~ c  ~iioncy t l i c t ~ o ~ l  tijr liis om-i use. XI] ilijurlc- 
tion was p ~ x j e d  f\)i., and gri111tu1, on tile Ijill. 

Jorrcs n ~ ~ s \ r - c ~ ~ t l ,  :~cIltriiti~rg t1i:it I I ~ ) { > I I  tlic 1.ccci1)t of the 
rnonej  I ' I Y ) I I ~  IVcl~l ) ,  lie esccnted tlic : ~ ~ > i g l i ~ ~ ~ e i i t  to Iiiit~, will1 
the view of'ltecl~iirg I I ~  tlic judgtnciit ni law f'ur the beliefit of 
Douglttss, :is tlie slirety. 

The answer (lf I)oilglnss nclmits tlint 11e p ~ ~ r - i c n l ~ l  Webb,  as 
his f'rientl, to take :11r askigrltnei~t of tlie ~ I I J ~ I I I ~ ~ I I ~  t'~.onl the 
cashier of tl!e l~a~ll ; ,  for llis h i ~ f i t ,  and t1r;tt I t ? ,  11011gI:iss, haa 
the conttvl of' t11e origi11:iI j ~ ~ ~ l g ~ t i e n t ,  a11c1 ~ I I S O  01' 111:it : ~g :~ i~ t s t  
the plaintiff. as 1 ~ 1 1 ,  ; I I ICI  lie irtsisrs tlt;it lie lrxd :L rigllt to get  
sucll art nssignlrient as is us~rully innclc, 1)3 \I liicli snreiies aro 
snbstitr~tetl to t l ~ c  rigllts of c ld i to r s .  

To tlie ansn.el. of l)ouglass, tlic plaintiff csccptcd, becnnso 
it did not ndniit or  deny tliat tlic tk1oncj 11nit-l to tllc 1 ~ r 1 k  be- 
longed to Doi~glnss, and was b j  l i i l r l  f ~ r ~ i i s l ~ c d  to TiTcl)l~ ; and, 
Lecanse i t  did !lot atlniit or deny that tlie eittrics on illc booka 
of tlie b:tr~lr showed that tlle debt \riis paid. 

The exceptions came on to be argued, wi th  a motion of the 
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defendant to dissolve the i~ljunction ; when the Court sastitined 
the exceptions, and olde~.ed the defendant to answer tlicm, 
and,  conseqnently, refused to dissolve t l ~ e  injunction ; arid the 
defenclaut, Douglass, appealed. 

JfcLta~z, Z/ozule and Scott, for the plaintiff. 
G ~ d ~ a n z ,  for tlic defendants. 

RUFFIN, J. The cgse was brought on in the Conrt l )eIo~r ,  
i n  the ploper manner;  Smith v. Thomas  3 Dev. and Zat.  Eq. 
126, :md the Court would concrlr wit11 his IIonor, it :be points 
to mliicli the exceptions relate were material. Dnt it :)])pears 
to the Court that they are immater id  and f'rir.olone, m d ,  there- 
fore, ought to 1i:~re been over-rnled. Tlial ree lmt ing {lie en- 
tries in the bank lmoks, is manifestly so ; t ' o~ ,  the debtor, be- 
ing  clini~geil with tlle vote, when tlie bank receives tlle money 
for it,  whether i t  come as a payment from the  debtor, or a8 
the price from a l,urchaser, the a c c o u ~ ~ t  is credited by the 
cas l~ ,  bec,znse tlre party is 110 longer the  debtor to the bank. 
It' that  were not so, the boo&s wonld not shorn the true state 
of the bank, but would, upon their face, claim assets not be- 
longiug to it. Upon the supposition that  the entry is of a 
payinelit b y  Douglass, rhen the  qliestion npon this c\ccption 
is bnt tlie s i ~ ~ n e  r a i ~ e d  by the otlicr ; wlticli is, wlle:l~er a sure- 
ty, w11o ptzp t l ~ e  debt, m-tr take an asqignment of the j u d g  
ment, 01- other secnrit j ,  to a third person as a trujtee for tlie 
gurety, if it 11 ill afford Iiim a l ~ e t t e r  or  inore direct remedy 
than one in his own name. The f i ~ s t  exception slipposes 
that  lie cannot; since that  is the ~ n l y  sense in n l ~ i c l l  i t  
can be  ~natcr in l  that the answer shall set fbrtli nhetl ier  the  
tnor~ey I~elouged to Donglass or to Webb,  upon tile groa:~d 
that  in the f o r n ~ e r  case i t  wonlcl be a payment of the debt, 
~ r h i l e ,  in the lnttcr, it rnight be a pnldiase by Webb.  I t  may 
be retn:trked, that it seems plain enongli, n p m  the answer, 
that the lno!ley was faiwislied by Dongli~ss, as i t  states that h e  
procured W e b b ,  as his friend, that  is, as his trustee, to take 
tlie a s s i g n m e ~ ~ t  for liis benefit, and  that  under it, lie llas had 
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wood r. C'olZier, 3 Dev. Rep. 380. But if snch an assignment 
be taken, altl~ougli the tnoney be paid to tlie c ~ d i t o r  by the 
surety, i t  11;~s bee11 l~eld even at  l aw,  and 11111~11 inore i l l  equity, 
to preserve the vitality of' the securi ~ y .  I l o d y s  v. Arw~st~ong,  
3 Dev. Re]). 2 5 3 ;  Briley v. Szryg, 1 Dev. and Cat. Ey. 366; 
Brown v. Long, 1 Ired. Eq. 190. I n  the last case, it was held 
that an as~igrltnent of a judgment to a third person in t ~ ~ u s t  
fur the snretp, wl~ich the surety l~ in~se l f  ] ) t . o c u ~ ~ i ,  did not 
amount to a payment, bat kept t l ~ e  j~ idg~i len t  on foot, and the 
decree was t'onndetl O H  it. These principles al)plg as between 
a surety ; I I I ~  his p~.incipal. I t  is in their spirit that the stat- 
ute provicles. t l ~ t  a debt paid by a snrety shall retain its 
original dignity against tlie assets of tlie p~,ir~cipnl. W e  are 
not arvi1l.e ot ally ir~stance in wliicll the rule has been applied 
to sureties :is b e t m e n  tlierrlselres; nor do we perccive any 
ground for apl)l j ing it, save only to found tlie equity of 
contribution, i~ldeperident of 2% contract between them. 

The re~naiiiing point of enquiry i n  tllis citie, is, wliether 
this eqnity of sitbstitution ernt)raccs the h i 1  of the principal 
in the action of tlie c red i to~  f i ) ~  his debt. U ~ I I  that point, the 
opinion of t l ~ e  Conrt is, t l ~ a t  it docs. The snrety for the debt, 
and the bail of' the princip:tl, are not co-snreties, and there is 
no privity bctween tlien~. Gail is mow, in some ~.esl)ects, and 
in  otl~ers, less Lound tlian the surety. ILis contract is, that 
the p r i n c i l d  slinll render hirnself, or that 11e will pay the 
debt in Itis stead, and lie may discliarge l~ilusclf b j  surren- 
dering his 1)rincipal. By means of liis uadertaki~lg, tlie cred- 
itor losea the advantage of lloldi~rg tllc person of his debtor, 
which is an ad\  antage inuring to tlre surety likewise, of which 
h e  is dcl~rived by t l ~ e  intervention of the bail, who enables 
the pr i~~c ip id  to abscond, or evade the plocess of the law, 
and elude the pagrncnt of the debt. I t  has been held, and 
upon very satid'itctory groii~ids, t l ~ i ~ t  where a joint bond was 
given by two, and they were sued on it, the bail of one could 
not have recourse on the ot l ie~,  after paging tile debt ; Osbome 
Y. Cunr~i7igham, 4 Dev. and Eat. IZey. 423 ; and in P o k y  r. 
Bobads,  3 Ired. Rep. 177, that the bail, i11 an action against 
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securities given by the debtor, and Ile explainq the reasons 
for the decision Inore distinctly, even, than Lord Covper did. 
H e  says. though the bail be but sureties, as between them and 
the princilml debtor, that yet, coming in the roorn of the prin- 
cipal as to the creditor, tliey like~vise come in the mom of the 
principal debtor as to the surety. The surety has no direct 
ongnge~ncnt, by whicll tlre bail is bonrid to I ~ i m ,  1,ct on1yaclai:ri 
tl11'071gh the nieilinin of the creditor ; and cc~nsequentlg, llle 
suretr  lias ~~i-ecisely the saine i.iglit tlmt the c~edi tor  had, and 
stands in hi3 11l;tcc. 

As, then, the surety, in the case before us, l ~ a d  a11 equity 
against the creditor, n l~icl l  required him to assign to the for- 
mer the obligation of' the bail to be enf'orced for the reim- 
bursemeilt to 1112 surety of the ~ r ~ o n e y  paid by him in dis- 
charge of tile deb:, it is nlanifest that the bail Iias no equity, 
which call rentlcr that  tissig~~nlent ineffectual, mid, therefore, 
the plaintifi"~ first exception ought to have been over-ruled and 
tlie injnnction dissolred lritll costs. 

This will be, accoldingly, certified to tlie Court of Equity. 
The plaintiff niost also pay tlie costs of' the appeal. 

PER CCRIAM, Decree accordingly. 

LYDIA McBRIDE and  oihers aga iml  BENJAXIN C. TT'II,LIAhlS, Ad- 
minist~ator, and  othe~s. 

A limitation in a deed of marriage settlement: to the husband and wife du- 
ring their joint lire?, and to the sursivor, and if the nife should survive, 
then the truslces should, at her request, convey the property to her, and 
if she should die without making such request, then, to such child or 
children, as she might leave, and if she should die without issue, then to 
her next of kin, mas Held to mean, that all three of thelatter contingencies 
depended on the event of the wife's surviving thehusband; and that though 
ahe died without issue, and never called for a conveyance from the trustees, 
yet, as the husband survived her, the next of kin of the nife, could not 
come in under the deed. 
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CAUSE removed from the Conrt of Eqnity of Cliatham connty. 
I n  conternpla t io~~ of a niarriage, about to take place between 

Dr.  Charles Chalrners and Nrs .  Mary Williams, a deed was 
made, dated 6th of Xey, 1830, wherein certain slaves (in nnm-  
ber eigliteer~) were conveyed to tlie Messrs. XcCride,  her 
l)rotlicrs, in trnst, as follows: '. That the said Charles Chalmers, 
aucl M:try Williams shall, dnring tlie term of their joint lives, 
or the  survivor of them, hold tlie said negroes in possession 
arid in  the full enjoyment of their labor (and) s e n  ices, to their 
own nse auil berielit. and upon trust, that if the said Mary 
\Villiams sholild sinrvive tlie said Ohn1.1ee Cl~almers,  that  the 
siiid J a m e s  XcBritlc and r I ~ ~ l 1 i L a l ~ 1  XcUriile, J r . ,  sllall, a t  the 
request of thc said Mary TTTil!ianns, ibecon\ ey, and transfer to 
her, all tlie riglit, title, and ititere-t, which they liave, eitlier 
in law or equity, to tlie said ciglitcen slaves, or such of tliem as 
map be living, and their increase, and if she sllc~ald die with- 
out making s11c11 request, 1e:lving one or more cl~ililrcn, tlicn 
in trust, that the said James XcEride  and r ~ ~ ~ c l i i b a l d  Mc- 
Ihidc ,  Jun. ,  slnall convcy and transfer al l  tlie riglit, title and 
interest, \rlsicli they have in said slaves, and their increase, to 
bucli child or cl~ililreu. A n d  if the said X a r y  should die, 
leaving no child or children, tlien in trust that  tlie said James 
McBride and Arcliibald XcEride ,  J r . ,  t l ~ e i r  I~eirs,  execntors, 
administrators and assigns, shall convey, transfer and set over, 
all the right, title, and interest, wliicli they liave, eitlier in 
law or  equity, to the said slarc.;, and their increase, to the 
legal rep~~esenta t i res  of the said A h y  TtTilliams, their heirs, 
executors and nd~n i~~ i s t r a to r s ,  according to t l ~ e  true intent 
and m e a n i ~ l g  of tllcsc prc,ents.'' Tlie marriage, contemplated 
in this deed, took place sliortly after its execution. The par- 
ties lived togetller a, marl and wife until Ju ly ,  1837, when the 
said 3Ia1.y died, without issne, leaving lier husband her  sur- 
viving. I n  October of the same year, (1857) Doctor Chal- 
mers died intestate, and the defendant, Benjamin O. Williams, 
became his administrator, and took possession of the slaves in 
question, claiming to hold them as a part of the  personal es- 
tate of said Charles Chalr~iers. 

8 
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&Bride v. Williams. 

The plaintiffs allege that they are the mother and sisters of 
the said Mary Williams, and that as there is no issue of the 
marriage to claim, they, as next of kin, are entitled, under tho 
description of legal representatives, accord i~~g to the  propi- 
aions of the said deed. 

To this bill, tile defendants demurred, generally, for the 
want of equity. 

Joinder in demurrer ; and tlie cause being set domu for ar- 
gument, was sent to this Court. 

Phillips and Ilaugl~ton, for plaintiffs. 
Neil &Kay, B. F. Jloore and Fowle, for defendants. 

PEARSON, 0. J. The plaintiffs, who are tlle next of kin of 
Mrs. Chalmers, put their rigl~t,  on the ground, that they aro 
entitled, as purcllasers, under the deacriptioll of "her  legal 
representatives," corltaiued in tlie li~i~itution of the deed of 
marriage settlement. 

The Court is of' opinion that the litnitation, nncler which the 
plaintiffs claim, was subject to tile conii~~gency, that Mrs. 
Ohalmem should si~rvive ller liusband, arid as she died first, it 
never took eflect. 

This deed ditFers from tlie marriage settlements that are uso- - 
ally executed, in several respects : 'l'lierc is no express restric- 
tion upou the husband's ~sigllt jura ~nnriLi, in case he survives; 
nor any restriction upon t l ~ c  wife's rigl~t to dower and a distrib- 
utive share of tlie husband's estate, in case she survived; there is 
no absolute provision made t'or the cl~iltlren, of the marriage, if 
there should be any ; and tllere is no selwate estate reserved 
for the maintenance of the wife. These peculin~itics lead to the 
the conclusion, that it was tlleil~tention, it' the liusbanclsurvired, 
that he shonld take all;  and i f  the wife survived,sl~e should not 
be restricted to herdowerarid distributivesllut.e, includingspart 
of theseslavcs, but should, in addition to her dower in his estate, 
have an absolute estate in all th&c slave$, i f  she ~*equested the 
trustee to convey them to her. In detbult of sneh request, at  
her death, the trustees were to convey tlie slaves to her child 
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or children, and if there slionld be no child or  children, the 
trustees were to convey to her Ic@ rep~.escntatives-these 
three l i rn i ta t io~s ,  i. e., to her :tbsolutely, if she reqnested-if 
not, to her  cl~ilcl or children, and if no c l~i ld  or  children, to 
her legal ~ . c ~ ~ ~ w e n t a t i v e s ,  being all ec j~~al ly  subject to the con- 
t ingencj  of her snl,viving her I~nsba~lt l .  

This general view is s ~ i p l ~ o ~ k d ,  and in fact, is required b j  
the grnm~naticnt  iind litcrwl construction of the words. The 
1irnit:ition to I~el., of tlie absolute estate, if she request it, is 
expressly subject to tlie contingencg of her surviving; the 
liuritation to the cl~ilclren is cor~t~ected  witl~,  and made to de- 
pend on tllat to Iier by t l ~ e  alternative, " if s l ~ e  diould die 
without ~ r t a k i l ~ g  sncli ~-ec~nest," ancl is thos made snbject to 
the  same contingeucy ; a!icl the limitation to her legal repre- 
sentatives is con~iectetl ti i t l l ,  and mndc to dcpencl on that  to 
the cliildren, by tile nltcrn;ttivc, " if she sl~onlcl die leaving no 
child or  chil(11-en," a n d  is thus made sul~jec t  to the same con- 
tingency. So, tlint Goth, in a general a ~ ~ d  a particular point 
of view, tllesc t111.cc 1i111it:~tious are  collnectecl together, and 
made snI),ject to the contitlgency of' her surviving her l~nsband; 
and the deed being si l tnt  :IS to what is to lxxolne of the pro- 
perty in t l ~ e  event of tlie husband's surviving, i t  is left to de- 
volve upon liim , j w e  1 ~ l r  di. 

This construction is ol),jected to, hecanse i t  leaves the issue 
of r l ~ e  rnarri;lge nnproridecl for, nhicll is usna11,v a prominent 
object in nlarri~lge settlements. That is t r o ~ ,  b n t  i t  resnlta, 
not frorn the constl.uction, bnt f'rorn the deed itself', \ ~ l ~ i c h  mani- 
festly does not malie the issue of' tlie ma~-riitge a prominent 
object of care. T11el.e is no provision for cl~ildl-en, except in- 
cidentally, and t l ~ a t  is not confi~led to the issue of the mar- 
riage, b u t  inclr~des a l l j ~  child of 3lt.s. C h a l r ~ ~ e l * ~ ,  and is made 
to depend upon the c o n t i ~ ~ g e n c y  of her not  reqnesting the 
tl.usteea to convey to I ~ e r  the absolute estate ; and her  right 
to rnnke such request, is m d e  to depend upon her being the 
~urvi \ .or .  S o  that, any construction co~n])e l l i r~g n proviaion 
for the  issue of  he 1na1-r:iape, would, nlaniti.stly do violence 
to t he  terms of .h3 deeJ, ~ n d  our construction cornmen& it- 
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self as the true one, by the fact, that i t  liarrnonises with the 
deed, in not making the childsen prominent objects. 

I t  will be declared to be the opinion of the Conrt, that the 
plainties are not entitled to the slaves claimed by them, and 
the bill will be dismissed with costs. 

PER CURIAM, Decree accordingly- 

JONATHAN WORTH, Adna'r. of JOIIN McYEIL, Jr., and Adq' r .  
cum. tes. an. of JOHN McNEIL, ST., against JAMES ATKIPITS and 

u;~j'"e and others. 

Where a widow dissents from the will of her husband, she is entitled, in m- 
certaining her distributive share, to have advancements made to legatees un- 
der the will estimated ae a part of her husband's estate, though as between 
themselves, tliere being but a partial intestacy, such adrancements are not 
subject to be brought into hotchpot against such legatres. 

lVhere a testator in his will provided a support for his midom and children b~ 
giving them a residence on his farm, and the issue and profits thereof, and 
the use of sliives, stock, kc. ,  for a certain period-wllicll arrengement w m  
broken up by the widow's dissent from tlic will, it was B e l d  that the child- 
ren mere etititlcd to compensation out of the testator's estate for the 10% of 
these benefits. 

CAESE removed from the Conrt of Equity of Xnndolpli County. 
John McNeil, Sr., of Cumberland, (now IIarnett,) county, 

died in the year 1850, having made his Iast will and testament, 
and appointed his son, John NcKeil, Jr., his executor. He, 
having undertaken the trust, and actcd therein, died intestate 
in 1857, and the plaintiff, TVorth, became his administrator. 
The latter also took letters of administration de 60nis non, with 
the will annexed, on the estate of John McXeil, Sr. 

The bill is filed by the plaintiff, praying tlle advice and 
direction of tile Conrt, upon several questions growing out of 
:the will of John McNeil, Sr., the portions of which, material 
to these questions, are as follows : 
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" I give nly son John my plantation, on Cape Fear  River. 
and I\fcEiay's Creek, &c. 

"I give to my  son Xartin,  all the land on Cape Fear  River, 
known as the Bird place, and all the land on the other side of 
the river, called the McAllistel. arid Banks land, incloding 
ferry. 

" I  give and beqneath to Janet  Ann, my daughter, theland 
on Cape Fear  Eit-el; known as the McIiinncy land, on IIec- 
tor's Cleek. 

"The land 1 gave unto Martin, on Cape Fear, I i e x r r e  for 
the support of my wife and family, and to be managed by 1uy 
executor, as I have lieretofoi-e done. Tlie plantation where- 
on I live, I miah carried on as before, by keeping the most 
mitable hands on it. 

" M y  negroes not to be hired out or m y  of 1117 lands rentea. 
" I desire that my wife have as niany negroes to wait on her. 

as she rimy want;  that is to say, as many of the women aud 
girls as l n a j  be uecessary -one boy and old George to take 
care of tlse stock. 

"I give and becinenth unto John XcNeil, Jr.. all the pine)- 
woodo land, snitablc for cultivation, between, &c. 

" I give and becjr~elzth n ~ t o  my two sons, John and Martins 
all  my piney land that is not suitable for cultiration, and di- 
rect tlmt 1sa:ie and one other hand be kept at  the mill, wl~cn  
tiecessarg, and two others to ent  and haul, and that half the 
profits go to the use af nly fmnily. 
'L I give and bequeath to Ldmiel Sllarv and IIenry htkins,  of 

Tennessee, 610 acres, in Hardin connty, of that State. 
"Igi\-c unto my wife, my sons, John and &Iartin, and daughter, 

Janet  -4un, all my money, consisting of cash, notes, and jn t lg  
cnents, and that my son, Xartin,  be educated out of the same. 
with part  of that and what may be spared on the farm. 

"I leave to m y  wife and family, my stock of cattle, hogs, and 
aheep, honsellold and kitchen fnrniture, and reserving as many 
of the mules, in season of hanling l o g ,  for that purpose. 

'' I desire little Grace to be sold, and the money to be given 
to my wife, but let her be sold out of the State. 
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"I give and beq~leath to Janet Ann, 90 acres on the ra te rs  
3f Kcil's Creek. 

"1 give and bequentll to Janet Ann, $1,630 due from Ken- 
neth Mnrclriscm, in notes. 

'L I givc iii>d ber111entl1 to my son John ten liead of cattle. 
Z do Ilerel~y nn~nin:tte," &c. 
Upon the c1e;rtll of' tlie testator, Ilia vill  was 1wore-l in com- 

mon furn~,  and Jol~rl,  tlic J o m g c ~ ~ ,  cjn;ilifietl, aucl eritered np- 
on tile c h n p  of exccu t i~~g  tile \I i l l ,  but s u k r l n e ~ l t l ~ ,  at  tho 
tnstance of Mrs. S I I : ~ ~ .  aild Atkins. and with, tlie probate was 
set aside, arid a ~ .ep ld>ate  ordered, wllcreupon an issne was 
made up contesting the r:ditlity o f  tile will, whicll pendecl for 
;evcrnl jears. du~.ing wliicli t i ~nc  Jolln Jfclu'eil, the yonnger, 
was the atlrcinistlxtor, pc,irZ(& litr, and being iicivised, as I N  
snja,  that thele wm, no donbt, as to the establisltlnent of the 
will, lie y~mceeclecl, fi,r two Sears, to act ill co~~t;)rn>ity with 
its provisions, but t l ~ e  cwutest Insting longer than Ile expected, 
he lxoceedcd to 1iii.o out tlie sl:~ves. a ~ l d  sell t l ~ e  perishable 
prolwrty. At  l c ~ ~ g t l l  tlic \\.ill \v;~s c-str~l~li-lied 11,v tlre firjding 
of a jnry. and thc \viclow of J O ~ I I  blcScil, Sr., dissented there- 
f ro~u,  a~ltl  took lrer jcar's provision :~nd  dower. At the time 
of this dissent, the familj  cnrlsistotl of the widor, and Irer two 
children, A[:irtirl and Janet A n n .  tlie f;mner- a h n t  14, and 
the other almnt IS  of age ; these wel-e the c h i l d ~ m  of a 
seeold marriage. 501111, the Jnrlnpel., lilecl witl~in less than 
s mile of' his fatlter, tlreir rtxiicle~lces being in the piney woods, 
establisliccl most!y 011 aeconi~t of the Iieahl~iness of the sitna- 
tion. Flor:~, :L clitngIlter of :t foruier marrii~ge, inter~narried 
with James 11. iltlii~is, Inany ye;l~.s ago, and settEed in Ten- 
nessee, where t!lep now 10esicle. Upnu tlte ~rinn+~,ae of Flora, 
her father gave t l~em several slaves, wlw have now increased 
much in rknmber ~11d v:tlne. T l m e  slaves were taken to Ten- 
ztcssee, ant1 were i n  t l ~ e  possession of Blkins and wif'e, when 
the will mas nuiide, a ~ ~ d  whet1 tlie testator died. One of the 
questions made by the administrntor is, ullet!ler Atliins is 
entitled to lwld these slaves withoat acccru~ting with the 
estate. 



DECEMBER TERM, 1858. 275 

Sarah, anot l~er  clangl~ter by the former marriage, became 
the wife of Daniel Slin\r, and they nlso rcmored to Terlnessee 
many years ago, wliere lie died before the death of the testa- 
tor. Previon,ily to l ~ i s  rernovirig, the tcstator gave him and 
his wife, by bill qf snlc, a 11ninbc1. of slaves, wliich, also, have 
greatly increasccl in number and value. and another question 
is, m11etlie1- his I-e1)rescntative h:ts to ~ c c o u n t  for these slaves 
to the atl~~linisir~ntnr~ vf Jtrlrn JIcNeil, Sr. 

To Joliri JlcNeil. Jr., who \ras nlso born of the former 
marriage, were also given slaves, by deed, and as to these a 
similar qr~estion is tnacle. 

The bill states t l ~ a t  on the dissent of the widow, the family 
nrrangelnent, intended by the will, was b~eolien up, and the 
pl,zr~tations were not any longer nlanagecl for the support of 
herself and cliilc11.en. 

Anotller q~~es t ion  growing out of this state of things is, 
what is to IN clone with t l ~ e  stock, t>wn~ing utensils, household 
farnitnre, &LC.; and n Itether Ah- t in  and Janet  are not entitled 
to some recompense for t l ~ e  loss of the benefits this arrange- 
ment affoded ; also, how is the c l l a~ge  upon the products of 
die fkrrn, for Mar*tinls edncation, to be made up. 

Another question is, by what rule is the widow to take her 
share. and w l ~ e t l ~ e r  the advancements to the three older child- 
ren are to be talien into the account in ascertaining it. Out 
of what fund is her sliare to be paid, and mlietlier she is 
entitled to a part of t h  accnmulations to the estate since her 
hssbimd's death, arising from the hire of slaves, and the inter- 
est of' money. 

The defendants all ansviered, admitting the allegations of 
the bill, but, severally, insisting u1)on the conclusions f a v ~ r -  
ing their interests in the qneslions propoonded by the plain- 
tiffs. 

B. F. Moore, for the pla int ip  
blunty, il!cBue and E: G. Ilaywood, for the defendants. 

PEARBOX, C. J. 1st. The effect of the widow's dissent, wae 
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to defeat tlie purpose of the testator of keeping up the familj  
establishment at  the home place, and having the plantation 
on Cape Fear, whicli is devised to Nartin, inanaged by the 
execntor for the snpport of liis wife and family, and the edn- 
cation of X a ~ ~ t i o ,  co~~sequent lp  the provisions m,zclc in refer- 
cncc to that purpose do not take effect, and the property, to- 
wit: the'slaves, stock, farming utensils, 1101iseliold i'urnit~lrc, 
&c., fbll into tlie andisposed of residue. Nartin is entitled to 
the profits of tlle plantation ; but loses the benefit of a 
charge upon tlie common fund for his education, and, in like 
manner, Janet loses the being suppol ted as one of the family, 
but will be con~pensatecl by having the profits of' her portion 
of the estate in sereralty. 

In  stating the account, John NeXeil, Jr . ,  will only be 
cliarged with the profits received clu~.i~lg the t w o  Sears that 
he managed the farm, and Marti11 will be credited i'or the rent 
of his land. 

2d. The widow is entitled to a chiZ(7's part of the estate, 
and the amount will be ascertained in tlic same IT-ay as if her 
husband had died intestate, for, in contemplation of law, ha 
died intestate as to her. These p~,inciples are so well settled 
that i t  is not worth while to discuss them. Ilea(Zm v. I l c a d ~ n ,  
7 Ired. Eq. 179 ; limtcd v. Ilust/rZ, Busbee's Eq. 79. 

It follows that she is entitled to the benefit of' t l ~ e  slaves, 
and other articles of personal property, given to John X c -  
Neill, Shaw and Atliins, hg tlie testator in his lifetime, to be 
valued as advancements at  tlle time of the several gifts. T h  
amount to which she is entitled, when thus ascertained, will be 
paid out of the undisposecl of residue, in which will be i i~clu- 
ded the one-fourth part of w11at tlle testator terms 'Lall mymmzey, 
consisting of cash, notes and judgments," and also Grace and 
her increase at their present value. In stating tlie aceonnt, tho 
widow will be entitled to arntable palat of the interest ~ ~ h i c h  
has accrued upon the " money fund," and of the hires and 
profits of the slaves, and will be charged with the hires of 
such as were put into her possession. 

3d. The division among the clddren mill be made upon a 
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different principle, for, as to them, there is a will, and not a 
case of intestacy ; it follows that advancen~ents are not to be 
accounted for; this applies to the slaves given to John Nc-  
Neil1 and Shaw, for they have bills of sale ; but it  is otherwise 
in respect to the slaves given to Atkius. The gift mas rnade in 
this State, and being by par01 mas void under our statute, and 
is not coilfirmed as au advancement, although the donor died 
withont resuming the possession, and without m:tl;ing any spe- 
cific disposition of the slaves in his wiI1; stiIl, it cannot be 
an advancement, because there is not a case of intestacy. Tho 
result seems hard ; but, upon well settled principles of law, 
these slaves and their increase constitute a l ~ a r t  of tlle estate 
of the testator, and Atkins is cl~rlyeable with their vallle at 
this time. Such cases are suggestive of a iieccssity for legis- 
lative interference. 

Pm CURIAM, Decree for account. 

GEORGE JCILLIAhfS and others against HENRY W. IIOUSTON aad 
others. 

A deed conveying slaves to a trustee, to the use of A for life, and after her 
death to pay over the profits to her heirs, to their exclusive use and benefit, 
was Beld, by virtue of the rule in Shelly's case, to pass the fill1 and abw- 
lute property in the use to A ; the word I' hers" 111 this connection, not 
being a word of purchase. 

Where a bill is filed to enforce certain rights as passing by a d?ed, it is not 
according to the course of the Court to treat it as a bill to reform the in- 
strument, on the ground of mistake. 

Where the meaning of an instrument of writing apart from its effect accord- 
ing to the orci~nary rules of construction, is conjectural, the Court cannot 
takc upon itself to declare that there is a mistake arising from the ignor- 
ance of the draftsman. 

UAUSE removed from the Court of Equity of Wayne county. 
William Hamiss intermarried with Mary Smith, and after 

living together many years, she filed a petition against ldm 
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for a divorce and ali~nony, which penrled in the Snperior 
Court of Dupliu for several te~wis, m-hen, at length, i t  was 
compromised 1)y his making a deed, dated 31st of M ~ I ~ I ,  1831, 
to Henry W. IIouston, couvej ing :t tract of l i~nd arid some 
thirteen slaves, n.110, nit11 their desccnda~its, are the suljject 
of this snit. T l ~ e  part of \~11icI1 deed, ruaterid to the question, 
in this case, is as follows : " To 1i;~rc :~nd  to hold the said 
land, as also t l ~ e  su\ci.al ncy-oes at'ows;~id, to him the said 
Henry TIT. I Io r~s to~~ ,  Iris Iicirs, esecntors, adulinisttxtors and 
assigns, furec.er, ill fee simple-In tl0ust, nerertl~eless, that the 
srrid 1Ienr.y MT. IIo~iston, 11;s l~eirs, executors, administrators 
or assigns, do take, collect, rereivc and pitJ over, all and every 
of the rentings of the said 1;md ; ~ n d  the hirings of the said ne- 
groes, or any or all of the p ~ ~ f i t s  t11at mty, in anywise, arise, 
or accrnc from, or out of t l ~ e  property afowsaid, to p ly  over 
to the said JIary 11x1-1-ias. t;)r 11cr sole use and benefit and sup- 
port during her natural liti., an t1  after, or upon, her death, to 
pay over in ~.ea~ninder  to 11er heirs, for, and to t l~eir  exclusive 
use and advxr1t;tge ant1 henefit, the interest, 1)rofits and emol- 
n~nents  accruing, or tl~itt lnxy accrue from time to time, from 
the property afbresaid." Mary IIarriss took tile property into 
her possessio~~, and kept it till her cleat11 i r r  1854. In theyear 
1844, she made a conveyance of the slaves, i n  question, to the 
defendant, Harper Williams, who now I~olds and claims these 
& w e ,  by virtue of siicli conveyance. Previonsly io the mar- 
riage, Mrs. Smith had n ~ a d e  a colivejarlce of these same 
slavcs to her niece, Mary Willia~us, who iriterlnarried with 
the above na~ned IIenry TIT. I%onston, the trnstee. After 
Mrs. Harriss' death, IInrl)er Willia~ns, for a valuable consid- 
eration, in order to retnore the clund f t~nu  11;s title, took a 
deed from the said Houston, for any riglit he might have from 
this last-mentioned conveyance. 

The plaintifla are the next of kin of Mary Hawiss, and claim 
4 0  be pnrcl~asers nnder the deed, from WIN. ~arl : ias  to I l o ~ s -  
ton. nuder the description of " lleirs" and the bill is filed 
pglinst H. W. Houston and Harper Williams, pra.ving that 
Lte said blaves may be srvreridered to thern, and thst t h q  
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account for the I~ires and p ~ ~ f i t s  tl~ereof, since tlie death of 
MI-s. H a r k s .  

The answer scts fort11 tlie al)ove conveyances, and thc de- 
fendants insist that, I)? rirtnv of tile s;llncb, thc property in 
question belongs to the said IInrper Wi1li;ilns. 

There was rel)lic:ttin11 to t l ~ c  ;~nsn.er :ind proofs taken, and 
t l ~ e  cause being set dowi for I iea i i~~g,  w:is serlt to this Court. 

Dortch ant1 B. li: iyoore. for i)l:\intiffs. 
J. 11. Bryan,  S'tmford arid 1Tlustec7, for defendants. 

PEARS~N, C. J. The cqnity of thc p1:tintiffs is pnt on the 
gronntl, tl~itt they. being the next of kill o f  M:wy Ilarriss, are 
entitled to the slaves as pnlzl~;isers, nuder the limitation, in 
tho deed of William Il:tr.ribs, esecntecl Narc l~ ,  1S31. The 
deed, after conveying land and slaves to IIor~ston i n  fee, cle- 
dares  the trust : " To ~xeceivc and pay the rents,. 11ires and 
profits to Ijilary IIal.ries, ti)r her sole use and support during 
her n a t u ~ d  lit'e, and ;tf er I~e r  clentl~, to pay over in ~ t m a i n -  
der to her heirs, for their exclnsi\-c nse, the profits accrning, 
or that n i ~ g  accrne, from time to titne, from the property 
aforesaid." 

We are of opinion, that the legal effect of the cleed, was to 
vest the wl~ole estate in t l ~ e  trust, i n  Mary 1Iarriss, nncler 
t11c operation of the " rule in Slrclly's case," 2nd consequent- 
ly, the plaintiff's linre f'ilil~d to 111:1lie out title in tlie~nselvee, 
aspurchafiers, and t l ~ e  bill Innst be clis~nissed. 

b ' T l ~ c  rule" was adopted tbr the prevention of fraud, and 
the substtmce of i t  is, where an estate t'or lit'e, is given to one, 
and by the same corire,yance, tile property is givcm to 11is lleire, 
in  such a n1anner, tllat tlie salrie 1)ersons arc to take the same 
estate as they wor~lci have take11 b y  operation of tlic law, had 
the whole estate been given to i l ~ c  tenant for lit'e, lie shall 
take the whole estate, and sncli pel-sons sl~all  take by opera- 
tion of law, aud not as pn~d~ase r s ,  notwitl~stmtling the ex- 
press intention wits, that the one shonlci take a life-estate only, 
and the others shuuld take as purclwers ; tlie principle is tho 
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same as that by which, if one seized in fee, in England, devi- 
see to liib eldest son, in fee simple, the son shall take by de- 
scent, and not nncler the devise ; for, altliough the intention, 
that lie sllall take by the devise, is express, yet, snch inten- 
tion being in manifest fraud of tlie rights of third person$ 
ahall riot be carried into efl'ect. 

I t  is unnecessary to enter more fully into the reason of "the 
nile," or to refer to the nurnerous cases in which it has been 
held to extend to personal propcrty ; i t  is s~die ien t  to say, i t  is 
well settled as " tt law of property," and our case falls directly 
within its 01)erations. I t  is applied in Boyd v. Xmall, 3 Jones" 
Eq. Itep. 39, a few t e r m  ago. 
a. Jloore attempted to distinguish this case, on the ground 

that it was an esecntory, as distinguished from an executed 
trust, and insisted that whenever the fiupposed intent of the 
party was not cffectuatecl by tlic instrument declaring the trnst, 
i t  was an cxecutory trust. Il is position involves an entire 
misapprehension of the difference bctxeen the two kinds of 
trusts, and, conseqneutlg, of the principles upon which a less 
rigid rule of construction is applied to the one than the other. 
An executory trust is one which is co~npletely declared in the 
outset. An execatory trust is one which is imperfectly de- 
clared in the outset, the creator of the trust llaviog rnerely 
denoted his ultitnatc object, imposing on the trustee or on tlie 
court the duty of effectu;iting it in the   no st convenient way. 
Adams' Eq. 41. I n  tlie former, the creator of the trust, hav- 
ing done all that 11e intended to do, or expected to be done, in 
regard to the decliwttioa of the trust, it is left to abide the 
ordinary roles of construction. In the latter, as the purpose 
merely is indicated which is to be carried into effect by some 
deed whicl~ is afterwards to Be executed, a less stringent rule 
of construction is adopted. In our case the trust is completely 
declared by t l ~ e  deed of 1531, and no other deed wits to be 
executed. 

Xr. Moore further insisted, that as the deed did not declare 
the trust acco~ding to the intention of the parties, this Court 
would reform it. To this suggestion, there are two objections, 
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either of which is fatal. The bill is not filed for the purpose 04 
reforming tlie deed, but sets up an eq~i i ty  in the plaintiffs aas 
purchasers, on the ground tliat, being the next of kin, they 
answer tlie description of " Iieirs" named in the liniitations in 
the deed ; but, in the second pl:tce, there is nothing to show 
tliat the trust, owing to the ~riistake or ignorance of the clrafts- 
man, was not declared according to the intention of the par- 
ties; as,  liere re a deed of settleinent 1)rofesses to be made in 
pursuance of articles previously executed, arid there is a vari- 
ance; or where, upon a contract of sale, in fee simple, tlie deed 
is defective by tlie omission of the word "lieil-s." For, we 
are left to conjecture as to the intention of the parties, cxceph 
so far as we are enabled to see it from the a.ol*tls nsed, and 
the ordinary rules of construction ; and, while it may be sng- 
gested, on the one side, that as the pnrpose was to compro- 
mise and settle this property on the wife, i t  could hardly have 
been the intention to limit the trnst i n  such a way that the 
Iiusband's marital rightscould, under any circumstances, ever 
therafter attach, it may with as mnch plnusibility be suggested, 
that as tile wife only claimed alimony, the pnrpose was an- 
swered by providing a maintenance and snpport for her dn- 
ring her life, and the intention was then to let the property go 
back to the husband, and devolve by act ot' law. I t  is sofi- 
cient to say, in either view, it is mere conjecture, which ig  

not sufficient to induce the court to reform a deed on the 
ground of accident or mistake, even upon n bill framed for 
that purpose. 

PEE CURIAM, Bill dismissed, 

GARRY WILLIAMSON and others against DEIIPSEY WILLIAMSON 
and others. 

A bequest, slmply of a female shve and her increase, in a will, made before 
the enactment of the Revised Code, passes the mother only, and not ber 
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children, born bcfore the will was made, or be tnwn  that time and the death 
of the testator. 

But where a slave had b ~ r n  put in the possession of one of the testator'schil- 
dren, and lml increase before tlie will was made, and h t  fact is reclted in 
the will, a brqwst of sr1c.11 slave, atid lier increase, even before the Revised 
Code, was field to be a confil,mation of the previous par01 gift, and to p a  
both the motl~er and her increase. 

The conpling together, in a will, by tlie use of theco~~junction "and," of aslave 
and her iacre;~se, me~~tioned as 11;rving been previously given, with one 
not so mentioned, will not have the efrect of bringing both bequests within 
the exception to the general rnle. 

The state of the testator's fimily and property, we  not considerationsof weight 
in arriving at  the constrwtion of a will, where the language is plain, and 
the meaning well established. 

Note.--Tlie rule ot'consti.uction, as to the increase of slaves, is altered by Re- 
vised Code, ch. 110, scc. 27 .  

CAUSE rernovccl from t l ~ e  Court of Equity of Wilson county, 
The bill was filed by the plaintiffs, as exec~~tors  of Thomas 

Willin~nsor~, prayving ,z c o ~ ~ s t ~ . ~ l c t i o n  of the i 'cJlo~ingclauses of 
his will : *' 211d. I g i \ e  and ~ e ~ n c a t l ;  to 1113. beloved dangh- 
ter, Terupy Fulg11a111, nlie negru girl, nunet1 Mary, now in 
her possession, ant1 her inclwse, if any ; also, one Iiegro girl, 
named be than^, to her a11c1 her heirs forever. 

" Itcm 3rd. I give and beqneatl~ to my daughter, Monrn- 
ing Peele, four negroee, n;~nlel j ,  (;l~el.~*y, hfe~ica,  Charity and 
Wasl~ington, and their increase, if any, to her and her lieire 
forever. 

Item 4th. I give and beq~~ext l t  to my beloved da i~g l~ tc r ,  
Rhoda TVilliwlnson, three negroes, n:unclg, Ally, *4rnold and 
Randal, and their increase. 

"Item 5th. I give to In: 1)cloved danglrter, Sidney Boyett, 
three negroes, n;~inely, Julia, Label,  and Daniel, and theirin- 
crease, i f  any, to 11er and I ~ e r  heirs f'oi,ever. 

Itelrl Ct l l .  I give :tnd ljeclueatl~ to lrly executors, hereinaf- 
ter named, f'or the sole and separate use and benefit of my 
dauglltel., N a r j  Ik~it ' i~ow, t l ~ e  propertg I have I~eretofore put 
in lier possession ; also, 1 give to ~r ly  executors, for the sepa- 
rate U r e  a11d Lendit of my daugliter, Mary Renilow, one tract 
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sf land, l j ing  in Johnson county, which I purchased of Har- 
riss Renfrow, contailling about sevellty-five acres ; also, I give 
to my execntors, for the benefit of my da~~gl i te r ,  Mary Ren- 
fmw, the sun1 of four Itnnclred and sixty ~ o ~ ~ R I . s ,  in money, 
and i t  is my will and desire, that lny execntors sl~all  let my 
daughter Itave wid Innney as she may  need tlle same, for the 
support of herself and fhnily ; the ]kist bequest is intended to 
be used by tny executors, fur tlie sole use and benefit of my 
daughter, Mary Re~ifiwnr, arid no otlier;" wit11 a general re- 
siduary chase. 

Tlte l~laintiffs, Gamy Williamson and Jesse Fulgham, were 
appointed execntors and qn:~lifietl. 

Tlie girl, Mary, meritioned in t l ~ e  seco~id clause of the will, 
was put into the possession of the plaintiff, Fnlgham, the Iius- 
band, and his wife, the legatee, Tclnpy, when she was about 
five yews old, and has remained i n  their possession ever siuce. 
She l d  one cl~ilil bef'ore the niitliir~g of the will, \vliich has 
also remained in tlicir possession ever since its birth. The 
girl, Betliarty, was 1)iit in the possession of Fulglmn and hie 
wife, by the testator, after Itis will was executed, togctlier with 
her first cltild, nalned Amos, wlto was born after the making 
of the will, and before the testator's death. The woman, 
Betltany, had :mother cliild before tlie dcatli of tlie testator, 
both of whicli cliildren, were i n  their possession when the tes- 
tator died. Upon these fkcts, is predicated lhe prayer, by the 
execntors, for i~~strnction, wlietlter they sliall deliver the in- 
crease of the women, Mary and Bethany, or any of them, ta 
the legatee ; or whether the same falls into the residuum. 

The female slave, Cl~er r j ,  given to Mourning Peele by the 
36 iten1 of the will, was pa t  into 11er possession, and that of 
her husband, William Peele, nlten about four years old, and 
had one cl~i ld before the niakirtg of tile will, and three ot11e1.e 
afterwards, before the deatli of the testator ; the woman, 
Cllarity, 1t;id one cltild before the ui l l  was made, and one af- 
terwards, before the delttli of the testator. Tlie executors ask 
to be advised whether, under these bequests of Cherry and 
Charity, aud their iucrease, their children, or any of them 
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pass. The legatee, Mourning Peele, died abont two years be- 
fore her fhther, leaving chilclren wllo are made parties defend- 
ant. The executors ask to be advised whcther the children of' 
Mourning Peele sncccecl to theil* mother's legacies under the 
3cl itern ; also whether they came i u  for their mother's share 
of the residue. 

The girl, Ally, given to Rhoda Williamson, had two child- 
ren before tlie will was made, and the same question is asked 
a8 to tliern. 

The slave, Julia, given to Sidney Boyctt, had three child- 
P e n  before the will was made, and two nf'terwards, before the 
testator's death, and the same inquiry and prayer for advice 
is made as to them. 

The executors ask whether Mary Eenfrow is entitled to 
keep possession of the land and other property given for her 
nse, and that of her fanlily, and whether in paying to her the 
pecuniary legacy, they are restricted to the interest arising 
from the snrn given, or whether, if her necessities require, 
they may pass to her part of the princi1)al. 

The surviving jegatees, and their husbands, and the child- 
ren of Xouraing Peele, were made parties, who all answered, 
but their ansTrers did not vary the state of the facts above 
PCt out. 

The cause was set for hearing on the bill, answers, and ex- 
hibit, arid sent to this Court, by consent. 

Strong and Dorich, for the plaintiffs. 
Boward and Lewis, for the defendants. 

BATTLE, J. All the questions which hare been raised upon 
the construction of the will of Tl~omas Williamson, deceased, 
and upon which we are asked to declare an opinion, may be 
answered, without mnch difEculty, by the aid of the previous 
adjudications of the Conrt. 

The first enquiry relates to the second item of the will, 
wherein the testator gives to his daughter, Tempy Fulgham, 
b' one negro girl named Mary, now in her possession, and her 
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inkrease, if any, also one negro girl named Bethany, to her  
heirs forever." The girl, Mary, had been put into the pos- 
session of his daughter and her husband, by the testatcw, some 
years before his will was made, and had had a child before 
that time; but Bethany, with a child named Amos, was de- 
livered to the daughter after the mill mas executed, and had 
another child before the testator's death. The question is, did 
the children pass with their mothers to Xrs. Fulgham? The 
general rule is clearly settled, that the bequest, simply, of a fe- 
male slave and her increase, passes the mother only, and not the 
increase which she may have had before the will was executed, 
or between that titne and the death of the testator. See h e  
v. Love, 5 Ired. Eq. Rep. 201, and many other cases. But if 
there be any expression in tlie will, showing an intention of 
the testator that such increase shall be included in the bequest 
of the mother, then the legatee shall take it. An indication 
of such intention may be inferred from a reference in the will 
to the slave as having been previously given to, or as being 
in the possession of, the legatee. The bequest is then a con- 
firmation of the previous par01 gifts, and carries with i t  the 
increase as an adjunct or part of snch gift. Bullock v. B d  
Jock, 2 Dev. Eq. Rep. 307 ; Simpson v. Boswell, 5 Ired. Rep. 
49 ; S%ods v. Foods, 2 Jones' Eq. Rep. 420. From the au- 
thority of these cases, and tlie principle upon which they a r e  
founded, we are satisfied that the child of the girl, Mary, w b  
is mentioned as having been in the possession of the legatee, 
passed, with its mother. With respect to the other girl, Beth- 
any, there is no gift of her increase, and the only argument 
in favor of her children being inclnded in the bequest of their 
mother, is derived from the use of the word "also," which, i t  
is insisted, connects with her whatever of a like kind was in- 
tended to pass with the girl, Mary. The bequest of increase 
is a gift of something in addition to that of the mother, and 
when born before the death of the testator, does not ordina- 
rily pass with the mother. On the contrary, as we have seen, 
i t  requires an indication of the testator, manifest in his will, 
that such is his intention, to enable the legatee to take the 

9 
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increase vrith the mother. The term " also " means only some 
other subject of gift besides what has been already mentioned, 
and can inclnde only w11at is specified by name or descrip- 
tion. If one subject only be named, or described, i t  cannot 
be extended to embrace two entirely distinct snb,jects, with- 
out the hazard of making the testator mnch more liberal than 
h e  intended to be. The mention of one snbject without the 
other, when he has just before shorvn that he knew tlie differ- 
ence between the trvo, leads more justly to the conclrlsion 
that he did not intend to embrace the latter. The children 
of the girl, Bethany, do not, therefore, in our opinion, pass 
with their mother, but fall into the residae to be sold and the 
proceeds divided according to the last clause of the will. 

There is nothing in the third, foarth and fifth clauses of the 
will to take the gift of the female slaves therein mentioned, 
with their increase, out  of the general rnle, and the children 
born in the testator's life-time, do not belong to the respective 
legatees, but fall into the residue, to be disposed of as herein- 
before mentioned. The rule, referred to by tlie counsel, that 
we have a right to look to tlie state of the testator's family, and 
the condition of his property, in potting a construction upon 
his will, cannot be invoked when the language is plain and 
its meaning well established. The expression, L L  if any," sub- 
joined to the word increase cannot make RI;Y clifyerence, be- 
canse i t  only expresses what ~ o u l d ,  if omitted, be necessarily 
implied? and it may apply to increase born after the testator'e 
death, as well as those born before. 

Before leaving this snbject, it may not be improper to re- 
mark, that the will now before us was executed before the 
Revised Code went into operation, and therefore is not affect- 
ed by the rnle of construction prescribed in the 27th section 
of the 119th chapter of that code, to-wit: "that a bequest of 
a slave, with her increase, shall be construed to include all 
her children born before the testaior's death, unless a contrary 
intention appear by the will." 

Mary Renfrow takes a separate estate in  the property de- 
vised and bequeathed to her in the sixth clause of the will, 
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and the trustees may permit her to have possession of it, and 
use and enjoy it with 11er family; and as there is no clause of 
restraint, she is entitled, not only to the interest, but the 
principal of the money given her, should her necessities re- 
quire it. See Harris v. Iiawis, 7 Ired. Eq. Rep. 111. 

There is not the slightest doubt about the last question pro- 
posed to us. Tlie cllildrer~ of Mourning Peele will stand in the 
place of their mother, and take the share of the residue to 
which she would be entitled, were she living. 1 Rev. 
Stat. cli. 122, see. 15. Tlie same provisions will be found in 
the Rev. Code, ch. 119, sec. 28. 

The parties may liave a decree for the settlement af the 
estate upon the principles herein declared. 

PER CURIAM, Decree accordingly. 

THE ATTORNEY GENERAL against THE BANK OF CHARLOTTE 

An act of the General dsseinbly, incorporating a banking company, is a con- 
tract between the State and the corporation, within the fir.& clause of the 
tenth section of the first article of the constitution of the United States, and 
the Legislature cannot pass any lam ~mpairing the obligation of such con- 
tract, or any part thereof. 

Where a price is stipulated iu the grant of the charter, it is the consideration 
or part of the consideration for which the sovereign makes the grant, and 
cannot be enlarged without the consent of the corporation. 

To levy a tax on the bank as such, or on its franchises, is to add to the stipu- 
lated price, and therefore an act of the Legislature imposing such a tax is 
in violation of the constitution, and void. 

The distinction, as respects the taxing power, between lands, &c., and such 
franchises, stated, considered and applied. 

(The cases of Cfordnn v. Appeal Tact Court, (3 How. R;)  Attorney Generalv. 
Bank of Newbern, (1 Dev. and Bat. Eq.;) Ohio Lye Insurance and 
Company v. Debolt, (16 How. R.;) Billings v. Providence Bank, (4 Pet. R.;) 
Cl~urli4 River Bridge v. Warren Bridge. (11 Pet. R.,) and Bank of Cape 
Fear v.  wards, (5 Ird. R.,) cited and approved. The case of Stale v. 
Petway, (2 Jones' Eq.,) also cited and approved as to the decision and the 
ground of it, but corrected as to an intimation contained ia the opinion.) 
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THIS was a bill of information exhibited in the Court of Equity 
of Wake, to recover, to the use of the State, a forfeiture al- 
leged to have been incurred by the Bank of Charlotte, by . 
reason of the nonpayment of a tax, imposed by the revenue 
law of 1856. 

A general demurrer having been put in By the defendant, it 
was removed into this Conrt for argument. 

The case is fully stated in the opinion of the Court. 

l'adger and Wilson, in s n p p r t  of the demurrer. 
Fowle, for the Attorney General, contra. 

BATTLE, J. The bill is filed for the purpose of conlpelling 
the payment of a certain amount of taxes, claimed to be due 
from the defendant to the State, by virtue of the 133d section 
of the revenue act of 1856 ; (see acts of 1856, ch. 34, sec. 133d.) 
That section is in the following words: "The President and 
Cashier of the several banks in this State, except the Bank of 
the State of North Carolina, shall annually pay three-fourths 
of one per cent. into the treasury of the State, on the stock 
owned by individuals or corporations in the said banks, on or 
before the first day of October in each and every year; pro- 
vided the same does not reduce the annual profits of the own- 
ers thereof below six per cent." &c. The defendant, which 
is one of the banks of this State, referred to in the above re- 
cited section, resists the payment of the tax thus claimed, up- 
on the ground that i t  is a tax upon the capital stock or fran- 
chise of the bank, and not upon the dividends or profits of the 
individual stockholders thereof; that by the charter which 
created the bank, the franchise was.purchased from the State 
upon an express agreement to pay a certain annual sum as a 
consideration therefor, and that to demand an additional sum 
byway of taxor~therwise~for the franchise,is an attempt by the 
State to violate the contract, which violation is prohibited by 
the constitution of the United States. The section of the 
charter, upon which the defendant relies as evidence of this 
contract is the 15th, which is as follows: "The president or 
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cashier of said bank, shall annually pay into the treasnry of 
the State twelve and a-half cents on each share of said capi- 
tal stock which may have been subscribed for and paid in; 
and the first payment of the said tax shall be made twelve 
months after said bank shall have commenced operation." A6 
the capital stock was divided into shares of fifty dollars each, 
the tax was equal to one-fourth of one per cent. on each share. 
See acts of 1852, ch. 4, see. 1 and 15. 

The counsel for the plaintiff denies that the tax imposed by 
the act of 1856 is one upon the capital stock or franchise of 
the bank. On the contrary, he insists that it is clearly a tax 
upon the profits of the individual stockholders which one of 
the officers of the bank is required to retain and pay into the 
public treasury. But if it be a tax upon the franchise, he 
contends further, that as there are no restrictive words in the 
charter, the Legislature had the power to impose an addi- 
tional tax without violating either the words or the spirit of 
the contract. 

The questions which are thus raised by the parties, lead us 
to enquire, first, what is the true construction of the 133d sec- 
tion of the revenue act of 1856. Did the Legislature mean 
thereby to tax the capital stock of the banks, or only the 
profits of the individnal stockholders of the banks? After a 
careful examination of the subject, we are satisfied that the 
intent was to tax the franchise ; the tax, however, was not to 
be demanded absolutelg, but only upon the condition that the 
bank should make profits of a specified amonnt. We are led 
to this conclusion, from the following considerations. 

First. There is a tax upon the dividends or profits declared 
upon the shares of the individual stockholders in another sec- 
tion of the same act, as appears from the 20th section, which 
provides thus : " Upon every dollar more than six dollars, of 
net dividend or profit, not previously listed, actually dne or 
received during the year, ending on the said first day of 
April, upon money invested in steam vessels of twenty tons 
burden or upwards, or in stocks of any kind, or in  shares of 
any i m o ~ p o ~ a t e d  or trading company, whether in or ont of 
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the  State, and here;n shall be inclodecl all hnnk dividends, 
bonds and cert?scntes of debt, of any  ofher State, a tax of fonr 
cents." This section of the revenue act  of 1856, clea~aly im- 
poses a tax upon the diritlends or profits of the stock held by 
individuals in each and ill every bank. as v a s  decided in the 
case of the Str~tp, r. Pefwr~y,  2 ,Jones' Eq. 396, ilpon a similar 
clause of the revenue nets of 1834 in relation to the president 
and dil-ectoins of the Con~lne~xiul  Cnnl: of Wilunington. A tax 
of this kind beiu~g thris imposed by tlie 20th section, we can- 
not readily believe t h ~ t  it Tvaj t l ~ e  intelltion of tile Legisla- 
ture  to impose an additional tnx upon tlie same thing by an- 
other section of the same act. 

Secondly. Supposing the words of the 133d section to be  of 
douLtfu1 constr~~ction,  wlletlier tile bnrtlen of the tax mas in- 
tended to be inllmsed ulmn the t'lxnchise or capital stock of 
the  banks, or upon the dividend-; 01. profits of the individ~ial  
stocli!~olders, L L  a s t~xined construiction is not dlowable of an 
act, wllich l e ~  ies money fi~oin tlle citizen. The atnonnt of the  
Bevy, the  snbject of it, and the  method of raising it, ought to 
be so plainly pointed out as to avoid all d a n p r  of oppression 
by an erroneons inteqwetation ; auld where t l ~ e ~ e  ja a tkir donbt, 
t he  citizen shonltl have the  advantage of it." Attorney Gem 
w a l  v. B a d  of ATeto6e.in, 1 Dev. and Bat. Eq. 216. This 
rule, applied to tile constlvction of a revenue act, does not n d i -  
tate against, but  is entilxely consistent with, anotlier well set- 
tled rnle, that " tlie graut of' pi.ivilcges and exemptions to a 
corporation, are  strictly constrned against tlte corprnt ion,  and 
and  in favor of the public. Xothing passes buit n hat is grant- 
ed in clear mcl explicit terms. And neither the i,igl~t of tns- 
ation, nor any other power of sovereignty which the commn- 
nity have an interest in preserl ing nndirnisl~ed, will be held 
to be surrendered, unless the intention to surl,ender, is mani- 
fested in ~ ~ o ~ d s  too plain to be mistaken." Ohio Lzye 3171- 

mnce  and TIW~ Company v. Drbdt, 16 How. (U. S.) Rep. 
435 ; Bit l inys  v. The Prouideme B a n k ,  P Peters' Eep.  561 ; 
Charles' n i c e r  Bw'dge o. The Warren Bridge,  11 Iclern. 545. 
I n  the construction then, of the 133rd section of the act 
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which me have now under consideration, me are to presume 
that the Legislature intended to pnt an impost upon a new 
subject of taxation, rather than upon one which they had al- 
ready taxed i n  a previous section. 

Thirdly. We  cannot otllerwibe account for the exception in 
favor of the Bank of tlie State of Xo~~ t l i  Carolina, than by sup- 
posing that the tax was to be upon tlie banking franchise, in- 
stead of apor1 the profits of the individnal stockliolders. In  the 
charter granted by the act of 1833, to the Bank of the State 
of North Ca~wliua, it is declared in a clause of the 13th section, 
that "each s1ia1.e" of stock "owned by individuals shall be 
subject to an arinnal tax of t~venty-five cents, and no more, 
which tax shall be reserved out of the profits as they accrue, 
by the casliier of the principal bank, and placed to the credit 
of the State, on or before the first day of October in every 
year." (See 2 Rev. Stat. at  page 57.) Now, this tax thus 
imposed, has aln.:tys been considered and acted upon by the 
different departments of the State as a tax upon tlie fran- 
chise of t l ~ e  bank, and tlie Legislat~ue thought, and justly, 
that from the expi8ess words of exclusion, no additional levy 
could be made upon that snbject; and they thought, fur- 
ther, that as tliere were no such express terms of exclusion in  
the charters of the other banks, or, at least, in most of them, 
they had a right to irnpose an additional tax upon the fran- 
chise or capital stock of those banks. Whether the opinion 
that they had snch right mas well fonnded or not, we will ex- 
amine presently, and we refer to it  now only to show what 
was their intelltion in the section referred to, of the act of 
1856. 

Lastly. We  infer that it was the design of the Legislature, 
by the before-mentioned 183cl section, to tax the franchise, 
rather than the profits of the individual share-holders from the 
manner in which i t  is required to be paid. By the charter of 
every bank in the State, i t  will be found. upon examination, 
that the tax upon the franchise is required to be paid into the 
public treasury, by one of the officers of the bank, while the 
dividends of the stockliolders have been required to be listed 
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by the owners of the stock, and the tax thereupon has been 
paid to the sheriff of the county, in the nsual manner. We 
do not say that the tax upon the profits may not be required 
to be collected or retained by one of the officers of the bank, 
and paid directly into the public treasnry, but as such a re- 
quirement is unusual in relation to such a tax, and is always 
prescribed for a tax upon the franchise of the bank, i t  is a fair 
indication to show what kind of impost was intended in the 
case under consideration. 

The onIy argument which has been, or can be urged, in op- 
position to this conclusion, is, that the tax refers to the profits 
of the share-holders, and is not to he imposed, unless those 
profits shall, with the tax subtracted, be equal to, or exceed 
sixper  cent.per anrzum. But it will be at  once perceived, 
that this wants an essential element of being a tax upon pro- 
fits, because its amount is not graduated by the amount of 
profits. If they exceed six and three-fourths pe r  cent., the 
same amount is to be levied, whether they be seven, ten, or 

'twelve pe r  cent. In truth, the tax is, as was contended by 
the counsel for the defendant, a tax upon the franchise of the 
bank, conditional, nevertheless, upon the making of a certair? 
rate of profits by the share-holders. 

The question which we have been considering, in regard to 
the nature of the tax, intended to be imposed by the 133rd 
section of the revenue act of 1856, was very important, be- 
cause, if it were a tax upon the profits of the share-holders, it 
was conceded by the counsel for the defendant, to have been 
settled by  the case of the State v. Petway, above referred 
to, that the State was entitled to a decree in the present 
caee. But, as we have ascertained, that the tax was designed 
to be one upon the franchise of the bank, and not upon the 
profits of the share-holders therein, another very important 
question arises, whether the State has the right to demand, 
by way of tax or otherwise, a sum for such franchise, in ad- 
dition to the annual impost of one-fourth of one per cent. on 
each share of stock, in the bank, owned by individuals, re- 
quired by the charter to be paid into the public treasury of 
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the State 1 The counsel for the defendant, contends for the 
negative of this question, and after much reflection, we think 
that his argument is well sustained, both upon principle and 
authority. 

I t  is now universally conceded that a grant by the Legisla- 
ture, of a charter, whereby a banking corporation is created, 
is a contract between the State and the corporation, which the 
constitution of the United States prohibits the State from vio- 
lating. The well known definition of a a contract is, that it is 
an agreement between two or more persons, upon a sufficient 
consideration to do, or not to do, some particular thing. An 
analysis of it will show, that it consists of four essential parts, 
to wit, the parties, the agreement express or implied, the con- 
sideration, and the tliing to be done or omitted. Of these, the 
consideration is as important as any other, and cannot be va- 
ried by either party without the consent of the other, and an 
attempt to do so by either party without such consent, would 
be a violation of the contract, as effectually as wonld be the 
breach of it in any other particular. The Legislature has the 
undoubted right to grant to a number of individuals the 
franchise of being a corporation, for the purpose of banking, 
or for any other useful purpose. If the grant be mainly for 
the benefit of the corporators themselves, the State may de- 
mand a price for the fiwxhise, to be paid at once, in a round 
sum, or annually, during the existence of the corporation, by 
way of impost or tax. Where the grant of the charter is ten- 
dered by the State, and accepted by the individual persons, to 
whom it is offered, then, the corporation springs into exist- 
ence, and at the same moment, a contract arises between it 
and the State, which is protected by the constitution of the 
United States. If the price or consideration of this contract 
is stated, in express terms, to be a certain sum, and no rno?.e, 
there can be no doubt that the State would be prohibited by 
the constitntion of the United States from demanding any 
thing more for the corporate franchise. 'Can it make any dif- 
ference ia principle, whether words, excluding any addition 
to the price, be used or no t?  When a person says that he 
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will take one thousand dollars for a tract of land, does he not 
necessarily lnean that lie mill take that sum, and that he will 
not ask any more, aud if the offer is accepted, can he demand 
m y  more ? No one can hesitate as to the ?roperanswer to be 
given to this question ; and the pnrchase of a fi~ancliise, from 
the State, when viewed in the light of an execnted contract, 
is precisely analogous. And, accordingly, the Slipreme Court 
of the Unifed States, held, in the case of Gordon v. Appeal 
Tax Court, cited by the defendant's coonsel, that a stipulated 
price for the extension, by the Legislatnre, of a bank charter, 
without any wortls of restriction or limitation being used, did 
exhaust the power of taxation on the franchise during the 
period of the extension ; 3 How. Rep. 133. W e  admit, that 
in a portion of the opinion, which we delivered in the case of 
the #Late v. Petway, there is an intimation to the contrary, 
but  i t  was only an intimation, for the decision was put  ex- 
pressly upon another ground, and the decision itself has been 
very generally admittecl, to have been right. If it had been 
necessarx for IIS, in that case, to determine the question, whe- 
ther  t l ~ e  State had the right to impose a tax upon the fran- 
chise of the bank, in addition the price which had been alrea- 
dy stipulated to be paid for it, we might, upon further reflec- 
tion, ha re  discovered that there was an essential difference 
between taxing land granted or an article of personal proper- 
ty, sol'd by the State to an individnal, and taxing a franchise 
granted by the State to a corporation, created by the very act 
of making the grant. The land and chattel mere things cor- 
poreal, having an existence before the grant or sale, and con- 
tinuing to exist afterwards in the hands of the grantee or ven- 
dee and his assigns, independent of such grant or sale. Govern- 
ment cannot exist and be carried on without raising money 
from the persons and property of the conntrp for its support, 
and this must be done by the means of imposts and taxes up- 
on such persons and property. A franchise, unlike land or a 
personal chattel, has ;lo existence until it is called into being 
by the act of the Legislatnre or sovereign power of the State, 
and in the very act of granting it to a corporation, created 
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for the very purpose of taking it, a contract is frmned hetween 
the State and the corpol-ation. An  essential part of this con- 
tract is, as we have alreaily shown, the consideration or price 
paid, or agreed to be paid, for the franchise, and that neither 
party is at liberty to vary withont the consent of the other. 
And  this prohi bi tion must continue during the existence of 
the frartclrise, because the contract, including the conaidera- 
tion, is an essential part of it, and must be co-existent with it. 
B u t  thougli the Legislature cannot tax the franchise of the 
bank, they may tax ad l ibi tum the dividends or protits of the 
individual &hare-holders, and the c o l p r a t e  property of the 
bank, because these are separable from the francllise, and 
notlling can exempt the111 from taxation, unless there be a 
special agreement to the conti-ary betwecn the bank and the 
State. See Gordon v. The Appeal T a a  Court, ubi supra, and 
B a n k  of Cape Year v. Eilwards, 5 Ire. Rep. 510. 

Our conclmion is, that t l ~ e  tax imposed upon banks by the 
revenue act of 1856, ch. 34, sec. 133, was intended to be one 
upon the franchise, and not upon the profits of the share-hold- 
ers, and tllat such tax could not, under the constitntion of the 
United States, 1 ~ e  demanded over and above that which was 
agreed to be paid by the corporation for the franchibe under 
the terms of the charter. 

PER CURIAM, Bill dismissed. 

SAMUEL H. HOUGH and another aguiml A. H. CRESS and others. 

Where some of several defendants answer a bill, and others demnr, it is not 
in a state to be heard upon the bill and answer, because the demurrer has 
first to be disposed of, and if over-ruled, other answers have to come in, or 
judgmeuts pro confesso taken as to the parties that had demurred. 

Except as to the small allowances which the humauity of the law allows an 
insolvent, it is considered an inseparable incident to properly, legalor 
epuitubb, that it should be liable for the debts of the owner, as it is to his 
alienation. 
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CAESE removed from the Court of Equity of Rowan co~mty. 
Daniel Cress, by his will, directed his estate to be sold by 

his executors, and bequeathed a certain share of the proceeds, 
which turned out to be $10,000, to trustees, in trust, to be lent 
out at interest, or invested in stocks, and tllc interest to be 
received by $he trustees, and by them annually paid to his 
brother, Abraham H. Cress, for his support and maintenance 
during his life, and if he shonld marry and have children, the 
principal should, after the death of Abraham H. Cress, be 
equally divided among such children aa he shonld leave, or, 
if he shonld leave no child, then, the principal to be divided 
among others of the testator's brothers. The testator died in 
1846, and the trustees received the fund above mentioned 
from the executors, and invested it, and from year to year, 
paid over the profits to Abraham H. Cress. In  February, 
1858, the plaintiff recovered a jndgment, in an action of 
debt, against Abraham H. Cress and Calvin Cress, for $569,51, 
and the costs of suit, and sued out afieri faciccs to their coun- 
ty, which was retnrned " nothing found," and in May, 1858, 
they filed this bill against the two defendants at  law and the 
trustees, setting forth the foregoing facts, and alleging, that 
both Abraham H. and Calvin Cress, owned no visible pro- 
perty, and that neither was entitled to any property or effects, 
except the above mentioned trust fund, belonging to Abra- 
ham H: Cress ; and prayiug for a decree for the satisfaction 
of a judgment thereout. 

The trustees put in an answer, admitting the facts stated in 
the bill, and insisting, that the plaintiff was not entitled to 
relief, and the cause was set down to be heard on the bill and 
answers. The other two defendants put in a demurrer for 
want of equity; which was set down for argument. The 
cause was then transmitted to this Court. 

Reming, for the plaintiffs. 
B. R. Boove, for the defendants. 

E m .  J. The cause cannot be heard in its present state; 
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because, on over-ruling the demurrer of the two of the de- 
fendants, as the Court thinks ought to be done, tlie cause must 
go back for answers from those defendants, or for want of 
them, that the bill may be taken as confessed. We suppose, 
however, that it is not material to the parties, and that the 
purpose of bringing up the case, was to get the opinion of the 
Court on the liability of the fund, at present, to the satisfac- 
tiou of the plaintiff's judgment ; and that question arises as 
distinctly on the demurrer, as it wonld in any subsequent 
stage of the case. The Court liacl occasion in Harrison v. 
Battle, 1 Dev. Eq. 537, and in i7Iebane v. Jhbane, 4 Ire. Eq. 
131, to look into the cases on the sul~ject of the liability of 
equitable property for the debts of the equitable owner, and 
came to tlie conclusion that a fund given to one in trust for 
another, that the latter may enjoy it by having the interest, 
or a maintenance out of it, would be made subject in equity 
to his debts. The Legislatnre may from policy, or h ~ ~ m a n -  
ity, exempt certain parts of a debtor's estate from execu- 
tion. But with those exceptions, i t  was considered an insep- 
arable incident to property, legal or equitable, that it should 
be liable to the debts of the owner, as it is to his alienation. 

I t  is said, however, that, as this case is situated, the Court 
ought not to assume jurisdiction, because, althougl~ the debt- 
ors have no legal property, the plaintiff has not exhausted his 
remedy at law, as he has not taken the body of tlie debtor in 
execution, whereby, he might enforce an assignment of his 
interest. In Brown v. Zong, 2 Dev. and Bat. Eq. 138, without 
determining the general question, whether eqnity will lay hold 
of choses in action, or equitable interests of this kind, for t h e  
satisfaction of judgment debts, the Court held, that it would, 
at least, do so, when the debtor having been once discharged 
from the debt as an insolvent, could not be arrested on a se- 
cond ca. sa. That was suacient for that case, within a direct 
decision of Lord HAEDWICKE, cited in the opinion of the Court. 
Indeed, we are not prepared to say, now, that relief can be 
given in respect to legal choses in action, which a creditor 
might reach through the instrumentality of a capias ad satis- 
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faciem2um. Upon a jadg~nent against a woman, and a re- 
turn of nulla born, eqnity would, of necessity, since the stat- 
ute forbidding the arrest of females, apply debts due to her in 
satisfaction, upon the clear ground, that there is no other reme- 
dy, and that herproperty must be made amenable in some way. 

But vith respect to property purely eqnitable, whether 
that of a male or female, relief 011glit to be had in this Court 
whenever by an execution against the estate, and a return of 
nuZZa bona, or otherwise, it appears that there is nothing out 
of which satisfaction at lam by execntion against property can 
be had. It is true, the debtor, if taken in execution would 
be obliged to pat such an interest into his schednle ; and hence 
it might seem, that equity ought not to interfere. But that 
does not follow; for equity often acts when it can act more 
efficiently than the lam, and this is the more true when the 
snbject is equitable. As the law once stood, and in 
England even at this day, relief in equity might not 
he needt'al. Execution against the body was effectutal. 
The debtor could not be discharged npon a schednle and his 
oath, but continued in prison until he paid the debt, or 
was enlarged by an act of Parliament. I t  was on the debtor, 
then, to get the trust fund in or dispose of it for the money, 
so that lie might satisfy his creditor; and, if the debtor were 
a trader, lie was cleclarecl a bankrupt, and his whole property 
of every kind vested in the assignees, not hound by his dispo- 
sition after arrest, or even by assignment in contemplation of 
insolvency. The pressure of actual and indefinite imprison- 
ment might well be relied on to produce pagnlent, if the 
debtor had means of a n j  kind to make it. Hence it is not to 
be wondered at, that Lord HAEDWICKE, in EdgiZl v. Hay- 
wood, 3 Atk. 352, slionld have placed the relief on the loss of 
the ca. sa. Our law is now in a vel y difTerent state ; such as ren- 
ders that species of execntion very inadequate, as a means of 
coercing payment. The debtor is not imprisoned at all, if he 
can give bail, and npon his oath he is discharged wit11 an ex- 
emption from seizure of all property that he may have dis- 
honestly concealed. After arrest, he corltinues to deal with 
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his property as owner, and may make what preferences lie 
pleases in the application of it to otlier debts, so that, generally, 
his near friends to whom he looks f'or futnre fbvors in return, 
get  it, and the arresting creditor 1s sure to be t l ~  last to share 
in  it, and, in fact, seldom gets any thing. But suppose the 
debtor to act fairly in tllat reqect ,  and to make an honest 
schedule, incltlding his eqnitable property, lielcl for him npon 
either declared or secret t~usts.  What follows? Tlie sher- 
iff, as general assignee of insolvents, has still to have recourse 
to the court of equity to get in the fn~id. Why nut, then, al- 
low the creditor to resort a t  once to the fnnd through this 
Court, and not cornpel liirri to the circnitons mode of a ca. sa., 
and an assignlrient in insolvency? I t  is i n  the very spirit of 
legislative policy, wliich disconntenances imprison~iient by 
execution against the body, by inipsiring its potency. Besides, 
this method has the important advantage, that it constitutes a 
lis pondens, and thereby avoids sul~sequent assignments by the 
debtor, and gives afairpret'erence to the diligeut creditor, and 
clears an nnt'ortnnate ancl failing rnari from all those suspicions, 
which naturally attach to preferences to\vurds favored friends 
-sometimes ~o lun ta ry ,  and often involuntary. If there were 
no other gronnd fur tlie jurisdiction bnt this, in coni~ection 
with the nature of the property, on wliich no lien at  law can 
be created by execntion, i t  would be sufficient to sustain i t  as 
furnishing a remedy more coniplete than tlie legal one. I t  i s  
not the purpose of the statute passed for tlie ease of persons 
arrested on execution that they sllonld keep off their creditors 
from their property, of whatever kind, bnt only that they 
should not snfl'er in their persons. That policy is best sub- 
served by aiding the creditor to reach equitable property di- 
rectly, and easily, and making it innre to the satisfacfion of 
him who diligently pursues it, so as to dispense with impris- 
onment, when i t  can be avoided. In holding this doctrine, 
the Court proceeds on no new principle. Tlie relief against 
equitable property, or a trust fund, \ilas given in  Harrism v. 
Battle, 1 Dev. Eq. 537, and Mebane v. Bebane, 4 Ired. Eq. 
181,snd in other cases, without n ca. sa. The demurrer must, 
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therefore, be over-kled, and the cause is necessarily to be 
remitted to the Court of Equity for further proceedings there- 
on according to the course of the Court, and in conformity 
with the decree here. 

PER CURIAM, Demurrer over-ruled. 

STATE against THOMAS H. BRIM, Exr. 

\\'here a testator or intestate had his domicil abroad, and his personal estate 
was there also, it was Held that a tax under the 99th chapter, 7th section 
of the Rev. Code, was not demandable off of collaterals succeeding to the 
same, although resident in this State. 

CAUSE removed from the Court of Equity of Mecklenburg 
County. 

Thomas Hoover, a citizen of Mississippi, died in that State 
in 1856, leaving a will, by which he disposed of a large 
amount of real and personal property lying beyond the lim- 
its of this State, much of which property was devised and be- 
queathed to collateral relations resicling in North Carolina. 
The defendant, Brim, was appointed sole executor of the yill, 
which was proved by him in the State of Mississippi, and un- 
der which he qualified and took upon himself the burden of 
administering the same. 

The bill is filed against the executor in the name of the 
State of North Carolina, praying a decr6% f'or the payment of 
the tax due upon collaterals. Rev. Code, ch. 99. sec. 7. 

To this bill there was a demurrer, and a joinder in demurrer ; 
and the cause being set down for argument, was transmitted 
to this Court by consent. 

X. PP.attle, for the State. 
Wilsm, for the defendant.. 
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BATTLE, J. The claim of the State to the tax, specified in 
the present case, is so manifestly unfounded, that we have no 
hesitation in sustaining the demurrer and disnlissing the bill. 
In the case of Alvmay v. I'ovvll, 2 Jones' Eq. 51, it was m- 
s w n d  that the tax on legacies to collateral kindred or stran- 
gers, and on distrihntive shares, claimed by collateral next 
of kin, could apply only where tlie testator or intestate 
was domiciled abroad, leaving a t  his death personal proper- 
ty in  this State, or had his domicil here, ovning personal 
estate, sitnatc in other States or conntries. I n  England, i t  
seems to have ? m n  settled by the caso of Thonzpson v. The 
Lord Ativocnte, 12 Clark and Finnelly, 1, that the domicil of 
the deceascd doter~uinecl the right of the government to tho 
tax under :L statute similar to onrs, while we decided that the  
aitus of the property in this State was the true foundation for 
the clnim to the tax. It never. has been contended, either in 
England or in this State, thatif the teatator or intestate had his 
domicil abroad, and his personal estate were there also, any 
tax conlcl be demanded of the legatee or nest of Bin, though 
they might bc resident in the kingdom or State. The only 
true foundation of the right arid power of taxation, is the sup- 
port of the Goverament bey wliicli persons arid their property 
are protected. The Government must be maintained and  
supported, otherwise neither persons nor property can be 
protected and secwed. Hence, i t  follows that persons and 
property residing or being within the limits of the Govern- 
ment arc the on l j  propersubjectsof taxation. In raisingrevenne 
from the devolution of personal property npon collateral rela- 
tions, either by v i l t  or bg the statute of distributions, i t  is rt 

mere matter of expediency whetl~er the dornicil of the dece- 
dent, or the situs of the property be adopted as the rule ; bnt, 
if there be neither dmnicz'l of the testator or intestate, norsiius 
of his property within the country, no Government of which 
we have any knowledge has attempted to impose a tax npon 
tlic legatee or next o f  kin merely because of his or their resi- 
dence within it. After the legacy or distributive share has 
been received, i t  then becomes a part of the property of one 

10 
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of tho citizens of the State, and then it may be taxed in com- 
mon with allay other propertj  of the like kincl. A very slight 
examination of the provisions of t l ~ e  1313th c11:ipter of the Rev. 
Code will snffice to sliow that our Lcgislatnre did not intend 
to depart from tliejrrst princil)le of tasation of ul~icl i  we havo 
spoken. The iirst scction tnetitions citizens of the State and 
owners of pt-operty silu~ltc in tile State, as being t l ~ e  sources 
from wliicli the revcnnc is to bc derired. I n  the 7th section, a 
tax is imposed npo11 legacies to collnteld relations and to stran- 
gers upon distributive s l i a ~ w  devolving upon collnternl next of 
kin ; and tlie three succeeding sections specifies the manner in 
which i t  is to be collectetl and paid into tlie pnblic treasury. 
I t  is to be retai~led ont of the estate of the decedent by the 
executor or administrator, and paid by hiin to the clerk of 
tlie Court ofI'1e:~s and Quarter Sessions of thc county wllerein 
the will was proved or atlnlinistrntion gt~~ntecl .  Jlemediee 
are then prnvidcd for obiailling tlle tascs from delinquent 
clerks ; and a mode is pointed out for Iiaving tlic value of the 
specific articles asccrt;linetl. All this proves conclusively 
that there rn~ist be the clomicil of tlle deceased, or the 
situs of his personal property, to give the county court jorin- 
diction to take prol~atc of liis will, or grant letters of' adminis- 
tration upon the 6 0 m  mt(~6illa. It' tliere be neither, as in tho 
present casc, then tliere are no means provided fur collecting 
taxes, or in other words, tllcre are no taxes irnposecl to be col- 
lected. 

The demurrer mnst be sustained arid the bill dismissed. 
As the cause is disposcd of upon its merits, we have not 
deemed it necessary to examine critically the form of the bill, 
nor to decide whetlier, if' objected to, i t  conld be snstained in  
its present form. The usnal conrse in sirnilar cases, is to file 
an inforniation in the name of the Attorney General or other 
proper officer for ancl on behalf of tlie State, ancl, as s general 
rule, it is best to follow ancient and approved precedents. 

Pm CUEIAM, Demurrer sustained. 
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he had I-eceived in exchange for Jim, and also the sum of 
$125, to boot, and he delivered the said girl to the plaintiff, 
and she accepted her, in the place of Jim, agreeing, that he 
should retain the money fnr liis time, trouble arid expense in 
the transaction ; that the plaintiff claimed Harriet, and held 
her as lier separate property, under her father's will, up to 
Aognst, 1858, when the sheriff of Richn~ond seized her under 
a$et*i fctcias, on a judgment, at the instance of the Bank of 
Wadesborough, against Franklin C. Smith and others, and 
advertised her for sale as the property of Smith, the I~nsband; 
and then this bill was filed by Mrs. Smith, by her next friend, 
who was the father's executor, against the Canli of Wadesbo- 
rough and her husband, praying that the linsband may be 
declared to hold the said Harriet in tlie place of J i ~ n ,  in trust 
for her separate use, during lier life, arid then for her daugh- 
ter Alice, and such otlier child, or children, as she may have, 
and that the said negroes inay be properly settled upon a fit 
trustee, according to the purposes and trusts of t l ~ c  will ; and 
that, in the mean wliile, the defendants may be restrained by 
injunction, from proceeding to sell the slave IIarriet. Upon 
the bill an injunction was granted as prayed for. 

The answer of Smith, admits all the niaterial xllegations of 
the bill, and snbxriits that all the negroes, including IIal.riet, 
&all be conveyed to such trustees as tlic Conrt m ~ y  desig- 
nate, and settled upon the trusts declared in tlie will. 

The answer of the other defendant, tlie Cauk of Wadesbo- 
rough, admits tltc bequest of the negroes by the will, and that 
Nark Hailey, the executor, assented to some of the legacies, 
but denies that he assented to the legacy of Jirn, and states 
that Smith, the husband, as the defendant believes, took Jim 
against the assent of tile executor, and witliont his knowledge. 
It admits t l ~ e  character inipnted in the bill to the negro, 
J im,  but denies that the plaintiff requested lier husband, OF 
agreed with him, that he should carry J im off and exchange 
him for a negro girl, or sell him, and with the proceeds pnr- 
chase a girl in his place ; and states that Jirn was carried ob 
against the will and decided opposition of the plaintiff. It 
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also denies that J im was excllanged for Ilarriet, or that IIar- 
riet was pnrcllased with the proceeds of J im,  or was ever de- 
livered to the plaintiff b~ her husband, or by her accepted i n  
place of Jim. It states that about the tiwe Smith went ofl 
with J im,  he borrowed twelve or fonrteen hundred dollars, 
and on his retnm, stated that on the trip, he purchased Ilar- 
riet and anoiller ncgo ,  and sold the latter befi)re he got back; 
that Smith took a'bill of hale for IIai-riet in his own name, as 
the absolnte on-ner, and claimed her as his own preperty, and 
frequently offei*ed to sell her, s a j i t ~ g  he conlcl malie a good 
title, and no clxi11i w;~s set n p  to her by the plail~tif-fnntil after 
the Bank got the judgtnent ap in s t  her husband, when, after 
becoming ilis~lverrt, he exec~ted  to the plaintiff a bill of stile 
for IIasriet, \r.itli the inteut to def'rand his clw.Iitors, and aL- 
sconclcd. The aliswcr ::dmits the seizure of Harriet on the 
execution, and tile intention to sell her under it, as the prc+ 
perty of E~aitln. 

Upon this answer, t!le counsel for the Bank of Wadesbe- 
rough, m o d  to clissolre the injunction, which was refused. 
and the B w k  appealed. 

ICclZy and D n y m ,  for plaintiff. 
Banks crnd Osbome, for defeada~at. 

RGFFIN, J. Al t l io~~gh the order i n  tfac Court sf Equity 
does not declare the grounds on wliieln i t  was made, yet, in 
the opinio~i of the iCo~lrt~ enough appears i n  the pleadings, tcr 
sustain it. Eynity does not usnally i~eterfere to restrain a tres- 
pass, but leaves the party to legal rndi.ess. But, both from the 
nature of the propelty, aud the pec111inrity of tile sitnation irk 
wlticli the pwties stand. the plaintiff is er~titled to ~ d i e f .  T l ~ c  
bequest is ~ ~ L ~ i n l y ,  and expressl~ to the ~epnrizte me  of the 
wife, wit11 a teti3:tinder to il cllild then born, arid to such otli- 
ers as may come i r ~  esse. IZnt no trnstee is nominated, a id ,  
therefore, the legacy, as far, at least, as the estate of the wifv 
is concerned, vested jure  mccriti, in tile husband. But, i n  tllia 
Court, he stands as trugee f'or her, upun the clear isute~t, tkut 



966 IN THE SUPRENE COURT. 

he  el~onltl not take for liis o ~ v n  brnefit, but that $he shc~nld 
r n j o ~ ,  for her lit'c, ns if s l ~ e  were siilc, P n ~ k c r  v. Bivolze. 9 
Tcs .  583 ; Stct/tZ v. & / i d ,  1 Ire. T<q. 4-53. I le ,  tllen 11a.iing the  
legal title, tllongli tm t~wst ,  could ]rot maintain an action ngiii~lst: 
ilic sherifff'ol. taking tl,e e l a ~  c as Iris prnpcl . t~ ,  nor agniilst tho 
lmrchaser f ' l ~ j n  tlw she] iff. I t  is poa,ible tllnt ohtac.lc-s rnay 
l~rcsent tllcniselccs i n  the nay of get t i l~g the full ~~eEiet'asketf, 
~ t l ~ a t  of' a vtt lernent of d l  tlre uc.g~t,cs in t ~ i ~ b t  for tlie plainti5 
ii,r life. m ( l  then for her el,iltlren,) Imth f ~ o i n  the rt:ttlrre of 
:lie l i~nitat ion ill ro)~:tinclcr to the c l r i l t i ~ ~ n ,  ; ~ 1 1 t l  i'10111 tire t'r~ct, 
illat the cliildren are no! lurtics. 1Eut we are not tc; t h l  with 
that question now, nor to anticipate the effect 011 the i13jnno- 
t o  o i c d i ~  I 1 .  by b i g  in t i  1 1 i I l r 1 .  T l ~ e  
controve~~sg,  at  l)resclit, e o l l c e l l ~  tllc interest of the  1)laitltiff 
done.  Ehe ),:is, nllrjnestioli;ibly :it) estate to her sclmlate use 
it1 the n e g ~  ow, m d  11::it is 1)1-r1 el! aai ccliiirablc i~ i t e~*es t  that 
can Le asse~*tccl olily i n  tllis Court. al~cl \\ill be 1 1 1  otectetl i n  
tltib Court, b e c a u ~ e  she litas citlier n o  t r ~ ~ s t e ~ ,  or none that can, 
in tlic actual eontlitiorl of th i l~gi ,  ~ t i ake  the  title a \s i lnblc  at 
law, so as to secure Irer cqilital)le interest. 

Thris t;tr tlie j~iristlictio~i 1 ~ s  hccn colisidered, as if' t he  con- 
trove~.sy w:is to~iching tlic rwgroes s p e c i f i d f ~  bcqi~ei~tl led ; 
it1 n l l i rh  caw, as t l ~ e  ~ e l x i ~ x t e  use ctf tlre wife, i s  J)L- ,VOI>C~ d l  
doubt, the C'onrt holtls that d i e  no111d bc e~iti:jcd to an in- 
jnnctinn aptin,-t tllc 111isbnncl to lestlxin hi.; alicn;~tion in 
hrcncli of' tlw tl-i~st, an(] to a decree s e c i ~ r i ~ ~ g  the property to 
her  by a 1)roper petdenlent, ~ i i f l ~  :E fit trilbtee, fin(). therel'ol'~, 
that  she is c q ~ l a l l , ~  e~~ t i t l e t l  to a s in~i lar  relict' agwi~lst the c18ed- 
itor of the Irnsbantl, endcctvnri~~g to effect a sin~il;ir brc;lcl~ of 
trust, by n salc under exen t ion ,  nlie~.eio the p n ~ d r a s e ~ .  could 
on17 get  (if any tlli~,g) the  mked  '. g,11 title of the hnsband, 
ttnd wonltl hold it, in tl)e 1-iew o lllis Cnnrt, o : ~  the same 
trusts as a t ta t lml  to it in t l z  Imnds o~ ' i I re l~11f iba1~1 ; F ~ w n z u n  v. 
Rill, 1 Ikr. ant1 Tht. 12:. 3SD ; P'oll; v. Cuc'la,tt, 2 Dev. and 
Eat. Eq. 3%. This, Iromever, is not tlie case of' a seiznrc of one  
of the slavcs beqneltthetl to the scparatc m e  of the plaintif& 
but of R slave ~ l i i c h ,  the bill alleges, was got ill exchwuge for 
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one of tlienl by the Ilnsl)antl, acting as the agent of the plain- 
tiff, by an  agreement between licr and 11er Iiusl)aucl, or  pur- 
chased by liim for 11cr with the price ~ b t a i ~ l e ~ l  h r  one of the  
original slaves, necessaril? sold f ' o ~  Iiis f'anltq, and acccpted by  
her in Iiis stead. It r~lilst be admitted, that on tlioscpositions, 
if d m i e d  b j  tile clct'eud;mts, the o u u r  is on thc plaintiff. She  
must show that slle ]ins the snwe cq i~ i ty  attaciiing to the slave 
in controrcrsy, n llic.11 d ie  l i d  in  tlie one I ~ e r  fhtlier gave licr. 
Il'hat, she will not estal~lisll I)!. 1nerel5 sliowing t l ~ a t  Iier husband 
sold one of Iiers, and af rerwa~ds  boug l~ t  tliis o n e ;  for that  
would not  give Iter a specitic equity to this slave, that  could 
defeat the 1111sb:~n~l~s c~wl i to r  by j~ld:;~ilent mid execntion. 
She n ~ n s t  go fn~dlc l . ,  and sllom aiiirntatively, tlint, in fact, shc 
took this negro for the otlier, by n contract, to that effect,with 
her  l insba~td,  or, as tlie bill is t'ratned, that in  trntli, she made 
the liusbancl, by an agreement bet'o~chnncl, her agent to lnalre 
the sale and pnrcliase for Iicr, so that tliis negro should take 
the  lace, as :L   MI-t of 11er separate property, of the one sold. 
i t  results from the nature of separate property in a wife, tha t  
she and tlie Iinsbancl may deal, in respect to it, arid that  lie 
may act  as her agent in 1na1;ing sales and purcliases ; which 
ifi so well estaLlislied, as to need no cit:~tion of aut l io~~i ty  to 
sustain it. K o v ,  i n  the case befhre the Conrt, there are strong 
circurnstance~, in admitted f'ttets, tending to est:~blisll the  al- 
legations of the bill on that lle:d, altliongl~, as a conclusion from 
those facts, the a ~ r s \ w ~ .  does not admit  the agency of the hns- 
Land in making an e s c l ~ m ~ g e  of negroes, nor in selling tlie 
one, or  investing the p~.oceecls in the other, but  f o m a l l y  de- 
uies them, according to the belief of the defenclants, and  the  
alleged dec1:irations of the linsbnnd. Ent tlie answer does 
not profess to state any lrnowleclge of the clefendant on that  
point, and,  therefore, cannot, with propriety, directly deny 
the conclusion. It is the common case of the admission of 
the  m:tin equity of a bill and bringing forward new matter in  
avoidance ; and on sncli :In answer, i t  is the rule of the Court 
not to dissolve an injunction, when the object, and only effect 
of it, is to secure the property until the  right to i t  can be ad- 
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judged on the proofs of the parties. That J i m  belonged to 
the plaintiff; that he was taken away by the l~usband for sale; 
that he was sold upon necessity, for his faalts ; that the 1111s- 
band was from lionie not longer than was reynisite to sell one 
negro and buy another at  Richmond ; that he bronglit back 
the girl, aud that she ~xemained in the possession of him and 
his wife, with the other negroes bequeathed to her from October, 
1855, to August, 1858; that lie was needy and in failing circum- 
stances, and not likely to buy and hold property on his own 
account, nor able to do so, all tend to snstain the right alleged 
in  the bill, aud are by no means refuted by the statement that 
he took the deed to himself; or spoke of the girl as his, or of- 
fered to sell  he^. For, it' he hitcl taken the deed to his wife, 
the title, at law, would have been i n  him, and, therefox, it is 
not material how that fact was, nor how lie said it was. Tho 
case, therefore, is a proper one for continuiug the injunctio11 
to the hearing ; and so i t  must be certified to tile Court of 
Equity ; and the appellant must pay the costs of this Court. 

PER CUXXAM, Order affirmed. 

ALEXANDER S. GRAY against JOSHUA WINKLER. 

X limitation by will, before the act of 1784, to one upon the contingency of 
his or her arrivmg at a particular age, or of his or her being married, was 
field to manifest an intention that the devisee should take an estate in fee, 
iu case he or she did arrive at  that age or married ; and  here such provi- 
sions were contained in a deed that had not 71.01.d~ of inheritance, but was 
referred to in a will pnbliellcd a fern days afterwards, in which tile sercml 
pr.ovisioi~s of the deed were ratified and confirmed, it was IIdd illat t ho  
two instruments combiiled conveyed ,ui estate in fee. 

CAUSE ~.emoved from the Court of Equity of Wilkea county. 
The bill was filed praying for an injunction to restrain the 

coliection of a judgment rendered in the County Court OF 
Wilkes, for about $1,867. The bill alleges that this judgment 
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was founded upon two notes given by tlie plaintiff to the de- 
fendant's testator, Penell, f'or land /ping in the co l~n ty  of' 
Willies, \:liicii the said testator covenanted to convey in fee to 
the  plaintiff' on the payment af the purcliaie ~noney  ; that  the 
defendant's teslator liad ~ i ~ i  an  estate in fee in the pre~niees, 
but only an estate i ' u ~  the life, of Rtrltecca lTTellborn, an  aged 
female, nud that n n x o r e r y  f'or the bl encli of the covenant 
would be unav:tiling to liitn, for that the executor lias not 
assets of tlie estate of I'e~lell to compensate 11im in d;llnages, 
i n  case lio SI~O:IILI ~'ecover a t  law fur s~icli  b~eacl i .  I u  thia 
Court it 1.v:~ refcrretl to 311.. F ~ w n ~ a n ,  as a co lnn~ i se io~~er  to 
anqnire \x!lctl~er the det'end,tnt nr,is able to r u ~ k e  a good and 
sulticient tiilc in fee, wlio I c p i t e d  tlie f'ollo\ving f k t s  as estnlj- 
l i s l~ed bcfo1-e liiln : I I u g l ~  Xontgornery, hy deed dated 13th 
of Dccemhor, 1779, co1ir.e ell the l:intls, of n lricli that  ill ques- 
tion is n I w t ,  to James l i c ~ ~ ,  D'lvicl Neebit, and Joliri I31o\\ n. 
The iSollo\r ing is a ciil~y ol' this deed so f i ~ r  :LS it is material to 
this case. "'l'11;it fol. and i l l  conside~.:~tion of  tlie lore  and a 6 x -  
tion wllicli the said 1Iugl1 1i:ttli for his two tlnuglitel*~, 12ebcc- 
ca  and l tachel ,  and to tlie intent to m i k e  some provision fht. 
their cdncation and maintenance, and for t l~e i r  support and ad- 
vancement in the wo~lcl, and for settlirig and :issnring the 
premises Im.enftel* rnentiolletl, and for the sum of f i re  s l ~ i l l i n p  
to him in hand, now paid by the said trustees, J u n e s  I<err, 
David Kcsl i t ,  and Jvlin l3row11, he, the said l lngl i  Ijfolitgom- 
cry hxtli given and granted, fully and nbsoluielp, unto tho 
saicl irnstccs, all that tract of land of l~ in i ,  t l ~ e  said IIngl~ 
Montgonieyy known by the ilnlne or' the Lower Moravinn 
tract, col~taining 4,9N acres, si t i~ated in TVilkcs coiirity, on 
the  Tadkin r i~ . e r ,  to Ii:i\ e and to liolcl a11 the saicl plarltationi, 
lands, licreclitan~ents, a~icl preniikes hcreby given or  gr:inte(l, or 
intenclcd to be, unto the st id t lu tees ,  J ames  l ien. ,  Uavid Nes- 
bit, mid Jolin Crown, their execnto~~s,  :id~r~irrist~.;~tol\s, or assign* 
.forzvw; upon the trustces 1iereintlf;er meritioncd : Ir: m v s r  that 
the said trustees, J u n e s  l ie r r ,  David N d i r ,  a ~ i d  John  Blown, 
their  execillors, adii~inist~.ators, and assigns,  hall pel uiit a d  
auffer the said Hugh  Xontgomery and his assigns, to liold and 
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~ ~ ; j o y  all the lands and p~.emises 11e1vl)y b e f o ~ e  given, arid 
grantetl fi)r so IIII~:, .  a ti111e ns said I I I I~II  JIoiitgoll~ery shall 
livc, 2nd iirrmecli:~tely :~f'~el. 11is dc:tth, in tlwst to, and fbr I tc-  
l m c a  and R:wllel, cl~iltllen of the saitl IIugh No~ltgoinery,  
tiud s11c11 oil ie~,  cl~ilil 01. cIiilc11~11 $13 die,  (hiq wiik ( h t I ~ a ~ , i ~ ~ e , )  
lnaj- 11al)pen to 11a.i c, uirtil s~icll t j~ile as i l ~ e j ,  or the sun7ivor 
of tlicln, ~.esl)ecti \.PIT, & i l l  :1tt:li11 their jwpccti vc nges of 
t \vent--olte ye;uss, 01- 1)e ~ ~ l a ~ ~ r i e d ,  n Ilicllever tll:lt first l ~ n l ) l m ~ s ;  
tmd npon ilie i'nrt11e1- trust, that tlle saitl tlmtees, or tlie survi- 
vor of tllern, llis execntors, or ntl~l!illistratiolrs sll;ill, and do, 
well and truly xp l ) l j  a11t1 dialmse ot' tile inte~.cst arid 111.0- 
fits nrisil~g f'rom the Ilel.ehy glxntecl I;~rrtls u11d pre~nises to 
nncl for the etlncatinn, rnair~tcual~ce, clotl~iug,  :tnd I m e f i t  of 
t l ~ c ~ n ,  the said cllildre~l, u111il they attain {lie ~*csl)ective nges of 
twenty-onc gears, or are in :~~,r ied .  and IllJon their and  
every of their att:lillii?g tllciv respective ages of twenty- 
m e  Fe:ilss, or  Iwi~rp  1nnl4ccI, t l~en ,  U I ) O I I  t l ~ i s  further 
trust, t l ~ a t  t l ~ c y ,  the kaid t l  nstces, sllnll and do in their discre- 
tion, deliver. cliitril)n~e, and I)ny a just and 1)1.oportionable 
allale, n~ltl tlir itlend of 111c 1ic1~el)y gralited Ixntls nud premises, 
nncl tile inercnue n lrclmf; nnro 5ncl1 c l~i lc l~wi  ~ ~ s p c c t i \ ~ e l y ,  8 8  

bhdl  attail1 to  srlcll age o f  t\vcnty-cone years or I)e I I I R I T ~ C ~  ae 
utbl.e~:tid, Itavillg nl \rays e3pcci:J regard to the nllrllber of 
c11ild1.e11 of ihe  ~ i ( 1  IIiig11 l I o n t g o ~ ~ ~ c r y ,  t1ie11 living, I)? the said 
Ca t l in~ i~ le ;  hut ill casc ~ l e i l l ~ e r  ti](. snit1 Rebecca, norl<acliel, ]lor 
arl,y otlicr cllilcl ot' tlle saitl IIng11 J1ontgc)mer~ to be llereafter 
bolx of tlic body uf' tlle said Cutll:t~-ilie, s l ~ d l  11al)pen to live 
to attairl such ape of tn  elity-one Fears or be ~ u a ~ ~ i e d ,  t h i  
up011 thi? f'urtller sl)eci:il t ~ x s t ,  that  the trustees, or survivor 
of <hem. c'c." with :I, l in~itat ion over i n  fee to sevel-al othcre, 
orlc of \v l~om w:ia t l ~ e  heir of the grai~ttor. 

Three days at'ier the c s e c ~ ~ f i o ~ ~  ot'the foregoing instrument, 
to wit, on the 16th of Decell~ber, 1779, the sai(l Hugh 
BTonfgomeyv 111:lcle nnil pn l l i~ l l ed  his last will and t e s t a ~ n e ~ l t ,  
wh ic l~  was propel-ly attestell and 1)1-obi~ted, and was in proper 
f o m  to ])ass 110 11 1 m 1  mid p e ~ s o ~ l a l  ~ ) ~ w p e r t y  ; in whicli said 
will, among other ma t t ab ,  a l e  contairlcd the f'ollowing provi- 
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hi011, viz. : " i\nd ~11e1.cns  on the 13th of t l~ i s  instant, &ccm- 
l)er, 1 did gi vc :111d grant, liy two cc~rtailt i ~ ~ s t ~ w ~ r ~ c n  ts i n  writ- 
i ~ i g ,  c:tlled deeds of gil't, :L co~rsit lc~~nl)lc part of' I I IS  14 and 
~ ~ e r s o n a l  estate, to ct1i8i;lin t~wutecs, I I I J  said csccnto~*r.  in t~wfit, 
for ~ n j s e l f ' f i ) ~ ~  lif'cl, wit11 l i ~ ~ i i t : ~ r i o ~ ~ s  over it3 I)\. t l ~ c  said deeds will 
rct-ycctivcly ~ I I I I T  !~arf icul ; t r l~  a]ipc:11-. n i ~ d  at t l ~ e  tiute oft110 
c*xecution tltcrcof', 1 did givc t l ~ e  wid ~I ' I ISIC'CS,  full nricl f'ree 
livery of scisi~l 01':111 tlic ~)i.emiscs tl~crciit given a11c1 granted, 
I I O W  I, t l ~ e  saicl testator, 1111gI1 ; \ I O I I ~ ~ O I I I C I . ~ ,  (lo I~ei*cl)y fnlly 
and a'oso11::el~- ~.i~:if:y R l l ( 1  c o l i l i ~ ~ ~ l  t l ~ e  s:ii(l t ~ o  deeds, of sever- 
ally ;uid :ill :i~rtl si11g111ar t l ~ c  l i ~ . e ~ ~ ~ i s c s  t11erel)y given to  tho 
trustees tl~et-cin n;ame~l, t i p 1 1  the ~ I - I I ~ : s ,  to the uses, and for 
the  intents n11c1 ] ) r t~~ l )ose" I~e~ .<~ i~~  pa~ t i c i~ l : l~ , ly  c s l ~ ~ t s s o t l  and 
cleclarcd, ot' :tnd c o n c c ~ x i ~ t g  the silnc, :xud I do  liereby ex- 
lwcssly cl~n~xgc and recy\~ire Iny saitl cscc~itol-s to P:LJ tl\wnttnost 
rcspcct to the t\vo clecds of' gif't sevc,~,:~lIy, a n d  to all :l~itl ein- 
p l a r ,  tlie l ~ ~ c i r ~ i s e s  ~ l i c r e i ~ ~  eont:~i~tcd,  alid not to co~isitlcl- a 
6i11gle tittle of t l ~ c  ~ ) w ~ ~ ~ i s e s  t l 1 c . 1 ~ 1 ) ~  given 2nd g ~ m t e d ,  as 
m y  1)al.t or 1):11wl of' u ~ y  cstate, wnl or l)c1*so11;11, wl~atevc~. ,  not- 
wi~lrstnndillg onc part ot' sue11 1n~~:itiscs Itlay l~:~pl)en  to be in 
I I I ~  custocly or p s ~ w s i o ~ l  :tt t11e tiine i)t'111y c1c:lth. An11 with 
rcgarcl to : t l l  t l ~ e  rest, ~.csicll~e, n~itl l ,e~~i : l i l~ t lc~.  of' 1 1 ) ~  estate, 
1,otli 1.ea1 n11t1 ~ ) c ~ ~ s o ~ ~ ; i l ,  of' \vl~atcvcr ~tatul<'e' or Iiiii~l soever, or 
wlicrcsr,e\.c.~., 11ot 1 1 ~ r c b y  l)cf'ore spec i i i c ;~ l l~  given, devised, 
l ,cq~~catIict l  or i n e ~ ~ t i o ~ ~ e t l ,  it  is In7  cn~,l:crt will nlttl tlcsirc, 
H ! I ~  I do 11c1,el)y \\-ill, co~d;iin and :ir~tlto~,ixc my wid executors, 
m d  11te si~rvivors of t l t ~ 1 1 1 ,  to g ~ ~ ~ n t ,  1)arg:lin. bell :ind dispose 
of the salr~e in fix simj~lc  01' i ~ t J i e ~ ~ \ ~ ~ i ~ c  ill S ~ I C ~ I  I H ~ L I I I I C I -  ilnd 
i b m ,  aud i n  snclt lots and qt~n~t t i t ies  as to t l~crn rrlaj- scein lit, 
c!c,." T l ~ e  pel.solls above i~:u~lccl as trnstccs, to wit, Jainee 
Tkrr ,  1)nvicl Kesbit, aucl Jo11n lS~-o\vn, tvcrc a lq )o i~~ te ( l  csecn- 
tors to t l ~ i s  will, and i t  is bclie\.eti t l ~ a t  t l ~ c y  all wceptetl. 
John I h w n  was the lnst s~ t rv i  \.ing of' ~ l jese  esccr1tol.s. mcl 110 

died in the r ea r1513  Icaving ;L last will and tcstan~erlt, duly 
authen~icated  and l)~-ol)ntcd to 1):iss 1 w 1  n~tcl pcrwnnl estate, 
witerein lie apjmi:~ted his son, Jolrn I3ro\rn, J t ~ ~ ~ i o r . ,  11is esccn- 
tsr, and appointed him Iiwstce to i'nlfil and carry out the 
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trnsts and purposes of the deed of trust of 13th December, 
1779, aud clcviscd to I~ini d l  the estates, interests, &c., 
necess:lry to perform sncll trnsts. 

IIngIi No!~tgc,~~lci*y acquired the land in question by pnr- 
c l~ase fium G I I C  Cfowrt, mid being indebted fi)r a part of the 
purcl~ase money in the year 1778, Ilc! mxcle n ~nortgage of the 
mid l a ~ ~ d s  to one J l i ~ l ~ a d  G N ~ ,  q e r ~  t of the wid Cnss:irt, for a 
term of five Iluudlwl jea1.9. XOII tgornery died in 1'779, and 
the n~iexpircil portion of t11e term 11y a. ~nccession of legally 
csecnted xssigi~~nents, becuine vcstccl in one Ci~ristian Lewin 
I;'e,7:t3i2, w11o in-titnted proccedi~lgs in tlie Colll-t of Eqnity 
of Iredell caullty, to c n f o ~ w  the p a y n i e ~ ~ t  of the m o r t g q e  debt; 
to wl~icli 1)roceeding Jolir~ 131<own, the surviving trustee and 
executor was ~n;vlt: a party, and he, l iavi~lg died during the 
pendency tllei~enf, his exeeulor a~i t l  ;lei isee, Jo11t1 Brown, the 
jotinger, was innilc n p w t j  i l l  liis stead. A decree was ren- 
dered in tile said Court of Eqnity, ~ q u i r i n g  tlle said John 
I2rown, the jonligel, as the representative of IIngli Xont- 
gomery, to complete tlir I)nFil~ent of' tlte ~ w ~ n i l ~ d e r  of the 
purcl~ase moneg secu~-ecl hy the ~nortgage dced and after tllis was 
doae, to convey the premises to Ikbecca. (uow Xrs. Wellborn,) 
mid Rachel, (now Mrs. Stolies,) as trustee, appuintecl for that 
purpose, in fce simple. 

llenzein also died, having made his will, (duly executed to 
pass leal and perso~ial DI 'O~JCI '~~ , )  whe1~411 lie devised and be- 
queatllccl the said unexpired term of 600 yews to one John G. 
Canow, and appoi~lted the said Cnnow, and Jacob Vntlfleck, 
Sa~nitel  Stoltz, A I I ~ I - ~ W  Geriade, and Frederick C. Xcining, 
his executors, who all qi~alificd. 

C L I I I ~ W  ~eccived t'ronl the said John I3ro~vn the remxir~der 
of the purchase ~ ~ i o n e j ,  and he, and the other esecutors of 
Ijenzein (inatlea deed in fee ~ e c i t i ~ ~ g  the decree ant1 the payment 
of the money for the unexpired portion of thc term of 500 jears) 
to Rebecc:~ and ltachel, (11ow 311's .Wellborn and Xrs. Stokes,). 
01ie ul~jcct of the proeeedi~lg i n  E q u i t ~  above n~cntioned, wad 
to confilm to the assignees and devisees of IIugh Montgomery, 
the title to tlie 1;ulds concejed to liim by Cossart, and accord- 
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ingly William Lenoir and several others, claiming the premi- 
ees by  subsequent grants from the State, were made partiee, 
so were Mrs. TT'ellborn and Nrs. Stokes vitll t l~cir  hns- 
bands. A PART of the decree in this casc ivas, that Lenoiranti 
the other sul~sequent grantees, should surrender 2nd reconvey 
the land3 they were in possession oi; also that the legatee, 
Cunow, and the execntol*~ of Benzcin shonlcl convcy the term 
(as abovc stated was done,) and that John Erntvn, the young- 
er, bcing appoiutecl trustcc f o ~  that pnrposc in said decrees, 
ehoulcl make a deed in fee to 11l.s. Wellboime and Ifre.  stoke^. 
I n  pursuance of tllis decree, and in liis c11n1,acter of trnstce, 
and as devisee arid execntor of John Xror \ -~ ,  his i:cither, lie, 
the said John I3ron.11, J nnior, in 1623, having paid the re- 
~ n a i n d c ~  of tlle pnrcliase money, by a clced propellg esecuted 
for that purpose, convegect to Rebecca Wellborn and Racliel 
Stokes, the legal estate i n  fee simpZe of all the prcmises men- 
tioned in :lie deed and mill of I lugh ~Iontgornery, cnl1)raciug 
the Isnd, wliereof the plaintifl'com1)laius tllnt lie cannot get a 
good title. 

The conveyances from Nrs. Wellborn and licr husband 
to Joshua Penell are admitted to be in due form and valid, 
arid tlie contest: therefore, alone concerns tile title- of Mre. 
%Tellborn. 

The  Con~missioner reported tlint "The clefendent cannot 
make a good and sufficient title to the pltiintiff for the lands 
i~~entionecl in tlie pleadings." To wliich tlic defcndent ex- 
cepted upon tlie ground that the ~.eport ~'r'ns not sllstailled by 
the facts reported by llirn. 

The cause came up for hearing upon the exception. 

Boyden for the plaintiff, 
XitcJ~elZ for the defendant. 

PEARS~X, C. J. The report of the master, and the exception 
filed by  the counsel of the defendant, are too general to be of 
any assistance to tlie Court. 

It appears by the pleadings, that the alleged defect in the 
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title arises flom tllc wniit of words of li~nitntiou, necessary to 
pass a fee (rlrc w o ~ d  +' I ieir~" beiug oinittetl) i l l  the deed, exe- 
cuted I)y Mnritgon~ery to Croml  aucl otllers, t1;~tetl the 13th  of 
Deccmbcr, 1779. 

It is corrcctlcd that tliis deed does not, of itself, pass an es- 
tatc i l l  1i.e to t l ~ c  c ~ t l ~ i ~ q u e  t,-.unf, " Il:ic.l~:wl ant1 Itcbecca," be- 
cause, I ~ o w e ~ e r  clear thc inten;ior~ 111,iy be, the Ism ~-eqnires  
the wold LbIlcirs" to be nsccl, in order to create a fee simple 
&ate by a ck cd. 

Tlie law is orl~erwisc i n  respect to a devise, for altliough, 
both i n  a deed :mtl a devise all ilideiiuite, I;r~i~:ntion of land 
]'asses only n life-es:ntc. ill t l ~ c  latter, t l ~ c  t c c l ~ n i c d  word i~ 
not req~iircd,  and a f i e  si11il)le estate may  1)c clwttcd withont 
it, provitlecl tlie intentioli ib shown b j  the tcriiis used and the  
dispositions rnndc in tlre iiistlxlr~eiit. 

W e  assume that the clecl;u,;ttion of tlic trust, iii the deed un- 
der consitlc~~ntion, wo~~lcl ,  if in a clevisc. give to (' I < ~ c l i e l  arid 
Itebecc:~" n fee simple. This position is taken witliont ret'er- 
ence to o11r act of l'iS4, wliicli has no al)plic:~tiori, fhr Mont-  
gon1er-j died in 1780, a l ~ d  is fully snst:~iiicd by tlrc cases re- 
fPrred to by 21.11.. J a r ~ i ~ n i ~ ,  iri his ulition of " l'owcll on Ue- 
vises," rol. " 11,nrt 2, ch. 1'3, .' Ebtntes ci~largctl to a fee by 
i~riplicntion" ( 2 2  Ll:r I i b .  %I?). T1:c learned writer has co!- 
lutccl tlie cn&r \\it11 qo r~iaeii sbilitx, ant1 tletlnced the prirlci- 
ples so c l e d y  a, to 111:~kc it niincccs-nl.~-, for otlr p n ~ p s e ,  to 
do molSc tli:til b e t  oul a fhw passages. I I c  btatcs it as scttled, 
" that a c l e~  isc of laii(1 wi t l~ont  ~ r o l d s  of liniitation, cont'ers or1 
tlie cle\ isee na cstatc fhr life olily ;" hu t  atldd, ' b  tile rule has 
~ l w a j s  been reccirecl wit11 clisf'zror, as subversive of the  i u -  
tention of testators, rrlio gener:illy snppose tbat  a d ~ v i b c  
in indefinite t e l n ~ s ,  includes all their iliteiest i n  the property, 
as i11 case of persondty ; l~cnce ,  courts of' lam h a r e  evinced 
ail anxiety to ihstcn nporl any ci~~cnmstances i'nr11isliing a 
ground f i x  t:ll:ing cases out of its operation, aud lierice, lias 
arisen tlie sevewl class1.s of cases, in which slicli clebises liavc 
been enlarged to a f'ee by iinplication : f irst ,  a condition 
w directiou imposed 011 n tlovisee to pay a sum of mo- 
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ney, e ~ ~ l n r g e s  n clerise ~vithont words of limitation, to an eu- 
tate in fee si~~lplc." SLaond. '. I)c\  iscs witlioiit wurcls of Iim- 
itation are enlarged to :i f'ce liy i~nljl ic;t t io~~, w l i ~ r c  1:~11tls arc 
devised to :I person, wi th  a litizitutioi~ OLYP ill C ~ S Z  ILL' die un- 
der t w ~ r ~ t y - o n ~  ; 01- it S ~ C I I I . ~ ,  1 1 1 1 1 1 ~ 1 '  uiiy O ~ ? L L I ~  aye. In thest) 
cases, the filest devisee takes ;L fee, 011 the p~csiinii)tion that, as 
the propertg is l i ~ ~ ~ i t e t l  over, i l l  t l ~ c  cr cnt of his dying ur~tler 
the prescribed age, it 1r111at he intended t11:it the i ~ ~ l ~ e r i t n ~ ~ c c t  
shall belong ahsolntely to l ~ i n ~  i n  the a l t e r ~ ~ a l c  event. Tlie 
c o a t r x ~ y  sr~ppositiun wor~lc! inlprlle lo tlic testator u very ex- 
traordin;wy intenlion." '.Tl~c: rule is not co~iiinetl to cases 
in which t l ~ e  li~liitittion ovei. is to tllc de\ ioor3s heirs ; nor i t  
is to be observed, to those in wliich it confers :I face." " I n  tliu 
preceding cases, t l ~ e  cvcut O I I  \\ I~ich tlle clevire over was l i ~ n -  
ited to arise, was the cle;~tll of the first tic\ isec utider tutnty- 
one, tlie age nt whicli lie, if l i  rilig, would bc co111petc.rit to dis- 
pose of the land ; autl this cii.cr~~listnocc 11:;s beer1 111ore or 
less relied 011 in favor of t l ~ c  eonstr~iction adoljtetl in most 
of the cases. Cat,  it seeiub that the 1 ~ 1 e  extends to cases to 
whicli this : q n m e n t  does n o t  a p j ~ l ~ ,  tlie event l~ciiig death, 
under ar~otlu~11 age. Thns in J</,oI/:~N Y. C ' d o ~ z ( l ~ / ,  Ci I'l,ice, 
179, the devise was to 11. 11. mtl  her nssigus f'or lifi., and at'- 
ter her decease, to sncli child or c l ~ i l d ~ e n ,  as sl~onlcl be born 
of the body of thc said II. 11.. as slloul~l be living at her de- 
cease, and in tax she shonld 11:~ppeii to ha\  e no cliil(1 or chil- 
dren, wlio shonld be liviilg at her decease, or such child or 
children sllonlcl l~nppen to (lie befu~-c hc, slie or they sl~oultl 
attain t11c agc of eightccn ycnre, or be niarried, the11 over to 
W. in  k c ,  i t  was lield tliat a cl:ingliter took a fee on her mar- 
riage, by the efiect of the devise over." 

I n  our case, all the strongest poii~ts are presented. The lim- 
itation ovcr is i11 the event, that the taker of the first estate 
should die before arriving at tlie age of twenty-one, or mar- 
riage ; the estate limited over is a fee, and out of the persons 
to wliom i t  i3 limited, is the heir of the deciso,.; so, thcre can 
be no  doubt that t11c principle wonld apply: if  the declarations 
af trust had becn in a devise instead of n deed, and i t  rests 
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on a clear manife&ation of an  intention to  give the  daughters 
+ 1-one. a fee, provided they married, or  lived t o  the age of twen.3 

Three days after the execution of the deed, i. e., on the 16th 
of December, 1779, Montgomery cxecr~ted his will ; and  we 
think i t  fbllows f'rom the position assniced above, that the will 
liad the efiect to pass the reversion wliich was left in the  hands 
of Montgoniery, for the want of proper wolds in the deed to 
carry his intention into eifect, so as to enlarge the estate of 
Rachel and Rebecca, and give them a fee b p  the combined 
effect of the two instrnments. Tlie reference to the deed 
which is made i n  the will, was for the p n r p o x  of r a t i f ~ i n g  and 
making good the trusts wliich the d e ~  isor intcncled to mzke 
in the  deed, and in order to eflcct this purpose, the declara- 
tion of trrrst must be considered as i~e i t e~~n tcd  in tho  ill. Thie 
is clear, f'rom tlie v;ords, " I do 11ercbp full? niid absolutely 
ratify and  confirm the t \ ~ o  deeds of gift, and all and singular, 
the premises thereby given." "I do expressly c l in~ge  my ex- 
ecntors to pay the utmost respect allcl attention to the  two 
deeds and all andsingnlar the provisions t l~ercin contained, and  
not to consider n sinyulccr tittle of the p v m i s c s  thewhy given, 
as any p& or p u ~ c c l  of m y  c s l u t ~ ,  r e d  or personal, dc." 
Tllc words are cont'used and inartificial, but  tlie snbstnncc is:  

I now interrcl to give effect to the  estates which I intended 
to create by the deed," coriseqnentl~,  i t  is only necessary to 
determine that he  illtended to give Ilachel and 1Z.ebeccaestatcs 
in fee if they arrived a t  the nge of twenty-onc or married, 
which, with t l e  assistance of Xr .  Jarrnan,  and t!,e cases cited 
by hirri has been done. 

It is unnecessary to incumber thc case by a reference to the 
" term of five hundred jcars," further than to say, i t  merged 
after the assignment to 3hs. Stokes and  TVellborn, as they ac- 
quired the legal estate in fee simple, by the  conveyance of 
tllc assignee of the snrvivitig trustee. 

The exception is snstaiued; and i t  will bc cleclared that 
the defendant can make il good title in  fee simple to the  land 
mentioned in the pleadings. 

PER CURIAM, B c r c e  accordingly. 
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Tomlinson c. Claywell. -- ------A- -*- 

111 a bill, for the S C ~ ~ ! ~ > I I I C I I ~  c i i a  c o m ~ ~ ~ c i c i a l  fi i .111 l ~ ~ , t ~ r c e n  rlie p : rn tv ,  l t  \rw 
Z c l d  liot to Ije I I I I I I ~ ~ Y ~ I ~ ~ ~ I ~ I ~ ! I C , ~ ~  to J I I X ~  SLir :LII :!~~:I~LI:I[. ~11.1 ?ct t lcr~~imt uf a 
t l ~ ~ s t ,  made by thel j~,  ro ~i:cu!.i. c!.ccl~loi~s, aml ol' !'111:1& d:qw>ilcil \vitli t h id  
p e i w n ~  axc0llatci.al wcur i ty  f;!r tiit: Grru di.ill<. 

Tiic m:?I<,y or  a tleeil of trust, on a c c i i n t  of his con! ii!i~i:i: lini~ility to the 
c;.l:ditor.s, nuil of'his r c d t i n g  tn~q t .  ii c:ntitlcil to  ha\-c :m : I C . C O I I ~ I ~  froin the 
trustee, and 111 it bill, ibr that puq io j i ,  lie is not i,ii:;=.:d iv  !i!;:!<d tbc sccur- 

ell c i d i t o r s  par ti^?. 

APITXL fl-0111 the Court of Equity of !ictlc!l ec !~rity, II W L E ,  

J., presiding. 
The bill mas filed for the  settlement of n pn~tncrt,Ixip firm. 

The plaintiff a l l c p l ,  tlint lie and the clefcilil:mt C'!:~y~~eli, cn- 
tered into a cop~xl.:~~cr.?iil), i n  the bnsi~lei-  of il:c.rc!inr~dii.ing, 
under a rerl):11 ng:.cc!ncnt, accorcliog to n liicll, Toinlil~son 
xa, to nclranec :$,oCO, :1nd Cl;t~well ,  T ~ ,  110 11:ld !!:id Wn1C ex- 
pcricucc in tlic I)usiness wns to take c l i n p  of the .tore nnd 
give his p e r a n d  attention tllercto-tl~e snit1 T01~l?iiiv)1? rcn- 
dering si:cli ashistance from time to time nu i i l i~ l i t  1~ I I C Z C I C ~ .  
mcl the profits or lo se ,  were to be b!i:~red eilr!:illy between 
them ; tlint tlic plaintiff' accortiingly :~(l\-rmcz~! tllc sum stipii- 
latecl, wliich was Inid out in a ~tocl r  t~f'gooil.; nild t1.c 1)u~inct.s 
mas colii!iiencecl in tlie Spring oi' 18i-I-, ill the tov 11 of JonOb- 

ville, in Tadkin  county ; t l ~ a t  i t  continned ~ in t i l  tiio Frill of 
1853, arid not being pro-.pe1-011s. they c o n v c ~  ccl to tlLc deknd-  
silt, Mr. 11. Spier, all tlie bvol;s, book accvunts :tlii? 
notes of the finn, ;uid rn~~ioi-is itctiis of 1 1 1 o l w t ~  i n  tt"nstt. 
to secure tile p a j m c n t  of the debrj  of the film to cer!ain ere- 
ditors tlicrein muled,  wliicli deed bears date "1 of S o r e m b e r ,  
1855; tlirit by the terins of this deed, the trustee vias to collect 
all the notes, accounts, &c., and sell the property coiivegcd, 
mcl apply tlie procccilv of both to the payment of the specified 
debts ; that  h e  accepted of tliii trust, and took into his po$ses- 
*ion the p ~ o p e ~ t y  mentioned in the deed ; that  the defendant, 
Spier, failed to execute the trust as nndertaken ; that  he did 
not collect a large portion of the notes and accounta conveyed 

11 
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to llinl; that lie perrnittecl the said C l a p d l  to take into h i ~  
possession and nse for his own benefit a portion of tlie effect6 
convejed to him, linowir~g hi111 to be insolvent; that by neg- 
lect and n~ismtlnagement he  surered the funcls conveyed to 
him to be wasted and lost, and h e  prags for an account againbt 
the said trustee. 

The bill alleges further, that previonsly to tlic ewcntion of 
this deed of trnst. viz.: ;u A n g n s t ,  1855, all the goods of the 
firm were sold 1))- tlie partners to Gentry, Fnlton c '  Gentry, 
of A s l ~ e  county, for about sixteen liniidred and fifty dollnrs 
for which three several notes v-ere talien, payable to the firm; 
that  shortly t l ie~x~f ' tel .  these notes we1.e deposited bv the firm 
with the defendant, Genliam, to il~denlriif) him, the said 
Benilam, and tlie tlefenJa11t Spier, against certain debts where- 
on tliey were sureties for the f i m ,  ~vliicll debts were also pro- 
vided for in the deed of trnst; that thew notes of Gentry, Fd- 
ton & Gentry v ere not c o ~ l v e ~ e d  in this deed of trnst, but  b y  
an agreement with his partner, Claywell, v e r e  to be  the pro- 
perty of tlle plaintiff for cash arlranccs he had niade to the 
firm: that sotneti~ne in tlic TTinter of 1S55, tlle plnin~ifftook up 
tile notes of the Aslie firm depobitecl wit11 I h ~ h n m ,  and in l ieu  
thereof put  into his I ~ a u d ?  a note on S. I). To~uliii for about 
$I@('),, and one on I:. 31. Sanders fbr $10;. iiicli rvei-c the  
individud p1*ol)erty of tlie pl:zintiZancl t l ~ i  he :dso transferrctl 
to  thc clcf'endants, 13enllani ant1 Spier, $334 in cash, then de- 
p i t e d  iu the bmik a t  Snleni ; tliat Cc~il lani  and S l ~ i e r  &,en- 
this inoneg f ~ o m  the bank and npplied it to t l ~ e i ~  private use<: 
that tlley collected also the notes on Tn~nl in  and Sannclers and 
applied the procceds to their private n s m ;  that wlille the 
notes of' the A s l ~ e  firm Tvei.2 in the possession of Eenll ;~~ri ,  lie 
collected $90, wl~icll he  has riot a c c ~ n n t e d  for. 

The plaiutiff fnrther alleges tlint in consequence of tlie 
fai1n1.e of Spier to pay off the debts secured in the deed of 
trust, he Iins been obliged to p a j  out of the proceeds of the  
notes on Gtr i t r j ,  Fulton 6- Gentry,  the sum of $600 t o ~ v a ~ ( l $  
debts secwed in the said deed, and that one Lazenbury, a 



surety of t l ~ e  firm, llas been obliged to pay another debt, se- 
cured in the said deed, of abont $400. 

Tlle prayer of tlie bill is for an account and ~et t lement  of 
the fi1.111, also of the trust fnnd in the liands of the trustee, and 
of the effects clcposited with Benllam and Spier 
as collatcrnl secni,ity, and for these purposes Benharn and 
Spier were luncle parties defendant. 

The det'endxnts demurrer to the bill for multifariousness 
and also becnnse it appears from the face of the bill that one 
IT. B. Luenbnry  was interested in the matters set forth 
therein, who was not n ~ a d e  a party. The cause was set down 
for a r g r ~ n ~ e n t  on tlie demurrer, and his honor ordered and de- 
creed that the demurrer be overrnlecl, from whicli the de- 
fendan ts appealed. 

Clement, for plain tiff, 
Boycle?~,  for defendants. 

P ~ a n s o s ,  C. J. The main purpose of the bill is to have 
an account and settlement of the film of "Tornlinson $ Clay- 
well." In order to effect this, i t  was absolntely necessary to 
11aw an account of the debts, kc . ,  which had been conveyed 
by the film i n  trnat for the payment of certain of its creditors, 
because, until it was known liow mmnch had been realized 
of this trust fund, or what application liad been made of 
the sums collected, the condition of the firm could not be as- 
certained, and of course, the b~isiness conld not be closed. 
The same considerations are appropriate to the notes taken for 
the stock on hand, which were placed in tlie hands of tlie de- 
fendant, Benham, as collateral security to him and for the 
the greater part of which, other notes and cash mere after- 
wards sultstitntecl. A settlement of the firm necessarily in- 
volved all of these transactions, so that it is not true, that the 
bill covers several distinct and indepbndent subjects of contro- 
versy and the demurrer cannot be sustained on the ground of 
'* multifariousness." The rnaker of a deed of trnst for the 
pnyrnent of debts, in consequence of his continuing liability 
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to tlie creditors for 1~hon-1 the deed is collateral security, and 
of his resnlting trust, is entitled to a n  accou11t fro111 the t rm-  
 tee^, and imig sustain a bill withont ~ n a k i n g  the secured crc- 
ditcw parties; 112 may join them if lie elloose;, hn t  the trustee 
lms no riglit to ol),ject, it'tlie relation i, trcatetl as one of spe- 
cial pciwnal  confidcnee bo t~ rcen  Iliin and tile trustor, to 
which the da t r  of ~ m c l e r i n g  an  accnnnt io ncccs-wily inci- 
dent. 

'd 'h  trnstor has a right to be infort~lcd, v11at anionnt of tho 
fund has been ~ m l i z e d ,  wllicli of tlle d z l ~ t s  have 1)cen paid, 
:atlil wlint otlier disposition has been n m l c  of tllc nmonnts col- 
lcctecl and reduced to cash. To a bill, chargittp groii  neglect 
on the part  of a t r n ~ t e e  in respcct to mal,ing :r( l lcc t ion~,  waste 
of tlic f~uiicl by  permitting an  insol\-elit party to a1)ply a por- 
rion of i t  to his own use, and frautl, in a;)l)lyingr othcr p o r t i o : ~ ~  
to the indi\iciaal nsc of the trustee, b y  reawn of v1;ich negli- 
gence, n-actc, ni~tl  frandnlcnt ~nisapplication of the fnnd, tho 
trustor has heen forced to advance a lwge  portion of his indi- 
vidual funcls. and one of his snrctics upon a clcbt secured 
by the trust, has a150 been forced to pay :i large sum, a de- 
muwcr on the ground that tlie creditors r!nnled it1 tile deer1 
and particniarly tile surety who 11:ts lmitl oEonc of the debts, are 
l in t  nintle parties, looks bad, because i t  ntlu~its t l ~ e  d lcdgcd  
negligence, ~ m c t e ,  nnd frand ; on illis accoullt, \ve are giad 
n p n  a11 cxaii~ination of the autl~oritie; to find, tllat the de- 
iriurrer cannot be sustained, I'u~?(IIL V .  Botcii l i ,  G l red.  Eq. 
904, Alitt'ord Plead. 17.5, 1 Daniel Ch.  Prac .  3 ~ 4  ant1 the cases 
there cited. 

I3ebides the t:~et, that the maker of the deed 1 1 : ~ ~  a resu l t ing 
t r u 3 t  and  is liable f w  the debts secured, tlicre i-, between him 
and the  truitce, a particular relntion, wl~icli  entitles him, 
whenever there is n mismanagement of the  fund, to arrest i t  at  
once, without stopping to ascertain ~ h i e ! l  of' the clal i tors may, 
or may not be  satisfied; putt ing the relation on tlic gronnd of 
agency, and leaving the rights of the creditor;; to be  cared for 
and  protected in a subsequent stage of the proceeding, on the 
same principle that  one member of a firm, if his partner is 



aastirlg and inisappljing the ef iec t~ ,  may file a bill for an ac- 
count aud settleiue~it, auc1 far the nppointmeiit of a receivcr 
in order io close tlie biisIne;.q, without nlnhing tllc creditorl: 
parties, l ~ n t  lea \  in? them to crime in uiiclcr xn interlocntnry 
order ia the eauae, to lia\ c bctizhction of their debts out  of the  
fund. There is iio elrlbr. 

Q;a~o t ;~  remcved i'roln !lie Coiii? of Ec j~Gp c:' ?,iccki: '~rl , i :~~~ a cr,. 

The i)l;~i!itikF, in his bill, ~ ! I c , ~ c s  t11at> :I> p ; w ! i ~ m ~  of (:c~,t;~it~ 
ilnftints, lie took f ~ i i l r l  O:IC C1~i.11:; \Tilii;ui:w~b n I J O I ~ L ~ ,  011 w i i i ~ ! i  

there is n i;nlanee due cf $100, in  ~~i : i c I i  G I : ~  Al~~:y~:t?is  ;lli.:;- 
iler was snrctx ; tliat tllc said Allesal!c!er c!id in 1 9  kg, lcnrirr,g 

will, in wl~ ich  C ~ r i l ~  \\rilli:znrsl)il nfol.c-aid, -.as nppintc.tl 
o,secutsr;  t h n t  mid c?.:cclltc;r p i ! l  nl;li t!c!ivci.ecl to the di.l'e~iii- 
ri~lta, as legntces of ~2ie:inn!tler. all the ~cii:i~i:iile? ~f Iiis c,-tn!-c. 
ia,ffer p:~yii!g tljr; cle!~ts ; tfl:it 'I\'iiiinu!aun dicld insoIi-,:I:!, :ii'tcr 
Ilaving thus dosed his d l ~ t i c ~ j  3 3  CXCCII!<IY. T l ~ c  pjafntifF t!l~'if 
bcc,z:l~e ~ii~~:ini:tiytto?, wit11 the will  anilcxed, of ;'iugnztr~p 
,&iexancler, b11t ~ r a s  able to get  ncithing :rl:ci.e~ritli t o  s:::- 

1. iafy tile debt dae to Iliin, a i  xi1:ii.~ilfi!i: and t l ~ i a  bii! is tiic11 
to coinpe! tlle defendmts, as l e p t c e s  c:f taitl Alesander,  tee 
contribute out  of tile f~l:i~ls, p i d  o r e r  to t!ic~t~, their p r ~ p r -  
tian of t l ~ e  debt  due  as nforesnid. 

Tile will of Augustus Alexander is referred to, in the bill, 
from ~vli ich i t  appears that the several legacies, in  respect of 
which, i t  is sought to charge the defendants, arere left to them 
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Rr-FFIX, J. The ot~jec t  of the bill is to fi.~lIow t l ~ c  ahsets of 
..2ngiistns Alcsn~ider ,  deceased, in the I I : L I I C ~ S  of llis It.g:~tccs! 
to \\-lion1 \he. esecntor, Cjrr-:s \l'i:illi;i~mo~i, ilelirc-rcil t l~ctn  be- 
f i ~ r e  paying a clel~t to the plaintiiJi, 011 a bund given to llilu by 
the s:tic? \JTillianlsi,n, as p~,inc.ipd,  ant1 the tcstati~r :is his 
surety. X i ~ t  the statements of  tile hill  are bo Inc:igw a11d in- 
defiliitc RS to render it difiicnlt, if' 110t ilnpraetica1)le to raise 
the rqnitj-, c:n ~y l i i e l~  tlrc ~ d i c t '  4s ~ s k i : d  ; as, fi+r e:snt~~plc>. tllc 
nulonlit of the baud is i ~ o t  g i ren ,  r,or ni l?  tlling to ide~ltii:\- i t  
or pnt -t  i!; jssu,, except OII IJ  tile c.h!ig,rot~s o r  obligee ; rind 
the mode  ci' c l u v g i ~ ~ g  111e ciei;i~ld;l~~is, n~l!l t11e ])l.oportio~rs ;11~7 

also o~~l i t t tc l ,  nltliougl:.ll  lost of the I cgx ies  :Ire ~ : ( r t  to E ) ~ I , S O I I S  

9 , 0 7 j ~ i / l ( t f ; ? j t ,  Iiklt ii-1 C ~ : I S ~ C S >  3s t l l ~  ti!st:liOl~'$ ~ l ~ : l ~ i ~ ~ - ~ ~ l ~ ~ ~ ~ l ~ ~ l l ,  CjLs 

the c!iilc'i~,en of certain of the  tcstatoi.'$ c!illdt~il. 
I?nt, \viil)tint consitlerilkg those ioattels f u ~ t l w ~ ,  : I ~ I C ~  S I > ~ ~ C ) S -  

ing tlie eqliit? t o  be ~ ~ 1 1  fi)i~ndetl, thew is a riidicwi cldect a s  
to  a party, ~yIlic11 is fhtal to t l ~ c  bill. Jt clccs ~ i o t  brill:; Wil- 
lianlson, tlic principal debtor, or his ~rpresentntive,  bef't1i.e the  
Court, ]>or assign any reawl1 ?;)I. >lot d o i ~ i g  so. To a \) i l l  for 
mlief' ngnillst 21 sl~retj- ,  the pri11ci1,al is an i ~ ~ c l k p e ~ ~ s a l i l e  party, 
2s the decree must be against l i i l ~  a3 the lierston pr i~nwil>-  
!ialrle, and  the snrety is elititled to his assist:i~tce in  i~npeacll-  
ing  tile b o ~ d  or d o n - i n g  its sntisi'nction, and also fix t l ~ c  pur-  
pose of conclndi~lghiln in  any future p~,occecling, 114' tlws111,ety, 
for 1*ei1n\)nrseiuent. The  bill, on that head, n ~ e ~ , e l y  states that 
IVilliamson Lecarne iusoluent after asseutir~g to  the legacies, 
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and is dead. 13ut it does not state when or where lie died, 
nor wl~etlier lie died testate or intestate, nor that Ile has no 
person;~l reprmeilt:~tire. Tlic d e m u ~ w r  ~rlust, f i r  that cause, 
be sustniiiecl, 2nd tile bill diinlissed with costs, b u t  ~vitliout 
prejudice. 

I" I< C r m x ,  Xi11 dismissed. 

A statutc n~~t l~or ia ing  the people or n county to t a l x  srock in a railroad, and 
to raisc tlic fund3 to p y  iur it  by tiiciiisclws, or otlwwise, IS not foibid- 
den by tlic coilstit!~tion. 

LTrder tilc, c11:wter oi' drt> TTe:ti.ix Sort11 Cwolinn RnJrond Company, passed in 
18:.j; ni1,1 rhc  : I I I I ~ ~ I C ~ I ~ I ~ > I ~ ~  at t l i c*  ~ l c s t  ivwlon, i t  was f i l d  (PEARSON, C. J., 
disse~ziioiic.) t h ~ t  rlic j~isiiecs of any of the co~inty courts of the counties 
along the I i i x  of tlic r o d ,  : u . ~  aut!~oii-;rtl to cletermiile on an amount to be 
subsci,ibccl 11). s l i i l ~  coi::lty to t!!c stock of sucli company, and to submit the 
sarnc for tlie appro\-:~l ot' tile voters of sr~cli county, notwithstanding a for- 
mcr proposition to sulrxr~hc nlny linvc ?lee11 submitted to them and re- 
jectccl. 

IIeld f'ur.tlic1,. tlint sucli subxript io~ii  may be lllaile toties yuoties, as the emer- 
gencies of the unilc~~foliiug reclciirc. 

A r ~ ~ a r ,  f i ~ m  an inte1~1oc~1tol.y order of the Court of Equity of 
I3url;e connty c o i ~ t i n o i ~ ~ g  au it~jnnction ; BAILEY, J., presiding. 

The facts of the case and the statntes referred to, are snffi- 
cientlx stated in the opinion of the Court. 

Badger,  Gmham, B. 2i: i7foore and T. B. Caldwell, for the 
plaintiff's. 

Avery and Bmgg,  for the defendants. 

RUFFIN, J. Though the Court entertains but little doubt 
upon  he question, yet, in tlie view taken of other points in 
the case, i t  becomes nilnecessary to determine, whether relief 
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by injnnction in this Conrt is the proper mode of redress for 
those citizens of a cotinty, who allege grierances from pro- 
ceedings of this kind ; and, therefore, notllil~g more will be 
said on it. 

It was, r e  tliink too, properly ailrni! tecl a t  the bar, that x 
st:ituto, autl~orisinp the p e ~ l ~ l e  of a coniit~-, or to~vn,  to tako 
stock in a rail-rr,nd, a i ~ d  to raiw tlle fuutls to pay for it by tnx- 
ing themselves or otlic.rn-ise, i.: not f'ol biildcn by tlle constitu- 
tion. F~.om time in~inemo~~ial ,  the counties, parid~cs,  towns, 
and t e ~ r i t o r i d  snb-cliri.ions of the countrj, have been allorv- 
e d  in Englarid, and, indecd. required to lay rates on tl~em- 
selves for local ywposes. It is most coi~reiiiel~t,  that the lo. 
caI establisll~neilts and police s11o~i1d be s~istaincd in that inan- 
ner ; and, indeed, to the interest taken in tliem hy the inhnb- 
i tnnts  of the particnlnr districts, and the infornlation upon the 
law and pnblic matters gencrxllj, thereby difhsed through 
the body of the people, has been attriLntec1 b- ~)rofour:d thirrk- 
om ~nucl i  of that ~ p i r i t  of liberty and capacitj  f ' u ~  self-go~ern- 

S ) lC l lOUB went, tliro~lgh ~.eprescl~tatiree, n llicl~ lias been so c o ~ i  1 ' 
i n  thc mother country, and so eniinently diz t i~~gnis l~es  the 
people of America. From the fhund:ttioil of 0111- go\ erninent, 
colonial and repiiblic:~n, tlle snlns necessarj fb;.local p u r p o ~ s  
harc 1)een raised by the people or aiithci~itics at home. Court- 
11otises, prisons, bridges, 1)oor-houses and the like, are thus 
bui l t  and kept up, ai1d the e\pense.j ot' nlaiiitaiiiil~g tlie Iwor, 
and of prosecntions, and jurors, are thus i?efr~~yecl, aud of late, 
x portion of the coinluon scliool fnnd, and a prov;sioii for tho 
indigent insane, are tlius raised, n l ~ i l e  the liigli\vajs are alto- 
gether constructed and repaired by tlie local 1;tbol-, distribu- 
ted nncler the oiclers of the connty ~napiatrates. W i ~ e n ,  thcrc- 
fore, the constitution rests the legislative power in the C h c r -  
81 Assembly, it mnst be nnder.;tood to mean that power as it 
had been exercised LJ o w  forefathers befi~1.e and after their 
migration to this continent. In  accorc1:uice wit11 these views, 
i d  the case of T c l y l n ~  Y. Tllc Comx i s s ioml~s  of LITcw B L P . ~ ~ ,  
Q Jones' Eq. 111 ; so that the qnestion maiy be said to be set7 
tled here. 
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The question reniains, nevertheless, whetlier tlle proceed- 
ings to wl~icli the plaintiffs object in this case, are sustained 
by tlie acts nncler which they took place ; and that depend8 
upon their construction. 

Tlic chartcr of the Western Nortli Carolina Eail  Road Corn- 
pany was passed the 15th of Febrnary, 1855, and incorpora- 
tad a company, ~ i t h  a capital of six lnillions of dollal-a, if thn 
reqnisite stocli should be taken, to build a road from Salisbury to 
some point on the French Broad river, beyond the Blue E i d p  
By the act, tlie road is laid off into three sections-tlie first 
beginning a t  Snlisbnry and running west, and it is required 
that one scction shall be built before tlie others shall be I)egua, 
and that subscriptions of stock sliall be made for the several 
sections separately ; that fhr the first section to be limited tn 
$300,000, or, in a certain event, to $400,000 ; and tlle act en- 
gages tliat for all stock thus subscribed, or wliich a deposit of 
iive per cent. shall be made, a subscription s l~al l  be made on 
behalf of the State to donhle the amo~lnt.  U l m  the comple- 
tion of tlie first section, tlleri, operations ma? be begun on t l ~ a  
second, and to t11:tt end, boolis of' subscription are to be agair~ 
opened, and upon a certain alnount being obtained, measured 
by the estin~ates of tlie cost of that section, there is tlie same 
engagement for a snbscriptiou on the part of' the Stale ; and 
eo on for the residue of the route. Then, in tlie close of 
the act, 1855, C. 228, Pr .  L. Sec. 47, t11ere is a provision in t l ~ e ~ o  
words : '' That any county, tl~rougli which the road passeq 
may subscribe fhr any such alnor~nt of the capital stock in 
said company, as a m:ijoritj of the voters of szid corinty mag 
approve ; for wliicli purpose, tho court of pleas and quarter 
sessions of said connties, are hereby autlioi.ined to liold an 
election a t  the usnal time and  laces of voting for mernbem 
of the Geueral Assembly." Subscriptions were opened nrider 
the charter, and the sum required for the first section Tag  

subscribed, and the correspor~ding sul~scription made by thu 
State, and the worli was commenced. In  1856, Priv. A. ch. 
68, an act was passed to amend tlic cl~arter, tlie provisions of 
~vhicli, rrmterial to this case, are : that the directors might 
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ope11 bool,s f i ~ r  i'ilrtliei. snljecriptior~s t'or $200,000, or Q300,000, 
i n  their i1i~crc:ion. a- a11 ntltlit~on to tlle stock b e f o ~ e  subscrib- 
ed 1'01. the l;:-t beeiio11, v l l i c l~  is e.;tcntlecl to Morgnutor~ a i d  
no f'nrtl~cr, 11 it11 a 11Le sti!)~ll:tiior~, that u p o n  five per cent. be- 
i l l s  11 ,~ id  on thc sul)ecril)tion b~ solvent ])cl*solis, or by conn- 
ties, :L -1iLbc1 il~tioli s110111d be made on b c l ~ d f  of' the State to 
clon1)lc t l ~ c  alnonnt. BJ tlic tliird section. the directors might 
d s o ,  in their discretion, open boo1;s for snbscriptiorl for stock 
to :~n a n ~ o ~ n t  bufiicient to meet one-tliiicl of the (estimated) 
cost of constlvcting a second section of tlie road, beginning a t  
Eoiypnton,  aud extending \vithin ten lniles of the S\vanannon 
tunnel, nit11 n proviso, that t l ~ e  State wo111~1 not be hound to 
take stock for this section, until the first section to &Iorganton 
s l lodd be con~pletcil. Then f 0 l l o ~ s  the fonrth section, in 
these n ords : '' Tllat before ally p i m p i  tion fhr snbacription 
by counties shall be submitted to tlie ;)eoj,le for their approv- 
al, proritlecl in the chai,tei., tile county court of the colinty 
pl-opo"ng to snbscribe. (a inajol.itj of the acting justices being 
presc~i t) .;hall dcretmine on the atnonn t of'stocli to he  subscribetl 
1)y saicl count!-, and the manner in n l l i c l~  tile qnestion s l~a l l  
be sub~~lit tecl  to tlle people, tlle time n.11en the vote slid1 be 
]lad thereon, and the pclwn,  11y whom the subsci.iption on 
behalf of snid county, s11nll be inade, and the conrt shall h a r e  
power to 111:ll;e a11 such ordels, rules, and regt~lations, for the 
issue and sale of the connty I H J I I ~ S ,  necessary to instwe the 
l)ajnlerit for the stuck subscribed, and to lay such tas, from 
time to time, as rnay be necessary to pay the interest on said 
bonds, and iiltimately liquidate the principal of the same." 

Under those :zeta the p roceed i~~gs  were had, which i t  is the 
object of illis snit to ~es t r a in  the defindants, tlie jnstices of 
Enllie, fi.oni co~nplctiug. T\vo ol~jections are  n~a in ly  urged 
on the p ' t  o f t h e  plaiutiff;. 

One k, tllat tlie county conrt did not, prior to ordering a 
vote of the 11eol~le to be taken, directly '. determine" on the  
amount of stock to be tidier~, and, therefore, that every thing, 
founded ou the older, fillls. The Court is inclined to the opin- 
ion, that sncli a tictteimination must be considered as having 
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been substantially made ; because, the record states tllat a 
majority of tlle justices were p~*esent,  and a ~najoi,ity of those 
present voted in favor of a proposition, that the connty s l ~ o t ~ l d  
hubscribe for stocl; to tlle amount of $20,000, and ai'ter clirect- 
i n g  a popnlar vote 011 the p ~ ~ ~ j o s i t i o r ~ ,  there was :i further or- 
der, that  if a mnjoiity of  the votes slioulcl 1)e for siil)scription, 
'. t l ~ c  cl iair~nan of the county court sllall I I ~ C  s~icli  silbscrip- 
~ r l i i ch  shall be binding npon the county." Co t  tlie w a ~ ~ t  of 
formality ill those proceetlings, if any, is fn115- srtyplicd by the 
cntries a t  the succeeding term, numepro tune. 

Another, a n J  the n~ate l ia l  objection is, that there had bc- 
fore been a determination of the jnstices to subscribe for one 
thousxnd s h e s ,  or $100,000, w h i c l ~  had been submitted to 
tlie people :~nd lost by a large majority, and that  t l ~ e  court 
and  tlie people were thereby concluded, and  conld not after- 
wards liiake a subscription at  all. 

It may be as ye l l  to rernark, in the first place, that  there ie  
110 difiiicnlty in liutding. ~~otwitllstancling the aabwer urges a 
~aeturn of the firat election was not made, and that sucli i~ re- 
turn is the olllg adinissible evidence of the result of t l ~ a t  elec- 
tion, that, fur tile puiyoses of this canse, it is to be taken, tliat 
tlie vote was adverse to the proposition to subscribe $1U0,000 
toyards  the stock. If  i t  had not h e n ,  there can no doubt 
tliat each of the def'cwclants would lmve talien steps to cornpel 
R retn1.11, instead of proceeclirlg to a second 1)roposition i'or :i 
smaller snbscription. A return was indispensable to anthorise 
fa  snbscription on that vote ;  for without it, a s~tbsci*iption 
conlcl not be n ~ n d e  more tlmn npon an adverse one. Bu t  i t  
does not followfrorn the want of a retnrn, that  there was no deci- 
sion, any more tlian that i t  was a favorable one ; fi)~., in either 
of those events, i t  is certain, i t  wonld have been mnde to np- 
year in an  ofticia1 form. I t  is taken for granted, thereihre, 
that  a majority of the people voted against the first pm1)osi- 
tion ; and the case must depend upon tlie enquiry, n licther, 
after rejecting one proposition to subscril~e, another can be 
adopted. After consoltation and muell deliberation, the 
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elucidate the provisions of the statutes, and aid in their con- 
struction. They leave no doubt tliat the Legislatnrc was pre- 
pared to receive gladly any aclrances from the coanties mliich 
they sl~onld voluntarily tender;  and TT-e are prepared to ex- 
pect, in any enxctlnent on the snbject, tlik use of' such terms 
s s  mould confer on tlie counties the povrers, ~ ~ l i i c l i  tlie State 
thus apparently wishes t l ~ e ~ u  to exercise. Accordingly the 
charter uses tlic broadest t c m s ,  co~~ferr i~;?  tlie fdles t  ynrr-ers: 
'&Any county may subscribe for imy mnonnt" of stock. sue!] as a 
majority of tlje voters may nppivr-c. The antllorit? is ~ v i t l ~ o u t  
restriction as to sums, or the pc~*iocls of subscription, while 
other prorisions show that no restriction was intended. For  
example, tlie act directs subscriptions from time to time, until 
the reqiiisite capital sllnll be made up ; and tlie county sub- 
scriptions are not limited to this or tliat time, or this or that 
section of the road, more than in the amount. There is but a 
single restriction ; which is, that orily such counties as lie on 
the road can subscribe. In  all otlier respects tlle ability of 
the people, according to their own judgment, is to govern. 
The law does not  f'orce them to snbscril ,~,  b n ~  allo~i-s them to 
take what stncli they will. Wliy tlicn, Inny 1iot a county 
lualie a subscription wlienever i t  cliooses arid as often as i t  
chooses Z The power may, indeed, be most usefnlly esel-cisetl 
s t  dift'elcnt periods, according to einergencics. I t  inny not 
faeel able at one time tosnbscribe at  all, or not more tlinn a par- 
ticular sum and become qniteablc to subscribe more at another. 
It may hang buck in the hope, that individuals will take tile 
stock, or tliat other means inup be found for carrjing ont the 
work; and when clisappointed in those espectations, the peo- 
ple may be willing to innlie a f~irtlier subscription i n  order to 
get the early benefit of tlie road and put into activity the cap- 
ital before invested. Tliere may, in fine, be various consider- 
titions to induce tlie citizens of tlie county to iual;e :t snbscrip- 
tion which they before declined, or to make adclitional snb- 
~criptions, wlien those previonsly made, are found insuEcient 
to effect the end proposed. A court is not to take notice of 
the danger of errors of judgment in  the people on those pointe 
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(which may, by the by, be as me11 on one side as tlie other.) 
nor to qnestion the prudence of submitting them to the dis- 
cretion of the county. That is a qnestion of policy, and falls 
within the f'tinction of the Legislature ; our prorilice is, sim- 
ply, to ascertain theiutention of tlie Legislatnre---the ineaning 
of the law, as passed ; and tipon tllat, i t  is apparent, tllat the 
pnrposes ui ' t l~e  Legislature required a grant of very full power, 
and it is certain, [hat the ~ o l d s  do grant the fullest ]mu-er. 
Why shonld i t  not be so, if the Legislature, in its ~visdoni, 
chooses to graut such a pomer? It works no wrong to any 
one; for after all, i t  is but a power to the people of' a county 
to tax tlieinselves from time to time, if they see it to he to their 
interest. So riincli for the provisions in tlie 01-iginnl 
charter. 

Tliey, however, were found defective in some respects; 
particnlarlg in not prescribing a mode of pl.escnting the qnes- 
tioii in  n precise form, and for certain snrns,far the decision of 
the people, and also in the delay it1 talciiig tlie vote bi-enni- 
nlly-at tfie time of voting for mcinbe~-s of the Legi-latare, 
and i n  not ensuring clue tlelibei~ation before a clecikion. To 
s n l ~ p l j  those clet'ects, and t'nr other reasons, an nmcnclmei~t of 
the clinrter was passed a t  the next i.ession. But tlle 
itmend:nents do not conflict with the policy, 01, tlie pror i- 
sioils of the chartel. in  t l ~ e  point we have been discilssing. 
They rnerely 1)rovicle the requisite machinel-y f'or snbmitting 
tlic qnestions clcfinitely to the public judgment a t  suitable 
times, and for havirig thatjuclgtnerit autlieriticated to the jus- 
tices, who are to carry it out. Tliey supply also a wliolesoine 
guard to rash popnlar impnlses by not allowing the people 
to go heyollcl an amount prescribed by the magistrates of' tlir 
county. There is iiotl~ing in the act  to limit t!ie number, or 
the anionnt of county subscriptions, before allowed, except 
in  reqniring the concurring judgment of the court and the 
people of the connty in inalring them. But there are in it 
other provisions mliicll tend to establish the correctness of the 
constrnction already given to the charter upon this subject. 
Tlie amendment authorizes an addition on to the west to the 
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6rst section, carrying it to Morganton, and nerT snbscl iptions 
for tliat, and also pel-niits a beginning of the second section, 
lying beyond Norganton, and a separate s~tbscriptionfor tliat. 
Now, can it be said, that subsc~,iptious by a county which tliat 
very act antliorizes or recognizes, cannot be made for both 
these sections ; and, if so, that the question, as to each, may 
riot be taken separately and a t  different times2 Besides, :t 

county might have made a snlxxription nnder the original: 
and yet in the amended charter, which st111 anthorizes count? 
subscriptions, thel~e is no provision, tliat a county, which had 
subscribecl, should not snbscribe again. It seems impossible 
to deny the riglit of snch subscription, wlien tlie Legislature 
expresses no negative, but very 1)lainly iilvites snbsci*iptions 
from any quarter i$ ~vliicli they may be 11:~cl. I t  follows, 
that tlie court and people of the connty may snbscribe when, 
and in such amounts, as to them rimy seem best ; and there- 
fore, that they may a t  one time decline, and a t  another timc 
make a subscription. 

Some criticism was made at  the bar on the language of the 
statute's being in the singular nnniber in speaking of any 
" proposition " to snbscribe and of' lioldi~ig an " election," as 
denoting that only a single proceeding was coiitemplated, and it 
was thence inferred, tliat a decision by tlie justices or the peo- 
ple adverse to any proposition was once for all, and conclu- 
sive. But  gramniatical inaccuracy canuot control a construc- 
tion upon the general intent of the act, fonncl in nnmerons 
provisions in it. Indeed, the lmgnage is )yell enough in the 
singular number, as it applies naturally to the innkii~g arid 
deciding any particular proposition fbr a certain subscription, 
at a certain time ; for on tliat, t11ei.e is a conclusive dctermi- 
nation as to its being then adopted or ~e~jec ted .  I 3 n ~  even if 
the connty cannot subscribe toties puoties, it cannot be yield- 
ed, tliat i t  is not competent to make a snbscription after the 
rejection of a previous one. Let the question be considered in re- 
ference to the action of the justices and the people respectively. 
The f;rmer do not act on such occasions jndicially, so as to 
make a decision, a t  a particular time, a coriclnsire adjudica- 
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as a preliminary measure, in order to present a question for 
the  decision c)f the voters of the county) ; that  rotiilg " was t h  
act" which n.as t:, cletertnine it. 

Xy iliind has been brought to this conclusion, by  a con- 
sideration of the ~vording of t!ie two statutes, of the nature c 
the p ~ . o c e e d i r ~ ~  and of the suliect-inatter. There can be n o  
middle ground ; either a vote of the people, once taken, must 
be  decisil-e, or else. (a ~najol'ity of the jnstices being in favor 
of a connty subsc1-iptio11) a n y  a?~zount, may be  subscribecl, to 
ally and every section ot'tlle road, and at  any,  and all tiines, 
n l iene\  er a majority of the rotes lwlled may c1:ance to be in  
its f a ro r !  IIncl this l ~ e e n  the  ~neaning,  i t  seems to me 
different wolds n-onltl h a r e  been used ; and the whole autho- 
yity to s n b c i  i l x  n o d d  have been a t  once conferred on the 
court, (a m;ijt>?ity of the justices being present) without put- 
tiug the 1)e(1:)1eto the trouble of going to the polls at sncli a 
time, allcl as oi'fel~ a.: the magistrates, in their good pleasure, 
should clivct a question to be submitted ; or some provision 
~r-oultl II:IX e h e n  n~:tcle, that  a voting s l~ould  not be of eff'ect, 
unless a majority of the rotes of the county went to the polls. 

A s  the two o:ller Judges  l n v e  come to a different conclu- 
bion, tlic qnestion is, of course, settled ; and being one of con- 
struction me1 c l r ,  couiined to these t ~ v o  statutes, I sliould have 
dee~iled i t  unnecessary to file an opinion, except for the pnr- 
pose of staling that  oli the question of thepower of the  Lcgis- 
liltwe, there is no difference of opinion. 

PER Cmr.nr, Interlocutory order r e ~ e r s e d .  
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JOEL 11. JGSKTNS and othem ngninst JOSEPIIUS W. TIALL and others. 
JOSXl'BCS JT. HALL a ~ z d  0thei.s ccgaii~st JOEL 11. JE-UKIYS a d  others. 

A beqnest to a n'oman and her children, she I ~ n ~ i i l g  no ciliidretl nt tlie time, 
gives 11cr an absolute estate in the ~ ~ i o i w t y .  

W h e w  n testator in onc  clans^ of 111s iviii limits 3 use in property on event 
of survivorsllip betiwen his claugiiters nt t l ~ c  Lieati~ 01 ilk ~vidow, but in a 
subseq~ient c!:iuse gives the use of the 11roperty to tlic sur\-i\.or upon the 
death of tile other \vit!lout li,i~ving a c l d J  or cliil~lrcn, it appearing from the 
context that I)(: wisl~etl to rnalic the bulk of his est ;~le ulx~lirilable as long 
ss possible, it mas IIeZd tilat tile latter disposition sliould pwvail over the 
former, nut1 th;~,t tile contingency was open until the &at11 uf one of the 
dnngllters without leaving a cilild. 

T I I I ~ ~ E  Cktnses were reuloved by consent from the court of 
equity of Rv\v;u~. 

Tlion~ns L. Cownn, of the town of Salisbnry, died in 
$'ebrn;b~-j, 1556, I ~ a v i r l ~  ~riwcle and publidled Ilia last will 
and te3t:iuient. H e  let't sarvivillg Iii111 I~ i s  widow and two 
daughters, Charlotte, t l ~ e  wife of tile plwi~itiff, Joel 11. Jen- 
kills, and Mar!, tile wife ot' the dei'eildarit, IInll.  On the 
29th of I)eceniber, 1857, Mrs. (h)\riul died, leu\ing her two 
daugllters sorvivi~lg, one of w11o111, 111.s. Jt'nlii~ls, I I ~  children, 
to wit, Eliz~hetli ,  blla, Sd ly ,  Cllarlotte, Tlioulas L., John K., 
n.110 are made parties dc.f;;t~ldaut wi i l~  their 1 1 l o t 1 ~ ~  ; the other 
dnngliter, & ~ y ,  ne\.cr Ilad a child. Tile bill was filed i n  the 
first illstance, praying t h t  :ui :1cco1111t may be taken of sever- 
al mercantile f i r~ns  of wllicll the testator Iiad been n partner; 
in  each of which, t l ~ e  l)lainiitf, J. 11. Jenhine, was also a 
partner, and of' t l ~ e  last of wl~iell. tlie 111aintiff's J e ~ l t i n s  and 
Roberts: A ~ C  the S I I ~ \  i \  ing p a ~ ~ t ~ l e r s  ; OIILI  prajing for directions 
as to tlle manner in wl~icli t l lej  slluuld discl~arge t l~eir  trust, as 
executors, in the sevcrnl l)tu.tic~dws bet ~ u t .  The bill sets 
forth that the plaintifls, Jenlii~ls wncl Eoberts, had the bulk of 
tlie assets in their I~iu~cls, I ~ a t  that they were at a loss to know 
to whorn they sllould ~ n a k e  a p n j l ~ l e l ~ t  of Mrs. Iliill's share, 
as the tlSnstee mentioned in the will, P. U. CIl,tull)ers, had 
declined to act; also, t l~ey  1)r;tyecl to have a construction pnk 
111)on tile following clanses of tllc will : 
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"ITEM 2. I give and 1)eqneatil to rny beloved wife, Eliza- 
beth, my whole r igl~t  and title to the t'ollowing negroes, Jack,  
&c., ( ~ ~ : t t ~ ~ i n g  eleven,) I :llso give l ~ e r  durirlg her natnlxl life, 
only, five o:l~er negroeu, (tiesc~*il)i~lg t l ~ e ~ n ,  and i ~ ~ c l u d i n g  
in t l ~ e  sarne clanse 1)anli stock, nlollcy, f u r ~ ~ i t n r c ,  kc.,) to be 
bonn J i t b  hers and at I ~ e r  clispobnl tll~ring her natnrnl lite, and 
then to I)e eqniilly c l i i  iclecl between Ing two clanghte~~s, Cl~ar-  
lotte autl 3fi11.j. ant1 t h i t '  c h i l d m ~  then l i v i ~ ~ g ,  or any they 
Inay ]la\ e nt'te~.\vards. She tllay in the iueanti~ne, if she 
thinks I ) I ~ ~ ) c I ~  give off' to one or h t h ,  such llarts of it as suits 
their c,)nve~lie:~cc, t a k i ~ ~ g  aild lreepir~g a correct nccomt 
of the swlile, to be brought i ~ i  npon a fi~lal  settleruent of that 
p ' t  ot' 1113. eslnte." * Q -. ?i x. i ; - - * * * * *  

E 4. :'I give a n d  beqllc;til~ tn  Pinclinep B. C l ~ i ~ ~ n b e r s ,  
agent and tlwstee t'or lny tl'l11g11:er JIkt~.g's sole use and bene- 
fit, a11t1 to her cliiltlre~l f'oreve~., Iny 11eg1 o wol1lall Ilarriet, and 
all tho cl1ilc11.cn th:~t she now ~I:I*, i lnd all that s l ~ e  may I~e~.cat'ter 
have. I do n o t   ow recollect t l ~ e  names, nor t l ~ e   umber, 
b u t  i ~ ~ c l u d c s  all tl~itt s l ~ e  ever had or may llei-cafter have to- 
ge t l~er  with their ilicl.casc." 

ITLX 5 .  '' I give to Pi l~cl i r~ey B. Glr:t~nbers, as ngcnt and 
trustee of Iny cIaug11'cr C l ~ n ~ l o t t e  C. Jc~ikins,  for Irw sole use 
alld bc>nefit, Iier cl~uicc otL;ili the I)al:~nce not al)ove nalned, as 
11eal-1~ tlic wine i l l  n n ~ ~ i l ) e ~ .  w11t1 taluation as can I)e arrived at, 
fillcl as I ~ I U C ~ I  as cnlr possil)lj be in o l ~ e  fa~nily.  I f ' t l~is  cannot 
be eq~iit:~l,l,v i l l  one f ; t ~ ~ ~ i l j ,  i t  ~ ~ m t  be liiade u p  out of one or 
n1ol.e of' o t l~cr  fhrllilieb." 
* 3- . . . . -2 * Q 4: i:. * . . 
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lotte or Mary, should die withont children, that then, the 
whole of the estate of the deceased one, both real and person- 
al, shall go to the snrviving one during her life, and then to 
her children." 

ITEM 21.-I hereby nominateand appoint m y  friend, Pinck- 
ney B. Chambers, as agent or trustee for my children, Char- 
lotte arid Mary, to who111 I convey the title of all of my pro- 
perty for tlieir nse and benefit ; both lands, lots, Iiouses, ne- 
groes or money, &c., the title to be vested in him, so that 
none of it can be disposed of in any manner whatever either 
by the wives or the husbands, without the consent and free will 
of the trustee, to be given in writing, and assigning at  the same 
time satisfactory reasons therefor. * ++ * And a t  the same 
time, Iallow my children and their husbands, together with my 
grarld children, to hare,  to possess, to nse and enjoy all tile profits, 
benefits, sewices and emolurncnts growing out of any of it, as 
if it was their on n, and fieef'rom any incumbrance vhatever." 

ITEX 22.  "I give and bequeath to my danghter Mary, a 
special legacy ot five hundred dollars, to be paid to her per- 
sonally, and to be hers forever, under the control of no other 
person whatever, either in money or property as she may pre- 
fer, and to be paid a t  some future time, when i t  is most conve- 
nient to my executors. 

ITEM 23. " All the balance of m y  estate, of whatever it 
may consist, either in lands or money, in Mississippi or in this 
State, either in acconnts, notes, money, or any other property, 
which I nlay hare  forgotten, and ~ h a t e ~ e r  may be due me 
from the several mercantile firms with ~vhich I have been 
connected, I allow, and so order, that they may all be put in- 
to my estate and settled equally between my two daughters, 
Charlotte and Nary, if then living ; if not, to their children 
respectively, that is, after the death of my wife." 

The principle question discussed by the parties was, wlletller 
the contingency t,f the death of one sister witlio~it issue, the 
other snrviving, was limited arid ~.estricted to the event of 
Mrs. Coam's  death, and it was contended by  I-Iall and 
wife, that as neither of the sisters was dead when their moth- 
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e r  died, the estate of each one then vested subject to no con- 
tingency. Jenkins and wife and their children, maintained 
that it was the manifest intention of the testator to keep the 
contingency open nntil the death of one or the other of thp 
sisters, no matter whether that happened before or after ,~lt, 

death of their mother. 
The bill of Jenkins and Roberts, kc . ,  prajed for an ascer- 

tainment of the assets for wliic11 they were accountable, and 
from a11 other sources, and of the sn1nsm7hicl1 the parties were 
severally entitled to, or bonnd to pay. 

The obbject of the other bill is the salne. 

TIriZson, Jones and Tti'nstolz, Sr., for Jenkins, &c. 
Boyden,, B. F. Zoore, and Osbome, for Hall, &c. 

BATTLE, J. The bills, in these two suits, are filed for the 
same purpose, which is to obtain a construction of the will of 
Tho~nas  L. Cowan, deceased, and then to have a settlement 
of ljis estate. 

The mill is very inartificially drawn, and if the nrl.iter had 
any very definite idea as to the manner in  nhicI1 his large es- 
tate, consisting of almost every kind of prol,erty, rvliicll is to be 
nsnally f'ound in t l ~ e  sout11e1.11 portion of o w  union, was to be 
limited and settled, it is difiicult to discover it. I I e  certainly 
failed in one irnpol~tant ob<ject, which he see~ns  to have had 
in  view, wliicl~ was to prercnt any disagreement or dispnte 
among the tneinbers of his fanlily ahout the division of his 
property, and especially to interdict any litigation about it. 
I I e  had not been Iiiany months in llis grave before snch d iE-  
culties alvse upon the  constrnction of his will as to compel 
his widow to dissent from i t ;  and to bring about among his 
childwn a litigation, wliich the pleadings show to he very far 
from anmic;tl,le. I Ie  may possil~ly be quite as nnfortuuate in 
having his rridies carried ont in t l ~ e  litijitatio~~s of 11is e;+aie 
to his danghters and  their f'u~iilieb, Ijv 1!1e ir~;ll)iliiy of' ilose 
whu are called upon to exl),,nnd i l i -  ' 5  : b . t j 4  ,a1 
inten~ion. We can nuIy 1)l-crlnl. , ' ' r  1~ 111 
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testator declares in  relation to his whole estate, with the  ex- 
ception hereinbefore referred to, must supercede any which 
h e  may have vaguely expressed as to particular kinds of his pro- 
perty, as, for instance, his f~i rn i ture  and books,which h e  directs 
to be equally dividedafter the death of his wife between his two 
daughters, Charlotte and Mary, '&and their children then liv- 
ing, or ally they may have after~vards." The clause which 
immediately follows the 19t11, to wit, tlie 20t11, declares as 
follows : " It is m y  will, that  if either of in7 children, Char- 
lotte or Nary ,  shoulcl die without children, that  the^^ the 
whole of the estate of the deceased one, both real and person- 
al, shall go to the surviving one during her life and then to 
her  clddren." By the  21st clause, the  title of the whole of 
the  property is vested in a trustee fbrhis danghters, the testator 
declaring that he  allowed his children and their h u s b i ~ l l d ~ ,  to- 
gether with his grand~children,  " to have, to possess, to use 
a n d  enjoy all tlie profits, benefits, services and emolun~ents  
growing out of any of i t ,  as i f  it were tlieir own, and free from 
any incumbrance whatever." The question arising upon the  
construction of these two clauses is, whether the estate, in the 
shares, wliicll tlie daughtersare to take upon the division, vested 
in them absolutely either a t  the death of the testator, or a t  the  
death of his wife, as neither of t l~ein  was then dead without 
children, ~r is the contingency still subsisting, making the  es- 
ta te  conditional, upon the event of a cleat11 witllout children 
a t  a future time. If the 20th clause stood alone, we should 
have no hesitation in sa j ing  upon the authority of the case of 
I3ilZiard v. Keamey,  Busb. Eq. 221, where tlie subject is 
fully discussed, that the estate becatne absolute at  the death 
of Mrs. Cowan, the period when the division was directed to 
be made. Bnt in that case, it is admitted, that there is an ex- 
ception to the rule, wilere the use, only, of the prol~er ty  is given, 
and not the property itself; see 2 Jarman on Wills, 668, 688. 
In  the p r e s e ~ ~ t  case, there can be no d o ~ ~ h t  that tlie testator 
intended 11is danphters sl~onlnl 1 %  4 1  c >  ,li~lv tlle use and pro- 
fits of the 1 1 l , o l ~ l ~ ~ -  $1 r l )  + ' 1 - 1 1 7 ,  ' ?cause such intention is 
l e a  1 t I I - / \ \ I < ;  I ifi11se; and besides, 
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i t  appears from every part of his will that he wished to tie up 
his property and make i t  inalienable as long as he could. 
The effect of the 21st clause, then, is that each of the 
daughters takes ahequitable estate in fee in the real estate, 
and an absolute equitable estate in all the other property, 
subject to an executory devise in the event of her dying 
without leaving any child or children, over to her sister for 
life, with remainder to her children. 

The parties may have a decree for taking all necessary ac- 
counts, preparatory toafinal settlement of the estate of the tes- 
tator upon the principles herein declared. It may also be 
referred to a commissioner to ascertain and report s suitable 
trustee for each of the testator's daughters ; and the cause will 
be retained for further directions upon the coming in of the 
reports. 

PER CURIAM, Decree accordingly. 



1)EATII O F  CITIEF JUSTICE NASII. 

The Cl~ief Jns'icc 11n.i-ing died sincc tlic last  term of the 
Court., the  fullon-ing ~)roceedi~ig.; were had : 

(?n tile opening of tlie Cow:, rlie h t ton lcy  General rose and 
azid : 
,Yay it plense yow 110,toi~s : 

1 beg leare to n ! ~ l ~ o ~ l n c e  to the Court timt :I ir~eetirip of t h  
rnernbe~s  of tile l h ,  i n  nttentiance 011 ille Snprerne Co~lrt ,  was 
licid this lxl(ttmii~g i l l  t l i ~  Court 1.00111, for ilie p u ~ p o s c  of giving 
cxp!.eZsion to tlie stln,.e of the 10,s wliieli t l : ~  conntrp has m- 
tained, Ly t l ~ c  tlctlth of h1; late la~ncntecl and vcileralle Chief 
Jubiice Snsli, 

In  obedience to tile n ic.liey of i l ~ e  meeting, i t  becon~eu my 
duty to p x s e n t  to tlic (',)i::r, tlie prenn~hlc  and i e s o l ~ ~ t i o n ~ .  
~ I i i c h  n-ere ~:n:i~ii~nonJ,v adopted. I n  1)reseilting these reso- 
Iutions, 1 shnll 11ut e~>:e,. into ;my extended ubserv:ttions in re- 
gard to the clrarncter ol" the deceased, citllcr pnhlic dr private. 
1Te needs no eulogy. l i o ~  i ~ c s r l y  f o r t j  gears lic has bcen i n  
the public s e n  ice, 2nd in wllatcvcr position lie has bcen plat- 
ed, he lias ~ ~ e ~ i ' o ~ n i c t l  ill3 duties dc \  olving ~ p o n  ilim, with 
credit to l~imscif and sC~tisf:~ctioil to the public. A rnnn of 
uneallied p r i ~  ate c!iaracter, lie possessed i u  an cmincnt de- 
gree, those rare a n J  il~cstiiilable qualities both of' nlincl and 
heart, which mns t  co~lirnlnd the respect and  esteem of all 
gol)d men. N7Iiilst we feel a deep and sincerc sorrow, at be- 
ing separated farom s11cll a. inan, yet we are, to some extent, 
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corisoled by the reflection, tliat he has left b ~ h i a d  him an ex- 
ample, that will be a beacon light, a polar star to gnide sue- 
ceeding generations in t l ~ e  p : ~ t l ~ s  of duty and rirtne. Believ- 
ing, as I do, that each niember of the Goart will heartily con- 
cnr in the sentiments espressed i n  the following resolutions, 
f beg leave to read them to tlic Conrt. 

The Attorney General tl~erl presented and read the follom- 
1ng  : 

At a rnceting of Ille Bar and oflicers of the Supreme Court 
of North Carolina, held tit t l ~ e  Court rooni, in tlie Capitol, on 
the 3d day of Jnnnarj ,  1859. 

On motion of Mr. Badger, 11011. William A. Graham v a s  
called to the chair, and E d ~ n u n d  B. Freeman appci~ltecl sccre- 
tnry. "d 

011 motion, the chairman appointed P. 11. Wincton, wnior, 
W. W. 11. Smi 11, E. S. Donnell, John Pool, Jol i~i  If. Ergan, 
Willitzm A J,enl;ins and IIanlilton C. Jones, a curnlnitice to 
consider and report resolutions espressitc of the feelings of 
this meeting of the death of the late Chief Justice K d l .  

Mr. Winston fronl the Corn~nittee, reported the f o l l o ~ ~ i n g  
preamble and rebolutions : 

Frcdcricl; Xnsh, Inte Chief Justice of' t l ~ e  S n p e m e  Conrt of 
Nwth Carolina, l u r i n g  died s i ~ ~ c e  tlle Inst t e m ,  tlie mrrrtbers 
of'tlle bar, and officers of the Conrt, de+ire to ex;)lSess their 
wnse of the loss ~ r l ~ i c i i  the country has bnstxiried, in tllc death 
of a magisirate so wortliy of the l~igll ofiicc, vhose duties 110 

performed wit11 perfect intcgri t ~ ,  nn t l  e~tlincu t usefulness and 
dignity ; and also to give some oulward evidence of sil~cere 
sorrow fur their separation from a miin, whose arclent, j e t  
c l~eer f i~ l  piety, at once gave strength and co~isistency to all his 

p:iv,%te virtues, and to 11;s manners a pert ading and attractive 
gentleness; wliicll,joined to the more i ~ ~ ~ p o s i t l g q ~ ~ a l i t i e s e x l ~ i b i i -  
ed by h im  in his public employ~ne~~ts .g: t i t~eJ  i'oi.lii~n ~~nivcrsa l  
affection, esteem and admiration; therei'o:.e, I?esolved, 

1. That the members of this meeting will wear t l ~ e  usual 
badge of mourning daring the present term of tile Conrt. 

2. That a copy of these ~.esolutions be sent to the family of 
the deceased by the ellairman of this meeting. 

3. That the Attorney General be desired to present tllc prc- 
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ceedings of this meeting to tlie Jrtdges of the Supreme Court, 
with a request that they be entered on the records of the 
Court. 

The preamble and resolutions were seconded by 11.11.. Badger 
in a feeling and eloquent address, and after a few impressive 
renlarks from the chairman, were unanimously adopted. 

The meeting then adjourned. 
TT. A. G R L I H A X ,  Clim'n. 

E. B. FRI:VJIAN, Sec'y. 
Whereupon, Cliief Justice Pearson, on behalf of tlie Court, 

replied : 
GeniZeitzen of the  6 a i .  : 

The members of the Court are deel)ly impressecl by the sad 
eCent to which your proceedings refer, and join i11 the senti- 
ments to which you 1ia.ve given espi~ssion.  

To very extensive legal learning, ripe scholarship, and an 
elegant and easy style, Judge S a s h  united a l~igll  sense of 
moral and religions daty, wliic11 gave to I~irn a weight of 
character, that was calculated to cotnmancl tlie conficlence of 
the public for tlie decisioris of any tribunal of wliich lie v a s  8 
illemher. His  distingnisl~ing cllaracteristics were firniness 
and integrity. 

His nrbanity and uniform attention to all the courtesies of 
social life, endeared him to his associates ; and in his death, 
we feel that v e  hare  lost not only onr Cliief Justice, but s 
friend. H e  had lived tlie terrii allotted for linmari existence-- 
three-;core years and ten--lie had filled the measure of his 
wdulness and honor. TVc were in some degree pl.epared, 
nncl whilst his demise suggest the most solemn coilsiclerations, 
the feeling of ]egret should not be as unmitigated, as when 
one is sncldenly cut off in tlie prime of life. 

The Court directs the proceedings of the Bar to be entered 
on the minutes. 

Court adjourned until to-morrow morning, 10 o'clock. 

E. B. FREEMAN, Cl'k. 
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*,*The Hon. THOMAB RUFFIN, of Alarnance, mas appointed 
by the General Assembly to fill the vacancy occasioned.by the 
death of Judge N A ~ H .  

Judge PEARSON was appointed by the Court, Chief Justice. 
ROBERT R. HEATH, of Edenton, and JESSE G. SHEPHERD, of 

Fayetteville, were appointed by the General Assembly, Jndges 
of the Superior Courts, (having first received the appointment 
adinterim, by the Governor,) in the places of Judges PERSON 
and ELLIS, resigned. 









CASES I N  EQUITY, 

ARGUED ' AND DETERMINED 

SUPREME COURT OF NORTH CAROLINA, 

AT RALEIGH. 

JUNE TERN, 1859. 

lIESRP K I L S O S  ugainst RICHARD A. TT'ESTOS, Acln'r. 

A deed which has a proviso for Lithe privilege of redeeming the property 
conveyed", iml~orts p i m a  facie that it is intended as a secu~ily, and not a  
sale. 

In  a question, whetller an interest conveyed in slaves, was intended as a se- 
cnrity, or a conditional sale, the i k t s  that tlie bargaioor w a s  illiterate- 
needy-and, in tlie po~r-er of tile barpinee, also, tliat the price was gross- 
ly inadey~iate, and v a s  not paid, but only promised to Le paid, added to the 
fact that the instrument incluilecl a much larger interest than the bargainer 
llad, are very decisive evideilces that a security n-as intended. 

C A ~ E  removed from the Court of' Equitp of Bertie. 
The case, as stated in the pleadings, and estaljlislied by 

the proofs, appears to be this : In 1812, Lewis MTilso~i be- 
queathed certain slaves to his wife for her life, and ordered 
tliat at her death, they should be sold by his executors, and 
the money equally divided between three of his children, of 

1 
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whom the plaintiff was one. Mrs. Wilson died in the latter 
part of the year 1851, at the age of seventy years, and her 
health had been feeble for three or four years before. Early 
in the gear, 1852, the executors sold the negroes, then coasist- 
ing of three in number for a little over over $1200, and taking 
into consideration the age and infirmities of the tenant for life, 
one-third of the remainder in the slaves, or their proceeds was 
worth two hundred and fifty dollars in October, 1850. The ori- 
ginal defendant was a constable in 1850, and had executions 
against the property of the plaintiff, amounting to $35, which 
he  was unable at that time to raise; and it was agreed by 
them that Weston should pay the debts, and IQilson should 
repay the amonnt within six months, and that the plaintiff 
should convey or assign his interest in the three negroes to 
Weston as a security fbr the money to be advanced, according 
to the allegations in the bill, or, as stated in the answer, by 
way of conditional sale, under which the title or riglit should 
be absolute in Weston if the plaintiff should not repay the 
money within the time limited. Weston then prepared a 
deed which purports to be a conveyance from Wilson to Wes- 
ton, of the three slaves by name, in possession, with general 
warranty, in consideration of $35, with a proviso "that said 
Wilson shall have the privilege of redeeming the above nam- 
ed slaves, by paying to the said Weston, the said sum of $35, 
on or before the expiration of six months from this 19th of 
October, 1850." On the day of the sale, by the executors, 
the plaintiff tendered to Weston the sum of $35, and the in- 
terest thereon from October 19, 1850, and the latter refused 
to receive it, because it had not been paid within the six 
months, and claimed one-third part of the proceeds of the 
slaves as the assignee of the interest of the plaintiff. On the 
same day, Weston paid to the creditors, in the executions 
against Wilson, their debts, and in February, 1852, he had 
the deed proved and registered, and it appears to have been 
executed by the plaintiff by making his mark. 

The bill was filed in March, 1852, and prays that the deed 
of October, 1850, may be declared to be a security, only for 
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tlle snms due on the executions, and that on payment thereof, 
the defendant niay be compelled to reconvey, or assign to the 
plaintiff. 

TVilzsiolz, ?ha., for the plaintiff. 
N o  counsel appeared for the defendant in this Cotirt. 

RUFFIN, J. There may be in solne cases much difficnlty in 
distingnishing between a mortgage and a conditional sale; 
but there are very decisive evidences of the true character of 
this transaction. Tlie deed of itself in~portspril lza facie a secu- 
rity, and not a sale-by "the proviso for the privilege of re- 
deerr~ing " the negroea, wl~icll between these pasties is equiva- 
lent to a technical condition on wliicll an eqnity of redernp- 
tion, proper, would arise as denoting the intent of the parties. 
The inference from tliesc terms is fortified strongly by the cir- 
cumstances. I t  is impossible to believe, that the bargain was 
for the interest espressed in the deed. It purports to he a 
conveyance, out and ont, of the three slaves specifically, lvith- 
out taking any notice of the existing life-estate of the mother, 
or the interest of the otller two children in the fund after her 
death, xo ~noney  mis advanced by Teston,  but he only 
agreed with Wilson orally, that he vioulcl satisfjr the esecn- 
tions, whic11, ho~vever, he never did until after the life-estate 
fell in. The plaintiff was illiterate, and needy, and in the 
power of the other party, and the disparity bet~veen the al- 
leged price, and the valne of the true interest of t l ~ e  plaintiE, 
was very great, while that between the p ~ i c e  and the valne of 
the negroes, as conveyed, was enornlons. Tlie agreement 
could not have been for a sale of any kind, but only as a se- 
curity; and the plaintiff is entitled to a declaration to that ef- 
fect, and a decree accordingly. 

As the original defendant denied the plaintif 's right to re- 
deem altogether, the plaintiff is entitled to his costa up to the 
hearing. I n  taking the account, those costs must be set 
against the debt a d  interest; and, should there remain a bal- 
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ance of costs, the present defendent must pay i t  out of the as- 
sets of his intestate. 

PER CURIAM, Decree accordingly. 

E. P. TABB & COMPANY againsi JOHN WILLIAMS AND WIFE 
AND ANOTHER. 

A bill was brought to subject equitable property to the payment of a judg- 
ment at  law, in which it was alleged that the defendant, in that judgment, 
was insolvent, that he had no property that could be reached by an execn- 
tion at  law, and that executions, on other judgments against him, had been 
returned nulla bona, to which the defendant demurred; it was Held not 
necessary to show that an execution had issued on the judgment at  law, and 
been returned nulla bonn. 

A 16 pendens constitutes a lien on equitable property, in a case where it can 
be properly sought in this Court, and it is not necessary to restrain the 
holder of such property from paying it to the ceslui que trust, (he being a 
party,) for the Court will make all proper orders for the protection of the 
fund. 

CAUSE removed from the Court of Eqnity of Bertie. 
The plaintiffs alleged in their bill, that the defendant, John 

Williams, became indebted to them in the sum of about $255, 
and that at Nocernber Term, 1853, of Bertie County Court, 
they obtained judgment for the arnonnt ; that shortly before 
the rendition of their judgment, the defendant had, by abeo- 
lute conveyances, by deeds of trust, and executions in the 
hands of officers, been stripped of every species of property 
that could be reached by execution, and that several Ji. fas. 
issuing on other judgments, had been retnrned by the officers 
holding them, nzda  born, and that he held himself out as 
largely insolvent ; that by a certain deed of trust and mar- 
riage settlement, dated 2nd of January, 1355, executed by the 
said Williaais and his intended wife, Rachel, (then Rachel 
Thompson) to the defendant Beasley, as trustee, the incomes of 
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certain lands, slaves anti other personal property, therein de- 
scril~ecl and set forth, wassecured to thesaiu Williams, which he 
fraudulently endeavors to conceal, ancl to hinder the plaintiffs 
Aoul having satisf'action tllerefiom. The prayer of the bill is 
f'ur a discovery, and that tlie plaintiffs may have satisfaction 
out of the fouci above mentioned. 

The defendant TiTilliarns demurred generally. The defend- 
ant 13eaaley clemnrrecl specially, because, that the bill does 
not pray for an i~~jnnct ion to restrain l~irn  from paying over 
the income to tile said TTilliams. 

The cause was ~ e t  down for argument on tlle deinurrers and 
sent to this Court. 

'IITinston, JP., for the plnintiffs. 
Ga~*,.eif, for the clef'enclan ts. 

I3 IrILI:, J. 111 the case of I ~ o v ~ ~ L  v. C,?rsq, dccidecl at the 
last term of t1:is Court, (ante 295,) it was enicl. tilat l L  with re- 
spect to property, pnrely eqnital,le, wlietller that of n male or 
female, relief ought to be 1 l :d  ill this Court. nl~ei!:er by an 
esecntion against the estate, and :t return of ( 1  I ~ ~ / C L  h t u ,  0,' 

othe,wiae, it a p ~ c a r s  that there is , ?thing oont of n 11icll satis- 
f':lction, at  law, by execution against property, can bc had." 
Here, it is stated exl)liciiIy in the bill, that no satisf'action ot* 
tile debt of the p!niniifi; could bc obtained 1)y n i l  esccntion 
a t  la~x-, because t l ~ e  defendant, TVilliarn~, 1.i :la el) tirely insolv- 
ent for a large amount, aucl that Inally e\ecntioi~s ngainst hill), 
i n  other cases, 11:d  been ~*etninecl ~trilln bot~cl .  These state- 
ments a le  adniitted by the clemni~rer to be true, and if so, the 
11laintiRs' chin1 to tlie relief, wliicll they seek, is clear and 
unclonbtecl. A s  against this relief, the special cause set for t l~  
in the demurrer of the defenclmt Bensley, tlie trustee, fur- 
nishes no silbjtarltial ol),jection. The suit constitutes a Zis 
pendens, which certainly prevents an assignment b.7 the debt- 
or as against his creditor, and woultl, we think, protect the 
trustee against the demands of the debtor or his assignee. 
Hence, there is no necessity for a formal injunction ; as the 
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Court would, whenever called upon in a proper case, make 
the necessary orders for protecting the fund in the hands of 
the trustee, so as to have it ready for any decree, which might 
be made i n  favor of the creditor. 

The demurrers must be overruled with costs, and the cause re- 
manded to the Conrt below, in order that the defendants may 
put in answers. 

Pra CURIAN, Decree accordingly. 

FRANKLIX W. DISOX wad others, a g a i s l  JOHN H. COWSRD and ztyye. 

Under the Revised Code, chap. 35, see. 2, an estate, pztr aulre vie, given to a 
child by an intestate fnther, is subject to be brought into hoichpoi as an ail- 
rancement in the  division af other lands. 

One balm' an estate 3n Iand given by an intestate by deed to his daughter and 
her husband, is subject to be brought into hoiehpol. 

CACSE removed from the Court ~f Equity of Greenc County. 
Windsor Dixon died intestate in 1857, seized in fee of a 

tract of land in Qreene, containing 588 acres, and leaving a 
widow and also six children, and the child of a deceased 
daughter surviving him, who are his heirs at law. All the 
children were the issue of a seccrnd marriage, except the de- 
fendant, Mary E., who is the wife of the defendant, Johr. H. 
C o d .  The bill is filed against Coward and wife, by theoth- 
er  children and the grand-children, and prays for a partition 
of the said descended Iand, snbject to the right of dower of 
the widow-; and to that end, after alleging that actual parti- 
tion could not be made without injnry to the parties, i t  prays 
for a sale, and that the pnrchase money should be divided be- 
tween the heirs, in the proportions in which they were enti- 
tled. And, as to those proportions, the bill states that, Wind- 
sor nixon was entitled to, and seized of an estate for his life, 
as tenant by the curtesy, in a tract of land of which his former 
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wife, the inother of the defendant, Mary E. was, in her life- 
time seized in fee sin~ple,  and that by way of advancement, 
lie conveyed his life-estate in that tract to his daughter, Mary 
E., ulmn wlionl the reversion liad descended upon the death 
of her ~notlier. 

Tlie answer subinits to a sale of the first mentioned tract of 
land as prayed for, but it claims one equal seventh part of 
that l a i ~ d  or its prxeeds,  because i t  denies tliat the conveg- 
ance fro111 Windsor Dison was by way of advancelnent, and 
s v s  it was upon a ~)nrc l~ase  b~ the Iiusbnnd, Coward, in con- 
sicler~ation of a balance of money whicll the father owed his 
claugliter as her gnnrtlian. 

r p o n  the is,ne of fact thus formed, the evidence establislies 
that the defendants intei.n~nlried in 1847, and tliat a t  the end 
of tlie :ear, the father let the defendant info possession of the 
land, and they continued in possession tlie three fbllowing 
Sears; in July,  1S50, Nr .  Dixon and Mr. Covard came to a 
settlement, and the latter gave to the forn~er  a receipt for 
$300, e~pi~essecl to be in full payn~ent for tlie halance due from 
Ui.xon, as tlie former gnaidian of his daughter, and expressed, 
fnrther, to have been paid "in rent of land," and on the same 
da: Mr. Dixon executed a conveyance of his life-estate in tlie 
land to the two defendants, Mr. and Mrs. Coward, in consicle- 
ration of n:~tul.al love aud affection and of one dollar. The 
annual r n l i ~ e  of the land at the time Coward was let into pos- 
session, is shown to be suficient to make the rent for three 
years, at  least eqnal to the I,al:lnce dne him in right of his 
wife. 

A decree was made by consent fbr the sale of the first men- 
tioned tract ; there was a sale of i t  for $12,000, and an order 
to distribute the proceeds. The ennse was brought on to be 
l i e a d  on tlie question of advancement, and atljo~u-ned to this 
Conrt. 

J. TI: B.rya?z, for tlie plaintiff. 
l\'o caunsel appeared fur the defendant in this Court. 
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RUFFIN, J. Under the statute of descents of 1808, only 
lands settled in fee sirnyle, welee advancements to be taken in- 
to account in the partition of other lands descended. But 
the Revised Code, chap. 38, sec. 2, which r e n t  into operation 
the 1st of January, 1656, which was prior to the death of the 
propositus, uses the terms "ally real or personal estate," which 
includes every thing settled or given to a child. Those terms 
are very broad in tl~emselves, but they must be taken in tho 
most extensive sense, when it is considered that all the previ- 
ous statutes are repealed, and that this act complicates realty 
ancl personalty together in h i s  respect, by n~aking an exces- 
sive advancement in one kind of estate, a charge on the cliild's 
share of the other kind. It seems, n f o ~ t i o r i ,  that it must be 
so in reference to the share of tlie tliillgs of tlie kind of that 
advanced. For every thing must partake of tlie one natnre 
or the other, and it is the apparent purpose of the act to make 
the child accor~nt for every thing received in the division, or 
distribution of tlie estates. That may lead to sei.ious incon- 
veniences in several respects, and particularly, in some instan- 
ces where there have been advancements i l l  personalty, by 
delaying the ascertainment of the rights of the children in tlie 
realty, until administration of the personal estate is closed, 
ancl the several sharcs in it, ascertained. But no such obsta- 
cle is presented here, as no advancement of either kind is a1- 
leged on either side, except that to the defendants, of the fath- 
er's estate, as tenant by tlie curtesp. As to that, the statute 
now in fo:ce, is espress and conclusive. 

Tlic question remains, whether that is to be brought into 
hotchyot, since the conveyance was iiot to the clangliter, but to 
her and her liusband ; and next, which interest is to be t 6  k en 
into the estimate, and at what tirne. If the point were open, 
there might be grave doubts whether a convejance of land t:, 
husband and wife is an advancement to be accounted for by 
her in the partition of lands descended fro111 the father. At 
common law, it was not so as between coparceners. That 
consequence attached only to the pcculiar gifts in frank-mar- 
riage, and not to an express estate tail special; for although a 
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gift in frank-marriage, was a gift in  special tail, yet i t  had this 
peculiarity, tliat tlie reversion in fee, was i n  the feme, and not 
in  the donor's heirs generally, and upon a dissolution of the 
marriage b y  divorce, the estate and e n j o ~ m e n t  n-as i n  the 
f e n ~ e ,  and not in the linsband, as Lord Corn: says. On tlie 
the  other hand, gifts in frank-marriage were to be b~*oagli t  in- 
to hotclpot a t  the full iniproved valne of the land given.- 
Those analogies would see111 to lead to different conclnsions 
from those adopted by the courts of this State on those points ; 
t he  latter of wliicli, however, are tlie guides to our I a ~ r .  In 
Jones v. h)eight, 2 Mnrph. 89, it was held tliat lands convey- 
ed  to the husband were not to be b roug l~ t  into hotchyot in the 
division between the wife and Iier b~.otlle~-s and sisters, but  
tliat lands conveyed to the husband and wife were, in respect 
to a moiety of them, to be bronglit in ,  upon the ground, no 
doubt, tliat the  cli;~nces of the linsbttncl and  wife to get  t l ~ c  es- 
tate, as tlie longer liver, were equal. There is no sound ground 
on wllicli t l ~ i s  case can be distinpislietl from tliat, on this point ; 
a n d  Toomer v. Toome,-, 2 I lay.  Rep. 3GS;(l Murpli. 93,) decided 
that  lands advanced are to be va1r;ed as of the time of the 
advancement, :mcl sncli has been the uuiform rule since. I t  
follo~vs that  half tile valne of the father's life-estate, a t  tlie 
time lie n m l e  tllc deed to the defen(lants, is to be taken into 
account against the defendant, Nrs.  Coivard, as an  advance- 
ment, a n 6  estimated with the proceeds of the other land, in as- 
certaining the sllares of the several heirs of tlle whole real es- 
tate. 

I t  must be  referred to tlie clerk to inquire into the value of' 
the  l ifeestate a t  that time, and  npon tliat basis con~pu te  the 
shares, when the price of the sold land s l~nl l  he  brought iiito 
Court 

PER CURIAII, Decree accordingly. 
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NOAH BTERCER A S D  WIFE alzd others against MARTHA BYRD. 

Although it is the practice to allow affidavits in support of the allegations of 
the bill to be read, on applications to dissolve a special injunction or se- 
questratiou, and it is error to refuse them, yet, where upon an appeal 
the affi~lavits refused below were read, and  nth their aid, no case v a s  
made for such an injunction, i t  was Held t l ~ a t  an order below, clissolving it, 
should not be reversed. 

To induce a court of equity to interfere with a tenant for life, in the enjoy- 
ment of his property, by an illjunction or sequestration, it is necessary for the 
reinainderman to  allege and prove facts and circumstances, showing rea- 
sonable gro~iiid to apprehend that such tenant will commit a fraud and de- 
feat the ulterior estate, by destroying the property or removing it to parts 
unkno\vn. 

(S~ui~zdall  v. Bradley, 3 Jones' Eq. 35-1, cited and approved.) 

APPEAL from an order of the Court of Equity of Robeson 
county, dissolving an injunction arid sequestration, I - I E ~ I ,  
Judge, presiding. 

Williwrn BJ-rd, by his will, bequeatlied the slaves in qnes- 
tion, and other property, to his widow, tlie defendant, during 
her natural life or n ido~rhoo~l ,  but provided, that if she died, 
or married, before their youngest child came to tlie age of 
twenty-one, that the said pi.operty and the increase s l i o ~ ~ l d  be 
equally divided among the plainti&, their children. 

Thc bill alleges, that the defendant, who was in possession 
of the slaves bequeathed, threatened that she would sell 
tliern to sorile person, who would carry tlieni bejond the 
limits of the State, and ]lad endeavored, and was then endea- 
voring to do so, and had repeatedly decla~xil that the plain- 
tiffs sholild never llavc any benefit of' the said slaves. 

The prayer of'tlie hi?! is, that the property, in question, may 
be secured so 2s to be forthcoming- on a certain day, named 
in the bill, when they allege they are entitled to have a diri- 
sion, and to take possessioll thereof. 

Tlie answer of 311s. Uyrd denies tlle allegations pointedly 
and without evasion ; she says of Ell, one of the slaves men- 
tioned in the pleadings, that finding her unruly. a l ~ d  being 
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unable to manage her, elie liacl been compelled to hire he r  
out, and that she took tlle advice of a lawyer whether slie had 
a right to sell her or lier interest in lier, and invest the pro- 
ceeds in another negro, to be held for the benefit of her chil- 
dren, mentioned in  the will, and that being advised that  she 
cnuld not sell and convey the absolute title to the said slave, 
she ref~isecl to make a conveyance of any interest whatever. 

There were four affidavits filed by the plaintiffs., two or  
them made by plaintiffs in the snit, iwtsserting some of the 
allegations in the  bill ; one other was tliat of one h e y ,  who 
deposed that  " h e  heard Mrs. JIartlln Byrd say, that  tlley had 
as well let lier alone, and let her sell or hire the negroes, for 
they were there in her way, she feeding them there, and  they 
doing but  little good or none." The fhnrtll was tliat of Xiley 
A?nland, who stated that " he heard Nrs.  Byrd say that  she 
intended to do as slie pleased with the property, when speaking 
of the negroes she got from her husband's estate, let  her chil- 
dren do what  they wou'rd ; that the  ncgroes weye lier o m  
and she meant to do as she pleased with them." H e  says that  
' *  the property is not well talcen care of, and i t  is continnnlly 
less and less valuable by  reason of neglect and bad inanage- 
ment." On the hearing of a motion to dissolve, tliese affida- 
vits were excluded hy his Honor, who ordered the  injunc- 
tion and sequestration to be dissolved, from ml~icll the plain- 
tiff* appealed. 

On the Ilealing in this Court, the afidavits were read. 

Kdley, for tlie plaintiffs. 
Lcitch, for the  defendant. 

PEARSOK, C. J. A s  this is a syecial injnnction and seques- 
tration, the  plaintiffs ought to have been a l l o ~ e d  to read a f i -  
davits in support of' their bill ; Swinclull Y. Umclley, 3 Jones' 
Eq. 354. 

The effect of the error, however, is cured, because s t  tlie 
hearing in this Court, the plaintiffs were allowed to read all 
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the affidavits, and thus the matter was presented upon its 
merits. 

To indnce a court of equity to distnrb a tenant for life in 
the enjoyment of tllel)roperty, by having it sequestered, so as to 
cornpel security to be given for its forthconling at the in- 
stance of tlie reinainderl~mn, it is necessary for 11im to allege 
and prove facts and circnmstances, s11owing reasonable gronncl 
to apprehend that the tenant for life intends to commit a 
fraud, and defeat tlie ulterior estate by destroying the property, 
or removing it to parts tinknown ; Smindall v. Bradley 6zqru, 
ancl tile cases there cited. 

The allegation of tlic plaintiffs is : '' The defendant has 
tlircatcncd that she \vill sell tlie s1:tr-es to some person, who 
will convey tlielu beyond the limits of this State, and has en- 
deavorccl, ancl is now endeavoring to do so, and has repeat- 
edly cleclared that yonr orators and oratrises, shall never have 
ally benefit of the said slaves." This allegation is denied by 
the defendant positively, and without any sort of evasion. LI 
regard to the negro woman Ell, she says, finding her unruly, 
arid being unable to manage her, slie has been cornpelled to 
hire her out, mtl took the advice of a lawyer, whether she 
Iml a right to sell the slave or her interest in he]; and invest 
the proceeds in another negro, to be held for tlle benefit of 
11cr cliildren, mentioned in the bill, and being advised that 
s!x co11lJ not sell and convey tlie absolote title to said slave, 
has refnsetl, and still refnses, to convey any interest wliatever." 
Tlie affii!:trits read by the 1)lsintifs do not support tlieir alle- 
gation. 

I t  seems, from the averments in the bill, that the plaintiffs 
suppose they Iiare it right to hare slaves devided at the time, 
when tlic J JUII@ d;tngltter arrives at the age of twenty-one, 
although the clefendant rilay then be living and unmar- 
ried. Yhis is an entire misapprehension, and it was natural for 
tlie defendant to take offense at so ~lnfol~nded a pretension 
011 the part of her sons-in-lan,, evincing as it does, an itching 
palm and n hot haste to interfere wit11 the slaves before her 
estate terminates, or their right attaches. Such conduct fur- 
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nislles a satisfactory explanation of the contents of the affi- 
davits. 

The decretal, order discharging the sequestration, is affirmed. 

PER CURIAM, Decretal order affirmed. 

MARTHA E. SIKES against SSMUEL A. TRUITT and others. 

Where there is a demurrer to the whole of a bill, if it appears that the plain- 
tiff is entitled to any relief, the demurrer must be overruled. 

A defect in a guardian bond, arising from the mistake or ignorance of the 
clerk, will be aided in this Court, as against sureties. (Art is tead v. Boz- 

man, 1 Ired. Eq. 117, cited and approved.) 

APPEAL from the Court of Equity, of Tyrrel County. 
The plaintiff is an infant, ancl the defendaht Truitt mas once 

her guardian, and on his resignation, the defendant Sikes was 
appointed, and he was afterwards removed, and another ap- 
pointed. The bill is against Trnitt, Sikes, and the persons 
who were the sureties i~ the respective bonds of the guardians, 
or the representatives of such of them as are dead. I t  states 
that Truitt received a considerable estate as the plaintiff's 
guardian, and held money, bonds and other securities there- 
for: that Sikes was largely indebted to Truitt, and in failing 
circnmstances, and that, with the view of saving his own 
debts, Truitt gave up the guardianship, and procnred Sikes to 
be appointed upon an agreement between them, that Truitt 
might retain the effects of the plaintiff as his own, and in the 
place thereof, deliver over to Sikes the notes of Sikes to Trn- 
itt, founded on their private dealings; and that, accordingly, 
upon the appointment of Sikes, he and Truitt came to a set- 
tlement of Truitt's account as guardian, and by way of pre- 
tended discharge of the balance dne the plaintiff, Truitt pass- 
ed to Sikes the latter's own notes, or debts, and Sikes execu- 
ted to Truitt a release or receipt in full; that Truitt was fully 
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informed, at the time, of the embarrassment and insolvency 
of Sikes, who shortly afterwards, execnted a general assign- 
ment of his estate to some of his creditors, and that the snre- 
ties to the guardian bond given by Sikes, were also insnffi- 
cient, and shortly became insolvent. 

The bill further states that Frederick Patrick, and Ashbel 
Liverman, vere offered and accepted by the Court as the sure- 
ties of Truitt, and execnted the bond with liirn in the sum of 
$5000, and exhibits a copy of it in this for111 : 

b6Know all men by these presents, tliat we, Samnel A. Tru- 
itt, Frederick Patrick, and Ashbel Liverman, are held and 
firmly bound to the State of North Carolina, in the sum, &c., 
to be paid to his Excellency, the Governor, his stlccessors, &c., 
to tlie which payment, &c.," with tlie usual conditions of guar- 
dian bonds. 

The bill states that this bond was executed in the form 
it bears, by reason that the clerk of the County Court nsecl 
forms which had been printed while guardian bonds w r e  
payable to the Governor, and, after the act passed, which re- 
quires them to be made payable to the State, the clerk usnal- 
ly struck out the name of the Governor, and inserted the 
State ; and tliat through ignorance, iuadvertence, or mistake 
of the clerk, that was omitted in this instance, but that it 
was the parpose of the Court to require a bond according 
to the law, and the intention of the obligors to give, and 
their belief that they were giving a proper and sufficient guar- 
dian bond, and that all the parties were mistaken with respect 
to the form of the bond that was executed. 

The prayer of the bill is for an account of the plaintiff's estate 
which came, or ought to have come, to the hands of tlie several 
guardians, and that Truitt may be held liable to the plaintiff, 
notwithstanding any such colorable orfrandulent settlement be- 
tween him and Sikes, or any release or acquittance founded 
thereon, and that the bond given by Truitt, Patrick, and Liv- 
errnan, may be set up and enforeed in the Court, arid that the 
severd sureties on the bonds of the guardians may be held 
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liable to the plaintiff for the defaults of their respective prin- 
cipals, and for general relief. 

The defendants put in a joint demurrer, which was over- 
ruled, and they appealed to this Court. 

Winston, Jr., for the plaintiff. 
Hines and E. W. Joaes, for the defendants. 

RUFFIN, J. The demurrer is to the whole bill, and conse- 
quently it must be over-ruled, if the plaintiff is entitled to any 
relief. I t  is clear that she is. Against Sikes, it is the com- 
mon bill of a ward, calling a guardian to account. I t  is the 
same with respect to T~ui t t ,  with the addition that it supposes 
him to rely on a discharge founded on a settlement between 
him arid Sikes as the subsequent guardian, and in~peaches 
that settletnent and discharge, upon the ground, that Sikes 
was insolvent, and that payment was made to 11im in his own 
debts, which he owed to Trnitt on their private dealings, up- 
on an arrangement between them, ~ i t h  a view to save Truitt 
from loss, and throw it on the plaintiff. The bad faith of such 
a transaction, would certainly leave Truitt still liable for the 
debt he owed his ward. Each of these is a sufficient ground 
to sustain the bill against those defendants. The bill states as 
another ground for relief': a supposed legal defect in the first 
guardian bond, and it was against that position alone, the ar- 
gument for the defendant was directed. For the reasons al- 
ready given, that point need not be considered, since the de- 
murrer is necessarily over-ruled, as being too broad. But the 
Court thinks i t  would be improper to leave it in doubt; for, 
however the law was, befole the case of A~mistecrd v. Boz- 
man, 1 Ired. Eq. 117, the principle was there settled that a 
defect in a guardian bond, arising from the mistake, or ignor- 
ance of the clerk, will be aided ih this Conrt, as against the 
sureties. Homever much opiniohs may have difi'ered at the 
time, on that position, and I own I mas anlong those who were 
not satisfied with it, the certainty of the law, as depending 
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upon judicial decisions, is of too much importance to allow its 
authority to be questioned at  this day. 

Tliere is no error in the decretal order of the Court of Equi- 
ty, and i t  must stand. 

PER CURIAM, Order below affirmed. 

IIENRIETTA SWAIN and ofhers against 'CT'M. A. SPRUILL, Execu2or. 

Where one gave, by will, tohis wife for life, all his land and plantations, with the 
stock of every kind upon them, with slaves and a white family to be sapport- 
ed, and added, that all the rest of my chattel-property, of every description, 
after taklng out the chattel-property left out to A, was to go to her, it was 
Beld that there was a strong implication that he intended to include the 
crops and provisions on liand, a t  his death, as a gift to his wife. 

Where a testator expressly gives, specifically, for life, with a limitation over, 
things which ipso usu consumuntur, the Court has no power to control the dis- 
position of the testator, by denying that use $0 the first taker, which has 
been bestowed by the will, although it may impair the value, or extinguish 
the thing itself, to the loss of the ulterior taker. 

CAUSE removed from the Court of Equity of Washington. 
Dempsey Spruill died in 1842, having made his will on 11th 

day of October, 1840, and a codicil on the 4th of May, 1842. 
By the will, lie gave to his son Dnm~ting, two negroes, tben 
in tlie possession of his son, and s s ~ n d l  sum of money, " in 
full of my estate as to his part, to liim and his heirs." The 
will, then, has the following clauses : b L  I lend to my wife, 
Mary, the house and plantation where I live, together with 
all the lands I own, (consisting of several designated parcels,) 
together with all my  ork king tools, horses, mules, cattle, hogs, 
sheep, and house-hold and kitchen furnitnre, of every descrip- 
tion, during her life. I lend to my wifc, Mary, all my ne- 
groes, to her disposal, also, those negroes that are lent out to 
my children, to her disposal, to take or let them keep them, 
to be at disposal her life-time, or she has a right to lend any 
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one of the children as she may think proper, or to take them 
away at  her pleasure. I further give to my ~ i f e ,  all my 
money and notes that are in the honse, to the use of my wife, 
Mary ; also, my constable's receipts to her use. Now, my 
will is, that all my negroes, at the death of my wife, shall 
come in together, of every descrip{ion, to be equally divided 
aniong my lawful heirs, except my son Dunning. I give to 
my daughter, Anne Carolina, one bed and furniture, the first 
choice, and two cows and ccalves, also two ewes and lambs, 
and one hundred and fifty dollars in money, to her, and her 
heirs forever. I give to my daughter, Henrietta Dnnston, for- 
ever, all of her own property, now in my possession, and also, 
three cows and calves, of the stock that will be in possession 
of my wife at her death, and three ewes and lambs. Now, 
my will is, that all of my household and kitchen furniture, 
horses, cattle, sheep, and all the rest of my chattel property, 
of every description, after taking out the chattel property I 
have given away to my two daughters, Anne Caroline and 
Henrietta Dnnston, be equally divided between my lawful 
heirs after the death of my wife, excepting my son Dunning, 
who is not to come in as an heir, as I have given to him I& 
legacy before." The will, then*, eonkaim numerous devises to 
the testator's children, and the children of his deceased chil- 
dren-all to take effect after the  death of his df'e. By the 
codicil, he again declares, that all the gifts, in his will, to his 
children and grand-children, are. to be considered subject to 
the life-estate of his wife, except that of $150 to his daughter, 
Anne Caroline, and that is to be paid to her without interest, 
a t  the discretion of her mother, and is to be over and above her 
share of his estate, on the division, directed by his will. The 
testator appointed his wife and his son, William A. Spruill, 
executors, and they proved the will and took out letters testa- 
mentary in May, 1842. 

Mrs. Sprnill~tgok all the estate into her possession, and paid 
811 the testalor's debts, and, with the assent of Wm. A. Spruill, 
she had &hause of a11 the personal property, as legatee, daring 
her life. $he died-iol January, 1868, having made a will, and 

a 
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appointed her son, William A. Sprnill, her executor also. 
After her death, the son, T17illiam A., took possession of all 
the personal estates belonging to each of llis parents. The 
testator's slaves were clividcd, and all the stocks of every liincl, 
and the furniture and other things, wllich had belonged to 
his father, and rernained specifically at  the cleath of his ino- 
ther, were sold by him for the purpose of division, according 
to his father's will. 

In September, 1858, the bill was filed by the testator's snr- 
riving children and grand-children, mentioned in the will, 
and the personal representatives of those who had, in the 
mean time died, against William A. Sprnill, as the surviving 
executor of his f?"tlier and the executor of his mother. It 
states that, besides the slaves, the personal estate, which came 
to tlie hands of Mrs. Spruill, consisted of n large stock of 
horses, mules, c:tttle, sheep and hogs, a consic1e1-able qnanti y 
of coin, cotton,  POI'^^, bacon, wheat, peas, and other provisions 
on hand, a large and valuable collection of tkrming, planta- 
tion, black-smith's, and otller tools and utensils, a large num- 
ber of beds, tables, chairs, crockeq ancl otlier articles of 
household and kitchen f~iniitnre ; a large amonnt of money, 
bonds, accounts arid other choses in action ; all taken togeth- 
er, to the value of $4000. The bill then alleges, that the 
plaintiffs are advised. that it was tlie duty of the executors of 
Dempsey Sproill, to sell all the personal estate, escept the 
slaves, and have the money secured at interest f'or the benefit 
of Mrs. S. for her life, and the capital !eft for the plaintiffs, 
who are entitled in remainder, or at  least, that it was her du- 
ty to preserve a11 the articles given to her for life. so that they 
tnight come s1)ecifically to the remaindermen, and also to sup- 
ply others in the place of those that were consnmed, or mere 
worn out, 01. died ; but that instead of so doing, she recluced 
the quantity, quality and value thereof, all the time, while she 
augmented her own estate in proportion. 

The bill further alleges, that afier the death of Mrs. Spruill 
the defendant took the slaves into possession and worked them 
on his own farm. The prayer is for an acconnt, and that the 
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defendant and the estate of his mother, may be held chargea- 
ble for the money and debts left by the testator, and for the 
crops., and provisions left by him, and also for the full value 
of the original stocks of cattle, horses, mules, hogs and sheep, 
the household and kitchen furniture, and all the tools and 
other utensils before mentioned. 

The answer states, that Mrs. Spruill took possession of all 
the chattel property of the testator, and used it according to 
the ordinary course of husbandry and house-keeping. But i t  
denies that she wasted any part af it, and avers that the only 
loss it sustained was that incident to the ordinary use of such 
articles, or from natural decay during her life. I t  further 
states that some of the negroes were kept for a short time on 
the plantation to take care of the property until it could be 
sold, after the death of Mrs. S., and some of them worked on 
the defendant's plantation for about ten days ; that they were 
then hired out (because some of the owners were infants) un- 
til an order of court could be obtained for a division, which 
was soon made; that during the same period some of the 
plaintiffs retained slaves, which had been put into their pos- 
session by their mother. And the defendant submits that an 
account shall be taken of the services of the slaves, after his 
mother's death, the several parties being willing to be charg- 
ed reasonably for such as he had. 

The cause was removed, by consent, to be heard in  this 
Court on the pleadings and the will ; and on the hearing, the 
parties asked for a construction of the will in the first instance, 
before sending it to the master for an acoount, 

Wj,&n, Jr., for the plaintiffs. 
Hewry A. CTilliam, for the defendant. 

RUFFIN, J. The money and debts due to the testator, are 
given to his wife absolutely~; and the plaintiffs have no inter- 
est therein. As to them, ihen, the bill must be dismissed. 

There is no express gift i? the will, of the provisions or 
crops on hand, eo nonzifw. But they are otherwi~e sufficient- 



368 IN THE SUPREME COURT. 

Swain v. Spruill. 

ly given specifically. Such a gift might certainly be expect- 
ed  to accompany the universal devise of all the land and plan- 
tations, with the stocks of every Bind on them, and the slaves, 
as needful, if not indispensable to keeping house arid carrying 
on the plantations and supporting the slaves. But other parts 
of the will leave no doubt on that point. After giving the 
stocks, working tools, furniture, kc . ,  to his wife for life, 
and legacies to two of his daughters, the testator adds ern- 
phatically, " now, my mill is, that all my household and 
kitchen furniture, horses, cattle, sheep, and al l  the rest of my 
chattel-poperty of etwy description, after taking out the 
chattel-property I have given to m y  two daughters, A. C. and 
H. D., shall be equally divided between my lawful heirs af- 
ter the death of my wiye," which would, under the circnm- 
stances, raise a strong iinplication of a gift of all the chattel- 
property, as he calls it, to the wife for life. If, however, that 
were not sufficient, every thing that is wanting is supplied in 
the codicil, which declares that all the gifts in the will, to the 
children, are to be subject to a life-estate in his wife. The 
crops and provisions, therefore, stand as gifts to the wife for 
life, like the stocks and furniture, and tools. 

The gifts are all specific, and the question is, what interest 
the  tenant for life and the remaindermen take in the things. 
It is perfectlj~ clear that, here, the testator expected and in- 
tended that his wife, with a large family of children, and some 
slaves, should enjoy the things themselves. But we do not 
take that to be conclusive as to the rule of law, founded on 
the terms of the gifts in his will, excepting only, that there is 
generally, in such dispositions, something in the will, or the 
circumstances of the family, to denote that to be the pervad- 
ing intention and expectation of testators, thus giving a clew 
to the proper construction. W e  think, however, after some 
reflection, that where a testator expressly gives, specifically, 
for life, with a limitation over, things which ipso usu consu- 
muntur,  the Court has no power to control the disposition of 
the testator by denying that use to the first taker, which has 
been bestowed by the will, although i t  may impair the value, 
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or extinguish the existence of the thing itself, to the loss of 
the ulterior taker. I t  must be taken that the testator had 
considered the chances of benefit to those in remainder, after 
the prior benefit bestowed by him on the first taker, and 
that lie only nieant to lilnit over those chances. I t  seems 
to be entirely unwarrantable to sell the things in the first in- 
stance, giving the interest to the tenant for life, and securing 
the capital for tllose to take afterwards, as is the rule when 
such things are given in a residuary clause ; for that would 
nmount to this, tliat neither the first nor the last taker should 
have them as given ; that is, specifically. PITO other rule, 
therefore, can be devised, but tliat the tenant for life is entitled to 
the possession and enjoyment of the things according to the 
ordinary use of them in the country. It is admitted that this 
gives the advantage to the tenant for life, as she inay thusget 
the wliole and the remaindermen nothing. But tliat results 
from the will of the owner, and there is no power to restrain 
him in that respect. Indeed, it is generally apparent, that 
the chief benefit is meant for the first taker, who is comlnonly 
the widow, for whose comfort and the maintenance of t l ~ e  
family, such provisions are usually made. If the tenant for 
life, instead of usiug the things, and thereby consuming them, 
wantonly destroy them or sell them, undoubtedly, she would 
be responsible for the valne of them, or the price, but not 
otherwise. Eothing of that kind esists here, but the only 
question is, wlletller her estate is liable for the value of tliose 
things, trliicli did not remain specifically at her death, bnt 
were consumed in the enjoyment of them. For such as were 
consumed the Court holds that she is no more responsible, 
than she would be for the impaired value, by age or decay, of 
those which were on hand at her death. Tlre remairiderrnen 
ninst take all together in the state in which slie left them 
witliont her fault. I t  follows that she is not bound to replace, 
with others, such as died, or were worn out. With respect to 
the profits of the slaves, between the death of M1.s. Spruill, 
and the division, the parties are liable to account, whether 
received by them respectively in the form of hire or labor. 
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These declarations \rill psobahly enable tlie parties to settle 
witliont sending tile case bef'olc the ~nas!er, whicll we snp- 
pose to hare  been the purpose of briilging on the case in its 
present fbrm. The tlef'entlant  rill be cntiticd to his co~ts ,  and 
a n y  retain then1 ont of the fnnd in 1:is liands, if suficicnt. 

P1.12 CLIXAJI, Decree accordinglj-. 

CA\r -1. renlol cd f:c,ln the Conrc of Eqnitp of JiT:1ke County. 
C j  ~ . n  ordinance of a Cl>rirention oi' tl:e 1)eople of Sort l l  

Ctnro!ina, dntcd 31qt of July, 178s) and an ac t  of the Geneial 
,fsseui'31~-, dated 32th of Fel)tember, l fB.3,  tile s w t  of Gob- 

e ~ n l n e n t  Vas l ) ~ r ~ ~ l a l i ~ i l i l ~  ~otni~liblied 0 1 1  :< i lact  01' Earld ad- 
ioiiii:lg tlie tract nl~ereon Joel Lane lived, at \Take Caunty 
Co11i.t IIonkci, and four 1!11nclred acres of Inntl embraced i n  
tliat ti.:ic+, W,IS I l~id off and erected in40 a city, nenied the 
' 6 ~ i t j  of ZLtleigli." By all act  of the C ~ I I C P J I  Assembly (la- 
tctl 7th of F e b r n a r ~ ,  1'70S, said city was co~,stitntec~ a 111nnci- 
1):il coq,o~xt ioi~ by tile na~tle of the "'Cinri~issione~.s of the 
city of Kalcigi!," and tile corpor:~te powers and aiithorities 
tlrereof n e w  vested b ~ i  the said xct, and others passetl i n  
anlendmen t thereof, i n  alr 'LLntendnnt or Magor and seven 
Co:~imissione~'G,)) to be electecl annnally by the resident citi- 
zens, who were empowered to lay taxes arid collect the same 
by distress or sale of property, and to do Inxny other ofticia1 
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acts therein prescribed, and up  to the 3rd of Febmary, 1857, 
the said co~poration existed within the limit of said tract of 
400 acres, and exercised its rights, powers and authority by 
and through the officers aforesaid. On that day, 3rd Febru- 
ary, 1857, an act mas passed and duly ratified, entitled "an 
act to revise and consolidate the charter of the city of Raleigh;" 
in tlie 86th section of which is enacted that "the present cor- 
porate limits of the city of Raleigh shall be extended one 
quarter of a mile in all directions around the said city, Korth, 
South, East aud West; and that the boundary line shall rnn 
parallel with the old boundary, until the lines sliall intersect 
a t  each corner." Tlie act then proceeds to divide tfie newly 
added territory among the three wards of the city, and to pro- 
vide for tlie election of nine commissions instead of seven.- 
I t  also changes the name of tlie presiding officer from Intend- 
ant to Mayor, and the title of the corporation to "Tlie city of 
Raleigh." 

Tlie 79th section of the same act provides "that this act 
sliall be accepted within one month from and after the ratifi- 
cation thereof, else it sl~all be of no effect," arid then provides 
that the acceptance shall be made by the then esisting com- 
missioners, recorded in their minutes, signed by the commis- 
sioners, and proclaimed by tlie mayor through two news-pa- 
pers. Tile ratification and acceptance mere duly madc by 
t l ~ c  seven cornmissioners, then in oflice, and proclaimed by 
the maj-or. 

Tile plaintiffs, in their bill, cotnplain that they are, with 
many others, owners of the territory proposed to be added ; 
that they, and those under whom they hold, had long enjo-ed 
these tracts, without anjT :apprehension that they sllould be 
brought within tLe corporate limits of Raleigh against their 
will, and they den7 the authority of the Legis1atnl.e to pass 
:tn act to colnpel them to submit to tlie burdens which had ac- 
cnmulnted in the shape of a debt, and to the onerous taxes 
incicient to the corporate government-they 'cleny also its con- 
stitutional power to pass any act to amend the cliarter of 
Raleigh, without submitting it to the vote of the citizens for 
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acceptance ; and further, they insist that the Legislature could 
not constitutionally pass a law, which was to be dependent, 
for its efficacy, on the mill of other persons. The prayer is 
for an injunction against the mnnicipal corporation of Raleigh, 
to enjoin thein froin proceeding to levy town taxes on them 
and others similarly situated, and otlie~+wise to abstain from 
enforcing tlie said act of assembly. 

The several acts of incorporation of the city of Raleigh, 
and the proceedings of the board of comrnissioners accepting 
the amendment to the charter, are filed as exhibits. 

The answer of the defendant goes into the justice and rea- 
sonbleness of the law, and insists lipon its ralidity. The canse 
was set down for hearing on tlie bill, answer and exhibits, 
and sent to this Gonrt. 

Graham, for the plaintiffs. 
B. 3. Hoore, for the defendant. 

PEARBON, C. J. 1. Has the General Assembly power to 
extend the limits of an incorporated town, without the consent, 
and against the wish of the citizens ~ l i o  live on, or own the 
land comprising the part to be annexed 3 

"All  legislative power is vested i n  the General Assembly." 
The Constitution of the United States, the Declaration of rights, 
and the Constitution of the State, in~pose the only restrictions 
to which this otllermise unlimited power is subject; frequency 
of elections being relied on to prevent its abuse, or mitig\te 
the efYect of abuse, by the repeal of an unwise e n n c t n ~ e ~ ~ t .  

Cwnties  and t o \ ~ n s  are instruments used for the good gov- 
ernment aud management of the whole State. To esta1,lish a 
county, or incorporate a town, is a legislative act, conseclnent- 
ly, the General Assetr~bly may exerciae this power, whenever, 
and in such manner, as in in its opinion, tlie public good will 
be thereby promoted; unless the time, manner, or other cir- 
cumstance of the act violates some provision of the Constitn- 
ti on. 

C3 nnties and towns are usually inade upon tlie petition of 
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the citizens, especially interested, or a majority of them; but 
there is no ground to support the position, that the consent of 
this particular portion of the cornmnnitj, is a circu~nstaace 
necessary to give ralidity to the exercise of the power of the 
General Assen~bly. Ours would be a strange sort of govern- 
ment, if the Legislrzture could not make a new county without 
the consent of the people tliere residing being first had and 
obtained, or if', when in the opinior~ of the Legiblatnre, the 
pop~~la t ion  of a particular locality has become $0 clei~se that it 
cannot be well-governed by the ordinary connty ~egulations, 
and requ i~es  the special "rules and by- lam"  of an inco1.110- 
rated town, to secure its good order and management, such lo- 
cality cannot be incorporated illto a town, or annexed to one 
already incorporated, witllont the consent of the inhabitants ; 
and by a logical deduction, witllout tile conselit of every sin- 
gle individ~ial. For, there being no social cuunectiotl, each 
person innst answer for liilnself, and is not bound by the acts 
of the others; so that the ok)jection of o m  I ~ U I L ,  takes from 
the Legislature the power of doing n hat is necessary to pro- 
mote the general welfare, unless he is specially excepted, and 
thus allowecl to enjoy the benefits, without beir~g subjected to 
the burthens of the iricorporation. 

The position assumes that such legislative acts involve a 
contmct between the General Assembly on tlie one part, and 
the citizen, or citizens of the locality on the other part. IIere- 
in lies the fbllacy. Tilere is no contract in i8espect to it. This 
is settled by iVilZs 1.. TT'ilZiai~zs, 11 Ired. 558, w l ~ e ~ e  it is de- 
cided that the General Assernbl~ has power to abolidl a coun- 
t ~ ,  altllougl~ a majority of tlie inliabitants are opposed to the 
passage of the ~,e;)ealing act. The subject is there fully dis- 
cossetl. An extract will serve o w  turn : 

"The pnrpose, in making all c o ~ y r a t i o n s ,  is tlie accumplisli- 
mcnt of so113e pzddie good." Sonie corporations are created 
by the m e ~ x  wilZ of the Legislature, tliere being 110 other par- 
ty  interested or concerned. To this body, a portion of the 
power of the Legislatnre is delegated, to be esereised for the 
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pnLlic good, and snl~jec t  at  all times to be  modified, changed 
or annnlletl. 

'. Other corpornticms are tlie i.esalt of contract. The Legisla- 
tnre is not the only party interested; for, although i t  lins s 
public piii~pose to accomplisli, it  clrooses to do i t  by the  in- 
s i i~on~en t :d i t ,~  of a scco?zcl pro7ty. Tllese two parties niake a 
r o x t m c t .  The Legislatnre, for and in consideration of certain - 
l a h r  and outlay of money, cunf'ers on the party of the second 
part, tlie l ~ r i r i l e p  of being a corpoixtion, wit11 certain powers 
and cal~acitiee. The expectation of benefit to the  public, is 
the nior ing consideration on one side ; that of expected remn- 
ncixt;on lor the out l ;~y,  is tlie consideration on the other. I t  
is a c o u t ~ ~ i ~ c t ,  R I I ~  therefore, cannot be inodified, clianged or 
aiinnlleti, 'iriti~out the colisent of both 1)arties. So, corpora- 
tions are eitlier such as are independent of all contract, or 
s~icli  as are tile frnit and direct result of a contract. 

"The  diribion of the State into counties, is an  instance of the 
r ,  former. I l lere is no conti-act-no &ecorzdparty, but the sov- 

creigrl, fbr the better guvernment and ruanagernent of the 
wliole, cl~ooses to make tlle diri4on,  in the same way that a 
t'almer d~vicles Iris plantation off into fields, and makes CIWS 

fences, wlien lie cllooses. Tlle sovereign has the  same right 
to ~ I l i ~ i l g c  the litnits of coanties and nlake them smaller or 
larger, 1):: puttiug tn'o into one, or one into two, as t11e farm- 
e r  has, to  change his fields ; because i t  is an affair of his own, 
and tllele is n o  secoild party l iavir~g a d i i ~ c t  interest." So, 
t l ~ e  incorporation of towni is an instance of tlie former. There 
is no contract-no stcond party, and tlie General Assembly 
has poirer to i n c o r l ~ o i ~ ~ t e  a tow11, Oi' to extend, or  conti-act tlie 
limits of one already incorpoixted, whenever in its opinion, 
public 110licy requires i t  to be done. I t  is a legislative act, ill 
which 110 S C C O / L ~ ~ ~ C ~ I , ~ ~  has a c l i tw t  interest. 

2.  Is tlle :~ct  void 1~ecn11se of :lie p~~or i s ion ,  that it shall l x  
of no cfi'cct i ~ l ~ l e s s  accepted by the I~Jayor  and Cum mission el.^ 
wi t l~in  one n?ontli after tlie ratification tllereof! I t  is insisted 
1)y the plaintifl's that  by tlie true nieaniiig and spirit of the 
Constitution, the Legislature is reqnired to pass all statntes 
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upon its own re~p i )ns ib i l i t~ ,  and its o r n  jnclg~nent as to the 
e s j ) ~ ' i i e l i c j ;  t11:1t it 1i:is 110 p w c r  to d e l c p t e  its a n t l i o ~ , i t ~ ,  or 
nlal:e n statute clel)encl npi)ll tile opinion or wishes, of any ma11, 
or set of men, and Illat, in this instance, tlie intci3est of t!le 
])e?sons \:.irhc)~it w!iose acccptuicc tlie :ict is not to take efyeect, 
is c~plposw'i to 1l1:it of the l)i:iintif?>; so tliat they a x  pat  at  tlle 
lnercy of peimns inte~.ested ngiiii~st them, and are aggrieved 
ill their ripilts :aid estates by n stn:iil.e, in ws1)ect to  t!ie expe- 
diency of n.11icl1, and its necL>t.3;t-:,- i'or t11e pnLlic good, ti1e1.e 
11;is k e n  no a!isolntc :uid nncor~tl i t io~~a! espressiot~ of o l~i r~ion 
1)y the I:l.\r-ni:rl;i~ig p u - e r ,  as is 1wjiii1w.1 1 ) ~  tile e?c~:ls:itution. 
Tliis poeitioli wccives some ~ o u n t e n : ~ n c c  i'imni n cloct~,iiie of the 
late Chief Jiisticc K,~irr, i11 1111! 1.. ,? . /?? i~e ' ,~ ,  Il1is1). 23'7. W m t  was 
a pmweding under the act  to cli~.ic:c the ccuunt~ of Snrrp,  
v l ~ i c l i  n-2s ~nacle to depci~ci upori :I \,o;e of tlie people. A t  
:1 ~ i l l ~ ~ ~ ' ( ] l l e l l t  scshicm, a11 :let \v:i,s ])i!csccl ~ o l l ~ ~ l ' l n i i ~ g  the first 
:let, so the po i l~ t  was not p ~ m e n t e t l ;  but tlie leltr~ie~d J n d g e  
i~!tininies an opinion, tli:tt the origi11:il act was nnconstitntion- 
:t!, mil pi,otests agyirlst: that ~rlotie of lcgislatio~i, " hccnnse it 
alters the f'ri!nl;lnle~~tal p:,irleiples Oi' tile gove~m~ncn t ,  by c ~ l l -  
v e r t i 1 1 ~  i: f x ~ m  :L ; ,c2.);-~,$<,t~t(~~re ~~e l j~ i l ) i i c :~~ l  ~ O ~ ~ I Y I I H C I I ~ ,  into 
a p:~:.e d c ~ i l ~ c i ~ t ~ y . ' '  A ~ i d  i t  is si:i)l~ortetl 1)y j3c~sio v. /ii?/z- 
d, 1 Sclcler!, 4S3. Ti'l~c cction iiivolvc~l t l ~ c  coi~s t i tn t ional i t~  
d' i i t l  act of' tile I,cgisl:~ini.e of' Ke\r Tork,  (1849,) "to estnb- 
lis!i i'we scllools t!~ro;~gliont tile $;:tie," wl~icll Trns lu:ule to 
tlcpend on a vote of the people of tile $!ate. A t  n s i i b a c ~ l ~ e ~ ~ t  
bession, (1651,) i t  was re-enac:etl ill iiie n s u d  mode, which 
p c n t l y  dii~iinisliccl the pr:~ciic:i! inipol~tnnce of the cjliestiori; 
i t  was, l~owever,  elaborately ~l i~cuseet l ,  nn(1 [lie Co!~?t  decided 
that  t l ~ e  first act  was i ; ~ i ~ o r ~ s ! i t n t i o ~ ~ n l .  'i'hc a r g u t l ~ e ~ i t  ul)on 
that side of tile question is stroligly stnteti in tlie opinions de- 
l i v e ~ ~ d  by two rrlcmljers of the Conrt. Eroc,~~: ,  C. .;. Fays : 
'Lit is 110t denied that n vxlici stnt~it!: Inn.; Iv. pns,secl, to take 
e f i c t  upon the l~nppenicg of' so:~ie f r ~ t ; ~ ~  cveiit, certain 0:' 

uncei,t:iin. The event, or cliar~ge of eircii:ristanccs, on which 
x law may be  made to take effect, niust be  such, as, in the  
judgment of the Legislatnre, aflects tlie question of the expe- 
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diency of tlie law-an event on mllicli the expediency of the 
law, in the judgment of the law-makers depends. 011 this 
question of expediency, the Legisiatnre must exercise its own 
judgment definitively and finally. ?Vlw~  a law is n~ade  to take 
e&ct ~ipon the Ilappening of such an event, tlie Legislature, 
in effect declares the law inexpeclient, if the event sho~lld not 
happen ; bnt eypedient if it should happen. They appeal to 
no other man, 01- men, to judge for tllern in relation to its pre- 
sent or fatnre expediency. Eat in tlie present case, no such 
event or change of circnmstances, affecting the expediency of 
the law was especicd to liappen. The wisdonl or expediency 
of the free school act, abstractly considered, did not depend 
on the vote of the people. The Legidattire lins no power to 
make a ~ t a tu t e  dependent on such a contingency, becanee it  
would be confiding to others that legislative discretion \vliicll 
they are 4~01md to exercise tlierizsc'ives, and which they cannot 
delegate, They are no more anthorised to refer slicll a ques- 
tion to t11e whole people, tllan to an individual. The people 
are sovereign, but this sovereignty must be exercised in the 
mode wli:ch they have pointed out in the Constitution."- 
WIJ.LAED, J. says: "If this niode of legislation is permitted, 
and becomes general, it will soon bring to a close tlie ~vliole 
system of representative government, which has been so just- 
ly our pride. The Legislature will become an irresponsible 
cabal, too timid to assume tlie responsibility of law-makers, 
and wit11 just wisdom eilough to devise subtle schemes of im- 
posture to mislead the people." 

This decision, and the reasoning offered in support of it, fail 
to sstist:). us tlut the Legislatnre has not the power to pass a 
law &pendent npon a rote of the people, or the acceptance of 
a corporation. I t  is certain tlle Legislature has power to pass a, 

law to ascertain tliede fhcts, and may, afterwards, make a law 
in conformity thereto ; so, in its practical result, it makes no 
difference which act precedes tile other. I n  the instance cf 
the division of tlie county of Surry, and also, that of tlie free 
scllooIs in New subsequent acts were passed confirmitlg 
the first, and in regard to tlie latter, no question as to the pow- 
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er  of the Legislatnre could be raised. It is not denied that a 
valid statute may be passed to take effect upon the happening 
of an uncertain future event, upon ~vhich the Legislature, in 
effect, declares the expediency of the lam depends, and when 
i t  is provided that a law shall not take efrect: nnless a majori- 
ty of the people vote for it, or it is accepted by a corporation, 
the provision is, in effect, a declaration that i n  the opinion of 
the Legislatnre, the law is not espedient, unless it be so voted 
for, or accepted. I t  seems to us, the Court in New York, fell 
into error by not discriminating between a u9ccnt of power and 
an abuse of power. All legislative power is vested in the 
General Assembly, restricted only by the Constitntion. Tliere 
is no prol~ibition in the Constitntion against this mode of le- 
gislation, consequently, although it may be an abuse of power, 
greatly to be deprecated, as tending to subvert the principles 
of our representative form of government, still the power has 
been granted, and it is not the province of one branch of the 
government to correct the supposed abuses of another. The 
Judiciary can only interfere when the Legislature acts withont 
power, i. e. in violation of the Constit~ition. I n  respect to the 
delegation of its power, supposed to be involved in an act of 
the General Assembly, making a law depend upon a vote of 
the people, or the acceptance of a corporation, or the action 
of the jnstices of the peace, or any other set of men, Thomp- 
son v Floyd, 2 Jones', 313, is a direct authority in support of 
olir conclusion. I t  is there decided that a statute giving the 
jnstices of a county power to abolish jury trials in the county 
courts, if at any time thereafter, a majority of the justices rnay 
deem it expedient, is not a violation of the Constitution. The 
subject is there f'nlly discnssed, and such delegation of power 
is shewn to have beer] of frequent occurrence, ever since the 
organization of the government. 

I t  will be declared to be the opinion of the Court, that the 
plaintiff's have no equity, and the bill will bo dismissed with 
costs. 

PEE CURIAM, Decree .accordingly. 
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FIENIZY B. WILLIAMS aguimt JAMES A. SADLER. 

It is the oriiinary course of the Court of Equity to restrniu the ezec1ition, but, 
allow tlie plaintiff to proceed LO ajnclgrnent at lam; a n d  it is ouly npon an 
averment in  the bill, that the plaintiff in Equity believes the answer will 
auorcl discovery material to his clefcnse a t  laxi-, that an illjunction to stay 
the trial, oiight to be granted. 

d party cannot, while pres3ing liis rights in ,z court or law, and resisting his 
adversary's l e p l  rig!~ts before that t~.ibonal, carry the matter into a court 
of equity, upon tlie gro~mcl, that the matters are too con~plicated for a court 
law, and thus have the matters before botl~ tribunals at once. 

XPPILIL fro111 an interlocntoi-g order of the Court of Equity of 
$1ecl;lenburg countg, continuing an injnuct;un to the hearing, 
inade by BAILEY, J., a t  the last Spring Term. 

The case is suficielltly set out in the opinion of the Court. 

Guioq-2, for the plaintiff. 
V o y & ~  and Odome,  for the defendant. 

Pcansos, C. J. I n  March, 1533, the parties enter into a 
covenant; Sadler to convey to '1Villin111s a lot in the town 
of Charlotte, a t  the price of $3250; Villialns to erect a 
hotel on the lo t ;  Sadler to y c i l t  the hotel for five years, 
a t  ten per cent per annunl on tile cost. At the espi- 
ration of the second year, the lease was snwendered, xiid 
Sadler sold the furniture to JViiliams at the price of $2300. 
The parties differing as to the amount of the rent, agree 
to leare that matter to arbitration, and by an award, i t  is 
fixed at  $23336,8Ci, for the two years. Sadit r brings an action 
for the price of the fornitnre, and judgn~ent  is rendered for 
$1447,10 balance, after deducting set-ofls ; he is also llrosecn- 
ting an action for the price of the lot. TI7illiams, on his part, 
is proseeating an action at lam, against Gacller for the amonnt 
of the rent, which he allegcs is about $5000. I n  bar of this 
suit, Sndler relies 011 the award. Thereupon, IVilliams files 
this bill, the object of which is to bring the whole matter into 
a court of equity, on the ground, that i t  is so complicated, 
that a court of conlmon law cannot do coniplete justice, and 
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on the further allegation, that the plaintiff is entitled to many 
equitable set-offs, which were not allowed in the action for 
the price of the furniture ; that the award is void, because the 
plaintiff had no notice, and that Sadler is insolvent. The 
p a y e r  is for an account of all the several matters, and for a con- 
veyance of the lot; and as ancillary to the relief sought, the 
plaintiff asksfor an injunction against an execution on the judg- 
ment, that the proceedings in the action for the price of the 
lot be stayed, and that Sacller be restrained from relying on 
the award, as a bar to the plaintiff's action for the rent. 

The answer avers that on the trial of tlie action for the price 
of the f~irniture, Williams was allowed all of the set-ofr" whicl~ 
he claims, as well equitable as legal ; that the defendant ten- 
dered a deed for the lot, which lie is still willing to deliver; 
that the plaintiff had dne notice of the tirne of making tile 
award, and handed to tlie arbitrators his estimates of the costs 
of tlie hotel, wliicli were dnly considered by them in connec- 
tion with a like statement handed in by the defendant; tliat 
the balance, $1447 10, the price of the furniture fixed by the 
judgment is justly due, and also, a large balance on tlie price of 
the lot, after deducting the an~ount of the award; so tlie plain- 
tiff is indebted to tlie defendant; and, he further der~ies the 
allegation of his insolvency, aml avers that he owns another 
lot i f  the value of $1000.- 

A rnotion to dissolve the i i ~ j  junction tliat had issued, acco~d- 
ing to tlie prayer of tlie bill was, p ~ o  furnza, refused, and the 
injunction continued over until the hearing, from which order 
the defendant appealed. 

There is error. The decretal order must be reversed, and 
the injunction diesolvecl. 

In  respect to the execution of the judgment at law: 
The equity growing out of the alleged right to set-offs, is 
fully denied, and without any evasion, the defendant smears, 
that all of the equitable set-offs which are specified in the 
bill, were allowed on the trial at law, and the award of the 
plaintiff's claim, thereby reduced from $2300, the price of the 
furniture, &a $1447 10. 
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I n  respect to the action, for tlie price of the lot, the injhnc- 
tion sta-ing tlie trial at  law, was improvidently granted. I t  
is the ordinary course to restrain the execzstion, but allow the 
plaintiff to proceed to judgment a t  law ; and it is only upon 
an :tverinent in the bill, tliat the plaintiff in  equity, believes 
the answer will afford discovery material to his defense at  
law, that an injnnction to stay the t r i d ,  ought to be granted ; 
Adanis' 5q.  195. I n  this case the plaintiff was bound by his 
covenant to give a note for the price of tlie lot ; which he has 
f'ailed to do ;  and now seeks to prevent the defendant from 
getting a jndgment at  law. As a preliminary to cvming into 
this Court, it was necessary for him to confess jndgment for 
the  price of the lot. The defendant had at  least a right to go 
that far. In respect to the award, a c c o r d i ~ ~ g  to the plaintiff's 
own showing it was void, and did not stand in the way of his 
action for tlie rent ; so he has adequate relief at  law ; and if 
he did not n+sh to proceed with his action, and encounter the 
award in a court of law, all he had to do, was to take a non- 
suit and file a bill. In short, this proceeding on the part of 
tlie plaintiff was misconceived. It' tlie several matters had 
been so complicated, tliat a conrt of coinrrlon law could not 
do complete justice, and the plaintiff desired to have an ac- 
count, taken ~ m d c r  the direction of this Court, and to have a 
title for the lot, he ought, in order to get a footing here, to 
have confessed a judgment for the price of the lot, so as to 
put an end to that action, and to have stopped his own action 
by a nonsuit, and theil, being ont of that court, Ile could lmvo 
come into this, to get title and for an ad,justrrient of the whole 
matter, and by way of being rid of tlie award, lie could set 
out the matter of impeachment, which if sustained, wonlcl 
leave the question as to the cost of the building, &c., open for 
adjustment by a reference. But he is not at liberty, accord- 
ing to the course of this Court, to have two actions pending 
a t  law, and produce a multiplicity of suits, by coming into 
this Court in respect to the same matters of controversy. 

This opinion will be certified. 
PER CURISM, Decree accordingly. 
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MILES A. R. McIiEIL against CATHARINE CUTLAR'S Administrator 
AND ANOTHER. 

Wherc the owner of a life interest in a slave, found it expedient to sell him, 
that he might escape the consequences of a capital charge, by being carried 
out of the State; it v a s  Iield that the owner of the remainder was entitled 
to a share of the money received. 

A mere agent, who assisted the owner of a life interest in a slave, in selling 
hirn, that he might be run off to avoid s criminal charge, and who receiv- 
ed no part of tlie price for wliich he was sold, was Held not to be liable to 
the remainderman. 

CAUSE removed fyom the Conrt of Eqnity of Beanfort. 
Catharine Cutlar, under the will of her husband, John Cut- 

lar, was the owner, for her life, of a slave, by the name of 
Cwswell, with a remainder over to one Bryan Cntlar, and for 
~evera! years she iws in the enjoynient of the use and benefit 
ot' tlie said slave. I n  1S51, n clla~ge of homicide mas pref'er- 
red against tlie slave, 2nd either at the instance of the said 
Catharine, or of t l ~ e  slave's own motiou, or both, 11e elnded a 
cal)tion and was secreted. While tli\ls concealed, she em- 

I l~lojecl tlie defenclant, Caleb Catlar, to assist her in selling 
him, so that he nligllt not fall into the hands of the law. The 
said Caleb, at the request of Mrs. Cutlar, secured the servi- 
ces of one IIenry Eodges, who effected a sale of the negro to 
one IIill, a trader, at the price of $500, and she took the nio- 
ney. The sale was of the entire property in the slave, and 
the pu~~pose and nnderstanding of the parties mas, that Cas- 
well should be carried beyond the limits of the State, secretly, 
in order to a\*oid the risk of a prosecution. The snit is carried OQ 

by tlie plaintiff, as adnliuistrator of Bryan Cutlal., against N. 
W. l'u'orth, the administrator of Catharine Clutlar, who died 
after the first bill was filed, and against Caleb Cutlar, for the 
proportional share of Bryan Cutlar in the $500, which was 
received by Mrs. Cntlar; and it is sought to subject the de- 
fendant, Caleb Cntlar, for aiding and assisting the other de- 
fendant in selling and removing the slave. The defendants 
answered and depositions were taken, from which this state 

3 
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of facts is made out. The cause being set down for hearing, 
was sent to this Court. 

Donnell and Warren, for the plaintiff. 
No counsel appeared for the defendants in this Court. 

PEARSON, C. J. W e  are satisfied that Catharine Cntlar 
sold the slave "out and out," with the intention that he should 
be run ofl, and taken to parts unknown ; and that she re- 
ceived $500, as the price. Having only a life-estate, i t  was 
against conscience for her to sell the absolute interest, es- 
cept upon the footing, that as the ctiarge of a crinlinal of- 
fence, which was made against the slave, rendered i t  expecli- 
ent for the remainderman, as well as for herself, to sell him, 
she wonld do so, and hold the price for their rnutnal benefit, 
in the place of the slave. This is a clear equity, which the 
plaintiff has a right to enforce, against the personal represen- 
tative of Mrs. Cutlar, to the extent of the assets ; as to which 
there will be a reference. If the assets are sufficient, the 
plaintiff will take a decree for the $500, with interest from 
the death of Mrs. Cutlar, she being entitled to the interest 
during her life, in lieu of her life-estate ; Cheshim v. Che- 
shire, 2Ire. Eq. 573 ; Iiauyhton v. Benbuv. 2 Jones' Eq. 337. 
The defendant, Caleb Cntlar, acted merely as the agent of 
Mrs. Cutlar in effecting the sale, and did not receive any part 
of the price. W e  see no ground, on which the plaintiff can 
raise an equity against him ; for this Court does not act, on 
the idea of giving damages for a tort, but on that of inakiug 

,compensation, by requiring a party to hold a fund, which he 
has acqnired against conscience, in trnst for the party, whose 
property was used for the purpose of acquiring it-a substitzc- 
t i on  of the one for the other. This defendant may have sub- 
jected himself to an indictment as accessory after the fact, 
and to a special action on the case ; but the bill must be dis- 
missed as to him. 

PER CURIAM, Decree accordingly. 
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E. R. STANLY against S. S. BIDDLE. 

A prior entry of vacant land, not acted on, but abandoned, (under a misap- 
prehension of its eilicacy) although known to a subsequent enterer, who 
cornplies with the law and gets a grant from the State, can, in no degree, 
help out  a still later entry and grant; for such abandoned entry becomes 
null and void after the time prescribed for its effectuation has expired. 

There is no policy of the State which requires that an entry shall have lapsed 
before another can be made. 

CACSE removed from the Court of Equity of Craven county. 
On the pleadings, it appears that on the 31st of May, 1855, 

the plaintift' made an entry, in Craven county, of 1000 acres 
of land, situated on the south side of Neuse River, and on 
both sides of the line of the Atlantic and North Carolina rail- 
road, between the lands of Sarnucl S. Biddle and Gcorge 
West ; that he then took out a warrant and soon after had the 
snrvey made, and that it was duly returned into the office of 
the Secretary of State, and on the 15th of December, 1856, 
he paid into the treasury the purchase-money of 1000 acres, 
and on the 24th of December, 1856, a grant was issued to him. 

I On the 26th of October, 1855, the defendant made two entries 
of 1000 acres each, which covered the land entered by the 
 lai in tiff, or a part of it, and had surveys immediately made 
and returned, ascertaining the q~zantity of one tract to be 698 
acres, and of the other 675 acres, and on the 30th of Novem- 
ber, 1855, he paid the purchase-money into the treasury and 
got grants. A t  the time of the defendant's surveys and en- 
tries, he knew of the previons entry of the plaintiff, and the 
survey made under it, and although he was not informed of 
the particular lines of the plaintiff's survey, he was aware that 
his own entries covered a considerable part of the land inclu- 
ded in the plaintiff's survey. Upon this state of facts, the 
bill (which was filed in April, 1851,) prays that the entry of 
the plaintiff may be declared the preferable one, and the de- 
fendant held to be a trustee for him, and decreed to convey 
to him accordingly. 

The answer, however, states the further facts, that the de- 
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fendant owning a plantation, which the vacant land adjoined, 
was desirous of acquiring the title to it, and that on the 28th 
of October, 1854, he made three entries for 640 acres each, 
which would include the land granted to the plaintiff, and 
took out warrants thereon, and presented them to one Mar- 
shall, the county surveyor, with the request that he would 
make the snrveys without delay ; that Marshall professing to 
have engagements, which put it out of his power to make the 
surveys shortly, anthorised one IIeath to make them, and en- 
gaged to sign the plats when 'brought to him ; that I3eath 
accordingly made them, but when presented to Marshall he 
declined signing them, upon the ground, that they incluclecl 
more than 640 acres each by his computation, (though in that 
he mas mistaken) and he advised the defendant to make new 
entries of one thousand acres, and promised to make 11eath7s 
surveys fit theni-expressing the opinion, that he would still 
thereby have a preference over the plaintiff's entry, which 
had then been made ; and that under that advice and direc- 
tion, the defendant abandoned his first entries, and made his 
subsequent entries, and got his grants thereon ; and that the 
plaintiff, at the time he made his entry, was fully informed of 
those previous entries and snrveys of the defendant. The an- 
swer then insists on the benefit of the defendant's first entries 
in support of the legal title derived through his grants. 

Green for the plaintiff. 
Baughton, Donne11 and 3: W. B y a n ,  for the defendant. 

RUFFIN, J. The Court does not find i t  necessary to advert 
to the testimony taken by the parties, since i t  does not vary 
the case admitted in the answer, and upon that and the ex- 
hibits, the plaintiff is entitled to a decree. 

As between the entries on which the grants emanated, there 
is no doubt that of the plaintiff's is to be preferred. I t  is prior 
in  time, and by the subsequent payment of the purchase- 
money, in due time, i t  gave the plaintiff a complete equity, 
against the State, and also against those claiming under her 
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by subsequent entry---& all events, if they have notice of the 
prior entry before they pay their inoney and get a grant ; 
which is this case ; Plenzrnons v. Pore, 2 Ire. Eq. 312. If, 
therefore, the defendant had made no entry before that on 
which his grant issued, it would be a clear case for the relief 
the plaintiff seeks. And the Court is of opinion, that the I&- 
fendant's previous entries can have no effect, as they were not 
acted on, but abandoned, and had lapsed before the bill filed. 
If any agency of the plaintiff's, in the causes or induce- 
ments to the defendant to suffer tlierii to lapse, could affect 
the question, this case is clear of it, as there is no proof or al- 
legation, of any such agency, but only that the plaintiff knew 
of the existence of those entries, when he made liis own. Eut 
that is immaterial, because, in the first place, the answer ad- 
mits, that the defendant had abandoned thep ,  and that for 
reasons nat affecting the plaintiff, and, in the next place, be- 
cause, whether he had then abandoned then1 or not, he snb- 
sequently allo~vecl them to lapse, whereby they became nnll and 
void. The lam does not forbid a person from entering land 
preriously entered by another. For it is the object of the 
law to effect sales of the public domain, and, therefore, en- 
tries may be made nd Zibilum, subject, of course, to the en- 
gagement of the State to make a grant to the first enterer, 
provided lie pays the price before, or at. the day limited by 
lam. Bnt no policy of the State, requires that an entry shall 
have lapsed before another person can enter the same laud ; 
but quire tlie contrary; Rev. Stat. chap. 42, sec. 11;  and the 
subsequent enterer is entitled to a grant, if the first enterer 
fail to pay liis nioney withill the time limited. The entry of 
the plaintiff was, therefore, liable to be defeated, or lost by 
the prior entries of the defendant, if the latter should go on 
to perfect his title under them ; but, on the other hand, the 
plaintiff's entry gave him a right to get a grant, if he took 
the proper steps to get one, in case the defendant failed to 
entitle himself to a grant upon his previous entries. Notice, 
then, to the plaintiff of such prior entries, raises no equity 
against him, since he also knew, that such entry wotdd be 
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eff'ectual or not, as it might, or might not, he acted on in dne 
time. H e  made his entry at that risk ; and Iiaving run the 
risk, there is no grouncl on wliich the defendant call deprive 
him of the advantage derived from tlie defendant's clefi~dt in 
not pe~fecting his title on those entries. It is somewhat sur- 
prising, that, after the controversy arose between the last en- 
tries of the defendant and that of the plilintifi; tlie former liacl 
not proceeded on his first entries by new surveys on his 
~varrants and the payment of tlie pnrchase-money, as he liacl 
the right to do up to the 31st December, 1856, and thereby 
dcfeat the claim of the plaintif?'. Bnt 11e did not ; so that at 
the time tlie bill was filed, those entries were gone by lapse; 
consequently, the defendant Iiad lost all benefit by them, and 
had no eqnity thereon against the State, nor, of course, against 
a p~~rchaser  from the State. For it is perfectly clear upon the 
Statute, sections'13, 1-1: 15, t l ~ a t  one entry cannot he connect- 
ed with another, so as to affect the operation of the grant, 
either at law or in eqnity ; since each entry is to be dated and 
numbered, and the warrant numbered, and to contain the 
copy of the entry wit11 the number and date, and returned 
with the survey to the secretary's office, and a copy of the 
surrey thereon, annexed to the grant ; so that the right to a 
grant stands on its own entry exclusively. If i t  were not so, 
t h e  would be inextricable confusion in the titles to the pub- 
lic land. The defendant can derive no benefit, therefore, from 
his first entries, as he did not act on them in getting his title, 
and finally allowed them to lapse, and thereby left the land 
subject to tlie entry, made subsequent thereto, but prior to 
the entry on wliicll his grant issnecl, arid on which the $in- 
tiff having complied with tlie lam, got his grant. 

The answer staies lilien-ise, that the land is swamp ancl 
rested in the Litern1.y Board. But that cannot affect the 
equity betmen t ime  ~ w t i e s ,  became we suppose that is s 
qnestion between then1 ancl tlie Literary Board. But, if that 
be otherwise, there is no satistlictory proof, that tlie land is of 
that cllaracter. The plaintiff is, therefore, entitled to the dec- 
larations and decree Ile asks. Bnt as it does not appear  hot^ 



J U N E  TERM, 1859. 387 
I 
I 

Robertson v. Fleming. 

far the grants to the parties interfere with each other, there 
must be an enquiry and survey, to ascertain that fact. For, 
the defendant's grant is not to be declared void in this pro- 
ceeding; but on the contrary, the plaintiff, assuming i t  to be 
valid at law, seeks to hold the defendant to be a trustee for 
him, which is true only as to such part of the plaintiff's land 
as may be covered by the grants to the defendant. Decree 
for the plaintiff accordingly, with costs against the defendant. 

PER CURIAM, Decroe accordingly. 

EVERETT P. ROBERTSON against JOHN M. FLEMING and others. 

(Construction of a will, depending on its peculiar phraseology.) 
I t  is well settled that not only a vested interest, but a contingent remainder, 

or contingent executory bequest, or a future contingent trust, where the 
person is certain, is transmissible by descent in the case of realty, and de- 
volves upon the personal representative in the case of personalty. 

CACSE removed from the County of Wake. 
Everett Pearce, in the year 180'7, bequeathed as follows :- 
"I lend to my beloved daughter, Patience Stevens, wife of 

Jacob Stevens, during the natural life of the said Patience, 
Jacob, or either of them, eight negroes, viz: Jerry, &c., 
(naming seven others) " * (then devising some land) ; and 
shonld niy said wife, Rachel, die before the death of the said 
Jacob Stevens or Patience, that then, and in that case, I lend 
to the said Jacob and Patience, or the survivor of them, clnr- 
ing the natural life of them, or cither of them, the whole of 
the aforesaid property. 

Iteni. I give and bequeath nnto the heirs lawfully begot- 
ten, at present, or hereafter, of my daughter Patience, all and 
singular, the aforesaid lands; but, as aforesaid, to be by them 
possessed, from and immediately after the death of those to 
~ ~ h o m  the same are lent as aforesaid ; to them and their heirs 
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forever; and the whole of the aforesaid negroes and their in- 
increase, to be by thein possessed as aforesaid, and also, the 
whole of my estate not disposed of otherwise by this will, to 
be by them possessed as aforesaid." 

By a previous claase of the will, the testator had loaned to 
his wife, Rachel, daring her natural life, the following slaves, 
viz : Sam, kc.,  (naming seven others.) 

Patience Stevens had a number of children by her hus- 
band, the said Jacob, among whom was a daughter by the 
name of Joanna, who intermarried with Temple Robertson, 
in the year 1830, and died in 1831, having had one child, the 
plaintiff, Everett P. Robertson. 

Temple Eobertson took out letters of administration on the 
estate of his wife in 1833. 

Rachel, the widon- of the testator, Everett Pearce, died in 
1825, leaving Jacob and Patience sarviving her; Jacob died 
in 1830, and Patience in 184%. 

A share of the slaves which had cnme into the hands of 
Jacob and Patience Stevens, after their cleaths, came to the 
hands of Temple Robertson, as being the part coining to Jo- 
anna. 

The plaintiff's bill alieges that by the will there is a limitation 
over to him, and that these slaves came to defendant's hands as 
the trustee for the plaintiff; that the said Temple frequently ac- 
knowledged the rights of the plaintiff to all the said slaves, and 
delivered several of them (naming them) to him ; that the 
said Temple married a second time, and issne mas born of this 
marriage, to wit: the defendants, Charles and John ; that 
the said Temple Robertson died in 1856, and the defendant 
Fleming, having aclininisterecl on the estate, took possession in 
that character of all the slaves not theretofore delivered to 
plaintiff, by his father. The plaintiff claims that he is solely 
entitled to the slaws which came to the hands of his father 
through his wife, Joanna, and complains that the widow, the 
the defendant, Nancy, and her two children, Charles and John, 
are insisting on a share in the same, and that the said Fleming 
refmes to acknowledge the plaintiffs sole claim, but alleges 



JUNE TERM, 1859. 389 

~ Robertson v. Fleming. 

that he holds tlie said slaves as a part of the estate of his in- 
testate, and means to dispose of the same, as snch, aceorcling 
to the statute of distribntions. The prayer is that the admin- 
istrator deliver over the slaves not delivered to him, and ac- 
count for their hires. 

There was a demurrer., in which plaintiff joined, and the 
cause sent up by consent. 

iWiZZer, Rogers and Lewis, for the plain tiff. 
M'oore, Busbee, and 117. P. Battle, for the defendants. 

PEARSON, C. J. It may be, there is some 'force i11 the sny- 
gestion, that tlie words '( begotten at presel~t or hereaftet-," 
exclude the idea, that " 1iei1-s" was used in its technical sense, 
for (( nemo est hcwes vive?ztis :" and fix its meaning, so as to 
vest an interest in the children of Patience, subject to a life- 
estate of Patience and Jacob Stevens in one set of tlie negroes, 
and to the life-estate of Rachel Pearce, and n contingent lif'e- 
estate of said Patience and Jacob in the other set. B!lt it is 
not necessary to decide tlie question ; for, in neither view of 
it, is the plaintifl' entitled to the slares in controversy, or any 
part of them, in the rnanner set forth in the bill, and conse- 
quently the cr?emurrer must be sustained, and the bill dismissed. 

If the word " heirs" is taken as a word of limitation, so as 
to vest the absolnte estate in Patience Stevens, under the rule 
in Shelley's case, the claim of the plaintiff is admitted to be 
unfounded, for the title would then have passed presently to 
Jacob, the husband, jure mariti, as to one set of the slaves; as 
to the other set, it would have passed, on the death of Rachel 
in 1825, to him in the same way. If the word "heirs" is ta- 
ken as a word of purchase, i t  would include any child of Pa -  
tience, so as to give a vested interest, subject to the life-estate; 
consequently, the share of Joanna, who was a child of Pa-  
tience, born in the life-time of Rachel, a t  her death devolved 
upon her personal representative ; and there is no ground 
upon which the plaintiff, who is the child of Joanna, can 
claim that share. I t  is well settled that not only a vested in- 
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terest, such as that given to the children of Patience Stevens, 
but a contingent remainder, or contingent execntory bequest, 
or a future contingent trnst, wi~ere the person i s  c8rtairt, is 
transmissi6Ze by descent, in case of realty, and devolves up011 
the personal representative in  case of personalty. In  this 
case, zt the birth of each child of Patience Stevens, a sliare 
vested in it: and was riot divested by death. SanderZin v. 
Ddord, 2 Jones' 74. 

PER CURIAJI, Dismissed. 

ROBERT F.1IRBAIRX against GEORGE F. FISHER. 

The poverty of an executor, which existed at  the testator's death, without 
mal-administlation, or loss, or danger of loss, from misconduct or negli- 
gence, will not authorise a Court of Equity to put him under a bond to per- 
form the trust, or, as an alternative, give up the office. 

A rnisunderstandiag between two executors, added to the fact that one is n 
man of limited means, it not appearing that any detriment had happened 
to the estate from their disagreement, is no reason why the business should 
be taken out of their hands, and conlmltted to a receiver. 

I t  would be improper for a Court of Equity to take part of the estate from 
one executor and glve it to a recelver for him to co-operate with the otller ex- 

ecutor. A receiver must bc of the whole estate. 

APPEAL from an interlocutory order of the Court of Equity of 
Craven County. 

The bill was filed to recover froin the executors of Thomas 
Fairbairn, all the residue of his cstate, after paying some pe- 
cuniary legacies, which is giver1 to the plaintiff by the will of 
the said Thomas, and, as incident thereto, to take the property 
out of the hands of the executors, and put it into those of a 
receiver. The allegations on ~vliich the latter application is 
based, are : 

1st. That they are both using the means of the estate for 
their own purposes. 
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I 211d. That an angry hostility has arise11 between tlie two 
execntors, which has resulted, and is likely to result, in detri- 
ment to the estate. 

3rd. That the defendant, Fisher, hath not property s t  all 
adequate to make good to the estate any amount which he 
may squander and misapply. 

To show the injury resulting from this dissention of the ex- 
ecutors, the bill alleges that the defendant, Fisher, without 
any pretest or authority in law, seized and caused to be ini- 
lwisoned, a negro man belonging to the estate, named Daniel, 
arid proceeded to advertise him for sale, whereupon, his co- 
cxecntor, Williams, filed a bill in the Court of Equity for an 
injunction to restrain the sale; that by this controversy, the 
estate was run to costs, and that when it was ended, the estate 
xms subjected to considerable loss, and the plaintiff insists that, 
as this arose from the dissention of tlie executors, it affords a 
ground for taking the aclministration out of their hands, and 
he protests that the estate ought not to bear the burden of he 
espense of this proceeding, but that i t  should fall upon the 
executors who caused it ; or on one of them. 

I With the bill, went out the following order of the Judge of 
the Conrt of Equity : 

I 
"Upon the con~plainants entering into bond, with surety, 

satisfactory to tlie master, in tlie penal sum of $500, with the 
usnal conditions for injunctions and prosecution bonds, the 
said clerk and master in Equity, for the county of Craven, will 
issue writs to restrain the defendants, Williams and Fisher, re- 
spectively, from any further esecntion of their testator's will, 
until t l~ey respectively file bonds with surety, in the master's 
oftice, each in the penal sum of $12.000, with conditions for 
the performance of any and every decree wliicll may be ren- 
dered against them, or either of them-either in the progress, 
or at the final hearing of the cause. In case the said execu- 
torsneglect, or refuse for twenty clays to file such bonds, it is fur- 
ther ordered, that Fred. C. Roberts, the master, be a receiver 
of said estate, and that he be charged with the collection and 
custody of the same, until the further order of the Conrt of 
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Eqnity for Craven: And to this end, it is ordered, tlie said 
esecntor or executors, failing or refusing to file the bonds afore- 
said, shall, forthwith (at tlie expiration of said twenty ( l a p , )  
malie snrrencter, under oath, to said receiver, of the funds, ei- 
f'ects and evidences of debt of every description, belonging to 
their testator's estate, acconlpanied by an account." 

Both the clefenclants answered, but as only the case of the 
defendant, Fislier, is brought u p  hy the appeal, i t  is riecessa- 
I*: to notice liis answer alnne. H e  answers and aclliiits that 
Iie is not in afinent circu~nstances, l ~ n t  says he is in good cred- 
i t  as a mercllant, a d  is solvent; that lie is in a 1)etter condi- 
ti011 now than he was when appoi~lted executor; tllat the of- 
fice was conferred on hill1 by tlie testator f'roui tlie confidence 
wliich lie reposed in his in~egrity,  and that he bas not abused 
that confidence: that he lias not used the money of the estate 
for his private purposes, excel~t a sum about equal to what his 
commissions will probably be; that he has kept a full account 
of his administration, and that all the money ~xceived by 
him, has been cleposited in the bank of tlie State, at  Newbern, 
and that he lius been prevented from settling with the plain- 
tifl, because, tliat he is a stranger, residing in a distant nation 
of Enrope, and has not furnished him with snfficie~lt evidence 
that he is the individual to whom the legacy is given, and 
that he has not f ~ ~ n i i j h e d  him ~vitli the proper bond to secure 
him against loss in paying the legacy to him. I I e  answers as 
to the dissention between him and his co-esecntor, that it is 
true an ill feeling has grown up  between them, but tliat i t  is 
not his fault, and he believes that it lias grown out of a dis- 
trnst created in the mind of his co-esecntor hy interested and 
and designing persons. 

I-Ie answers as to the slave, Daniel, that lie had been rnna- 
Tvay for twelve months; that when the defendant got posses- 
sion of him, lie thought i t  was the surest, and, probably, tlie 
only means of securing the value of him to the estate, to 
sell him; tliat the slave was tnrbulent, and regarded as dan- 
gerous in the community, and that the citizens of Newbern 
objected to his remaining there on account of his dangerous 
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character ; that this slave was insolent towards him, and threat- 
ened that unless he was permitted to select his owner, he 
mould runaway again; that these were the reasons why he 
was proceeding to sell him, when he was restrained from do- 
ing so by the act of his co-executor, in getting an injunction. 
H e  says further, on this point, that tlie plaintiff sanctioned his 
course-took the negro ont of jail, dismissed the proceedings 
in Equity, instituted by his, defendant's, associate, and that this 
defendant and the plaintiff sold the slave to a trader at  a fair 
price, and they both joined in a bill of sale to the purchaser. 
H e  denies that any detriment has happened to the estate from 
the disagreement between himself and his co-execntor. 

On motion, to dissolve the injunction, and to set aside the 
order reqniring the defendants to enter into bonds, and to have 
the said bonds delivered to the defendants for cancellation, it 
was decreed, among other things, that the bond of the defend- 
ant, Williams, should be delivered to him ; but that, that of the 
defendant, Fisher, should be retained; from which defendant 
Fisllcr appealed. Other orders were also made in the cause, 
from wllich there was no appeal. 

32cl2ae and Hubbard, for the plaintiff. 
Hazcghton and B. F. Moore, for tlie defendant. 

RUFFIN, J. As the defendant appealed onIy from that part 
of the order which refused his -motion to deliver up the 
bond which he had been required to give, and .ordered it to 
be retained, the Court does not consider any other question 
that might be made on other parts of the order. On that, the 
Court is of opioion, there is error. The effect of the order is, 
to lay the executor under bonds for his administration of the 
estate, and the performance of the decrees in the cause, as the 
alternative of having the estate taken out of his hands, and 
put into those of a receiver. We think this is not a case for 
the appointment of a receiver. There does not appear to be 
any change, for the worse at  least, in the property or credit of 
the executor, since the death of the testator, or even the ma- 
king of his will. The mere poverty of the executor, does not 
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authorise tlie Court, against the will of the testator, to remove 
him by placing 'a receiver in his place. There must be, in 
addition, some mal-administration, or some danger of loss from 
the misconduct or negligence of the executor, for which he 
will not be able to answer by reason of his insolvency. That 
seems to be the well-settled rule. Now, the affidavit of the 
plaintiff, to his bill, is the only evidence to any of those points, 
and the bill is framed, mostly, upon tlie inforrrlation of others, 
and not upon the personal knowledge of the plaintie. Bnt, 
both with respect to the general charge, as to the meanness of 
the defendant's circun~stances, and tlie few particular allega- 
gations of negligence or mismanagement, the answer of this 
defendant is full and precise in the negative. It is clear, that, 
with regard to the slave, tvhom the defendant imprisoned for 
the purpose of selling, and was only restrained from selling, 
before n~uch  expense had been incurred, by tlie acts of his co- 
executor, his conduct mas that ofan honest and careful executor. 
I Ie  did just what he ought to have done. I l e  denies directly, and 
positively, having appropriated any of the assets to his own af- 
fairs, or to have used, in any way, any portion of them, except 
small sums within the amount of the usual cornrniesions allowed 
by lam to an executor. Even to that extent, the Court does not 
approve of an executor's applying the funds for his own ben- 
efit. But it is certainly not such a devccstccvit as anthorises an 
inference, that the estate is in jeopardy, or will not be faith- 
fully administered, and dnly accounted for. The answer, in- 
deed, states that most of the funds of the estate, which had 
been collected, were in deposit in one of the banks in New- 
bern, where the parties are now residing; so tlint, if it were 
not true, it might easily have been shown by reference to the 
bank, and the affidavit of one of its officers. The only pre- 
text for a receiver, as far as the case appears in these proceed- 
ings, is the misnnderstanding between the two executors. Eut 
that is not sufficient of itself, or in connection with the limi- 
ted circumstances of the defendant, Fisher. I t  does not ap- 
pear by the fault of which of them it has arisen. But if i t  
did, it would be a novel proceeding, not to appoint a receiver 
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for tlie estate, but only for the part of it in the hands of one 
executor, leaving the other to administer the other part in tlie 
name of himself and his co-executor, as has been done here 
by the consent of the plaintiff, by discharging Willian~s from 
the bond, which he gave, by way of superseding the order for 
a receiver. Considering the bill and answer as affidavits, the 
Court does not consider any thing in the past course of Fisher, 
or any hazard to the estate to be justly apprehended for the 
tkture, for which a receiver onglit to have been appointed, or 
he put under bond in place of appointir~g a receiver. Indeed, 
the very fact that he has been able to give a satisfactory bond, 
in the heavy penalty of $12.000, to perform the decree, fur- 
nishes the strongest evidence that the plaintiff's apprehensions 
of his insolvency or suspicions of his integrity, mere unf'ound- 
ed. 

So much of the clecree, as was appealed from, mnst, there- 
fore, be reversed, and the bond given by the appellant, can- 
celled or surrendered np to him; which will be certified to 
the Court of Equity. The appellant is entitled to costs in this 
Court. 

PER CURIAM, Order below reversed. 

JOSEPH H. WYNNE, by his Guardian, &c., against THOMAS BENBU- 
RY, and others. 

The payment of a debt to a guardian before it is due, is not sufficient in itself 
to establish an unfair purpose. 

Where one, owing a bond to a guardian in failing circumstances, not yet due, 
held a note on such guardian, which he gave to an attorney to collect, with 
explicit instructions not to make an exchange of notes, but to collect the 
note given him, and with the proceeds to take up the bond due the guar- 
dian, and such attorney received a bank check from the guardian, and, be- 
lieving the money to be in bank, and that the check was as good as money, 
returned the note to the guardian, and took up the bond in his hands, it 
it was .Held, that, if done bonafide, this did not afford the ward a ground 
for purauing his former debtor. 
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CAUSE removed from the Court of Equity of Chowan. 
Samuel S. Si~nmons was ttppoilited tlie gua~dian  of the 

plaintiff, Joseph EI. TVynl~e, and as snch, received from the 
commissioner of the Court of Eqnity for tlic sale of land, 
three bonds, payable to 11imself as guardinn, b r  John A. Ben- 
but y and Tliomas Cenbury, one for $3025, due 1st of January, 
1356, anoiher, for the same snm due 1st Jtznua~y, 1857, aucl a 
tliii-d for t l~at  sum, due on 1st clay of'January, l G S ,  eacllof which 
said bonds mas executed on, and bore date tlie 1st of Janu-  
ary, 1855. On the con-~inissioner's reportil~g to the Court of 
Equity that these bonds were nndonbteclly gootl, title vns  01.- 

derecl by the Court, to be made, and the bonds clelive~ed to 
the g~iarclian, having been made payable to hi111 in al~ticipa- 
tion of such an order. Silnnlons failed, ancl n~acle n general 
n ~ ~ i g n ~ n e n t  of his efFefects 312 the 21st of Febi.n::~.y, ISSG, 2 n d  
the snretics to his gnnrdian bond 3130 f>~iIerl, and all t l i~ee  be- 
came, and aine stili hc~peleesly insolvent. The bolide of tlle 
DIessrs. Benbnry we1 e talien lip bg thew f ' ~  o r i l  Siniinonb, be- 
fore either of them beca~iie dne: a~itl  it n-rts ailedged t l ~ t  tliis 
anticiprztion was made in Axud of tlie lights of S i~ l~ ln i~ns '  
m u d ,  the plaintif?', Wjnne .  The first two n ere talierj up  nit11 
cash and business paper, tllen ,and befi~le, d i ~ e  to Thon~ns Cen- 
bury, and by 11im endorsed to S i n ~ n ~ o n - ,  niid l~einaincil good 
 until paid to him. A s  to tlie third note. i t  is alleged by the 
plaintiff, that that  as taken 11p with a note mhicll Siiri1.~i)ns 
owed Thomas Benbnrj,  upon dealings i11 the \-ear, l b 3 2 .  \i hen 
it was known to both these obligors that the gnnldian was in- 
solvent. and to s a w  his otlierwise desperate claim on Sim- 
mons. The prayer of the bill is to compel the Messrs. Cen- 
burry to pay the three bonds which Simmons held as gnar- 
d i m ,  and which were anticipated by tl ien~. 

The defendants, in their answer, deny p!atintiff's allegations 
as to their motives, and explain the trnu~action in this wnJ- : 
That the defendant, Thornas Benbury, in Jn1-, 1855, sold to 
Simmons his crop of wlieat at the price ~ J S  $3600, nl i ic l~ was 
understood, and intended to be a cash snlc, but in tlie act of 
delivering the wheat, he found that Simmons did not ha re  the 
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money, but offered to give him up the guardian note held by 
liim on the said Thomas and his son John A.; this was posi- 
tively refused on the part of the said Thomas; that it was then 
proposed by Simmons, if he would let him take the wheat 
which ha was in immediate reaclinces to ship on board of a 
steamboat, on which they were then aboard, that he wonld, in 
a few days, secnre the price, by delivering his note with 
Charles L. Pettigrew as his surety; but failing to do this, he 
sent his account against Simmons to his son John A., who 
lived in the neighborhood of Simrnons; that the best he could 
do with it, mas to take Simmons' note for the price of the 
wheat; which being done, Sininlons observed lie supposed snit 
would be immediately bronght, to which tlie defendant, John 
9. replied, that he did not mean to do so, but intended to send 
the note to another State, and enforce its collection by levy- 
ing attachments on his vessels and cargoes lying in the ports 
of that State ; that a gentleman of the bar, at Plymouth, who 
was the general attorney of Siii~oioris, interceded and persua- 
ded him not to take that conrse, for it wonld greatly hnrrass 
him, and told him if lie wonld leave the note with him, he 
could, and wonld collect it fiaonl the maker; this, after some 
hesitation, he agreed to do, and left it with him nnder the ex- 
plicit understanding that the gnardiwn note was not to be ta- 
Ben in payment of any part of it. This mas presscd npon the 
attorney, and he distinctly promised that the collection should 
be only made in money; that i t  was agreed, however, that 
when collected, the attorney might apply as mnch of it as was 
necessary to pay off the guardian note to Simmons; that af- 
terwards, he received the said guardian note from the attor- 
ney, who wrote to him that Simmons had paid him money 
enough to take up this note, and had agreed to confess judg- 
ment for the balance, about $800, at the January term of Tyr- 
re1 county court; this was done, and the remainder of the 
money made under this judgment. The defendants aver that 
they believe the whole sum could have been made by suit, if 
i t  llacl not been settled with the attorney; i t  turned out that 
tlie note was not paid in actual cash, but in a check on a bank 

4 
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in Washington, drawn by Simmons in favor of one of the de- 
fendants, which the attorney testified he took upon Simmous' 
assurance that he had the money in the bank, and which he 
had no reason to doubt. The letter of the gentleman of the 
bar, alluded to, is dated 1st January, 1856, and contains as 
follows : 

"1 enclose yon your note which I took up from Simmons. 
The note which I hold is credited with $3206 50, and the 1121- 
ance will be shortly paid. The settlement was all right. IIe 
made the payment out and o~zt, and I afterwards took up the 
note." 

This letter is filed as an exhibit. The deposition of tlie same 
gentleman is fully recited in the opinion of the Court. 

The defendants, Messrs. Benbury, aver that their part of 
this transaction was not colorable, but Zonn$de, and they be- 
lieve the same of the course taken by the attorney. No an- 
swer was filed by Simmons. 

The cause was set down for hearing on the bill, answer, ex- 
hibits and proofs, and sent to this Court by consent. 

Hoore, H h e s  and E. TV. Jones, for the plaintiff. 
Whston, Jr., for the defendants. 

RUFFIN, J. The payment of the two bonds which fell due the 
1st of January, 1856 and 1857, and were payable to, and held 
by Simmons, as tile guardian of the plaintiff, having been 
been made in cash, or the notes, or bonds of other solvent per- 
sons, endorsed by the defendant, Thomas Benbury, there is 
no ground to impeach it, unless it be that the payment was in 
anticipation. That is not sufficient, of itself, to have that ef- 
fect. I t  may often be to the interest of a ward to receive pay- 
ment of a debt before it is due. The ward may require the 
use of the money, or it may be a means of securing the mo- 
ney, or a better investment may be in contemplation. There- 
fore, in such a case, something more, and much more, must 
be shown than mere prepayment to establish an unfair pur- 
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I pose-nznlnufides-in making i t ;  and here there is nothing of 
the kind shown. 

In respect to the third bond, which fell dne in 1858, the 
case goes farther towards charging the Messrs. Benbury, in 
alleging the payment to have been made to Simmons in a 
note which he had given to Thomas Benbury for a crop of 
wheat in July, 1855, for $3800, and that it was made in that 
manner, because Simmons was then in failing circuinstances, 
and that was suspected by Benbury, which led him to adopt 
that plan, as the means of saving his debt. If that case were 
established, it would undoubtedly entitle the plaintiff to relief 
on this part of the case. Bnt i t  is prositively denied in the 
answer, aud not sustained by proof ; on the contrary, the evi- 
dence is the other way. I t  turned out that Simmons was, in 
October, and as far back as July, 1855, in embarrassed cir- 
cumstances, and that may have been, and probably was, sus- 
pected by Benbury, before it was generally. But Simmons 
had a very large property, and continued in good credit up 
to the middle of February, 1856, when he made a general 
assignment. Benbury, then, could have collected his debt by 
attaching Simmons' ships and cargoes in the ports of other 
States, or even by suits in the courts of this State, for i t  appears 
that for the balance of seven or eight hundred dollars, due 011 

the note of Simmons, judgment was obtained in January, 
1856, so as to give it a priority over the assignment, and the 
money was collected. But no great stress, perhaps, ought to 
be laid on these circumstances, since the Court would still 
hold Benbury liable, if he passed Simmons7 note in payment 
of his own, because he suspectsd him at the time, and with 
the view to save himself from expense and risk, and throw 
them on the ward of Simmons. Although Benbury might 
have thought that he could save his debt, and although he 
might have, in fact, saved it by diligence and means in his 
power, yet, as he could not suppose that any such diligence 
or means, would have been used on behalf of the infant, he 
would have been justly chargeable with a concurrence in the 
misapplication by Simmons of the money of his ward, if, in 
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trnth, he made the payment of his bond in that of Simmons' 
under such circumstances. The transaction would have been 
mnZr~f icZ~,  and with the view to n payment, not in money, nor 
what v7as certainly money's worth. but in donbtful paper of 
the guardian and trustee of the infant. The question, then, 
comes to this, whether the payment was intended to be in the 
note of Simmons, or was it in fact, in that note under the guise 
of being in money or the clleck Z On that point, the answer 
is as precise in its denials and in its statements, as it conld be 
framed in exculpation of the clefenclants, stncl is essentially 
sustained by tlie only proof taken. The answer states that 
Simmons proposed, instead of giving his own note for the 
price of the wheat, to pass the bond of the Nessrs. Benbury 
in payment; that the proposition was distinctly and instantly 
rejected, and he n.as told that the two transactions ~vould not 
be  connected, and that the other party meant to secure and 
enforce payment for the wheat b r  attaching his ressels abroad, 
and that Sirninons urged tliat sncll a cow.-e s h o ~ ~ l d  not he adopt- 
ed, and prc,n~isecl to rnake paymelit i l l  x few days, proposing to 
Benbury, to that end, to leave tlie notc with a gentleman of 
the bar, in Plymonth, who -was the geneid attorney of' Simmons 
vlio might receive the money; that accordingly, in September, 
1355, the note was thus left, but n.i41! positive instructionsnot 
to take in payment tlie bond heltl 1~y ;>imn~ons, which fell due 
in January, 1858, or any thing but Illoney, and that the gen- 
tleman afterwards informed Benbn~y illat, in October, Sim- 
mons had paid a part of his debt in nioney, with which he 
subsequently discharged the bond of Messrs. Benbnry, pro 
tmzto. Certainly, in all that, no unfairness of purpose can be 
imputed to these defendants. But, i t  is urged, on tlie other 
side, tliat hfessrs. Benbnry are bound by the acts of their 
agent, and that he did not receive payment in money, but in  
a check drawn by  Simlnoris, on a bank in which lie had no 
funds, and afterwards, exchanged with Simmons tlie check for 
the bond of the other defendants, which was a mere color.- 
It might we11 be questioned whether the acts of tliat gentle- 
man, who was rather the attorney of Sirnrnons, than of Nessrs. 
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Benbury, wonld affect the latter, when, in direct opposition to 
their positire instructions. But, be tliat as it may, and, sup- 
posing him to be tlie attorney of both parties, the Conrt does 
not find in the acts of that gentleinan any thing to impose a 
liability on XIessrs. 16enbm.y. 15s  testirvioriy has Been taken, 
and he aErnls the truth of the answer in all its details. H e  
states that John A. Benhnry mas prevailed on by him, not to 
liarrass Simmons by attachments in other States, and was in- 
ibrniecl by him t h t  lie tlionght he could collect tlle inoney for 
him ; that 3Ir. Benbnry instructed hi111 positively not to con- 
nect the two debts together, and to ~ w e i v e  notl~ing in psy- 
merit but money; that he applied to Simmons for payment, 
who proposed to excl~ange notes, arid he rejected the applica- 
tion, and infhrn~cd liiic of his instructions. That Simmons 
then said that he had not the money in hand, but had it to his 
credit in n bank at Washington, and would get it and pay it 
over in a few days; that he then asked Simmons whether he 
had the anioant in bank, subject to his check,. and tlie latter 
stated that he had. and that lie, the witness, had no reason to 
doubt it, and that, thereupon, he took the check in payment 
as money, arid cleli~elwJ 1111 to Siinrnons his note; that be- 
ing otlierwise occulied, he did not find it convenient 
to present the check for ten or fifteen days, and thttt then, 
meeting with Sininions, he informed hiin that he was author- 
ised I)y J1e~si.s. Benbury to take up their bond, a r~d  inquired 
of 11irn ~ ~ h e t h e r  he would as soon hare his own check as the 
money, atid he replied i l ~ e  check was inoney to him, as lie 
codd  di~aw other cl~eclis on the same fnnd, and, thereupol~. 
the business was closed, by returning to Sinimons tlie check, 
and receiving from hi111 the bond of the other party. Up011 
this statement, it is manifest that every thing depends upon 
the integrity of the closing transaction. As far as the personal 
acts of BIessrs. Benbnry go, there is no opening for an imptz- 
tation against them Nor does there seein to be any in refer- 
ence to those of the gentleman who acted betbeen the par- 
ties. His instractior~s were to receive money in payment.- 
But, in the transaction of business, payment is every day re- 
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ceived in checks on banks, and they are considered, to that 
purpose as much money as the notes of the bank on wliicll the 
check is dran-n-that is tiporl the supposition that the payment 
of the check is expected on presentment. The witness says, 
Siliilnons assuied him the funds were in bank to meet tlie 
check, and says, further, that he believed it, aiid had no  rea- 
son to doubt it. That lie acted in good faith in that ~ w p e c t ,  
111:q- inriher be inferred, from his lic~lcling the check instead 
of lxesei:ting ii ininiecliatelr. If the bank Eincl 11ee11 in tlie 
e a u e  place, the delay in the presentment might have been 
snspicions; but the parties re4clcd in Plyinoi~t l~,  and the 
c h e ~ l i  was on a bank in W:ishingtoi~, and i t  l ~ a y  well be 
that i t  was held upon the confidence that 120 ninn of hn- 
siness, who had ~ 1 3 -  regard fi)r Lis ellamctcr or credit, 
wonlcl cli.anr a check without funds-fi~rtiiied 1~p the poritive 
asswance of Simmons tlmt the fnnda n-ei e in Lmk. 111 such 
a case, the Coriit is not at liberty to infer pL ~ccc@t, cololalule 
pnqmse in opposition to the direct alitl positive statement of ,z 
respectable vi'rnecs, esl)ecially, ~vlieii !ic is the only pcrson nlio 
can ha1 e pe~+~oiia l  knowledge of tho motives of' the parties, 
and the pcrpose of tlie transaction. It may l)e :me, and pro- 
bably is, that Simmons did ]lot have the moliey in bank. Ent 
tlie other side  as not  bonnd to v e  that he had. I t  is snE-  
cient if tlicy believed he had, arid a c t 4  h/zn$ck. That tliey 
did, is a l)resninption aniliorised, first. h j  the nsnal course vf 
Bnsinesa, and liest, by the assertions of Simmons on the snb- 
ject, and the credit .\.;hiel? the nitness says he gave to his as- 
sertion. 

I t  m ~ s t  1:e declnrecl, therefore. that the paj  ment of the last 
bond, by Ness1.s. Bel:h~i!.,v, TI-as believed and intended by the::? 
to be an actual p a p e n t  in mouej- iil good faith, and, there- 
fore, that t h e j  are not responsible o x r  again for the bond.- 
1311 dismissed n-itli costs. 

PER C m ~ a x ,  Decree accordingly, 
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SETH DAVIS, Adm'r, against THOMAS L. HALL, Ezecutor. 

I t  is usual to plead a decree in bar to a second suit for the same thing; but 
where the bill itself sets forth the substance of the pleadings in the former 
suit, and the decree given in it, and prays a discovery of facts contrary to 
the declaration then made, and a decree inconsistent with that decree, so 
that there is no need of a plea for the purpose of identifying the parties, 
and the subject matter of the second suit as being the same with that of 
the former, the objection may be taken by demurrer. 

CAUSE removed from the Court of Eqnity of Craven County. 
The bill professes to state the pleadings, proceedings and decree 

in a snit brought in the Court of Equity, by the present defend- 
ant, Hall, as executor of Alexander Carter, against the present 
plaintiff, as administrator of James P. D a ~ i s ,  which was tried 
in this Court, as reported in 3 Jones7 Eq. 413. It sets forth a 
declaration in the decree, that the funds with which the slaves 
were purchased by his intestate, belonged to Carter, and were 
held by the intestate as Carter's agent, and that his executor, 
therefore, had an equity to follow the funds, and to have the 
slaves that were purchased; and then a decree thereon that 
the defendant in that suit should deliver tlie slaves to Hall, 
and convey them to him as the executor of Carter. I t  further 
states that tlie slaves mere accordingly delivered and convey- 
ed; and that, afterwards, upon certain proceedings by the 
legatees of Carter against Hall, a receiver of the estate of 
Carter, has been appointed, and has the slaves in possession. 

The bill then states that the ground of the decree was, that 
Carter mas tho entire owner of the debts for which the intes- 
tate-took the negroes, and, therefore, that the intestate held 
the whole of them in trust for Carter. But it alleges further, 
that, in fact, Carter was not thus the owner, but that when he 
employed the intestate Davis, as his agent to collect the debts, 
i t  was known that they were doubtful, and that the collection 
monld be dificult, and for that reason it was agreed between 
Carter and Davis, that the latter should have one half of all 
the debts collected by him by way of compensation for his 
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services; so that, in truth, but one half of the fund belonged 
to Carter, and the other half belonged to the intestate, D a r i ~ ,  
and by consequence, the intestate of the present plainti8 
held but one half of the slaves in trust for Carter or his exec- 
utor, and ought to have been allowed to keep the other half 
of thein as the estate of the plaintiff's intestate. The bill fur- 
ther states, that the original slaves were a woman and tivo 
children, aud that they have increased to the number of ten 
er more, and that tileir maintenance was troublesome and ex- 
pensive, and onght to be reasonably coinl)ensated. 

The bill is filed against I-Iall, the executor, and the other 
persons who claim the slaves uncle]. Curter's will, and the  

prayer is, that the negroes may now be divided, so as to littve 
a moiety allotted to the plaintiff, and for an account of the 
profits and expenses of the slaves and a decree for thc pay- 
ment of any balance that may be fonnd due tliereon to the 
plaintiff. 

The defendant demurred both as to the discovery and the 
relief. 

J. 7.P. B q a n ,  for the plaintiff. 
Dormell aod Green, for the defendant. 

RUFFIN, J. This is not a bill of review; not alleging any 
error of law or fact in the decree. Nor does the bill rdlege 
my frand in obtaining the decree, nor otherwise impeach it 
except in the single particular, that, the allegation in the form- 
er bill, that the fund with which the slaves were pnrcliased 
belonged entirely to Carter, and the consequence deduced 
therefrom, that, in the view of this Court, Carter mas entitled 
to all the slaves. The bill states, that the present plaintiff' put 
in his answer in the former suit, but i t  does not profess to set 
forth either the tenor or substance of the answer in reference 
to n denial or admission of Carter's claim to the money or the 
slaves, nor whether i t  set up the agreement, now alleged, in 
respect to an equal division of the funds collected, nor wheth- 
er the slaves were wholly or in part the intestate's. No  rea- 
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son, indeed, is given, wily the question now made was not prc- 
hented in the former snit, nor any allegation that it was not 
l~inde and proofs taken on it. The point was plainly in issue 
in  that cause, whether the answer inade i t  directly or not; f'or 
i t  was involvecl in tlie allegation of C:xier's ownership of the 
fund, atid evidence that a part of the fl~rld belonged to Davis, 
would hare  answered Carter's claim 2 1 ~ 0  tauto. As that is 
tlie case, the decree then ride, and standing tuirevcrbed, curl- . . 
cludes the 1.ig11ts of the parties to that canhe, :md those clnlnimg 
under t l~eni,  as to all the matters fonncl or tlecl-ced ill tllat cause. 
For litigation would be inte~minable,  if after a decree i l l  a 
cause fonricled on tlic allegations and ~ ~ r o o i b  in t i i :~ t  caiise t l ~ c  
party could, upon an original bill, cbtai~i a tlcct ee 0 1 1  rile :,mile 
matter in opposition to the first decree. simply iil)o:r ihc g*on~itl ,  
that the titles of the parties were d;fYerent i'1o111 n-hat tiley 
mere before declared-at tlle same ti:ne, nut ilnputing ally u n -  
dnepracticesin obtaining the decree. The Court caliiiot be thus 
called on to pronounce opposing decrees npo!l the very s a n e  
subject matter. Upon illis point, the Court cntertnins I I O  

donbt. There lias been solne hesitation upon 11lc question, 
whether a demurrer was tlie proper inode of raising t!ie 
point, as i t  is usual to plead a decree in bar to a. seco~ld snit 
for the same thirig. Cnt  here, the bill itself sets forth the sub- 
stance of the pleadings in the first suit aucl tlie decree given 
in it, and prays a discovery of facts contrary to tlie declara- 
tion then inade, and a decree ir~consistent with that decree. 
So, there is no need of a plea for tlie purpose of iclentifS.ing 
the parties and tlie s~l)~ject-rnatter of this snit as tlie s:me as 
those in the former. There is nothing left, then, but the na- 
ked qnestion of law, whetller the same parties can litigate the 
same matter over and over again ; and that question arises as 
well on the demurrer as it would have done on a plea. De- 
murrer sustained and bill dismissed. 

PER CURIAM, Decree accordingly. 
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Z. R. IlINTON against I?. ODENHEIhfER and 0the1.s. 

There is no p~inciple, on which, after the satisfaction of a judgment for a 
partnership clcbt, by ouc of the partners sued, equity ought to extend or 
preserve the vitality of the legal security, under the guise ofan assignment, 
so as to c11al.ge t l ~  bail of the other partner. 

The bail of an absconding partuer 1s under no obligation to surrender his prin- 
cipal for the l~enefit of another partner. 

i t  ~vould seem thnt the h i 1  of one partner, mould have no power to arrest 
his principnl niter thc debt llacl been in fact paid by anotller pzrtner. 

~IPPEAL from an interlocutory order of the Court of Equity of 
Wayne county, dissolving an injunction. 

Oclenheimcr and a l e  Xinzcsheinier were copartners in 
tr:idc, and became intle1)tetl to Waldheinter cS: Grossinayer, 
and m.ew sued, and judgment obtained in Wayne. The plain- 
t i 8  was the special hail of Mir~zeshcimer, who absondecl and 
v e n t  to Ncw 1.01.6. Odenheirncr paid tile debt and costs, but 
satisfaction was not entered, and instead of that, he obtained 
fi.om the creditors an assignnlent of the judgment to Thomas 
lFoilomel1 in trust for Oclenheinler, with a view to charge 
IIinton, as the bail of Ninzesheimer ; and he afterwards pros- 
ecuted tlie bail to jnclginent in the name of the plaintiffs a t  
law. Pending the 5cir.e f ~ ~ c i n s ,  Oclenheirner gave IIinton 
notice, that 3 h z e s h e i n ~ c r  was resident in the State of New 
Torli, :md requil*ecl him to surrencler him-alleging that Min- 
zesliei~uer was largely indebted to him on their partnership 
dealings, and, therefore, he wished him brought back, that he 
might settle with him here, instead of beiug forced into liti- 
gation n it11 him in Kern Tork. 

The bill was filed by IIinton against tlie plaintiffs a t  law, 
Oclenheimer and I-Iolloweil, praying for relief and an injunc- 
tion against the judgnlent against him ; and the injunction 
mas awarded. But on the coining in of Odenheimer's answer, 
setting out Minzesheimer's indebtedness to the firm and his 
absconding, so as to throw the debts of the firm on this cle- 
fendant, the injunction was dissolved ; and the plaintiff ag- 
pealed. 
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~ Iloward, for the plaintiff. 
Bortch, Strong and K: 2'. Battlt, for the defendants. 

REFFIN, J. The Court is not aware of any principle, on 
which, after the satisfaction of a judgment for a partnership 
clebt by one of the partners sl-ied, einity onght to extend or 
])reserve the vitality of the legal security, under the gnise of 
ail assignment, so as to charge the bail of the other partner. 
I t  has been called z strong instance of the application of the 
principle of snbstitntion to give a surety this right against the 
bail of the principal ; and me think that carries the principle 
as far as authority or reason will s~lstain us. But partners 
are not entitled to t l ~ e  equity accorded to sureties. They are 
not sl~reties-one for the other; b n t  each is a principal debt- 
or, and tlie joint eEects the primary fund for the payment of 
their joint debts. When that fi~ils, then, each is liable ont of 
his separate pi-operty by force of his legal contract, and, as a 
principal debtor. There is nothing in the relation of a cred- 
itor of a firm towards the diXerent members of it, which 
cl~arges tlie creditor with the duty of protecting one of the 
inembers against the other, by preserving or assigning all the 
securities he I ~ R S  have. The partners all stand alike to the 
creditor ; being all principal debtors, and equally liable for the 
debt prirnxily in equity, as well as at law. I t  is suflicient for 
the creditor to abstain from coiicnrrins in the fraud of one 
partner on another ; and he is mider no obligation to see that 
the one does not get an advantage over the other, or to aid 
the olle against the dishonesty of the other. I11 fact, when 
the debt is pait?, tlie creditor has nothing more to clo with it, 
ancl tlie pag iiient becomes, merely, an item of' acconnt in the 
books of the f i 1 x 1 ,  whicli concerix the partners alone. There 
is no reason, therefore, why payment of the firm debt by the 
~artnel-s,  or one of them, should he considered in equity any- 
thing but payment simply ; or why a juclgment, for it, should 
be kept on foot, to enable one of the partners to charge the 
other; much less to charge the bail of the other. As to the 
idea, that Odenheirner has an interest, that his partner should 
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be  brought back to this State, v l ~ i c h  can be clone only through 
the bail, there are sever:tl answers : I n  the first place, tlie 
bail is ~lncler no oblig,ztion to hinl to perform tlial service. 
Ilia contract is with tlie creditor done,  and for the creditor's 
benefit, and the creditor is riot ch:wgecl with ally dnty to tile 
respective partner,, as have seen, wliicll wo~ild entit!e 
either of the~il  to call for :in aesignn~eiit. 111 the liest place, 
after tllc payment of a judguiel~t in h c t ,  by tlie l )~ . i~ ic ipd  
debtor, or m e  of tlle~ll, t l ~ e  au t l lo r i i~  of the bail of' :i~l()ilii'r 
p r t y  to tlie juclgtlent, also n l)rinc.i1d, to &;.rest I l i a  principnl 
for the purpose of a snrr~udei., \voulcl at leadt, :~ppnrently, Lc 
g~Jrie at law. 

Ulmn the whole, the Court is of opi~iion, cle;iriy, t h t  the 
doctrine of subrogation cannot be n1)l)liecl Itetv..eeil p:~rtller> 
atid joint priucipals, so as, after i ,n~-f i l~t i t  to the creditor, to 
aiiect the bail of one of tlletil f i r  :lie benefit of the other. I t  
is against conscience to enforce the j~iclgu~eut for 211:11 purpose. 
r 7 l l le  iiiterlocntorg order was, t l i e r ~ i i ) ~ e ,  erroncons, and tlie ill- 
junction ought to Imve been contiiiucd ; which mill bc certi- 
fied to the Court of Equity. 

PER CUIZIAX, Decree accordingly. 

1 mas the owner of a judgnlent ngainst on,,. wk) ,  it was supposed had rrau- 
cluleatly conveyed his lal:cl, and i t  w ; s  a,g,c(: ! bctweca 11in1 and 12 that tile 
latter should have the control of the esiJi.n:;.)ii :LIIL~ try tile validity of the 
debtor's conveyance, and that he should 1:;ivi. hlt 'of what could 1)c collec- 
ted; B bought in the land for. a nominal S:I:II--recoverecl it in an action of 
ejectment, and sold it for sevel,al times tile ; t : i~uut of A's debt; Beld that 
A was entitled to half the amount of liis 2cLt out of tlie proceeds of this 
sale ; and no more. 

CAUSE removed from the Court of Equit,y of Orange county. 
The plaintiff held a note on one William Copley for $240, 
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on which a jndgment was obtained in the County Court of 
Orange, and tlie defendant, professing to be insolvent, the ex- 
ecution thereon was returned mcllct bona. About the time 
the note was given, William Copley made a deed of trust of 
his land to secure his brother Anderson CopIey, in a debt for 
its apparent value ; which the defendant told the plaintiff, 
and others, he believed to be fraudnlent ; whcrcnpon, it  Was 
agreed between him and the plaintiff, that he should hare 
control of the execntion, and if lie could maBe tlie debt out of 
the land, he should have half of it. Accordingly, he (defend- 
ant) took the matter in hand-had the execntion levied on the 
l a d ,  and it advertised ; but, being obliged to be absent from 
the State on tlie day of sale, lie procured one J. B. Leathers 
to attend in his place. IIe  instructed Leathers to rnn the 
land up to tlie amount of the debt, and if i t  went for less, to 
buy it for him. Copley's trustee attended and forbade the sale, 
in consequence  lier re of, i t  was cried off to Leathers at $10. 
The def'endant took a sherib's deed and brought an action 
thereon. After a protracted contest in an action of ejectment, 
the defendant recovered the land and sold it to one John Lea- 
thers f'or $700. The plaintiff demanded to share eqmlly in 
this sum, or at least, to the amonnt of half the debt ; and the 
bill is brougl~t to enforce that demand. 

The defendant insists that he is only entitled to one half of 
the ten dollarc, for which the land was sold to Leathers. The 
facts appear substantially from the defendant's answer and 
the deposition of J. B. Leathers. 

Miller, for the plaintiff. 
Philliys, for the defendant. 

BATTLX: J. The plaintiff does not profess to set forth in his 
bill, all the terms of the contract between himself and the 
defendant, relative to the collection of the claim, which he, 
tlie plaintiff, had against William Copley. H e  merely states, 
in general terms, that the defendant undertook to collect i t  for 
him "npon shares." The defendant alleges that the agreement 



410 IN THE SUPREME COURT. 

James v. Morris. 

was made after the plaintiff had obtained a judgnient against 
Win. Copley, who had c,,iiveyed his land to his brother, Ander- 
son Copley, as was supposed, in fraud of his creditors, and that 
the contract was, tliat lie should have an execntion, issued on the 
plaintiff's judgment, levied upon the land, and would malie it 
bring enough to pay the judgment if lie coalcl-the plaintiff 
agreeing to give hiin, half the - rcliase-money. The only wit- 
ness examined in the cause, John IZ. Leathers, proves tliat 
the agreement between the parties was, tliat the defendant was 
to save tlie debt if he could, by having the plaintiff's execn- 
tion levied npon tlie laud above mentioned, and the plaintiii' 
was, upon its being saved, to give hiin one half of it. At  the 
sale of the land, the witness, as the agent of the defendant, 
who was necessarily abscnt, was instructed to ilialie it bring 
the a~ i~oun t  of tlie plaintiff's debt, or to bny it for him, the 
defendant. 

W e  think tliat the fair construction of the contract betveen 
the parties, as evidenced by what was said and done was, that 
if tlie defendant could llriakc the amoruit of the plaintiff's debt 
out of the land in qnestion, he was to have half of it. 1Te did 
make i t  by means of his purchase, and subsequent sale of tlie 
land, and we think that he is bound in equity and good con- 
science to pay the plaintif? one half of it. I t  is ridiculous to 
suppose tliat the parties meant to divide a mere noniiii~~ls~111, 
while the defendant was to take and keep for his own use 
whatever he conlcl make from the pnrchase of the land in 
question. I t  has been, indeed, strongly insisted that tlle plain- 
tiff is entitled to one half of the amount for whicli lie sold the 
land, after deducting the expenses of tlle litigation by which 
he recovered it. The argument is, that he was agent for the 
plaintiff, dealing with his funds, and, therefore, accountable 
to him for whatever was made out of them, after retaining tllc 
stipulated compensation of Gfty per cent on the amount. If 
the premises were correct, the conclusion would be legitimate; 
BaZZ v. Davis, 3 Jones' Eq. Rep. 413. But we do not think 
that a fair construction of the contract between the parties, 
invests the defendant with the character of agent for the plain- 
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tiff, to manage his funds. The defendant was, at his own costs, ~ to make an attempt to save the plaintiff's debt against Wil- 
liam Copley. I t  is truly, that in doing so, he was to have the 
control of the plaintiff's jnclgrnent against Copley, hut the 
plaintiff was not to be responsible for any of the expenses or 
costs in the managenlent of the bnsiness. All these were to 
be borne by the defendant alone, and if lie should suceeed in 
saving the plaintiff's debt, he m s  to hare one half of it as a 
compensation for his trouble, risk and expense. IrIacl the !it- 
igation, which was necessary to recover the land after the cle- 
fendant had bought it at the execntion sale, proved adverse, 
there is no pretence that the plaintiff conlcl hare been com- 
pelled to pay any part of it. As it proved successful, XTe 
think the defendant is entitled to the land or its proceeds, and 
that the extent of the plaintiff's claim against the defendant 
is for one half of his debt with interest, and for that, as well 
as for his costs, the plaintiff may have a decree. 

PER CURIAM, Decree accordingly. 





CASES I N  EQUITY, 
ARGUED AND DETERMINED 

I N  THE 

SUPREME COURT OF NORTH CAROLINA, 

AT MORGANTON. 

-IFGUST TERM, 1859. 

JOIIY HARRIS axd others, ugainst JOHN ROSS and others. 

Where one legatee can resort to two funds, and another to but one of them, 
the formrr shall not be allowed to resort, in the first instance, to that which 
is the sole reliance of the latter legatee. 
A charge upon land by will, for the maintenance of one who is deaf, lamt= 

ancl Iielplc.ss, to begin immediately, and to continue during the life of such 
beneficiary, is to be preferred to legacies of an ordinary character charged 
on tile residue of the estate after the expiration of a life interest therein. 

There is no reason, generally, why land devised to several, burthened with a 
charge for the maintenance of a person, shall not be sold for a division;-- 
but this must be done cum onere. Where, however, the maintenance of 
such person can be had on the land itself, but, probably, cannot be secured 
by a sale, a Court d Equity mill only order it, experimentally, to ascertain 
how the fact is. 

CAUSE removed from the Cow3 of Equity of McDowell Corn- 
ty. 

Lewis Harris made his will in July, 1845, containing the 
following provisions : 

5 



414 IN THE SUPREME COURT. 

Harris v. Ross. 

"I give to my wife all my lands with all my stock of every 
kind, and all my farming tools, and household and kitchen 
furniture, to be fully possessed by lier during her life, or wid- 
owhood. My daughter, Sarah, to have her maintenance off 
the land, during her natural life. I give to my two sons, Giles 
and John, three hundred dollars each ; to be raised out of my 
estate at the death of my wife. I give to my grand-son, Joab 
Harris, sixty-five dollars, when he arrives at the age of twenty- 
one years. The balance of my estate, after the payment of 
my debts, to be equally divided b e k e e n  all my children." 
H e  appointed his son John IIarris and John Ross, executors; 
and the testator died shortly afterwards and both of the exec- 
utors proved the will, and left the effects in the enjoyment of 
the widow, vho  lived on the land, and kept her daughtel., Sa- 
rah, with her. She, Sarah, was almost entirely deaf, had 
but one hand, and being considerably advanced in Sears, was, 
therefore, unable to perform any labor, or earn any thing to- 
wards her maintenance. The widow died in March, 1856, and 
a t  her death, administration of her estate was granted to her 
son Giles, who took possession of her efiects; and at the same 
time, Ross, as executor of the testator, took possession of such 
of the personal things originally belonging to the testator, 
as were left by the widow. Giles Harris had lived with 
his mother and sister on the land, and wsrked it so as to main- 
tain them; and after the widow's death, he and Sarah contin- 
ued in the possession of the place, as before, for the purpose of 
maintaining Sarah. 

The bill is filed by John IIarris and Joab Harris, and the 
other children of the testator, against Giles, Sarah, and John 
Ross, and seeks an account of tlle personal estate of the testa- 
tor and intestate widow, and that the latter may be equally 
divided among all tlie children, who are lier next of kin, and 
that the former may be applied to the satisfaction of the seve- 
ral pecuniary legacies to John, Giles, and Joab, if sufficient 
for that purpose, and praying for a sale of the land, which the 
bill alleges to be of the value of $2.500, and that out of the 
proceeds, a sufficient sum shall be set apart, in tlie first in- 
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stance, and invested so as to yield interest annually to an 
amount adequate to the comfortable maintenance of Sarah, 
and out of the residue, the legacies to the two sons and 
grandson, or any balance of them, satisfied, and the surplus 
divided among all the children, under the residuary clause. 

The answers of Ross and Giles Harris, set out accounts of 
the personal estates of the testator and Mrs. Harris; and that 
of the latter and Sarah, state, that she is decrepid, and so in- 
firm, as to be wholly unable to provide for herself, and was 
the peculiar object of the care of her parents--that the pur- 
1)ose of her father, in charging her maintenance on his land, 
was to provide her with a home, and secure, certainly, the 
means of her subsistence by an income, issuing ant of the land ; 
that the profits of the land which is cultivated for her, by her 
brother Giles, is barely sufficient to afford her a scanty subsis- 
tence, and would not do that, if she were not saved the ex- 
pense of hiring a house, by living in that on the land; that 
the whole value of the land does not exceed $1.000, and that 
i t  would not sell for that sum ; and that the interest thereon, 
wonlcl not support her in her present condition, much less, 
would it be adequate, hereafter, as she is old, and her infirmi- 
ties increase yearly, so that each succeeding year will proba- 
bly add to the expense of her maintenance ; and, therefore, 
she insists that the land ought not to be sold, as she is willing 
to take it as it is, in satisfaction of the charge of her mainten- 
ance. 

To facilitate the hearing, the parties consented to have cer- 
tain inquiries made by the master, and he reported the nett 
balance of the testator's personal estate to be $148.47, in the 
the hands of the executor, Ross, and of Mrs. Harris' estate to 
be $72.52, in the hands of the defendant, Giles Harris. H e  
further reports, that i t  will require the sum of $80 a year to 
maintain Sarah, comfortably, and that the land would not sell 
for more than $1000, and that the interest thereon would 
not support her; but,.that the use of the land and houses, if 
unsold, would afford her much more comfort, as a home. 

Neither party excepted to the report, but the plaintiffs in- 
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sist that tlie master is mistaken in finding the value of tlie 
land, and say that they will make i t  bring much more. 

Gaither, for the plaintiff. 
Avery, for the defendant. 

RUFFIN, J. Of course, the small sum in the hands of Giles 
Harris, as administrator of his mother, is subject to distribu- 
tion amongst her next of kin, and there is no reason why it 
should not be made immediately. 

The personal estate of the testator, Harris, in tlle hands of 
Ross, cannot, until after the sale of the land. I t  is, indeed, 
applicable to the legacies to the two sons, and the grandson, 
but i t  may not be iu equal proportions. For the latter lega- 
cy is payable ont of the personal estate only, while the other 
two are charged upon the whole estate, including the land.- 
Neither is to be defeated, if there are funds for their satisfac- 
tion, and, as it is ascertained tllat the personalty is not sufi- 
cient, and that, if divided,pro rata, the grandson will lose the 
the larger part of what is given to him, the application must 
be deferred until it shall appear what the land will raise, clear 
of Sarah's incumbrance, as i t  may bring enough to allow a 
payment in full to the grandson out of the personal estate, and 
then leave a sum, with the residue of the personal estate, suf- 
ficient to pay the $300 to each of the sons. In the meanwhile, 
the parties may require Ross t3 bring the money into court, 
and have i t  invested at interest, until i t  shall be seen how i t  
ought to be applied. This is npon the colnrnon doctrine that 
testators intend the payment of all their legacies, if there be 
f ~ ~ n d s ,  and that where one legatee can resort to two f~mds, he 
shall not resort to the one, iu the first instance, to which alone 
the other can look, so as to exhaust it, and defeat the latter. 

With respect to the principal question, arising out of the 
provision for the daughter, Sarah, it may be observed that i t  
is assumed in the pleadings on both sides, that it is tlie prefer- 
able charge ; and the Court considers that to be correct. That 
charge, attached to the land immediately npon the death of 
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I the testator, and came into enjoyment as against the mother, 
the tenant for life; she held subject to it, and the will contin- 
ues it, during tlie daughter's life; consequently, it continues 
to exist in the same state against those who take after the 
mother. But it is nothing more than a charge. No estate in 
the land vestccl in her, nor any right to the possession against 
the heirs at law. It is clear, that the testator did not intend 
any thing of that kind; because he directs the $600 for his 
sons to be raised ont of his estate cct the c7eath of his wife, and, 
therefore, he :nnst liave contemplated that a sale rnight then 
1)e necessarj, notwitlistancling the daughter might he living. 
A11 the perltlesity in  thc case, arises, therefore, ont of a donbt, 
mhetl~er a sxle will insare a proper maintenance for the daugh- 
ter and leave any thing for the heirs, or the t vo  sons. If it 
will not, as tlie master finds, it is manifest, that a sale can do 
no good to ally one; and, therefore, as the land is all she has 
to look to, and she is willing to occupy it for her charge, there 
ought not, in that case, to be a sale, but she ought to be left 
in  the enjoyment, unless tlie residnary devisees prefer having ~ it sold, and securing to her an annual sum for maintenance.- 
That is nut likely to take place, as she, and the defentlant, 

! Qiles, are tmo of the devisees, and they are both opposed to 
tlie sale, at present. But, tlie other parties insist that the land 
rt7ill bring a sill11 snfficient to secure the sister's :naintenance, 

I -tliscl~arge tlie pecuniary legacies, and leave a snrplus; and 
they f'urtl~er insist, that the o111y way to determine that, is by 
a sale. The Court, therefore, thong11 inclined to concur with 
the master, as to the arrangement, best for tlie f'amily, is oblig- 
ed to have regnrd to the rights of the legatee, John IIarris, 
and of those entitled to tile residue, so as to give them the op- 
portunity of, at least, an experimental sale, whereby it can be 
seen whether it will duly secure the maintenance of Sarah, 
and a t  the same time, yield anything for the other parties. It 
must, therefore, be declared, that Sarah is now entitled to the 
srlm of $SO annually, for her ma'intenance, and also, that she 
is entitled to have such fnrther sum allowed her annually, as 
from time to t h e ,  fimn her increasing age and infirmities may 
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be proper, with liberty to her to apply therefor. The sale will, 
therefore, be made on these terms : That the purchaser shall 
give bond and good security to pay into Coilrt, on a certain 
day, annually, the sum of $80, for the use of Sarah dnringher 
life, and that the same shall also be a charge on tho land, and 
that for the principal sum, which, at six per centnm, will yield 
interest to the amonnt of $80, namely, the sun1 of $1333.33&, 
the purchaser shall give bond and good security, payable up- 
on the death of Sarah, and as a further security, that the title 
of the land be retained until the further order of the Court: 
and that for the residue of the price, over and above the sun1 
of $1333.333, the purchaser give bond and good security, 
payable at one and two years with interest from the first day 
of the next term of this Court, subject, when collected, to the 
future order of the Court, so that it may be applied, if need 
be, to enlarging the allowance to Sarah, or to the other pur- 
poses of the will as may be right. Unless the land shonld, 
therefore, bring at least $1650, it wonld not, in the opinion of 
the Court, yield an adequate security for the daughter's main- 
tenance, and the sale onght not to be confirmed, but, she left 
in the occupation according to her offer; and, therefore, the 
master will not let a purchaser into possession at a less price 
than that snm, until he shall have reported the sale to the 
Court, and the further order of the Court thereon. 

PER CURIAM, Decree accordingly. 

WILLIAM BREWER and othem againsl JAMES CHURCH. 

Where the sons-in-law and an only son of a very aged man, without the par- 
ticipation of the wives of the former, and without the knowledge of the fa- 
ther, entered into a written agreement that they would divide all the pro- 
perty of the father eqnally among them, it was I3eld that on the father's 
afterwards surrendering the personal property to the sons-in-law, and con- 
veying the land to the son, a specific performance of the agreement against 
the son, would not be decreed. 
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CAUSE removed from the Court of Equity of Watauga county. 
Philip Church, a very aged man, in the year 1854, was 

living with his daughter Lucy, who intermarried with one 
Nathaniel Church. While residing there, five of his sons-in- 
law, Samuel Grier, Joshua Grier, William Brewer, Benjamin 
Hartly and G. S. Lind, with his son, James Church, met to- 
gether, and in his absence entered into an instrument of 'wri- 
ting as follows : " Whereas, the estate, now belonging to 
Philip Church, senior ; we, the undersigned heirs of the afore- 
said Philip Church, being present, do by his conseht, take 
down an inventory of all the property now claimed by the 
aforesaid Philip Church, for which, we, the undersigned heirs, 
do agree to have, or make sale of, and divide the proceeds 
thereof, as we, the undersigned heirs, may hereafter agree on. 
This indenture, made and agreed on between us, to which we 
assign our names. This is the amount of property now be- 
longing to the aforesaid Philip Church, to wit: two negro 
men, one brown mare, one yoke steers and cart, six head of 
cattle, twenty head of hogs, nine head of sheep, together with 
about eleven or twelve hundred dollars in notes and accounts, 
with $20 cash on hand, together with all his lands. We, the 
undersigned heirs, being present for this cause and intent, the 
day and date above. Witness our hands and seals. 

(Signed,) JAMES CHURCH, 
his 

WM. X BREWER, 
mark 

JOSHUA GRIER, 
his 

SAMUEL X GRIER, 
rn ark 

BRYAN HARTLY, 
G. S. LIND." 

The said Philip was not present when this paper was signed 
by these parties, and has not, in any way, recognised the same. 
The bill alleges that, subsequentIy to the execution of this in- 
strument, the defendant, James, took from his father, the said 
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Philip, a deed for the above land, and sets up claim thereto, 
as his sole right and property, which, they say, was obtained 
by fraud and imposition. They allege that several other chil- 
dren of Philip Church, whose nanles are given in the bill, but 
who are not made parties thereto, have been advanced in full 
propo,rtion to what they, plaintiffs and defendants, would re- 
ceive under this arrangement; that finding James Church 
determined to hold on to what he could get nnder the deed, 
from his father, they took into their possession, and have di- 
vided among themselves the persolla1 property mentioned in 
the instrument of writing above set out. The plaintiffs pray 
a specific performance of the contract above set out, and for 
a sale of the land mentioned therein, and an account of the 
rents and profits during the time it has been occupied by the 
defendant. 

The defendant answered, admitting the execution of the 
instrument set out in  the plaintiffs7 bill, but says i t  was never 
intended between the parties to be enforced ; that his father, 
Philip, who is is still alive, but very old, fell under the control 
of a son-in-law, one Nathaniel Church, who was <wasting his 
property, and this agreement was entered into as a means of 
getting it out of his hands ; that it was so far successful, that 
he gave up most of the personal property to the plaintiffs in 
full satisfaction of their shares of his estate, and that the deed 
to him was made with a like intention ; that his father often 
expressed an intention to give him three hundred dollars more 
than his sisters, and that the value of this land is not more in 
amount than that slim ; that, moreover, he has taken the old 
nlan to his house and has maintained him for the last twelve 
months, and expects to do so for the remainder of his life ; 
that the deed was the voluntary act of his father, and that 
there was no fraud or imposition in this transaction. H e  sub- 
mits that a specific execution of the instrument, insisted on, 
mould be harsh, unequal and unjust, both towards his father 
and himself. 

There were replication, commissions and proofs taken in the 
cause, and being set down for hearing, was sent to this Court. 
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Folk, for the plaintiffs. 
Gaither*, for the defendan t. 

C ~ T T ~ E ,  J. IIad the agreement, nientioned in the plead- 
ings, been executed by  all the children of Philip Churcli, 
senior, or by a11 of them who liacl any further clai~ns upon liis 
bounty, and had provided for an e q i d  division of his plsoper- 
ty among them with llis consent, a very interestilig q u e s t i o ~ ~  
mould have Ixen presented. whether the Court of Equity 
would not h a r e  sustained it against any one of them, 
who should enbsequently linve obtained a conveyance fro111 
the father, incousistent wit11 it. It seexs to be settled, t l ~ a t  if 
two expectant devisees, or legatees, agree to divide equally, 
whatever devises or legacies they may talic ~uidor  tlle will 
of' a particular devisor or testator, the argrcenlent of' one shall 
be regarded as a valuable consicleration f'or tliut of the other, 
and the contract will be enforced in equitx. Can the case, 
first snpposed, be distingnislied in principle from t!ie second ? 
If so, can it, nevertheless, be sustained npon tile ground of 
being a fair family anangenlent ? These itre interestiug en- 
quiries, into which we will not enter, as n-e think the i k t s  of 
the present case do not fairly present them. Tlie instrnment, 
by which the agreement of the parties is testified, 1)nrports to 
be executed by the " heirs" of Philip Clifircli, and 1)rovicles 
f'or mn1;ing an inventory and for a division of his l ~ ~ ~ o p e r t y ,  
real and personal, or of the proceeds thereof arising froin the 
sale, the division to be made, " a 3  we, the undersignecl may 
hereafter agree on." The persons who signed the instrument, 
and who are, therefore, " the ondersigned," are the defend- 
ant, who is a son, and some of the hnsbancls of the cla~lgliters 
of Philip Cilnrch; and tlie instrument concludes, a we, the 
undersigned heirs, being present for this cause and intent, tlie 
day and date above written." I t  is manifest, upon the slight- 
est inspection, that the instrwnent is open to the criticism 
of being very vague and indefinite as to when, how, and in 
what proportions the property, or its proceeds, were to be di- 
vided between " the undersigned." But waiving any .objec- 
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tion of that kind, there is no mutuality in the contract, so 
far, a t  least, as i t  relates to the land ; about which alone, the 
bill seeks relief. The undersigned husbands have a very lim- 
ited interest in the land, compared to that of their wives, who 
are not parties to the inst~*nment at all. Not being parties, 
the femes are not bound by the agreement made by their 
husbands, touching their real estate, and hence, there cannot 
be any mutuality between the defendant and the other par- 
ties to the arrangement. H e  could not obtain from them an 
equal division of the lands by virtue of their contract, and on 
that account, a court of equity onght not to enforce a specific 
performance against him, but ought to leave them to what- 
ever remedy the law would give them for the breach of the 
contract by him. 

The bill must be dismissed with costs. 

PER CURIAM, Bill dismissed. 

JOHN A. FLEMING and others against A. B. CHUNN. 

Where, by articles of agreement, A is to make title to, and B pay the pur- 
chase-money for land, on a certain day, and B fails to pay the money at 
the time specified, but it is afterwards recovered in an action at law, A in 
the meantime occupying the premises at intervals, it was Held that he was 
liable for a fair rent for such occupation. 

This rent is recoverable in equity, for the reason that it could not be recover- 
ed at law, for want of the legal title. 

Rent due for the occupation of an equitable estate in land, in the life time of 
the cestui pue trust, goes to his personal representative, that accruing on 
such occupation after his death, goes to his heirs. 

CAUSE removed from the Court of Equity of Buncombe 
County. 

Upon the pleadings, the case is this : On the 12th of April, 
1848, Chunn, the defendant, and one Samuel Fleming enter- 
ed into written articles for the sale by the former to the latter, 
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in fee, of certain lots in Asheville, on which were situated a 
store and dwelling house, then occupied by the defenclant, a t  
the price of $5.100, payable on the 10th of Jnly following, or 
at any time thereafter, upon the delivery of possession by the 
defendant. 011 the 8th of July, 1848, the defendant gave 
Fleming notice that he should be ready on the 10th of July, to 
deliver the possession and convey the premises upon the re- 
ceipt of the purchase money, and requested him to make the 
payrnent, and receive the conveyance accordingly. Fleming 
did not comply, and the defendant brought an action a t  law 
against him for the purchase money. Pending the suit, Flem- 
ing died intestate, and it was revived against his administra- 
tor, and judgment recovered thereon for the purchase money, 
and interest thereon from Jnly loth, 1848, which was paid.- 
TTery soon afterwards, the defendant executed a deed in fee to 
the present plaintiffs f'or the premises-they being the chil- 
dren ancl heirs-at-law of Fleming; and they entered into the 
premises. The bill alleges, that until he made the deed, the 
defendant nsecl, ancl occupied the premises, and that $400 per 
annum, is a leasonable rent, during that period, and the 
prayer is for an acconnt and payment of such rent. The an- 
swer admits the occupation and enjoyment of the premises by 
the defendant for part of the time mentioned in the bill, but 
denies it for the residue of the time, and states that the de- 
fendant, having no use for them, both the store and dwelling 
house were shut up and not occupied by any one, for conside- 
rable periods. I t  insists, also, that the defendant was not 
bonnd to give possession until the purchase money was paid, 
and had the right to the immediate enjoyment of the premis- 
es, without liability for rent or profits. 

Shipp, for the plaintiffs. 
TK TVood$n, for the the defendant. 

RUFFIN, J. As the defendant recovered a t  law, the pur- 
chase money, with interest on it from the 10th of July, 1848, 
(when, upon payment of the price, Fleming, was by the terms 
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of the contract entitled to the possession,) the property and 
the l~rofits of it, are to be regarded in equity, as belonging to 
Fleming, for tliat time. Tbe profits of the l~remises came in 
the p!ace of the interest which constitutes tile pmfits on tlie 
price. Cut the def'enclaat is not liable for rent esccpt for 
those periods, during which lie llad the enjoyment. A vendor, 
who retains the possessio~~ aud tlie title, ns a security, not 
merely for tlic payment, 1,111 for the punctnnl payment, of the 
pnrelia;e inoney, is not precisely like :i mortpgee, who turns 
the ~uorigngor out of the preruises ~ielcl i l~g,  01. that ~ni$it 
yield profits, and enters lliniself. Sncli a mortgagee may be 
jnstly chargeable ~ i t h  the profits nxde by him, and also, w&h 
such as Ile niiglif, and, therefore, o:~gllt to have ltlatle; for he 
is at liberty to occupy or let tlie premises, and, nnless lie 
means to do so, and apply the profits to the mortgage debt, he 
ought not to eject the mortgagor. But, a vendol-, in a case 
like this, is under no obligation, and has no authority, bnt by 
the direction or reqnest of the venclee, to let the Iiouses, to the 
possession of which the vendee may entitle liilnself at any 
moment, by tlie p a p ~ e n t  of' the price. Therefore, the dei'encl- 
ant, in this c,ase, is liable only for a fair rent for sucli parts of 
the premises as he may from time to tiune linve occupied and 
enjoyed ; and, he is liitblc for that upou the principle, that lie 
lins derived benefit to tlmt extent out of tlie equitable estate 
of liis vendee. 

But tile plaintifl's are not entitled to the whole of that rent; 
because, tllnt which accrued in Fleining'~ lifetinie, foniied 
part of his personal estatq, ant1 went tu  his adminisirator.- 
But tiicy are entitled to that for tlie term betwcen their fzttli- 
er's death, and the conveyance and suwender of tlie premises 
to them; and they are entitled to receive it liere, becanse 
they could not recover it at  law, for the want of the legal title 
at that period. Tliere n~nst ,  tlieretbre, be a reference to tlie 
clerk to enquire for what period the defendant occupied the 
premises, o r  any, or what part thereof, or let the same, aild to 
fix a reasonable rent for tlie same, and: after making tlie de- 
fendant all just allowances for tases, repairs, and other proper 



ACQUST TERM, 1859. 42 ti 

outlays, report the snm mliicli the defendant ought to pay the 
plaintie's for tlie rent or profits of the premises by him r i d e  
or ~xxeivecl. 

J E S S E  3IULLINS ngaiilst DAVID C. McChNDLESS und another. 

One, fi.oiri whom the equitalh right of tile plainti@' lins been obtainccl by 
compromise, bnt agaiiist ~ h o m  there is no claim and no prayer for relief, 
need r~ot  be made n party to s bill against the agent who eficted the coni- 
pron~ise alleging a fraudulent denling with the proceeds of the conlpromier. 

Wherc on(., in r, confidential rcl;ttion, uses the .infl~~ence ant1 a11rxiitnec.a of' 
hi3 position, to 1nal;e an unequzl contract with his clepcnclent or lnfwior, 
Equity mill rcliere against such conti,act. 

(P0k r. GaZ1antl 2 Dey. and Bat. Erl. 395; Thompson v. &Donnl:7, Lid. 
463 ; Thorpe r. Ricks, 1 Der. nud Bat. Eq. 613 ; Bu~alolri r. IIc!fit7owl 2 
Der. and Bat. Eq. 241 ; Dealoql T. X o w o e ,  4 Jones' Eq. 39, cite:l nut1 ap- 
pro~cd. )  

CACSK 1.e1novetl from the Court of Equity of Katauga  c o u i ~ t ~ .  
The plaintiff' alleges in his bill, that he  was the owner of :i 

n e g  o woman, ilanled Silvc~-,  and her fonr children, Wi!liam, 
Jolin, Natilcla, and Anderson, also of a, tract of land, adjoin- 
ing tlie defenclant, Ilortou, on which he lived, containing 
abont 75 acres; that lie was old, feeble in mind, unacquaint- 
ecl with business, arid helpless, and had no f'amily but his 
wife, who was also old and infirm ; that on the 22nd clay of 
January 1852, he jieldcd to the repeated solicitations of 
his nephew, one Lai.liin I I o d p ,  to convey to him all the snit1 
negroes, and took from liim a bond, conclitioned to snpport 
himself and his wife dnring their lives ; that a t  h e  same time, 
i t  was distinctly nnderstood and agreed, that the said Lar1;iri 
slionlcl remove to plaintiff's home, and that the slaves were 
not to be removed from that place ; that said Larkin did re- 
move to plaintiff's land, and for several gears did c o m y l ~ ,  
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indifferently well, with his contract, but afterwards became 
totally regardless of i t  ; tliat among other departures from his 
agreement, in the year 1857, he conveyed tlie two slaves, 
William and John, to his two sons, William and Edward, 
withont the knowledge of plaintiff, who took thein away from 
plaintiff against his will, and sold them to a trader, who car- 
ried thein to the county of Rutherford ; that in his perplexity 
and distress at such faithless conduct, the defendants, McCand- 
less and Horton, approached the plaintiff and tendered him 
their sympathy and assistance ; that the former of these, was 
tlie sheriff of the county, in which he lived, and the other had 
filled that office, and was his near neighbor ; that they were 
men of cllaracter and had always been friendly, so that he 
readily accepted their proffered services; he gave them a 
power of attorney to act in the bnsiaess, and they followed 
the slaves, John and William, to where they had been sold, 
in the county of Eutherford, and there had the two sons of 
his nephew Larkin, arrested on a writ, returnable to the Su- 
perior Co~irt of Wntauga, and the same process served on 
Larkin IIoclges and one other person, whom they said was in 
confederacy with the others; that on returning, the clefend- 
ants told plaintiff what had been done, and told him that the 
other slaves, Silvey, Matilda and Anderson, were not safe in 
his possession, for tliat the EIoclges intended to get them from 
him by force or fraud, and run them out of the country ; that 
he was greatly alarmed and distressed at this information, 
withont funds or money, and in his great need, adopted the 
suggestion of the defendants, that he should convey the slaves 
to them, and put the:n into their possession ; that a bond was 
accordingly executed, the condition of which was, "that 
whereas, the said Jesse Mnllins, has this clay conveyed to tlie 
said Horton and McCandless three negro slaves, a woman and 
two children, which he is legally possessed of as he clairns, and 
as there is other claims on the same ; now, if the said EIorton 
and McCandIess shall deliver to the said Jesse Mullins, his 
heirs, executors and assigns, the above negroes, after they 
have established a good and lawful title to them, then this 
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obligation to be void, otherwise to remain in full force ;" that 
a few days after this, the defendants made a compron~ise with 
Larkin I-Iodges, in which, as plaintiff's agents, they agreed 
that he, Hodges, might retain the slaves, William and John, 
as his right, but was to surrender all right a r d  title to the 
other slaves, and the plaintiff, on his part, was to relinquish 
all. interest in the bond taken fbr the support of himself and 
wife, and the plaintiff was to dismiss the suit brought against 
said Larkin and others for the abdnction of the slaves; tliat in 
fulfilment of this compromise, tlie slaves, Silrep and her two 
children, were conveyed to the ckfenclanfs, not as agcnts, but 
individually, ancl tlie bond, lielcl on Iloclges, was si~rrenclered 
to him, and plaintiff released, by deed, a11 claims to tlie slaves, 
William and John ; that abusing the co~ifidence which plain- 
tiff so implicitly had in these defendants, by pl-etentling tliat 
he was still in great danger, they persuaded plaintiff to ac- 
quiesce, for the present, in the conveyance made by Ilodges 
on the compromise, and to let the title to the negroes, Silvey 
and children, remain in them, and furthermore, they persna- 
ded him to convey to them the tract of land, on which he 
lived, in fee, which was worth-----, and to take back a lit& 
estate for his own life, and at the same time, they deceitfully 
prevailed on the plaintiff to take their bond to snpport him- 
self and his aged wife for their lives ; that even this was done 
also under a promise and assurance that plaintiff shonld not 
again be disturbed in the possession of Silvey ancl her chil- 
dren, but immediately on the completion of this hard arrange- 
ment, to show how selfish and interested had been the inter- 
ference of the defendants, they forthrvith took exclnsive pos- 
session of Matilda, the elder child of Silvey, and asserted the 
absolute right and dominion orer all these slaves under the 
deed made them by Larkin Hodges ; lie alleges tliat the tak- 
ing this conv.eyance to theniselves, when acting as his agents, 
was a fraud upon his rights, and was designed and intended 
to accomplish the deceitful scheme, whereby they have got 
all he is worth f'or a very s i d l  consideration, and by their 
pretended kindness, leave him worse off than he was in the 
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1:ands of the IIodges, 111 tlie value of tlie land. Tire lwager 
of the bill is for an injnnction to restrain the defendants from 
taking Silvey and Anderson from the possession of the plain- 
tiff, and fiom selling Natilda or removing her out of the 
connty ; tliat the conveyance to t l ~ e ~ n  from Larliin IIodges, 
tnny be declared to be void and snrrenclered for cancellation, 
::nd for general relief. The defendants demurred, and the 
cause beiilg set down for n~.gnmei~t ,  was sent to this Conrl. 

BATTLE, 5. The demurrer is fonndecl mainly on tlie ohjec- 
tion tliat L;trliin IIodges, is not rmade a party to the suit.- 
With ~.tepect to 1:im tlie bill charges t!int the defendants. 
as tile tl1:lg :~nthorisecl agents of' the plaintifi-; coriipromisecl 
tlie nlattcrs in clispnte betwecn hiill :mcl the said TIcdges. and 
f ~ ~ u d n l e n t l ~  took f'~,oiu the l:~iter a convejance for the dares ,  
now ill coi~troversy, to tiieii!wlrea instend of the pi:hitifi; as 
tlie\- ought to hare  clonc. Tlie bill sets up no claE~l> agai~ist  
Ilod:,.cs, mcl prays t'or 110 relief agai~lst I l ini .  H e  is tlieu, ac- 
c o i ~ l ; ~ ! g  t~ tlie al!egntion of tlie Lil!, x i  as~iguor,  all of wliose 
inter-e,t has beer1 traiiafcr1.ecl to tlie defendants, and tliis is 
nd:uittetl by the deinurrers. I n  sucii a case it is settIed, dint 
tlie nssignor is nut n iiccessnry party to a bill, seeking relicf 
:igainst tile assignee alone ; P d k  r. Gcdla~~t,  2 Dev. and Bat. 
Eq. 395 ; Tl~onz~s.on r. illcDo?zaZd, ib. 463. See also Thor2)r 
v. Bicks, 1 Dev. and B~tt .  Eq. 613. 

The more general gronncl of demurrer i'or want of' eqnity in 
the bill, is equally antenablc. The allc3ations we, that the 
plaintiff was old, illitelante, unacquainted wit11 business, f'ee- 
ble-minded, and friendless; that he had jnst heen grossly de- 
ceived by his nephew, and was likely to be greatly injured by 
him ; that tlie defendants, one of whom was the sheriff of the 
county, and the other had been so, came to liirn, professed to 
be his f'riends, and proposed to become his attorneys in  fact, 
with no purpose of gain to themselves, but solely with t h e  
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view to recorer his slaves, which tlie sons of his nephew had 
wrongfully c:~rrieil o f ,  ancl to assert his rights against that 
nephew; that nncler these circumstances, the defendants, by 
the kandnlent means set forth in the bill, obtained the con- 
veynnces for his land and slaves, against which it is the ob- 
ject of the bill to obtain reiief. Tlle facts thus related, are 
admitted by the demurrer to be true, and it would be a re- 
proach to any court, professing to be governed by the princi- 
ples of eqnity and good conscience, not to give tlie relief 
prayed. This Court, at least, will not hesitate to do so ; and, 
in doing so, it is only cnr~ying ont the principles established 
by former adjudications. See Bufalow v. Bz&low, 2 Dev. 
and Bat. Eq. Rep. 241, and Denton v. iMo?zroe, 4 Jones' Eq, 
89, and the cases therein cited. 

The demriwer is overruled with costs, and this will be cer- 
tified to tlie Conrt below, to the end that the defendant may 
i l e  ordered to ansner the bill. 

PEE CURIAM, Demurrer overruled, 

DAVID JUSTICE ~gains;'. J@+%PH CARROLL and oMe~s :  

Where tho interest of one, holiling a bond for title to land, was sold at  execu- 
tion sale, and tlic obligee induced one to purchase it, who afterwards sold 
ic to another at  an advance on his bid, and this last sold it to the original 
vendor, (a11 parties believing the sale to be valid) i t  was Held, that neither 
the obligee in the title-bond, nor his assignee, who mas the person that bid 
off the interest at el~eiiffs sale, could call on the obligor for a specific per-. 
formnnce, he hariug pa~,tetl v i t h  the legal title to one who paid a full price, 
ancl had no notice of' an adverse equity. 

CAESE removed from the Court of Equity of Clcareland Corn- 
ty. 

Joseph Carroll, being the owner of a lot in the town of 
Shelby, sold it to Lewis Justice, and execnted to him, a title- 
bond for the same, dated 2nd of February: 1852. Some four 

6 
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years thereafter, Lewis Justice assigned his interest in such 
title-bond to the plaintiff, David Justice, as he alleges in his 
bill, for a valuable consideration, and the suit is instituted by 
the latter, as assignee, to compel Carroll to the specific per- 
formance of his contract, by making a title to the lot in ques- 
tion. The bill alleges that most of the purchase money was 
paid to Carroll, hut that the plaintiff was able and ready to 
pay the remainder, and had offered do so, but that the defend- 
ant Carroll, had refused. The bill states, that '.before the 
purchase money had been paid therefor, several justices7 exe- 
cutions were levied on the said lot, as the property of the said 
Lewis Justice, duly returned to the County Court of the said 
county, orders of sale duly and regnlarly obtained, and writs 
of venditioni e q o m s ,  issued, under which the interest of the 
said Lewis was sold, when pour orator became the purchaser. 
A t  the time, he supposed he wonld, by the said sale, acqnire a 
good title thereto, and, on the payment of the pnrchase 1110- 
ney due upon the preceding contract, be entitled to call for, 
and enforce a conveyance of said land, from the defendant, 
Carroll, to himself, but being informed otherwise, and, inas- 
much as he had been induced to make the purchase at the in- 
stance and request of the said Lewis Justice, in pursuance of 
which he had advanced money for his benefit, he, the defend- 
ant, Lewis, agreed by parol, to assign to your orator all the in- 
terest which he had in, and to the said premises, and in pnr- 
suance of this contract, he did, on the 12th of June, 1556, as- 
sign and deliver to your orator the bond which he so held on 
Qoseph Carroll." 

The bill further alleges, that subsequently to the plaintiff's 
purchase at execution sale, the defendant, Joseph Carroll, sold 
the premises to the defendant Dellinger, who has entered into 
the possession thereof, and refused to recognise the equity of 
the plaintiff, although both he and Carroll had full knowledge 
of the same at  the time they contracted in relation to the said 
lot. 

The answer of John Dellinger states, that in 1853, he con- 
trmted for the lot in question with Carroll, and, the same be- 
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ing vacant, he entered thereon, and commenced building and 
making other iinprovenients; that, on the 19th of January, 
1854, Carro!l conveyed it to him by deed, he having paid a 
f~i l l  price for the same; that lie continued to improve the lot 
nntil 11e had exl~mrled some seven hundred dollars thereon, 
without having the slightest knodeclge that either of the Jus- 
tices had any eqnitable claim thereto. He alleges that these 
improvements proceeded under the eyes of both David and 
Lewis Justke, and they neither of them gave him any notice 
of their claim, mt i l  the land became suddenly enhanced in 
value, by the prospect of a rail-road's being made near to i t ;  
immediately after which time, this suit was brought. 

Joseph Carl-oil, in his answer, s a y  that at the cxecntion sale 
spoken of in the bill, David Justice bid off the lot in question, 
and shortly t l ie~af te r ,  assigned his bid to one Benjamin Jns- 
tice, who took possession of the bond which he, Carroll, had 
given, and the sheriff's receipt which David Justice had ta- 
ken on tlie sale made under the executions; that shortly after 
this, he bought Benjarfiin Justice's interest in the lot, and 
paid him a large advance on his outlay; that he took no writ- 
ten rnemorial of this sale, but took up from the said Benja- 
min the title bond, which he had given to Lewis Justice for the 
lot ; that after this, he sold and conveyed the property to Del- 
linger, who went on to improve it, as stated in his answer. 

The proofs establish, that David Justice sold the interest 
which he acquired by the purchase at the sheriff's sale, to 
Benjamin Justice, for a profit of two dollars. 

Shipp and Byfizcm, for the plaintiff. 
Ladeer, for the defendants. 

PEARSON, C. J. Where the pnrchase money of land is not 
paid in full, and the title remains in the vendor as a security, 
i t  is settled that the vendee, or his assignee, has not such an 
equitable estate as is liable to be sold under an execution by 
force of the statute, because it is a mixed trust, and the ven- 
dor holds the legal estate in truet to secure himself, and then, 
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in trust for the vendee, so that the purchaser at execution sale 
could not have the legal estate corisistently ~ i t h  the riglit of the 
vendor to hold i t  as a security. If, therefore, Lewis Justice 
had been passive in respect to the execution sale, his equity 
to have a title upon the payment of the balance of the pur- 
chase money, would not have been aflected by it, and the 
plaintiff, as his assignee would have been entitled to the re- 
lief which the bill seeks to enforce. 

But, he was not passive in respect to i t ;  on the contrar.~, in 
order to show how it happened that after the plaintiff had as- 
signed his bid at the sheriff's sale to Benjamin Justice, Lewis 
Justice was induced to assign his interest in the land to the 
plaintiff, he alleges in his bill, that "inasmuch as he liad been 
induced to make the purchase at the instance and repest qf 
the said Lewis Justice, in pursuance of which lie advanced 
money for his benefit, he, the defendant Lewis agreed by pa- 
rol to assign to your orator, all the interest which he hail in 
the yreniises, and, in pursuance thereof, af ter~wcls  assigned 
the bonds for title," kc .  

So, the question is, can the plaintiff; who stands in the shoes 
of Lewis Justice, on any principle of "justice" and fair deal- 
ing, call for a specific performance of the original contract, 
made by the defendant Carroll! W e  have this case: Lewis 
Justice indaces the plaintiff to buy his interest in the land 
which was exposed to sale under an execution, the plaintiff, 
for valuable consideration, assigns his bid toBenjamin Justice, 
who sells to Carroll, the original owner, and he sells to Del- 
linger for a full price, and executes to him a deed, all the par- 
ties being then under the impression that the sale by the sher- 
iff to the plaintiff, and the transfer of his bid to Benjamin 
Justice, and the assignment by him to Carroll had extingaish- 
ed the equity of Lewis Justice, and put it in the power of 
Carroll to make a title discharged from all equities growing 
out of the prior dealings in respect to the land. But it is 
discovered that the interest of Lewis Justice mas nol liable to 
execution sale, and, thereupon, he assigns his interest to the 
plain tiff. 
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Now, although, according to the moral perception of Dmid 
Justice, the plaintiff, he may sapose that he is at liberty to 
call for a specific performance of the original contract, and to 
compel Dellinger, who is an innocent purchaser, at a fair 
price, to convey the title to him, yet, it is manifest, from the 
bare statement, that c o m n o n  justice and good conscience, 
alike forbid, either Lewis Justice, whose debts were paid, by 
reason of his indncing David Jnsticc to become the purchas- 
er at execution sale, or David Justice, who tmnsferred his 
bid a t  an advance of two dollam to Benjamin Justice, to take 
advantage of the fact thnt the interest of Lewis was not the 
subject of sale, under execution. The request of Lewis, that 
David should buy his interest, and the fact, that by reason 
thereof, his debts, to the amount of the value of the interest 
to which he was entitled in the land, were discharged, makes 
it iniquitous that he or David, who got clear of his bid at a 
small advance, should, afterwards, combine and confederate 
in order to deprive a 6o?~aJide purchaser of the title. So, ac- 
cording to the plaintiff's own showing, he has no standing- 
place in a Court of Equity. 

PER CURIAM, The bill dismissed with costs. 

THOMAS F. ELLIOTT and others, again& SAMUEL POSTEN and FVtfe. 

The increase of a female slave, born after the making of a will, made in 1850, 
and before the death of the testator, does not pass under a bequest of the 
mother. 

X wagon was held to pass under the terms, ''all my farmiag utensils." 
Property not disposed of by a will, always forms the primary fund for the 

payment of debts and funeral expenses. 

CAUSE removed from the Court of Equity of Cleaveland county, 
The plaintiffs are the brothem a d  sisters, nephews and 

nieces of James P. Doggett, and filed this bill against his 
widow, who is the almost universal legatee, and executrix of 
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the said James. She has, since the death of Doggett, inter- 
married with the defendant, Posten. 

I t  is alleged that a negro child was born of a certain female 
slave, Mahala, given by the mill to MISS. Posten, after the ma- 
king of the will, and before the clentli of the testator, and that 
a certain wagon and a bnggy were left out of the will; that 
there is no residuary clause in said will, and, therefore, that 
this property goes to the nest of Bin, by the statnte of distribu- 
tions. They allege, in their bill, that this property has been 
sold by the defendants, and Elas been bought in by tliernsclres, 
or for their benefit, at an undervalue, and that the same is now 
in their possession. The prayer is for a resale of the property 
mentioned, and for an accotlnt and settlement. 

The defendants admit the birth of zhe child, mentioned in 
tlie bill, before the death of the testator, and that tlie buggy 
was left out of the will. They say, however, that in the will 
of Mr. Doggett, is the following clause, "I give and bequeath 
to my wife, Anne Jane Doggett, all my household and Bitch- 
en furniture, also, all my farming utensils arid ox-cart and ox- 
en," and that the wagon in question passed to her as part of 
the farming utensils. They state, in their answer, that tlie de- 
fendant, Mrs. Posten, supposing she was entitled to all the 
property, paid the debts of her former husband's estate out of 
her own means, but they insist that if this property, or any 
part ofit, is not disposed of by the will, that it is the primary 
fund for the payment of debts, and that they are entitled to 
~.eimbursement out of it, for the funds advanced towards the 
testator's debts. Replication, commission and proofs. The 
cause being set for hearing, was transmitted. 

#him, for the plaintiff. 
Landeel. and Avery, for the defendant. 

BATTLE, J. There is nothing in the will of James P. Dog- 
gett, which was executed in the year, 1850, to take the child 
of the woman, Mahala, which was born after that time, and 
before the death of the testator, out of the general rule, and 
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make it pass under the will. The child is, therefore, undis- 
posed of, and belongs to the next of kin. The same is the 
case with respect to the buggy; but, we think the wagon was 
bequeathed to the widow under the general description of all 
the testator's " farming utensils." The word "utensil," ac- 
cording to Webster, is derived from the latin verb "zctor," 
and signifies " an instrument; that wllicll is used; particularly 
an instrument or vessel used in a kitchen or in domestic or 
farming bnsiness." A wagon "is an instruinent " generally 
used in farming business, and in some parts of the country al- 
most as necessary as a plough or a hoe. In  1 Roper on lega- 
cies 211, we find it stated that the word c'utensil" will em- 
brace every thing that is " necessary for household purposes or 
applicable to the trade or mystery to which the tern] has ref- 
erence." The argument that the extent of the term is narrow- 
ed in the will, now before us, by the insertion of the word "ox- 
cart:" will prove too much, as it would exclnde " oxen7' from 
the import of the term "stock of cattle." The word "ox-cart 
and oxen," were evidently added out of abundant caution.- 
The plaintiffs, as the next of kin of the testator, have a right 
to treat the sale and purchase of the negro child, in question, 
by the executrix and her husband, as a nullity, and to have 
it resold for the purposes of a partition among them. The 
defendants are entitled to a reasonable compensation for their 
expense and trouble in keeping and taking care of it. The 
defendants must account for the buggy at  a fair price, accord- 
ing to its value at the time of the testator's death. The debts, 
inclnding the funeral expenses of the testator, are a charge 
upon the negro child and buggy, as personal chattels undis- 
posed of by the will, as such property always forms the pri- 
mary fund for the payment of debts, in the absence of a spe- 
cial provision in the will to the contrary. There may be a 
decree for a sale and an account, upon the principles declared 
in this opinion. 

PEE CURIAM, Decree accordingly. 
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SAMUEL CABE and olhem against SAMUEL B. DIXON and o t 7 u ~ s .  

Where, on a contract to lease a mine for tmelvc months, in order that scarch 
might be made for minerals, it was agreed that the lessor should make a 
good title to one half of the minerals discovered, and the lessees per- 
mitted other persons (claiming a right) to malie explorations and discove- 
ries, wliich added greatly to the value of the property, vithout offering to 
assist, it not appearing that they were ready or able to do the ~~ecessnry 
work, it was Held that they were not entitled to a specific performance. 

CAUSE removed from the Conrt of Equity of Macon county. 
Samuel 6. Dixon, was seized in fee of a small tract of land 

in 11acon county, of about 56: acres, which, about the 1st of' 
January, 1851, he contracted to sell to his brother, Geolge W. 
Dixon, a t  $30, about $20 of which, was paid down, and the 
remainder secured by bonds, at  one, two and three years in 
equal instalments, and took a bond from him in the penalty 
of $110, to make him, the said George llT. Dixon, a tille to the 
same as soon as the last note was paid. While this contract 
was in force, the said George W. Dixon executecl to the plain- 
tiffs the following contract in writing : 

': Korth Carolina, Macon Conntp. 
" Be it  known to all whom i t  may concern, that I, Geolvge 

W. Dixon, of Macon county, North Carolina, this day lease 
unto John Csbe of Fannin county, Georgia, and Samuel 
Cabe and Leander F. Cabe and L. D. Cabe, of Macon county, 
North Carolina, my lot of land, I purchased of S. B. Dison 
in the 13th District, for the term of twelve montlis, from this 
date, f'or the purpose of mining and searching for copper or 
any other valuable mineral : Therefore, should the said Cabes 
discover, or cause to be discovered, any copper or other valu- 
able minerals on said lot, in said time, then, I agree, and here- 
by bind myself, to make, or cause to be made unto the said 
Cabes, their heirs or assigns, good and lawful titles to one half 
of said mineral or minerals, together with the undisturbed 
right of way, wood and water, for mining purposes. 

J u n e  7th, 1854. Signed, GEO. W. DIXON." 
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One fifth of tlie interest, thus conveyed, the parties sold to 
Aaron Matthews, arld a n~emoranduni thereofis endorsed on this 
paper, and he  thus  becomes, with the Messrs. Cabes, a party 
plaintiff. 

The bill alleges that i n  pursuance of said contract of lease; 
plainti& "prepared to develop all the mines on the said land, 
and went for that parpme, but that the defendant, George W. 
Dixon, and the other defendants, their confederates, refused 
to let thein enter upon said land for that purpose or any oth- 
e r  ;" that they destroyed the written obligation which Samuel 
B. Dixon had given to George W. Dison, and tlint the f o m e r  
then proceecletl, and did lease the premises to the defeildants, 
Saniiderson, T,cdford, Curtis, Cook, Trusty and Yorrester, who 
gave to the said George W. Dixon a written obligation, in the 
penalty of $10,000, to hold one half of said land in trust for him 
in fee ; that this was all done with a full knowledge, on the 
part  of these defendants, of the plaintiffs' equitable rights. 
The plaintitfs allege that they again and again reqnested to 
b e  let  into possession, and as fut~l ier  inducement, offered to 
pay to S. B. Dixon all the remainder of tlie purchase-money 
due lrirn frorn G. W. Dixon, which turned out to be $37,68, 
which was refused, and the plaintiffs were franclulently and 
forcibly prevented frorn testing the mine, while " they, (the 
defendants,) interfering thus improperly, have, at  little cost, 
at the  w,?y point a t  which they (plaintiffs) i n t cnc led  to  com- 
mence  zaodc, discovered a valuable and rich copper vein." 
The prayer is for a specific performance and an accnurit. 

All the defendants answered. George W. Dixon says that 
he  supposes lie did execute a paper, like that set out in plain- 
tiffs' bill, but that he was very drunk when it was done, and 
was made so by the contrivances of the plaintiffs, Leander, 
Lorenzo and Sarnuel Cabe, and, thereibre, thinks plaintiffs 
ought not to have the relief so~ight. H e  further says, that in 
the fall before, he had given Forrester and Trusty a lease on 
it, ancl the exclusive right to work, in searching ancl operating 
for metals tl~ereon ; that one-fourth of the minerals discovered, 
was to be their compensation for such services, and the said 
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George was to bear an eqnal share of the expense after the 
mine was opened, and an exhibit is filed of that pnrport, da- 
ted 31st of November, 1853; that Forrester and Trusty, in 
the month of September, 1854, comn~enced working the mine. 
and, associating the defendant Cook with them, they, in Oc- 
tober following, made discoveries of copper to some extent ; 
that in December, the mine, under their operations, proved to 
be very promising ; that during the progress of these explo- 
rations, between September and December, finding the ex- 
pense very heavy, and the associates being poor, they took 
into their company the other defendants, Sanderson and Led- 
ford, who contributed tnaterially to the means and participa- 
ted in the efforts to develop the mine. Various sub-divisions 
and modifications of the interests of the parties took place, 
and the other defendants, Grady and C~wtis, were also admit- 
ted on certain terms, all of xhich shares, interests and modi- 
fications of the association, are set forth in the answers and by 
exhibits, but are not essential in the view taken of the case 
by the Court. I t  appears from the proofs filed, that during 
the progress of the work, the plaintiffs, or some of them,  ere 
often present ; that they made frequent enqniries as to the 
extent of discoveries made, and were informed, without re- 
serve, of the results, but made no offer, and asserted no right 
to participate in the expense or profits of the enterprise until 
after the property had become of very great value, (one 48th 
part having, at one time, sold for $500, and the other interests 
being considered of proportionate value.) 

The cause was set down for hearing on the bill, answers, 
proofs, exhibits and former orders, and sent to this Conrt. 

S h i p  and Zerrimnn, for the plaintiffs. 
3. TV. WoodJin, J. W. Wood& and Bichon,  for def'ts. 

PEARSON, 0. J. The equity of the plaintiffs is not made 
out, because there is no proof that they " discovered or caus- 
ed to be discovered any copper or other valuable mineralt' on 
the land mentioned in the pleadings, which was the consider- 
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ation of the argreement, which the biIl seeks to have specifi- 
cally performed ; nor is there any proof that they were pre- 
pared, or able, or offered to do :he work necessary to test the 
mine ; on the contrary, according to the proof, they stood by 
and allowed the defendants to be at the expense and labor of 
testing the mine, and now seek, without having paid any con- 
sideration, or having made any outlay of money, or labor, to 
deprive the defendants of a title which they have paid for by 
labor and money. 

PEE CURIAM, Bill dismissed. 

VILLIAM PARKER a n d  others, against T H O M A S  PARKER and  olhers. 

'; Increase" annexed to the gift of a female s l a~e ,  in a will, does aot, per se, 
pass the issue born before the the testator's death ; and the Conrt cannot 
~ e j e c l  a word which makes a phrase insensible, and su7xtitz~te another which 
malies it sensible, ill order to make such increase pass, unless son~!!thia~ in 
the will itself justifies such rejection and substitution. 

Caus~reinoved from the Court of E q u i t ~  of Rutherford county. 
William Parker made his will in March, 1844, and gave all 

his property, real and personal, to his widow, Polly, during 
her natural life, and then, after giving land and slaves specifi- 
cally, to several of his children, after the death of their inoth- 
er, he gives to an idiot son, James, "three negroes, Jack, Jim, 
and Till, and Till's increase of this my will, to liinl and his 
heirs forever"; and he afterwards adds, "Kow, nip will is, that 
my sons, Thomas and Elijah, be constitutecl guardians for my 
son James, as long as he lives, and, if they, Thomas and Eli- 
jah, do live longer than my son, James, the said Thonias and 
Elijah, are to divide my son James' estate between them, 
share and share alike." The testator died in 1854, and the 
executors, Thomas and Elijah, proved the will, and the estate 
of the testator was held by Mrs. Parker until her death, which 
happened in April, 1858. Between the making of the will, 
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znd  the death of the testator, the woman, Till, had issne ser- 
era1 children, and .upon the death of Nrs. Parker, the sons, 
Thomas and Elijah, took possession of the three slaves, given 
in <he will to James, and also, the issue of Till, claiming them 
for their idiotic brother. The bill is filed by sonle of the tes- 
atst's next of liin, agaimt Thomns, Elijah and Janies, and 
some others of the nest of Bin, alleging that the issue of Till, 
before the death of the testator, did r ~ ~ t  go with Till to 
Janiea, Eli.ja1i aud Thomas, bnt, there being no residuary 
clause in the will, were undisposed of, and subject to distribu- 
tion and division, betv-een all the next of kin, and to that end, 
praysfor a sale of the slaves. The answers submit the con- 
struction to the Court, contending that it was understood by 
the whole f;tmily, that Till's children mere intended as a part 
of the provision for James, after he should leave the protec- 
tion and care of his mother. 

Gnither, for the plaintiffs. 
Awry, ShQp, and I h ~ k e ,  for the defendants. 

R~FFIN, J. There have been so many cases holding, that 
"increase" annexed to the gift nf a female slave does notper 
se, pass her issue, before the testator's death, as to rl~ake the 
doctrine fmniliar to the whole profession. But the Conrt has 
readily looked to any thing in the will tending to show that 
"increase" was used in a more enlarged sense, and allowed it 
to contro! the meaning, if it could control it. TVe should be 
quite willing to do so here, if wc could ; for a Judge may per- 
sonally snppose that the testator meant the largest gift to his 
son James. 13ut that is conjecture, merely, formed on collat- 
eral circumstances, and not on any thing the testator has said 
in his will, either directly, as declaring his intention, or indi- 
rectly, as declaring a fact from which the intention might be 
inferred. There is, indeed, in this will, a peculiarity, as i t  
gives ':Till's increase of this my will," and the Court consid- 
ered much, whether any thing could be made of that mode of 
expression. It cannot, we believe. If the word, instead of 
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being of, had been after, i t  would have been clear enough; 
and tlie Court would be quite willing to read the will thus, if 
any reason conld be given f'or it. One word niar be substitu- 
ted for another, to effectuate an apparent intent. But one 
word cannot be thus substituted, in order, first, to create an in- 
tent, and then to execute it. The increase "of rnx will," is 
insensible, and must remain so, unless it be snpposed that qf- 
fer was left out, and of put in by mistalic. Ilut, as was just 
said, no good reason can be assigned for that supposition, ex- 
cept ba ldy ,  that c l f t e ~  would n~alce sense; aiid that is not suf- 
ficient to show that such mas the sense incant by the testator. 

The Coult, therefore, conclndes, thong11 with some reluc- 
tance, that tlie issue of Till, in the testator's time, are, after 
the death of the widow, subject to distrihntion amongst those 
entitled under the statute of distributions; and, for the pur-  
pose of distribution, there lriaS be a decree f'or a snle by the 
executors, on the usnal credit and an aeconnt. The fund 
mnst p:ty tlie costs, 

PER CURIAK, Decree accordingly. 

JOSEPI3 THOMPSON, Executor, against! JOHN MITCFIELL and wife 
and others. 

A. limitation by ~v i l l  of slaves and other property to one, for her support du- 
ring her I~fe, ' I  and what remains al  her death, to be sold and equally cliri- 
ded among the heirs of her body," vests the proceeds of thc property sold. 
by the rule in Shelley's case, in her children, and the descendants of suchof 
them as may hare died, as purchasers. 

CAUSE remo~.ecl from the Court of Equity of Alexander county. 
This bill is filed by the executor of Thomas Lackey, seeking 

the advice of the Court upon certain bequests in his will. 
That portion of the will necessary to a p o p e r  undelstanding 
of the question, is as follows : " 3rd. 1: will and bequeath tomg 
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beloved wife, Margaret Lackey, as much of my plantation, 
with tho improvements, as will support her her life-time. A1- 
so her own negroes that came by her, and her own beast, and 
so much household and kitchen fi~rniture as will be ncccssary 
for her, with as much of my stock of cattle, hogs and sheep ; 
and, at  lier decease, what remains, to be sold and equally di- 
vided among the lawful heirs of her body." 

One of the questions raised by the executor is, whether the 
words " what remains, to be sold, $c.," applies to the slaves 
as well as the other property mentioned in that connection. 

Margzret Lackey, the widow and legatee above mentioned, 
made a will, in ~ h i c h  she bequeathed all her property to 
three of lier daughters, Amy Thompson, Elizabeth IIines and 
Margaret Mitchell, and the husbands of these legatees insist 
that by virtue of the recitecl clause, in the mill of Thomas 
Lackey, his wife, Margnret, took an absolute estate in the ne- 
groes and other property, and upon the sale, after her death, 
the whole proceeds passed to them. 

There are other children of Mrs. Lackey, and the children 
of several, whose parents died in her life-time, but after the 
death of Thomas Lackey. These others, the surviving chil- 
dren of Mrs. Lackey, insist that the construction contended 
for by the three daughters: Mrs. Thompson, Hines and Mitch- 
ell, is wrong, and that only an estate for life vested in Mra  
Lackey, under the will of her husband, with a limitation over 
to a11 her chifdren that may be alive at her death. 

The children of the deceased children of Margaret Lackey, 
insist upon the latter construction of the will, with this differ- 
ence, that they claim to participate in the division as repre- 
senting their deccased parents. 

The executor feeling that it would not be safe for him to 
assume either of the above constructions, of the said will, to 
be correct, and to act upon i t  as such, calls upon the said sev- 
eral parties to interplead, and let the matter be settled, for his 
protection, by a decree of this Court. 

The answers of the defendants reiterate the several views 
as attributed to them by the plaintiff. 
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The cause was set down on bill, answers and exhibits, and 
sent to this Court by consent. 

B o y Z e n ,  for the plaintiff. 
i7fitchel2, for the defendants. 

PEARSON, C. J. The clause of the  ill submitted to us for 
construction, is entire and unbroken, arid we can see 110 ground 
upon which the rords ,  " what i'emains, to be sold, ckc.," can 
be so detached as to be referable alone to the stock of cattle, 
hogs and sheep, and not be extended to the negroes arid other 
property, given in the clause by words making a continuous 
sentence ; i t  follows, that the negroes rested in 3Iargaret 
Lackey, subject to the legal effect of the direction, " what re- 
mains, (at her death) to be sold and eqllally diviclcd anlollg 
the heirs of her body." 

mTe are of opinion, that the words " heirs of hcr body," as 
here used, a le  wolds of purchase, and not words of limitation, 
according to the rule in Shelley's case ; because, by reason of 
the direction, " what remains, to be sold and equally divi- 
ded," the persons indicated as heirs of her body, do not take 
the same estate in like man.neT, as they mould have taken. 
had she talien the absolute estate. I t  follonw that she took an 
estate for life, with a limitation over to the heirs of her body 
as purchasers. Taken in this sense, heirs of her body, means 
her issue, that is, her children and the descendants of such 
of them as may have died, who would represent and stand in  
place of their deceased parent. I t  must he declared to be the 
opinion of this Court, that under the limitation over, the chil- 
dren of Margaret Lackey, living a t  the death of the testator, 
Thomas Lackey, took a vested interest under the limitation 
over as pnrchasers, which, upon the death of any of them, 
devolved upon their personal representatives. 

A s  none of her children died before the death of the testa- 
tor, leaving issue, i t  is not necessary to enter upon that qnes- 
tion. 

PER CURIAY, Decree accordingly. 
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31ASFIELD DOUTIIETT and tcz;te and  othera. agnixst PHILIP S. BODES- 
11,1B1ER. 

-1 limitation over of slaves by will ( ' to  a daughter and to licr children, (shoultl 
slie hare  any) forever; but should slie die mithout cliiltlrenIn then to an- 
other dauglitcr," kc.; is a valid contingent intcrcst, and n Court of Equity. 
on a proper case being made, wiII protect it by writ of sequestration, against 
a fraudulent removal, or sale of the property. 

CAUSE renloved from the Conrt of Equity of IFenclerson 
Uonnty. 

Thomas Drummet, of Greenville Dibtrict, Sonth Carolina, 
by a will, properly executed for that purpose, bequeathed, 
(amo-ng other things) as follows : '.Third. I will and bequeath 
to nlJr claugliter Tktta. the to l lo~ i r lg  negroeb, to wit : ,inn and 
Eliza, also, Juliet and her two children, Green and Thonias, 
together with the inerense of baid negroes, unto In? daughter 
Letta, and to her cl~iltlren, (should slie have :my) forever; but  
should she die without children, then, and in that case, tlie 
above named negrses willed to Letts, revert back to my 
daughter, Qniritina Douthet, daring her life, and at  her death, 
to l e r  children forever." _". >+ 

Fo~lrthly.  And, for the slipport and ~nainteaance of my 
wife, I wish i n j  three negroes, Joe, Adam and J im,  to remain 
in tlis hands of illy daughter Letta, with whom I desire 1ny 
,rife to live, and tlie procceds arising froni the labor of said 
t h e e  negroes, Joe, Adam and J im,  to be set apart for the use 
and benefit of my wife, so long as she lives; and a t  her death, 
I will Joe, -4dam and J im,  to m y  daughtel* Letta, and a t  her 
death to her children, if she have any, hlit should Letta die 
without cliildren, then 1 desire that the a b o ~  e named negroes, 
Joe, Adam and J im,  shall revert back to i i l ~  daughter, Qnin- 
tina Donthet, and at her death, to her children forever." 

Letta, named in the foregoing bequests, arid mother, lived 
together for several years in  the State of South Carolina, when 
the former intermarried with the defendant, Philip S. Boden- 
hamer, WIN took pessession of the slaves above named, and 
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afterwards, Nrs. Brummett, the widow, having died, the de- 
fendant removed to the county of Henderson, in this State. 

The bill dleges that the defendant's wife has not had chil- 
dren, and that there is not much probability of that event ; but 
that Q ~ ~ i n t i n a ,  who is tlie wife of the plaintiff, Maxfield Donth- 
ett, has now living, several children, who are made parties 
plaintiff with their parents, to this bill. The bill further 
charges, that the defendant removed two of the d a r e s  to Geor- 
gia, and tried to sell them to persons, who were by agreement 
with him, to carry them to Texas, and that he secretly remov- 
ed the rest of the said slaves from South Carolina, and has 
endeavored to sell them in absolute right;  and plaintiffs aver 
that there is great danger of their contingency being defeated 
by the unlawful conduct of tlie defendant, Bodenhnmer. The 
prayer is ti)r a secjl~estration to secure the slaves from being 
carlied off, or sold so as to defeat plaintiff"' rights. 

The defendant answered, denying tliat he llad tried to sell 
((177 the sales in n distant State, but admitted that he had en- 
dearered to sell some of t l ~ e ~ n  in the State of Georgia, with a 
view of their being carried beyond the jurisdiction of any 
conrt which could protect the interest of the plaintiffs. H e  
stated that the proceeds of the slaves sold, had been invested 
in a tract of land which he held subject to tlie proper con- 
struction of the will. H e  further answered, denying the as- 
sertion that there was no probability of his wife's having a 
child or children, but said he hoped and believed she would, 
but, whether so or not, he insisted that plaintiffs' limitation 
over, was too remote to be valid in law. The cause being set 
for hearing on the bill and answer, was sent to this Court. 

Robe&, for the plaintiff. 
W. lTood$n, J. W. TToodJila and Xerrimnn, for the de- 

fendant. 

PEARSON, 0. J. The question made as to the construction 
of the will of Thomas Brummett, admits of no doubt whatev- 
er. The plaintiffphave an interest contingent, and depending 

'i 
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upon the death of the wife of the defendant, without having 
a child, and however "the chances" may be, they have such 
an interest as will be protected by this Court. 

I t  will be declared to be the opinion of this Court, that the 
limitation over to the plaintiffs in the will of Thomas Brum- 
mett is not too remote, and entitles the plaintiffs as executory 
legatees to have the property secured. A decree will be en- 
tered according to this declaration, and the agreement of the 
parties, in respect to the price of two slaves invested in land, 
to be held according to the limitations of the will. 

PER CURIAM, Decree accordingly. 
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JOHN S. DAVIS, Adm'r a d  ot lws,  agccimt ALFRED 0. SIlLLEX, 

A widow may properly join with the administrator of her husband and his 
heirs-at-lam in a petition for the sale of his land to pay debts, and having 
done so, and they having procured an order of sale, she is a proper party 
with the others, in a bill to effectuate such orcler by removing a cloud from 
the title produced by the fraudulent claim of another; and a bill of this 
character is not n~ultifarious on account of her joinder in it. 

AITI:AL from an order sustaining a ciemurrer made by MANLY, 
J., at the last Court of Equity of TVatauga County. 

The bill alleges that the plaintiff, John S. Davis, became 
the administrator of Cyrns A. Allen; that the plantiffs, mil-  
lianl W. Allen, Martha Campbell, James L. Allen, I-Iarvg TIT. 
Allen, and Cgrns A. Allen, Junior, are his children and he&- 
at-law, and the plaintiff, Clarissa, his widow; that i t  appear- 
ing by sale of the personal assets, that they were insufficient 
to pay the debts, they joined in a petition to the County Co~zrt 
of Mecklenburg, where was the domicil of the decedent, and 
obtained an orcler from the said Court, that the administrator 
should sell a tract of laud lying in the county of TVatanga, of 
which the said decedent was seized at the time of his death, 
and which was particularly described in the plaintiffs' petition ; 
that before the land could be sold under the order aforesaid, 
the defendant, A. 0 Miller, procured it to be sold by the 
sheriff under an execution, issuing from the County Court of 
Watauga, against the decedent, C.  A. Allen, in his life time; 
that the defendant attended at the sheriff's sale, and by pre- 
tending at  one time, and to some of the persons present, that 
the said C. A. Allen had no title to the land offered for sale, 
and at  another time, and to other persons, that he was bidding 
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for the benefit of the wife and children of the decedent, he 
succeeded in bidding off the land at a price far below its val- 
ue ; that he has taken a deed from the sheriff for the land, and 
now repudiates the trnst upon which he avowed he n7as bidding 
at the sale, and insists that he purchased the same 6onccjde, 
and for his own benefit. The prayer is that the defendant 
may be cornpelled to bring into Court the c her iff's deed, to be 
cancelled, and for other and further relief. 

The defendant demurred to the bill, and the same being set 
down to be argned, the demurrer was ordered to be sustained 
and bill dismissed; from which order, plaintiffs appealed. 

Len&??, for the plaintiffs. 
Folk, for the defendant. 

BATTLE, J. The case stated in the present bill varies in se- 
veral important particulars from that which was presented by 
the pleadings in relation to the same subject matter in AZ- 
Zen v. 3 l i l l e~~ ,  (ante 146,) and in which we sustained a de- 
murrer for multifarionsness. There, the bill was filed by 
the widow, and the children and heirs-at-law of C. A. Allen, 
deceased, against the present defendant, Alfred 0. Niller, for 
the purpose of converting him into a trustee on account of 
fraud, and also, against the present plaintiff, Jolln S. Davis, 
as administrator of C. A. Allen, praying for an account and 
settlement of the estate of his intestate. The plaintiffs also 
claimed to be creditors of the estate, and sought to have their 
debts ascertained and paid, and the widow prayed to have her 
dower assigned out of the land alleged to have been fraudu- 
lently purchased by tlie defendant Miller. The bill was mani- 
festly multifarious, and me so declared it to be, for the reasons 
set forth in our opinion. The present bill is filed by the ad- 
ministrator of 0. A. Allen, together with the widow and heirs- 
at-law of the deceased, against Alfred 0. Miller, and the plain- 
ties, state that the personal assets of the deceased having been 
exhausted in the payment of his debts, and there being other 
debts due from his estate still remaining unpaid, it became 
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necessary to sell his lands f ~ r  tlie purpose of discharging 
them, and with that view a petition was filed by the adminis- 
tor, heirs-at-law, and widow of the deceased, in the County 
Court of the county where administration on his estate was 
granted; and an order was obtained for selling all his lands, 
and thereby converting them into assets for the payment of 
the debts as prescribed by law. The plaintiffs then charge 
the defendant with fraud in procuring title to the tract of land 
in question, and pray to have the sheriff's deed brought into 
Court and cancelled, and for such other relief as may enable 
them to hare the said tract of land sold for the purpose of 
paying the remaining debts of the deceased. To this bill, the 
defendant demurred for multifariousness, and hie counsel re- 
lies on the authority of the former case. The demurrer can- 
not be sustained. We have already said that the present dif- 
fers from the former case in several important particulars.- 
The difference is manifest from the summary which we have 
given of the allegations of the two bills. In the present, 
all tlie parties plaintiff joined in the petition for the sale of 
the land, and they have a connected interest in it, and them 
is no repugnancy in their respective rights. They are all in- 
terested in having tlie cloud of the defendant's title removed, 
so that the land may be sold for the benefit of the decedent's 
estate. The administrator and the heirs mere certainly necessa- 
ry  parties, both in the petition to the County Conrt and the 
present bill. The widow need not hav'e joined in the petition 
t'or the sale of the land, but it was not improper for her to dn 
so ; and if she wished to waive her claim for a specific assign- 
ment of dower in the land, she was a necessary party in order 
to bind her, and to prevent her from setting up a claim for i t  
afterwards. Being then a proper party to the petition, i t  was 
necessary to make her a party to the present suit, the object 
of which is to render the proceedings in the petition in rela- 
tion to the land in question, effectual. There is, therefore, no 
multifariousness in the bill, and the demurrer must be over- 
ruled. The order of the Court sustaining the demurrer rnnst 
be reversed, and this opinion must be certified to the end that 
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the demurrer may be overruled, and the defendant be order- 
ed to answer. 

FER CURIAM, Decree accordingly. 
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J. I<. PSTTERSOX against R. C. MILLER. 

ilcliei by an injunction, (except in some few cases, to restmin the commission 
of Lorta,) is ancillary to some primary equity, and it is improvident to issue 
tliat writ. ~vlicre no such primary eqnity is alleged. 

\There. tl~ei'cforc; it nras simply alleged in a hill, that tlie plaintiff had been 
inG2i.iricd of a superior title to the land, for which the note in question was 
g i~-c i~ .  and that n suit was pending betmeen other pzrties, from which it 
appeared that sue11 title might be the better, and that if so, it was doubtful 
wl~etlici. tlic ~Icfec'nclant was in circunistnnces to make redress in a suit on 
the ;cneral covenants of seizin and cla~et eiijoyment contained in his deed, 
:rnJ no ulterior proecedmg is suggested as  being contemplated, and not 
w e n  n reference of the title aslieti, it was Held that it v a s  not proper to 
:dlo~~- an i11,juaction. 

L l ~ > ~ v c a ~  from an interlocutory order of the Court of Equity of 
TTatanga county, refusing to dissolve an injunction. 

The bill alleges that, in the month of June, 1635, the plain- 
tiff'bonglit a tract of land, lying in VTatauga county, contain- 
ing about two hundred acres, from the defendant, and that 
the same had been granted to one Dobson, through whom tlie 
defendant claims title ; tliat the plaintiff gave three several 
notes for the purchase-money, payable at  different dates, and 
that the defendant made hirn (plaintiff) a deed in fee for the 
premises, with full covenants of seizin and warranty of title ; 
that the plaintiff went into possession and made valuable im- 
pravements on the l a n d ;  that the said notes having become 
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due, the defendant brought snit thereon, and having obtained 
judgments in a court of law, has taken out execution, and by 
force thereof has collected one of these jndgu~ents, and threat- 
ens to enforce the collection of the others, which it is the object 
of this bill to restrain by an injunction. The plaintiff alleges 
that he has lately been informed, that one John E. Brown is 
claiming title to the land, conveyed by the defendant, under 
a grant to one Cathcart, prior in date to that to Dobson, and 
has brought several actions of ejectment, which are nowpend- 
ing in the Superior Court of Watauga county, for the purpose 
of establishing his title to the land in controvelsy, and to a 
large extent of adjoining lands ; and for the purpose of estab- 
lishing the boundary lines of the grant to Cathcart ; that snr- 
veys have lately been made by orders made in these snits, 
which have been so run as to include the land conveyed by 
defendant to the plaintiff, and that " if the boundary of the 
Catlicart grant, as run in said surveys, is its trne boundary, 
as in the present state of the controversy it seems to be, then 
the title, which the defendant has conveyed, is wholly worth- 
less," and the said notes were executed nncler a total mistake 
of facts, both on his part and on that of the defendant, and 
are without consideration ; that the defendant is embarrassed 
with heavy debts, so as to render it very doubtful, whether 
tho plaintiff could, in the event of the land being taken b~ 
such superior title, obtain any redress by suit at law on the 
covenants. The prayer is simply for an injunction and for 
general relief. 

The defendant answered, but as the opinion of this Court 
proceeds upon the plaintiff's bill alone, it is not deenied requi- 
site to state the contents of such answer. 

On the coming in of the answer, the defendant moved to 
dissolve the injunction, which was refused by his Honor, and 
the defendant appealed. 

Lenoir, for the plaintiff. 
Folk, for the defendant. 
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Pcaxsos, C. J. The relief by injnnction does not yer sc 
constitute an equity ; except xhen it is to prevent torts ; as, to 
stay waste, destructive trespass, and the like ; but is ancilla- 
ry to some primary equity which the bill seeks to enforce ; iu 
aid of which, the writ of injnnction restrains proceedings 
in the courts of common law, until such primary equity can 
be established ; as, to stay execution on a judgment at law, 
until an opposing equity can be set up. I t  follows that to en- 
title a plaintiff to this ancillary relief, the bill must contaill 
matter suficient to make out some pi-iinary equity, in aid of 
which the injnnction is asked for. This really seems a very 
plain proposition : and jet,  although it has been announced 
time and again by this Court, it is frequently not attended to 
on the circuit. 

The present is an instance of it. The bill does not contain 
matter suEcient to make out any primary equity, in aid of 
which the injunction is asked for, but the object is to stay 
execution on a judgment at law, as an independent equity ; 
without reference to any primary equity, or to any fur the^ 
proceeding in this Court. 

By reason of this fatal defect of the bill, the injunction wab 

improvidently granted, and the decretal order must be re- 
versed, and the injunction be dissolved irrespective of any 
matter set out in the answer. 

The bill alleges that in pursuance of a contract the defend- 
ant executed to the plaintiff a deed in fee simple for a tract 
of land, " with full covenants for seizin and warranty," nncler 
which he took possession, and has made improvements: in 
consideration whereof, the plaintiff executed to the defendant 
three bonds for the purchase-money ; upon which, judgments 
at law have been taken, and one of them has been satisfied. 
I t  further alleges, that there is ground to apprehend that the 
title of the defendant is defective by reason of a grant to one 
Cathcart, which it is supposed covers the land, and is older 
than the grant under which the defendant claims, and that 
the defendant " is embarrassed with heavy debts, so as to ren- 
de r  it doubtful whether your orator could obtain redress in an 
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action at law on the covenants, in the e v ~ n t  of his losing the 
land." The prayer is, that the defendant' be enjoined from 
collecting the two judgments, which are unsatisfied, " until 
the further order of this Court ; and for such other and fur- 
ther relief as the nature of the case may require." 

What primary equity does the bill seek to establish? It 
lays the fonndation for none. There is no averment of an 
offer to rescind the contract and reconvey, because of the de- 
fect in the title, or of a willingness on the part of the plaintiff 
to do so, and without it, the prayer for general relief is un- 
nieaning. No further proceeding seems to be comtemplated 
in this Court except the injunction ; no other order is asked 
for; there is not even an intimation that the plaintiff wishes a 
reference in respect to the title, or a suggestion of what action 
is to be taken in regard to it, supposing the plaintiff is entitled 
to have such an order after the contract has been executed 
1)y his accepting a conveyance, and relying on the covenants 
of seizin and warranty. Nor is there an averment, that the 
plaintiff has instituted a snit at law, or intends to do so, upon 
the covenant of seizin, so as to try, in the courts of common 
law, the validity of the defeudant's title. In  short, without 
laying the fonndation for any further action in  this Court; 
and without proposing to proceed in any other court, the 
plaintiff, being in possession under a deed with full covenants, 
desires to hold the land withoutpnyi.ng for i t  ! and to enjoin 
the collection of the purchase-money, for an indefinite time, 
or until those claiming under one Cathcart, who are not par- 
ties to this proceeding, and over whom the Court has no con- 
trol, may see proper to institute an action of ejectment ! I t  is 
not according to the course of this Court, to allow litigation 
to lje conimenced and left iu a condition, indefinite, unfinish- 
ed, and dependant upon the action of strangers. This opin- 
ion will be certified. 

PRIZ. CURIAM, Decree accordingly. 
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Ferrer v. Barrett 

L. FERRXlI a w l  oihers agubx t  E. S. BARBETT and ozl~ers 

A mri.1~-. upoil tllc principle of p i n ,  thnel, may file n blll against a counter- 
surety. to  enforce his (surety's) exoneration; tho~igh he may not 11we paid 
tlic clcbt. 

111 a biil by a surety ngaiiist a principal and counter-sureties, it  lyas JIeln' that 
tlic creditor and co-surety v e x  propcrly made parties plaintin: 

It was 11~7~1; f~irtlier; that the insol\-cncy of the surety vau  no obstacle to his 
filing thc bill to enforce his esouerntion. 

Trrr; bill states, that Jacob A. Itamsour, was the snrety of Bar- 
~ e t t  upon several ilotes and boncls, and beconling uneasy, he 
applied to B a x e t t  for a counter security and indemnity, and 
that. tllerenpon, 13arrett, Briggs. IIencle~son and IIoj le ,  exe- 
cuted their penal bond to Ramsonr in the sum of $20.000, on 
the 5th of September, 1851, with a condition, that "if Bar- 
rett shall well and truly pay and discharge each and every of 
the bills, bonds, aud notes, in or by which said Ramsonr is 
bouncl as surety for tlie said B a ~ r e t t ,  and discharge and save 
l m ~ n l e s s  the said Ramsour from any all liability for tlie said 
debts, bills, bonds and notes, tlieti the above obligation to be 
void; otherwise, to remain in full force." That the whole 
ari~ount for Ramsonr was bonncl, as surety for Barrett, did not 
cseeed $10.000. That among the debtsi'or which he was thus 
bound, was one to Lorenzo Ferrer, npon a bond for the sum of 
$509.80, dated Jariuary l i t h ,  1856, and due one clay after 
date, and executed by Barrett, as principal, and by Ramsour 
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and one G. Xosteller, as sureties. That Barrett failed to pay 
the debt to Ferrer, arid the latter put it in suit, at  law, and 
recovered judgment against the three obligors, in April, 1868; 
bnt that they had then all become insolvent, and neither of 
them was able to pay any part of it. The bill is filed by Fer- 
rer, Ramsour, and Xosteller, against Barrett, Briggs, Hender- 
son, and Hoyle, and prays that Barrett may be decreed to ex- 
onerate Ranisour and Mosteller from their liability on tlie 
debt to Femer, by paying the samc, and the costs; and in de- 
fanlt thereof, that the other defendants be decreed to pay it. 

The defendants put in a demurrer for the want of equity, 
which was set down for argument, and the cause transferred to 
this Court. 

Avery, for the plaintiffs. 
Guion, for the defendants. 

RUFFIN, J. The demnrrer rests on the position that Rarn- 
sour could not maintain an action against Barrett on their ori- 
ginal relation of principal and surety, until datnnified by the 
payment of the debt, and, by consequence, that he could not 
have an action against tlie parties on the bond given to him 
as a counter-security. The first part of tlie proposition is true 
in reference to an action a t  law; bnt i t  is not true with respect 
to relief in this Court. I t  is the established doctrine in equi- 
ty, that a party, after the debt has become due, may, upon 
the principle of puia t imef ,  file his bill agaiust the principal 
and the creditor, to compel the former to make, and the lat- 
ter to accept payment; because those parties have no right, 
against his will, to Beep him bound for a longer time than 
agreed for, so as to enlarge his risk of loss. Now, as be- 
tween Ramsour and Barrett, that is substantially the nature 
of this bill; and it can make no difference that a co-surety, 
Mosteller, and the creditor, Ferrer, are also, plaintiffs; for, as 
regards the latter, i t  is only signifying his readiness to accept 
payment without compulsion, at the suit of the surety, and, 
as regards the former, asserting his interest in the question, 
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and sanctioning the discharge of the debt to his own exonera- 
tion also. In  that point of view, the insolvency of the two 
sureties makes no difference. I t  might, perhaps, in the case 
of a certified bankrupt, because the creditor conld prove his 
debt under the commission, and the surety and his property 
are wllolly discharged; but that does not apply to an  insol- 
vent in our law, that is, one merely unable to pay his debts, 
and not discharged upon his oath, because his person is still 
liable. Moreover, if so discharged, his subsequent acqnisi- 
tions may be taken for the debt, and that is a danger from 
which he is entitled to protection. If the money were to go 
into the hands of the insolvent, i t  would be an insurmonnta- 
ble objection to a recovery at  Law, or in Equity, as there is no 
security that he would apply it properly; and, unless he did. 
the principal would still be liable to the creditor. But, the 
object of' all such snits is that the payment shall be made to 
the cseditor in satisfaction of the debt, and in exoneration of 
all the parties. If the bill, then, be taken as that of Ramsour, 
i t  will lie against Barnett, and, likewise, as the Court thinks, 
against thc other parties to the bond, intended as a counter- 
security. Supposing that he could maintain an action at  law, 

I by reason of that part of the condition which obliges Earrett 
to pay every debt for which Ramsour was surety, yet, for the 
reasons already mentioned, his insolvency would raise very se- 
rious obstacles in respect to the amount of the recovery. A t  
all events, the relief liere is more beneficial to all parties, as 
the money goes directly to the proper hand, and immediately 
discharges every person previo~lsly bound for it. That js the 
real nature, in the view of this Court, of the agreement for 
connter security. It is tliat Ramsonr should be entirely exon- 
erated fsorn all liabilities to the extent of the penalty of the 
obligation, and, in that sense, he has a right to call for its ex- 
ecution here, provided, that in executing it, the defendants be 
exonerated from the debts, as well as he. 

But the bill may likewise be looked on as the bill of the 
creditor and co-surety, Ferrer and Mosteller; for they have 
well recognised equities to participate in the benefit of a n y  
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secnrity for the debt, provided by the principal, though it be in 
the form of a counter security for one surety alone. If the 
principal had created a mortgage of the property, there conld 
be no doubt of it, and no distinction is seen between that and 
a counter-security-bond to the surety. H e  is bound to com- 
municate the benefit of it to all the other parties, and, if he 
will not, those parties may compel him and the other debtor \ 

to do so by their bill against them upon the common princi- 
ple of subrogation; of which, an example, much stronger 
than this, is to be found in a recent decision of this Court: 
Brinson v. Thornas, 2 Jones' Eq. 414. That case is in point, 
both as to the doctrine of a substitntion of a counter-security, 
and, as to the parties. 

I t  is objected, however, that the bill is but for a single debt, 
which may expose the defendants to the expense and vexation 
at' many suits, when one would do. I t  would, doubtless, have 
been most proper for Ramsour to have filed a bill against the 
defendants and all the creditors and his co-sureties, so as to 
settle the whole matter in one suit. But at present, the ques- 
tion does not arise, because i t  is not seen upon the pleadings 
that there is any unsatisfied debt but that which is the subject 
of this suit. Therefore, the Court refrains, and ought to re- 
frain, from giving any opinion upon the point suggested, until 
the facts be properly put on the record by plea and answer. 
The demurrer is overruled with costs, and the usual certificate 
will be sent to the Court of Equity. 

PER CURIAN, Decree accordingly. 
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.\(1T OF ASSEMBLY IJIPAIRING h CHARTER. 
1. -41: act of the Gcr~c.!,al Asseii;S!yj incorpwating a banking company, isn 

i:o:~tinct betv-\-i.ei? t l ~ e  State and the corporation, within the first clausc? 
oft l ie  t~ i i t l i  :cctio:i OC tile first article of the Coiistit~ution of the United 
Star+ ai;d the Legislatl~re cannot pa33 any .I:LTT impairirig the obligation 
of sucli contract,, or m y  p r t  thereof. Attonley General r. The Ranis oJ 

c7/,cr,.lvfte, 287. 
2. K h e r e  s piice is stipulated in the grant of the charter, it is the consici- 

eration 01. part of the coi~sitleratioil for which the sovereign makes th t~  
grant; and cannot lse enlarged without the consent of the corporation.-- 
Ihicl. 

;:. To lery n, tax on the benk as such, or on its franchises, is to add to the 
sti1,ulasec'. price, mcl therefore nu act of the Legislature imposing such :t 
t ex  is in violation of the constitution, and void. B i d .  

4. The distii:crion, as respects the taxing power, between lands, &c., and 
wcli f;~ancliises, stated, considered and applied. B i d .  

.\L)YA1TC!XE3T. 
\T71iere n test:~tnr bequeat!le:l 11:s slaves to be equally divided between his 

wife a , i d  chililien, tlcdlicting from the share of one of his children the 
ual!ie of certain slaves) theretofore, conveyed to him by deed, it was HeW, 
in analogy to the coi~struction given by this Court, upon adr-ancements, 
under the statute of distributions, that the valuation of the slaves convey  
ed, should ,be made as of the time when they were conveyed. Ward v. 
Riddick, 22. 

Vide HOTCHPOT, 1, 2, 3, 4. 
1 
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ADMINISTRATOR-LISBILITY FOR LOSS OF' ASSETS. 
I. Where an administrator was ordered by court to sell property for distri- 

bution, on a credit, taking b o ~ d  with sureties for the purc11a.e money, h c  
is only responsible in respect to the sufiiciency of the bond, for milfully 
or negligently taking such sureties as  ere not good, or such as he had 
not good reason to believe were sufficient. Dncis v. Jiarcum, 180. 

2. A delay by an admistrator, of one month, to bring ~ u i t  on a bond taken 
on the sale of property, made under an order of court for distribution, 
will not make the administrator liable for the loss of the debt by the in- 
solvency of the obligors, where there appeared to be no likehliood of'sudi 
insolvency at  the time. IBid. 

AMENDMENT OF ANSWER. 
1. Before amendments to an answer are a l l o~cd ,  the Court sliould bc :at- 

isfied that the reasons assigned for the application are cogent; that tilt: 

mistakes to be corrected, or the facts to be added, arc ntade 11igbly p1.0- 
bable, if not certain; that they are rnatcriai to the merits of' l11c case ~ I I  

controversy ; that tile party hiis not been guilty of gross negligence, u ~ i ( l  
that the mistnlres have been asczriaiued, and tlle new facts l m ~ e  culrie t o  

the knowledge of the party since tile original answer was pu t  in nll:i 
and sworn to. Graiia~n v. Skim~er, 01. 

2. An order, therefore, made in tlie Court of Equity allowing an arneriti- 
ment to an ansmer, upon motion, inercly, withot!t being supported by an 
affidavit, and without its being shown that an amendment was needatl, 
or what amendment was proposed, was l~elt l  to be erroneous. Ibfd, 

3. The modern practice in amending an answer, is to let tlie original rr- 
main en  the file, and to put in a s~ipplcnierital answer coutaining the new 
matter or correction. Ibiil. 

ADVERSE POSSESSION. 
Where, by an ante-nuptial deed, it was provided that the slaves of the wife 

were to remain in the possession and use of the liusbarid, during covet- 
ture in a suit; brought to compel the husband's perso~lal rcjrreserltativc~* 
to perfect the conveyance of a shve wl~ic) the testator hnil nttcmptetl io 
convey to the wife's trustee, in lieu of one of Iier'j, 1i.liic11 he hafl sold, 1i.hici1 
conveyance was inoperatire, for the want of a subscribing witnesu: it via? 
held that the possession, by the husband, of the slave, ititeiicie(1 to be s u b  
stituted, was, during the corerture, not adverse to tlie wife's trustee ; 50 

that, neither the statute of limitatior~s, nor the act creating a presump- 
tion of abandonnent from the lapse of time, was applicable. J ~ n e s  Y. 
Baird, 167. 

AGENT. 
1. A mere agent, who assisted the owner of a life interest in a slave, in 

selling him, that he night be run off to avoid a criminal charge, and who 
received no part of the price for which he was sold, was held not be lia- 
ble to the remainderman. NcKeil v. Czdlar, 381. 
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2. A was the owner of a judgment against one, who, it was supposed had 
fiaudulently conveyed his land, and it was agreed between him and B 
that the latter should have the control of tlie execution and try the w- 
lidity of the debtor's conveyance, and that he should have half of what 
he collected; B bought in the land for a nominal sum-recovered it in 
an action of ejectment, and sold ii for several times the amount of' A's 
debt; held that A was entitled to half the amount of 111s debt out of the 
proceeds of this sale; and no more. Jurnes v. iWwris, 408. 

ALIMONY. 
1. Where, in a petitiou for a divoi'ce, by a wife, a subpcena was issued and 

returned executed, but before an appearance was made, or an alias issu- 
ed, an order for alin~ony petidente 7iie was made, it was held good. Gay- 
lord  v. Gaylord, 74. 

2. An afidavit of the petitioner annexed to her petition which sets forth 
the amount of the defendant's property, and of what kind it consists, was 
deemed sufficient pima fircie to authurise tthc Court to act on the qnw- 
tiou of alimony. Ibid. 

3. Wherc the petitioner sets out that :'the 11iisband is then removing vr 
abour, to remove his egects from the State." the wife need not state in 
11cr petition that the cause of'complaint existed six montlls before the BI- 
ing of her petition. IBicZ. 

4. Where a ~etitioner, for a divorce, alleged that her l~usband had become 
jec!lous of her without a cause, had shook his fist in her i c e ,  and threat- 
ened her, and declared to her facc, and pnblis!ieil to the neighborhood thnt 
the child, with which she was pregnant, @as not his; thnt her,conditiou 
had, from sue11 treatment become intolerable, and her life burdenso'me. 
and that she had been conlpelled to  quit his house and seek protection ot 
her father, it was helcl that she had set out enough to entitle her to alimo- 
ny peicdente lite. &win v. Em+&, 82. 

ANSWER. 
T ~ d e  PRACI~CE, 2. 3, 4 ;  IKJUP;CTION, 9. 

ASTICIPATION OF A LEGACY. 
1. Aftel payment by ?fie testator, expressly in satisfaction of a peuuni,q 

legacy, a second poyment cannot be enforced against the executor.- 
H o z m e  r. Xallelt, 194. 

2 .  The act of 1844, in relation to thc operation of wills, and the time to 
whicli their operation is to be referred, cannot be construed to bet up ;i 
satisfied legacy. lEd. 

APPEAL. 
1. Every order of a court ef equity, by which the rights of the parties may 

be agected, niay be reviewec? in the Supreme Court. Graham v. ,Ckin- 
ner, 94. 

2.  An appeal, therefore, to the Supreme Court, will lie from an order ot a 
c w r t  of equity, allowing an amendment to an answer. Ibid. 



ACQUISITIONS OF A SLAVE. 
Where a slave was permitted by his owner to exercise his own discretion 

in the employment of his time, acting really as a freeman, such owner 
cannot Iceover from a third person the proceeds of property wliicli the 
slaw had acquired and which had come into the hands of such tl!ircl per- 
son as the agent of a slnve. Nor can the party who let the slavc have 
tile property, recover the proceeds thereof fro1:1 tlie agent of the slnve, 
altl~ougli he may hare sold it on a credit, and not have been paid for it. 
Barlter v. Stoai~z, 220. 

ASSIGNMENT OF 93 EQTXTY 
Vide PARTIES. 1. 

ASSIGNJIEST OF TT-IFE'S LEGACY BY HUSBAXD. 
A ilusband has a right to assign a legacy, or a distributive share, due to hi: 

wife, for the purpose of paying his clebts, and if the assignee can reclucr 
it into possession ciurii~g the life-time of the husband, tlie vife, survivinp. 
cannot recover it. Byan v. &r.uill, 27. 

IZSSIGNXEST OF d MORTGAGE. 
A derd of trurt execnted b o m  $tie for the security of sctunl crctl i to~, for 

iicbts, v1:etiler old or nev-, nlwt be reprded as a cc;nycyari:.c for vnlut. 
under the Stat, 27 Eliz., 2nd  n mortynge is considcrei't as standing on thc  
snine foo;ii~g a': a dced of trust. POPS r. ~?Jnckzmc-!i~ 58. 

ATTACHNEXT. 
1. Tile act of i2ssi.11ibg, Rev. Code, el!. 7 ,  see. 20, institntes an a ~ i ~ ~ i i a l o ~ ~  

I~roceedi:~gj tllc object of n.l!;cil is t o  subject to tlic debts of our citizens, 
auy estatz v:!?c11 a i:o:l-resident may have in tlic hands of' any person, 
wliicli canuot be ~caclleil by ntraehment, n-ithout re5 imlcl: to the placcl 
where t l ~ c  dzbt ~ n s  contrnctctl ; and, tl~creforc, the sixth clause of thi. 
fourth rulc, chap. 32. Rev. Coiic, regulating tlic proccciiin~a in  cowts of 
equity, does not api):~.  E ~ m s  V. J10120i~ 327. 

2. FVliere tlirec attachments n-ere levied on land and judgment, talien on 
nil three, but it turned ont that the lnnd didnot sell for eno~?gh to  satis- 
$ tlic former two judgmeat3, which had been levied bcforc the one in 
question, it was held that the third attachment wasj nevertheless, properly 
constituted in the court to  which it was returnable, by its levy on the 



1 INDEX. 465 

land, and that the judgment thereon rendered was valid. Perry v. Men- 
denhall, 157. 

3. Aliter as to a levy of an attachment on personal property. Ibid. 
4. A j e r i  factks taken out on a judgnicnt in an attachment, maives th t  

prioilty of lien which the levyiilg of the attachment gave thc plaintifl. 
but it does not invaldate the j ~ l d g ~ l e ~ t  rcnilere~l iil the case. lbid. 

3-LIL. 

~ 1. T!le bail of an absconding pa~ tnc i  is mdcr  no obligntioa to surrender 
his pri:~eipal for the benefit of' aaothcr partuer. IhJjilto,7i v. Otle~zlzeimar 
406. 

2 I t  would x e c i  that t!ie bail of oilc pnrtncr, W01ll:l 1i:;ro no p o n w  to ar- 
rest his principal after the debt had bee11 in ihct paid by anotliecr. IOfd 

Tide P a ~ ~ s r a s ,  2. 

BANI< CHECK. 
V ~ d e  C~LLUSION WITII GUARDIAX. 

IMRON AXD FXXE. 
Vide FREE-TRADER ; HOTCIIPOT, 3 ' ESRCUTION SALE O F  LAFI). 

BEQUEST TO A TTTOMAN AND HER CHILDREN. 
A beyncst to a woii~rm and 1ii.r cl~ilJrca, she havingno ehildrcn at the timtr. 

gives her an absolute estate in the property. Jeizlziiz,~ v. ITall, 334. 

BEQUEST TO TWO AND THE SURVIVOR. 
Where a testator in one clanse of 111s wil! liinits a use in property on even: 

of srirvix-orship between liis clnughters at the &at!] oi  liis widow, but ic 
a su'uscq~icilt clause gives tlic nse of the propcrty to t l x  survivor up011 
the deztth of the other without leaving a child or chi!drcn, il; appearing 
from the ~ o n t c x t  ?hat lie wisl~ed to lllalie tlie ball; of liis estate unnlie~ia- 
ble as long as posible, it was held tllat tlie latter tlisposition should pre- 
mi l  over the i;or~ner., and that the co~iti:ige~~cy :vns open until the dent11 
of one of tl;e diiughters without leaving a cl~ild. JenLi7zs v. 11~71. 334. 

BILL. 
Vide PARTIES, 4 ; PLEID~NG, 2. 

BILL OF EXCKPTIONS. 
I h bill of exceptions, or a case stated by the presi~ling Judge in the natarc 

of a bill of exceptions, is inadmissible upon an appeal from an inferior, tcs 
a superior, Court of &pity. Crahain v. Slcinner, 04. 

1 BILL OF  SALE. 
Tide EQUITY TO CALL E O R  A CONVEYAXCE. 

GHAXGE OF INVESTMENT. 
1. TVhereatrustee changes an invest~nent without the direction of a Court 01 

Equity, he takes upon limself the onzia of proving entire bonajdes,  and 
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that there mas reasonable ground to believe t h t  llie fund 71-ould be t ~ i t -  

fitted. Wliere, lionever, lie is able to make s ~ ~ c l i  proo( tlie Conrs tvil! 
sustain lli? act. W~~.~ l~b?r / t~ t i  I-. Eijiriy. :32. 

2 .  TVl~cre a trustee n~ali i rq a cchni~ge i11 an inve.tme~it i- inrcreslecl in n l:rr,gr 
portion of the fnnd, lie vi l l  be rcgardeil ju n tlifl'erellt ligllt f1.0111 a 1m.kc.d 
r ~ w e e ,  auil a ~ r c m i i p t i o n  is rnisetl t l ~ n t  he actetl with goud fziitll, .7li6l 

~ ~ 1 ~ I . l l i C ~ N  FOB IIAISTEX.fTCE. 

1. h c11:wgc upon the estate of it  testator by !lip vill f i x  die maintennnce ( ~ i  

R l~nrty:  is l)ay:tl~le annu;~lly~ and \rill iie:;r intewst f i  cm lIic c ~ i d  of cx i :  
year. J f i ~ r ~ i s o i z  7-. l lo ic i?~ 2Gl. 

2. Tlicrc is no ],enson, g~~ncral ly,  ~ v l i y  ! R I ~  devised to several, liul,Illenc~ii 
with :I clinrge for tlic n~ail:tcn:incc cof a perwn, d~iill not I J ~  sold for n di- 
\-ision :-lint this ~ n u s t  be clo~ie cz l r ,~  oj1ei.P. \Ylier(,. IIOIYCYCI.? t l ~ e  niuiil- 
teumlce of well person can bt: 11x1 on tile la~iil it-c.lf) Ihut, lwbably, cnu- 
;lot be seci:!,ctl I J -  a s:tle, a Coi11.t of Xquity xi11 only o~,tlei it: expeiili~erl- 
tally, to ascertain hon- t l x  i k t  is. Huwiss v. Ross, 410. 

~:O~,T,GSICJX WTII A GUARDIAK. 
\Vl~e~,e  one, o r i n g  a bond to a guardian in failing circ~:msiances, not yet 

ti~lc, hcld a note on such guardian, wl~icli he gave to an attorney to cop. 
lect, wit11 ex1)Iicit instr~ictions not to make an  excliange of notes, but tcb  

c:ollcct the note given lii~n, and with the proceeds to take up the bond 
diic the guardian, and such attorney received a bank check trom thr; 
~unrtlinn, and, be1ievir.g tile nloney to be in bank, and tliat the check 
was as good as  money, returi~ed tile note to the guardian, and twk  up 
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the bond in his hands, it was held, that, if done bonn j Z e ,  this did not 
afford the ward a ground for pursuing his former debtor. Wynne v. Ben- 
bury, 398. 

COMMISSIO?\TB. 
Five per cent. cornniisaion is not an excessive allowance by the way of 

commiisions on moneys raised on the hire of slaves. IVushingion V. 
Emery, 32. 

C'9JIPEP;SSTIOS FOR LOSS OF -4 SUPPORT. 
Tide DISSENT OF A IVIDOIV. 

UOYDITIONAIJ LEGACY. 
1. I t  is reasonable for a testator to say, when he makes a gift to one, that 

it is in bar of a claim tlie donee has, or may set up against him, and that 
the legatee must release the claim before he can have the legacy. Dun- 
7ctp v. Ingram, 175. 

2. Where an interest is given to each one of a class of persons severally. 
upon a condition: tliat tliey wspecticely release a joint claim against the 
testator, it ~ v a s  held that each individual was to perform the conditiori 
for himself, and furtlier, that a forkiture wising from a nonperfomiai~ce 
of the condition, fell into tlie ~~i~clisposecl of surplus. Ibid. 

CONPIDEKTI-4L RELATIOXS. 
1. Dealings as to pioperty between persons standing in tlie confidential 

relations of life, are looked upoa with suspicion ; and from geizera7 policy, 
a rolrintary donation from the dependent to the superior party will be 
set aside, uldess the utmost fairness is made to appear by the donee. 
But, where undue influence, circomrention or fraud, are relied on to set 
aside a deed, apart from the existence of these relations, proof must \)a 
made as in ordinary cases. Denton v. Jftinroe: 39. 

2. Where one, in a confidential relation: uses the influence and advantages 
of his position, to make an unequal contract with his dependent or infc- 
rior, Equity will relieve sgaiust such contract. dfullins r. Jlc Candless, 4'25. 

CONFIRMATIOX. 
Vide INCREASE OF SLAVES, 2. 

COKSTITUTIONALITY OF A N  ACT OF ASSEMBLY. 
1. A statute anthorising the people of a county to take stock in a :ai!road. 

and to raise the funds to pay for it by tl~emselves, or otherwise, is not 
forbidden by the constitution. Caldwell r. Justices qf Bwke,  323. 

2. Under the charter of the Western Xilrtl-1 Carolina Rail~oad Company, 
passed in 1855, and the amendment a t  the next session, it mas hpW 
(PEARSON, C. J., dissentie7tfe) that the justices of any of the county con r t~  
of the counties along the hue of the road, are aothoriscd to determine on 
an amount to be snbscribed by such county to the stock of such compa- 
ny, and to submit the same for the approval of the rotcrs of such county. 
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notwithstanding a former proposition to subscribe may have been snb- 
mitted to them and rejected. Ib id .  

3. Held further, that such suhscrlpt~ons may be made lolies quolies, a5 thc 
emergencies of the u n ~ l e ~  taking requlre. Aid. 

V ~ d e  ACT of -&ss~IIL~LY i \ I P I I R I N G  A CLIARTLR: IXJUXCTIOK, 13, 14. 

COXTINGEKT INTERESTS. 

(Construction of a will; ilependiug ou its peculiar p! l rasxlo ,g . )  
1. It is well set~led tlint not only a vested initrest, but  a contingent ~crnnir;- 

der, or contingent esccuioiy beq~iest, or s fi:tu:,c cantiilgel~t trust. i~!le:,t 
the per?oc is cei.tair, is t:m~:rlli~;ible by i1e;ce::t 1112 case of rcd:y, :,II,? 
ikrolrea upoi! tilt pel.sonal ~,epre?cutati\-e i l l  tile c3be 01 11~i.si)lidty. I-L'o- 
heitson r. Fleiiiiiiy, ,337. 

2. A iimit:ttion over of sia~-cs by \\-ill .' io a tlatighte~, and to lie? childi~ci~. 
(sllould she have n11y) !h~ercv  ; 1j1lt ~!ro!i!d -11c tile \i ~ t l ~ o n ~  cl~iic!wli.' 
then " t o  unotlier t l a i l ~ l ~ t i ~ r ,  ' k c . .  is a 7-nlitl eonrinynt  iiirt~i.c~it~ : i i i ~ i  : a  

Coiiri of Equity, ou c prolxr ens,- being 111atl.r:. nil! 1pwtcr:c i; 1'). ivii: it: 
. ; e ; l~ i~~t ra t icn ,  againat a finu~iulcnt renlovni. 0:. side oi thc 1proi:c;ty.- 
Dvilhezt T- L k c k ~ ~ l ~ v i ~ ~ w ,  444. 

COSTS. 
If a pwty  defendant, n-lio h s  110 interest in the subject matter in contro- 

versy, disclaim all right, tile bill d l  he iiismissed as to liirri, v i ih  costs , 
but if he sct up clai :~~.  arid insist upoil a ileclaraliou o f l ~ i s  :.isllis. lhe dis- 
il,issal, as to l;i::i, will be ninde i c i i h u l  cosis. J icAA~i? to ic  v, ,;icUonciid. 1 



INDEX. 

ant, was held to he a fact dehors the deed incoasistr~nt with an absolute 
purchase to himself, and being corrobornted by defendant's declarations 
nclmitting tiie l~laintiff's equity, v a s  a good ground for relief. Lnihc~m v. 
XcRo~ie, 102. 

3, d ileed IT-11icli has n proviso for '(tile pril-ilepe of retlccrning the proper- 
ty  conveyed," imports pi,ina j x t  ie tlint it is inteiitlml, n.; n sec~cdy ,  arid 
not a snle. TTT2'lsniz I-. We,cfoiz, 330. 

DAMAGES. 
Vide I\-.rcxcrror;, 6. 

DECRZE OF A FC3EIGN COURT. 
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DEED. 
Vide COXFIDESTI.~L RELAI.IOXS; DELIVERY OF DEED. 

DEED GRANTING A S  ilSSLTITP. 
1l'here A. by deed, directed l i i ~  attorney in fact, to pay annually out of tlie 

income of h ~ s  cstatr, a certain sum to B, clu~ing the jo~nt  lives of' A autl 
H. and A afterwards became ~iisane-helrl, that in law, thm d e d  was :\ 

DEED OF TRUST'. 
Tide PARTIES: 3. 

DEFENSE AT LAW. 
11-here a note, prepsled for the purpose of being discounted at a bank, was 

left by the party, for whose accommodation it mas made, with A, to be 
o f h e d  at  a bank, upon an unclerstand~ng that A should draw the pro- 
ceeds, and apply a part thereof to the discharge of a smaller note, then 
due to the bank, and the balance to certain debts which the priucipal o v -  
ed him, and on the refusal of the bank to discount the note, it was furthcr 
ngrepd between the same parties, that A should keep the note as secwi- 
t y  for the debts due him, it was held that a judgment obtained in a court 
of law, on such note, could not be impugned for any matter that could 
have been pleaded to the action at  law, and that it was in the first place 
applicable to the indemnity of the party, paying the debt in bank, and 
that the remainder was applicable to the claims of A against the princi- 
pal. Tysor v. Lutterloh, 247. 

DELIVERY OF A DEED. 
Where the owner of a slave, employed a person to write a deed of giR. 

furnishing him with a form for that purpose, and such person wrote mch 
deed accordingly, and having read it over to the donor, he executed it 
by signing his name, and at  his request, such draftsman subscribed it ad 

witness, and immediately retired from the apartment, leaving the instru- 
ment, soexecuted, lyingon the table, In the presence of both the donor and 
donee, it was held that this proof raised a presumption that it was delir- 
ered to the donee, and that such presumption ma3 strengthened by tbi: 
declarations of the donor, afterwards made, that he had executed a deed 
for the property in question, to the donee. Levister v. Hilliard, 12. 

DEMURRER. 
%-here there is a demurrer to the whole of a bill, if it appears that the 

plaintiff is entitled to  any relief, the demurrer must be overruled. Xilfm 
v. Truiit, 361. 

Vide FORMER DECREE, 2 1 PLEADING, 1, 2, 4 ; PRACTIOE, 2, 4. 
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DILIGENCE. 
Tide ADJIISISTRATOR. 

DISCOVERY. 
Vide PRACTICE, 2, 4, 5. 

DISSEYT OF WIDOW. 
Where a testator in his mill providcd a support for his widow and cliilclieii 

by giving tlieni a iesidencc 011 his farm, and the issue and  profits Lhcreof: 
and the use of the slavcs, stocli, Be.. for a certain period-wliich armnpcl- 
nmit  \\-as bulken up by tile widow's ilis~ent fi,o~n tlw will, it was 7 l ~ l t I  

tllat the children were entitled to conipenaation out of the testator's cs- 
tate for the loss of tliesc benefits. Worth v. ilfcA17ei?, 2 i 2 .  

DISTRIBCTEE. 
Tidc INJUSCTIOS, G .  

1)IVORCE. 
l'lie statute, Revised Code, ch. 30: requires the acts which are allegctl ti+ 

amoi~nt to indipnity, to be set oul, ~)ni.ticula~.ly nnd spccin!ly, so thnt :IT, 
i sue  rnay be taken upon wc.11 sc,~en~liy, ant1 will tcder:itc no ~ei icrd i ty  
i l l  ninliilig tllc clinrpes. F;,,u:i)~. v Ericiv: 8'7. 

L'iclc Ar,nros>-: 1, 2, 3, 4. 

E;LI<CTION. 
'l'l~c conrse of the Court of li;yu:ty in rcspcct to elections, is, not to con1pc4 

:I party to choosc Lctween the opposing i n t ~ r ~ ~ t s ,  lintil tliey :we in such 
s state as to enable the party to see on which sidc his interest lies- 
Du)11up I-. j't~yruii+ 178. 

XSl'El' OF VACAPU'T LAND. 
1 .  -2 prior e n t ~ y ,  which is vague, acq~~irecl no priority as apainst other enter- 

el-s, until it is 111:~clc ce1.1ain by a sivvcy. C~rrrie \- fr'ibsol7, 25. 
2. A person who nlalics s rayue and indciinite cntry of land, which Lc a +  

certains does not cover thc Innd nin~etl at, cannot shvt the entry to :in- 
other piece of land wl~icll was egtered before such attempted transfi~r ; 
e~pecially if he has notice of the prior cntry. r-lshley v Sumver, 121. 

II;QI'ALITY. 
Vide WILL-CONSTRUCTION OF, 9.  

&'CITY TO CALL FOR A COXVEYANCE. 
Wlxre  a party made a bill of sale af a slave, for a m7uabTe condkralion, 



INDEX. 

which mas inoperative, because there was no  sub~clibing vitlless to it. it 
was held that the purchaser had a clear equity to call for a conrepaucc:: 
citller upoil the ground that it TI-as an :~tteiiii,t to pass the title, x h i c ! ~  
failed by reason of a mere formal defect, or upon the gronnd that tile in- 
operative instrument was evidence of all agreenlent to conrey. J o ~ i r s  \- 

t"li.,.d, 167. 

I:Si'O?I'EI, By ;\CTS IY PPIIS. 
On!,, who l;~l,~r:-iny'y ~ : n ; ~ , l . ;  11y ;iii.l permits nnutliei to pnre!ince, and 1 :  

foriiou'-oile TV!IO 111:-:~;1 13 :!11,1 ~ I I ~ I I C C ~ S  a~it~tliei. to ~LII.CII:ISC: s11;1!1 nilt 
:l!lon-cat1 to set 1:p x i  ( , ~ ) ~ N : . I I I ~  crl.;ity. imr t d i e  n~l\-n~rt;igi: of the Icgd 
title by ~ i i i c i i  it is i:~?l;ortzii I l l~idrcoc~l v. Zones, 34. 

Vide Fomi:n LIECRI:~: ; S L ~ ~ ~ x ~ ~ ~ ~  PI:!IYOI~I\I.YXCC. 

ESECCTOR CEIAKGGD \VITII LOSS OF ASSETS. 

-111 estate, in tlic li;~ii:ls oC a : ~  i~:;cc::tov, t:~:.ni:d out to 1x g~.cn:ly illoie i r 2  
debt t11a.n vcn3 :mticipi~?~.d \by tl!c tebt:lto~: i:i e o ; : ~ ~ ~ ~ ~ c n c c  or  w h i ~ l i .  i t  
1,ecoriliilg neci.:ssni,y l o  ~1.11 ;,i,o;~~i.t:;- r ~ ~ ~ ~ i f i , ~ d ! \ ~  ~!i-.ji,!:cd of by  t!!. will. 
tii,: ~xcc::tor pi~ocu;~i~il a:: .:.xle; (I!' L I : ~  C o a n  oi '  Xqliity, n ld  loll! l;!litli. 
q~wCiticaiiy cle\-ised. inste;;il of' day: a. Se~er t i l  t11t'.w F~TV. : .  x-liile ii: 
the cxei:n.,or's l ~ u i ~ l k ,  Cic,l) witI1311t x ~ y  S h l t  or 11:$xt. oil 11;s p a ~ , t :  i t  
riot aljpem'ing that, [11!5 s u k t i ~ i ~ t i e ) ~ ~  or LIIC ,  s h ~ c ?  for tl1e hllti, 11-;~s 1)rt - 
j1.1~1ieial to t!ie $ ~ I I ~ > ~ , ; L I  i i~ te rc~ ,~ t  of :11c> l!,;pt!!,v, m: I  the C . Y C , ; I : ~ ~ J ~  hvi11p 
actcci ill goo,] fait!: in !")nl;iug it! it n-;L.; 11dd t11,lt he \v;~s not, in cqiiity. 
nccoul~tnble for the value of ti.? slave< tliat !lad c1ie:l. Il;,Ali.~,ize.~s v. 
P a Z ~ ~ z e r ~  1Qi. 

1. A bill was brou;;iit to 11bjei.t cquit:hlc pi.oi)e?ty to t:rc pa?-1:!,~i1t of n 
,j~dgx!cnt at lt:wj in ~vl i id i  i~ TX d l c y d  ~ I I A ' L  the il!,tbnd:~nt) i i l  tl1a:j1111~- 
i ~ ~ t ! i ~ t ,  ~ n s  insolvent, t i n t  llc had 110 I ~ ~ O ~ V I ? ~  <.!mt c ~ l ! ~ I  122 by 
:in execution nL Inn., anti t!itlt esocnlioiis o:; olllcr jii~l'pC:ii; 2~:tiii .i  

I I ~ L I ,  ha11 ~ W I I  x t ~ ~ r i ~ ~ ~ l  it1!?751 h , i u ;  to ~vhii . !~ th? i 1 e 6 T ( h t  ~ ~ x ~ l t ~ ~ i r r w i  ; 

it IIXS hc7c! :lot n e c w w y  to d!ovV- tllat ail ~ : w m t i o ~ l  iia11 k x d  %JII t i i~ '  
jii:l;;i?lent at  la,,\-. and  ! ) ~ c n  ;~c~a:i.ii,:ii nii l l~~,  i i o , ~ ~ ? .  f l lbb T. TT7ii;;::~,~s, 2 2 .  

2. -1 ii,spozdens ~~~l~t i t ; : : . c .a  s lieii on cq;iita'u!c p~.apertj., i l l  a ens2 ;~-llixlt i c  
a n  be propeily eougl~t ill this Court, and it is ilot iiccessary to rcrtrai~l 
the I~older of such p r o p t y  fkonl 11nyiug it to the ceslui pzte trlist, (lie be- 
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ing a party,) for the Court will make d l  proper orders for the protection 
of the fund. Ibid. 

EXECUTION SALE OF LAND. 
Wl~crc  land was 1)urchased by a feme with her earnings and the deed ma& 

to l~er ,  a sale of such laud, under an execution against the husband, 
passes nothing. iLkKilznon v ZcDonald, 1. 

FAMILY SETTLEMENT. 
Vide ONUS PROBANDI. 

FEME COVERT. 
Vide INJUNCTION, 10. 

FOLLOWIXG ASSETTS. 
Vide P U R C ~ M E R  WITHOUT NOTICE. 

FORMER DECREE. 
1. Where a decree has been passed by the court upon a hrmal liearing, dis- 

missing a, bill upon its merits, a second bill, alleging fx ts ,  which, if rstab- 
Iishcil, woultl entitle tllc plaintiff to the Fame 1l:eas;lre of relief as t l i ~  
Sz~ts sclt forth in his former bill ~.-oultl cntiilc liiru to, will be dismisseli "1:- 
on' :a 111~3 in bar. Jwh.i:ls v ./ol?nsior~, 149. 

2. l i  is cwal to plcai! a decree in bar to a si.co!~il suit for t ! ~  same thinp: 
but where t l : ~  bill itself sets fhrtk the ~ubstaiice of' the p!en(li:~gs i:-i t i i c s  

ioi,:nei suit, ;iii(l ilie c!cc~c:c gir.cn in it, nntl  p r a y  a c!iic,ovc~,y of iccl- 
ccutrary to h e  dcclnmtion then nl:tdc, and n, d c c x e  inconsistcut x i t l i  

that c!tc~.ce so that there is no need ofn  p!ez for tile ~)~:I';xxP of identi!':;- 
ing the pnrtics, and the sul~jcct niattcr of thc second suit, TS being tlii. 
sanlit with that of thc former, the objection n?ny lie taliell by Gen~uri~er.. 
I)niii,s v. IjLil7, 403. 

FRAUDS-STATUTE OF 
,L receipt for a part of the purch~se-n~oncy, for a house and lot, without 

any description of tlie proper!y to be con~ryecl, is not n qufic~ent ncte 
or m~morandum of an agrec~wnl,  under the sintntc of frauds, and can- 
not be helped out by par01 ev~dencc. 31urdocTc V. Anderson, 77. 

FRAUD. 
1. SVlihei-e the seller of a patent right for an improved node  of mahingsoap. 

by artfully keeplng back the patent itself. and by the oxhib~tion of printed 
forms ancl receipts falsely statillg its pnrpo~t,  ancl by other arts and con- 
trivances, induced one to purchase a much less extensive and mluab11- 
in~provement than that bargained for, it was held to be a case w~thin  tbc 
ordinary jur~ediction of our State courts of equity Lindsay v. Rom- 
back, 124. 

2. Where an  obligee in a bond procured a young man, inexperienced in bu- 
siness, to sign the instrument as co-obligor with another who had signed 



INDEX. 

it, by asking him to sign it as a witness, and when he was about to s i p  
it, by pointing to the place where his name wassubscri5ed1 as the proper 
place for a witness to s g n ,  it was held that the bond should be surren- 
dered to be cancelled. Boyd v. King, 152. 
Vide PREPAYMEST OF A DEBT TO A GUARDIAK. 

FREE-TRADEX. 
The Englisli doctxine, that a wife, by an arrangement with her husband, 

can become af~ee-trcde~., and hold the proccetls of her labor to the ex- 
clusion of 111s cretlltor>, does not obtam in this State. ,lfkkirzizon v, X c -  
Donald. 1. 

HOTCHPOT. 
I. Advancements In land. by a father, are not to be brought into hofchpui 

and accounted for in the division arnoiig his chiltlrcn of' his real estcttt,. 
unless ille father dies totitlly intestate. J~rl;ins r. Xilitchebl, 207. 

2 Where a ~viclow tiismlts iron1 the will oi' 1 1 1 ~  hl~sbaild, she is entirlecl. i l l  

a.scerraining her tlimibutive share: to liave admncen~ents  ~!laclf to I q y -  
tecs under the will estimated as a p r t  of' her husband's cstate, tlio~igh as 
between tlie~nselves, tliere I~uiu,? but a partial iillestacy, s~icli ad\-nncv- 
~ n e n t s  are not subject to be brought into hotchpot agaimt such lcgatw:. 
W o ~ l h  v. Jfc-1-eileill, 272. 

3. Ulider tlie Revised Code, chap. 38, see. 2, an estare, 11111' azctre vie, giver] 
to n child by an intestate father, i j  suljject to bc Lroi~glit into h o t c i ~ ~ ~ t  a* 
all advancement in the ~livirion of otlicr lands. Dijron r Cbxartl, 354. 

4. 'One half nn estate in Iaucl given by an intestate, by deed to his daughter 
and her liasband, is subject to be brought into holckp f .  Ibid. 

I S C R E A S E  OF SLATES. 
1. h bequest, simply of a female slave and her increase, in a wi!l, made be- 

fore the enactnicnt of tlie Revised Code, passes the rnotl~c'r only, and not 

2. But  where n slave hat1 been put in the possession of one of ihe testator's 
children, and hn!l inclmsc hcfgre tl~t, \villi n-as rustle, and that fact is re- 
cited in the mill, a bequest of such slave, an;l lier increasc, even before 
the Revised Coc!c, T Y ~ S  hdtl to be a confirnlntion of the previous p r o 1  
gift, and to pass both the mother and her increase. Ibitl. 

3. *'Increase" aunexcd to the gift of a female slave, in a will, does not per 
se, pass the is:uc born before the testator's death; and the Court camvt  
 eject a word whieli makes a 2hrase insensible, and substituSe another 
which makes it sensible, in order to make such increase pass, unless some- 
thing in the will itself, justifies such rejection and substitut~on. Parker  
v Parker,  439. 
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.I. The increase of a female slave, born after the malting of the will, made 
in 18.50, and before the death of the testator, does not pass under s be- 
quest of the mother. Ellio?t v Posten, 433. 

I XJUNCTION. 
1. Where the only person who ought to hare been niade a party defend- 

ant in a bill, was named as such-an injunction prayed-a fiat made and 
an i~~junction ordered and issued against h i ~ q  in which fiat a copy of the 
bill and a sabpcena were ordered to issue, wlricli was done, and the de- 
fendant came in and nnsweretl, and nioved fur tlle dissolution of the ill- 
junction, wl~icll was clissolved, and tho bill rtuotl over, and after replica- 
tion, eorninission and proofs, the cause lvas set down for l~earing, and 
8ent to this Court, it was 7celc1, to bc too lute to move: to dismiss the bill 
un the ground that thcre was no praycr h r  process to bring iu the dt2- 
fendant. ;Li?~svI:c?by?s, 137. 

2, This Court will not restrain the owncr of' a determi!~al)le estate in t1:r: 
cujoyum~t of' his riglrtq on p ~ ~ ~ o f '  of all iso1:ttetl co~~verxation hetwecn 1li111 

and the ulterior clainlatlt, in whicl~ 1 1 1 ~  i bnnc~  uutlcr thc escitenlent of' spir- 
its, aud of an angry quarrel, niadc a threat to run the property off':~11~1 
tleftat the espcatanc;y. Ild. 

3. A bill can only bc rwd as an nllitla~it, on a !notiou to clissolve an in- 
junction. Ibicl. 

4. An injunction is ct scv3ondary process, (cxcept it be for the prevcl~tion of 
torts) and must be uked  in nid of' some priniary equity, which must hr. 
disclosed in the same bill that prays it. W(tsi~i?zgloli v Kmey, 20. 

5. Where an, answer to a bill for an injuuctiorl does not respond to a ma- 
tel.ial allegation, t l ~ c  Court will not tlissovc tlie injunction on the corninp 
in of the answer, but will ordcr it to be continued to thc hearing. Rid' 
v. Thomas, 71. 

6;. Where tho aclmiuistrator of an estate, pcunitted two slaves to go iut*; 
possession of a clistrilsutee, before all tlie ~lcbts were paid, upon condi- 
tion that he should give a lefunding bo!d, ~ r l ~ i ~ h  he sold to another 
without giving the bond, and an action ol' trovcr was brought by thc 
crdministrator against the pnrcllaser, a ~ l d  recovery had for tlie ~ a l u e  of 
tlie slaves, in a bill by thc purchaser to cnjoin the collection of this jnclg- 
ment, for all beyond the d~strlbutccs' share of the unpaid debts, it was 
leltl  that liis liability is that wliich would !mvc csistcd aga i~~s t  the distri- 
butee on his refunding bond, lmtl he gi\-cn oue. Johnston v. I;'ou:ell, Xi'. 

7 .  Where a purchaser of mining Inurla, in;~ul~incry and slaves, gave a mort- 
p g e  on the property to s e c u ; ~  a I~alancc ol'tlle pur,cllase-money, and on 
account of clifficulties arising in the title to portions of the property, it 
was agreed, in writing, on certain condition:; as to paying interest and a 
sum down, that the payment of the residue of the purchase-money should 
be postponed until certain suits, about the slaves, should be setlled, it 
appearing that such conditions Lad been complied with, it was held that 
an injunction to restFiiin the mortgagee from selling for the purchase- 
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niolley doe, ongilt not to have been dissolved on tile corning in of tlic 
answer. IIfyh ,YIm~lsJ l i~~i i~g und dran?$acturi?lg Comliany x-. G~iei., 132. 

8. A bill for an injnnct,ion to stay clestructivc wnstc cannot he sustainc~i 
against one in exclusire liossessio:~, claiming, colorably, the absolute e5- 

tate, where no action at  law 11ns been brought and none contemplated. 
Bogey v. Shute, 174. 

9. Where a bill, for an injunction, alleged that the note3 sought to he en- 
joined, were given as consii?cration that the defendants would procure 
and make him a fee simple title to a. tract of land, in which they then 
had only an estate p u r  autre vie, ~vhich they denied, md ,  in hct, were. 
unable to procure and make such titlc, ant1 plaintiE's :~lleg~tion w i s  car- 

roborated by tile terms of a deed, which they ditl nia?.:e, ancl tlie 
iiefenclants answcred cvasivcly, insisting upon an ili~equ:~l ancl i!uproh- 
ble version of tLe transaction, the Conrt ordered the ii~junctioa to be 
continued to the hearing. Jones V. EJ~,irwtls, 257. 

10. Although courts of equity, usually, rcfnse to restrain a trrspnss by a writ. 
of injunction; yet, where property was beclucntlicd to tlic separate uscL 

Cou1.t will not :iisoI\c thc ii;jii!1c4vil at ilic ~u~:tnucc~, ai:d for the ixmefit. 
of such third lpw?on. J c ; ~ ~ r s  v A-wrirl L'2.i. 

12. To induce a court of eqnit!~ to iritcrfkrc with :x tcnnnt for lik, iu tlie cn- 
joymeot of his p1.011erty, liy n:i j:~j:niction or ~ e q i l ~ ~ t r a t i r ~ n ,  it is necessit- 

fraud and clefcat the ultcrior r:sintc, by i!cstioyiny ilicpropcrty or remor-- 
ing it to parts unkuown. ~l/erc/:r.l. 17. /:?:id, .3.X. 

13. The General Assen~l~ly has p o ~ w r  to  exten~t the linlit:: of an incorpora- 

an act, extencling the limits of a t o ~ r n ,  slwii tic~pen~l lur its validity on tllc 
acceptance of tlie Mayor an:! Commissioliers or sucli town. Ibid. 

15. It is the ordinary coiirse of the Corlrt of Ecjility to restrain the exeru- 
tion, but allow the plaintiff to proceed to a jutlgment at  law ; and it is 
only upon an arerrnent in the bill, that the plaintiff in Equity believes 
theanswer will afford discovery material to his defense at  law, that an 



injnnction to stay the trial ought to be granted. WiZlinms v. Sot&?: 378. 

16. Relief by an injunction (except in some few cases to restrain the commis- 
sion of torti), is ancilliary to some primary equity, and it is improvident 
to issue that writ wl le~e  no such primary equity is alleged. Patto-sou v. 

Mi Zh,, 4 5 I .  

I 7. Where therefore it wa5 simply alleged in a bill that the plaintiff had been 
informed of a superior title to the land for which the note in question was 
given and that a suit was pending between other parties, from which it ap- 
peared that such title might be the better, and that if so it was doubtful 
whether the defendant was in circumstances to make redress in a suit on 
the general covenants of seizin and quiet enjoyment contained in his deed 
and no nltevior proceeding is suggested as being contemplated, and not 
even a reference of the title asked, it was /wM that it wan not pr  per to 
allow an injunction. Ibid. 

Vide CONTINGENT INTEREST. 2. 

INSANITY. 

Vide DEED GKANTING AN ANNUITY. 

I N T E R E S T .  

I. Where real and personal estate were given by will to one for life who was 
also appointed executor with discretionary power to sell .all or any of the 
said property at any time dul-ing the continuance of the life estate for the 
payment of debts, and such life tenant appropriated the property thus 
willed without paying the debt it was held that he should have kept down 
the interest during his life, and that not having done so his estate was held 
liable to that extent to those in remainder. BZmort v. ZIawRi7zs, 161. 

Vide CHARGE FOR MAINTENANCE. 

J U D G M E N T  A T  LAW. 

Vide DEFENSE AT LAW. 

J U D G M E N T  CREDITOR.  

Vide LIEN BY SUIT, I, 2. 

J U R I S D I C T I O N .  

I .  Where a suit was brought for the enforcement of a contract to convey 
land in which relief was refused because the writing relied on was not suf- 
ficiently explicit, it is not within the province of the Court to decree a re- 
payment of the purchase money that had been paid, because that is recov- 
erable at  law. Mz~m'ocR v. Anderso~t, 77. 

2. Where it becomes necessary for our courts of equity in the exercise of 
their ordinary jurisdiction to pass collaterally on the validity of a patent 
right, there is no reason why they may not do so. Liadsny v. Ro?-aback, 

124. 
3. A mortgagee in a bill for foreclosure cannot bring in one who is in posses- 

2a 



INDEX. 

sion of a part of the mortgaged premises claiming it adversely and pray 
to have his title deed set aside as having been voluntary and antedated to 

defraud the mortgagee and other creditors, the hill not alleging any im- 
pediment in the way of the plaintiff's suing at law. R o $ e ~  v. Shrtlr, 174. 

4. A party cannot while pressing his rights in a court of law and resisting 
his adversary's legal rights before that tribunal, carry the matter into a 
court of equity upon the ground that the matters are too complicated f o ~  
a court of law and thus have the matters beforc both tribunals at once. 
Williams v. S a d k  337. 

Vide DEFENSE AT LAW ; FRAUD, I ; MISTAKE ; RENT OF LANI) COVE- 
NANTED TO BE SOLD, .2. 

LAPSED LEGACY. 

Vide CHILDREN AS A CLASS, 2, 3. 

LEGISLATURE. 

Vide INJUNCTION, 13, 14. 

LIEN BY SUIT. 

I. Where an insolvent debtor had a resnlting interest in a deed of .trust, it 
was helu' that an assignment of it by him after a judgment creditor had 
commenced a suit in equity tu subject such resuIting trust to thepayment 
of his debt, should be postponed to the debts sought to be secured by such 
suit. McRa?.y v. Fries, 233. 

2. A discretion left in a trustee as to what debts he would pay after discharg- 
ing certain ones specified, is controlled and limited by the filing of a bill 
in equity by a judgment creditor, to subject the debtor's resulting interest 
to the payment of his debt. Ibid. 

Vide EXECUTION, SATISFACTION OF, FROM EQUITABLE PROPERTY, 2. 

LIEN ON PARTNERSHIP EFFECTS. 

Vide PARTNERSHIP. 

LEGACY T O  BE MADE GOOD. 

Where slaves were given by will to several of the testator's children with re- 
mainders to their children, and it was provided further that if any of the 
slaves given to the testator's children should die the loss was tc be made 
good to them by the substitution of slaves of equal value to be taken out 
of a stock or class intrusted to the testator's widow for that and other pur- 
poses during her life ; helu' that a loss by the death of a slave happening 
after the death of the first taker, but during the subsistence of the stock 
or class provided as a recourse in such case, was to be made good to the 
remainderman. Milleer v. N o l m e s ,  250. 

Vide ANTICIPATION OF A LEGACY, I. 

L I F E  TENANT. 

Vide INTEREST. 



. \ IX l<SHALLING 1)EGACIES. 
Lvhcre one legatee can rcsort to two funcis, and another to 1111: one of them, 

the former shall not bt: allowed to resort, in the firs: in,tance, to that which 
is h e  iole reliance of the latter legatee. Z/(TYI*ZS V .  lio.ix, 413. 

\lIS'i'AKE. 
A defect ill a guardian !~,,ntl, arising fl-om thc. miitalce or ignorance of the 

clerk, \vill Ile aided in :hi:, Court, :is against sureties. (.-lmiistiwd v. Bm- 

N I L I I I ,  I Ired. Eq., 117 ,  cited and approved.) S i f e s  v. (ii-idt, 361. 

Vide REFORMING A L)EED. 

AIOKTGAGE BY I\ PAl<TNEI< .  
yic!e ~ J R C U A S E I ~  WIl.l!OLl'l NOTICE,  2. 

AIUI .TIFAKIOU8NESS.  
I. A hill by the nest of kin, betting forth a claim against one defentlallt, ah 

administrator of tile estate for an account of the assct5, and for a settlement 
and a claim as heirs at law, setting forth a fraudulent purchase of the real 
estate of their aaccator, at an execution sale, and some of rliem setting 
iorth the imnc claim a i  sureties who paid money for the deceased, and alsu 
srttixg forill the widow's claim for dower in the lands thu.; franc1nlc.ntly 
held by the purchaser, is niultiinric~ii~. Alk~z v. J f i lZw ,  146. 

a.  I n  a bill for thc settlement of a commercial firm betwecll tllc p t n e r s ,  it 
was h r ldno t  to he multifnriouinrss to pray for an  account and settlement 
of a trost, made by them, to  sccure creditors, and of funds depo,ited 
with third person,, ah cullateral iecurity for the firm debts. T i i ~ ~ t / i m n ~ s  v. 

C/i7~17~k'!/, 31 7. 
3 .  A widoc, may properly join with the administrator of her husband and 

his heirs-at-law in a petition for the sale of his land to pay debts, and 
having done so, and they having procured an order of sale, she is a propel 
party with the others, in  a bill to effectuate such order by removing a 

clond from the title produced by the fraudulent cl& of another ; and a 
bill of this character is not muitifarious on account of her joinder in it. 
Dnvis v. i'CZiZZtt?*, 447. 

N O T I C E  O F  E Q U I T Y .  
Where one has notice of an opposing claim, h e  is put upon inquiry, and  i. 

to  have notice of everything which a proper inquiry would have 
enabled him to discover. BZ~tcfizuood v. ]oms, 54. 

ONUS P R O B A N D I .  
Where a person of weak inlellect, (though then competent) made a will, 
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giving the bulk of his estate by a residuary clause to his children equally, 
which was made known tc  them and concurred in by them all, and after- 
wards some of them took conveyances of a part of the residuary fund, thuh 
destroying the equality of division provided in the will, on a bill to set 
aside these conveyances on the ground of mental infirmity in the donor, it 
was held that the onas of establishing the donor's sanity devolved upon 
these donees. Dew v. McGiwris, 139. 

PARENT AND CHILD. 
Vide UNDUE INFLUENCE. 

PARTIES. 
I .  Where it is alleged in the bill, and admitted in the answer, that one having 

an equity in the subject matter of the controversy, had transferred the same 
to the plaintiff, for a valuable consideration, the omission of such person 
as a party, forms no objection to 'the bill. A s h k y  v. Szrmne~., 121. 

2. Where a surety has paid money, he is entitled to an assignment of all the 
securities that the creditor held, and to substitution, and in that case, the 
creditor need not be a party ; but where he has not paid the debt, he may 
have relief, but the creditor must then be a party. Towe v. Newbold, 212. 

3. The  maker of a deed of trust, on account of his contuiuing liability to the 
creditors, and of his resulting trust, is entitled to have an account from the 
trustee, and in a bill for that purpose, he is not obliged to make the secured 
creditors parties. Tomfinson v. Claywell, 317. 

4. T o  a bill for relief against a surety, the principal is an indispensable party, 
and if he be dead, his personal ?epresentative must be brought in, or some 
good reason shown for its not being done. N a r t  v. Coxee, 321. 

5 .  One, from whim the equitable right of the plaintiff has been obtained by 
compromise, but against whom there is - no claim and no prayer for re'ief, 
need not be made a party to a bill against the agent who effected the com- 
promise alleging a fraudulent dealing with the proceeds of the compromise. 
Mull ins  v. McCandZess, 425. 

Vide DECREE IN A FOREIGN COURT ; MULTIFARIOUSWESS, I, 3. 

PARTNERS. 
I. Where the interest of one of the partners, in the property of a partnership, 

is assigned by him as security for his individual debts, and such assignee 
permits the business to go on in its ordinary course, such security becomes 
subject to the fluctuations of the business, and upon the subsequent disso- 
lution, is only entitled to what remains to such partner after the payment 
of the debts of the firm. BanR v. F o w k ,  8. 

2. There is no principle on which, after the satisfaction of a judgment for 
a partnership debt, by one of the partners sued, equity ought to extend or 
preserve the vitality of the legal security, under .the guise of an assign- 
ment, so as to charge the bail of the other partner. Hi~z ton  v. Odenheim- 
er, 406. 

Vide BAIL. 



ISDEX 

PARTNERSHIP. 

A creditor of a firm has no such lien upon the part~lership efiects as to pre- 
vent one of the partners a t  the time of the dissolution of the partnership 
from assigning them in payment of his individual deht. Potfs s. Rlnik- 

7Llf,Zl, qs. 

Vide CULLUSIOX W I T H  GUARDIAN. 

PATENT RIGHT 

Vide F K A U U ,  I. 

PLEADING. 

I.  An allegation that a deed was fraudulent, without setting out how or on 
what account or in u-hat particular is not a sufficient one, and the admis- 
sion of such allegation by tiling a demurrer does not sustain a bill other- 
wise deficient in equity. B7ytm v. S$I.UI'L'~, 27. 

2 .  \Vhere a hill is filed by one in possession of a fund which he alleges is 
claimed by tu-o persons tvhon~ he calls upon to interplead and settle the 
matter of right between them so that he may be indemnified, shows affima- 
twely that neither of the defendants is entitiled to the money, a demurrer 
by one of them will be sustained which will virtually decide the cause as 

to both. RarkL,r* v. Srdnit~, 220,. 
3.  Where a bill is filed to enforce certain rights as passing. by a deed, it is 

not according to the course of tllc Court to treat it as a bill to reform the 
instrument on the ground of mistake.' JViZLiams v. Noz~stoi~, 277. 

4. Where some of several defendants answer a bill and others demur, it it, 

not in a state to be heard upon the bill and answer, because the demurrer 
has first to be disposed of, and if overruled other answers have to come in 
or judgments pro co/zj5~sso taken as to the parties that had demurred. 
flo~$h V. CWSS, 29 5 .  

Vide DEMURRER: FORMER DECREE: JURISDICIION,  3; ~~ULTIFARIOUSNESS ,  

I ,  2, 3;  PAR~IES.  

POSSESSION O F  A FUND. 

Vide ACQUI~ITIONS O F  A SLAVE. 

PRACTICE. 

I. Where a cause is before a Court for a final decree, although the bill prays 
for a special injunction it must be heard upon bill, answer, replication and 
proofs like any other cause. Aim v. Billups, 17. 

2. I f  a defendant wishes to avoid a full answer he must demur to the relief 
and discovery sought. IP'tisnion v. ~Yen-oz Afiniu~r Coiicpmzy, 112. 

3. But a defendant cannot answer- a bill in part and introduce new matter as 
going to defeat the plaintiff's equity and insist on that as a reason why he 
shall not answer another part of the bill. I&'. 

4. Where he wishes to avoid an answer in respect to a particular matter, (as 
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that it will criminate him, &c.) he must answer the other parts of the bill 
and demur to the discovery of such particular matter. Zbid. 

5. Where the defendant wishes to avoid a full discovery on the ground !hat 
there is a fact which defeats the plaintiff's equity, he must allege such fact 
by plea. Ibid. 

6. The  Court disapproves of the practice of setting forth arguments in sup- 
port of the equities relied on, either in a bill or answer. Ibid. 

7. A cause pending in the Court of Equity cannot be divided and sent as to 
one, or some of the defendants to this Couit, while' as to another or other 
defendants it remains in the Court of Equity for the county. Eason v. 

Sawyer, 166. 
8. Although it is the practice to allow affidavits in support of the allegations 

of ,the bill to be read on applications to dissolve a special injunction or  
sequestration and it is error to refuse them, yet where upon an appeal the 
affidavits refused below were read and with their aid no case was mark for 
such an injunction, it was held that an order below dissolving it should 
not be reversed. Mercer v. Byrd, 358 

Vide ALIMONY ; BILL OF EXCEPTIONS ; INJUNCTION, 4, 5 ,  9 ; PARTIES, I ; 
EXECUTION, SATISFACTION OF, FROM EQUITARLE PROPERTY. 

P R E F E R R E D  LEGACIES. 

A chsrge upon land by will for the maintenance of one who is deaf, lame 
and helpless, to begin immediately and to continue during the life of such 
beneficiary; is to be preferred to legacies of an ordinary character charged 
on the residue of the estate after the expiration of a life interest therein. 
Harriss v. ROSS, 41 3. 

PREPAYMENT O F  A DEBT. 

The  payment of a debt to a guardian before it is due is not sufficient in itself 
to establish au unfair purpose. PVynne v. Benbury, 395. 

PRESUMPTION FROM L-IPSE O F  TIME.  

Vide ADVERSE POSSESSION. 

PURCHASER W I T H  NOTICE O F  AN E Q U I T Y  

Vide NOTICE OF EQUITY. 

PURCHASER W I T H O U T  NOTICE. 

I. Where it appeared that a party took without endorsement fiom a guar- 
dian, notes payable to him as such, by paying the money in full which was 
done at the request of the makers to avoid being sued thereon. it was held 
that the circumstances repelled the idea of fraud and that there was no 
ground to seek for exoneration by following the notes. Towe v. Newbold, 
212. 

2. Where one partner mortgaged the effects of the firm to pay a debt to 
another which did not exist, and the mortgagee assigned the mortgage 
to secure a bona j d e  debt of his own to one who had no notice of the 



state of the halaiices l~elwecn the partcels, it nai /ic,izi that such assign- 
ment ia good. 1'i.ii.s v. UiircRiocL'~, 58. 

Vide SPECIFIC I'I.:RE'OR~IA? CE, I.  

KATIFICz\TION. 
A linlitation Iiy will, !wfore the act of i7S4, to one apon the conti:~gency of 

111a or her arriving at  a pn~ticiilar age, or of hi5 or he; being married, was 
hekZ to manifest an 1:itc-13:ion thzt the tlevisec sliould ::kc su estate in 
fee, in case he 1.r she dici arrive a: tila: age or malried ; and i r  here such 
~xovLions rvcrc c~intaiiied in a deed th'it had ~ i o t  words uf inheritance, 
but was referred :o in a wili pnbliiixci a kw days afternards, in which 
the several proviiions of the deed werc ratified and confivmed, it wai 
hid that the two instruments conibincd convcycd an estate ill fee. Gnl: 
v,  li,i'~zfi/cl-, 308. 

RECEIVEII .  
It uc~ulcl I x  lnlproper for a Court of Equily to take part of the estste from 

one executor 2nd give it to a receiver for him to co-operate with the 
other executor. A receiver must be of the whole estate. Frrihim v. 
Fishc~, 390. 

Vide T E R ~  IMPOSED ON AN EXECUTOR, 2. 

KEC'OVEKY OF A R U N l l W i l V  SLAVE. 
Wiicre slaves Ian away from a liolder for life to a tree S ~ z t e  wi:hout the fault 

of such life-llol(ler, and lie in eftoris to obtain them back, cxpended more 
than the value of the siaves, it was i i ~ h ' t h a t  the remainderman was bo~nid 
to coiitribute lo such expense in proportion to tile value of his interest in 
the property. ~ Y Z h z t i z t  v. IYmiikim, 161. 

R E F O R M I N G  A D E E D .  
\\'here the meaning of ail i!istrunient of writiug, apa1.t from its effect accord- 

ing to the ordinary rules of coustruciion, is conjectural, the Court callnot 
take upon itself to declare that there is a mis:aIie arising from the igno- 
wnce of the draf tsman. lf ~ i h ? o ~ ~ ~ s  v. ~~O;;.?ZLJ?Z, 27; .  

RESlAZNDEICMrZN-Sr\I,E BY 
Where the owner of a life interest in a slavc, found it expedient to sell him, 

that he might escape the consecpenccx of a capital charge by being carried 
out of the State, it was ht~iu'that the owner of the remainder was entitled 
to a share of thc money received. fJIcKd v. Czithll; 381. 

K E N T  O F  LAND C O V E N A N T E I )  'TO BE SOLD. 
I. W'he~e, by articles of agreement. A is to make title to, and E pay the 

purchase money for land on a certain day, and E fails to pay the money 
at  tht  time specified, but it is aftervards recovered in an action a t  law, 



-4 in the meantime occupying the premises at intervals, it was h i d  that he 
was liable for a fair rent for such occupation. F / ~ ~ I . ~ J Z , ~ -  v. Chz~mz ,  422. 

a. This rent is recoverable in equity, for the reason that it could not be re- 
c(iverec1 at law for want of the legal title. 16iJ. 

3.  Rent due for the occupation of an equitable estate in land, in the life t h e  
of the rcsfzci g74e h u s i ,  goes to hi; personaf representative, that accruing 
on such occupalion after his death, goes to his heirs, Ibid. 

LIB I 'KE5ENTATION. 
Vide CHILDKEX AS ,I CLASS, 2, 3. 

I<ESIDUUX. 
Where there was a general residuary ciause in a will, directmg a divibion of 

the fuud when A might come of age, between such of the testator's graud- 
children as might then be alive, and one of the grandchlltlren died in the 
life time of the testator, before A came of age, it was /z~,Zd that the part 
intended for such deceased grandchild feil into the residuum, ah property 
not otherwise disposed of, and did not go to the next of kin. Cl'ashii~~yion 
v. E n z e ~ y ,  32. 

IIESULTING T R U S T .  
Vide LIEN BY SUIT, I ,  2. 

REVOCATION. 
Vide UELD G R A ~ T I N G  AN ANNUITY. 

R U L E  IN SHELLEY'S  CASE. 
I. A deed conveying slaves to a trustee, to the use of A for life, and after her 

death to pay over the profits to her heirs, to their exclusive use and benefit, 
was hZd, by virtue of the rule in Shelley's case, to pass the full and abso- 
lute property in the use to A ; the word " heirs " in this connection, not 
being a word of purchase. Willinnzs v. Houston,  277 .  

2 .  A limitation by will of slaves and other property to one for her support 
during her life, "and what remains at her death to be sold and equally 
divided among the heirs of her body," vests the proceeds of the property 
sold, by the rule in Shelley's case, in her children, and the descendants of 

such of them as may have died, as purchasers. Thonzpo>z v. Mitchrll ,  

541. 

R U L E S  OF CONSTRUCTION. 
Vide INCREASE OF SLAVES, 3. 

SALE O F  LAND I N S T E A D  O F  SLAVES. 
Vide EXECUTOR CHARGED WITH LOSS O F  ASSETS. 

S E C R E T  T R U S T  F O R  EMANCIPATION. 
A bequest of slaves, with a request that the legatee will permit them to have 

the result of their own labor, is a bequest for emancipation, and a trust in 
them results. Dudup v. I~zgyanz, 178. 



SECURITY-ACCEI'T.4P;CE O F  

\XThere a surety is privy to a deed of trust which includes as a part of the 
fund a debt clue by hiin to the trustor, and the deed being greatly to his 
advantage, m&es no objection to the insertion of the debt at the time, h ~ .  
is  held to have waived for a compensation, any equity he may have had 
against the insertion of it as part of the trust fund. AfiZZei. v. Che7-iy, 197. 

SECURITIES-LACHES I N  INFORCING. 

SEPARATE ESTATE. 

Vide INJUKCTION, IO 

SPECIFIC PEI<FORMANCE. 

I. Where the interest of one holding a bond for title to land was sold at  ex- 
ecution sale and the obligee induced one to purchase it who afterwards 
sold it to another at  an advance on his Lid and this last sold it to the orig- 
inal veudo. (all parties believing the sale to be valid) it was h~ , ld tha t  
neither the obligee in the title bond nor his assignee, who was the person 
that bid off the interest at the sheriff's sale, could call on the obligor for a 
specific performance, he having parted with the legal title to one who paid 
a full price, and had no notice of an adverse equity. Jzrsiice v. CarmZZ, 429. 

2. Where on a contract to lease a mine for twelve monthsin order that search 
might he made for minerals, it was agreed that the lessor should make a 
good title to one-half of the nlinerals discovered, and thc lessees permitted 
other persons (claiming a right to make explorations and discoveries, which 
added greatly to the value of the property, without offering to assist, i t  
not appearing that they were ready or able to do the necessary work, it was 
held that they were not elltitled to a specific performance. Cube v. Dixon,  

436. 

S T A T U T E  O F  LIMITATIONS. 

Vide ADVERSE POSSESSION. 

SLAVES-GRATUITIES T O  

This  Coiirt will sanction the act of a representative of a deceased person in 
making small gratuities to  slaves at  particular times as encouragement to 
good conduct where such had been the usage of the deceased owner. 
Wnshzn;.ton v. Enzory, 32. 

SUBSTITUTION.  

Vide PARTIES. 2 .  

SURPLUS-UNDISPOSED O F  

Property not disposed of by a will always forms the primary fund f o ~  the 
payment of debts and funeral expenses. Elliott v. Posten, 433. 

Vide CONDITIONAL LEGACY, 2. 

2ga 



T A X  O N  COJ,I, , \TERALS. 

\\'here a testator or  inteatate had his domicil abroad, and ilia l)c:rional eitate 
was there alio, it w ~ s  hrld that a tax undzr the 99th chapter, 7th sectiun of 
the Kcv. Code was not demandable orf of col l~terais  inccee(1ing to thc 
same although resident in this State. .Virfc, v. Brim,  $0. 

'TERhIS I M P O S E D  OK EEXISCUTOI< 

I. T h e  poverty of an execctor which existcci at the t e t a tn l ' s  dent11 withact 
n n a l - a c l n i ~ i s r a t o  or loss, or danger of lois, from n;iscontlnct or ncgli- 
gence \\.ill not authorize a Court of Equity to  put him unrlrr a bond t ( ~  
perform the trust or a i  an alternative, give up the ofice. f~ir i .di iz / ,~~ v. 

Fisher. 390. 

z. A misunderitanding between two executors add-ri to the fact t!i;it one is a 

man of limiter! means, il  not appearing that any detriment liad 1ialil)ened 
to the estate from their disagreement, is no ~-easoll x l ~ y  tila bniincss should 
he taken out of their hands :und c o m m i t t d  to a receiver. Ibid. 

I .  A provision in a deed conveying slaves to one " i n  trust for  he gl-antor 
during her life and thcn to send them to Liberia or  some free State, if 
they make  choice to go within one year after the grantor's death," is not 
against the provisioxs 01. policy of our statutes on the subject of siavery. 
/icu!diiza* v. Loizcy, 2 I 6.  

z .  Though slaves have no  cajxcity to make contract5 or  acquire property, 
yet they have both a mental and nloral capacity to make an election be- 
tween remaining here and being slnves and leaving the Statc autl beiag 
free, when the alternative is p r o p i e d  to t h ~ n  ljy the ileed ur will of tllr 
owner. Zhid. 

U N D U E  I N F L U E N C E  

A child is ailowed to use fair argunlent and persuasion to induce a parent to 
make a will or deed in  his favor. Giizcnth v. Gilmzth, 142. 

Vide CONFIDENTIAL I<EI.ATIONS. 

U T E N S I L S .  

A wagon was h'ld to pass under the terms " all my farming utensils." E l -  
l io t t  v. P o s t e n ,  433. 

I. A prior entry of vacant land nut acted on but abandoned, (under a m i q -  
prehension of its efficacy) although known to  a iubsec!uent entcrer, who 
complies with the law and gets a grant from the Stare, can in no  degrec 
help oqt a still later entry and grant ;  for such abandoned entry beconiei 
null and  void after the time prescribed for its effectuation has expired. 
S t a x i y  v. Biridk, 383. 



2 .  'There is no policy of the State which requires that an e n t ~ y  shall have 
lapsed before another can be made. Ibid 

Vide ENTRY OF VACAKT LAND.  

VA1,UATION O F  SLAVES 

Vide ADVANCEMIiKT. 

W A I V E R  O F  A RIGHT.  

Vide SECUI<ITY--ACCEI'TAXCF. 01, 

W A S T E .  

I. \Vhere a tenant in common took the fixtures and implements belonging to 
a mill, which was out of nrc for the want of repairs, and used them tem- 
porarily in a mill of his own. and burnt some useless roiten tinlbcr pertain- 
ing to the mill-dam, which was in his way, it was held that he was not 
guilty of destructive waste. Z)oiJd v. Wuiroz, 48. 

2 .  T o  subject a tenant in common to spoliation, a t  the instance of another 
tenant, it must appear that he has used the common property, otherwise 
than in the usual and legitimate exercise of the rights of enjoyment. I&'. 

3. It is no invzsion of a privilege to cut timber for the use of a saw-mill 
owned by tno ,  that one uf the owners of the mill, who was also a life 
owner of the laud, cut and used a few hcndred dollars' worth of timber, 
Ilaving left an al~undance for the nse of the mill, and all other purposes. 

,?hid. 

Vide INJUNCTION, 8. 

WILL-CONSTIIUCTION OF 

1. The  p n e r a l  intention of a, testator, if declared in a will, must so far con- 
trol a particular clause as to prevent an absurdity and an incongruity with 
o:her provisions of the will. Prri-nrU v. Drtdicy, 203. 

2. Whwe, therefore, a testator left seventy-five slaves to three of his sons, 
and a number of others to be sold. and out of the proceeds for his debts to 
be paid, and to each of his three daughters a sum equal to the estimated 
value of the shal-e of the sons, and provided, that if such shares of the 
daughters mere not equal to those of the sons they should be made so by 
paying his iinughters such sums as would make their shares equal to the 
value of the slaves given to the sons, and it turned out that the debts ab- 
sorbed the whole fund ; it was  hrld that the daughters could only claim 
from the sons so mnch as would make all their shares equal. ,?bid. 

3. T h e  coupling together, in a will by the use uf the conjunction " and," 
of a slave and her increase, mentioned as having been previously given, 
with one not so mentioned, will not have the effect of bringing both be- 
quests within the exception to the general rule. WiZliaianison v. WiZZianz- 
smz, 282. 

1. T h e  state ?f the testator's family and property, are not considerations of 



INDEX. 

weight in arriving at the construction of a will, where the language is plain, 
and the meauing well established. Did. 

11'ofe.-The rule of construction, as to the increase of slaves, is altered by 
Revised Code, ch. 119, sec. 27. 16id 

j. Where one gave, by will, to his wife for life, all his land and plantations, 
with the stock of every kind upon them, with slaves and a white family to 
be supported, and added, that all the rest of my chattel property, of every 
description, after taking out the chattel property left out to A, was to go 
to her, it was held that there was a strong implication that he intended to 
i i d u d e  the crops and provisions on hand, a t  his death, as a gift to his wife. 
Swain v. Spruill, 364. 

6 .  Where a testator expressly gives, specifically, for life, with a limitation 
over, things which @so usu consuin.u~ztizrr, the Court has no power to con- 
trol the disposition of the testator, by denying that use to the first taker, 
which has been bestowed by the will, although it may impair the value, or 
extinguish the thing itself, to the loss of the ulterior taker. Ihid. 

Vide AXTICIPATION OF A LEGACY, 2 ; BEQUESTS TO TWO ASD THE SUR- 
VIVOR; CHILDREN AS A CLASS, I 2,  3, 4 j ; LEGACY T O  H E  h f . 4 ~ ~  GOOD; 
KATIFICATIOX ; WORDS OF EXCLUSION. 

WITNESS. 
Vide EQUITY TO CALL FOR A CONVEYANCE. 

W O R D S  O F  EXCLUSION. 
I .  An undisposed of surplus of a testator's estate, must be distributed among 

all the testator's next of kin, although words are used in the will, mani- 
festing an intention to exclude some of them from participating in his estate. 
Bzcdnp v. Ingmm, 178. 

2. A bequest of slaves and other property to A ,  a i ~ d  her " increase " without 
any allusion to a particular estate in her, and without any terms to qualify 
or control the meaning of "increase," was held to confer upon A,  the 
mother, the absolute property. Hol&rhy v. EIoldedy, 241. 


