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C A S E S  I N  E Q U I T Y  

ARGUED AXD DETERXINED 

S U P R E N E  COURT OF N O R T H  C A R O L I N A ,  

DECEXBER TERM, 1856. 

TLIOXBS B. POWELL agr~insl SBXUEL M. COBB and others. 

Where " impertinent" matter is introduced into the pleadings, it is, according 
to the course of the Court, to be stricken out at  the expense of the party 
introducing it. 

No matter is impertinent, however scandalous it may be, or however much 
it may tend to degrade, provided it bears upon the point about which the 
parties are at issue. 

APPEAL from an interlocutory order of the Court of Equity of 
Caswell County, made by his I-Ionor, Judge PERSON, direct- 
ing certain parts of the defendants' answer to be expunged 
for scandal, impertinence and irrelevancy. 

The bill was filed by tlie plaintiff, alleging that one Joel 
Cannon, the father of his late wife, Annie, by a deed in trust, 
dated in 1829, had conveyed to trustecs certain negro slaves 
mentioned therein, for the sole and separate use and benefit of 
his said wife; that his wife had died, and that there was a 
surplus of the hires and profits of the slaves in the hands of 
the tlxstees, to ~ h i c h  the wife was entitled at the time of her 
death, and which ought to have been received by her admin- 

1 
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istrator (one of the defendants) and paid over to him. The 
trustees originally appointed in the deed in trust having re- 
moved from the State, the defendant Gnnn was substituted in 
tlicir place by the Court of Equity of Caswell county, and 
this suit is brought against I;im and the administrator of his 
late wife, praying :tn account of hires and profits of the slaves 
during the life-time of Mrs. Powell, and that the same be paid 
over to hinl $we  mariti. The plaintiff, in his billj further. 
alleges, that tlie defendant Samuel M. Cobb, by false pretense6 
and imposition, had prevailed upon him to dgn a paper, pur- 
porting to be a release of his right to the hires and profits of 
the slaves in question, but he insists that the same is void on 
account of tlie fraud practiced upon him, and he prays that 
it may be surrendered to be cancelled. The clddren of An- 
nie Powell, to whorn the slaves are limited in remainder af- 
ter the death of their mother, and who, it was unclerstood, 
wore setting up claim to this fund, were made parties defencl- 
ant also. 

Tlie answer sets forth, at large, the deed in trust, made in 
favor of Mrs. Powell by her father, and contends that by a 
proper constrnction of tlie same, neither tlie slaves nor their 
hires, or profits, could go over to the plaintiff; and that the 
plaintiff ought not to have the said slaves for other reasons, 
to wit: that he had a6ancloned his fwiziZy and taken up wi fh  
women of i Z Z  fame; that at one time he had left his w7Ye and 
children ,for eighteen months and gone to Louisiana, not hau- 
i ? ~ g  made any provisio?~ for them ; that the p l a i d y  was dis- 
sipated, careless, and wastfftcl, ccnd wccs a syendtthmyt; that 
he had beaten his wife with a horset~hiy, and that cc certuilr 
negro woman, ?za;lned Peggy, had often protected her i.nistrrxs 
f ~ o m  the brutal violeme of the plainti$: The answer fur- 
ther states, that the release wliich the plaintiff had made, wah 
fair and boma $de, and that he never heard of any dissatisfac- 
tion about it, until theyZaknt6j' had married one of his kept 
midresses, when he became very anxious to get a negro to wait 
m his wife, and her childma who had the misfortune to 64 

born out of wedlock. 
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The plaintiff's counsel filed exceptions to tlie defendants' 
answer, setting forth certain portions thereof as scandaZou,u, 
impertinent arid irrelevant, and specifying the matter above 
stated in italics as that excepted to. 

133s Honor referred the exceptions to a comlnissioner who 
reported, that the matter above specified, was scnnclnlowa, 
ivzpertinent and irwlevnq~t. On motion, the report of the 
commissioner was confirmed, a n d  the said ma,tter was order- 
ed to be expnnged fi.-om tlie record. 

From this interlocutory order, the defendants prayed an ap- 
peal to the Supreme Court, wllich was allowed. 

Bailey, for plaintiff. 
Zoyeheud, for defendants. 

PEARSON, J. \JTllere impertinent matter is introduced into 
the pleadings, it is, according to the course of the Court, to 
be stricken out at tlie expense of the party. This rule, and 
that requiring tlie pkaclings to be signed by a solicitor of the 
court, is adopted for the purpose of excluding '' scandal" and 
protecting a party litigant, f~o111 having his reputation assail- 
ed, or liis feelings wounded, when the occasion does not call 
for i t ;  ancl for the further purpose of relieving the Judge 
from tliat prejudice wl~ich such matter is apt to produce upon 
the best regulated mind, whereby it may, uncoiisciously, (and 
there is no telling to what extent) be infl~~enced and drawn 
off from the merits of the case. 

S o  matter is impertiuent, however scandalous it may be, 
or however much it  may tend to degrade, provided it be rei- 
evant and bear upon tlie point, about wliich the parties are 
at issue. 

These principles are agreed on, arid the only question rilacle 
at the bar was as to the application. 

I t  was conceded by Nr. Bailey for the plaintiff, that if the 
scope of the bill liad been to call in qnesticin the legal effect 
of the deed of trust, executed by Joel Cannon, by denying 
that tlie trust was for the sole and separate maintenance of 
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tlie plaintiff's wife, and setting up a right to the property in 
himself ju re  marit;, then tlie allegations of the answer, which 
are excepted to, wo~ild 11are been relevant, and had a bear- 
ij2g upon the question of construction ; but he insisted that 
as the bill expressly admits that the property was conveyed 
for the sole and separate use of tlie plaintiff's wife, and seeks 
only to set up a claim, on the part of tlie plaintiff, to snchpor- 
tion of the profits and hires as relnainecl unexpended and un- 
appropriated by the wife a t  the tilne of her death, and which 
has been, or ought to have been, received by the defendant 
Samuel 31. Cobb, as her administ~.ator, presenting a dry ques- 
tion of legal right, all the matter set forth in tlic answer in  
respect to the domestic relations of the plaintiff, is imperti- 
nent. 

To this position, 3fr. JIorchead, for. the defendants, v a s  un- 
able to give any satisfactory reply. W e  are entirely satisfied 
tliat this matter was introdncecl f'or the purpose of creati~lg 
prejndice agzinst tlie plaintiff and his cause, under tlie iclea, 
that as he and his wife did not l i re  happily togetlier, lie ought 
not to be allowed to claim the re~iinant of her estate, but 
should permit i t  to be enjojed by their dutiful children. 

There is no error. The interlocutory order of the Court 
1)elow is affirmed. This opinion will be certified. 

PXR CURIAM. Decree below affirmed.. 

WM. P. GRIMSLEY and oihers ngainst TRAVIS E. L100KER and others. 

Where an insolvent person purcllased a stock of goods in a distant market, 
and imn~ediately, on getting home, eo~lrcyccl t l icn~ in trust, partly to se- 
cure a feigned debt, and stipulated in the d e d  for his possession of them, 
for sixteen months, without any explanation or reason given to rebut the 
presumption of fraud arising from such provision, held, that the deed was 
void as against creditors. 

A creditor, in order to reach property which has been fraudulently conveyed, 
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must take hold of the property by getting a judgment and seizing it under 
an execution. A second conveyance to such creditor, or for his benefit, by 
the fraudulent grantor, will glre no licn or tltle to the property. 

71-here, after a creditor had commenced an action, and before he could get a 
judgment, a trustee in a fraudulent deed of trust sold the property, and put 
it out of the reach of tllc execution which afterwards issuecl, held, t l~a t  well 
trustee was liable to the judg~nent creditor, to the amount of the property 
sold by him. 

C n n s ~  removed from the Conrt of Equity of Grecne County. 
In the rnontll of August, 1853, Tilman IT. Dixon, by exhib- 

iting forged letters of recom~~iendat io~~,  obtained a credit, arid 
purchased in the city of Kew yorlq goods to the amount of 
four or five thousand dollars from the several firms who are 
plaintiffs and defendants to this suit, all on time. IIe  return- 
ed directly to IIookerton, his place of residence, in Green 
County, in this State, and soon after his arrival, to wit, on tlie 
-day of September in the same year, made a deed in trust 
of the whole stock thus purchased in New York to the de- 
fendant Travis E. Hooker. The said deed of trust recited all 
the debts wliicll lie liacl lately contracted in the city of New 
Torli, also several which lie owed in the neighborhood where 
lie lived ; among these latter, was a debt of $850 to the trustee, 
Travis E. Hooker, and in the said deed it was provided that, 
" if tile aforesaid debts, and every part thereof, together wit11 
the lamf~d interest that may have accrued on the same, shall 
not be fully paid off and satisfied on or before the 1st day of 
January, A. D., 1855, then, and in that case, it shall be law- 
fnl, and it shall be the duty of the said Travis E. Hooker, 
trustee, being therennto required by three or more of tho 
creditors named in the first class," to adrertise and eel1 the 
said goods, either for cash or.solzient bonds cawjing interest 
from the date. I t  is then provided that tlie several debts due 
in the neigl~borllood, including that to Travis E. Hooker, the 
trustee, should for?m the$mt class, and be paid in the first in- 
stance. Afterwards, that the several debts due to the New- 
York merchants, Bruce & CC, Mathews, Lewis & Go., and 
Farnham, Davis & GO., should form a second class, and be 
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paid in the next instance ; and then, that the debts due to the 
other New-Pork merchants, Byrd & Co., Treadwell & Goulcl, 
Carrington c% Orris, Rankin & Dnryee, Mayhew & Co., Mc- 
Parland & Bragg, and Wesson &- Co., should form a third 
class, and be paid accordingly. 

This deed in trust was made without the knowledge or ap- 
probati'on of the NewXork merchants above named, and 
. \AY.*. .  . . 
J L r ; ,  ul fins, in aiij; ~ 2 7 ,  piit in use, set "13 or relied on, by tllc 
 lain in tiffs in this cause. The debt of $550 mentioned as being 
dne to the trnstee, except as to the sum of $50, was not a triie 
debt, but entirely feigned. 

The plaintiffs, Wrn. Byrd & Co., Carrington & Orris, and 
Wesson cE: Co., caused snits at law to be commenced against 
LXson, retnmable to the Xoveinber Term, 1853, of Greene 
('ounty Court, and llacl him arrested. Shortly thereafter, tlie 
defendant IIoolter, to wit, about the 25th of January, 1851, 
took possession of the stock of goods ~ h i c l i  remained on 
liand, and sold them at auction for about $1030. I Ie  also 
took possession of the notes and accounts due to Dixon for 
the goods sold by him. 

On the 28th of January, 1854, Tilrnan 11. Dison, execntecl 
mother deed in trnst in faror of those niercliants who llacl 
caused him to be ai~ested, and of the plaintiff Grimsley, who 
Iiad bccome Dixon's bail in these cases, and who also had a 
claim against him for five hnndred dollars, which was not in- 
clnded in the former deed in trust. This deed conveys the 
money and effects in tlie liarids of Hooker, the former trustee, 
also varions accounts on persons owing Dison. It provides 
for the payment of these claims of Byrd & Co., Carrington rf: 
Orris, Wesson $ Co., and W. P. Griinsley ; also for tlie indeni- 
nity of Grimsley, as the bail of Dixon. Very soon after this 
latter deed in trnst was made, Dixon absconded, and has never 
  me turned to the State. A t  the next term of Qreene County 
Court, Feb. 1854, the plaintiffs obtained jtidgments for their 
debts as follows : Chimsley, for $501,28 ; Wseson & Co., for 
$109,21; Wm. Byrd & Co., $496,21; Carrington & Orris, for 
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$179,66. Executions were taken out and given to the 
sheriff, who returned thereupon nulla 6ona. 

The prayer of the plaintiffs' bill was to set aside the first 
deed as fraudulent and void ; to set up the seeoncl deed, and 
to hold the trustee to an account for the proceeds of tlie sale 
of the goods, and for the money collected, or which might 
have been collected ; also for general relief. 

The defindal:ts azs~erec!, insisting. npm their difl'erent 
views df the facts, but it is not deemed important to stato 
them. There were replication and ?roofs, and the cause be- 
ing set down thr hearing, was sent to this Court for trial. 

Bortch, for plaintiffs. 
Rodman and Stevenson, for defendants. 

PEARSON, J. The deed of trust esecuted by Dixon to 
IIooker, is frauclulent arid void as against creditors. To say 
nothing of the forged letter of recommendation, and the other 
circumstances which throw suspicion upon the whole transac- 
tion, the deed of trust allows the debtor to retain possession 
of' tlie goods for more than a year, and there is no evidence 
tending to explain this badge of fraud, or to rebut the pre- 
sumption that the debtor was allowed to retain possession for 
his own use, and, in tlle mean time, the deed was intended a h  

a cover to protect tlie property and keep it out of the read1 
of creditors. Indeed, the insolvency of the debtor, the na- 
ture of tlie goods, being ordinary merchandise, readily put 
out of the way, the feigned debt of $850 to the trustee, ant1 
all the circumstances, make out a case of bare-faced fraud. 
IZardy v. Skinner, 9 Ire. Rep. 191 ; Bardy v. S'impsou, 13 
Ire. Rep. 132 ; Jrsxup v. JoFi?ison, 3 Jones' liep. 335. 

The plaintiffs cannot take the benefit of the deed of trust 
subsequently executed by Dixon to secure them, without al- 
lowing the true debts, set o ~ t  in the deed to Hooker, to l~ 
first paid ; for that deed, although void as to creditors, is 
good between the parties, and Dixon had nothing at the time 
he esecuted the last cleed excepting his resulting trust. It is true, 
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the plaintiff5 are creditors, and this deed was made to secure 
them, but under i t  they derive title f17om Dixon, and of course 
get nothing, for he liad nothing except the resulting trust. A 
creditor, in order to reach property which has been conveyed 
ijy a fraudulent deed, void as to him, must " take hold " of 
the property by getting judgment and having it seized under 
execution. Until that js done, the debt is merely pel.sonal 
and gires no lie11 or title to tho property. This is settled by 
all the cases. See Greea v. A'iomcguy, 4 Jones' Rep. 66, de- 
cided at this term. A deed from the debtor will not answer 
tlie creditor's purpose. 1le  must the property by a ti- 
t le paramount to that of the fi-audulent donee. 

But the case discloses other facts which give the plainti& 
.an equity to hold the defendant lIoolier to account for all the 
property which he took into his possession and sold, and the 
debts wliicli \le collected, or might have collected, and in this 
~ i e w  of the case, the fraudnlent deedFand the debts therein 
set forth, will be put out of the accomit, and such debts only 
uill be considered as vere reduced to jndgnlents, and upon 
whicli execution issued. The plaintiffs took jndgments and 
i~sued executions, wllicl~ would have been levied on the pro- 
l)crty so as to give them " a hold on it," but for the fact that 
Ifoolier sold all the property, which he was enabled to do by 
reason of the fraudulent deed, 7wfor.e eirecutions cozild be issued. 
r 3 lh i s  mas a wrongful act of IIooker, and a Court of E q ? i t ~ ,  
acting upon the inaxini that no marl shall take advantage of 
his own wrong, mill consider the plaintiffs' right to be the 
hame as if tliey liad caused tlie executions to Be leviecl. To 
wlmrve  the ends of justice, Equity mill consider that done 
\vllich ought to have been done. This is a fan~iliar maxim ; 
:~nd,  on the same principle, unless the rights of innocent per- 
Gons be affected, Equity will consider that as not done which 
ought not to have been done. In  other words, it will deal 
with the parties as if the wrongful act had not been done. 

There will be a reference for an account. 

PER CURISM. Decree accordingly. 
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SAMUEL S. SIMhIONS and others ugainst BENJAMIN A. SPRUILL. 

The statute of fiauds does not require a contract for tlie sale of land to bl? 
under tbe seal of the party to bc charged therewith. 

I n  a covenant to sell land, it is suEciently certain to describe it as the land 
whereon the wndor resides," or as the A. B. farm," provided the tract 

thus called, is capable of being otherwise sufficiently identified. 
When. by the terms of a covenant to convey land, it is provlded that tho 

vendor is to make a deed when called for," the veidee may demand a deed 
befbre the purchase-money is paid. 

Where, however, the vendee has sought the aid of tlie Court, and it appears 
there is danger of the r~urchase-n~oncy being lost by his insolvency, the 
Court will not permit him to receive his deed, until the money has becn 
paid, or tendered. 

CAUSE removed from the Court of Equity of Tyrrell connty. 
Benjamin A. Sprnill, being seized in fee of a tract of land 

in Tyrrell county, sold the same to the plaintiff Samuel S. 
Simmons, and executed, in writing, the following receipt and 
undertaliing, viz : Received of S. S. Simmons t h e e  thousand 
three hundred dollars, in full payment of the tract of land 
whereon I live, Irnown as the VCTilliarn ?Vynn farm ; and I 
bind myself and my heirs to make him a deed for the same 
when called for." Dated October 24,1853, and signed By the 
said 13. 'A. Spruill. 

Sinirnons afterwards conveyed his interest in this land to 
tlle other plaintif&, Lzztllani 11. li. Sprnill and Pettigren, 
upon certain trusts mentioned in the deed to them, and, pnr- 
suant thereto, they prepared a deed of conveyance to them il l  

fee simple for the said land, (the same having been survejecl 
in the niean time,) and reqneste& that lie should sign it, and 
proposed st tlie same time, if he preferred niakillg the cleccl 
to Simmons, as reqnired by the words of the contract, they 
wollld prepare a deed for that purpose, but the defendant de- 
clined to execnte either. The prayer is for a specific per- 
formance of the contract. 

The defendant, in his answer, insists that for the want of 
a seal to the said receipt, and for the reason that it does not 
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contain any description, by quantity or boundary, of the land 
in question, he cannot be compelled to make a deed therefor. 
In  these respects, he says, he claims the benefit of' the statute 
of frands to the same extent as though it were speciaIIy pleaded. 
IIe says further, that although he gave the above receipt 
as for money, yet, in fact, no money was paid him9 but plain- 
tiff transferred to him certain notes on other persons for part 
of t!?e amonnt, and gave his own note for the halmce. De- 
fendant admits, however, that all these notes have been paid, 
escept a balarice of $63,75, clne on Simmons' individual rzote. 

The defendant says fnrtlier, that lie parcliasecl fi-om one 
Casniglit, notes on S. 8. Siniinons, which had been given f'or 
a tract of land, to the amount of thirty-eight hnndred dollars, 
tmd  took the same by cndorscment, witliont reconrse on Eas- 
night; that since t l~is  purchase, Sirnmons lias becomc insol- 
rent f'or a very large amount, and has n ~ a d e  deeds of trust of 
all llig property for the benefit of his other creditors, cxcept- 
ing llini, and says d e s s  lie can retain a lien on the William 
Wynn tract of land for his debts, he will lose tlie whole. He 
insists that lie lias a right to be snbstituted to the condition crE 
Ijasnight in regard to tile land sold by him to Simmons. 

The cause was set for hearing on the bill and answer, and 
scnt to this Cor~rt by consent. 

IIeatl;, for plaintiff;;. 
lli'nston, h., and Smith, for defendant. 

K2isrr, C. J. The complainants are entitled to the relief 
they ask for. The case is before us upon tile bill and answer, 
and is a silriple one. S. S. Silnnlons purchased from Ben- 
jamin A. Spruill a tract of land wliereon he lived, called tlie 
TVilliam TVynn $arm, for tlie sum of $3300, arid tlie defend- 
ant executed at  tlie sanle time a receipt in full for tlie pur- 
chase-money, and bound himself and his heirs u to make him 
a deed for tlie same when called for." The defendant denies 
that he is bound to make any deed to S. S. Simmons : 
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I 
First. Because the instrument set forth in the bill, and which 

he admits is a correct copy, is not under seal. 
Secondly. Because the instrument does not eontain any de- 

scription, by quantity or boundaries, of the land in question. 
The$& objection is not valid. The statute of frauds does 

not require a contract to convey lands to be under the seal of 
the vendor, but i t  does require " the contract, or some mem- 
orandum or note thereof, to be pnt in writing, and signed by 

I 
theparty to be charged therewith," &c. ; Rev. Stat. ch. 50, 
see. 8. The act in this case has been complied with. 

I 
I The second ebjection is equally insufficient. The land sold 

1 has two descriptions : First, the land on wliicli Benjamin A. 
Spruill then lived ; Secondly, the William Wynn farm. Id 
certurrz est q2wd certum mddi potest. The bill states that the 

I plaintiff S. S. Simmons had the boundaries of the William 
I \Vynn farm, or land, surveyed, and the bill sets forth the 

I boundaries and the quantitg of land, to wit, 200 acres. I n  
his answer, the defendant admits that the William Wynn land 
is correctly described in the bill of complaint. With what 
propriety this objection is made, we cannot perceive. 

I The instrument set tbrth in the bill, states the price of the 
larfcl and acknoyledges full payment thereof at the time. The 
xpswer denies that any money was paid, but acknowledges 

~ the transfer to him by S. S. Simmons of notes upon others for 
the larger portion of the purchase-money, and his note for the 
balance, and that the defendant has collected all the transt'er- 
red notes, and all the iiloney upon Simmons' own note, except 
$63,75, which is still due and unpaid. In the argument, it 

i was contended, that the instrument set forth ought to be con- 
sidered in the nature'of a bond to make title when the pur- 
chase-money nraa paid, and therefore that the defendant had a 
lien upon the land, and the Court of Equity will not decree a 

~ conveyance until the whole purchase-money is paid. Tlle 
instrument set forth, cannot be considered in the nature of a 

I bond to make title. The parties themselves, have, in the in- 
strnnient, agreed when the title was to be made, to wit, 
" when called for,"-not when the purchase-money was paid. 
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I n  England, i t  is a well-established principle of Equity, that 
when a collveyance is prematurely made before payment 
of the price, tlie money is a charge upon tlic estate in the 
]lands of tlic vendee. This doctrine lias becn repudiated in 
this State ; Tbrumble v. Battle, 3 Ire. Eq. 18% ; I l d e ~ s o n  r. 
Bur'ton, h i d .  259. Cut, even in England, tliis equitable lien 
may be lost, if, from tlie contract, it appears that the parties 
did not rely upon it ; Adams' Equityj 285. PITo sncll qnes- 
tion can arise here. The parties have, in their contract, told 
11s wlien tlie title was to be made, i. e., when called for. The 
plaintiff S. S. Simmons did call upon the defendant to nlake 
him a title to the land, at the same time tendering to llilil a 
conveyance of tlie land to be esccntecl by hini. This he rc- 
fused to clo. 

The contract, as set forth in tlic instr~uinent, not creating 
any lien upon the land for tlic purcl~ase-money, mncl~  less 
can it create any licri for the payment of notes subsequently 
acquired by the defentlant on S' L ilni~ions. 

Several otlier questions vcre brought to our notice, as 
growing out of the contract, but as t l~cy  arc no ways iinpor- 
tant in deciding tlie cave upon tlie r i e ~ v  we have taken of' it, 
me do not notice them. , 

Tlie plnintifl's are entitled to a clecrcc for tlic conveyance 
of the land in qnestion to S. S. Sininlons fro111 tlic defendant ; 
hut, RS it a p p e : ~ ~  that a sl~inll portion of the pnrcliaw-money 
is still due, tlie l)lxintifTq, bcthre recc i~ iug  tlie conveyance 
from the defenclitnt, 111uit tcntlcr to liini, or pay liiin, the 
nnio~int so due. I3otl1 tlic Id1 and answer state the ainount 
to be $ci.?,'i'5 ; but the parties can have a ~eference to the mas- 
ter to ascertain the exact sum so clue, in principle and inter- 
est, if they desire it. 

PER Culirm. Ilecrce accordingly. 



DECEMBER TERM, 1856. 13 

Stack w. Williams. 

AMOS STACK and another, administrators of ABEL STACK, against 
J. WILLIAMS and others. 

Where an administrator was compelled by a judgment of Court to pay over 
the assets in his hands to the next of kin, not being aware, at  the time such 
judgment g a s  entered against him, of an outstanding claim upon the asseta, 
which he was compelled afterwards to discharge out of his own funds, a 
Court of Equity wiii relieve him, al~hough he took no refunding bond. 

CAUSE removed from the Court of Equity of Union County. 

Abram Williams, the intestate of the plaintiffs' intestate, 
conveyed in fee simple by deed of bargain and sale, a tract 
of land lying in Chesterfield District, in the State of South 
Carolina, to one Christopher Dees, with a covenant of quiet 
enjoyment. Afterwards, certain parties in the State of South 
Carolina, set up title to a part of the premises so conveyed, 
and instituted an action in that State against the said Deee 
for the recovery of the same. Previously to the institution 
of this suit, having received information that i t  would be 
brought, the plaintiffs' intestate applied to Williams to defend 
the same, and, as he alleges in his bill, he, Williams, agreed 
that, if Dees would defend the action, he would indemnify 
him against all costs and expenses which he might incur in 
so doing. Dees did make a defense to the action, which 
was afterwards brought in the South Carolina Court, 
where i t  pended for several years, and was not determined 
until after the death of Williams, when a fecovery was had 
therein against hirn fbr $259,31. Dees then brought suit in 
Union Superior Court against Abel Stack, the administrator 
of Williams, not only for the amount recovered, but for other 
large sums laid out and expended in making defense to this 
action in South Carolina, in all of which he averred that hs 
had promised to indemnify and save hirn harinless. Stack, 
the defendant in this action, suffered a judgment by default 
to be entered against him, which was afterwards executed, 
and damages to the amount of $528,20 were assessed against 
him. 
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Before the commencement of this suit against the adminis- 
trator, Abel Stack, he had settled with the next of kin of his 
intestate, and, under a judgment against him to that effect, 
had paid over all the assets in his hands to the guardian of 
these distributees, they being infants, so that he was obliged 
to pay the whole of this recoGery out of his own funds. 

The bill alleges that, because of the infancy of the defend- 
ants, hen-..-- bauurj -P L l l D  ncit apijrehencling m y  such claim 
against the estate, the plaintiffs' intestate took no refunding 
bond. 

The defendants are the heirs-at-law, and the next of kin, of 
the intestate, Williams, and the prayer of the bill is, that, out 
of the estate of the said Williams in their hands, they re- 
fund to him what he has been compelled to pay. After this 
suit was brought by Abel Stack, he died, and the present 
plaintiffs, as his administrators, were made parties. 

The defendants insist that i t  was the duty of their father's 
administrator, Stack, to have (resisted the recovery made by 
Dees in the Superior Court of Union County, and that by 
permitting a judgment by default to be entered against him, 
he  showed that he was acting in collusion with the plaintiff 
Dees. 

There were replication and commissions. Proofs were tak- 
en ; and the came being set down for hearing, was sent to this 
Court by consent of parties. 

Wilson and Jones, for plaintiffs. 
A s l ~ e ,  for defendants. 

BATTLE, J. An executor or administrator who parts wit11 
all the assets of his testator or intestate by the payment of 
legacies, or by a distribution among the next of kin, without 
taking refunding bonds, and afterwards is compelled to pay 
a; outstanding debt out of hie own funds, is not entitled, as a 
matter of course, to relief in Equity. I t  is his duty to keep 
regular accounts, and to retain the assets, or at  least a sufiici- 
eucy of them, in his hands, until all the known or apprehend- 
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ed debts are paid, and, even then, to take from the legatees, or 
next of E n ,  to whom he delivers over the residue of the assets, 
refunding bonds, for the benefit of such creditors as may still 
have valid claims against the estate. Rev. Code, eh 46, see. 
24. To give relief to persons who have failed toperform their 
duty in these respects, wodd  be to encourage such neglect, 
and to beget cal"e1essness in the management of dead men's 
estatea. Almafidzr v. Fox, 2 Jones' Eq. Eap. 106. But 
there are cases which form an exception to the general rule, 
and which, from their peculiar circumstances, will entitle the 
executor or administrator to call u p m  the legatees, or next 
of kin, by a suit in this Court, to refund, If debts be after- 
wards made to appear, or liabilities to exist, of which he had 
no notice, and could not have had any reasonable expectation, 
when he parted with the assets, or, if without any fault on hie 
part, the assets retained for the payment of debts have beenlost 
or dest~oyed, these matters, arising subsequently to his settle- 
ment with the legatees or next of kin, may entitle him to this 
relief. Bar& v. rS'ca~6or0, 2 Dev. Eq. Rep. 551. 

The present case falls rna;?ifestly within the principle of 
one of the exceptions. The plaintiffs' intestate was compell- 
ed by a judgment, to settle with, and pay over to, the next of 
kin of his intestate, Abram Williams, all the assets in his 
hands. A snit was instituted about this time in another State, 
against the vendee of his intestate, for apart  of a tract of land, 
which the latter had sold, and a recovery was had therein 
two or three years afterwards. The vendee then sued the 
administrator in this State, upon a promise made by his in- 
testate, that if the vendee would defend the suit in South 
Carolina, he would pay all the costs and charges to,which he 
might be subjected on account thereof. This latter suit was 
suffered to go by default, and, upon an enquiry of damages, 
the plaintiff therein recovered the amount which the admin- 
istrator paid, and his representatives, now seek to recover from 
the next of kin by the present suit. In the deed from the in- 
testate, Williams, there was a covenant of quiet enjoyment, 
upon which his administrator was undoubtedly liable, and as 
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it does not appear, from the proofs, that he had notice of that 
liability at  the time when he settled with the next of kin, or 
rather at  the time when he had an opportunity to defend their 
suit against him, he has a clear equity to have a decree for the 
amount recovered against his intestate's vendee in South Car- 
olina. 

But in the snit against the adrninistrator in this State, which 
he pern~itted to go by defadt, by omitting to plead to it, s 
much greater sum mas recovered against him. That recovery 
is alleged by the defendants in their answer, to have been 
collnsive, but they have not furnished us with any sufficient 
proof of it. The jndgment against t l ~ e  admistrator, however, 
is not evidence against them, except as to its amount, because 
they were not parties to the snit. The burden of the proof, 
thela, is upon his representatives, to show that the reco-rery 
was proper. This they have not dcue by the proofs naw on 
fife, except as to the amount recovered against the vendee in 
South Carolina. There is, indeed, some testimony tencling to 
show, that the intestate, Williams, had made a par01 engage- 
ment to be responsible for something more than what lie was 
liable for on his covenant of quiet enjoyifient. V e  are not 
satisfied, however, from that testimony, that the damages re- 
covered of the administrator, were jnst and proper, and his 
not pleading to the action, creates sonle snspicion against him. 
Under these circumstances, we tllink a further enquiry ought 
to be made by a coinnlissioncr of this Court, to ascertain, a 
nearly as he can, what is the true amount for which the plain- 
tiffs' intestate was liable, as the adrninistrator of Williams, 
upon the contract made by Williams with his vendee, rela- 
tive to the defense of the suit in South Carolina. An order 
may be drawn for that purpose ; and the cause will be re- 
tained for further directions upon the coming in of the report 
of the commissioner. 

PER CURIAM. Decree accordingly. 
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AARON ELLIOTT and others against JOSEPH H. POOL and others. 

Where the trustee of an insolvent purchased the trust property a t  his own 
sale, and procured the decree of a Court of Equity to validate such purchases, 
witl~out making the unsecured creditors (who alone were really interested) 
parties to the suit, he will not be protected by such decree, but, at the in- 
stance of such creditors, the property will be decreed to be resold. 

Causrc removed from the Court of Equity of Pasquotank 
County. 

Jesse L. Pool being greatly embarrassed with debt, and, as 
i t  afterwards appeared, being in fact insolvent, on the 30th 
of January, 1841, executed a deed in trust to the defendant 
Joseph 11. Pool, which was duly registered, conveying to him 
a large real and personal estate, consisting of the tract on 
which he resided, containing 350 acres ; also, an interest in a 
steam mill in the town of Nixonton, nineteen slaves, and all 
his stock of horses, cattle, sheep and hogs, all his farming 
tools, all his household and kitchen furniture, being in fact 
all he owned, in trust, that he should, when he might deem 
proper, advertise and sell the same, either for cash or upon a 
credit, and apply the proceeds of such sale to certain debts, 
recited in tjie deed, to which the said Joseph H. Pool mas 
surety, and in the second place, to pay off a debt to one John 
Pool, and if, after discharging these liabilities, there should 
be a residue of property, the same was to be fe-conveyed to 
Jesse L. Pool. In  the year 1842, Jesse L. Pool died, and the 
defendant George D. Pool was appointed his administrator 
with a will annexed, but no assets came to his hands, either 
then or afterwards. 

Shortly after the death of Jesse L. Pool, the defendant Jo- 
seph H., as trustee, advertiscd the property conveyed to him, 
for sale, and did make sale of the same. Much of this pro- 
perty, embracing all the real estate and the steam mill, also 
thirteen of the slaves, was bought by the agents of the trus- 
tee for his use and benefit, and the title being first conveyed 
tosuch agent, was conveyed back to him, and he immedi- 

2 
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ately took possession thereof, and has retained and used it 
ever since. 

The plaintiffs aver that this sale was at a great sacrifice, 
and that if i t  had been fairly conducted, it would have pro- 
duced enough to pay the other creditors, among whom were 
the plaintiffs, as they showed by divers court-judgments, ex- 
hibited in the cause. 

The prayer of the bill is that the property bought in by  the 
defendant be resold, and that an accorrnt be taken of the de- 
fendant's administration of the said trust generally. The ad- 
ministrator cum testamento annexois a party defendant to the 
bill. 

A t  the Spring Term, 1843, of Pasquotank Conrt of Equity, 
the said trustee, Joseph 11. Pool, filed a bill against the in- 
fant heirs-at-law of Jesse L. Pool, to which an administrator 
with the will annexed, afterwards appointed, was also made 
a party, setting forth that he had, for the purpose of prevent- 
ing  a sacrifice of the property, purchased the plantation, 
steam-mill, and divers slaves, (setting out the names and 
prices,) and that the sale was fair and for full prices. I Ie  
proposes to surrender the said property to these infants, and 
to the personal representative of J. L. Pool, on being repaid 
the amount of his purchase, and he prays that these parties 
may be put to their election thus to redeem the property, or 
to stand concluded by this proceeding. An answer was filed 
by the administrator, professing to be satisfied with the sales, 
and answerspro fornm were pnt in for the idants  ; and the 
matter being referred to a commissioner, he reported that the 
sales of the land were fair and for full value. I t  was there- 
fore declaeed that, as the personal representative of the estate 
professed to be satisfied that the price for which the per- 
sonal property was sold was a fair one, that he be perpet- 
ually enjoined from setting up titl'e to the same ; and as the 
commissianer had reported'the same as to the land, that the 
heirs-at-law' should be enjoined from making claim to the 
land. 
This proceeding in the Court of Equity of Pasquotank is 
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relied on, in the answer, as a bar to the plaintiffs' claim. There 
were replications, commissions and proofs. 

The cause was set down on the bill, answers, exhibits, for- 
mer orders and proofs, and sent to this Court by consent of 
parties. 

Moore, for plaintiffs. 
Ileath, Smith and Pool, for the defendants. 

PEARSON, J. The defendant Joseph Pool admits that he 
was liable to account for all the property purchased by him, 
directly or indirectly, at the sale made by him, as trustee, 
under the deed of trnst executed by Jesse Pool; but he in- 
sists that he is protected by the decree which he obtained in 
the bill filed against George Pool, tlie aclininistrator, and the 
heirs-at-lam of the said Jesse ; and lie prays to have the same 
benefit of that decree as if i t  were specially pleaded in bar of 
the plaintiffs' Equity. So, the only question is in respect to 
the force arid effect of that decree. 

The defendant says " he was advised by an eminent mem- 
ber of the bar to institute the proceeding referred to, against 
the personal and real representatives of the maker of tlie deed 
of trust, being told by him that his purchases were invdid 
and i l l q c d ,  at the election of the parties interested in the 
trust, who conld either charge him with his bids, or compel 
a resale, should property advance. I3e accordingly filed the 
bill to compel the parties to make their election, which was 
done in good faith, to relieve himself from the embawass- 
rnent of his position, by which he niight suffer, and could not 
gain, and he is now advised that this was a proper and right- 
ful course on his part." 

As the estate of Jesse Pool was greatly indebted, over and 
above the debts secured by the deed of trust, his personal 
and real representatives had, in truth, no interest to call for 
a n  account of the trust fund. The persons really interested 
mere the creditors not secured b y  the trust. Their debtor 
was -entitled to the resulting trust or surplus, after the pay- 
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ment of the secured debts ; and this trust they had a I-ight to 
reach, and " to  work out their equity" through tlie represen- 
tatives of the deceased debtor. IIacl they been made parties 
to the bill of the trustee, there would have heen some show 
of justice in the proceeding; but to call upon the aclininistra- 
tor and heirs-at-law, who were not interested in the matter, to 
make an election whereby to deprive the creditors of the de- 
ceased debtor of their right to snhject this resulting trust, and 
to avail themselves of all inciclental equities growing out of 
the inualid and illegal acts of the trustee, was a mere farce. 

That a trustee can " reliere llimself f r o n  the embarrass- 
ment of his position," growing out of a breach of duty, or 
fraud on his part, (fbr such the law considers it,) by putting 
any one to an election, is a novel application of that doctrine, 
for which no autlmrity has been cited, and no reason conld be 
assigned. 

A mortgagee has a right to call upon the Inorgagor either 
to pay the debt, or have his equity of redeniption fo~wlosed. 
r 7  l h i s  is put on the ground that the mortgage is only a security 
for the debt, and the mortgagee, being in no def'anlt, is not 
obliged to wait upnn the pleasure of' the debtor;  but thia 
principle has no sort of application to the case of' a trustee 
who is in default, and has made hi~nself' liable by a b ~ ~ i l c h  of 
duty. The only mode of relief' left open for Iiim, is to make 
retribution by acting honestly, and having a hi]., open sale 
of the property, so as to yet it out of his hands. I t  is not for 
him to say that lie will keep the property, unless the parties 
interested elect to hare  a re-bale. 

If the creditors not secured by tlic deed of trust had been 
made parties to the bill, and offered no objection to t l ~ c  de- 
cree, possibly their rights would Iinve been concluded 1)y i t ;  
but i t  cannot be seriously contended tllat their rights are af- 
fected by a decree, in which tlie administrator and heirs-at- 
law of the debtor are made to surlender, without an1  consid- 
eration wl~atever, rights in wliich they had no interest, but 
which were valuable to crcclitors. 

There will be a fiference to take a n  account of the truat 
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fund, in wliic11 the trustec will be charged with the property 
actuallx sold by liilii at public sale, at the pl,ices bid for it, 
and credited ~vitll the debts iecurecl in the cleed of trust which 
he l l ~ s  paid of. The trnstec will a150 be charged with the 
presellt value of sllcll of' the tru-t pro pert^ as lle ;till has in 
liis p - w k o n ,  together wit11 tlie rents and profits thereof. 
He \ril l  :tlso l)c c1i;irgcd vitli slicli of the trii.it pro pelt^ as 119 
has since resold at  tlie 1i1'iceb obtailie(~, togctlier n it11 the rents 
and piofits "11 to the time of such re-ale ; and lie will be en- 
titled to i11terti.t 111)on sncli a~nonnt  of the trli3t clel~ts paid by  
him, ns may exceed the a~nount  of tlie proceeds of tlie proper- 
ty sn1J. 

In  refelence to the steam-mill ant1 the slaves, ~vilic11 tlle 
t r u ~ t e e  conreycd to liis Lttller, J o l ~ n  I'ool, a t  the alnount bid 
for them, the1 e i -  el  itlc-rice tlint that was not the real valne : for 
they were a f  elw-alcls ;old for donble the :ilnoullt, ilicinding 
mmc aniall repairs. The trustee will be clinrgetl witli the actual 
valne of' this pmperty at  tlie time he made the private sale to 
his father;  a ~ l d  tile canse will be retained for fur t l~er  direc- 
tions. 

Pen CunrAm. Decree accordingly. 

A bill is not ~ n d t i f a i o m  Lecauic it alleges titlc to the same furid in t ~ o  tlif- 
firelit ri$!ts. to wit, as adtnilii-imtor. ant1 as n e s t  of liin. 

A denli~rrer ~vhich is I n t i  in p a ~ , t  is bad in tlic n.llole. 

Caus~: bl.o~igllt from the Conrt of Equity of Riclliiiond Coun- 
ty by ap]Wal. 

Tlie hill alleges that the plaintiff is the illegitimate son of 
Flora Priest, who afterwaids intermarried ~ i t h  Dailiel Lytch ; 
that A n p s  Priest, her father, devised and bequeathed as fol- 
lows : " I give and bequeath to my daughter, Sarah Priest, 
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my negro boy Tom, and to m y  daughter, Flora Priest, my ne- 
gro boy Wilson, and to my daughter Elizabeth Priest, m y  ne- 
gro boy Allen ; and my will a11c1 desire is, that my negro wo- 
mall Sylvia remain on the pla~ltation as the common property 
of my son i l r c l ~ i h d d  Priest and his tliree first-~nentioncl sis- 
ters, as long as any of' thein rel11:~in unmarried Iiere; and 
shoulcl tlicy all, a t  niiy ti~iie, marry or l exw the place, then 
to he equally divided bctn-eel1 them ; :mJ, ill r e g d  to tlie 
future i ~ ~ c r c a s e  of niy 11eg1-o  roman S) l r i n ,  my debire i b  t l~a r  
lier first cliilil bc give~i  e i j i ~ d l y  to my tliree grand-children, 
I h l ~ i e !  Siicad, Alilia S11e:irl. nut1 Ncwy Sneacl ; that her sccontl 
child itc 2i.l en to 1 1 1 ~  ilaiig:.litcr S::lxli, a~ i t l  a11 her fullwe cllil- 
clren bclo;~; cclually to ~ u y  so!i Arcl~il)a!cl arid liis tlirec &:ere, 
I l i e  1 i .  -\I;: wiil a i ~ d  deziro i , t ! i ~ t  the 
wliolc of Inp stock, not alr(m1y ~nez t in i~ed ,  ol' l i ~ l , - c ~ ,  cattle, 
Iiogb an(l Jieep. l~outclioltl fiiinitnre, a!ld all :lie gootl.: a11t1 
cllnttel-, wliicll 1 possess, sllall be o ~ r i ~ c d  and po--i+wl 117 in? 
t!me firat-namcd clnngl~ters :und 11iy son, Arcliibalii Pl icst, i n  
common, except one caw a i~ t l  calf; nhicll I direct to I)ii g i ~  ell 
to my grand-son, IVilliaul I';~irlcy ; :uld sllould iriy ao i~ ,  Xr- 
caliil)ald Priest, or either of' 1ny t h l m  firot-uxincti claugllte~.+, 
(lit. intestate, or mitliout heirs of their o w l  l io i l~ ,  tiio e.fate 01' 
tile deceased persnn or l)clSton- to be iiil~cl*itccl tlie sl~rviv- 
ing ones of t l~eln alone, or their legitiiuate Iiei1.3 ;" t i ~ : ~ t  previ- 
ously to the marriage of tlie said Flora wit11 tlie said Dn~i ie l  
I,gtcll, wl~icli occlu.recl tlle l a t t c ~  part of the year 1841, 
tliey entered into n marriagc contract, dated in October of 
that !-ear, by wliich they conveyed to the def'e~icla~lt, Arclii- 
bald I'riest. all tlie property beqne,~tl~ecl to the e:iicl Flora by 
the saicl A n p s  Priest, to wit, " one nc>gi.o boy rrnnlccl Wilsor~, 
ancl feather-bed and f u n ~ i t w c ,  aild all tlle otlicr p ~ ~ o p e r t y  to 
which she might in future beconle entitled, according to tlle 
last d l  and testanlent of her father, in trost fhr her and hcr 
heirs, for the sole benefit and advantage of the saicl Flora 
Yriest and her heirs, during her natural life, ancl, after he r  
death, to descend to, and be elljoyed by, the heirs of the said 
Flora, i n  the same manner as if she had remained single and 



I DECEMBER TERM, 1856. 23 

Fairly v. Priest. 

unmarried ;" which contract was duly proved and registered ; 
that the said Archibald Priest accepted the trust, and un- 
dertook to discharge the same. 

The bill further alleges, that Elizabeth Priest died intes- 
tate in the Sear 1853, wlierehy her interest vested in her 
brother Arcliilsalcl, and tn70 sistel-s, Flora and B a ~ a h  ; that 
about ten d a j s  tliereaftci-, the said Flora died intestate, pos- 
sessed of ?he wid slave Vjlsen nnrl x:ii:y o t h ~ r  nrticles ~f 
personal lwol~wt!-, wliich the held by vir&:e of her bt1ler.s 
will, and of the marriage scttlelncut, tliciugll the legal titlc 
of this properrp mas in A~c11il)alci Pricht, as trustee, and 
that the plaintify adinil~istcreil on her estate. 

The bill fnrtller alleges tllat Rg-lvia h:d,  besides lier first 
child, whicli vas  beqneatliecl to the Sneads, six otllers, all 
of ~ l i i c h  are in ille posscsqion of the cl~fendi~nt,  ih.cliibald. 
llaving been surrenclcred to him by tlie hn-band, Daniel Zytch; 
that he claims tlie same as belonging to himself and the saitl 
Sarah, i11 absolnte right, and refuses to account, aq trnstee ; 
that the plaii~tiff, in llis cliaracter of administrator, and in his 
indiricl~ial ~~ ig l l t ,  c1em:uided his nlothel*'s interest in the saitl 
property, which was refused I)y tlie defendant. 

PlaintifY, in his bill, sets forth his claim as the nest  of kin 
of his niotlw, to t t l~om, he insistb that, by the p~.ovisions of 
tlie said marriage contract, he is entitled to snccecd. TIe 
also allegcs his right, as her acllninistrator, to the property. 

Snrah Priest and the said Archibald Priest are made de- 
fentlants. 

The prayer of the bill is for an account and sett lc~nent of' 

tlle tl'l~ht. 
The defendants dcmnwed, and the Conrt below sustained 

the demurrer, from which jaclgnlent the plaintiff' appealed. 

l ie l ly ,  for plaintiff. 
Leitch, for defendants. 

PEARSON; J. The bill is not multifarious. The plaintifY 
clairns the samo fund in two rights : First, in his own right, 
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and secondly, as administrator of his mother, of whoin he is 
the nest  of kin. So, i t  x-as proper to allege both titles ; for 
if one fails, he mag entitle himself to tt decree under the other, 
and t1111s put  an end to thc litigation. I t  may be that Daniel 
Lytch ill be a necessary party for the pull)oqe of lial ing his 
disclaimer set out in a ir~alincr to coi~cl~iclc Iliin ; but as the  
bill alleges a clidairner on his p r t ,  which, a t  this stage of 
the procectling, i adlilittecl by tile demnrrer, t l i ~ t  oljjection 
is not fatal. 

I n  respect to the original share of the plaintiff's inother, 
there will be an  interesting qnestion of construction ; but it is 
not necessary to enter 11poil it at  the present time, for tllere 
i t  no doubt that the plai~itiff is elltitled to the share TI hich ac- 
crued to his mother, as one of tlie SI IYT ivniq, 1111011 t11~ death 
of Elizabeth Priest, intebtate and witl~ont i>sne. 1ZiU;ard T. 

I leamcy,  Ens. Eq. 221 ; l 'uym, v. L'c'cnwn, 3 Atk. Eep.  78. 
7 7 l h e  demurrer being bad, na to this part, is bad as to the whole. 
Tliis is a well-settled rule of Eqnity pleading. Aclams' Eq. 
335. 

There is error. Tlie demnrrer is overruled, and the defend- 
ants reclnilbecl to answer. 

PER CCI~IAJI. Decree accordingly. 

FEEDERICK C. MILLER ogaiwst J. 13. CI-IERRY and oz'lie?.~. 

1. TVhere there is a pro\-ision in a deed of trust, that cer~aiil debts, naming 
them, are to he paid, ant1 a further provision, that  the debts shall be paid 
a?  they fdl  due, and some of the enumerated debts are clue a t  the time of 
maliing tlie deed of trust, these latter are to be paid. 

2.  TYhere a surety assents to a dced of' trust, wliieli gives him a preference 
over 0 t h  sureties as to a large part of his liabilities, and is insisting on 
this preference against other sureties, he sl~all not be permitted to tiimin- 
id1 tlie fuiirl, wliich, in part, consisted of a debt due by himscli'to the maker 
of the deed, by setting it off with other liabilities to him, not secured by 
the deed. 
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3. \There, a clcl~t was truly described in a decd of trust, in every essen- 
tial particrilar, i:xcc.pt by its date, it  ill be pcrniirted to conic in,  and will 
bc coii.itlercc1 as running to niatiriity from its tlw clatil, and 1101 from the 
niistalicc d i m  set O L I ~  in tlic idced of t r ~ ~ t .  

4. Wlierc tliere aye contiailictory descriptions jrircn of n t h r n ~ ,  that dcscrip- 
t~on mill be sdoptcd, wliicli, ill i t  nature, is lcast linble to error. 

C L k u s ~  rcinoveil from the Court of Equity of Bertie county. 
'T':'l:e ) Y  11 1 G. C l q  and B. J. Fi:r;;i!!, f s r  sereral  yews before 

the gear 1854, carried on tlie bnsiness of ~neicllnilclise in the  
town of T$Tindsor, under the naine of Clary arid Sprnill. I n  
that  year, (lSji) Clary died, arid the 1)u.iness dex olx.ec1 on 
Sprnill its s u n  i~ ing partner. On the 10th of Fe1)ruai.y. 1535, 
fi~idiiig the affairs of tlie partrierJlip I lo l~elcs~lp  in*ol\ c ~ t ,  tlic 
latter, as surviving partrjer, execlited a deed in trust to t l ~ c  
plaintii-F, Miller, aud to Jo>e l ) l~  E. Cl ie lq  ;incl Samuel 1:. 
Spraill.  They d l  accepted the tnist, but  bliortly aftel ,ward~, 
Cherry and 8. !3. Spiwill made a pon e r  of attol nej-, 11 1ierel)y 
the  sole execution of the trust was con~mitted to the plilinti?i: 
r 3 l l i e  deed in trust conveyed large lots of staves, lying a t  clif- 
f'erent ~ v h a i ~ e s  and landing.j, and ,211 tlie deljts clue to the late 
firm of Clary a i ~ d  Sprnill, wlietlier due by r~ote, boiid o r  ac- 
count, with po\ver and authority to sliilj the staves, and to 
collect the  debts in the name of the surviving 11:artlicr. Tho 
deed provides fol. the pa? lneilt c,f' n I i~ iye  11umber of debts 
wliicli are sp~cif icd .  After this e~inmci*:~tion, i t  cont:tins these 
words : '. All ~vllieli debts, sliall be paid in the older in wliicll 
they becoirie due." Some of the dc l~ t s ,  :iliionntirig to a l ~ o n t  
$ 5 l U O ,  Tvere already dne. S o n ~ e  f'ell due ill a few d a j  s after 
tlie esccution of tlie deed in t~wbt, (lot11 of Fel ) i~;ary ,  1825,i 
and the remainder between that t i i i~e  :in(] the 11 t l i  of ,lpril.  

The fund realised under tlle cleetl of tmst. only amounted 
to about $d0,000, arid n-onld, if applied to the dciits that  Tvere 
due, and to the others as they successi\ ely fell due, be exhausted 
by debts due and falling due bef-ijre or oil, t l ~ c  10th of '3faidi .  
These first debts Ivere chiefly those on wl~icli S. X. Spruill was 
the endorser. The defendant Joseph B. Cherry was on paper 
which fell due  after the 10th of March, and the questions made 
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in  his behalf were : Ist, Whether, as executed, i t  was not the 
meaning of the instrument, that all the enumerated clebts were 
to be paid pro  ratn. 2nd. Wlietlier if this were not so, the debts 
already clue, could be taken into the list of clebts to be paid, 
as in strictness, only the debts to fall  due in the future, seem- 
ed to be entitled to a priority. 

Samuel 3. Spruill was ilitlcbtecl to C l u y  and Spruill for a 
 tore account, ~ i c ! ,  besides tile sever,?! debt., , secured by tlic 
deed ot' trust, lie iras linhle for tlieni on other debts not reach- 
ed by it. Tle iliists that lie has a right to have this deduct- 
ed from liis liabilities for t l ie~n,  witlinnt regard to tlic trust, 
and that i t  ouglit not to go in as a part of tlic t'nnd. 

r T Ihere  TI-2s a clrr,ft clesc~ibetl in tlic deed of trust, as l~e ing  
t l r a ~ m  by I k ~ ~ j ~ a ~ n i r i  @J, Sp~will, ~ 1 1 1 ~ i r i n g  p r t ~ ~ e r ,  011 Clierry, 
Chliill & (lo. 01' Soiii>ll;, \-:i., for thirty-one Ilnnclrccl dollars, 
endorseti by TVi!linn~ Y .  Gurlcy, and d:itcil the se~cntccnth 
day of Deccinbel., 1SS. ant1 having nillet; days to rrui. There 
WE a clraf'c correspo~~t!ii~g- nit11 this descri~)tion, in every 
thing. cucel~t its d:~tc, wllicll ~ r n s  tlic S C Z Y ~ L ~ J L  of' I>cceinber, 
ancl ic n-as imi..tcil b ~ -  G ~ u ~ l e y  that this was the draft i~itendecl 
to be cledcri!)ed, :111cl tllnt tlie va~Gmcc 1%-as a ~ l i i s t d i ~ .  If this 
tliaf: was allonetl to come in as beiug suflicie~itly described, 
;tnotlier c l ~ ~ c ~ t i o ~ l  nrna, n-lietlier it would 1i:~vc to run from the 
1 or 1 If' fhna the furiner, i t  would fhll dne 011 the 7th 
oi'JI:~rcli, :uid worilil l)e rc:~ci~ecl by tlie funds realisetl under 
the deed in trust ; if from tlie latter clatc, i t  wivoulcl become 
due 011 tlic 17th J~:LL.CII, :md w0111d not be secured a t  all. 

Tllc firin of C l ~ e i q ,  Cnliill LC- Co., was also insnlvent. 
The 1)ill wis filed by the plaintiff, Xiller, calling on the 

pariies nssumi~~g  t l i e s  rariom positions, to interpleitd an(l 
liave their confiicti~lg claiii~s ~ c t t l e d  by a decree of' tliis Court, 
and p r q e d  tlie Cowt to instruct him in the discliargc of hib 
duties in the preiniws. 

Benjamin J. Sprnill, Samuel B. Sprli l l ,  Joseph B. Cherry, 
Solorno11 Cherry, James C:tliill, were made parties, and sev- 
erally answered, insisting upon their claims as above stated. 
lleplication to the answers. 
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The canse was set for hearing on the bill, answers, exhibits 
and former orders, and sent to this Court to be heard. 

niimton, Jr., for plaintiff. 
B. 3: Xoore and S~nitlz, for defendants. 

l'r,u:sow, J. 1st. Tlie deer1 of trnst tliiects the payment 
of certni~i dcht, tlierein sct r:::t, a:::! p?: tieldaily described b p  
stating tlic anionnt of encli, to n.110111 (11-tl, 1 1  ,w d~ie ,  wlieri cine, 
and tlie clntc tliercof, nild ei)ncln(lcs TF i A tl1c.e vord-" all 
\r hicli clcbts sliall be paid in tlie o t ~ 7 (  I *  i i ~  zchl'cl~ t h y  6 m m e  
dl/?,'' 

The f'unil turns out  not to be silfEcici~t t o  p : ; ~  all tlicze debts. 
anti tlie ol.c?er of' 1x1; 1i:ent 1)1e\clibetl, n i):l,\ ; i; ilic~!1i:dity to 
tiw 111 i~jusl iee  of ills tlsf'eilt!,i~it C l i c ~ ~ i , ~ ,  711 o i ,  li:LLlc,, :I> surety, 
71:)on s o ~ ~ l e  of the ( i ~ 1 ) k  ~1liic11 are tile l,,-t to h l l  dne. H e  
i ~ l z i ~ t s  that tile tlcbis J i ~ 1 1  bo paid p t 3 0  1 c r a b ,  ul~clcr the maxim 
that '( eqnality is eqniij ." 

\\'it11 cvery difipo4tioii to J icld to the fol co qf this maxim, 
we arc unable to f i i l t l  an? gro~iilcl wl~icll n ill ,justif:i a depar- 
ture i'ro~ii thc ortler of p:i> ~ilt'llt bo exp1.e-sly l,l;cl don ii. 

It W U A  tlie~i snggcsted tililt the M o ~ d s  - 1)ecoiile rllie" look to 
tllc i'~~tlu.e, arid, coriseclrlcntly, exclude tlio+e clehts n liicll vere  
1 ) ; ~ ~ t  matnrity and already clnc a t  the daie of tlic clecd. 

W e  e i i ~ ~ u o t  give tlris eflect to tlle words, because thesu 
c1el)ts are pnrticularly enume~*nted as being among the debts 
wliicli a] e to be paid, in the order ill wliich they become due, 
w i i i h  repel* tlie itlea that reference vaa niade oiily to sucll 
debts as were not then cluc. 

211d. A t  the time the deed of t r ~ ~ s t  was e ~ e c u t e d ,  the de- 
fwclant S. 13. Spruill was indebted to C1:a.y and Spr17ill for 
a store acconnt. The clefendant 8. C. Spruill insists that 11c 
llas the right to deduct the amount of this debt from the 
arnountpf his liabilities for Clarv and S lm~i l l ,  without regard 
to the trust. This debt, among others, is transferred to tlie 
trustee, to be collected and paid out as a part of the fund, in 
the order prescribed. At law, the action would be in the 
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name of Benjamin J. Sprnill, surviving partner ; and Samuel 
13. Slwnill, proridecl he has paid an equal ainount of 
the debts for wllic11 he is liable as surety, ~vonld l lare a 
right to estir~guibli this debt and bar the action by the plea 
of set-off. 13nt the parties are in a Court of Equity, w l m e  
other conbideratio~is are inrolrecl. To say nothing of the 
fbct tliat the defenclan' Spr~rill has nlacle no payrnent as swe-  
ty. m c !  k,  conwj~~er~tl;:, not :tu :-et a creditor, tliere is t!ie 
f'act tliat the deed is made to liim as one of the trustees, and 
the further fact that lie is the p e r ~ o n  inaiiily intcre~teii and 
1)enefitted by itb pro\ i>iolls ; so, the qne,tion i ~ ,  can he claim 
u t ~ k , ~  the (IL(~L!, alid. at the aalilc time, i ( p ; l l ) t  i t  ! W e  think 
i t  clwr,  in ai~aloyy to the tioctl.ilie of election, that nliile he 
is c1aimillg iulder tile deec!, and in&tiilg that the trust fund 
shall be collected axid paid out in tlie order piesc~ibed,  i t  is 
againbt coi i4ence to set 1113 a right by n I l i d l  the fund xi11 be 
diininiblie~l, ;11icl tlic iecurit j ,  n-liicli was executed in pursu- 
ance ot' all ;LYI aiigeine~it behi cen Ilini and others, for tlieir mu- 
tual benefit, clef'eated p m  fnnto. AF he is so largely ben- 
efitted, we a-cu~iie tlmt lle elects to claim under the deed, and 
it will be declared that llle itore account clue by Iiini, consti- 
tutes a part of tlle trust-f'und, wllicli lie is not erititlcd to cli- 
minis11 by way of' set-of, or otherwiqe. 

3rd. ,2moiig the debts enumerated, is one wit11 this descrip- 
tion-" A dlxft on the same. (Cller~y, Callill c !  Co., of Kor- 
folk,) drawn by the same, (13. J. Spruill.) at  ninety days;  
dated 17th Uccelnhel., 1S.54, with W. P. Chrley as endorser. 
for the ~ u ~ n  of tllree tliou+md m e  hnndrerl dollarq." K o  clebt 
,answei.illg this description precisely, exists. Bnt there is a 
debt wllicll answer, every particrllar of tlle description, save 
that it is dated on tile 7th of Dece~nber,  13.54, instead of tlie 
17th day  of Decenlber, 1354. The question is, 111~iat this debt 
be rejected ? If not, must it be ranked as a clebt becorning 
due ninetx days after the Tth, or the 17th of December, 
1854 ? 

This is a latent, as clistingniJ~ecl from a patent ambiguity, 
and presents a question of identity, as distinguished from a 
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question of construction, which is fully discussed in Th6 
President, &c., of the Deqf a n d  Dumb Institute v. NOI'WOO~, 
Bus. Eq. 65. Tlie difliculty occurs in fitting tlie description 
to the thing. It' a debt, answering the description in every 
particular, existed, that would be "tlie thing." Bnt there is n o  
such clebt. That under consideration answers the description 
in six particulrtrs out  of seven, i., e., it is a tZi.ofi on Cherry 
and Callill, of Korfo!k, by 11. J. Spruill, 2t niliety days, with 
W. P. Gurley, endorser, fbr $3100. Eut it does not answer a 
part of the seventh particdar,  i. e., it is d:detl the 7th, not 
the 17th of I)ecemher, 18% So, i t  does not fit precisely ; 
tlie figure 1 heforo tlie 7 being the discrepancy. 

I t  wonld be stral~gc if the legal e&ct of this slight vari- 
ance viere to render the deed inoperative in regalcl to this 
debt. It niny be that, in spcialplcnding, such a variance is 
fatal. Bot there is a distinction between pleacling and deeds, 
wills, ohligations and the like. I n  respect to tlie latter, the 
law gives tliem effect " ut 7 ~ s  r/ i l~lyi~ valeat puunz pren t . "  
The reason of the dibtiriction is a sound and practical one. If 
the name be mistalien in a writ, a new writ may be pnrclias- 
ed of conimon riglit, bnt if i t  were fatal in lenses arid obliga- 
tions, the benefit of tliem would be wholly lost, and, there- 
fore, one ought to be sr~pported and not the other." TIM 
iklayot~ of Linn Aegis, 10 Rep. 120 ; 11Zayor of Stuford v. 
Bolton, 1 Bos. and Pal .  41. W e  tliiiik i t  clear, nncler tho 
maxim ut res rmgis vnleat kc . ,  that an error in a part of one, 
out of seven particulars of description, is not fatal, and that 
the clebt in question is sufficiently identified by tliose partic- 
ulars of the description in which there is no variaiice, and 
that the other particular, or the disagreeing part of it, may 
be rejected as surplusage. 

W e  do nut put onr decision on the ground of correcting a 
mistake ; for equity does not interfere for that purpose against 
creditors, hut leaves tliem to stand on their rights. Our de- 
cision is made under the rule that where more than one de- 
scription is given, and there is a discrepancy, thatdescription 
will be adhered to, as to which there is the least likelihood 
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that a mistake m~ould be comn~itted, and that be rejected, in 
regard to which mistakes are more apt  to be made. This is 
a rule of frequent application. If a tract of land be described 
by natural objects, or corner trees, and also by course and 
distance, and there turrls out to be a discrepancy, the latter 
description is rejected. 

So, if a father ]lad made a pawl gift of five negroes to his 
son, and in his wiii s a p ,  i 4  I give to iil) soii Eve negroes, to 
wit, (giving their names,) being the ncgrocs I have hereto- 
fore put  into his possesion," and i t  turns out that the will 
names the T T - Y O I I ~  negloesj that description mill be rejected, 
and the o h r  de&ption adhered to ; for lie is IIIOI-e apt to 
be rnistaken as to tlic nnincs, ilia11 as to tlic I k t  that they are 
the negroes xllicll lie Il:ld befolc put into his son's possesion, 
as to which i l i ex  c a l  be no ~nistnkc ; Lowe v. Ckrtpi., 2 
Jones' Eq. 353. This does not conilict IT it11 B a t w ~  V. 15'imm~. 
5 I re  Eq. 299 ; for in tIiat c,:w there was but a single dcscrip- 
tion, to v i t ,  tllc name. If illat had bcen rc,jected there ~voulcl 
have been no desci.ii)fion ot all. 111 2Giqht  Y. B Z ~ I L ~ ,  7 Ire. 
Eq. 77, the note of D. A. I?. Eic1;s clid not correspond with 
tlle description in  the dceil in a si/,glapn&czllnr, and by re- 
jecting the particulnrs of description vllicll did not,,corres- 
pond, no dcscripticn ~ o n l c l  be Icft. 

I n  our case n-c can 1-cjcct oue description-that in regard 
t o  the date-and btill hare  six other pnriicnlars of description 
in regard to all n-hiell the1.e is a f d l  cowespo~zdence. So, 
the question is reduced to this-Is it ~ n o r e  likely that there 
should be an error in siz ya,diczd(cm tllari in one "2 

A s  tlie debt in question fits the description, the date being 
rejected as erroneous, i t  follows that i t  must be paid aceor- 
ding to tlie true date. 

PER CURIAM. Decree accordingly. 
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PATRICK PETERSON against JAMES T. MATTHIS and anoihev. 

An injunction to pre~ei l t  the setting up of a fraudulent deed, embracing the 
whole estate of an old man past the age of active labor, is a special one, 
and the bill of the plaintiff may be read as an affidavit in reply to the de- 
fendant's answer. 

The mischief in such a case is irreparable, and the injunction will be contin- 
ued to the hearing. 

APPEAL from the Comt of Equity of Sampson count;y, DICK, 
J., presiding. 

The bill was filed by the plaintiff, an old man aged about 
seventy years, alleging that the defendant Natthis had ob- 
tained from him, by franc1 and circ~mvention, deeds for all 
his land, being two tracts, worili ten or t-rvelve tliousnnd dol- 
lars, and for sistcen sln~es,  worth -- dollars ; that the 
said deeds p~upor t  to be for natnral love and nffecttio~~, and, 
as to one, for the fnrther conbiderntion of five dollars, aud as 
to t l ~ e  other, for one dollar ; that the clcfendant Biatthis is in 
no manner related to the l>lizintiR, by blood or r~iarr.iat~*e and 
that there was no ralui~ble consideration ever paid to liiin for 
this property, or ngl,eed to be paid ; that the deeds in queb- 
tion, if they are not entire forgeries, Twre esecntcd at s time 
when the plaintiff was stupifiecl with liqilor and nnconscious 
of the tmnsnction, and that he liatl been seduced into that 
condition by tlie acts of tlie tlefcndant Matthis and his co- 
opel.;ttors, Register and Nerritt, who witnessed the deeds ; 
that the plaintiff is, beside being old, as above stated, entirely 
illiterate and much addicted tu the excessive use of ardent 
spirits, and that if he signed the papers now put in me, it was 
done when lie was entirely drnnk and insensate, away from 
his immediate f'riends, neighbors and relations, of' whom he 
had several living near him, and by a conspiracy between 
the defendant Matthis and his witnesses, the two latter of 
who~n lived out of his neighborhood ; that when these deeds 
were brought forward to be proved, which was out of term 
time, Matthis, in the presence of the wituess Register, request- 
ed the clerk to keep the probate a secret. 
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H e  further alleges, that, after finding out that the said Mat- 
this was setting up deeds of tlle description stated, the plain- 
tiff demanded that the same should be surrendered to him 
for cancellation, and that he should disclaim an  interest un- 
der tliern, whicli lie refused to do. 

The prayer of the bill is, that the said deeds be surrender- 
ed to be cancelled, and that the defendant Matthis be re- 
strained, by an injnnccioi~, from cominencirg or prosecuting 
any PI-oceeding at law to get possession of any of the proper- 
ty enibraced in the deede. 

An injunction issued accordingly. The defendants an- 
~werecl, and on the coming in of the answers, moved that 
the irljunction slionlcl be dissolved. 

His EIvnor refused to dissolve the injnnction, bnt ordered 
it to be continned till tlle hearing of tlie cause, from which 
order tlle defendants, by leave of the Court, appealed. 

Shepherd, for plaintiff. 
Stwmge, for defenclants. 

EK~TLE, J. This cause comes before us upon the appeal 
of the def'enclunts, from an interlocutor,y order of the Conrt 
below, which omr-ruled a motion to dissolve the injnnction, 
and continned i t  tintil the l~caring. In  tlie argument here, 
the injnnctioii 11us been considered by tlle defendants' coun- 
sel, as if it n.elSe an ordinary one, a p i n s t  a judgment a t  law. 
It is, in truth, a special one, the dissolution of' which, might 
work i r repa l~b le  iniscliief to the plnintifl; f'or what greater 
injury, in a woiddly point of vicm, could be done to an old 
man, long past the age of active labor, tliaii to take from him all 
his laucl and sla; es, worth fifteen or twenty tltousand dollars? 
In tlie cases of C ~ p h c ~ t  v. Jlhoon, Busb. Eq. 30, and Lloyd 
v. Heath, Iljid, 39, ancl the cases therein referred to, the prin- 
ciples of the two species of iajunctions, are fillly discussed 
and settled. In an injunction, like the present, the bill may 
be read as an afidavit, in opposition to the answer, and the 
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Court will not dissolve the ir?jnnctioa, wlien the rights of the 
parties are contesled, until an opportunity is given to the 
plaintiff to establish his case bv proof. 

This viev of the case mekes it unnecessary to consider 
whether tile answers of the def'endants are full, fair, and df- 
rectly rehpnsive to all tllc ~nnteriul allegations of the hill. 

Onr opinion, then, is, that the inte~locutory order made in 
the Cowt be!c?w mss riwlit, a and n x s t  be aErnlcc! xi th  costs. 

PER C r r ~ r ~ ~ a r .  Decree below affirmed. 

A Court of Equity will not intederc to ix-CT-ent a party from dismissing hiu 
own suit, altliol~gh it may hare  bcen i1lstiti;ted to estabiisl~ o second equity ; 
fbr such daimant  of a second ecjiiity cnn iile s bill against both the parties 
to the former suit,, and thus ~ecovcr liis interest. 

Tile Court interferes to protcct equi t i~b!~  interests i n  a suit at law, Corn new.- 
sitg. 

APPEAL from the Conrt of Equity of Anson County, his IIon- 
or, Judge DICK, presiding. 
d.1~. Ilargmve produced i n  open Court the following power 

er of attorney, and in pul.suance tllcreoi; asked that the suit 
be  clismissed at  the plaintiff's cost, viz: 

" I, Susan Fallinel-, the plailltiff in the above stated case, 
do hereby autllorisc mid direct Thomas S. Ashe and J. R. 
Hargrave, or either of tlienl, to haye the said suit dismissed 
a t  m y  cost, as the amount therein i11 controversy, has been 
settled. Jane  7th, 1856. Signed, SUSAN YALICXER." 

This rriotioil was op;)osed by Joseph W. Fallinel., who, 
tlirougll liis counsel, produced the following power of attor- 
ney : " I h o w  a11 men by these presents, that I, Susan Falk- 
ner, have this day authorised, constituted and appointed, Jo-  
seph Falliner 1n.y true ancl lawful agent a i ~ d  attorney, in my 
name, behalf and stead, to sue for, and recover, from James 

3 
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T. Streator the following negroes, to wit, Jack, Rachel and 
child Jane, Lydia and Lavinia ; and to employ counsel, and 
to do all other acts necessary for the recovery of ~ E K  said ne- 
gro daves, in as full and ample a manner as I myself could do, 
were I personally present; and the arnount of recovery he is 
t o  hold and keep for the use and benefit of A. W. L. Falkner, 
his ward. And I herehy bind myself, my heirs and execu- 
tors, to ratify and confirm all the zcts 2nd doings of rriy said 
attorney. Given under my hand and seal the 18th day of 
January, 1856. Signed, SESAX FALKNER, [Seal.]" 

His Honor being of opinion that the sccond llower of attor- 
ney was a revocation uf the first, orilered the bill to he dis- 
missed, from which order the said Joseph W. Falkner appeal- 
ed to this Court. 

Dargan, for plaintiff. 
No counsel appeared for the dcfendants in this Court. 

PEARSON, J. Where an action at  law is instituted in the 
name of one for the use of another, jurisdiction is frequently 
exercised in Equity to enjoin the plaintiff at law from disiniss- 
irig the action. This is put upon the ground of necessity, for 
the right in controversy being a legal one, can only be estab- 
lished by an action at law; and unless the party entitled to 
the beneficial interest is allowed to use the name of the party 
in whom the legal title is vested, the cestui que use would be 
entirely without remedy. 

This necessity does not exist where the right in controversy 
is an equitable one. For, if the party entitled to the first 
equity dismisses a snit in Equity brought in his name by the 
party entitled to the second equity, which can only be work- 
ed out through the first equity, or if he refuses to allow his 
name to he used upon a proper offer toindemnify against the 
costs, the party entitled to the second equity may file a bill 
against both plaintiff and defentlant in the snit which was 
dismissed, upon a charge of collusion, and in that suit, provi- 
dedhe establishes his own equity, he may establish the equity of 
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the  one defendant against the other, out of which his equity 
grows, and thus obtain coml)lete relief'. For  instance, in this 
case, a bill may be filed by A. W. L. Falkner against the 
present plaintiff and defendants, and if the plaintiff in that 
bill is able to establish an execnted trust in  his favor, as'dis- 
tinguislled from a mere executory voluntary trust, he may 
then, ulmn the charge of collusion, set np  any equity vhich 
the p;lni::tifF in this bill may have agair~st the clefcndante. So 
there is, in cases like the itresent, no necessity f i x  calling up- 
on the Court to prevent a ywty from disniissing his own suit; 
and n o  precedent can be found for the exercise of' so stringent 
a jurisdiction. Indeed, the second equity can only be estab- 
lished by an original bill, a~ i t l  cannot be passed upon as is at- 
tempted by tlie present motion. For, as the matter is now 
before us. me are w h l l j  nnztble to decide whether A. TV. L. 
Falkner is entitled to an executed trust, or to a mere cxecuto- 
r y  vo1nntal.y trust, which a Conrt of Equity will not enforce. 
I n  this proceeding the onlg eritlence before us is the power 
of attorney which leaves open the very question upon -\vhich 
the riglit of A. MT. L. Fa l lae r  to come into this Court de- 
pends. There is no error. The order of the Court below is  
affirmed. 

PER CURIAII. Order below affirmed. 

hIhRTEIl  E. BATEXSN against CI-IARLES LATHAN, administralor~. 

The proceeds of land, sold for partition uader the provisions of our Act of As- 
sembly, to which an infant is entitled, remain real estate uutil such infant 
conm of age aucl elects to talrc tlmn as nluney~ 

The claim which a wife has agaiilst the admiil@rator of her huslsalld for 
moncy arisiug from the sale of her laud ml~ich T? had received, is o simple 
contract cleht, and must be su treated in the course of administration. 

APPEAL from the Court of Equity of Washington County, Fall 
Term, 1856. 
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hfalia Gregoiy, hy the will of her father, Samuel B r e g o r ~ ,  
became seized in fee as a ten:tnt in coni~iion n it11 F ~ d e r i c k  
Gregory, llacltey Grep i>y ,  aud K1ry G r e g o r ~ ,  as tenalits in 
conluion of a tmct of land lying in Cllonan Co~inty. The 
said &ria C+regoi.y interlii;zl~rieil n it11 i\rrltlinniel J. C ~ a s l e y ,  
and clied, leal in? the plnilitiii: I\.I,~l-tli,~ E l i ~ ~ l b e t h  C c a ~ l e y ,  her 
only c l d d  and heir-at-lam-. ancl the saicl S:ltha~iicl J. I h s l e g  
became tenant by the cnrtesp to all tlie land, of wliicli liis 
wife, the said A h t l i a ,  died &zed. Tile said Murtlin J.liza- 
betli, by her i'atller and uext friend, jninecl wit11 the ocher  
tenants in common, in n peti:ion to the Conrt of' Eq i~ i ty  of 
Chon an for tlie sale of the baid 1,uiid for the p n r p s e  of parti- 
tion. A decree of sale ~ w s  accoidil~gly inulc, and tlie land 
sold, and, after pnj illg the cobts of the ploccediiip, t11ei.c was 
p i ( l  into t l ~ e  oflicc of the clelli xncl rrlastei. of' the said Court, 
the s ~ i n  of one tlionsnntl c ~ o I ~ ~ I ' s ,  a3 the scymate d ~ n i ~  of the 
sttic1 Martlin Elizaberll Bea.ley, sn1)ject to tlic life estate of 
Xatllauiel J. Ika-ley as tenant 12' tlic cniTcy-. 

A t  tlie Angust Term. 1S36, the haid K~itlia~iiel J .  13cnsley 
becaliie the gn:wlian of his tlauglitcr, tlie 4 ( l  J l a r t l~n  Icliza- 
beth. and, as such, cntclwl into bo11(1 ~ ' i  it11 stweties, and leceiv- 
ecl the said e111il of o i ~ e  tlio~~salid dollars fi.0111 tlie clell; and 
master in Eqnitv of Chov an. 

Nartha Eliz,zbctll I3ea.ley intern~arriecl wit11 dnt l rew J. 
B:~tenlan, in Jnly M i l ,  and in 0ctol)cr of the same !-ear her 
father, the said 1. J. Beaslcy, died. Snit n as tlleil biought 
in the Conntp Conrt of Cl~ov all by 1)laiiitiff and licr llri~l)anif, 
for the nioiiey wliicli S. J. Cea4ey l i d  in his limids ns plain- 
tiff's gnarilian, and n recovery l i d  ibis the sum of onc tlious- 
and dollars, which was paid into tlie ofice of tile saicl County 
Court 12p one of the snreties to tlic g::n:xrclian-l~olid. 

The bill all6ges tlint it n.as ngrcerl betn-een tlie plaintiff 
and her hnsband, thc said A. J. 13:tteman, that he  slionld re- 
ceive the said enin of ino~iey from the clerk's oftice and invest 
i t  in  property for her solo and selxtrate lice ; that lie did re- 
ceive it, arid did i n ~ c s t  f'otir 1111ndi~ed and iifty dollals of the 
said sun1 in tlie plirchase of a ncgro woman by the name of 
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4m7,  and her child, and tool; for Iier the following instrnment 
)f writing, viz : '. R e c e i ~  ed Jnly 10tl1, 1853, of dnclrew J. 
Bateman for 3Ii.s. Eliznbetll Bateman, four hundred and fifty 
iollai-s i11 the purchase of A i n j  and child." Signed, 

EEILIZY XLI,KIN~." 
This instrutnent was never proren or registered, but the 

;laves were delive7,ed to her linsband at tlie time of the sale ; 
~ n d  tI~af her said I L I I S ~ ~ R I I ~  fi'cqnentl?; declared that he had 
~urc l~ased  the said slaves with her money, and held them 
b r  her sole and separate use and Lenefit. 

The bill further alleges that A. J .  J3aternan, her l~nsband, 
lied intestate on the 1st of July,  1S55, :lnd that the clefend- 
~ n t .  as administrator, took the sl:~res , h y  and cllild illto his 
possession, and sold the same against p1:~intiff's ~r-islies, as a 
part of l ~ i s  intestate's estate for $1010. The 1,rager of thc bill 
.s, tliat tlie said ailniinisti-ator acconnt and pay over to plaintiff 
the a~nount  for IT hicli Amy and cl~ilcl were sold, also that he 
pay the balnrice of the thou~an(1 dollars wl~icli came to her 
tinsband's hands, but u-liich ~r-as not invested, out of the as- 
bets. 

The a n s r e r  of the administ~.a:or does not profess to know 
a n j t l i i ~ ~ g  of the mutters set fort11 in tile bill, and insists that 
tlie allcgations he proven. H e  answers, I io~evei. ,  as to the as- 
setb in liis hand.., and avers that there are not more t l~an  enough 
to pay the ja(1gtnent and bond creditors, and insists that if 
plaintiff ha3 ally cqnity she is upon tlie tbotir~g of simple con- 
tract creditors, and 11er cltiiin will not he reached. 

There were replication, co~~irnissious arld proofs ; also an 
agreement of counsel, filed as evidence in the came, " that  
there are bond debts of defendant's intestate sufficient to ab- 
sorb the entire estate of the illtestate in the hands of the ad- 
ministrator." 

The cause was set for hearing upon the bill, answer, exhib- 
its, agreement of the parties and tlle proofs, and heard below, 
when a decree was made for the whole sum, fbr which Amy 
and child were sold, and for the $550 wliicli had not been in- 
vested ; from whicli decree the defendant appealed. 
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T. A. Moore, for plaintiff. 
Smith, for defendant. 

BATTLE, J. The proceeds of land sold for partition under 
the provisions of the ~ e v i s e d  Statutes, ch. 85, sec. 7, (Revised 
Code, ch. 82, sec. 7,) to which an infant is entitled, remain 
real estate until he or she comes of age and elects to take 
them as money. Scull v. Jemigan, 2 Dev. and Bat. Eq. 144; 
BucZZey v. 7Vz'nJieZd, Bus. Ey. 91. In the present case the 
plaintiff came 'of age before slie married, but there is no 
testimony to sl~ow that she elected to take the proceeds of her 
land as money ; on the contrary, it appears that her guardian 
had wasted them, and she and her husband were compelled 
to sue upon the guardian-bond for the purpose of recovering 
them. At the time when the amount recovered was received 
by her husband, she had no power, by her election, except 
upon her privy examination, to change the quality of the 
money from realty to personalty ; because she was then under 
coverture. The money being hers, the slave in which her 
husband invested a portion of it became her property, still 
retaining, as between her and him, the quality of real estate. 
The identity of the tnoney with which the slave was purchas- 
ed and paid for, the testimony establishes beyond all doubt. 
Her  right to follow the fund is a clear and well established 
principle of equity. See Black r. B u y ,  1 Dev. and Bat. Eq. 
443, which cites Byall v. &yccll, 1 Atk. 59. The husband was 
entitled to the use of the slave during his life, but upon his 
death, the woman, and child which she had borne, belonged 
to the plaintiff, and she I~ad  the right to claim them from the 
defendant as the administrator of her husband. But, as he 
sold them, and has the proceeds in his hands, she may assent 
to the sale and demand the money. This, by her bill, she 
has done ; and to that extent she has a right to have the de- 
cree, made in her favor in the Court below, affirmed. As to 
the residue of the money received by her husband from the 
proceeds of her land, and of which she cannot show the appli- 
cation by him, she has, indeed, a, claim for it, against his es- 
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tate, but it is only in the capacity of a simple contract credi- 
tor. Benbury v. Benbwry, 2 Dev. and Gat. Eq. 235. The 
decree, tliorefore, so far as i t  adjudges that this claim has the 
dignity of a bond debt, must be reversed. I t  is admitted by 
the coimsel bn both sides that ,there are bond debts outstand- 
ing against the estate of the intestate, more than sufficient to 
absorb all the assets in the liands of the defendant as his ad- 
ministrator. The decree in this Glonrt must, therefore, be re- 
formed in accordance with this opinion. 

The reversal of the decree, in part, entitles the defendant to 
the costs of this Court. IJarris v. Lec, 1 Jones' Rep. 225. 

PEE CUEIAM. Decree accordingly. 

GEORGE BOYD and others against JOHN H. SMALL and another. 

A woman, in comtemplation of marriage, conveyed land and slaves in trust 
for her sole and separate use, with power to dispose of the same by will or 
deed, and in default of such disposition, then to her issue, and in default of 
issue, then to her heirs-at-law and dist~ibutees; she dies without having dis- 
posed of the PI operty and without issue; Held, that the husband took the 
slaves under the above limitation in preference to the next of kin. 

Under the statute of distrib~itions, the word distributees " is a word of limita- 
tion, and not a word of purchase, and, in its use under the statute, the rule 
in Shelly's case has a like operation with respect to personalty, as the 
word "heirs" Bas at common lam with respect to land. 

CAUBE removed from the Court of Equity of Beaufort County. 
In 1835, Mary Boyd, being possessed of land and slaves, by 

deed, reciting that she was about to be married to one Sam- 
uel Smalluwod, conveyed said lands and slas-es to George 
Boyd in trust, after the marriage, for her sole and separate 
use, with power to dispose thereof by deed or will, and, in de- 
fault of such disposition, to her issue, and in default of issue, 
"to hold in trust for the heirs-at-law and distributees of the 
said Mary." 
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The said marriage took place. After several years the 
vcife died (leaving her husband) witliont having had issue, 
and without having executed the power, reserved in the said 
deed, of conveying the property by deed or by will. 

George Boyd, tlie trustee, died intestate as to this trust 
property, and John 11. Small was appointed his administra- 
tor, and certain moneys belonging to this trust-fund came to 
his hands. 

Thomas Tnten was appointed administrator of Mrs. Mary 
Sn~allwood. 

The bill is filed by the plaintiffs, who are the nepliews and 
nieces of 31x1'~ Sinallwoocl, being the children of deceased 
brothers, to recover the trust-fund which may be in liis liands, 
and prays an account. 

Answers were filed by the clefenclants, Sniall and Tuten, 
admitting the nia te~~ial  facts as set forth, but the former states 
that Samuel Smallwood, the hnsbancl, 11as notified hiln that 
he claims tlie said fund, and lias forbid him from paying it 
over to any one but liimseli; and he asks to be protected by 
a decree cf tlie Court, in clisposiag of the amount in  his 
Ilands. 

T l ~ e  cause m s  set for hearing upon the bill, answers and 
exhibit, and sent to this Court by consent. 

Stub68 and Bodimu~, for plaintifis. 
S o  counsel for defendants in this Court. 

PEARSON, J. A woman, in conte~iiplation of marriage, con- 
ve j s  land and slaves in trust, after tlie marriage, for Ilela sole 
and separate use, wit11 power to dispose thereof by deed or 
will; in default of' such clisposition, to her issue, aud in default 
of issue, " to hold in t ~ m t  to her hciiwctt-lnzu and disti7i6zc- 
tees." Slie dies without executing the power and without is- 
sue, leaving her husband snrviking her, 2nd also several 
nep1ien.s and nieces, who are her nearest of kin. The ques- 
tion is, are the nephews and nieces entitled to tlie slaves as 
purchasers under the word " clistributees?" If not so elltitled, 
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and the slaves vest in the administrator of the wife, does he, 
after payment of debts, hold them for lier nepliews and nieces, 
or fo I .  her husban d ? 

The title to the land does not come in question, but the le- 
gal effect of the deed in regard to it will serve to illnatrate 
the sub+ject of the slaves. Suppose there liad been no limita- 
tion of the land ' $  to the 1ieil.s" of the grantor, there would 
have been a resnlting trnst to her in fee sirnible. Sn die d d i -  
tion of' these words is merely an expression of ~ l i a t  would 
have resulted to her by implication of law, at  all events, by  
force of the rule in Sllellfs case. Tlie word heirs is a n 0x1 of 
limitation, and not of pnrcliase. So, she 11ad ,z fee s in~ple  ex- 
pectant upon the power and the otherli~nitations in the deed, 
rind her heirs take tlie land by descent aucl not by p~ircl~ase.  
Tlie word disti~ihz~teis lias the same signification in ~ w p e c t  to 
personal prol)erty, tliat tlie word heirs lias in respect to land, 
and denotes the person, or persons, npon wlioni the eitate de- 
volves b , ~  act of I:tw, npon tlie cleat11 of the absolute on.ner. 
So, it'tliis limitation to her distlihutees had not been made, 
there would have been a resulting trust to the grantor of the 
absolute property in tlie slaver, and the addition of' that word 
is merely an expression of' n ~ l ~ a t  would lmre resnlted to her  
by  implication of law, and as i t  is settled that the 1 ~ 1 e  in 
Shelly's case is applicable to a conreyance of slaves, it f'ollows 
that, at  all erents, the word " clistribnteea" is a word of' l i~n i -  
tation, and not of pnrcliase. So, the grantor liad tlie ahsolute 

.estate. expectant npon the power and the otliel- limitations in 
the deed, and her ne1)lien-s and nieces, or nearest of kin, can- 
not make title to tliel~~selves :ispz~rchase7as. 

By way of fur t l~er  illustration, snppose the wife liad snr- 
rived t l ~ e  husband, can any motive be suggested why it sliould 
have been her intention to restrict her estate? XTe can con- 
ceive of' none. On the contrary, in that event, it is reasons- 
blc to snppose she intended to be the absolute o w e r  of her 
own property, tlie power to dispose of it by will or otherwise 
witliout the assent of the husband, being intended niel-ely to 
secure a right, of which her coverture would deprive her. 
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This is manifest, from the fact that no words of special de- 
scription, necessary to denote purchasers, are used-such ar 
children, nephews and nieces, or individnals by name; but 
general terms, such as the law would have ii-uplied, are used ; 
the legal effect whereof was to leave the absolute estate in 
her. 

Upon the death of a feme covert, the husband is entitled 
to administration upon hel, estate, and, after paymel~t of dcbte, 
he is entitled to the surplus for his own use. The statute of 
distributions, 22nd Charles 211d, does not embrace the case ; 
and if a third person takes out letters of administration upon 
the estate of the wife, it is settled that the hnsband is entitled 
to the su r~~ lus  after the payment of debts, because the case 
does not fall within any of the provisions of the statute of dis- 
tributions. In this point of view, i t  is difficult to sce how the 
nephews and nieces, even if it be sup1)osed that the word dis- 
tributee is a word of purchase, could bring thornselves within 
the description, because a married woman has no clistribu- 
tees. 

Peterson v. Webb, 4 Ire. Eq. 56, is not in point. There the 
trust was for the husband and wife, during their joint lives, 
and if he survived her, then to him for I$%, remainder to 
her next of kin, under the statute of distributions ; and it was 
held, that as an estate for life was expressly given to him, he 
was thereby excluded from the absolute estate. 

I n  Dauenport v. Elassell, Ens. Eq. 29, it was held, that un- 
der the description " nearest blood kin," a sister takes, to the 
exclusion of nephews and nieces, the children of a de- 
ceased sister. " Next of kin," or &'nearest of kin," does not 
include those who are entitled by representation. Tbe statute 
of distribution uses the words "next of kin of the intestate 
who are in equd degree, and those who legally represent 
them," which is aptly expressed by the word " distributees." 
Bewry v. Benry, 9 Ire. Rep. 278. 

So, in our case, the very word is used which appropriately 
signifies those upon whom the personal estate devolves by law, 
upon the death of the owner of the absolute estate, and it fol- 
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lows, just as conclusivcly, that the word is one of limitation, 
and not of purchase, as that the word "heirs," in respect to 
the land, is a word of limitation. 

It will be declared to be the opinion of the Court that the 
plaintiffs are not entitled to the slaves as purchasers under 
the deed ; nor are they entitled to dcmand the slaves from 
the administrator of their deceased aunt, as the right to the per- 
s ~ i i d  estatc does not devolve upon them by act of law. The 
bill will be dismissed with costs. 

PER CERIAM. Decree accordingly. 

RICHARD COUSINS against ROBERT WALL. 

Where the vendor of a tract of land, who is bound, under a written covenant, 
to make title to A on the payment of the pi~rchase-money, makes the title 
to B, who advances the money for the accommodation of A, and takes the 
conveyance under a pard contract, that he is to hold the land as security 
for the loan, A is entitled, on the re-pnyrrlent of the money, to a con- 
veyance, and this contract is not affected by the  statute oi'frauds. 

CAUSE removed from the Court of Equity of Beaufort county. 
The plaintiff had agreed to purchase from W: 13. Rodman, 

a t  the price of $200, the tract of land in question, together 
with a quantity of lumber, worth about $100, for which he 
gave his note for $200, due on the 1st of January, 1855, with 
interest from the date, a160 another. note for. $100, dne on the 
1st of January, 1856, with interest, in like manner, from the 
date, (which was sometime in 1853). At the time of the ex- 
ecution of these notes, plaintifl took a bond from Mr. Rod- 
man to make him a 'fee simple title on the payment of the 
said notes, and at the same time he took possession of the 
land and put some m a l l  improvements on it. 

About the 1st of January, 1855, when the first note became 
due, the defendant, a t  the instance and request of the plain- 
tiff, paid not only the note for $200 then due, but also the 
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note for $100, and thereupon tlie laud was conveyed bg Rod- 
man to the defendant, xiid the two notes, as well as the cove- 
nant for title, m~itnally surrendered and destrojecl. The 
plaintiff,  rho had rnari<ied a clnugliter of the defkndaut, con- 
tinued to reside on the land, with his family, until about the 
month of June  following, when, upon tlie occurrence 05 x 
rupture between tlie plaintiff and his wife, whicli resulted in 
rr separation, the defendant, for the fimt time, denied tlie trnst 
on ~vhicli he had taken the title for the land, and bronght 
suit for possession, t2 September Term, 1855, of Ceanfort 
County Court. 

The plahtiff avers tllat the money paid by defendant to 
Rodlunn 1.r-as a loan to him (plaintiff) arid that the conveyance 
from Iiodtnan to llim was understood, and e x p r e d y  agreed, 
to be bnt a s e c w i t ~  f'or the said sum of money, and that ac- 
cording to tlie same agreenient, whenever the l~laintiff ~,epaid 
that ~11111, with iriterest, the title was to be ~natle to lii11-1 (lilairi- 
tiff). Tlie plaintiff alleges tliat he liad tendcrecl tile said sum, 
with interest, to tlie def'endant, \\ilicl~ he has ref'used to rc- 
ceive. Tlie p r q e r  of the bill is for an injunction, n-llicli v a s  
issued in vacation, and wllicli a~ra i t s  tlie result of the hear- 
ing ; also, for a convejauce of the laud to him accordi~ig to 
the agreement. 

Tlie defendant, in his answel., denies that there  as auy 
trust, and s a p  lie purcliased ~ i t l l o a t  any such understanding 
or agl-eenient as tliat alleged by tlre plaintiff, hnt says lie in- 
tended tlle land ns a imidcnce for his son-in-law and claugli- 
tcr, and after innking the pnidlasc, arid taliing the title, he 
did gratnitonsly, alid nitllout ally conbideration, tell the plain- 
tiff that lie inigllt have the lalid if he would pay him back 
the money lle had paid, with interest; and lie relies up- 
on the statute of f'rnnds as a bar to the plaintiff's reco1cry. 

There were replication to the answer, comrnis6ions and 
proofs. 

The cause being set down for hearing, was sent to this 
Court by consent. 
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12odmnn, for plaintiff. 
Domell, for defendant. 

BATTLE, J. The material facts of this case ape very simi- 
lar to those in Cloninyer v. Sunznzit, decided at  tlie last Angust 
Term in Morganton, and reported in 2 Jones' Equity Reports 
513, and the principles armounced in tliat case must govern the 
present. Tile testimony satisries us, beyond a donbt, that the 
defendant advanced his money. and took a title to hiniselt'for. 
the lot in question, upo11 a promise made to the plaintiff, 
that he  would conrey i t  to him whenever lie sllonld repay 
him the purcli2tse-money, with the interest accrued thereon. 
Besides the circumstances ef tlie possession retained by the 
plainiiff, and tlie inlprovelnents made thereon by hiln, wt.6 
have the positive testimony of Mr. Selby, that such was the 
agreement between the parties. It is true, tliat this t e s h ~ o -  
ny \\-as parol, and tlie defendant relies on the statute of frauds 
to prevent its effect. This objection is fully answered Ly tlic 
case of QZoni.izge,. v. Summit above alluded to. Clinnging 
the names, what is said in that case is directly applicable to 
to this : " By force of the contract, the plaintiff, in vie-w of this 
Court, mas the owner of the land. Rocllnan held the legal 
title, in trust, to secure the payment of the purchabe-money, 
and then in trust for the plaintiff. IIad Rocllnan sold theland 
to a tliird person, with notice, the purchaser would have been 
a trnstee for the plaintifY The substance of the arrangement 
was, that the defendant should be substituted in the place of 
Rotlrnan as a trnstee for the plaintifl'." By paj-ing his inoney 
and taking the legal title to hinlself, the defendant held the 
legal title, in  trust, to secure the repayment of the purchase- 
money, and then in  trust for the plaintiff. The defendant 
never contracted to dell or conrey the land, or any interest 
therein, to plaintiff; for, a t  the time of agreement, he had no 
title or interest in tlie land, and i t  was only by  the force of 
the agreement, that he mas pernlitted to take the  legal title, 
and by the same act he  took it in  trust for the plaintig. I t  is 
manifest that the statute of frauds does not apply. 
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The plaintiif, upon tllc repayment to the defendant of all 
money advanced by him for the lot of' land in question, with 
interest tilercon, as to which there must be an account, is en- 
titled to a conveyance of the said lot, and he may have a de- 
cree accordingly. 

PER CURIAM. Decree accordingly. 

JAMES EOLDERBY, adminisira2or1 against ANXE ELIZA WALKER 
and others. 

Where a hnshancl milled Ids w l d e  estate to his widow for life, with remain- 
ders over, upon tl le expiration of sncli life-estate, and the witlow, clissentiilg 
from the will, took a third of the estate, it was fIdIE-ld, that tlie remainders 
limited of the other two-tllirtls, vestell in possession immetliately. 

(Constrl~ctio~~ {if a ~vil l  as to a ellarge f i r  the ruaintainalice ant1 education of 
an ii1faitt.-Qllestic in uf intention tleperuling ou the peculiar phraseology of 
the will.-d~~l~stitutiu~l uf oue trustee fur anutl~er.) 

CAUSE removed from the Court of Ecluity of Rockingliam 
county. 

The questions presented i n  this case arisc on the vill  of 
James Curric, who died in tlie year 1835. Tlic fi)llon-ing are 
the clauses of the will, whicli are material to the eucluirics 
involved, viz : " I devise and bequeath to my belo\-ed wife, 
Mary Anne, for and during hcr natural life, all my lmcls, 
negroes and other property, of every clescripiio~~, including 
the n~oncy on hancl at my death, as well as such as miLp then 
be due me, subject, however, to the debts and funeral espen- 
ses aforesaid. 

a A t  thc death of my belovccl wife, I tlcsire 211 the estate, 
real and personal, embraced in the above bequest in her fa- 
vor, as well as the increase of the negroes fi.onz this date, to 
be divided into two equal parts ; one of which, I devise unto 
William a. Walker and his heirs forever ; or in case of his 
death, before that time, to such children of the said William 
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R. Walker as may he living at his death, and their heirs for- 
ever. The other of ~ h i e h  parts, I clcvisc and heclueatli to 
Elizabeth Ellington, danglikr of William N. Ellington, and 
her heirs for ever, in the eveiit that she lives to he married ; but 
in  case of her death, without having married, then, I devise 
and bequeath the whole of this half, or lmrt, unto William R. 
Walker and his heirs forever, or in the case of his dcath, be- 
fore that event, to his children living itt his death. i n  the 
mean time, between the cleat11 of my -wife, and the marriage 
of the said Elizabeth, after the dcath of my wife, i t  is my 
wish and desire, that my executor, hercafter named, hold, 
use and apply, as lrustoe, that sl~arc or 1)art of my estate, given 
unto the said E1izal)eth Ell i~~gton,  in fLe simplc, in tlie event 
that she nlarrics, to the folllrwing uses, to wit : the comforta- 
ble and respcta1)lc maintenailcc and support oi' tlic said 
Elizabeth Ellington, and to tlie educating her in a style and 
manner suited to her sl~hcre ill lifc. 

" I t  is my clcsire that the said Elizabeth Ellington, during 
the life of my wife, be educated out of thc income ikon1 the 
property wllicl~ I have given her for lifc, if the irwmie shall 
suffice to defray this and the other exl)cnscs of my wife. But 
if tlic income of my wife shall be insuUicicnt to discharge all 
her reasonable expenses and to furnish the means to educate 
suitably tlic said Elizabeth Ellington, then, I desire uncl di- 
rect my executor to apprq)riate n su6eiency of any nionies 
belonging to my estate, to that purpose, ur raise money for 
that purpose, by sale of proljcrty, such as my wife can spare 
with tlie least inconvenience. 

" I t  is my will and desire, that in the event i t  shall be as- 
certained, hy actual cxl)eri~nent, that lily wife callnot so n i w  
age thc lancl and ~ ~ t l l c r  1)ro1mty, given I ~ c r  for lifc, :1s to de- 
fray her ani~ual expenses, my exccutor shall sell the entire pro- 
perty, real arid pelwmal, and put the procceds thc-rcof, as well 
as any other monies beloliging to my cstate, to interest, and 
that; he pay to my wife the interest thereon annually, to be 
used by her according to her pleasure, save and except, she 
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apply a sufficiency thereof to the educating of Elizabeth El- 
li~~gtou." 

William It. Walker, the executor named in tlie abore will, 
died in the life-time of the testator, and the plaintiff qualified 
as administrator with tlie will annexed. Mary Anne Currie, 
the wiclo~,  dissented fron~ the will of her hnsband, and re- 
ceived her year's allowance and distributive share, as  ell as 
her dower, and it is admitted, in tile pieadings, that, by her 
disseut,the life-estate of Mrs. Currie being removed out of 
the way, as to all the property not assigned to her, such pro- 
perty has, or will, by the assent of the executor, beconie vest- 
ed in possession ; and further, that under the limitations of 
this will, the part intencled for William E. IVallier, has, by 
his death, become vested in his children, who are made de- 
fendants in the kame. 

The questions made by the executor, and on n~hicli lie asks 
tile instruction of the Court, are, vhether the charge for the 
maintenance and education of Elizabetli is confined to her 
share, or whether it is imposed equally upon the share given 
to Nr. Walker's children ? 

If the amount is to be raised out of her estate, what amount 
will be cleemed necessary for her comf'ortable and respecta- 
ble inxintenancc and support, and for her education in a style 
suitable to her sphere in life ? 

Whether he will be justified in paying over tlie suins rais- 
ed by him for the education, kc., of Elizabeth Ellington to 
Mrs. Currie, who has been appointed her guardian ? 

Answers mere put in by Elizabeth Ellington and the chil- 
dren of Wm. R. Walker, in which the facts as above stated 
art: admitted. 

The cause was set for hearing upon the bill, answers and 
exhibits, and removed to this C ~ u g t  by consent. 

GorreZZ, for plaintiff. 
J. T. Zorehead, for defendant. 
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BATTLE, J. I t  is admitted by tlie parties to this contro- 
versy, that the dissent of the widow to the will of her hus- 
band, discllarges the share of his estate, which she takes un- 
der the law, from the burclen of inaintaining and educating 
the infant defendant, Elizabeth Xilington. I t  is admitted fur- 
ther, that as the life-ejtate intended b j  the will for the widow, 
is remo~ecl  ont  of the ~ v a y  as to all the proper ty 'n~l~icl~ has 
nut heen assigned to her, s-iicl: property has, Or will, by the 
assent of tlie executor, become vested in possession. I t  is ad- 
mitted, also, that the children of TVillianl R. Walker, in the 
event wllicli l m  l~a!)pened, take the share of the estate given 
by the will to liim, and the only question presented to us is, 
whether tlie charge f'or the snpport and education of Eliza- 
beth Ellington, is co~lfined to her sl~are,  or is imposed equally 
nyon tlmt gi~yen to Walker's children. TVe hare  no hesita- 
tion in sajing, that i t  is restl*ictecl to Elizabeth's own share. 
This is manifest, from t ~ o  or t111~e provisions of the will. 

TVliile the widow slloulcl live, the charge was imposed up- 
on her life-estate, provided it yielded income enough for her 
support, in addition to what might be required for the main- 
tenance and education of her niece. If the income were not 
sufiicient f'or both purposes, then the executor was directed 
to sell sucli property as llis '(wife c o d d  spare wit11 the least 
inconvenience." But if his viclo ;l; slionlcl die before the mar- 
riage of Elizabe:h, then the sliare wliicli was given to hei, 
was alone to lte ap1)lied for her use. I n  other words, as soon 
as the estates given to the legatees in remainder should vest 
in  possession, then each share was to bear its o v n  burden. 
The same resnlt ~ l i i c h  would have been arrived at  by the 
death of the wiclov, had she taken under the will, must, in 
our opinion, 1)e brouglit abont by lier Gsicat. 

The executor is constituted a trnstec for Elizabeth Elling- 
ton, but  it' it be desirable that her aunt, the defendant N a r y  
A. Cnrrie, be substituted in  liis pl:tcc, Tye can see no objec- 
tion ; p r o ~ i d e d  she be a suitable person ; as to which, there 
must be an enquiry, if the parties desire it. 

There must also be an  enquiry as to the amount necessary 
4 
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far the " comfortable and respectable maintenance and sup- 
port of the said Elizabeth Ellington, and to the educating 
of her in a style and manner suitable to her sphere in life," 
which must be raised out of her share of the testator's estate. 
This will embrace what is necessary for her board, clothing 
and other usual incidental e,xpenses, as well as tuition, while 
at school ; Li./zdmy v. B o g g ,  6 Ire. Eq. Rep. 3. 

rnL-..,-. 3-. -4. "Iflfi  ,3 ', -..A 
silrjlrj uriiut. a A u v  huG a .&reace f ~ r  takiag a!! oecessarjr ac- 

counts appertaining to the plaintiff's administration ; and the 
cause will be retained for further directions. 

PER CURU. Decree accordingly. 

BENJAMIN BARNAWELL and wife agaainst GIDEON B. THREAD- 
GILL and odhers. 

GIDEON B. THREADGILL and others against BENJAMIN BARNA- 
WELL and wife. 

Parties to a compromise must deal with each other upon an equal footing. 
Where a party to a suit, with all the knowledge on his part, of the only doubt- 

ful matters in dispute, entered into an arrangement with the agent of the 
other party, by which the principal was to get not more than one-tweu- 
tieth of his debt, and it was a part of the arrangement that it should be 
kept a secret from the principal's counsel and friends, it was Held not to 
be a compromise that would be supported in a Court of Equity. 

Mere inadequacy of consideration will not defeat the compromise of a doubt- 
ful claim, when it is entered into fairly, and with deliberation; but where 
the parties were not in equal ignorance of their rights, and were not deal- 
ing on equal terms, inadequacy of price may fairly be rehed on as proof 
that a party had been imposed on and defrauded. 

A creditor may follow the assets in the hands of legatees and other persons 
claiming as volunteers, or fraudulent alienees of an unfaithful and insolvent 
executor. And such a volunteer is not protected by the fact, that the ex- 
ecutor had sufficient assets to pay all the debts if he had not wasted them. 

In a bill to follow assets fraudulently removed, as i t  does not proceed on the 
idea of punishing the defendant for a fraudulent removal of the assets, one 
who acted as a mere agent in running off and selling them, but who paid 



DECEMBER TERM, 1856. 51 

Barnawell v. Threadgill. 

over the price, to his employers, is not liable for the aalue of the property, 
but such a defendant must pay costs. 

Where an executor qualified in 1841, and a credito~commenced a suitagainst 
him in that year, which pended until 1845, when he obtained a judgment, 
and at the following Spring Term of the Court of Equity, filed his bill against 
a legatee to follow a part of the assets, (slaves) which he had removed out 
of the State and sold, Held that the statute of limitations did not protect, 
notwithstanding he had had possession, with the assent of the executor, 
.for more than three years. 

Where a person, standing in a confidential relation to an intemperate execu- 
tor, who has wasted the estate, is found in possession of a part of the as- 
sets, upon a suit by the creditor to follow such assets, it is incumbent on 
him to show ihat he purchased fairly and paid the price. 

CAUSE removed from the Court of Equity of Anson county. 
These cases were heard and considered together, and are 

sufficiently stated in the opinion of this Court. 

IVirzston, Sr., and Ashe, for the plaintiffs in the former 
case, and for the defendants in the latter. 

Bryan, JlenderzhaZl and Dargan, for the defendants in the 
former case, and for the plaintiffs in the latteri 

BATTLE, J. The original bill was filed at the Fall Term, 
1846, of the Court of Equity for Anson county, by Benjamin 
Barnawell and his wife, against Patrick B. Threadgill, (execu- 
tor of Thomas Threadgill,) Gideon B. Threadgill, Thomas H, 
Threadgill, Wilson Allen, George Allen and Joseph W. Al- 
len, in which was stated, substantially, the following case : 
Col. Thomas Threadgill died some time in the year 1836, 
leaving a will, which, after a caveat, was duly proved in 
1841, and the defendant Patrick 13. Threadgill, the executor 
therein named, was duly qualified, and took upon himself the 
burden of its execution. The plaintiffs, Benjamin Barnawell 
and his wife, commenced a suit in October, 1841, upon a 
bond given by the testator to tlle feme-plaintiff, who was his 
daughter, the trial of which was delayed until the Fall Term, 
1845, of the Superior Court of law of Anson county, when 
they recovered a judgment for a large sum, to wit, $4950,83 
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and costs, the executor havingadn~ittecl assets. and having, in 
truth, more than sufficient, ill slaves and other p rope~ty ,  to pay 
the said jndgnient. It v a s  alleged that tlie clefendanis 1iacl pre- 
viously, with tlie view of dei'eating the plaintifii' espected 
recox cry, coinbilled together, and by fraud, pimnlwl  an  or- 
der from the County Court of Ailson, at  tlie instance of' tlie 
executor, for a sale of soine of the negroes belonging to tlie 
estate of his testator, unclcr the pretence that t l ~ e  same was 
necessary for the paginent of debts, and for clisti~ibution, and 
that the defendants, liaving great inflnence over t l ~ e  executor, 
who was a very intemperate mnn, by nleanF of a sale, or pre- 
tended sale, got into tlieir liands several of tlie da res ,  and 
other assets, belonging to the estate of the testator. It, was 
furtller alleged tliat, in expectation that the plai11tiiYs vould 
obtain judgment in tlieir suit at  a s1)ecial t e m  of the Snpe- 
rior Court, wliich was ajlpointed to be held for tlie conrlty of 
Ailson in May, 1845, tlw defendants, about tliat time, secretly 
carried off eighteen slaves belonging to the estate of tlie tes- 
tator, to wit, Kezial~, Tony, Eccl;, Cllarles, Smiley and child, 
Judy, Jinny, Franlcy and two cllildren, Dinah, Ecliuunil, 
Will, Laura, Rosanna, AIi\~ilna and Polly, and sold tiieni, or 
otherwise disposed of them, in the State of Soat11 Carolina. 
Tlie prayer was that tlie defendants should, by an oixler of 
the Court, be compellccl to bring back tlie said slaves, or to 
pay the jnclgment aforesaid, with costs. 

Tlie defendants severally filed their ansn'ers, in n-l~icli they 
denied, each for hirnself, any cotnbination oi frauclnlciit pur- 
pose, to defeat the plaintifis' judgment. They adniittcd tliat, 
a t  the death of the testator, Tl~omas Threadgill, the assets 
belonging to llis estate, mere amply snfiicicnt for tlie l ~ j n i e n t  
of a11 his debts, (tliat of the plaintiffs inclndecl,) but  ti:at tlie 
assets were wasted by the executor, so tliat when the plain- 
tiffs obtained their judgment, there was notllii~g wl~elcwith 
to satisfy it. The defendant Gicleon 3. Threadgill stated, 
that a t  the sale, made by tlie esccutor in 1842, lie l~oug!it and 
paid for three slaves, lieziah, Tony and Laura; that they 
were sold, at public auction, where many persons, able to 
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b ~ q - ,  weye present, and that he pnrcl~asecl fairly, and for a 
full price, and further, tliat he did 11ot then know of the debt 
fbr whi~11 the plaintiffs obtained tlieir judgment. I I e  stated 
further, that 1le pnrch:~secl Jinny, fro111 the executor, a t  a pri- 
vate sale, but tliat she was afterimrds levie~l on by Joseph 
White, the tlien sheriff of Ansou county, and sold, w l ~ e n  he  
became the pul-chaser at  $450, wllicll lie i ~ a i d  to tile said sher- 
iff. T h t  tliese were a11 the s1:~vea lie Lo~lgIlt of' tlie executor, 
and he sent tlicnl all to Sotit11 Carolina, bnt not in tlie man- 
ner, nor for tlle purpose charged in  the bill. 1Ie also sent 
with them the slaves S~ni ley  and her three children, wliich 
had Itecn levied upon by George D. Doggan, who llad become 
shel.iif of Amon, and that llc sold tliese slaves fhr the sheriff, 
for a fair price, and paid hi111 tlie money. l i e  stated fnrther, 
that :~no t l~er  slave, nt~nied Cl~arles, was carried to South Car- 
olina and sold by Thomas 11. Tlireaclgill for Patrick B. 
Thrca~lgill, and that the price of $500 was paid by tlie said 
Thonlas, to Young 11. Allen and 111111 Threadgill, to wlloni 
the s l a w  had been conveyed by the said Patrick, as an in- 
d e m n i ~ y  for tlieir snrct js l~ip for llim. This defzcndant stated 
furtlier, tlint the defendant 7Vilson Allen xTas his agent in 
carrying off the slaves al'o~maitl ; a~i t l  11e denied that he had 
any agency or connection with the other clefendants in carry- 
i n g  off tlieir slaves, or tlmt lie liatl ally intention to defraud 
the plaintiffs, or aug otlier persous, by sending off his own. 

Tlle defendantTlloinas 11. Tlireaclgill stated, t l ~ a t  the testn- 
tor, who was Ilia grand-father, Iind, i n  liis life-time, given liim 
a negro named Will, and to his father, 111111 Tlireatlgill, two 
negroes, named E d n i n ~ ~ d  and F l ~ ~ n k y ,  and by his will had 
confi~~inccl the gifts ; that liis fktl~er liad 11ad possession of the 
said slaves lnnny years, and at  the testator's death, the ex- 
ecutor llad ;~ssenteil to the beqnests ; that he, t l ~ e  defendant, 
had, a t  the time stated in the bill, c:rr~.iecl off the s laws Will 
and Et ln~u~l t l ,  and sold the former for $562,30 ; that wliile he 
was in Sol~tll Carolirm, liis brother, Josepli Tlireaclgill, bronght 
011t two slaves, Franky and her cliilcl IIarriet, belonging to 
his father. H e  insisted that he and his father liad held the 
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slaves aforesaid, adversely, for more than three years before 
the bill was filed, and he claimed the benefit of the statute of 
limitations. H e  denied that he had carried the slaves off to 
defeat the plaintiffs' recovery, but " to prevent being harrass- 
ed in the quiet possession of property," to which he was ad- 
vised he had a good right. 

The defendant George Allen stated, that he was present 
when the slaves, mentions2 in the answers of the other de- 
fendants, were carried off; that about ten days before that 
time, he had sent off into South Caroling, a little girl named 
Dinah, the child of the woman Fmnky, and sold her for $300; 
that the said girl had been put into his possession by Hull 
Threadgill, whose daughter he had married. H e  denied all  
combination and connection with the other defendants, and 
claimed the benefit of the statute of limitations. 

The defendant Wilson Allen, in his answer, denied any 
other connection with the tramaction, than as the agent of 
the defendant Gideon B. Threadgill, to carry off his slaves, 
for which he was paid $50 ; that he sold the slave Judy for 
$430,25, and paid the money to Young H. Allen, who had a 
deed of trust for her. 

Joseph W. Allen, the remaining defendant, denied that he 
had any connection whatever with the transaction ; that he 
had no interest in any of the slaves carried off; and that he, 
being near the place from which they were about to start, 
went, as a mere spectator, to see them, and did see them car- 
ried off. 

These answers were filed at  the Fall Term, 1846, when they 
were replied to by plaintiffs, and the parties proceeded to 
take their proofs. 

Subsequently, George Allen died, and Wilson Allen, his 
administrator, was made a party, and filed an answer as such, 
a t  the Fall Term, 1847. 

A t  the Spring Term, 1853, the plaintiffs filed a supplemen- 
tal bill, in which they set forth as supplemental matter, that, 
after the filing of their original bill, they removed to the 
State of Tennessee, leaving their son, Benjamin F. Barnawell, 
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with a power of attorney, authorising him to prosecute their 
suit ; that he was a young man, not much versed in business ; 
that the defendants, who were ;early all his relations, took 
advantage of his youth and inexperience, and, after having 
prevailed upon him to procure from his father and mother, 
the plaintiffs, a sufficient power of attorney for that purpose, 
artfully and fraudulently procured from him the following 
instrument, purporting to be a compromise of their suit: 

" State of North Carolina, Anson County : 
Articles of agreement, entered into this 12th day of July, 

1852, between Benjamin Barnawell, of the State of Tennessee, 
of the one part, and G. B. Threadgill, T. H. Threadgill, Wilson 
Allen, and Wilson Allen, administrator of George Allen, all of 
the County of Anson, and State of North Carolina, of the other 
part, witnesseth: that whereas there is a suit pending in the 
C o ~ ~ r t  of Equity, for the County of Anson, wherein Benjamin 
Barnawell and wife, Rebecca, are plaintiffs, and Gideon B. 
Threadgill, Wilson Allen and others, are defendants, in which 
a claim is set up by the plaintiffs against the defendants, for 
certain negro slaves, named in the plaintiffs' said bill, which 
are alleged to have been carried off to parts unknown by the 
said defendants ; and whereas, the parties to the said suit, 
that is to say, the eaid Benjamin Barnawell, and the said Gid- 
eon B. Threadgill, T. 13. Threadgill, Wilson Allen, and Wilson 
Allen, as the administrator of George Allen, have agreed to 
settle and compromise the said suit in Equity, and all the 
claim and right of the said Barnawell and wife as preferred 
in the said snit: Now, therefore, in consideration that the 
eaid Barnamell and wife will dismiss their said bill in Equity 
a t  their own costs, and release their cause of suit, the said de- 
fendants covenant and agree to pay to the said Benjamin 
Barnawell, or order, two hundred dollars in oash ; and, in 
consideration thereof, the said Benjamin Barnawell, on his 
part, covenants and agrees, to, and with, the said Gideon B. 
Threadgill, Thomas H. Threadgill, Wilson Allen, and the said 
Wilson Allen, as administrator of George Allen, dec'd., that 
the said suit in Equity shall be dismissed at his costs, at the 
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next September Term of the Superior Court for Anson Connty ; 
and he hereby appoints James L. Gaines his attorney to dis- 
miss said suit at that time ; and the said Benjamin Barnamell, 
in considerat;on of the premises, has released, and fbrever 
quit claim, and by these presents dot11 release and forever quit 
claim, unto the said Gideon B. Threadgill, Tliomas H. Thread- 
gill, Wilson Allen, and Wilson Allen, as -a&ninistrator of 
George dec'd., all actione, demands, or cause of action 
at  Law or in Equity, and all right to damages and claims oft 
whatever nature, arising from, or growing out of, any matter 
or thing complained of, alleged or charged, in the aforesaid 
bill in Equity, brought by himself and wife against the said 
defendants and others. In testimony whereof they have 
hereunto severally set their hands and seals, the day and date 
above written. 

BENJAMIN BARNAWELL, [Seal.] 
by B. I?. BARNAWELL, Attornev. 

G. B. TIIREADGILL, [Seal.] 
T. 13. THREADGILL, [Seal ] 
WILSON ALLEN, [S e a1 .] 
WILSON ALLEN, Adm'r., [Seal.]" 

The plaintiffs state particnlarly, and in detail, the circum- 
fitances of fraud and circumvention, under which tliey allege 
that this instrument was obtained from their son ; and, among 
other things, they say, that the def'ericlants kept the whole 
transaction studiously concealed from tlie counsel of the plain- 
tiffs, and froni some of tlieir friends, to whorn they had as- 
signed a part of the judgment at law. They state further, 
that tlie defendant, Wilson Allen, paid to tlieir attorney $100 
in cash; that the def'enndant, Thomas H. Threadgill did not 
pay any thing at the time, but, some days after~mrcls, gave 
his promissoiy note for the same sum, and that the defendant, 
Gideon B. Threadgill, paid nothing, but instead thereof, exe- 
cuted the instruinent, of which the following is a copy: 

Know all men by these presents, that I will pay to Benja- 
min F. Barnawell, as agent of Benjamin Barnawell, one hnn- 
dred dollars, provided the said Benjamin F. Barnawell shall, 
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betnyeen this date and September Term of the Superior Conrt 
of Law and Equity, in the Co~inty of Qn~on ,  procnre from 
Benjn~nin Cnrna~rell ,  2nd d e l i v ~ ~  tlie same to me, a release, 
under the Imid and seal of the said I3arnawcll to me, of my 
land lying adjoining the lands of Dr. Watkins, Sinicon Pent- 
berton ant1 cltl~ers, p u ~ ~ c l ~ a s e d  from Tliornas IT. Tl~readgill, 
from all liability to exccntidn at  the snit of said Iknjanlin 
Barnnwe!l and wife against Patrick 3. Threadgill ; or provi- 
ded, before tlie said Septenlber Conrt, the saicl Ge~!ja~!~in F. 
Barnan-ell sliall execute to lne, in the name of TScrij;~tlli~t Bar- 
nawell, a release to the imlmrt aforesaid, under a dilly a1.lflien- 
ticated power of attorney from the said I h ~ j a u i i n  1~nru : tml l  
to him, tlie said Benjamin F. Uarnnmcll, nutlioriai~tg him to 
execnte the saicl release to the, import al'olm:litl. In testitno- 
ny ~vhercof, I Iiave hereunto set m y  liand and seal, this, the 
12th day of July, 185%. Signed, 

CG. n. T I I K R ~ ~ ~ G I I ~ T , ,  [Seal]" 
The prayer of tlie bill -was, t l ~ a t  the clet'cntlants shonid be 

cnjoinetl from setting u p  the saicl instruruent, and tIm 
same s110111d be surrenclered up  to be cnncellecl, and for gen- 
eral relief. 

The defendaats all filed ans.cT7ers to the snpplementnl bill, 
and therein denied t l ~ a t  the instrnment of couiplmniise and 
re leax  was frandulcntly or nnfairlr obtained, and insisted on 
being allo~ved t l ~ c  benefit of it. 

And  they, in their turn, at February Term, 1855, filed a 
cross-bill against the p1:lintifFs in the origi~ial and aupl~lemen- 
tal bills, for the purpose of setting rip the said instrument as  
a bar to the relief' sought by the plainti&, and p ~ ~ y i n g  that 
their bill might be di~missed. To this cross-bill, the clefend- 
ants t l~ereto filed tlleir answer, in wl~icli tltcy dei~ied i l ~ e  mate- 
rial allegations of the said bill, as to the manner in which the 
instrument of compronlise and release I d  been obtained, and 
reasserted the statements of t l~c i r  supplcnnentnl bill in rela- 
tion thereto. i?L replication Jvas put i n ,  and the parties pro- 
ceeded to take proufk, rnllicl~ being completed, both causes 
were set for liearing and transmitled to the Supreme Cuurt. 
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These causes have been properly brought on to be heard 
together. They relate to the same subject matter, and the 
decision of one will, necessarily, determine the other. The 
right to the relief which is asserted by the plaintiffs in their 
original bill, is alleged by the defendants therein to have been 
subsequently comproniised and released by an instrument,. 
which i t '  is the object of the supplemental bill to have set 
aside, and which the cross-bill seeks to have established, SO 
that the defendants may have the benefit of it. 

I n  this state of the litigation between the parties, i t  is man- 
ifestly the proper course that we should first consider wheth- 
e r  thc instrument which was executed on the 12th of July, 
1852, by and between the plaintiff's, through their agent and 
attorney on the one side, and three of the defendants on the 
other, can be supported as a fair compromise and release of 
the rights of the former. "Where a compromise of a doubt- 
ful claim is entered into fairly, and with dne deliberation, and 
upon consideration," i t  will undoubtedly be supported in this 
Conrt. This is clearly shown by the authorities to which we 
have been referred by the defendants' counsel : Leonard V. 

Leonard, 2 Ball. and Beat. Rep. 178 ; Attwood's case, 1 Russ. 
Rep. 353; Nailor v. Winch, 1 Si~kl. and Stew. Rep. 564; 
Goodman v. Sears, 2 Jac. and Walk. Rep. 262. The plain- 
tiffs allege that the deed in question was procured from their 
agent by frauil and cironmvention, and if this be so, it is equal- 
ly clear that the Court will relieve against it. 

The question then is, was i t  fairly obtained? 
The counsel for the defendants insist that, in the examina- 

tion of this question, the instrument is to be taken as a deed 
of compromise instead of one of release. H e  contends that 
there is a difference in the principle applicable to it, when 
viewed in the light of a compromise, from that which would 
be applied to a release, and for this position he relies upon 
what is said by Lord CHANCELLOR MANNERS in the above ci- 

.ted case of Leor~urd v. Zeonard : This deed has been treat- 
ed as a release. Now, that is not the precise description of 
the instrument. Between a mere release and a deed of com- 
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promise of this nature, there is this distinction-that in the 
former the parties know their respective rights, and the one 
surrenders his rights to the ot ldr;  in  the latter, both parties 
are ignorant of their rights, and the agreement is founded on 
that ignorance, and the party surrendering may, in truth, 
hare nothing to surrender; and whether the uncertainty rests 
upon a doubt in point of fact, or a doubt in point of law, if 
both parties are in the same ignorance, the fairness of the 

, compromise cannot be affected by a subsequent investigation 
and result." The instrument, in the present case, purports to 
be both a compromise and a release, but as tile release is 
founded upon the compromise, and was intended to be a part 
execution of it, we think the instrument ought to be treated 
as a deed of comproinise, and n.e sllall so consider it in our 
examination of it, and of the circumstances under which it 
was obtained. 

To sllow that the instrument was procured by fraudulent 
means, the deposition of one witness only has been taken by 
the plaintiffs. That witness is their son and agent, and his 
testimony is far from being sufficient, of itself, to prove the 
allegation of fraud. IIe  admits that the deed was read over 
to him, and he knew the bill was to be dis~nissed, and that 

I the plaintiffs' judgment was for a "big debt," but of what 
amount he was ignorant. H e  says that Wilson Allen paid 
him $100 ; that Tl~omas H. Threadgill gave his note for that 

I 
I amonnt, which 11e assigned to another person, and he under- 

stood that it had since been paid; and that Gicleon B. Thread- 

I 
gill gave him a bond, with conditions, whicll had never been 
paid. I Ie  states further, that he did not understand '. the ef- 
fect of the con~prornise" until he was afterwards informed of 

, i t  by his father's counsel, George C. Mendenhall, and that 
Gideon E. Tl~readgill chai-ged him to keep i t  a secret from 
his father's friends, Dr. Watkins and William Allen, though 
he thinks he, also, proposed that the tmnsaction should be 
kept a secret. In this last particular his testimony agrees 
with the answers of the defendants who were concerned in the 
transaction, but they deny positiveIy that they enjoined se- 
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crecy upon the agent. U1)on this part of the case the defend- 
ants have not taken any proofs, but rely altogether upon the 
allegations of fairness contailfed in their answers. As these 
are responsive to tlie charges of the bill, me should feel our- 
selves bound to liold those cllarges to be unsustainecl by the 
proof, were i t  not for the conclusive evidence of Daud- 
d e n t  practices furnished by tlie instrnment itself, considered 
in connection \.;it11 the  other written testimol~y, about wlrich 
there can be no ~nistakc. The plaintiffs' j jndgment against 
the executor of Col. Tllomas Threadgill, was obtained a t  Pall 
Telni, 1843, of Alison Snperior Conrt, for $495O,S3, of nliich 
sum $3200 was pi-incipxl, and bore interest from that time ; 
and 11p011 this judgme~it,  it appears, that only $333,46 had 
been paid, so tllat, at the time of tlie coinprolnise, the debt 
and interest amounted to about $5600. The iiistrnment pre- 
pared by the connsel for the defendants a t  tlieir instance, pro- 
vides (according to the copy ~vliicll is filed as an exhibit) for 
the payinent, by tlie defendants, of $200 only, wllen all the 
answers adnlit t h t  $300 was to bc paid. Of this sum, only 
one Ilundred do1l:trs were paid a t  the time, and a negotiable 
note given for a like snm by Thon~as 11. Threadgill, wllile the 
defendant Gideon C. Tlireadgill gave a bond for what he was 
to pay. on the coridition for the performance, by the agent, of 
sonieiliing, wliicli shows clearly tliat lie had strong misgivings 
that all wa3 not right. IIere, then, we have an agent agree- 
ing to give up an midoubted claim of liis principal fcr $5600, 
in consideration of two, or, a t  most, three h~mdrecl dollars to 
be  paid hiin. We are aware that tlie antliorities establish the 
principle tli:~t uiere inadequacy of consideration will not cle- 
feat the conl1)ro1nise of a donbtful claim, wliere i t  is entered 
into f<tirly ancl with due tlelilm-ntion. i \Tdor  v. Ti'inch, Ze- 
o m r d  r. Lcorzcml, 216i szprtc, and tile other cases. Here, the 
only clonl~:f'd nIalter was the liability of the clefendants for 
the  slares n llicll they had carried off'; and if liable, the extent 
of that liability. About tliat, the agcnt must hare  been pro- 
fo~untllly ignorallt ; and as the transaction, while in progress, 
was kept secret from his fktlier's counsel and friends, he had 
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no means of getting information, except from the defcnclanls 
themselves. They do not pretend that tllej. gave hi111 ally ; 
and n-lietlier the secrecy was proposed bj- Ilie~n, 01- liinl, the 
result was tlie same. If lie proposed it, they xcqniesced in it, 
arid they thus had every aclraritnge i11 settling tlic t e r im Of 
this, the rast inadequacy of the consiclciciion inlist furnish 
strong testimony, and raises in the mincl a snspicion of n col- 
lusion 1,etmeeri the agent and the defendants to clefrand the 
plaintiffs, or, perl~aps, those persons to ~~11o111 t l~ey  had as- 
eigned a portion of' their judg~ncnt. 'IVc do not, ho~r  c rw ,  rest 
tlie case on this gronnd, became it  is riot sesnnlccl in the bill. 
#The basis of our opinion is that the dei'end::nts, Xiill all tlie 
knowledge on their part of the only doubtful ~nntters in dis- 
pute, entered into an arrangenient with the rgciit, by which 
his priricilml was to get not more tllnn one I\\ ciitietll part of 
his debt, i t  being a part of the arrangeineut, at llte same time, 
that i t  was to be kept a profound secret froin the prii:c.ipal7s 
counsel and friends. I n  this view of the case Ire tl~inli that 
we are strougly sustained by what Tvas said by ille L o m  
CIIANCELLOR in the case of X e o m r d  v. X e o ~ z a ~ d ,  upon the 
suppression or misrepresentation of a fact by one of the par- 
ties : " &re there is a material fact suppressed or misrepre- 
sented by the defendants' agent, and by wllicll the plaintiff, 
acting under a mistake, ought not to be prejudiced. Tlie 
deed itself, though i t  does not represenl these lands a5 being 
lield in joint-tenancy, suppresses the fact of their being lleld 
by  these brothers as tenants in  coininon ; and \.\-lien it ib lmdo 
manifest that the coinpromise was entered into between par- 
ties nnder a misapprehension of fact, k n o w  to tllc one party, 
or his agent, and nnlinown, or misrepresented to the other, 
the compromise is deficient in that ~ ~ h i c l i  is essen;id to its 
validity-that both ~ ~ a r t i e s  were in  equal ignorance. And 
then tlie value of the plaintiff's rights may fairly be relied 
upon, wliich, otherwise, I do not t l~ ink  c0111tl avail, unless if 
furnished, of itself, proof that the other party had been iin- 
posed upon and defrauded." 

This extract shows clearly that inadequacy of consicleration 
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may have some weight, when there are other circumstances 
of suspicion about the compromise ; and i t  shows further, that 
the parties must deal with each other upon an equal footing, 
which was certainly not so in our case, where the defendants, 
as they themselves state, consulted with their counsel, but (to 
say the least) connil-ed with the plaintiffs' agent in keeping 
the matter secret from their counsel. 

Our opinion then, is, that the cross-bill must Be dismissed 
with costs, and that the plaintiffs are entitled to have the in- 
strument of compromise surrendered up to be cancelled, ac- 
cording to the prayer of the supplemental bill. 

The alleged compronlise being removed out of their way, 
the plaintiffs are entitled to the relief which is sought in their 
original and supplemental bills as against the defendants, or 
some of them. When this cause was brought before the 
Court, at a former term, upon a demurrer, (see 5 Ire. Eq. 
Rep. 86,) i t  was stated, as a clear principle of equity, "that a 
creditor may follow the assets into the hands of the legatees 
and other persons claiming as volunteers, or frauddent alien- 
ees of an unfaithful and insolvent executor." The only dif- 
ficulty is in ascertaining which of the defendants is liable, 
and whether they are liable for the acts of each other. The 
defendant Patrick B. Threadgill, the executor, has died, in- 
solvent, since the cause has been removed to this Court, and 
me are not informed that there has been, or will be, any ad- 
ministration on his estate. 

Joseph W. Allen, another defendant, denies that he has 
ever had any of the assets in his hands, or that he was con- 
cerned in any way with the removal of the slaves from this 
State, and there is no sufficient evidence to disprove the posi- 
tive assertions of his answer. I-Ie admits that he was present 
as a spectator when the negroes were started, and the testi- 
mony shows that he went with them a mile or two. This is 
not sufficient to charge him, and its only effect will be to de- 
prive him of the costs to which he would otherwise have been 
entitled upon having the bill dismissed as to him. 

The plaintiffs charge a combination among the defendants 
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to deprive them of the fruits of their judgment, by carrying 
off all the slaves which would have been assets for its pay- 
ment. Their counsel insist, therefore, that they are justly 
liable for the acts of all and each. The testimony has failed 
to convince us that there was any thing like a conspiracy, by 
which each was to assist the others in running the slaves out 
of the way, so as thereby to defeat the claim of the plaintiffs. 
Such may have been the fact ; and though the evidence raises 
a suspicion of it, we cannot say that i t  has proved more than 
that each party, who had any of, the slaves, which he had ac- 
quired under the will, or from the executor of Thos. Thread- 
gill, deceased, resolved, and acted upon the resolution, to 
carry off such slaves, so that they should not be taken for the 
payment of the plainti&' debt. That much is almost avowed 
in  their answers, and is very clearly established by the proofs. 
Several witnesses testify that they heard the defendants Pa- 
trick, Thomas, and Gideon, say, at  dift'erent times, that the 
debt was unjust, and they would never pay it. 

The defendant Wilson Allen denies that he had, and is not 
proved to have had, any connection with the transaction, ex- 
cept to carry off the slaves for the defendant Gideon B. 
Threadgill, as his agent. I t  seems that he sold a slave named 
Judy, and paid the price to Young 11. Allen, who had a prior 
lien upon her. Under these circnnistances, his counsel con- 
tends that no decree can be had against him, and in support 
of his argument, cited and relied upon the cases of Btclkly v. 
Dudarr ,  1 Anstr. Rep. 37, and Newman v. Gocifrrey, 2 Bro. 
Ch. cas. 333 ; also Danl's. Ch. Pr. 344; Stor. Eq. PI. see. 252, 
$54, 838, and Mitf. Eq. PI. 160. In  bills, like the present, 
the Court does not proceed upon the idea of punishing the 
defendant for a tort, but upon that of following the assets in 
his hands, and making him rcsponsible therefor, unless he be 
a purchaser upon an honest contract. As i t  is not shown that 
this defendant acted from any frandulent purpose to hinder 
or delay the plaintiffs in the recovery of their debt, or that 
he had, at  the time when the bill was filed, or has now, any 
of the slaves, or other assets of the estate of Thomas Thread- 
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gill, in liis liancls, no decree, except for costs, can be had 
against him. From his conduct, the plaintiffs liad apparent 
cause for nlaliing him a party, and tlie authorities upon wl~ich 
his cdlu~sel relics, ~ 1 1 0 ~  that he is liable for costs. 

George Allen m s  a defendant in the original bill, and an- 
swered it, admitting tliat lie carried 08, and sold, a little girl 
named I)innh, at tile price of $300. I l e  stated that this girl 
vias t l ~ c  child CIS a 1iegi.o woman, named Franky, wliom the 
testator 1i:d given to 1Ir1ll Threadgill, and confirmed the gift 
by his will, and tliat tlie said I-Inll had put the girl inio liis 
possession up011 his marriage with llis daughter. I Ie  deiiied 
ally concert with t l ~ e  otlier defendants, and insisted on the 
benefit of' the statute of limitatims. Our opinion is tliat the 
statute cani~ot aid liim. Tlie de.bt upon wliicll the plaintiffs' 
judgiucnt was obtained, did not become dne nntil the Sear 
1840, aucl the issne of devisccvit vcl non mas not decided nntil 
1S4O. They coinnienced suit up:n it in October, 1841, and 
recovered judgment in the Fall of 1815, and filed tlieir bill at 
tlie Spring Term following. Under these circumstai~ces, they, 
as creditors, were not barred by the adverse claim of the de- 
i'endaiit and his father-in-law, under wlioin he claimed. Nor 
is lie protected by the fact, that the executor had assets snfii- 
cient to pay all tlie debts of tlie estate, if lie hacl not wasted 
them. Tlie plaintiffs used all the diligence in tlieir power in 
the prosecation of tl~eir claim, a i d  they arc entitled to have 
satibf'action out of tlie assets in the (( liands of tllc legatees 
and other persons clailning as ~olnnteers." T11ey are enti- 
tled, therefore, to a decree against Wilson Allen, as adminis- 
trator of George Allen, for tlie price of the girl Dinah, with 
interest thereon, and there may be an account taken, if the 
parties desire it, ~vlletl~er the said administrator has assets 
enougii to pay it. 

Tile reasons assigned for the liability of tlie dcfcndant 
George Allen, mill apply with equal force to the defexdant 
Thomas 13. Threadgill, so as to make hiin liable for the snxn 
(to wit, $562,50) for IT-liich he ~o l t l  thc slave Will, and f ~ r  in- 
terest on that win. I t  does not appear from his answer, or 
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the proofs, that he has in his hands any otller assets of the es- 
tate, unless his taking the slare Edrrinnd into South Carolina 
and hiring him out there for his fatlicr, amonnts, in the view 
of this Court, to his ll:i~-ing hiin in possession. The only tes- 
timony in relation to this slave is derived fro111 the defendant's 
answer. I Ie  says tliat his brother Joseph was cawying the 
slave into Sonth Carolina, \\-lien, overt:~l;ing him, he sent him 
back, and carried the slare on liinwelf, and hired liim out in 
that country, "his father being in a jptralytical condition, 
and nna'ule to attend to his bnsincss." W e  think that, under 
these ci~,cunlstances, he must he l~cltl responsible for the slave 
or liis value, and liis hires ; as to which there must be an ac- 
count, if the parties desire it. 

The extent of the liability of the defendant GideonB. Thread- 
gill alone remains to be considerecl. I& alleges, that at  the 
sale made by tlie executor in 1542, he bangl~t, at a fair price, 
and paid for the slaves Keziah, Tally and Laura, but he has 
not fur~iished us with any proof of such payment. Standing 
in the relation wliicli he did to the executor, ~ 1 1 0  T V ~ S  very 
intemperate and insolvent, or fast becoming so, i t  was incum- 
bent upon h i i i~  to prove that the sale was f:dir, and that he 
purcllased fairly and paid the price. Suttei~wl~ite v. I-lcks, 
Bns. Rep. 105. In the absence of such 1)roof we must hold 
him responsible for the value of these slavcs. I l e  callnot be 
held liable for Jenny, nor for S~niley and herchildren, because 
tlie testimony shows that he pui&asecl tlie first of sheriff White, 
and paid him for her, and he sold tllc others for sheriff Bog- 
gan, and paid liiin the proceeds. Nor can lie be made liable 
for the price of Charles, who was sold by Thomas H. l'llread- 
gill, and the price (to wit, $500) paid to Y o u n g  11. Allen and 
111x11 Threadgill, who, i t  was proved, had a prior lien upon 
him. 

Tlle plaintiffs then may have a decree against this defend- 
ant for the value of the slaves Keziah, Tony, and Laura ; to as- 
certain which, there ni~lst be a reference. This defendant 
will riot be allowed the $100 for which lie gave his bond to 
the plaintiffs' agent, as i t  appearsit has never been paid. His 

5 
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counsel said, on argnment, that it had, or: at least, that the 
plaintiffs had a judgment for it. In this he was mistalien, as, 
upon a closer inspection of the exhibit, i t  appears that the 
judgment was set aside and a new trial granted, and that, af- 
terwards, the plaintiff was non-suited. The other defendant, 
Wilson Allen, as administrator of George Allen, and Thomas 
11. Threadgill, will be allowed the sums which they paid the 
agent. 

PER CURIAM. Decree accordingly. 

HENRY W. PERRY, trustee, and othe~s, against JAMES S. YARBROUGH. 

Where a principal debtor, with money in his pocket, suffers the property of 
his surety t O  be sold, and himself becomes the purchaser, it is doubtful 
whether, even at bw,  the sale as against the surety, is not amere nullity ; but, 
certainly, in a Court of Equity, such a purchaser will not be allowed to set 
up a title thus acquired against his surety. 

CAUSE removed from the Court of Equity of Franklin Coun- 

ts.  
The facts of this case are so f d l y  set forth in the opinion of 

the Court, that it becomes unnecessary to state them here. 

Winston, Sen'r., and Gilliam, for plaintiffs. 
Noore and G. TP. Haywood, for defendant. 

PEARSON, J. On the 14th of August, 1846, Samuel Perry 
executed a deed, whereby, in co~isicleration of natural lore, 
heQconveyed to his daughter, Mary B. Perry, wife of Gustill 
Perry, a negro slave, Isaac, for the separate use and mainten- 
Rnce of the said Mary, during her life, and after her death, 
to the heirs of her body. A t  Spring Term, 184'7, of the Court 
of Equity of Franldin county, a bill was filed by  the said 
Mary B., and Gustin Perry, Jun'r., Joseph Perry, and Eliza 
Perrj-, infant children of the said Mary B., by their next friend 
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Henry W. Perry, (the plaintiff in this suit,) against Gustin 
Pen'y, setting out the deed executed by Samuel Perry, and 
praying that a trustee niight be appoined, to wliom the said 
Gustin, who had,jtjzcre mnriti acquired the legal title to the 
slave Isaac, might be decreed to convey upon the trusts de- 
clared in the said deed. Gustin Perry answered at  the &we 
term, and such proceedings were had that a decree was then 
made, that the said Gustin should convey, by a proper deed, 
the said slave to IIenry W. Perry, in trust, for the separate 
use and maintenance of the said Mary 13. for life, and after 
her death, in irust for such of her children as should then be 
living ; and if any child should be dead, leaving issue, such 
issue to take the share of the deceased parent. 

On tlie 1st of October, 1847, Gustin Perry executed a deed 
convejing the slave to Henry W. Perry, for the use of the 
said Mary B. and her children, in pursuance of the decree. 

After the decree, and before the execution of tlie deed, one 
IIarris recovered judgment against Gustin Perry and others, 
for $----- , and sued out execution, under which the slave 
was bold as the property of Gustin Perry, and purchased by 
the defendant, to whom he was conveyed by the officer, and 
possession taken accordingly. The defendant, at the time he 
purchased, had express notice of the claim of Mary It. a d  
her children, and of the decree which had been made in their 
favoun 

The prayer of the bill is, that the defendant may convey to 
the plaintiff, as trustee, according to the decree, and account 
for the hires and profits. 

The answer alleges that, at the Spring Term, 1846, of the 
Superior Conrt of Law for Caswell County, one Richard Smith 
recovered a judgment against Gustin Perr j ,  Samuel Perrx? 
S. Broddie, and N. Patterson, upon which execution issued, 
tested of said term under which the slave mas sold as the 
property of Samuel Perry, and mas purchased and paid for 
by Gustin Perry, through an agent, and was by hiin taken 
into possession, and kept until he was sold as the property of 
mid Gustin, and purchased by the defendant under the exe- 
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cution in favor of IIarris against Gnstin P e p y  and others, re- 
ferred to in tlie bill. 

Samuel Perry, Erocldic and Patterson, were tlie sureties of 
Gustin Perry in the debt upon ~rllicll tlic judgment was taken 
by Smith in Caswell S~ipcrior Court. 

Tllc question ib, wliat riglit, if any, did Gnstin Perry ac- 
quire by bllging and lmying for tlie slave undcr tlio execu- 
tion against Ilinisclf, Salnnel Per1.y and others, his sureties? 

Tipon tiic reasoning in 31owis v. Allen, 10 Ire. Itep. 203, 
Dobson r. &win, 1 Der. and Bat. Eep. 569, it limy be donbt- 
ed wlletlier Gustin Perry, as against Samuel Perry, acquired 
anything by his purchase, and vhetller i t  would not, even at 
law, be treated as a nullity, so as to leave tlic titlc in Samuel 
Pcrry. The money of Gustin I'crry was appliecl to the pay- 
ment of 11is own debt, and in tlic language of the Conrt in 
Bobson v. '. tllerc was, in truth, no price and no sale ; 
the sale wllicli the creditor and slieriff tllouglit they mere 
making mas a 111ere fiction. I t  is a l~erversion of the process 
of the law, forbidden alilie by it and common honesty,---the 
making a sale under it to ~.aise money which the clebtor al- 
ready had, and which lie applied to the satisfaction of that 
very debt." 

But suppose tlie legal titlc did pass to Gnstin Perry by 
force of tile sheriff's sale; without looking for authority, upon 
the reason of tlie thing i t  is manif'est, tliat in Equity, he will 
be treated as having acqnired the title for Samuel Perry. A 
principal clebtor, with 11~7tey i ? ~  hispocket, suffers the proper- 
ty of liis surety to be sold under execution, and becomes him- 
self the pnrcliaser ! Can lie, in conscience, set up any title 
to tlie property? Can he, with tlic same money, pay off his 
debt and acquire the property of liis surety? Tlic question 
is too plain for argument. 

A purdiaser at execution sale acquires only the interest of 
the debtor, and takes the property snl~ject to all the equities 
to which it was liable in his llancls ; undar tlie deed of Samuel 
Perry, Mary 13. Perry succeeded to all of his rights ; it fol- 
lows tliat tlie defendant is bound to make title according to 



DECEMBER TERM, 1856. 69 

Kent v. Bottoms. 

the decree against Gustin Perry, and to account for the hires 
and profits. 

For the purpose of this decision, we have assumed that the 
judgmeut of Smith against Gustin Perry and others, in  Cas- 
well Superior Court, was also against Samuel Perry ; because, 
from the view we take of the case, it is not necessary to ad- 
vert to the fact that the writ was returned mn est inventus, 
and a ? a d .  p o s .  entered as to him ; or to the fact that the judg- 
ment, as to him, was vacated at a subsequent term. 

I t  was insisted at the hearing, that Mary B. Perry and her chil- 
dren, t l ~ e  cestuispue trust were necessary lmrties,and that tile suit 
could not be carried on in the narne of the trustee alone, as it 
cohcerned the trust-fund. We incline to the opinion that the 
cestuis que t r u ~ t  should be parties; but as they are mere for- 
mal parties, for the purpose of conelading tliein by the de- 
cree, and the account wllicl~ will be ordered, and as the 
amendment does not at all afTect the merits, and does not 
make any other alteration in the proceedings necessary, i t  is 
allowed to be made in this Court without costs, under the re- 
cent act. 

PER CURIAM. Decree for plaintiffs. 

RAIFORD KENT agaimt BRITTAN H. BOTTOMS. 

Where a pzrson was cllarged in a bill with concealing or destroying a deed, 
made by hinl to his  noth her-in-law, with w h o n ~  he was residing when she 
aied, a11i1 ill his answcr ahi t tec i  that lie had hade  such a deed, but said that 
he did not know what had become of it ; that it 'was only taken as a sc- 
curit,y for money, that he had paid money and done services to the 
amount of the sum advanced, and that he believed tlkat she had dcstroyed 
the deed, that his title might be revived; IZeZd that the onus of proving 
these allegations rested with the defendant. 

Under ch. 33, sec. 17, Rev. Code, a bill can be amended, as'to parties, in the 
Supreme Court. 

CAUSE removed from the Court of Equity of Nash county. 
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Tlie facts of the case are set forth so fully in the opinion g f  
the Court, that i t  is unnecessary to state them here. 

XiZkl* and Lewis,  for plaintiff. 
B o o r z  and Dortch, fur defendant. 

12a?.r1~, J. The material allegations upon which the plain- 
tie founds his claim fi)r relief, are, 11iat he is the only lcgiti- 
mate child and heir-at-law of Nourning Kent, late of Nash 
county ; that three or four years before her death, the defend- 
ant, who had ruarried one of 11cr illcgitirnate c1angl1tei.s~ pur- 
chased and took an absolute deed, to hin~self, for a vertain 
tract of land, lying in the said county, a d  called the Everett 
tract ; but being nnable to pay for it himself, 11c ~ I T E I I I  cd his 
~nothcr-in-law to sell a negro girl, belonging to lier, and ap- 
plied a part of the proceeds as a payment for tlle land ; that 
before she consented to do so, she reqaired him to csectlte to 
her an absolute cleed for the same lancl ; and that some time 
before or after 11er death, Ile had got tlie said deed into Ilia 
posseBsion and had concealed or destroyed it, tlie same never 
having been rcgisterod, and tliat as to said l ~ ~ d  slle l d  died 
intestate. The prayer is, that the cleed, if in existence, I I ~ : L ~  

be producecl and ~egistered, or if lost or destroged, that he  
may esecnte a new deed and swrencler the land, arid ac- 
count for the I ents and profits. Thcre is also, the usual p1-a~ er 
for general relief. The clefendant admits the pnrcl~ase of the 
tract of land in question, and that lie took an absolnte deed 
therefur, to I~imsclf, from the vendor; tllat the pnrcliase- 
money mas paid ont of .the proceetls of'a lnegro gill belonging 
to the plaintiE's motller, and that he executed an al~solutc 
deed to her for the same land ; bnt he insists that the deed 
&as intended to stand as a security only until lie codd  pay 
her the money, or perform snch offices of kindness and at- 
tention to her as woulcl, in her estirnntion, be a sntisfactiorr 
for the lancl ; that he had paid for lier in discharge of debts, 
w11ich she owed, about the sum of $130 in money, and had, 
by attending to her business, and otherwise, so satis-tied her 
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for the land, that he believes she had destroyed the deed 
which he executed to her ;  that at  all events, she had repeat- 
edly expressed herself satisfied ; had cliscldrned having any 
title to the land, and had spoken of i t  as his, tlie defendant's 
land , and that he had never found among her papers, nor 
seen any where else after her death, tlie deed in question. 
The answer denies that the plaintiff is the sole legitimate 
child arid heir of his mother; on the contrary, i t  asserts that 
the wife of the defendant is also a legitimate child of the 
same niother. The plaintiff has filed a replication to the an- 
sweIs, and the cause comes on to be heard upon the pleadings 
and proofs. 

I n  esalnining and deciding upon the effect of the testimo- 
ny, in relation to the destruction of the deed from tlie defend- 
ant  to liis mother-in-law, it must be borne in rtiincl that the 
burden of proof is npon him. I l e  admits that i t  was once in  
existence, and alleges, in liis dcfense, that she intentionally 
destroyed i t  fhr the pnrposc of preventing its being an incum- 
brance upon liis title to tlie land. The onus of proof is also 
upon liini to show that the deed was intended as a mere se- 
curity for money, instead of l~e ing  what i t  purported to be, 
a n  absolute conveyance of tlie title to her. In  both respects 
he has entirely failed to sustain his case. Besides proof, not 
very clear, of her declaration, there is no evidence of facts 
dehors the deed, inconsistent with the idea of an absolute con- 
veyance. I t  appears, from the testimony, that the defendant 
and liis family lived with his mother-in-law upon another 
tract of land, which belonged to her, and there is no proof to 
show, that by  his cultivation of i t  himself, or by receipt of 
rent from his tenants, he claimed the tract of land in dispute, 
adversely to her, during her life-time. The proof of the in- 
tentional destruction of the deed, by her, is equally defective. 
One witness only, Elizabeth Williams, says that she saw the 
old lady about three or four years before her death burn some 
papers, but of what kind they Trere, she does not say. This 
testimony, insnfficient as it is, to prove the destruction of the 
deed, is rendered, if possible, still more valueless, by  that of 
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Peter Eatman, who states that about a year before Mrs. 
Kent's death, he heard her say, that the right to the land was 
nnder the key, or keys, which she pulled ont of her pocket. 
The defendant has failed, again, in proving that he had paid 
any money for his mother-in-law, or had done any thing for 
her in the way of services and attention, amonnting to satis- 
faction of her claim against him. H e  has not shown that he 
ever paid a single debt for her, nor that his wife ever did 
more for her, in kindness and attention, than was sufficient to 
repay her for permitting them to live with her, in her own 
house, on l ~ e r  own land. In this state of the proofs, theplain- 
tiff is entitled to have the deed in question produced, in order 
that it may be proved and registered, or to have another deed 
of the same import executed by the defendant. 

Upon another part of the case, me think the defendant has 
been more successful in his proofs. The weight of the testi- 
mony is so far in favor of' the legitimacy of his wife, that we 
think she ought to be made a party to the cnnse, as she is, if 
legitimate, directly interes'ecl in the sul?ject-matter of the suit. 
We will not dismiss the bill for this cause, but direct it to 
stand over for further directions, in order that the plaintiff 
may take the proper steps for making her a party; Ilodges 
v. Bodges, 2 Dev. and Bat. Eq. 72 ; lTbtson v. Oghzwn, Ibid. 
353 ; ,Simpon v. King, 1 Ire. Eq. 14 ;  Story's Eq. P1. sees. 
236, 541, 885. This, we tilink, may be clone in this Court, 
under the recent enactment in the Iiev. Code, ch. 33, sec. 17. 
W e  will, after such amendment, direct further enquiry as to 
the legitimacy of the defendant's wife, with particular in- 
structions to the commissioner to ascertain, as near as lie can, 
in what year she was born, and at what time Mrs. Annie 
Lewis, wife of Wrig1:t Lewis, another daughter of Mrs. Kent, 
was born, and also to enquire and report such other facts and 
circumstances as either party may desire. 

PER CURIAM. Decree accordingly. 
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WILLIAM A. BLOUNT and others against JAMES ROEESOX, admin- 
ist~ato7, cum. tes. an. 

One who has undertaken, in a covenant, to act as an agent to explore, survey 
and sell, a body of lands, and account at stated periods, and who took from 
his principal a power of attorney enabling him to malie title, cannot, with- 
out taking steps to put an end to the trust, purchase for himself another 
title to the land tl.ius entrusted to him. 

The death of the principal in the above case, after the agent had bid 'off the 
land at  a sheriff's sale, althuugh it revoked the power of attorney to sell, 
did not affect thc agent's duty under tlie covenant, and enable him to take 
an adversary position towards the beirs. 

-4 sheriff's deed accompaniecl with possession, will operate as color of title 
to create a bar, only from the time of its actual execution, and will not 
relate back, for such a purpose, to the time of the sheriff's auction. 

Where an act admits of two constructions, the one riglitfnl, and the other 
wrongful, the rightful character will be imputed to it, and the party will 
not bc heard to aver that he acted wrongfully, or be allowed to take advan- 
tage of 111s own wrong. 

Wliere a confidential relation is established between parties, either by act of 
law, or by agreement, tlie rights mcitlent to that rclation continue until the 
relation is put an end to, and tnne will not operate as a bar during the ex- 
istence of such relation. 

CAUSE removed from the Court of Equity of Beanfort Coun- 
ty. 

The plaintiffs are the chilclren and grand-childl-en (heirs-at- 
law) of John Gray Blount. On the 24th clay of January, 1806, 
Benjamin Smith being seized in fee of n certain large tract 
of land, in the County of Brnnswick, containing about 60,000. 
acres, by deed of bargain and sale of that date, conve;yed the 
same to the said Blonnt. 011 the 23rd of October, 1819, the 
said Blo~xnt entered into a certain covenant in a.1-iting with 
the defendant's testator, James J. McJiay, duly signed, 
sealed and delivered by the said parties, in wltich, among 
other things, it was covenanted and agreed, that whereas the 
" said John Gray Blonnt has claim under a deed from Benja- 
min Smith for 60,000 acres of land in the Green Swamp, 
which lie is disposed to sell, and hath this day executed to 
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the said James J. Mcliay a power of attorney to sell and con- 
vey all his right, title and interest in the said 60,000 acres of 
land, or any part thereof, and to warrant arid defend tlie same 
against him and his heirs and assips, and all persons claim- 
ing from, by and under them : how, that no dispute shall 
arise between tlie said Blount and McKay with respect to 
any charge for transacting the said business, it is stipnlated 
2nd agreed between il!er_n_ t l l ~ t  t!le saic! .Tames J. MeKay 
shall, at  his own expense, esamine the said Blount's title to 
said land, exploi-e, sell and convey, the same, or any part 
thereof, taking care to secure the purcliase money for the 
same by bond ancl good security, or bond, and secnrity on 
the land, as lie may deem most advisalh, and m:dw return 
to tlie said John G.my Blonnt, in the month of Febrnary, of 
all sales and payments to~vnrds the same, and account with 
the said John Gray Blount, llis heirs, executors, kc.,  for his 
one-llalf of tlie said sales ; and the said John Gray Blount 
shall allow to the said Jaliies J. hfcIiay, as a full coinpensa- 
tion for all liis expenses and trouble, and all indiridual 
charges relative tllereto, one-half the gross sales of all the 
lands so sold b ~ -  the said 31cIi:tj." 

A t  tlie tiine of the executio~~ of this covenant, Blonnt de- 
livered to McIiay tlie deed of Eenjamin Smith, made to him, 
which had been duly proved before a Judge of the Superior 
Court, and was subsequently registered. &Kay resided in the 
Connty of Bladen, riot far from tllese lands, and Blount in the 
County of Beaufort, at a consiclerable distance from tl~ern. At 
some time subsequent to this agreement, &Kay put tenants on 
dift'ererit portions of the land, but he made no sales before the 
one in 1855, set forth below, and he niade n:, cornmunica- 
tion, in respect to the land, to Bluunt, in his life-time, nor to 
his representatives, after his death. IIe retained tlie title pa- 
pers of Blonnt until July, in tlie year 1853, when he delivered 
them to one of his heirs. 

I n  1839 John Gray Blount died, haring made a last will 
and testament, wherein he devised tlie land in question to 
the plaintift's, who are also liis heirs-at-law. 
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I n  1853 McIKay sold the land in question to a company 
composed of Doctrine W. Bagley and othew, at the price of 
$lU,OOO. 

The plaintiffs allege, in their bill, that they demanded of the 
said McTiay, in his life-time, one-half of the gross anlou~lt for 
wliich the said land was sold, and that he refused to pay the 
same, or in anywise to account with the plaintiffs for his ad- 
ministration of ihe trust created 'uy the said covenant, assert- 
ing an esclusive title in liirnself for the lands thus sold. 

The bill was filed Spring Term, 185-1. The prayer is for 
an account, and for general relief. 

The defenclant answered, admitting the covenant as above 
set forth, hut insisted tllnt, by tlie death of Blonnt, in 1832, 
tlie power of attorney was revokecl, and that, from tllat time, 
the confidential relation between his illtestate and' Blount was 
dissolved and pnt an end to, arid that he was t l~us put in s 
position to assert an aclverse possession. IIe  addnced, as a 
color of title, a deed fi om the sherift'of Brunswick County to 
him, ~naclc the 11th of June. 18.15, nyon a sale madc by liim 
to MeKay on the first Mondap in  June, 1830, nnder an exe- 
cution issuing from the County C o ~ ~ r t  of Brnnswick, on a 
jndgnient in favor of one Robert IIare against Mary Grirnke, 
devisee of Benjamin S ~ n i t h ,  and he relied on the possession 
of himself, by l ~ i s  tenants, for more than seven years pl-erious- 
ly to the bringing of this suit. The defenclant relied on the 
same ikcts by the way of plea, wllich were specially pleaded 
as a bar to the plaintiffs' right to reccver. The sherifi"~ deed 
to &lcliay was filed as an csliibit. 

Iteplication, coininission and proofs ; and the came being 
set down, was sent to this Court for trial. 

IL 'od~~cm, for l)laiiltifYs. 
Donnell, for defendant. 

PEARSON, J. In 1806, Benjamin Smith, having title to a 
large body of land in the County of Brunswick, (about 60,000 
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acres,) for a valuable consideration, conveyed the same to 
John G. Blount, the ancestor of [lie plaintiffs. 

In 1819, Blount and James J. McKay, the intestate of the 
defendant, executed a covenant by wliicli Mcliap agreed, "at 
his own expense, to examine tlie title of Blount to the said 
land, explore, sell and convey, the same, or any part thereof, 
upon such t e r m  as he might deem advisable, and rnalie re- 
turn to the said 13lount in the nlontli of February, (in each 
and every year,) of all sales and payments towards tlie same, 
and accoud with the said BZOZCIZ~, his heim and extcutors, 
kc., for his one-half of said sales," deducting expenses. 
Blo~uit, at  the same time, execnted to MeKay a power of at- 
torney to make title, with warranty, to tlie land, in snch parts 
or parcels thereof, as lie might, from time to time, make sale 
of. 

I n  1830 the slieriff of Brunsmrick County-sold the land un- 
der an execution upon a judgment in favor of Robert Hare 
against Mary Grimke, the devisee of the said Benjamin Smith, 
and Mcliay became the purchaser thereof at about the price 
of $49. 

In 1833 Blount died, leaving tlie plaintiffs his heirs-at-lam 
and devisees. 

I n  1845 the sheriff of Brunswicl executed a deed to McKay 
for the 1;md. 

I n  1853 MeKay sold the land to one Bagley and others, for 
$10,000, and soon thereafter died. 

hlcB:,,y had put tenants on tlie land, who continued in pos- 
session fbr more 111nn seven Fears befaore liis sale t~ Baglep. 

The bill wits filed at Spring Term, 1854, alleging these 
facts, and pr:tying that tlie defendant, as administrator of 
McIiay, sllnnld account for tlie one-half of the amount of 
sales according to the co~enant  executed by Blolxnt and Mc- 
Kay. 

The defendant in liis answer insists, admitting the facts as 
above stated, that, by the death ofBlonnt, the power of attor- 
ney was ~vvoked, and the previous relation existing between 
the parties thereby terminated ; that under the sheriff's deed 
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as color of title, and the possession held under it. his intestate 
had acquired title, arid lie insists that he  is pl*otectcd by the 
statnte of liii~itatioi~s and the lapse of time. I l e  aye1.i that 
his intestate, in the latter part of his life time, claimed the 
land as his own, and sold it on his own account, 2nd not on 
accomit of the plaintif&, or in pursnance of tlie corcnnl!t and 
povier of attorney. The parties l ired a consi:':ralle clistanco 
from eacL other, itrid there was no cornmunicn5on between 
thein in ~.ci'erence to tlie land, mltil after thc sdc,  when clefbnd- 
ant's intestate deli1 e l td  u p  the deed of Cenjanliu Smith to 
Elonnt, wllicli clced lie llad r e c c i ~  ed a t  tlie tiiuc the corenant 
was executed, and llad retained eyer since, and rei'imd to pay 
over ally po~t ion  of tlie psc~ceecls of the hale. 

I t  is proved by tho testimony of 171~. Eiggs, that XcIiay 
sold the land as his own, and did not profess to act nncler the 
covenant and pon-er of attorney. Mr. B i g p  s:iys that, " du- 
ring the negotiation for the purchase of the lantl,  General 
MclZay alluded to Blount's claim, and s1ion.d l~ i in  the cov- 
enant and po\Ter of attorney, and also the deed of Slnith to 
Blonnt, and enquired who were the heirs of Xlonnt," and 
" seemed to fear that if he completed the trade as psoposed, he 
might have some difliculty with them." 

The mere statement of the case is suflicient to s l l o ~  that 
the plaintiffs are entitled to the relief prayed for, unless their 
right is barred by the statnte of limitations, or lost by the 
lapse of time. Mr. NcIiay, in his conr.ersation with Nr .  
B i g p ,  felt this. 13e feared if he completed tlie t ~ a r l e  as pro- 
posed, that he  might have some difficulty with the heirs of 
Blount. 

The purchase of Ncl iay,  at  the sheriff's sale in  1830, was in  
Blonnt's life-time ; tlie covenant and power of attorney were 
then in full force and effect, and of course, JIcIKay could 
not thereby acquire any title in himself adkerse to that of 
Blount. The purchase is referrable to the relation then ex- 
isting bgtween tlie parties, as a mode of removing an incum- 
brance, or quieting the title of Blount, at  a small expense. 
This results from a principle familiar both at Law and Equi- 



78 IN THE SUPREME COURT. 

Blpunt v. Robeson. 

ty, i. e., when an act admits of two constructions, one right- 
fill and the other wrongful, the rightful character mill be im- 
puted to the act, and the party will not be heard to aver that 
he acted wrongfully, or be allom-ed to take advantage of his 
own wrong. 

So, the fact that McKay put tenants on the land, for the 
purpose of holding possession, is attributable to the relation 
between tlie parties ; and although &Kay, in i845, took the 
deed from the sheriff in his own name, still the possession of 
these tenauts callriot hare the effect of defeating the title of 
Blount, n.hich was good, and of ripening a bad title, which 
McKay, at that tirne, saw proper to take in his own name. 
I t  may be that he took this deed in his own name as a mat- 
ter of convenience, not knowing who were tlie 11eirs of Blount. 
Such would be the natural inference, but for subsequent 
events. 

Admit, however, that he had then formed the purpose of 
defeating the right of Blount's heirs, and to that end, took 
the deed i11 his own name, and then, for the first time, pu t  
tenants on the land, (although it does not distinctly appear, 
either from the pleadings or proofs, when possession was taken 
by these tenants,) still it reqnired seven years' possession, un- 
der this deed as color, to perfect the title, and derest the le- 
gal title of the heirs. This brings i t  down to 1852, before 
hiIcKay had the legal title, and at that time the heirs having, 
as is supposed, lost the legal title, would be forced into a 
Cow$ of Equity, to asseit the right of converting him into a 
trustee. This bill was filed within two years thereafter, so 
their right in Equity was not barred, and tlie question is, 
were they entitled, in Equity, to convert him into a trustee Y 

W e  think their equity very clear. By the dei~th of Blount 
tlhe power of attorney to 3IcKay was revoked, but the cove?&- 
a124 executed by the parties, still subsisted, and the confiden- 
tial relation, created thereby, continued. I t  is true, McKay 
had made no returns of sales and payments, and had held no 
commnnication, either with Blount or his heirs, for a long 
space of tirne ; but there were no returns of sales and pay- 
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ments to make, as he llacl ef3xted no sales, and the obliga- 
tion, on the part of JfcIiay, to account with Ulonnt, liis heim 
and execz~tws, for the one-half of the proceeds of sales, was 
still in full force, and had never been released, satisfied, or %ban- 
doned. I t  is farniliar doct~ine, acted upon both at Law arid 
in Equity, that wlieii a confidential relation is established be- 
tween parties, either by act of law, as in the case of coparce- 
ners, tenants in c o ~ n ~ n o n ~  kc., or by agreement of ?lie parties 
as in ctise of a trust, or agency, tlie riglits incident to that re- 
lation, continue until tlie relation is ]jilt an end to, and the 
statute of liinitations and lapse of time, hare no application. 
No~thcott v. C k p r ,  6 Ire. IGl. Rep. 303; Adams' Equity. 

Tlie plaintiffs' eqnitj, the~ei 'o~e, is not barred by the stat- 
ute of limitations, or lost by tlie lapbe of time, even upon the 
supposition tliat IllcKay llad a right to assume an adversary 
position, and acqnire title fur liiinself under the slleriff's deed, 

But we \\-is11 not to be unclerstood as conceding tlmt point. 
A lessee for years, after the esl)i~.ation of the time, is not at  
liberty to turn upon his landlord and llold adversely, until he 
has first szwimclered 11p the possession acquired by rncaiis of 
the lease. A bailec cannot, by an act of his own, malie him- 
self a wrongdoer, so as to accluire any lights incident to an 
adverse posxssion. The bailor inay, at liib election, treat him 
as a wong-doer, bnt the bailee cannot make tlic averment, 
for no lnan shall take aclvantuge of his own wrong. 

It is upon this prilicil~le that tlie doctrine of " tenancy by 
sufferance" is based. Af'cer tlle deterniination of the estate, 
the tenant llolding over, is still considered as a tem.iut, and 
can acquire no riglits 1111011 the fuotiiig of an adverse posses- 
sioii ; he is required first to give back the possession, and put 
the landlord in stutl~ ~ L M J .  

Upon this principle, wliicli is universal, (for it is one of com- 
mon honesty,) ilIcl<ay could acquire no rights by ineam of 
his deed and the possession of his tenants, ui~t i l  he llad put an 
end to the confidential relation, created between lliinself and 
Blount, by force of tlie covenant. I Ie  took no steps for this 
purpose; on the contruy, he retained the title papers, allow- 
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ed the covenant to remain outstanding, and had it in his pow- 
er  at any time when he effected a sale, altl~ough the power of 
attorney was revoked by Blonnt's death, to compel Blount's 
heirs to make title to the purchaser, and divide tlle proceeds 
of sale according to the stipnlation of the covenant. The idea 
tha the ,  by remaining inactive in reference to Blonnt and 
his heirs, and making no communication to them, from 
1819 to 1853, which he was under a positive obligation to do 
during that time, could contrive to acquire title in himself, 
and thereby have a right, when he did effect a sale, to appro- 
priate the whole of tlle proceeds to himself; and repudiate his 
obligation to Blount, cannot, for one moment, be entertained, 
there being no allegation or proof, that Blount's title was not, 
in the first instance, good. I t  does not lie in the nlonth of 
McIKay or his representatives to say to the heirs of Blount, 
"You have forfeited Sour rights by your laclies." Whose 
fault was i t ?  Whose duty was it to make returns, and com- 
municate, from time to time, with Blount and with his lieils? 

PER CURIAM. There will be s decree for the plaintiffs. 

EZEKIEL COLLETT against ALLEN M. FRAZIER, administrator. 

Where the vendor of a slave, through mistake, surprise and ignorance, and 
without consideration, inserted in the bill of sale, a release of all the pur- 
chase-money, when he had only received a part, he ls entitled to relief in 
Equity. 

Where a person, on his death-bed, said to a bystander, he owed so much to 
the plainti5 (mentioning the sum) as a balance for certain slaves, which he 
had theretofore bought, and that he wished it paid, it was Held a sufficient 
acknowledgment of the debt, to take it out, of the statute of l~mitations. 

CAUSE removed from the Conrt of Eq&ty of Randolph county. 
The plaintiff having a claim, under the will of his fatlier, to 

one-fifth of a family of slaves, whi:h had been bequeathed t,o 
him and four other brothers, to be possessed when the young- 
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est brother, Washington, shonlcl come of age, sold the same 
to his brother Ezekiel, the defcnrlant's testator, for $320, ancl 
made a hill of sale, in tlle ordinary form, for his s1iai.e of thc 
propertr, in which was coiltained an acl<no\~~ledgiiie~lt that 
he l~ncl ieceivecl tllc pnrchnse-money and a release fur the 
~ rho le  amount. 

The plaintiff, i n  his bill (to ~vliich there IT-as an amend- 
ed bill) alleges, that Ire never received but one l~ i indi~e~l  tlol- 
lars of' tlle sum thus rcleascd ; that being verj- poor and i~lucll 
in need of money, while llis brother \lrashi~igtorl was still un- 
der twenty-one years of age, lie sold his interest in the pruper- 
ty, which had been beq~mttl~ecl to Iiiin by his father, to his 
brother Ezekiel for $350, and niacle the bill of sale as above 
stated ; that on tlie clay mllen he made the bill of sale, Ezelii- 
el was to have paid him the hnntlrecl dollars and give11 his 
note for $250 ; that when tliey met for the purpose of conclu- 
ding the bargain, Ezekiel said lie had been disappointed in 
getting money, and therefore was not able to comply with his 
part of the agreement; he insisted, homerer, on plaintiff's ex- 
ecuting the bill of sale, ancl by proiilising, in a few days, to 
pay the money and give his note as agreed, he was prevailed 
on to do so ; that, shortly aftcrmards, he paid him tlie one 
hundred dollars, but they disagreeing about the amount for 
which the note was to be made, the plaintiff insisting that it 
mas to be for $250, and his brother that it was to be for only 
$200, no note was ever given. The rnatter remained so un- 
til after three years had expired, but that the defendant's tes- 
tator, within the three years before the bringing of this suit, 
had distinctly acknowledged the existence of the debt, and 
had promised to pay it. H e  particularly relies upon au ac- 
knowledgement and promise made in his last illness, a few 
days before his death, which was within one year before this 
suit was brought. The plaintiff gives as a reason for appeal- 
ing to the jurisdiction of the Court of Equity, that if he had 
sned at law he would have been barred ancl estopped by his 
acknowledgment of payment and the release in the bill of sale, 
which he had given to his brother; that that acknowledge- 

6 
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menr; was inserted from mistake, ignorance, and a misappre- 
hension of its effect upon his rights. 

The prayer is for the payment of the balance due him upon 
the original contract for the sale of his interest in the slaves. 

The defendant, m7ho was sued as administrator with the will 
annexed, answered and denied the all~gations contained in the 
bill. H e  also relied on the statute of limitations. 

There were replication and proof'.: ; and the cause being set 
down for hearing, was sent to this Court for trial. 

Morehead and Gorrell, for plaintiff. 
Bryan, for the defendant, cited i i i l ton  v. Hogzce, 4 Ire. 

Eq. 415, insisting that the allegations in the amended bin 
were contradictory to those of plaintift7s original bill, and that, 
therefore, the Court could make no decree in his favor. 

BATTLE, J. We do not find any such contradiction be- 
tween the allegations in the original and amended bill, as is 
insisted on by the counsel for the defendant. There are, in- 
deed, some omissions in the original which are snpplied by 
the statements in the amended bill ; for instance, in the orig- 
inal bill the slaves in which the plaintiff sets np an interest 
under his father's will, are spoken of as a "family of negroes," 
while in the amended bill, he gives, as an extract from the 
will, the clause in which the negroes are named. In the orig- 
inal, neither the death of his father, nor of the defendant's 
testator, leaving wills which were duly admitted to probate, 
nor the qualification of the defendant as administrator cum 
testamento annexo of Samuel Collett, are distinctly and posi- 
tively averred ; but in the amended bill these omissions are 
supplied. The case of XMom v. Jlogue, 4 Ire. Eq. 415, re- 
ferred to by the counsel, does not, therefore, stand in the way 
of the plaintiffs claim to relief, if he be otherwise entitled to 
it. 

The ground upon which the plaintiff bases his title to reliefiu 
Equity, is admitted. See Crawley v. Timberlake, 1 Ire. Eq. 
Rep. 346. The only difficulties which he has to encounter 
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are the proofs and the statnte of limitations. The defendant 
cannot resist the force of the proofs that his intestate took a 
bill of sale for the plaintiff's interest in the slaves in question, 
in ~~ 'h i c l i  there was inserted an acqnittance for the purchase- 
money, though it was not then all paid. The main reliance 
for defeating the recovery is the statute of limitations ; this, 
the plaintiff admits, would bar him, but for distinct acknowl- 
edgemcnts of the debt, and promises to pay it, r x d e  by the 
testator within less than three years before the bill was filed. 
Upon this part of the case, too, the proofs are clear and con- 
clusive. The testator died in the month of April, 1849, and 
the bill was filed in 1851. While on his death-bed, and only 
a few days before his death, the testator admitted to his bro- 
ther John that he still owed the plaintiff for the negroes, 
and said that John knew how much it was. John says, in 
his deposition, that he did not know how much the debt tlmi 
was, but that, in 15.11, when the parties attempted to settle, 
i t  was $250. The day before he died he told his sister, Mrs. 
Leach, that he owecl the plaintiff a balance of $80 on the same 
debt, with some interest, which would make i t  amount to 
about $100 ; and that he wanted it paid. Here, then, is a 
distinct aclinowledgen~ent of a certain debt, if not a positive 
promise to pay it. This is clearly sufficient, according to all 
the authorities, to remove the bar of the statute ; the court of 
equity, in this respect, following the rule in the courts of law. 
There is some other testimony of acknowledgements made at  
other times, which tend to corroborate the statements of the 
witnesses to whom we have particularly referred. ' We have 
not overloolied the testimony introduced for the defendant. 
It shows that the plaintiff, a t  different times, and to different 
persons, admitted that his brother, the testator, owed him 
nothing, while at  other times, to one or more of the same 
witnesses, he insisted that his brother was justly indebted to 
him for the slaves. From the circumstances under which 
the admissions were made, it is manifest, either that the plain- 
tiff was not serious in making them, or that he did it to avoid 
the payment of his taxes, or some other jnst claim about to 
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he made upon him. TTTe cannok, therefore, give to them the 
effect of disproving the testimony of the solemn declarations 
made by the defendant's testator on his death-bed. Our 
conclusion is, that the plaintiff is entitled to a decree for 
$80, with interest thereon from the ?car 1861. As assets in 
the hands of the defendant l ~ a r ~ e  neither beeu alleged in the 
hill nor stated in the ans\Ter, there must be a refereme, if the 
parties desire it, to ascertain whether any, and if any, TX-hat 
amount, is in the hands of the defendant, liable to the plain- 
tiff's recovery. 

PER CCRIAN. Decree accorclingl~. 

GEORGE SCARLZTT nyainst HESBY 11. HUNTER. 

I n  Equity, time is not of the essence of a contiact for the payment of money. 
ITlm-e there is a contract for the sale of land, the reudee is considerecl, In 

Equity, as the owner, and the vendor ~etaiils the title as seculity for tlie 
purehahe-money. 

Where the vendee is let into possession, it is taken for granted that each par- 
ty is satisfied, until one or the other mores tomarcs the execution of the 
contract by demanding a specific performance, and neither party, under such 
circumstances, has a right to insist on a lapse of time as a bar to a specific 
performance. 

CAUSE removed fi-om tlie Court of Equity of Uecklenburg 
County. 

On the 25th of July, 1849, the defendant entered into a 
penal bond for five hundred dollars, payable to the plaintiff, 
with the follo-vving condition attached : " Tlie above obliga- 
tion is such that the said Hunter is to make a right and title 
to George Scarlett to thirty-four acres of land, whereon the 
said Scarlett now lives, joining the lands of I-Iarvy Young and 
others, when the said Scarlett pays said Henry 11. EInnter the 
sum of sixty-eight dollars, with interest from the date-the 
money to be paid on the 25th of December, 1850.-then this 
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obligation to be void, otherwise to remain in  full force and 
virtue." 

I n  tlie fall or winter of 18.53, the plaintiff having been up to 
that time in possession of the land, tendered the principal and 
interest dne np to tliat time, and demmiclecl that lie (defendant) 
sl~onld i m k e  him a title, wliich lie refused to do; whereupon the 
plaintiff filed this bill in 18.54. Tile prayer is for a specific 
peifgrn~ance on the pa:!nel?t of t!!e r ~~lll-plincc.-~l~oxiey, --- -- ---- 

The clefendant aliswerecl, denying the plaiatif3"s right to 
liave the land after tlie '33th of December, 1850, and alleging 
that the plaintiff liad abandoned the contract. 

Replication, conlmissio~~s a11d proofb. Cause set d0Vll for 
hearing :wd sent to this Cowt. 

PI. mws, J. 11-1 Equity, time is riot of the essence of 3 

cnntrnct for the payment of nloner. r p o n  this principle, 
after the day of pa! I ~ C I I ~  according to a condition, is passed 
at  lan-. this Coiirt give3 " all equity of redemption " and treats 
the prvl)ert? as secnritj-. The right of ledenlption is not af- 
fected by n f:~ilure to mtike payment;  for the mortgagee may 
yest satidled with 11;s secnrity a, long as he chooses, m d  when 
lie wants his 111uney lle 1 1 1 ; ~ ~ -  colnpel pa!-meat n itliin a reason- 
ahle time, or foredow tho equity of redei~iption. Xere  iliac- 
tioil hv  the 1xwiies will not ~ ~ n i s e  a presnniption of abandon- 
i w n t  of' the right nf 1~e4cinption m d c r  tn-e~ity yenrs, accor- 
ding to tlic doctrine in lhglalicl, or ten jears, under o u ~  stat- 
ute, in case of land, altl~ongll the mortgagee has been in pos- 
besslon. 

Where tllere is :I co~ltract for the <ale of land, the vendee 
is con-idered, in Equity, a? the owner, and the veildor retains 
the title as secnritg for tlie purcliase-money. I I e  ma? rest 
satisfied with tliis security as long as Ilc chooses, and w l ~ e n  he 
wants the money, lie has the same riglit to compel paymenPt 
by a bill for a specific performance, as the vendee has to call 
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for title. The right to have a specific performance is ini~tual,  
and when the vendee is let into possession, and cotltiuues in 
possession, as in our case, i t  is taken for granted that the par- 
ties are content to allow matters to remain in stctfu quo, until 
a movement is made by one sitle or the other. These princi- 
ples are fully discilssed in  EL723 v. Qcwy~nt~r ,  1 Der .  and 
Eat. Eq. 337, which is clecisire of this case. 

L C  . I I ,  2 1 .  . I ,  is not in i n .  Tlint 
case was decided upon its peculiar cii~curnstalices ; there wab 
an uneqnivocal act of repudiation or al):~nclonrne~it on the ])art 
of the vendee. The eo~ltixct was ~n:ule ill IS12 ; tlie vendee 
never took possession, ant1 n~ovetl  to the State of' Alabama in 
1333, witllout llaving perfoimecl a biilgle oiie of the stipi~la- 
tioils on his part. 111 lSSS, after a lapse of' twenty-five J ear*. 
lie ascigns his intel-est under the contract. Tlle Court l.et31ise, 
under the special circnnlstances, to decree a syecific perf'orm- 
auce a t  the instance of tlie assignee. 

Tlie plaintiff is entitled to a decree for a specific perfjrm- 
ance, upon the payment of the pnrclla3e-nloney and intercht. 
1Ce is also entitled to his costs, as the refnsal of tlie defilnd- 
ant to perform his agreement, i m d e  it necessary to institute 
this proceeding. 

PEE CUBIAX Decree accordingly. 

D. TAYLOR and ot i~ers  against TEXPE DATTSOS (mil rrnollio: 

The statute of limitations will protect a person holding possession under the Ie- 
gal title, if the co~lreyance take effect to pass the legal title, and make IX 
necessary to convert the party into a trustee against his aselit. 

T'i'here, therefbe, a deed in trust was made to secure bonccj?ile tlclsts, one who 
purchased and took the trustee's title is protected hg the statute of limita- 
tions, hovever fraudulently he may have actcd in suppressing competition. 
and although he bought in the property for the trustor, 
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CAUSE removed from the Court of Equity of Edgecornbe 
County. 

John H. Dawson, being largely indebted to his mother, the 
defendant Tempe, and to the defendant Jos. J. IVilliams, a 
relation, for debts and liabilities taken up and paid by  them, 
and being in failing circumstances, on the 17th of April, 
1842, at  the instance of the defendant T;Villiams, made a deed 
of trust to Joilll 2. IIyman, conveying a large amount of 
property, consisting of a tract of land in Halifax County of 
900 acres, also thirty-four slaves, twenty-two mules, five hun- 
dred and fifty hogs, besides horses, wagons, carts, plantation 
tools, household and kitc1ie11 furniture, twenty-five thousand 
pounds of pork and bacon, and various articles and commod- 
ities incident to the farming business, in trust, to secwe to 
his mother, the said Tempe, and to the said J. J. Williams, 
debts to the amount of nearly riire thousand dollars, part of 
which were due to her, and part  to J. J .  Willian~s, and part  
to the two jointly, most of which had been on interest for a 
short time ; also, to secure to Wliitmel Kearriey $1500 arid 
interest, to Wm. Ii. A. Williams $896 with interest, and to 
Samuel Williams $727 with interest, making in all, without 
interest, nearly $12,000. These debts were bona ,@e. Be- 
sides these creditors, the said Dawson owed the plaintiffs the 
several debts set out in  their bill, and other persons, none of 
whom were included in this or any other deed of trust. Be- 
sides this deed of trust, tlie said D a m o n  liad executed anoth- 
er  to Thomas Jones, dated 6th of April, 1848, containing four 
slaves and other property, to secure one of the same debts to 
Mr. Williams, and one to Mr. Jones, which i t  is not material 
should be more minutely noticed. These two deeds conveyed 
all tlie estate, r e d  and personal, and everything of value which 
the said J. 11. Ditwson owned. On tlie 23rd of X a y  follov- 
ing, the trustee, Hyrnan, made advertisement and sold all the 
property mentioned in the dced to him. There vere  not 
many persons present a t  the sale, and not many persons bid 
npon the property. A11 agent for the defendant, JIrs. Daw- 
son, bid i t  all off a t  l o ~  prices, and the trustee afterward. 
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made her a formal and proper title to t l ~ e  same. Tlie amount 
raised by this sale, togetlier with wliat was raised by tlie oth- 
er tl-ustec, Jones, did not equal the debts provided for in the 
deed of trust 1,~- se~-era1 tl~onsancl clollai-s. The otlier crecli- 
itors secnred in the deed of trust agreed with A h .  D a m o n  
and 31r. TJTiiliarni that if they wonlcl become personally b o ~ i i ~ d  
for tlieir debts, these creditors u-oulcl not compete wit11 her 
at  t!lr sale nndcr the trnst, Tlie awnngement mis made, 
therefore, that if 3frs. Da~moii  should get the property, they 
mere to give her time, and she was to take u p  these debts 
with her o ~ ~ n  notes, with T?Tilliams as surety ; and on these 
t e r m  they agreed not to bid against her, ancl did not so bid. 
The same agreement was made v-it11 some others of' the per- 
sons present, whose debts v e i e  riot included in the deed of 
f r ~ 6 t .  A general impression prevailed amongst the pelxons 
present that 31.11's. Da~vson was purcliasing for the ease anel 
Lenefit of her son. One of tlie terms of the sale proclaiined 
was that cash shoulcl be paid, and that Tirginia money n.ould 
be taken a t  n diaconnt. All tlie propertj, after the sale, re- 
~na ined  a t  the plantation n here 3.61's. D a m o n  and J .  71. I h w -  
boil l i ~ e d ,  (where the sale \-;;-as made,) :111cl was managed and 
controlled by the latter, until his death, in 1545. l l e  sold 
such of the property as lie wished, bought otlier property, di- 
rected the farming operations, sold the s~1rp11is, and collected 
tlie proceecls, all, as the agent, ancl in the l~a ine  of his mother, 
111.s. Tempe I)awson, bnt of which he rendered no account. 

The prayer of the hill is for an account, aiid for p a p e n t  
of tlieir debts out of tlie property so conreyeil to tlie defend- 
ant Tempe Damon,  or any other property of J. I?. Damon,  
that may have come to her lian~ls, and that they, and tlie 
otlier creditors of the said Joliil II., hare  all snch otlier and 
fnr t l~er  relief as their case may reqnire, k c .  

The defendants ansn-ered, denying t l ~ e  allcgatioils, and relying 
on tlie statute of limitations. There were replications and proof's; 
auc1 the came being set down for hearing, was sent to this Court. 

illoore, for plaintiffs. 
Blyan, for defenclants. 



DECEMBER TERM, 1856. 8 9 

Taylor v. Damson. 

PE:ARSOX, J. The bill alleges that tlie clebts for wliich tlie 
deed of trnst to IIyman was executed v e r e  feigned and co- 
vinous, and on this ground that deed is impeached as frand- 
ulerlt and void against creditors. Upon tlie argument, tlie 
plaintiif2 connsel admitted that all the debts secul.ecl by tlie 
deed of trust were justly due. This relieves i t  from i~lzpeacli- 
~ n e n t ,  and i t  stands as a bonajde conve.~ance, the legal eff'ect 
of wl~icli  i\ a5 to d e ~ e s t  tlie title out of the debtur, Jolin 11. 
L)awson, and transfer it to IIyman. So, tlie plaintiff's' erlnity 
del>encls solely upon the alleged fraud in the s~tbsequent sale 
under the deed. 

This brings np the second ground upon wliich tlie plain- 
tiEs seek to subject tlie property to the payment of their debt?, 
to wit, that John 11. Danholl and his mother, the defenciant 
Tenlpe Uawson, contrived, by collusion, to get the control of 
tlie other clebts secured in tlie deed of trnst, and tlierehy snp- 
prebsed bidding, so that she ~ v a s  enabled. at  her o n n  prices, 
to p~u-cliase every single article of the propertj -land, ncpoea, 
horses, ploughs, hoes, kc . ,  that was sold by the trustee, and 
acquire the title, to tlie prejudice of tlie otlier creditors nliose 
debts could liave been made o u t  of the s u r p 1 1 ~  of the p ro lm-  
1~ that ~ r o n l d  have reinaiiietl 1mbolc1 after sellilig e n o ~ ~ g l l  to pay 
the debts becnrecl in the deed of trust. had the l ~ - o p e r t y  not 
been sold a t  an mlder-ralne by reason of fraud betn een the 
mother ancl son, wliereby it was contrived tliat die was to get 
tlie title ancl become the osteilsible owier,  so as to keep oif 
tlie son's creditors, but was to let l~iiil elljoy and hare  the use 
of it. 

W e  are satisfied, from the pleadings ancl proofs, that there 
was this collllsion bet~vecn the motlier and son, ant1 that tlie 
clefenclant Tempe became the purclia~er,  arid took the pro- 
~ ) w t y ,  wit11 the understanding tliat slie Tvas to hold in secret 
trnst for liiin, in  fi~ancl of his c~*editors. 

Tliere is proof t l ~ a t  the otlier creditors secured in the deed 
of trnst were assured t l ~ a t  their debts would be paid, and so 
did not bid. Some of the otlier creditors, not secured ill the 
trust, were also satisfied, and in t l ~ a t  way bought off. But 
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the fact that there was no serious competition, so that the de- 
fendant Tempe bought every single article that was sold, 
"speaks for itself," and leaves no doubt as to the collnsion. 
I t  is true she took the title from the trustee, and ostensibly 
went into possession, but the son managed tlie property, and 
dealt with it as he saw proper. The fact that he did so in  her 
name, and as her agent, is too flimsy a pretext to deceive any 
one ; arid dle wonder is, that the piaindes and other creditors 
did not take legal steps at  once in order to subject the proper- 
ty to the payment of the debts. For some cause or other they 
neglected to do so for nearly ten years. The trustee's sale was 
in 18-1-2, the bill was filed in 1851. Are not the plaintiffs 
within the operation of the maxim, Zeges uigilnntibus non dor- 
s~ziedibus f~j;lctce swat ? Or did they have their own pleasure to 
proceed at  any distance of time?-in other words, is not their 
equity barred by the statute of limitations 1 

Tlle plaintiffs' connsel insisted that, as there is an express- 
ed  trust by wliich the defendant Tempe holds the property 
for the use of the debtor, the scope of the bill is to snbject 
this trust to the p a p e n t  of debts, and as there was no adverse 
I d d i n g  as between the trustee aud cestui pue trust, tlie statute 
of liinitations does not apply. 

The bill cannot be maintained in this view, for that trust 
was f'raudnlent and " not fit to be enforced in any court, 
either in h v o r  of' the yaity, his creditors, or any one else ;" 
and tlie equity of the plairitiffs, as creditors, is to follow the 
property in the liancls of the holdet*, and to convert her into 
a trustee on tlie ground of fraud. This principle is so well 
bettled that i t  is unnecessary to discuss it. Dubsol% v. Erwi.12, 
1 Uex-. and k t .  569 ; Gowing v. Bich, 1 Ire. 553 ; Y a p  r. 
Good~illzan, 8 Ire. Ey. 20;  Bhem v. Tull, 1 3  Ire. B. 57. So 
i t  is clear that the plaintiffs' equity is to convert the defend- 
ant  Tempe into a trustee ; and the question is, does the statute 
of limitations apply to a trust of that kind 1' 

All trnsts are either 6y agreenzep~t of thepar-ties, as where 
there is a declaration to that effect, or where a trust is implied 
or presumed, as a resnlting trust, or where one buys land and 
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has the title made to a third person ; or aga imt  t l ~ e  assent of 
the p a r t y  who has the legal titla, lie being converted into a trustee 
on the ground of fraud, either express, as in our case, or by con- 
struction, as where one takes a title frorn a trnstee with notice, 
and the very many cases of constructive fraud to be met with in 
our boolis. In tlie former there is no adverse holding, or conflict 
uf claim between tlie trustee and cestui que ti-ust: the one 
holds, by agreement, tlic legal title for the other, who has the 
estate ,in q u i t y .  In the latter there is an adverse holding, 
and conflict of claim : tlie one holds tlie legal title f'or him- 
self, or some third person, who 11:~s a privity, or is in collusion 
v i th  liirn (:is in onr case) and the other has but a right in 
equity or cliose in action. This distinction is discussed and 
esplainetl ill 2'hcmpson v. T h o n q ~ s o n ,  2 Jones' Rep. 432 ; 
so?? v. V u y h e s ,  2 Jones' Eq. 33, and fi needs no furtlier expli- 
cation." 

In  f i l w n ~ t l s  v. T h e  Universi ty ,  1 Dev. and Bat. Eq. 325, 
i t  is settled upon principle, and upon authority of the cases, 
that the statute of limitations protkts  one who 11as tlie legal 
title and is sougllt to be converted into a trustee against his 
nssent. Sncli is assumed to be settled doctrine in Uzzb v. 
TVootl, 1 Jones' Eq. 227. Tlie Conrt say, ('When a trust is 
not created by agreement of the parties, but tlie person har- 
ing the legal title js converted by a deeree into a trustee, on 
the ground of fraud, he may insist tlmt his possession ?as ad- 
verse, aucl protect liin~self wider tlie statute of limitations." 
The opinion then shows that the plaintiffs arc within the sav- 
ing in t'aror of the fe~nes covert. In our case tlie attempt is 
to convert the defenclant Tempe into a tl-ustee, on the ground 
of fraud, and why map she not insist that her 2ossession was 
adverse to the plai~itiffs, and protect herself from their right 
in equity, by the statute of limitations? 

The fact that, in our case, the title was transfemed from t l ~ o  
debtor by a valid conveyance, distingnishes it froni IZawLins 
v. Ahton, 4 Ire. Eq. 137, wit11 wl~icli, i n  the argument, i t  
was assumed to be " allnost identical," for there the deed of 
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trust was successfully impeached as fhndulent,  and is treated 
by the Court as void against creditors. 

This distinction is a coniplete ansn-er to the nrglument of 
the plaintiffs7 connsel, and makes Bobcon  r. 31wi7a, 4 Dcv. 
and Bat. 201, f i s ter  v. TThoc7Jin7 11 Ire. Rep. 359, Pickeft 
v. Pickett, 3 Dev. Rep. 6, and the other cases cited, inappli- 
cable. 

I t  is true, as established bv these cage > that ---- vllen a delltor 
inakes a franclulent deed, it cannot a w i l  the donee as a p i n s t  
eleditors. either in resl~ect to tlie statute of limitatio~is, or in 
any other wtiy ; because ,  as against them, i t  is v o i d  ~mr2 qf 720 

(fed. I poi1 the hame principle, a parol gift of a slave can- 
not be used so as to call the statute of liiuitations into oper- 
ation ; l~ecnuse tlie gift is void and of no effect. 111 ail these 
cmes the title remains in the donor ; but in o w  case, the deed 
of trust, being valid, pas-ed the title from the debtor aild 111i11gs 
it witliin the principle of another claqs of cases LT liere the ti- 
tle has passed out of the debtor, or lias ne\ ur been in 11im ; 
and i t  is held tliat tlie .;t;~tute of E1iznl)etli:md tlie k c t  of 1S12, 
ilnve 11(, nl)plication, aucl the creditor is left to liis ~ e h c s s  in  
Equity, ~ J F  following tlie fui~rl, and convcrtii~g the holder of 
the legal estate into a trustee. Co?r;l17,/ v. R;ch, 1 Ire. 533 ; 
I . I 2 ,lone,' Eq. 177 ; A 1 1 u n u ~ s o 7 z  v. B u i t ~ ~ l ,  

3 J ones7 Ilep. 53s : in n 11icll last caw Uobsoiz  r. 23 tc ix ,  1 
T)er. and Bat. Rep. 569, lUo~-i~i.s r. i t l l r n ,  10 Ire. Itep. 203, 
;ire disting:~niJied, on :lie ground that the sale 1)y the s11erifY 
l~eilig succe4nll-  inlpeacliecl for franc1 l)etween the debtor 
m t l  1)1~rdilaser, it was x oid, and tlie legal title still remaiiiecl 
in the debtor. 

r'11oii the s:me distinction, all that was said on the argn- 
nient, reference to a snpposeil a ~ i a l u g ~ -  tu  tlie doctrine by 

1s en- ~v l~ ie l l ,  at l a ~ v ,  a creditor, ~ m d e r  certain circn1usta1ici.s~ ' 
abled to rench property in the li:~ncls of a frnudnlent donee, 
117 the fiction of his being executor c7e soir to,?, has no appli- 
cation ; for that doctrine only applies 71-liere the c o n ~ j - a n c e  
is void, as against the creditor, so as to leave the title in tlie 
debtor, and upon liis death, tlie frsnclnleiit clonee is assumed 



DECEMBER TERM, 1856. 93 

Taylor t i .  Dawson. 

to be, as against creditors, an intermeddler with tlie property 
of the cleceased debtor. Bnt if the property is transferred, so 
that even, as against creditors, the title is ont of the debtor, of 
course, creditors cannot treat i t  as still being liis, bv force of 
any statnte, in his life-time, or under tlie doctrine of esecntor 
de .con to?$, after his death. 

The fallacy of tlie al*gnment consists in not adrerting to the 
distinctiiifi al;o:.c ~cfcrre:! to, m d  in treating o w  c n v  2s if the 
title still remained in Jolln 11. Da~\ - so l~  as against tlic p1::in- 
tiffandllisotlier creditors, ~iotwitlictandii~g the deed of trust t(o 
I I p a n  ; whereas, the legal effect of that deed was to devest 
tlie title. 

Tlle plaintiffb' counsel nest assulrlecl the position, that tlie 
statute of limitations is only allon ed to protect one, n 110 iq  

sought to be converted into a trustee, on the ground of con 
~t,vlctiae fmucl, and not one ~ h o  11ns been g d t ~  of wilf~d, 
int~/~t10/101 C I ~  IIC~TLCII fmt((l, and he refers to cases n here :L 
deed lias been proenred by frnucl or undue infine~ice, ant1 to 
Logan T. ~ S ( I ~ I Z ~ / Z O M ,  3 Ire. E q  487, where a wife had execu- 
ted a deed of gift, on tlie eve of her marriage, in fiaud of the 
llasband's marital rights, and the fraudulent donee was con- 
verted into a trustee, and not allowed the protection of the 
statntc of lirnitationb, although lle had been in posse~bion for 
many years. 

This position is opposecl to principle and to the authorities. 
The reason why the statute applies to trusts, against the as- 
sent of the party, is, that there is a n  ailrerse holding and con- 
flict of claim, and tlie party in possession being exposed to 
the suit of the other, the latter is required, by tho policy of' 
the statute of limitations, to assert his right within a limited 
time. This reason applies rvith as nlncll furce, when the h i u d  
is wilfi~l and actaal, as v h e n  it is raised 117 construction. In 
I/'zde Y. 1f>od, a t p a ,  the fraud was ~vilfnl, actual, and de- 

liberately carried out. I n  E i l z 1 ~ 1 d 8  u. me L'ziaeq2sity, szq~~ct ,  
the legal title was obtained by gross fra~zcl, i. e., by perjury, 
of which the defendant had notice ; for notice to the agent, 
is notice to the principal. I n  short, no  case recognises the 
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distinction upon which this position is taken. The cases re- 
ferred to, in the argument, do not involve the doctrine of 
trusts, but the conveyances were aoid on the ground of fraud, 
and being void, could have no effect upon the principle above 
referred to, of a par01 gift of slaves, or a gift void as to cred- 
itors. So, in Logan v. Simmons, the deed of the wife m s  
void, and of no effect against the husband. Blanchard v. 
JfcLaughli?~, 2 Car. L. Reps. 402, has no bearing on the qEes- 
tion. The statute of limitations is not alluded to. The state- 
ment is not made in reference to dates, and the death of the 
administrator took place pending the action. Foscue v. Fos- 
cue, 2 Ire. Eq. 321, is not in point. The limitation over, after 
the life-estate, was void, and the delivery of the negro by John 
E. Foscue, the executor, to the guardian of Dorcas Foscue, 
being without consideration, did not pass the title, but merely 
amounted to a bailment, and the Conrt hold that the execu- 
tor and his franclulent alienee (bailee) were liable. 

Tate v. Comer, 2 Dev. Eq. 224, was a bill for the spe- 
cific performance of a contract, and to convert tlie assignee 
of the ~ e n d e e  into a trustee, on the ground of notice. There 
had been a delay of tliirty-four years, which raised a pre- 
sumption that tlie plaintiff's equity was satisfied or abandon- 
ed, and on tliis, the decision is put. The opinion has a dic- 
tum to tliis effect : " The statute of limitations does not pro- 
tect the defendants. The case does not come within it, the 
relif going on tlie vendor's being a trustee, in this Conrt, for 
the vendee. But equity, itself, respects time, when the trust 
is not express, because it is di%cult to ascertain the truth of 
old transactions." This dictum proves too much ; for the fraud 
of the purchaser from the vendee, was only constt~vctive on 
the gronnd of notice. After full research, no case is found, 
where it is held that the statute of limitations does not pro- 
tect the person, holding possession under the legal title, if the 
conveyance take effect, so as to pass the legal title, and make 
it necessary to convert the party into a trustee against his 
assent. 

I t  will be declared to be the opinion of the Court, that the 
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plaintiffs' right, in Equity, is barred by the statute of limita- 
tions, and the adverse possession of the defendant Tempe. 
Bill dismissed. 

PER CURIAM. Decree accordingly. 

JAMES CORNER and Sons against GEO. S. STEVENSON and another. 

I n  a bill by a creditor, against a trustee, to snbject the resulting trust arising 
after the cestuC p e  trust named in the deed of trust are satisfied, need not 
make such cestuis pue trust parties. 

APPEAL from the Court of Equity of Craven county, his &nor, 
Judge MBXLY, presiding. 

The bill alleged that the defendant Richard N. Taylor, was 
indebted to the plaintiffs in the sum of $l763,77, for which they 
had taken judgment in Craven County Court; that previous- 
ly fo the rendition of this judgment, he made two deeds of 
trust to the other defendant, George S. Stevenson, conveying 
therein all his estate, of every kind, making no provision for 
the debt of the plaintiffs ; that these conveyances provided, 
that unless the debts, therein named, should be paid before 
the 1st of January, 1856, it should be the duty of the trustee 
to convert the property into money and discharge the same. 

The bill further alleges, that the property conveyed in the 
said deeds of trust, will be more than sufficient to satisfy the 
debts therein mentioned, if the same is fairly sold. 

The plaintiffs say they have taken out execution on their 
judgment, and the same has been returned nd ln  bona. 

They insist, that as the day is passed, until which it was al- 
lowed the trustee to forbear from selling, it has now become 
his duty to do so ; and as their right to have satisfaction out 
of the estate of their debtor, is uncertain, and cannot be as- 
certained until this trust is closed, the prayer is, that the said 
trnstee may be compelled to make sale of the property so con- 
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w y e d  to hiin, ancl, after paying the several debts, mentioned 
in the deerls, that he either pay the balance (if the property 
has been converted) to tlie satisfaction of their debt, or if 
there h e  property left, that tlie same be delivered up, to the 
end, that their execution map be satisfied out of it. 

The defenclants cleninrred to the bill, upon the ground, that 
the cestuis ~ L C  t r ' t ~ ~ t  were not made parties defenclant to the 
bill. There urns zi J ioinder - in deixnrre~,  m ~ l  the cause beinv a 
set down for argument, was heard by his Honor, Judge Mas- 
I,Y, 7~110 over-ruled the demurrer, ancl ordered the defendants 
to answer over. From this decree tllc defendants prayed and 
obtained an appeal. 

DonneZl, for plaintiffs. 
C;. Gl,ee;ize, f o ~  defendants. 

FEARSOX, J. The ol~ject of the bill is to subject the resnlt- 
ing trust of the debtor to the payment of the plaintiffs' debt. 
I n  this question, tlle cestuis que t m s t ,  i. e., the creditors se- 
cured in  the deed of trust, are not concerrled, because the bill 
is framed upon the supposition that their debts are first to be 
paid, and only claims the balance, after making the clednc- 
tion, as a fund applicable to the plaintiffs' debts. In taking 
the account, in order to ascertain the amount of the fund, the 
trustee represents the cestuis pue trust. 

PER CURIBJI. The decretal order over-ruling the 
demurrer is afrirmed. 

TIRZA SPRINGS and others against WILLIBlvI HARVEY and w*. 

1. Where words of inheritance are omitted in a deed, by the ignorance or mi* 
take of the draftsman, a Court of Equity will supply them. 

2. Where an executor sells lands, under a mistake of his power, and the 
proceeds are applied to the payment of debts, and the purchaser is evic t  
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ed by the heir-at-law, tlic land, in Equity, will Isc subjected to indemnify 
the pui.c,ilaacr to the extent to wliicli i t  was linlile to the debts-the pur- 
chaser being subrogatecl to the rights of the creditor. 

Ctr-SIC rcmo~-etl from the Court of Eqnity of Mecklenburg 
count!-. 

On the 29th of April. 1S29, Tl~onms I iend~ick  borroweil of 
Eobert I. Diikins $1200, and gnre his notc, pay;tble one day 
after date ; at the hame time he esecnted to Jnines Uinkins, 
as trustee, a deed in trust for fonr hunclred and fifty acres of 
land, l j ing on Sugar Creek, in Xeclilcnbnrg coonntj, to secure 
the rel~t-~-nlent of the same. The deed provides, that if the 
money is not repaid on or before the first day of the next 
Janualy. it shall be la~vfnl for the trustee to sell the premises 
and make the lnoneg ; but if it shall he paid on or before that 
day, tlie trustee is to reconr-ey the same to the said Thomas 
lienclricli and h i s  Ii~i7.s and assiyns. To which is added, a 
general warranty of the land to the said James Dinkins and 
his heirs ; but thel-e are no words of inheritance in the con- 
veying part of the deed ; so that only an estate for thc life of 
the trustee was, in law, conve~ed  to him. Thomas Iiendrick 
died in October, 1829, and Stephen Fox administered on his 
estate. James .Dinkins, the trustee, died in 1830, leaving a 
last mill and testament, in ~ h i c h  Lewis Dinkins was appoint- 
ed executor, who duly qualified. 

The money secured by the deed in trust not having been 
paid in tlie year 1830, Lewis Dinkins, supposing that he had 
power, as executor, to act as trustee, advertised and sold the 
premises at public auction, when the cestzk que trust, Robert 
I. Dinliins, bought the same at the price of $1660. I I e  re- 
ceipted the note held on Iiendrick in full, for principal and 
interest, amounting to $1321,80, paid the remainder of the 
purchase-money, to wit, $338,20, (which was paid over to Fox, 
the administrator of Iiendrick,) and took a deed in  fee simple 
from Lewis Dinkins, the executor. 

In  1832, Robert I. Dinkins sold the land in  question and 
made a deed in fee for the same to Benjamin Person, 

7 
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who took immediate possession thereof, and on the 12th of 
December of the same year, sold tlie same, by a deed in fee 
simple, to Eli Springs, the ancestor of the plahtiffs, who took 
possession, ~vl~icl l  lie continued until his death in 1833, and 
the plaintiff Tirza, as the widow, and her children, as heirs-at- 
law of the said Eli Springs, have continued the possession 
ever since. 

In  1846, the defendants, William Ixarven and his xife! Mar- 
garet, brought an ejectment against the plaintiff Tirza Springs, 
and haying recovered judgnjent tliereiii, were about to en- 
force a writ of possession, and to turn the plaintiffs out of 
possession. The plaintiffs, in their bill, allege that the omission 
of words of inheritance, in the deed from Lewis Dinkins to 
Robert I. Dinkins, was made by the ignorance or mistake of 
the draftsman, for that i t  was fully intended to convey the 
land in fee simple. 

The prayer is for a correction of this deed so as to meet the 
intention of the parties, and for an irtjunction to stay the ex- 
ecution of the writ of pcssession, also for general relief. 

The defendants answered. There was replication to the 
answer, also comlnissions and proofs taken. The cause being 
set down for hearing was sent to this Court. 

Boyden and IEZson, for plaintiffs. 
O d o r n ~ ,  for defendants. 

PEARSON, J. We are entirely satisfied that i t  was the in- 
tention of the parties to convey a fee simple estate by the 
deed from Kendrick to James Dinkins, and that the word 
"heirs" was omitted by ignorance or mistake on tlie part of 
the draftsman. Besides the stipulation that, upon the pa j -  
ment of the $1200, Dinkins is to reconvey to Kendrick and 
his heim, and the covenant of warranty by Iienclrick and hia 
him to Dinkins and his heim and assigns, the object of the deed, 
and the purpose for which it was made, speak for themselves 
and show that Dinlrins v a s  to have the fee simple, with the 
power to sell and raise the money in the event of default on 
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the part of Kendrick. If this was the only difficulty in the 
way of the plaintiifs, they mould have a clear equity for the 
conveyance and perpetual injunction as prayed for, under a 
familiar doctrine of this Court. 

But the sale of Robert Dinkins was not nlade by James 
Dinkins, the trustee, bnt by Lewis Dinkins, his execntor, who 
liad no power to sell, and, of course, Robert Dinkins acquired 
ne title to the !and. To mend this difficnltg, the plaintiffs 
must have recourse to another well established doctrine of 
this Court, namely, that of " substitution." According to this 
doctrine, the plaintiffs are not erititlecl to the land, but have 
an equity to be snbstituted to the place of tlie creditors of 
Kendrick, wllose debts were paid with the money received 
from Lewis Dinkins, arising from the sale of the land. That 
money clischarged debts f'or wliic11 the land was liable, and 
as the defendants take tlic land, of course they take i t  snb- 
ject to the repayment of the money, by ~neans of which the 
land mas exonerated. Scott v. Du?m, 1 Dev. and Bat. Eq. 
425, is in point as to the application of the principle, and also 
as to the mode of redress. There i t  is said, "The doctrine of 
substitution is not fonndcd on contract, bnt on the principle 
of natural justice ; nnquestionably the devisees cannot be in- 
jured by tlic mistake of the executor as to tlie extent of his 
power over the land, but that mistake shonld not give them 
uqfair gains." 

In onr case, supposing the mistake in reference to the omis- 
sion of the word "heirs" to be corrected, a resulting trust 
wodd  have descencled to the defendant Malpre t ,  as heir of 
ICendrick, subject to the payment of the debt secured by the 
deed, and also to tlie other debts of Kendrick, tvliicll his 
personal estate was not sufficient to satisfy. As to the debt 
secured by the deed, tlie plaintiffs'right to substitution is un- 
questionable ; but in regard to the balance of the pnrchase- 
money paid by Robert Dinkins to Lewis Dinkins, and by the 
latter paid over to Pox, the administrator of Iiendrick, the 
right of substitution will depend upon the fact whetlier that 
fund mas liable for the payment of the other debts of Ken. 
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drick, and that will depend upon the sufticiency of the per- 
sonal assets. 

These facts can be ascertained by a reference, and there 
will be a decree for the sale of the land unless the defendants 
elect to pay said amount, with interest fro111 the time of the 
sale, after deducting the rents and profits of the land. In 
other words, the land must stand as a security for the debts 
from which i t  has been esonorated, and thus, "while the 
d e f m d a n t s  we not injured by the mistake of the executor as 
to the extent of his potTers, that mistake will not be made use 
of to ghe t 7 m z  unfair gains." 

There must be a reference for an account, and the cause is 
retained for further directions. 

PER CURIAN. Decree accordingly. 

WILLIAhI GILLIBX and anotl~er, executors, against LITTLEBERRY 
USDERWOOD and otlle~s. 

The general rule is, that where several persons are named in a legacy with 
the ch~ldren of another, they will all take, per capita, an equal share ; 
but where these ciddrep are sereral times mentioned as a class ia other 
clauses of the same will, a id  equal~ty requires that they should be so treat- 
ed in the clause in question, they will be decrced to take per stilpes. 

CAUSE removed from the Court of Equity of Korthampton 
County. 

The questions made in this case arise upon the following 
will of William Underwood, viz : 

" 1st. I give nnto my daughter Lucy one tract of land that I 
bought of Beithen Sykes, and also one hundred dollars, to be 
paid out of my estate. 

2nd. I give to my daughter Leesy one tract of land that I 
bought of James Wright. 

3rd. I give to my son Berry Underrood three hundred and 
twenty dollars. 
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4th. I give to my son John Underwood's children three 
ilunclred and twenty dollars. The land I bought from Charity 
Xann to be sold. The negro n ~ a n  Joe is to have support out 
of my estate as long as he shall live. * * After settling up 
all of my just claims, if anything remains it shall be equally 
divided between my daughter Lucy, my son John's children, 
and my son Berry Underwood." 

The execl~tor filed 2 bill in this Court, alleging that a contro- 
versy had arisen between the legatees therein mentioned as to 
the proper construction of the residuary clause, the children of 
John insisting on taking an equal share each with Lucy and 
Berry, aild they contending that they were only entitled to one 
share (a third) between them, and praying the direction of 
the Court as to his duty in the premises, viz., whether he 
should distribute the residue per stirpes orper  capita, 

The cause was set dom7n for hearing on the bill, answers 
and exhibits, and sent to this Court. 

Barnes, for plaintiffs. 
No counsel appeared for defendants in this Cxzrt. 

BATTLE, J. The only question which the pleadings pre- 
sent arises upon the construction of the residuary clause in the 
vill  of the plaintiffs7 testator. The clause is in these words, 
" After settling up all my just claims, if anything jemains i t  
shall be equally divided between my daughter, Lucy my son 
John's children, and my son Berry Underwood." 

The question is, f~~liether John's children take per  capita 
an equal share of the residue with Lucy and Berry, or wheth- 
er they are to be taken togetl~es as a class, and the fund di- 
vided per  stirpes among the legatees. This question has been 
several times before the Court upon similar bequests, and it 
is settled that the general rule requires a divisionpar cq i tu ,  
unless t1iel.e be something in the mill indicative of an.inten- 
tion that the legatees are to take by families, in which case 
the division must beper stiryes. See the recent case of Bh- 
ens r. Yhifer, 2 Jones' Rep. 436, where all the others are re- 
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ferred to. In  the will befor@ns, we thiiik tliere is n strong in- 
dication that the testator intended that the c l~ i ld re~ l  of' liis de- 
ceased son John should stand in his stead, 2nd lalie 0111y nllat 
he  mould hare  done had lie been l i ~ i n g .  I11 tl~tt lilst three 
itelm of his will, he gives to his dnnpiiter Lucy n tiS:~ci of land 
and one hnndrecl dollars ; to liis dangliier Lee--? ;a tract of land ; 
to his son Berry three l~nncl~*ed ant1 tv-ci~ty t l o l l a ~  .: : n11c1 thcn, 
in the fourth item, he gives to 1iis son Jol111's cli i lJ~ ell three 
hundred and twenty do11;1rs. T ~ I W  we tilnt ill the 0111y 
other clause where John's children are 11lcntionei1 t l ~ c y  are 
referred to as a class, and, as sucl~,  11a~ e n l c g n c ~  of an eqnni 
amount with the testator's l i ~  ills son, KC IT^. Tlic tvo (1:~ngll- 
ters, Lncy and Leesy, beern to be ~) l 'o \  i!lecl for ~ n a i ~ i l y  n itln 
land. TVhetlier t l ~ e  v d n e  of the t r ~ c t  give11 to  I ,ucy v n ,  i n f ~  
rior to that of her sister, we are not i~~tbi ' lncd, and we d u  not 
know, therefore, wlletller the n i o r i e ~  given to llcr was i~~tencl-  
ed to make her share of the estate equal IT ith, or ~iiorc tllan: 
that of her sister. Nor are we informed horn tiic rtioney be- 
queathed to Berry comlmres in value with the pi.operty given 
to each of his sisters ; bnt  we do learn from the will itself; that 
what lie is to get, besides his share of the residue, is precisely 
the  same with that of his deceased brother's childrei~. We 
conclude from this, that his father inte~~decl him to hnl-e an 
equal share with them of the residue, his sister Lucy t a l h g  
the remainiug share. 

PER CURIAM. Decree accordingly. 

F A N N Y  W E S T  and others against E. B. D. SLOAN and others. 

Where 9 trustee has been guiIty of a breach of trust by secretly buying the 
trust property at  his own sale, in order to avail himself of the eestui pue 
trust's acq~liescence in his ownership as a bar to  his rights, he must show 
that he fully apprised the latter of the nature and extent of the fraud prac- 
ticed on h~m. 
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A trustee who purchases at his own sale, and keeps the cestui pue trust in ig- 
norance of the fact, cannot rely upon the statute of limitations or the lapse 
of time as a bar to an account. 

A trustee who has never setlled his account with the cestuique Irust, or closed 
the trust in any way, but still owes tl balance, cannot be protected by the 
statute of limitations, or the presumption arising from the lapse of ten 
years. 

CAUSE removed from the Court of Eqnity of Mecklenburg 
county. 

Samh Sloan died in January, 1825, having made a will, 
which was duly proved and recorded. In  the 9th clause of 
this will, is the following bequest : " I t  is my will and desire, 
that immediately after my decease, that rily son, Janies Sloan, 
take into his possession my negro woman, Hannah, for the 
use of my dangl~ter, Fanny West, and dispose of her in snch 
a manner, as he thinks best calculnted to support the said 
Fanny West during her life, but in the event of the said 
Fanny's death, tlie said negro, or her d u e ,  is to be equally 
d i ~ i d e d  between the cliildren of the said Fanny West." In  
pursuance of this will, the trustee, James Sloan, took posses- 
sion of the woman, I-Iannah, and had possession of her and 
her offspring up to the time of his death, in 1847, and since 
that event the latter have been possessed or disposed of by 
the defendants, his cl~ildreu and legatees. Fanny West, with 
her husband and children, removed to Alabama, and thence 
her husband went fnrther west ; and there was much evidence 
tending to show that he was dead when the suit was brought. 
I t  Tas fully proved that he is now dead. Mrs. West and the 
family, while in tliis State, and after their removal, wyre in 
very necessitous circumstances, wliich was tbe case up to the 
filing of her bill ; her husband was a very indolent, careless, 
and improvident man, and altogether abandoned the charge 
of his wife and children after going to Alabama. She was 
not able to read or write, and not acquainted mitb the trans 
action of business. 

About the year 1829, James Sloan, professing to exercise 
the discretion given him by the will, advertised the negroes 
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Hannah and two cliilclren, amd sold them a t  public auction, 
when tlie defendant Win. 31. Stinson became the purchaser 
a t  $140 for the three. He,  immediately thereafter, without 
givilig any note or paving any money, ~vitllont taking any ti- 
tle and witliout taking posseszion, relin y nislied liis p~uchase to 
the trustee, James Mloan, at  the price lie llad bid, and Sloan 
took tlie slaves lionie with him from the place of sale. Stin- 
son is n o r  the son-ill-hrr~ of Sloan, but was not so then. 

The plaintiffs allege that tllis sale was frandulent ; that the 
property  as bought by Stinsou, as the agent of Sloan, and 
by a collusion ~ i t h  him. The prayer is for an account. 

Tlie clef'endants, in their answer, say that this sale was made 
for the convenieiice and benefit of M1.s. XTest ; that the slave 
lIai~riall  liacl ltecolile feeble, and. having two young children, 
slie conld not be hired for anytlling, and the best thing tliat 
could be cloiie for lier was to convert the slaves into money, 
and g i w  her a poifioii of it for lier support and ~nainterlence ; 
that, with this v i e r ,  tlie jlaves were sold and bought by tlie 
defeliclant Stinson, w i t l i ~ ~ ~ t  any concert with the defendant 
hloan, and that lie bid for tlicnz a h i r  price ; that, af'terwardd, 
lie sold tlie slaves, a t  the same price, to James Sloan, who took 
tlienl home with him. They say that Mrs. West gaye to 
James 61uan divers receipts recognising tlie sale, of' which 
the following is an esan~ple  : 

PICXI~ISS, May 8, 1838. 
" Received of James Sloan, executor of Sarah Sloan, dec'd., 

nnd agent of Yanny West, as left by the will of tlje said de- 
ceased, the s u ~ n  of' fifty-eight dollars ancl iifty-two cents, i t  be- 
ing tlie interest of four hundred and forty dollars, tlie price 
of il licgro woman slave IIannall and two cliildren, the same 
1)eing the interest on said aniount from 2nd of Jan., 1836, 'till 
this date, after dedncting fire per cent coinn~ission. I say re- 
ceived by me." Signed by plaintiff', Mrs. West. 

Tliey showecl receipts to the same purport, dated in 1835, 
1336, I843 and 1845, wlzicli are all the payments that were 
l w o ~ e d  to hare  been made after Nrs. West went to Alabama. 
The defendants relied on the statute of limitations, also upon 
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the length of time, as evidence of ahan&onment, 6-c. They 
admitted, however, that there had never been a settlement of 
the trust, and that there was a balance due for interest. 

Replication, commissions and proofs. 
The cause was set for hearing and sent to this Court. 

Guion and 11. Q. Jon&, for plaintiffs. 
Oj.hoi.ize, for defendants. 

Smi, C. J. Sarah Sloan, by her last will, bequeathed to 
tlie plaintiff Fanny a negro woman nan~ed Hannah. The be- 
quest is in the following words : 

"It  is my will and desire that, immediately after my death, 
my son James Sloan take into his possession my negro wornan 
IIannah,for the use of my daughter Fanny West, and dis- 
pose of her in such manner as he thinks best calculated to 
support the said Fanny West during her life-time, but in thc 
event of the said Fanny West's death, the said negro, or her 
value, is to be divided between the children of tlie said Fan- 
ny Wrest." 

James Sloan, the trustee, took the negro into his possession, 
and he, by his will, bequeathed the slaves in question among 
his children. The defendant E. B. Sloan, id the acting execu- 
tor of James Sloan, and took into his possession the slaves in 
controversy, and delivered over to the legatees, under the will 
of James Sloan, the negroes respectively bequeathed to them, 
and some he has sold. All the proper parties are before the 
Court. The bill prays that some suitable person may be ap- 
pointed trustee for her and her children, and a decree that 
the defendants deliver over the slaves in their respective pos- 
session, being the descendants of Hannah, and for an account, 
not only of their hires, but of the value of' such as have been 
sold. Fanny West, with her children, removed from the 
State in 1827, leaving the negro Hannah in the possession of 
James Sloan. The latter occasionally remitted to her sniall 
sums of money, or paid then1 to her agent. The first of these 
payments was in 1835; the next in 1836; another in 1838, 
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and anotlier in 1843. The last was in  1845, and it is admit- 
ted that there is still a balance due the plaintiffs. The will of 
Sarah Sloau is dntecl in 1825. 

The answer of 13. B. Sloan admits that his father received 
t l ~ e  ncgro IIannali into his possession, under the trust created 
IIS the  ill of Sarah Sloal?, b i ~ t  being in delicate health, and 
having lier chilclren, and being satisfied that it would be more 
to the interest of tlie plaintiffs to have her sold, as in her pre- 
sent state she eonlcl do nothing towards plaintiffs' support, 
the trnqtee caused her and her children to be put up to auc- 
tion at  the most public place in the district, after due notice, 
when the defendant Win. 11. Stinson purchased the whole of 
thern for $440. 

If the sale was a fair arid bonn$de one, the defense is a 
snbstan5nl one. Under the provisions of tlie will of Sarah 
Sloan, James Slonn had an unquestionable right to sell Ran- 
nah, if he thought it best for the support of Fanny TTTest, not- 
witlistanding the nlter;or limitations to her children. She 
was tlic p~.irnni-y object of tlie testator's bounty, and had a 
right to be supported by the slave as far as i t  would go. The 
testatrix evideritlr looked forward to such a result, for after 
creating a trnst, she proceeds, (' in the event of the death of 
the said Fanny, the said negro, or her value, shall be equally 
divided among Iier children." Independently of tliis provi- 
sion, by the   ill creating the trnst, the trustee had unlimited 
power over the slave IIunnall, and, therefore, in the exercise 
of his discretion, had a riglit to sell her and her children for 
the purpose of executing his trust. But we cannot agree that 
James Sloan ever did actually sell I-Iannah and lier children. 
The form certainly was gone through, but the device is too 
flimsy to deceive any one. Stinson, the pretended purchaser, 
is tlie son-in-law of James Sloan. H e  never paid a cent for 
the negroes, gave no note to secure the purchase-money, took 
no bill of sale, and the negroes went from the place of sale to 
James Sloan '~,  in whose possession they remained up to the 
time of his death. To call tliis a sale is a mere mockery. It 
is true Stinson swears that he purchased tlie negroes fairly and 
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for hirnself, but his oath carnot avail the defendants under 
the facts of the case. James Sloan, i t  is evident, mas induced 
to niake t l ~ e  sale, not for the better support and maintenance 
of the plaintiff and hey family. The plaintiff was in great 
poverty, and rnainly dependent upon the labor of' IIannah for 
her support. She removed from the State in 1827. The first 
remittance of which we hare any knowledge, was made in 
1835 ; the next the pczr following, ancl then there is a gap of 
two years, the next payment beillg in 1838. The payments 
then ceased until 1843, a lapse of five years, ancl the next and 
last in 1845. Thus, after this pretended sale for her greater 
comfort, he suffers, in the first instance, several years to elapse 
from her ~einoval,  before lie makes her any pagment, then 
anotlier lapse of five years. If the object was the better pro- 
viding for Mrs. West, and the sale an actual one, why did he 
not regularly send her the interest of the lnoney Z Jamee 
Sloan acquired thc possession of Hannah as a trustee. She 
was never out of his possessioii until his death, and 11er chil- 
dren passed into the possession of his legatee& wlio, being 
volunteers, must be held to be trustees for the plaintiffs, of 
such of the issue of' IIsllinah as are in  their respectiye posses- 
sions. W e  are satisfied that the slaves were sold to enable 
the trustee to acquire the property for himself. This is proved 
by the testimony of Mr. Carroll. 

I t  is said, how eve^., that the plaintiff acqiliesced in the sale 
of Hannah, and dealt with her trustee on that f'ooting If 
she did acquiesce in the sale, the trustee, to avail himself of 
it, must slww that, after the breach of trust, he fully and plain- 
ly  apprised her of it. If, with the full linowledge, she goes on 
to deal with him in this new capacity, Equity will consider 
her as having acquiesced in it. Aclains' Equity, 62. The 
dealing with the trustee in this case is the reception of the in- 
terest of $440, the price bid by Stinson at the alleged sale. 
Where is the evidence that Jarnes Sloan ever communicated 
to the plaintiff the true facts of that transaction? Slie va s  
poor and illiterate ; unal~le to write or to read writing, living 
in another State, and a feme covert. No doubt he informed 
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her that he  had sold Hannah. Slie knew that he had thc 
power to do so; and believing everything to Imre been fairly 
done, she, froin time to time, receives the interest. 'J'liis is 
not such a dealing with the trustee as a Court of Ecyuity will 
look upon as amounting to acquiescence, for a fraud TT-ns prac- 
ticed upon her. The length of time, if i t  conld be applied in 
this case, as presumption of payment, abttndoninelit or batis- 
fzictio:!, is not what tlie statute requires to form a bar, for it 
was only seven years from tlie last payment to tlie filiiig of 
the bill. 

I t  is further said, that the plaintiff lins come too late to hare  
an account. It is niaterial in Equity that an account be claini- 
ed  in a reabonable and proper time. 

I t  is a sufficient reply to this objection tliat tlie trust i b  still 
open. 

Our  attention was called to the case of Duels v. C'oftetz, 2 
Jones' Eq. 430. It differs materially from this. Ihdericli 
Cotten, by his will, after giving s e ~ e r a l  legacies, ~lirected that 
all the residne of llis estate sliould be divided into two lots, 
one of which he gave to tlie cliilclren of liib son Ricliarcl Cot- 
ten, and the other lie lent to his son S. TV. Cotten for life, 
making provisions for its distribution after l ~ i s  death. Among 
the slaves was one named Lavinia. 311s Cotten. the wiclow, 
was appointed executrix, and T ~ O ~ R S  khipes, execntor, who 
duly qnalified. In IS-Oi, tlie executors, under an order of the 
County Conrt duly ol~tained. sold the ~vonian Lavinia and 
her two children, and Xr. Charles TYiliiains purdiased them 
for Nrs. Cotten, into whose possession they returned. Tlle 
defendants, in their answers, sag-, that, a t  February Term, of 
the County Court of Chatham, Thomas Snipes, the acting es- 
ecutor, made a settlement of his administration of the estate, 
with cornlnissioners duly appointed, in which he  was charged 
with the value of Lavinia and her children, to wit, tlie sum 
for which NTilliams bid her off. This money was, by Mr. 
Snipes, paid to the legatees. Tlie bill mas filed for a recon- 
veyance of tlie interest of the plaintiffs in Lavinia and her 
children, and tlie settlement was made, in  1830. The Court say, 
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" If the executors had made no settlement, or had not paid over 
the balance, there was an express and unclosed trust, as to 
which the statnte of presumptions does not apply ; but if the 
executors hnd cloaed zq the business, and the several legatees 
11ad received their respective legacies and filial portions, then 
there mas no express trust, but a mere right to have the ex- 
ecutrix converted into a trustee in regard to the slave Lavinia 
and her cii~ldreri, and tile statute would apply." In our case 
there mas no settlement between the parties, and no full pa1- 
ment ; it is, therefore, an open trust. 

The plainti& are entitled to a decree for a reconveyance of 
the descendants of Ihnnah,  and to the appointment of anoth- 
e r  trnstee, and to an account of the hires of the slaves, and 
of the value of such as have been sold to purchasers without 
notice. 

There must be a reference to the clerk to take an account ; 
in doing so, he will allow the defendants the several pay- 
ments, and the expense of such as were a charge in their rais- 
mg. 

This being a proceeding for a fund for die separate use of 
the plaintiffs, the joiniug of the husband would have been 
merely formal. If he was not dead when the bill was filed, 
we are satisfied he is now dead. 

PER CURIAM. Decree accordingly. 

ISAAC D. FARMER, administrator, ugaimt JOSHUA BARXES and 
ot i~em,  execu2ors. 

An acknowledgment and acquittance contained in a deed, is proof that the 
money mas paid, for, and on account of, the property conveyed in the deed ; 
but it is no evidence, upon the rescission of the deed, that the grantor was 
to pay the consideration back to the grantee. 

Where there was a settlement of accounts between parties, with view of 



110 IN THE SUPREME COURT. 

Farmer v .  Barnes. 

converting an absolute deed into a security, the amount settled and agreed 
upon, will beprirna facie evidence of the correct amount intended to be 
secured. 

CAGSE removed from the Court of Equity of Edgecombe 
County. 

Al~snlom Farnier, tlie plaintiff's intestate, being entitled to 
one-ninth part of a number of slaves and other property, af- 
ter the death of his mother, Elizabeth Farmer, sold and con- 
veyed the sanie to the defendant's testator, Jesse Barnes, by 
deed, dated 2nd of May, 1828, for the sum of two hundred 
dollars, in ~ ~ h i c h  said deed is an acknowledgment and ac- 
quittance for that sum of money. 

Six years afterwards, to wit, on the 10th of May, 1834, they 
(Farmer and Barnes) came to a settlement of their affairs, and 
the foi.nler gave tlle latter a note, under seal, for $179,57. 

Shortly after~vards, to wit, on the 24th of the same month, 
the said Jesse Barnes (the defendant's testatol-) executed and 
delivered to the plaintiff's jntestate, Farmer, the following 
deed, viz : " The bargain and contract is snch, between Jesse 
Barnes and Absalom Farmer, that, after retaining enough 
property out of his part of Elizabeth Farmer's estate, to pay 
myself wliat tlie said Farmer justly owes me, then, if any 
thing coming, to pay over to said Farmer, or to 1~1iom he 
shall clirect ; this 24th Map, A. D. 1834." 

UTitness, JESSE BARNES, (seul.) 
Jos~ ius  BARNES. 

Elizabeth Farmer lived until tlle year 1852, during which 
time the property remained with her, and was materially in- 
creased in value. In  tlie sanie year, (that of her death,) by an 
order of the County Court of Edgecombe, the slaves were sold 
for a division, and the share of tlie intestate Absalom, to wit, 
$1203,47, went into tlie possession of the defendants, as exe- 
cutors of Jesse Barnes, who had died in the year- . The 
amount, for which the slaves were sold, was $10,617,50. 

The bill alleges that the plaintiff, as the administrator of 
Absalom Farmer, demanded a settlement with the defendants, 
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as executors of Jesse Barnes, and that the remaindel., after 
deducting what was due them, to wit, the note of $179,57, 
with interest, sliould be paid to him ; and that they liad re- 
fused to make a settlement, pretending that there was noth- 
ing due the estate of plaintiff's intestate, and setting up ex- 
orbitant claims against his father's estate, far beyond the value 
of the share in question. The prayer of the bill is for an ac- 
count. 

The defendants, in their answer, admit the deed set forth 
above, and their liability to account for the sum of $1203,47, 
but they insist that there is a much larger sum due them than 
the $179,57 note, given by the plaintiff's intestate to their 
testator. They say, that on the 10th of May, 1834, the par- 
ties, the said Jesse 13al.nes and Absaloln Farmer, liad a settle- 
ment, preliminary, and with a view, to tlie deed of defeasance, 
which mas made a few days thereafter, and their testator, 
having furnished the said Absalom with provisions, to the 
amount of 179,5?, a note was talien for that amount ; and at 
the same time, i t  was nnderstood and agreed, that tlie $200, 
which was paid for the slaves, on their trade in 1828, with 
interest, was also to be settled and paid out of their share.; 
and that inasmuch as tlie receipt of that sum was aclinow- 
ledged by the said Absalom, in his deed of 1828, i t  was un- 
necessary to have any other evidence of that indebtedness. 

Replication, comnlissions and proof's. Cause set down for 
hearing, and sent to the Supreme Conrt. 

Upon the hearing, the liability of tlie defendants to account 
being admitted, i t  was referred to the clerk of this Court, as 
commissioner, to state an account between the parties, which 
was done. The commissioner made his report, wherein he 
allowed the defendants a credit for the sum of $200, with in- 
terest from 2nd May, 1828. To this particular of the account 
stated, the plaintiff filed an exception, and at  this term tho 
cause was heard upon the exception. 

Do?%$, for plaintiff. 
Moore, for defendants. 
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P ~ a n s o s ,  J. 0 9 %  the 2nd iXay, 1828, the plaintiff's intes- 
tate, executed to the defendants' testator an absolute deed for 
liis interest in certain property, therein described, in consid- 
eration of the sum of two hundred dollars, the receipt of ~ h i c h  
is aclinowledged by the plaintiff's intestate, and we are to 
asquine that the money was then paid by the defendants' tes- 
tator. 

07% t l ~ e  10th of X n y ,  1834, the parties had a settleiiieiit, 
and the plaintiff's intestate executed his note to the defend- 
ants' testator for $1'79,57, expressed to be " due for value." 

O n  the 24th i i f c~y ,  1834, the defendants' testator executed 
n deed, by which he agrees, after retaining out of the proper- 
ty enough to pay him '' what the said Farmer" (tlie plain- 
tiff's intestate) '( justly owes me," to pay over the balance, if 
any, to Farmer. The deed of May, 1828, was then register- 
ed, to wit, a t  May Term, 1834. 

The question is, what did the plaintiff's intestate justly 
owe the defendants' testator in Nay, 1834 ? 

The note of $179,57, satisfied the words. But i t  is insisted 
that the $200, set out in tlie deed of 1828, should also be 
included. There is nothing in that deed to create a debt. 
The $200 was received as the price of the property. It mag 
be, that in 1834, mhen the defendants' testator agreed to let 
the plaintiff's intestate have the balance, after retaining what 
the latter justly owed him, it was the intention to make a 
debt out of the $200. Such ~ o n l d  be the natural inference, 
in the Absence of any other facts, notwithstanding the silence 
of the deed of 1834, in regard to it, mhen it may reasonably 
be supposed it would have been expressed, it' such had been 
the intention, unless the $200 had been paid or otherwise ac- 
counted for ; but there is this further fact, that on the 10th of 
May, 1834, just before the execution of the deed, the parties 
had a settlement, and the note of $119,57, was then execnted. 

This settlement and note, closing the balance, raises a pre- 
sumption, that all matters of charge and discharge were taken 
into the account, especially as it is admitted, that the settle- 
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ment was made in reference to the deed of defeasance, which 
was in a few days afterwards executed. 

To rebut this presumption, the defendants allege that, in 
point of fact, the settlement only included prorisions and the 
like, advanced to plaintiff's intestate after 1823, and that the 
$200 was not included in the settlement ; and no er-idence of 
it, as a debt, was reqnired, became the parties supposed that 
the receipt in t!:e deed cf 1529, svns snfficieiit h r  t!int p r -  
pose. 

It is unfortnnate for the defenclants, that they are unable to 
offer any proof of this allegation. The original settlement 
might ha re  served their purpose, but that is not produced ; 
and in tlic absence of p~oof ,  being governed ~nere ly  hy the 
face of the palms,  we are of opinion, flint there is nothing to 
rebut tlie presumption arising from tile settlenient and tile 
execution of the note. 

TTe  gil-e no eEect to the 1al)se of time, as the p s  r t' les were 
not in an adversary position, and the fund was not received 
until 1552. 

Tile plaintiR7s first exception is sustained. The second is 
withdrawn. The report will he reformed accordingly. 

PER CURIAM. Decree accordingly. 

MARY ?jlO?\'TGO&I,IERY agnirist DATID IIEXDERSON, adm'r., and  others. 

Ante-nuptial agreements, being peculiarly liable to misapprellension and mi* 
representation, d l  not be c:nforced in our courts, unless they are cntjrely 
satisfied that tiley were made. 

A bill, therefore, tlint alleged such a contract, Lut stated that it was not re- 
duced to writing, bemuse i l ~ e  p a h ' e s  ilioz!ylii its proc i s ims  were already em- 
braced in 2l~e will of a relciiion, j?o?i~ wlioni ihe piwpwly was dwived,  wao 
dismissed upon demurrer. 

C a u s ~  removed from the Court of Eqnity of Neck lenbu~g  
County. 

8 
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The case sufficiently appears from the statement in the opin- 
ion of the Court. 

Wilson, for plaintiff. 
O.dorne, for defendants. 

BdTTq J. The bill is by the nlaintiff rrcrainst the r------- -a--- 
administrator and next of kin of her deceased husband, for 
the purpose of setting up a par01 ante-nuptial agreement, by 
which certain slaves were to be secured to her sole and sepa- 
rate use during coverture, and to become her absolute pro- 
perty in the event of her surviving her husband. She states 
that the slave Eliza, of whom the others are the increase, was 
lle5queathed to her by the will of her father, with the follow- 
ing limitations over, " and in case the said Mary Porter (the 

should die without issue, then, and in that case, it is 
my will that the above-named negro girl, and her issue, be divi- 
ded between my six sons," &c. She states further that she 
did not marry until she was about fifty years old, her husband 
being a widower, about the same age, with six children of his 
former marriage ; that while the treaty for her marriage was 
pending, she, not expecting that there would be any issue 
thereof, showed her suitor the provision in her father's will, 
of which he approved, a i d  then agreed with her that if the 
marriage was consummated, he would hold the girl Eliza and 
her issue, for the sole use and benefit of the plaintiff during 
coverture, he receiving the profits for their joint support, and 
in the event that she survived him, Eliza and her issue should 
be her exclusive property ; and if he survived her, he would 
surrender the girl and her issue to the purposes designated in 
the will of her father. She then alleges that the marriage 
took place, and that " the understanding and agreement be- 
tween them was not reduced to writing, for the reason that it 
was believed by the parties that the provisions in the will 
would be operatire, in law, to carry out their purposes." 

The prayer of the bill is, that the administrator be enjoin& 
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from selling the slaves, and that he be'declared a trustee for 
her of them, and for other relief. 

The defendants filed a demurrer for the want of equity, 
upon which the cause was set for hearing, and transmitted to 
this Court. 

I n  the argument before us, the defendants' counsel places 
his objection - to the plaintifiys recovery upon two grounds : 
First, that the alleged contract related to the sale or convey- 
ance of slaves, and was, therefore, void under the statute of 
frauds, (I Rev. Stat., ch. 50, sec. 8,) for not being in writing. 
Secondly, that the pretended contract was never completed 
but, after being discussed between the parties, was abandoned; 
because they both thought that, by ~ i r t u e  of the provisions in 
the mill of the plaintiff's father, the law wonld operate to car- 
ry  out their purposes. 

I t  is unnecessary to consider the first objection, as we think 
tlie second is fatal to the plaintiff's claim. In the case of 
B u m  v. Shcc~p, 4 Ire. Eq. Rep. 7, the Court say that, but for 
tlie statute of frauds, 29th Chas. 2, in England, their Courts 
would enforce par01 agreements, in consideration of marriage, 
when clearly established, as well as if they were manifested 
by writing. The reason why the statute required them to be 
in writing '' was to prevent their unguarded expressions of gal- 
lantry and improvident promises, thoughtlessly made, or art- 
fully procured during courtship, being perverted into delibw- 
ate and solemn engagements, conferring a right to compel 
performance." Our statute of frauds has never extended to 
contracts of this kind, as between the parties to them. (We 
speak of contracts not embracing land or slaves, for such a:? 
do embrace them, may, perhaps, on that account, come with- 
in the statute.) Hence, there can be no objection to the en- 
forcement of them in b u r  Courts, because of their not being 
in writing. But, .' as an agreement peculiarly liable to mis- 
apprehension and niisrepresentation," the Courts ought to be 
entirely satisfied that i t  has been made, before they proceed 
to enforce it. I n  the present case we think that the state- 
ments of the ?laintiff, herself, show that the contract which 
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she seelis to set up,  as, indeed, tallied of b e t ~ x e n  the h ~ s -  
band and herself, but TT-as not finally agreed upon, because 
they came to the conclnsion that i t  Tvns 1mneces;arT. She 
says, indeed, that i t  was not reduced to d t i n g ,  because they 
tllougllt the will was sufficient to c a i q  out their intentions. 
The wason given S ~ ~ O T T B ,  C O I ~ C ~ I I S ~ T . ~ ~ ~ ,  that there TI aas no final 
contract of any kind, p r o 1  or otherwise, between them. They 
thollght it uImecessury, a d  did not rely upon it. If it were: 
a t  any time, contemplated, it was abandoned before i t  was 
conipletec!. They chose rather to triiat to the efficacy of the 
d l ,  and ~ ~ h e t h e r  that choice proceecled from ignorance or 
not, the plaintiff cannot now claim the benefit of a contract 
whicli s l ~ e  never entered into. l I e r  case may be a hwc1 one, 
hut the Court cannot, on that acco~unt, first make a contract 
for her, and then decree its specific esecntion. 

PER C G E I ~ .  Dill dismissed. 

WILLIAM P. RICI-IARDSON ugainst J. J. WILLIAMS, admiizisirator. 

A non-resident who has not a sufilcieilcy of property or cffects v;ithin this 
State, to make good damages for the breacli of s covenant for quiet enjoy- 
ment, will be enjoined from collecting the purcllase-money for land, where 
the title is defective. 

This Court will not drire a party to seek redress in, thc Courts of another 
State, when a less circuitous and better ramcdy can be g i ~ e n  in our own 
Courts at  less cost. 

I t  is against coilscimce to enforce the collection of a bond, when nothing has 
been received for it. 

CAUSE re~iioved from the Conrt of Eq~i i ty  of Union County. 
Tlion~as W. I'iuey, the clefendant's intestate, made a deed 

to the plaintifl, of vllich the following is a copy, viz : 
bbTliis indenture, inade on the 9th day of January, in  the 

year 1852, between T. TTT. IXuey, of South Carolina, and Lan- 
caster District, of the one part, and W. P. Richardson of the 
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Conntr  of Union, and State of Nortli Carolina. of the other 
part, witne~.;etli-that the said T. W. IIuey, for, and in con- 
sideration of, tlie sniii of 5300, to hinl in llantl pic1 137 the 
said ?V. P. Eicl~ardson, tllc reccil)t wliereof' is liereby acli~~ow!- 
edged by the said T. JT. Ilney, liatli given. gimtecl, bargain- 
ed aricl sold, a~l t l  by these presents do give, gsaut, I~mgzin  
and sell, alien ancl confis~ii, illto the slit1 TN. P. Iiicl~:trdsm, 
all tllrzt t r x t ,  piece or p w c d  of !::~!d, sitnnte, !J ing. :~n(! bc- 
ing in  the Count>- ui' Union, and State of North C>a~,olina, on 
the n-atel of l : i c l ~ n r d ~ n ' s  Creel;, containing eight linnclrecl 
acres, ~iiorc or less, and n ~ o r e  f1111y reprwented by laferencc 
to the nccoliipan~ illg cel,tifietl copies of the original grants, 
Sos .  I:IS6 and 1458, kc . ,  m t o  tlie said W. P. I i i e l i a~d~on ,  his 
heirs nild a + i p s ,  forever." With a c o ~ e n a n t  of g c n m d  war- 
runty .  'I'lic certificcl copies, each, described t ~ a c t s  of' land 17- 
ing in 1-niL)n Connty, on Ricliardson's Creek; that designated 
as 1336 p~~l'portecl to cullvex to ullc Etlwarcl Eicli:~i.dson fire 
huntlre~l acre.;, and tlint as 14.53, to the same persoll, three 
hund:ecl acre-. 

The p1:tilltiii; ill hi. hill, alleges that, at  t l ~ c  time of tile es-  
ecntion of the *,zit1 deed. 11e paid to tlci'enilr~nt'o intc-tate five 
hundred dollars in ca.11. arid gave 11iq note, pa)-:tble twelve 
months after daie, faor the i*enlaincler of the l~i~~~cl~:ise-rrioney, 
to wit, $300 ; that lie ilnmediately went into possession of tlic 
five hundred acre tract, and Iias had unc1i3tul*bed ei!joy~nerit 
of it ever since ; bnt n.hen he proceeded to locate the three 
hunclrecl acre tract, ernbraced in grant l i 5 S ,  11e disco\ eretl 
that it was in tlie atlvcrse possession of one Iiilliwd IIel~nq, 
w!lo had n title to the s:llne ; for, that the said EIelins, 31id 
those under wholn he cl<aimed, had Iiad a c t ~ ~ n l  advel.ae pop- 
session of it, claiming i t  as tlleir own, for more t11;tn thirty 
years ; that the said IIuey lived in the State of' Sontli Caroli- 
na  at the time the deed was nmcle, and eontiniled to reside in  
that State until his death, ~ I ~ i c l i  o c c u ~ ~ e t l  in 1853 or 1354, 
and had no property in this Staie except t l ~ e  note sued on ; thnt 
the defenchnt, having administered un his estate in Lniun coun- 
ty, brought a suit againstplaintiff in the County Court of that 
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County, and at October Term of that Court, took a judgment 
against plaintiff on the three hundred dollar note, with inter- 
est, and threatened to collect the amount apainst him by ex- 
ecution. 

The prayer of the bill is for a perpetual injunction, and for 
general relief. 

The defendant demurred to plaintiff's bill, and assigned a s  
a cause of demurrer, that the plaintiff had an ample remedy 
at  lam on his covenant for quiet enjoyment. H e  also answer- 
ed, insisting that, according to a proper construction d the 
deed, one tract was intended to be conveyed, arid tbat was 
the one actually conveyed and enjoyed by the plaintiff, and 
that the reference to the two grants numbered 1386 and 1458 
was only intended to fix and identify that one tract more 
certainly; but that if the description happened to fail as to the 
1458 tract, it would be rejected as surplusage, and that this 
r iew was fortified by the fact that the one tract, which the 
plaintiff adinits he got, contained in quantity' nearly eight 
hundred acres. He says further, that another canstruc- 
tion of the agreement between the plaintiff and t$e defend- 
ant's intestate, was, that the land sbould be sold at one dol- 
lar per acre ; that i t  was to be surveyed afterwards, and that 
the plaintiff was to pay the sum determined by the ascertain- 
ment of the number of' acres at that rate;, that a survey was 
snbsequently made, and that the one tract which tile plain- 
tiff obtained was found to embrace upwards of seven hun- 
dred acres ; and he subrrlits that if the Court s110uld not con- 
cnr in his former view, that, according to thelatter, the plain- 
tiff would only be entitled tohave the judginent enjoined fortbe 
value of the deficiency, to wit, the difference between the 
number of acres conveyed and eight hundred. 

The cause was set down for hearing upon the bill, answer 
and exhibits, and for argument upon the demurrer at the same 
time, and sent to this Court. 

Wilson, for plaintiff. 
Os6mne, for defendant. 
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PEAR~~IT,  J.  Upon the facts admitted by the demurrer, 
the plaintiff is entitled to the relief prayed for. Greea V. 
Ca.iny36cl1, 2 Joneu' Eq. 447, is directly in ;loint. I t  is true 
that the plnintiff, having taken a covenant of quiet enjoyment, 
conid ntaintain an action at law, and recover damages, but 
that renieclv would be inadequate, and this Court will not 
force the plaintiff' to resort to it for two reasons : If the plain- 
tiff sncd tllc dcfci::l:tnt, ns administrator of the warrantor, the 
only assets 6 t h  n-liich he could ehalge him, would be tlie 
amonnt of tlie note in  controversy, and the defendant might 
discharge hinrself by proring a payment of the assets to a 
debt of eqnal dignity, and thereby snqtain the plea of "no  
assets ;" and if that was not done, tl~eli tlie only result of al- 
lowing the defcndarit to collect the judgment on the note, 
wonlcl be to entitle the plaintiff to recover i t  back in his 
action on the ~varmlity, ~vhicll would be a useless multiplica- 
tion of actions, and a vexatious acculnulation of costs ; or if 
the plaintiff resorted to his right of action against the heirs- 
at-law, who are non-residents, upon the warranty of their an- 
cestor, lie might be met with the plea " k ~ n s  per descent ;" 
and, at  all ereut.;, this Court will not, without a reason for it, 
drive the plaintiff to seek redress in the Courts of another 
State, when a less circuitons and a better remedy can be giv- 
en in our own Courts at less cost. 

But, in the second place, as to the tract in grant No. 1458, 
containing tliree hnndred acres, there is an entire failure of 
consideration, and it is against conscience to collect the note 
of $800, when, by the dernorrer, it is admitted that the plain- 
tiff received nothing therefor. 

The allegations set out in the defendant's answer, if consis- 
tent with the proper constrnction of the deed, would have 
met the plaintiff's equity. But such is not the fact. The le- 
gal effect of the deed is to convey all the land eontainecl in 
the grants which are referred to, viz., Nos. 1386 and 1458, for 
the sum of $800, and this construction of the deed cannot be 
varied by proof, dehors, that the parties intended to sell the 
land a t  one dollar per acre, so that if more than eight hun- 
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dred acres were conveyed, an additional sum, corresponding 
with the increase in acres, at the rate of one dollar per acre, 
was to be paid, ar!d if a less quantity, then a similar dednc- 
tion from the sum of $800. 

The plaintiff is entitled to s decree for a release and a per- 
petual injunction, and to his costs. 

PER CUBIAM: Decree accordindy. a 

SOLOMON APPLE, ex'r., against JAMES N. ALLEN and  wife and others. 

1. Where an estate in slaves and other chattels is limited in rema~nder af- 
ter the expiration of a Me-estate, an executor may mfely dellrer the pro- 
perty to the I~fe-owner without qualifying his assent. The ulterior devisee 
who fears the removal of the property, can protect llisinterest by applying 
to the courts of equity. 

2. The words '.for her sole and separate use" a h e n  applied, in a will, to an 
unmarr~ed female, do not create any such separate interest as upon her mar- 
riage afterwards, mill prereut the property fiom resting fully in her hus- 
band. 

3. A provision i n  a will that all the money that I have on hand, or loaned 
out," shall accumulate for ten years, will embrace all the funds of the tes- 
tator from whatever source ansmg ; especially where such a construction 
is necessary to prevent an intestacy as to a part of the cstate. 

CAUSE removed from the Court of Equity of Caswell County. 
James Stuart, late of the county of Caswell, died abo~zt the 

month of -, 1854, having ~nade  and publishecl a last will 
and testament, of which the following is a copy of the mate- 
rial parts, riz : 

fi 1st. Iloan tomy daughter Frances A. Taylor, eight negroes, 
that is, Bill, Eliza, Stephen, Elleu, Atkinson, Lewis, Andrew 
and Eliza's baby, ~vhich has no name, with all their future in- 
crease during her natural life, for her sole use and benefit, 
arid at her death, to the heirs of her body ; and if at her death 
she should have no children, nor grand-children, nordescend- 
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ants from her body, then, and in that case, t l ~ e  property above- 
named, to go to my children then .living, and the rest of ing 
grand-children then living; and if none of my children should 
tlien be living, all the property I have loaned to my i1angl1- 
ter Frances A. Tajlor, my grand-children sliall ha re  such 
part as t h ~ i r  mother would be entitled to were slie tlien liring. 

" 2d. The property I have heretofore loaned to my daugh- 
ter hilelino T. Kenlrxn,  six negroes, viz., Lewis, Martilla, 
Henry, E in i l ,~ ,  Bob and John, I now loan to Iier daugl~ter,  
Mary Allis Ken.n~an, during her natural life, for her sole use 
arid benefit, and at  her death, if she has no lieirs of her body, 
all tlie above 1)roperty that I I ~ a v e  loanecl Iier is to come back 
into m y  f;~iiiily, and be dividecl as above-named in illy ditugh- 
ter Frances Tarlor's propert.7. 

" 31. 1 loan to n1y clm~ghter Icrar.7 E. JIoorc, fire riegroes, 
T ~ L . ,  I'LCII~ICII, S:~rali, Eliznbeth, N a t t l ~ e n ~ ,  and Williani, v i t h  
all their J ' I I L I I I C  incimse, for her sole nse and benefit d ~ w i n g  
Eiur n ~ t r ~ r d l  lit; : b ~ i t  if she should leave no cliild or cli i ld~w?, 
nor In \ \  r'ul l~cir,  of her l~ocly, then the property I have loaned 
licr tu ret111l1 bc~c l i  to 111) iluiiilyt., wid be dividecl jn tlie saliie 
iriailncr na  t11c n b o ~  c-i~iiu~ed property I Iiavc loaned my daugll- 
ter I'~~:,iiccs A. TC1j lur. 

'& 4th. I loan n ~ v  beloretl nif'e, h i y  Stuart, all tlle b:tlance 
of 1 1 1 ~  11cg1 OP-. Jr it11 all tlieir futnrc increae,  and all my lands 
and tc~lc~i~ci : :~ ,  all of 111y stock of all Bindq, house-hold a~icl 
1;itclien ~ ' I I I X ~ L I I I Y ~ .  C I O ~ , ,  <kc., 1)lantation tool<, <kc., during Iiei- 
~ia t ruxl  life; 1 1 ~ 1  cr~iic~lix,-, 1111 c\ecutor is to bee that my  lrulds 
;ile 1,ej)f. in good repair, :i~iil rill iiionej s arising froni said pro- 
p c r t ~ -  I 11:irc In,ui~'d to 111y wife, after decently and plen- 
tifully t l~pl~ol . t i i~g I I~LI* ,  :IW to  lie loaned ont annnally, and tlie 
iri tc~rc~~t nii~l~i;:lly pi id ,  :m(l tliilt loanccl o u t  again, ant1 all the 
pro1)er t~ 1 l a r e  loaucil lily wife, with all f u t u r e  incleabe, af- 
ter Iler death, to be ecyually divided amolig my cliildren and 
Mary Allis Ne\nnan, n ~ y  grand-dangliter ; and if eitlicr of' 
the-e lieii~s sl~onld die, l ea \+~g  110 l a ~ ~ i ' u l  lieirs of their bodies, 
then their part of the said property shall return back tu my 
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family, and be divided as I hare provided for the other pro- 
pertv I have loaned my children. 

" 5th. All the money I have on hand, or loaned out, my 
executors shall take in hand and loan out for ten years, and 
the interest collected annually, and that applied to the same- 
use, and at the expiration of ten years, the money, with all 
the interest arising therefrom, shall be divided aqong my 
childrer?, grand-children, &c., in the same manner as the oth- 
e r  property I loaned my wife. 

" 6th. All the property, negroes, &c., that I have loaned to 
my children, &c., and they have them in their possession, as 
long as t+y keep them, they are to pay all the taxes that is 
required by law for them; nevertheless, they are to be consid- 
ered my property until such time as I have before stated." 

Frances A. Taylor, named in the first clause of the will, 
died in the life-time of the testator, leaving children, Thomas 
and Williatri K. Taylor ; these, with Mary Allis Xewman, and 
Mary R. Moore, now Mary R. Allen, having since inter-rnar- 
ried with the defendant James M. Allen, are made parties de- 
fendant to the bill. 

The bill is filed by the executor, asking the advice of the 
Court as to several questions that arise upon the different 
clanses of this will, about which there are conflicting claims 
among the several legatees, and some suggesting themselves 
to his own mind, which are of doubtfnl solution, and the 
decision of which may personally involve him. 

1st. Whether he is to give to the several legatees immedi- 
ate possession of their legacies, with an unqualified assent 
thereto, or whether, taken in connexion with the 6th clause, 
wherein it is declared " the property is still to be considered 
as mine until such time as I have before stated," it may not 
be his duty to retain the possesbion and control of the yroper- 
ty, and pay over to the legatees only the proceeds, or to give 
only a qualified assent, with the right reserved of taking pos- 
session of the property, as future contingencies might re- 
quire. 

2nd. A question arises between the children of Frances A. 
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Taylor, and James M. Allen and wife, as to the meaning of 
the limitation over, and in the event that she should die with- 
out issue, the said cliildren contending that the execntor is to 
provide f'or the security of their contingent interest i n  such 
property. 

3rd. Whether the expression iisole and separate use," &c., 
gives a separate interest to N a r y  Allis Newrnan and Mary 
3. ivioore, after their marriage, they being siugle persons 
when the will was made ; or does the husband of N a r y  R. 
Moore, defendant Allen, take the property withont incum- 
brance, j w e  mnriti ? 

4th. %%ether Mrs. Amy Stuart lias a right to work tlle ne- 
groes, land, kc . ,  and sell the crops, and after taking enough 
of the proceeds for her comfortable subsistence, loan ont tlle 
1)alance lieraelf; or is i t  made the duty of the executor to su- 
pervise these operations, sell the mops, and loan out the 
money ? 

5th. Whether the executor is to take in hand for accumnla- 
tion, m l y  the money "loaned out," or is i t  his duty to man- 
age all the funds of the testator in tlie w n e  wa-.irrey>ectirc of 
the source from wliich they may have arisen ? 

The defendants aasmerecl, not disputing any of tllc facts set 
forth in tlie hill, but each alleging his peculiar T ien s of the 
sereral provisions in qnebtion. 

Cause set for hearing on tlle bill, answers and euliibits. and 
bent to this C'ourt. 

r ,  J. Tllc bill is filed by the plnintiff, a, tlic csecu- 
tor of James Stuart, for tlic pwlmse of getting tlic xdrice of 
tlle Conrt upon tlic conitnictio~i of tlic will of 1ii.j testator, and 
as to liis duty in relation to sc\ era1 particulars which lie men- 
tions. 

Tlle first, second and tliird enq~liries wliicll he proposes. 
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and upon w11icli he seeks the direction of the Court, involve 
the same principle, and may be a z w e r e d  together. 

There is no doubt that lie may give his unqualified assent 
to the beqrrests contained in the first three clauses of the will. 
If the contingent remaindermen should have reason to fear 
that the slaves are, a t  any time, about to be carried out of die 
jurisdiction of tlie Court, they may take such steps as they 
may be ~ d v i s e d  are necessary to Secnre their interests. N o  
trust to. that effect is imposed by tlie will of the executor, 
The sixth clause clearly indicates that the legatees are to have 
the possession of the property-negroes, &c. ; and the quali- 
fication annexed, that " they are to be corisidered my proper- 
ty until such time as I have before stated," if taken literally, 
is senseless and w i d .  A dead man cannot be considered the 
owner of property, and the expression is too vague and un- 
certain to be allowed the effect of confering the title upon the 
executor, in opposition to tlie plain bequests of tlie legatees, 
contained in previous clauses of tlie will. 

A contest between the reniaindernien as to their respective 
rights, may be raised and settled by them a t  the proper time. 
The execntor has nothing to do with it. 

If the fernnle legatees, Uary Allis N e ~ m a n  and Mary R. 
Moore, had been married women at tlie time when tlie mill 
was made, the expi-essions contained in each of the  second 
and t11il.d cla~lses, " for her sole and separate use and benefit," 
would have conveyed n separate interest to the wife ; ( A d a m  
60n v. Armitup,  19 Tes.  Jr . ,  419 ; Goodrum v. GoocErum, 
8 Ire. Eq. Rep. 318 ;) but as they were not, we can see no 
reason why they do not take tlle negrocs and other property 
in the usual manner, and subject, of course, to the rights 
which tlie husband, who111 either of then? has married, or may 
hereafter marry, may iicqriire t l i e re in ju~e  ~izari t i .  In the case 
of Xil ler  v. Binghnm, 1.Ire. Eq. Rep. 423, i t  was decided in 
this Court that, where property mas conveyed to a trustee for 
the sole and srl,ar3c~te m e  of a wornan. then married, arid slie 
survix ed her husband and married again, slie no longer held 
the property to her sole and seprate use, but the whole inter- 
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est in the  personal^ property vested in her second husband. 
The case before us is not so strong, because, in addition to 
the fact that the legatees were, when the will was made, sin- 
gle women, there is no expression indicating a trust for them. 

4th. The widow is clearly entitled to the possession of the 
property given to her for life, and, as an incident thereto, she 
has a right to sell the crops, and applg a snfficiency of the 
proceeds for the cornfortable support of herself and family. 

1 What is not so needed she must lend out, from time to time, 
according to the provision to that effect in the will. That 
duty, in relation to the money arising from this source, is not 
imposed upon the executor in express terms, as it' is with re- 
gard to the  other moneys in the next succeeding clause. 
Hence, we conclude that the testator intended that his widow, 
who mas to have the possession of, and a portion of, the profit8 
arising from the land, negroes, &c., should herself accumn- 
late the balance for the benefit of the children, after her death. 

5th. A fair construction of the fifth clause will vest in the 
executor, for the~pnrpose of accumulation, all the money due 
the testator on any account. W e  can llardly suppose that he 
intended to die intestate as to any part of his estate, and 
money "loaned out" may, to p r e ~ e n t  such an effect, very 
well be construed all other debts due him, as well as those 
created by loans made by himself. The period of acculnulation 
directed for this fund, is ten years, without respect to the 
death of the widow. As she may die before the expiration of 
that period, the question whether the division should be post- 
poned beyond it, may never arise, and it would be preinatnre 
to declare an opinion upon i t  now. I t  is sufficient fur us to 
declare, at present, that it is the duty of the executor to pur- 
sue the direction of the will for the accumulation of the fund 
for ten years from the death of the testator. If the widow 
shall be then living, the Court vi l l  then be prepared to give 
further directions, should any be desired. An account may 
be ordered, should thc parties mish it. 

PER CURIAM. Decree accordingly. 
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FRBXCIS E. RIVES agaimt EDWBRD B. DUDLEY, trustee, and others. 

A corporation whose term of existence is limited to a number of years, may, 
nevertheless, purchase and hold land in fee simple, when authorised by its 
charter. 

Where the purchaser of an equity of redemption, tendered the mortgage-money 
upon a condition which he had no right to make, he cannot, on its being 
refused, insist on an abatement of the interest. 

Where an incorporated company entered upon the land of a feme covert with 
the consent of her husband, and built a bridge on the same, without ally 
conveyance from her, and without any condemnation by legal proceeding, 
and without any compensation, she, and her heirs, had a right to convey 
such bridge and its appurtenances, with the land. 

Where the owner of land sells lots along a space held out by him as being 
intended for a street or public square, and people build houses and make 
improvements along or about the same, relying on such assurance, there ia 
forthwith a dedication of such space to the public use, and he will be 
estopped from hindering ~ t s  use in that way. 

But a permission, by the owner of land, to an incorporated company to build 
a toll-bridge on his land for their gain, does not mule within the principk 
af such dedication by estoppel. 

CAUSE removed from the Court of Equity of Northampton 
County. 

Under an act of the General Assembly of this State, passed 
in 1831, a company was organised, called the Weldon toll- 
bridge company, with power to build a bridge across the 
Roanoke river, at Weldon, and to charge and receive toll 
from passengers. I t  was further empowered by subsequent 
acts, to borrow money, and to issue bonds and other evidences 
of debt. 

In  1832, an act passed the Legislature of Virginia incor- 
porating a company called the Portsmouth and Roanoke rail- 
road company for sixty years, which, in the same year, was 
sanctioned and adopted by the Legislature of this State, and, 
under the two acts, the company by that name was duly or- 
ganised. 

I n  1833, an act was passed by our Legislature, authorising 
this rail-road company to subscribe to the stock of the bridge 
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company, and to extend their rail-road across the river upon 
the said bridge. 

These two *companies continued to use the bridge jointly? 
until 1840, when the General Assembly of this State, in that 
year, passed an act authorising the transfer of the rights and 
property of the bridge company to that of the rail-roadj and 
a merger of the corporate existence of the former in that of 
the latter ; which transfer a'm didy made, according to the 
terms of the act, and thence-forward the Weldon toll-bridge 
company ceased to exist as a corporation. Oqe of the terms 
upon which this transfer was made, was, that the rail-road 
company should pay all the debts of the bridge company. 

Among the debts owing by the Weldon toll-bridge com- 
pany ' tas  one to the Board of Internal Improvements of this 
State for $7945, with interest. On the 20th of May, 1842, 
the Portsmouth and Roanoke rail road company, by a deed 
in trust of that date, conveyed to Edward B. Dudley, the said 
bridge and every part thereof, to secu1.e the said debt due 
and owing to the Board of Internal Improvements. 

Thc Weldon toll-bridge company was also indebted to 
Rochelle and Smith, for work done on the bridge, in the sum 
of $16,000, for which the Portsmouth and Roanoke rail-road 
company gave their note. This not being paid at its maturi- 
ty, suit was brought upon i t  in the Superior Court of Halifax 
county, and at  Fall Term, a judgment was obtained for that 
amount with interest. Upon this judgment an execution was 
taken out, directed to the sheriff of Northampton, by virtue 
of which, the equity of redemption in that part of the bridge, 
lying in that county, was levied upon, and duly sold to the 
plaintiff for the sum of $10,000, he having, in the mean-time, 
purchased the said judgment from Rochelle and Smith. 

I n  1848, by concurring Acts of the Legislatures of Virginia 
and this State, adopting and combining previous Acts upon 
the same subjec4 the Seaboard and Roanoke rail-road com- 
pany was incorporated, with power and authority to construct 
a rail-road from Portsmouth, in the "State Virginia, to the 
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PLoanoBe river, in this State. Under these Acts, this cornpa- 
~ i y  was fortlirvith organisecl. 

Under an Act passed in 1846, the debt dne to the Board of In- 
ternal Improvements, \Tit11 others similarly situated, was trans- 
ferred to the public treasury of the State. 

I n  1650, the Legislature lmsed  an act, by which the pnb- 
lic treasurer was antliorised ': to transfer and surrender to the 
Seaboard and Roanoke rail-road company, the mcrtgage held 
by tlie State on the TJTelclon toll-bridge, on condition that tlie 
said company execute to the public treasurer, for and in be- 
half of the State, the bonds of thesaid company, bearing inter- 
est at  not less tlian six per cent." 

Accordingly, t l x  bonds of tlie company mere executed to 
the pi~blic treasurer, and he, on 21st of January, 1851, for- 
mally eaclo~*secl arid assigned the deed in trust, made to E. 
TI. Dudley, to the said company, whereby this co~~lpany  suc- 
ceeded to all the l.ights of the Boaid ofIiiterna1 Improvernei~ts 
all3 of the State, in respect to this debt aucl deed in trust or 
mortgage. 

About tlie year 1846, the Portsrnouth and Roanoke rail- 
road company ceased to exercise the fiwxliises conferred 
upon it  by law, and became extinct as a corporation. 

On the 4th clay of August, 1851, E. B. Dudley, having 
made due admrtisernent, sold the bridge under the deed of 
trust, at  puhlic auction. This was done at the instance and 
reqnebt of t11c Seaboard and Roanoke rail-road colnpany. At 
wl!ich sale, the plaintiff bid off the property at the sum of 
$19,000. Afterm~rds, on proceeding to con~ply with the 
terms of the sale, he irisisted on retaining all the surplus bid 
by  hiin, aitcr paying the s ~ u n  secnred by the deed in trust, 
but this was objected to on the part of the defeadants, and 
the vllole sum of' $19,000 was paid, and a deed was accord- 
ingljr niacle to liinl by the said trustee. Before tlie mortgage 
or deed in trust was transferred fro111 the Board of Internal 
Iinproven~cnts to tlie State treasnry, but after the plaintiff had 
purc1:ased the equity of redemption, he applied to the Governor 
of tlie State, who was ex oflcio president of the board, to pay 
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up the amount then due on the mortgage, and tendel'edhim 
the money for that purpose, demanding, at the time, that a 
conveyance should Be made by hini of the bridge as now con- 
tended for by him. This was refused by the Governor. On 
the occasion of the sale above stated, on paying the money to 
the trustee, Dudley, the plaintiff gave him notice of this ten- 
der to the president of the Board of -Internal Improvements, 
a=:! warned him not to pay interest on that debt after such 
tender, and that he should contend for the whole balance 
minps the value of the small part in Halifax, after deducting 
the debt and inteyest up to the time of the tender. 

The prayer of the bill is for an account of the fund in the 
hands of the trustee, and that, after discharging the debt, with 
interest, he may have a decree to his portion of the over- 
plus, and for general relief. 

In behalf of the defendants i t  was shown that the Weldon 
bridge, which is now the bridge of the Seaboard and Roanoke 
rail-road company, is about five hundred and ninety yards 
long, and that the larger part of the same is over an island in  
the Roanoke river, called Carter's or Burke's island ; that 
this island is formed by a small shallow and rocky channel, 
called Little river, which leaves the main stream some dis- 
tance a b o x  the site of the bridge, and unites with it again 
below ; that the whole of this island, as also the land covered 
by the water of Little river was, at the time this bridge was 
constructed, the property of Nary Carter, the wife of John 
Carter, who, by virtue of his marriage, had a tenancy for 
their joint lives in the same ; that Carter consented that 
the bridge in question might be erected upon his wife's land, 
but that there mas no such permission given by her; that she 
made no conveyance of any privilege, easement or right to, 
or in, the same, received no equivalent in the way ,of dam- 
age, and that there was no judicial proceeding had to con- 
demn the land to the use of the said company ; that Carter 
died in the year 1843, and his wife in 1847 ;_that her estate 
in this property descended to William R. T. Williams, and 
Martha, the wife of John J. Bell j that Williams, on the 6th 

9 
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of March, 1848, sold his moiety thereof to Bell, who, withhie 
wife, by deed, properly authenticated, conveyed all the land 
upon which the said bridge stands, from the low-water mark, 
on the main river to, and beyond, the northern butment, with 
a space of eighty-feet on either side of the bridge, through- 
out this extent, to the defendants, the Seaboard and Roanoke 
rail-road company, in fee simple ; that the southern butment 
of this bridge, and a small portion of the superstructure, lying 
in the county of Halifax, are the undisputed property of this 
company, purchased under a judgment and execution issuing 
from the Superior Court of Warren county. 

The defendants, the Seaboard and Roanoke rail-road com- 
pany, in their answer, say, that when the said bridge was 
sold by the trustee, he-only professed to sell such right 
as he had acquired by the deed of trust, and that as the part 
above described was vested in them, only the part spanning 
the main channel from the island to the Halifax shore vested 
by such sale in the plaintiff; they insist that the surplus of 
the money, therefore, ought to be divided between them and 
the plaintifl, in proportion of their respective interests in thie 
property, as above set forth. 

The plaintiff, in an amended bill, admitting the facts in 
reference to the title, contended, 

1st. That there was a presumed dedication of the land in 
question, to the use of the public, the same having been used 
by the bridge company, and their assigjlee, the rail-road com- 
pany, for ten years. 

2nd. That the deed from Bell and wife to the defendants, 
the Seaboard and Roanoke rail-road company, passed only the 
land, and did not pass the piers, butment and superstructure 
of the bridge. 

3rd. That when the bridge was sold by the defendant Dud- 
ley, the whole of it was offered (as the whole had been ad- 
vertised) for sale ; that this sale was made at  the instance and 
for the benefit of the Seaboard and Roanoke rail-road compa- 
ny, and that the president and one of the directors of that 
company were present, controlling the saie and bidding for 
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the property, and that no suggestion was made by them, or 
any other person, that less than the entire property, in the 
bridge, was offered and sold ; that these defendants said no- 
thing of any title derived from Bell and wife, and that he had 
no knowledge of such claim until after the sale and the pay- 
ment of his money, when these defendants seized upon it, and 
have, under that claim, held it ever since. H e  says it would 
be zgainst conscience for them now to set up that title, and 
he prays, in addition to his other prayers, that they may be 
compelled to convey this title to him. H e  also prays, that in 
the ascertainment of the surplus, he may not be charged with 
interest on the debt, secured by the deed in trust, from the 
time that he made a tender to the president of the Board of 
Internal Improvements. 

But if the Court shall be of opinion that he is only entitled 
to the title of the defendants, on the condition of paying all 
the money bid by him, he prays that a decree may be made 
in his behalf on those terms. 

The defendants answered, severally, the amended bill, deny- 
ing the allegations, and insisting that the trustee sold only the 
right vested in him by the deed in trust, and averring that 
the deed from Bell and wife, mas not only spoken of, and its 
contents discussed in the presence of the plaintiff, but that 
the deed itself was produced on that occasion, before the 
land was cried off to him. They, therefore, aver that he had 
express notice of this title, arld that there was no suppression 
or other unfair means used to entice the plaintiff into the pur- 
chase. 

There was replication to the answers, and proofs taken, and 
tile cause being set down for hearing, was sent to this Conrt 
for trial. 

Badger, for the plaintiff. 
Noore and Barnes, for defendants. 

PEARSON, J* 1. The plaintiff alleges, that by his purchase 
at the sale, made under execution, by the sheriff of North- 
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ampton county, in January, 1543, he became entitled to tho 
equity of redemption in all the bridge, except that part lying 
in the county of IIalifax, the equity of redeniption in wliich 
part, lie admits, belongs to the defendants, the Seaboard and 
ltoanolie laail-road company ; and he insists, that the excess 
of the proceeds of tlle sale, made by the defendant Dudley, 
it1 August, 1851, after deducting the amount secured by  tho 
deed of trust, shoald be divided between the defendants, the 
Seaboard and Roanoke rail-road company, and himself, in the 
proportion of their ~espec t i re  interests in the equity of re- 
demption, that is, in the proportion of the value of tlle part  
lying in the county of Halifax, to the value of the part lying 
in  the county of Nortlianiptcn. 

The defendants, the Seaboard and Roanoke rail-road corn- 
pany, oppose this clnini, by den~.il ig that the plaintiff ncquir- 
cd tllc equity of redemption in tlllat part of the bridge ly ing  
in the county of Nortliampton, by his purcliase at  execution 
sale ; for, as they insist, the Portsmouth and Roanoke corn- 
p n y ,  the maker of the deed of trust to Dudley, owned but a 
" term of \-ears7' in the bridge, and the equity of ~nedemption 
therein was not liable to execution sale. 

W e  are of opinion that the estate of tlle Portsmouth and 
Roanoke company in the bridge, was not a " term of years," 
but a fee simple, and consequently, the equity of redemption 
was su1)ject to sale under execution. The company was au- 
thorised, by its cl~arter,  to purchase land or have i t  condemn- 
ed for the purposes of the road, and there is an express provi- 
sion that the land, so acquired, sliould be l~elcl and owned by 
t!le company ill fee siiiiple ; so that although tlle existence of 
the company was limited tu sixty years, j e t  the land, acquired 
by it, was owned in fee, and the company conld transfel* an 
wtate in fee therein. 

J3y the amended cllarter in 1840, it is provided, that " :he 
Weldon ioll-bridge, sliall vest in, aild be owned alid possesstd 
by, the Portslnoutll and Roanoke rail-road company, in the 
same manner that all other property, real and pel*sohul, Which 
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has been acquired by said Portsmouth and Roanoke rail-road 
company, is owned, held and possessed." 

I t  follows, tliat the deed to Dudley, having apt words 
therefor, conveyed an estate in fee simple, and that the equity 
of redemption of the company, v a s  subject to sale under ex- 
ecution, by force of the Act of 1812 ; indeed, the title of the 
defendants to the equity of redemption, to that part of the 
bridge lying in Halifax, mas acquired by a sale, under an ex- 
ecution issued from the Superior Court of Warren county ; so, 
both parties cliiim in the same mode ; and if the title was not 
valid, the Portsmouth and Eoanoke rail-road company having 
lost its corporate existence, there would be no one to call up011 
tlie defendant Dudley to account for the excess of the trust 
fund. As both parties assume tliat an equity of redemption 
is divisible, and may be sold in separate parcels, it is unne- 
cessary to express an opinion upon the question ; it is alluded 
to merely to say that we have formed no opinion in ~Segard 
to it. 

2. The defendants, the Seaboard and Roanoke rail-road 
cornparay, oppose this claim by denying that the plaintiff, (if 
by his purchase at execution sde,  he acquired the equity of 
redemption in any part of the bridge,) acquired it in that part 
lying in the county of Nortllatnpton, which iserected over tho 
land, f1-oil1 low-water mark at the north side of the river, 
across tlie island arid Little river to the north butrnent; for, 
as they insist, this part of the bridge was not owned by the 
Portsmouth arid Eoarioke rail-road company, and, conse- 
quently, did not pass by tlie deed to Dudley ; and they contend 
that the plaintifl', if entitled to any part of the excess, is only 
entitled to such part as is in proportion to the value of that 
part of the bridge lyir~g over the channel of the main river, 
cornpared with the value of the part lying in the county of 
I-Ealit'ax (about which there is no dispute), and also the value of 
that part lying over the land on the Northampton side, from 
low-water mark to the north abutment; in other words, as 
the value of tlie middle section (as it  may be termed) is k, 

the value of the rest of the bridge. 
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I n  support of this position, i t  is averred, that the land, upon, 
which the "no&  section" of the bridge is erected, belong- 
ed, a t  tlie time of its erection, to one Nartha Carter, the wife 
of John Carter ; that said John died in 1843, and Martha in 
1847, leaving, as her heirs, one Williams, and JIartha, the 
wife of one Bell ; tliat Williams sold to Bell in 1848, and Bell 
and wife, in 1849, sold to the defendants, all theland covered 
by the bridge, ai~c? 3 slip, eighty feet'wide, fre111 l ~ r n - ~ m t e r  
mark to the north batmeat, whereby, these defendants insist, 
the title to this part of the bridge vested in  them. It is ad- 
mitted, tliat the bridge was built on said land by tlie consent 
of John Carter, but i t  is deniec? that there ever was any judi- 
cial condemnation of tlie land to the use of the company, nor 
was there ever any conveyance of the same, or any g ~ a i i t  of 
the privilege to erect tlie bridge, made by  JIartha Curter to 
the company, but the bridge was built without her consent, 
and withont any daniages paid or secnred to her. 

To meet this objection, tlie plaintiff, by an amelided bill, 
admitting the facts in reference to the title of the land, and 
the deed made by Bell and wife to the clcfenclauts, the Sea- 
board arid Roanoke ra i l - rod company, insists, in tlie first place, 
that there was a presumed dedication of tlie land to the bridge 
company, tlie bridge having been used by tliat con~pany and 
the Portsmoutli and Roaiiolie rail-road company, from 1837, 
until about 1845, when the company lost its cor1)orate exist- 
ence, say eight years in all, and two Sears after the death of 
John Carter, dnrins which time, Martlia Carter, was r~ot  uo- 
der the disability of covertnre. 2nd. That the deed to Bell 
and wife, (if there was no dedication,) lmsed only the land, 
and did not pass the piers, butinent and superstructure of 
the bridge. 3rd. That the president and some of the direc- 
tors of the company were present, and bid for the bridge, a t  
the sale made by the defendant Dudley, and did not make 
known, in  any manner, that the company claimed the bridge, 
or any part thereof; but concealed the fact that any claim 
was set up, other than that which Dudley was about to sell, 
whereby the plaintiff was induced to bid, arid become the 
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pnrchaser, under the belief that he would acquire title to the 
whole bridge ; and the prayer is, that the defendants, the 
Seaboard and Roanoke rail-road company, may be decreed 
to release to the plaintiff any title that may have been ac- 
quired under the deed of Bell and ~ ~ i f e .  

As to the question of a dedication : The usw of the ease- 
ment, by the bridge company and the Porkmouth and Roan- 
oke sdl-road company, after it succeeded to the rights of the 
formcr, was continued 73nt for tight yeai's. This is too short 
a time to raise a presumption of a grant, or in which to ac- 
quire title to an easement by prescription. Tn-enty years is 
the shortest period that is allowed to hare that eRect. This 
was admitted by the counsel for tlie plaintiff; but he insisted, 
that the principle of a dedication to the use of the public, wae 
aItogether different fi-oin that of prescription ; the former is 
not based on tlie iden of presuming a grant, and no particular 
length of time is necessary to give it efl'ect; it may, under 
peculiar circnmstances, hare eEect im.ino&ateZy. 

The plaintiff cannot sustain lli~nself upon the principle of a 
dedication to the use of the public. John Carter, at the time 
the bridge was l~uilt ,  l i d  only a pnrticulni estate; the fee was in 
Martlia Carter, his wif'e. I t  is settled, ihat a dedication by 
the owner of a particular estate, will not bind those in re- 
mainder or reversion, or prevent them from stopping tlic way 
dedicated, when the estate comes into possession ; II7ood v. 
Teal, 5 B. and A. 454. Bnt we will waive this objection for 
the sake of avoiding the point presented by the fact, that the 
bridge was used for two years af'ter Martha Carter  as dis- 
covert, and put our opinion upon the broad ground, that the 
principle of dedication has no application to the case. 

What is the principle ? I t  is this : if the ownel. does an 
act, whereby lie signifies his intention to appropriate land to 
the use of' the public, as :t highway or strect, or square, to be 
nsed by the public as a pleasure ground, or the like, and in- 
d i v i d ~ ~ a b ,  i n  consepenco of this act, pu~chase  p ~ o p e ~ t y ,  or 
build houses, with wfe~ence to its being so used by the public, 
and become interested to have i t  so continue, he is precluded 
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from resuming his private rights of property over the land, 
because i t  would be fi.uuc2icZent in him to do so. When in- 
dividuals hare become interested in reference to the use of 
the land by the public, the dedication takes effect immediately. 
Without such particular shoving, lapse of time, as in cases 
of prescription, raises a presumption that a resumption of the 
private right would be injurious to interests acquired on the 
faith of its continuing to be used by the public, and the re- 
sumption ~ o u l d ,  therefore, be franclulent. The dedication to 
public use does not operate as a g?nnt, but as an estoppel in 
pais. The doctrine is adopteg, en: neces.sitate, because there 
can be no gmntee, and regarding it, not as transferring a right, 
but as operating to preclude the owner from resuming his 
right of private property, on the ground that i t  would be 
fmudnlent in him to do so. We are freed from the necessity 
of inventing an anomalous interest, whicli passes without any 
legal ceremony, and rests without any legal owner. See notes 
to Dowaston. x, P u y n e ,  2 Smith's Leading Cases, 90, where 
the English and American cases are examined with great abil- 
ity, and the above principle is clearly deduced. 

By way of illustration : If the owner of land makes a street 
opening into ancient streets at both ends, and builds a double 
row of houses, and sells or rents the houses, this is instantly 
a street or highway ; Tfi~oclyer v. XIucltlelz, 5 Taunt. 125. 
So, if the owner of a tract of land lays it off into streets and a 
public square and lots, and sells the lots, this is fortlirvith a 
dedication of the streets and square ; City of Cincinnati v. 
White, 6 Peters 431 ; 3 e w  Orleans v. The Upited Slates, 

10 Peters 662. 
I n  our case, there is not a singlc element upon ~ h i c h  the 

principle of dedication rests. Tlie land was not ayp~oprialed 
by $he ozuner to thepcblic: use. On the contrary, the bridge 
company entered aud appropriated the land to its own pur- 
poses. Tlie suggestion, that the company intended the bridge 
to be nsed by the public as a " toll-bridge" has no bearing 
on the question. The same may be said of every rail-road. 
The point is, this property was not to be that of the public, 
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but was to be the private property of the company, to be used 
by  it for gain ; and the cil-cunlstance, that its use would be of 
public convenience, is eatirely collateral. So, the dedica- 
tion was not to the public. 

N o  incli~icluals l ~ a d  acpuiwdprope~ty or interests, in refer- 
euce to this land, as having been dedicated to the public, and 
without " t l latparticz~lar showing," as we have seen, the ded- 
ication can only be perfected hy lapse of time. I n  the last 
place, liere was a company capable of purchasing and taking 
by grant ; so tlle necessity, because there could be 120 gra* 
tee, did not call the principle of dedication into operation, or 
justify any departure from the ordinary modes of acquiring 
title to land. 

I t  was the folly of the company to build the bridge with- 
out securing the title to the land, and the interest is so large, 
that we earlnot l1elp being astonished a t  tlle negligence or 
ignorance of its agents, 

2. If one enters upon the land of another, and builds there- 
on a house, bridge or other fixture, the owner of the larid is 
untitled to the house, bridge or fixture. This is familiar 
learning. \Tliether the party can, in equity, recover com- 
pensation from the owner, who stands by, and sees him ex- 
pend his money, depends on circumstances. ~ 1 6 ~ ;  v. Qrq- 

f i b ,  2 Dev. aud Bat. Eq. 9, But this is beside our question. 
W e  are of opiaioii that the deed of Bell and wife, did pass to 
the defendants, the Seaboard and Roanoke rail-road compa- 
ny, the p ie~x ,  bntment and superstructure of tlie bridge, as 
well as the land on which i t  was situate. 

3. This is a question of fact. The defendants, in their an- 
swer to the ainencled bill, aver, that the plaintiff liad fu l l  no- 
tice of tlle existence of tlie deed of Bell aiid wife, before he 
became the purcliaser; that tlie defendant Dudley, a t  the 
opening ot: the bidding, stated, in the presence of the plaintiff, 
that lie sold only such right arid interest as lie liad a right to 
sell, under tlie deed of' trust to him, and that Bell, at  tlie time, 
produced, and either read or recited, the contents of a copy 
of the deed, wllich had been executed by hi~nself aud wife, to 
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the defendants, the Seaboard and Roanoke ~'ail-ro:~il compa- 
ny, in  the presence and hearing of the plaintiif'. Tlrcse facta 
are  proven by the witnesses Siininol~s, C~mvder  and IZell, and 
fully establisll that the plaintiff had nntice of tile cl;ii!n of the 
defendants, under Bell and wife, bei'oi-e lie pn~-eli::se,l. I t  is 
true, the purpose aromecl by Bell, and liis reason ti)]. reading 
8 copy of the deed, mas to assert his own rig!lts, i f  Ilc li.~d any; 
but  nevertheless, tlie plaintiff,  as thereby inf':):.nictl of tho 
fact, that the defendants liad procured the esccntiori of that 
deed. Whether the defendslits hntl thfreby acy-iiwd any 
rights, and to what extent, was a question mhicli c~)n ld  not 
then be determined ; but notice of the existence of  tlie deed, 
was sufficient to prevent the plaintiff from Iinving tile aid of 
the principle of equity, wl~icli he iiivolres for the pnvpose of 
being relieved from the effect of that deed. I I e  lirul notice, 
and was, therefore, not deceived ; altllongh hc may have been 
mistaken as to 'die legal effect of tlie deed. 

I t  rnnst b e  declared to be the opinion of the Conrt, tliat the 
plaintiff has no title to the a northern section" or tliat part  
of the bridge on the north side of the river, from low-water 
mark to tlle north butment. 

3. IIaving decided that tlie plaintiff is liot entitled to tho 
north section of the bridge, i t  follom tliat tlie mode of divi- 
ding the s u p l u s  suggested by him must be rejected. T e  also 
reject the mode suggested by the defendants. A s  tlie Ports- 
mouth and Roanoke rail-road colnpariy did not o\vn the north 
section, i t  did not pass by the deed of trust to the defendant 
Dudley, and was not sold by him, and must consequently bo 
put o11t of the case. 

The excess of the fnnd, after deducting the debt secured by 
the deed of trust, together wit11 i n t e m t ,  will be divided be- 
t ~ e e n  the plaintiff and tlie dcf'endants, in the prol~ol-tion of 
the value of the middle section, to t l ~ a t  of the south section 
or part lying in tlie county of IIalifax ; for this purpose a 
cornmissioner will be appointed to nialie thc valuation and di- 
vision. The cost will be paid out of the fund. No  abatement 
of interest upon the debt secured by the deed of trust, is al- 



DECEMBER TERM, 1856. 189 

Rives u. Dudley. 

lowed ; because the plaintiff, at the time he made the tender, 
required, as a concurring stipulation, that a release of the lien 
in the whole bridge should be executed to him ; whereas, the 
defendants, the Seaboard and Roanoke rail-road company, 
had the equity of redemption in the south section. 

PER CURIA& Decree accordingly. 

M E M O R A N D U M .  

*,*WILLIAM A. JENKINS, Esquire, of Warrenton, was elected Attorney 
General, from and after the end of the session of the last Legislature. 

MR. BATCHELOR, who had been appointed by the Executive, to the office 
of Attorney General, until the end of the Legislature, resigned the same at an 
early day of the session ; whereupon, WILLIAM H. BAILEY, Esq., of Hillsbo- 
rough, was elected ad interim, and attended to the State causes during this 
term. 

No-&-His Honor, the CHIEF JUSTICE, was detained at home for aeverai 
days during this term, by the extreme illness of one of his family. 
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J. G. LEA ,and others against THOMAS J.  BROWN and others.* 

A bequest of slaves, with a provision by which they may be supported with- 
out working like other slaves, is a violation of the policy of the State and 
void. 

A bequest of two hundred acres of land and three thousand dollars, with a 
family of slaves, who were valuable, with a provision that on &he death or 
insolvency of the legatee, one of the slaves should select an owner, who 
was also to take the land and money, with an injunction that the slaves 
should be treated kindly and humanely, is manifestly for the ease and bene- 
fit of the slaves and against the public policy. 

Where a devise of land fails, because it is void, or by reason of the death ( f 
the devisee, the subject devolves upon the heir-at-law, and the residuary 
devisee is not entitled to it. 

Where there is no express general gift of the residue, and it appears from the 
the face of the will that certain slaves, intended to be liberated, were not 
intended to be included in a clause bequeathing a restricted residue, such 
slaves will not pass by such restricted clause, but will go to the next of 
kin under the statute of distributions. 

CAUSE removed from the Court of Equity of Caswell. 
'l'lie bill was filed by the plaintiffs, to wit, the next of kin 
* This and the next case, GTaham v. Little, were decided at the last term, 

but accidentally omitted in the reports of that term. 
1 
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and heirs-at-law of Nathaniel Lea, against his executor, and 
against the legatees mentioned in the 5th and 6th items of 
the will. The ground of claim was that, as to Fanny, Mariah, 
Mary Anne, &c., and as to the land, given for their comfort 
and assistance, and as to the sum of $3,000, the legacies were 
void, as being agahst the policy of the law with regard to the 
emancipation of slaves, and asking for an 'account and distri- 
bution. 

The defendants answered, setting forth the fact, that the 
slaves in question were not able to work and earn profits; 
some being passed the years of labor, and the others children, 
and insisting that i t  was only intended that they should be 
dealt favorably and humanely by as slaves, and that the land 
and money was not an unreasonable con~pensation for taking 
care of unprofitable slaves. They also contended, that if the 
said provisions were declared void, the property would not 
g o  to the next of kin and heirs-at-tw, for that there was a 
general residuary clause that embraced it. 

The following is the material portion of the will of Nathan- 
iel Lea, viz : 
'' Item 2nd. I desire my executor to pay ail my jvst debts. 
'' Item 3rd. The negroes bequeathed in this clause of my 

will, having been faithful to me and served me well, attend- 
ed and nursed me in my long and painful sickness, I hereby 
bequeath to my friend Thomas J. Brown, of Caswell county, 
my servant Milly, Nariah and two children, Nat and Dilla, 
Mary Anne and her child Milly, Vic and old Fanny, and. 
such other children as they, or any of them, may have after 
the date of this my will, and I hereby enjoin on my friend 
Thomas J. Brown, to take care of the said slaves, treat them 
kindly and humanely, as they have been to me faithful and 
obedient servants. I t  is further my will, in regard to the 
slaves mentioned above, that the said Thomas J. Brown shall 
have the use and benefit of the said slaves only during his 
life, and at  his death, or in the event he should eyer become 
so insolvent and unable to pay his debts without the sale of 
the aforementioned slaves, then, on the happening of either 
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of the said events, the said J&lly, if alive, shall select a mas. 
ter, and all of the above-mentioned slaves I hereby bequeath 
to the person she so selects ; and should she be dead, then I 
desire Mary Anne to make the selection, and should she be 
dead, I desire Mariah to make i t ;  each one to select in order 
a s  I have named, and all of the said slaves, and their increase, 
mentioned in this clause, to go together ; my chief aim and 
object being to give the aforesaid s!aws good masters, if pos- 
sible, or a small reward for their f&ithfnl service to me. I 
further bequeath to my friend, Thomas J. Bromn, three thou- 
sand dollars, to be paid out of any moneys I ma,y have, to ena- 
ble him to pay the expense of keeping the said slaves, they 
being women, and can yield no profit of great amount. But 
should the said Brown become insolvent, or should die, then 
I bequeath the said sum, or such portion as remains unex- 
pended by him, to the person that may become the master of 
the slaves as provided for above, my desire being, 2nd I so 
will it, that the said money, or the portion of' it remaining, shall 
go to the person owning the slaves, as a compensation to them 
for their trouble in part. I give to my friend, Thomas J. 
13rown, two hundred acres of land, at the south end or side of 
my home tract, beginning, kc., (describing it). My will is, 
that the said Brown sliall have the said land during his life 
only, or in case lie remains solvent; but should he die, or 
becorne insolvent, then my will is, that the said land shall go, 
and it is hereby given, to such person as shall be, upon the 
happening of either of the said events, the master or owner of 
said slaves mentioned ahove. I bequeath to Thomas J. 
Brown my dining tables, all my silver-ware, castors, glass and 
earthen ware, knives and forks, and all the furniture of every 
description belonging to my table; one carryall, one cow and 
calf, one horse, one two-horse wagon and harness. 

" Item 4th. I give to Dr. Nathaniel S. Graves five hundred 
dollars; to Nathaniel L. Johnston, to Nathaniel L. Lindsay, 
to Nathaniel L. Lea, son of Thomas Lea, each two hundred and 
fifty dollars. 

a Item 5tli. I give and bequeath the remainder of my slaves 
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not herein specifically bequeathed, to thechildren of (my) de- 
ceased sister, Rebecca Williamson, wife of George William- 
soh, to the children of my deceased sister, Delila Graves, 
wife of Jerry Graves, to iny sister Elizabeth Graves, to my 
brother Thomas L. Lea ; my will being that the said slaves 
shall be divided into four equal parts, and Thomas L. Lea 
to take one part, Elizabeth Graves to take one part, the chil- 
dren of my sister llekecca to take one part, and equally di- 
vide the said part among themselves, but in no event to sell 
them for a division. The children of my sister Delila to 
t&e one part, and equally divide them among themselves, 
but in the division of this share, the children of A, C. Lindsay 
by his first wife, Elizabeth, are to have the share their mother 
would take were she living; but in this division there must 
be no sale f6r a division, as my desire is that all my slaves 
are to be kept in families as far as possible, and not to sepa- 
rate them tmnecessarily. 
" Item 6th. I desire that all my personal estate, not herein 

bequeathed, be sold, and the proceeds, after payment of my 
debts and special legacies, to be equally divided among the 
same persons, and with the like equality as my slaves are, as 
mentioned in the fifth clause of my mill. I desire, and helre- 
by bequeath, all money arising from any source to be divided 
in the same way, but I hereby release to each and every per- 
son that may have any account on my shop-book, the respective 
sums that may be charged in the said book against them, 
and I hereby enjoin upon my executor not to collect any of 
the said chaxges on the said shop-books, for the reason that I 
am certain they have not been kept accurately, and as my 
health has been tos feeble to give to i t  the close attention it 
deserved : I therefore release all the claims to the persons 
who stand charged. 

Item 7th. I give to my friend, Dr. James E. Williamson, 
sen'r., five hundred dollars. 

"Idem 8th. I devise to my nephews, James Williamson, 
John L. Williamson, George Williamson, Ben. Williamson, 
Thomae L. Williamson, Weldon E. Williamson, sons of Geo. 
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Williamson, all my real estate, of every kind, wherever it may 
be, except what is herein specifically bequeathed to Thomas J. 
Brown, to be equally divided among them, share and share 
alike. 

*'Item 9th. I hereby strictly enjoin upon my executor to 
see that in the division of my slaves, families are to be ae 
little separated as possible. 

" Item 10th. My will and desire is, and I so declare it, that 
should any ofmy next ofkin, either directly or indirectly dispute, 
or in any way attempt to set aside, this my last will and tes- 
tament, then, should they fail, the said party or parties, if they 
take any legacy nnd,er this will, for their unkind way in try- 
ing to defeat my intentions, shall forfeit all interest and lega- 
cies hereby given them, and the part so forfeited shall be 
divided among nly next of kin and legatees named in the 
fifth clause of m y  will ; but should either, or any of the par- 
ties mentioned in said clause, be the party so attempting to 
defeat my intentions, then my desire is, and I hereby so devise 
and bequeath it, that the part so forfeited, shall go to the 
others mentioned, who do not join in defeating my will. 

Item 11th. I hereby nominate and appoint my friend 
Thsmas J. Brown, the executor of this my last mill and testa- 
ment, being fully assured that he will faithfully execute my 
lest will, as far as he has the power ; and for the purpose of 
giving him a full cornpensation for his trouble, I hereby be- 
queath to him, in addition to the commissions that may be 
allowed him by the court, five hundred dollars." 

The cause was set down for hearing on the bill, answers 
and exhibit, and sent to this Court. 

iM2Ze.r and Norehead, for plaintiffs. 
n yo ore, Xorloood and Ilill, for defendants. 

PEARSOK, J. It may seem hard that one is not aIlowed to 
dispose of his own property as he pleases ; but private right 
must yield to the public good. The policy which forbids 
emancipation, unless the fi.eed negroes are sent out of the State, 



146 PN THE SUPREXE COURT. 

Lea v. Brown. 

and the policy which forbids qua& emnncipalim, by which 
particular negoes are to be allowed privileges, and aye not 
t'o be reqwired to work like other negroes, but to some extent 
are to$ have a discretion either to work or not to work, as they 
may feel'inclined, is f d l y  settled by the ~umerouscases which 
have been before onr Court, and is strongly enforced by tlie 
Legislatu~e. Rev. Code, ch. 107, sec. 28 : " NO persoh under 
any pretence wh~ teve r  shall hire to his slave, or t~ a shve  
under his control, his time, on pain, &c." "It  shall be the dudr 
of all grand juries to make presentment of any slave who shall 
Be permitted by his master to go a t  large, liaving hired his 
own time, &c." Sec. 29 : " No slave shill1 go a t  large as a free 
man exercising his own discretion in the e rnylopent  of his 
time ; nor shall any slave keep lisnse to  him, or lierself, as a 
free person, exercising the like discretion in tlie employment 
of his or her time; and in ease the owner of the slave shall: 
consent to the same, or connive thereat, he shall be deemed 
guilty of a misdemesnor." 

I n  our case had tire testator tried on purpose, he could not 
have more directly violated the provisions of this Statute, or 
moreeffectually contravened the fixed policy of the State. IIere 
we have a family of negroes with two hundred acres of land, 
2nd three thousand dollars in money, to provide for their sup- 
port, so that they may not fie mad& to worh Zihe other negrors, 

But it is said for Mr. Brown, the slave Fanny was near sisty 
years of age, Milly, forty-five, Mariuh arid Mary Anne, each, 
twenty or twenty-five, and the rest small cliildren, and the be- 
quest being to ltirn only for life, during whicl~ time they would 
probably be a charge, the use of the land and money was not 
an unreasonable provision. Concede tliat, if the matter hat3 
stopped here, this provision u-onld not have been much out ot' 
the way, how is it to be accounted for, that upon tlie death or 
insolvency of Mr. Brown, he is to have a successor, who is to 
be chosen by Milly, if alive,if she be dead, by Mary Anne, and 
in case of her death, by Mariah? Such a provision is unusud, 
and proves tliat the object was to confer a benefit upon the 
slaves, and that neither Mr. Brown nor his successor were the 
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objects of the testator's bounty, and were but "nominal do- 
nees." Sorry v. Bright, 1 Dev. and Bat. Eq. 113. Add to this, 
that the successiw so to be chosen is to have the two hnndred 
acres of land, and $3000 in money, for, and in consideration of, 
his accepting the absolute owlzership of some ten or a dozen 
slaves. Under these circumstances, conld Mr. Brown, or his 
successor, with a clear conscience towards the testator, make 
the negroes work like other negroes do2 The thing is too 
plain for discussion. 

The testator betrays a consciousness that his purpose was 
questionable by denouncing a forfeitnre against all who should 
oppose his wishes. But his was a mistaken charity which the 
Inn- forbids. The result, if his intentions are to be carried 
out, will be to establish in onr midst a set of privileged 
negroes, causing the others to be clissatisfied and restless, and 
affording a harbor for the lazy aud evil disposed. 

We had some difficulty as to the construction of the will in 
regard to '& the dining tables, silver-ware, glass, and carryall, 
kc.," given to Mr. Brown. Werc they intended for the use 
of these negroes, or a beneficial gift to him ? They are put in 
the same clause with the bequest of the negroes, and the land 
and money intended for them, and there is a distirict legacy 
of $500 given to him as a compensation f'or his trouble, in ad- 
dition to the commissions allowed by l aw;  but on the other 
hand, lie was an intimate friend of the testator, as appears from 
several parts of the will. Articles like these are such as one 
usually leaves to his friend, and are not at  all suitable for 
negroes ; besides, they are not made subject to the provision by 
which to follow them, and do not pass with the land and mone? 
to the snccessor of 31r. Brown. These considerations satisfy 
us that the beneficial use was intended for him, and such will 
be declared to be the opinion of the Court. 

The disposition which the testator attempts to make of these 
slaves, money and land, being void, the question is presented, 
does the right devolve upon the next of kin and the heirs-at-law, 
for whom Mr. Brown will be declared a trustee ? or are the lege- 
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tees named in the 5th item, entitled to the slaves and money, 
and the devisees named in the 8th item, entitled to the land? 

In  regard to the land there is no difficulty ; for i t  is a well 
eettled rule that all real estate which is not eflectually d i e  
posed of by the will, devolves upon the heir-at-law, and a 
residuary devisee can take nothing except what appears f ~ o m  
the will it was intended for him to take. So that, if a devise 
fails to take effect became i t  is void, or hy reason of the derth 
of the devisee, the subject devolves upon the heir, and the 
residuary devisee is not entitled to it-there being no reason 
for substituting a presumed general intention in place of the 
particular intention which has failed. 

But i t  was insisted that in r e p r d  to the personal estate, a dif- 
ferent rule is well settled by the courts of England, and has 
received tlie sanction of several cases in our own courts, by 
which the residuary clause is enlarged so as to embrace all 
property not effectually disposed of, and thereby give to the 
residuary legatee the benefit of all legacies that failed either 
by reason of lapse, or of being declared void on the ground of 
a presumed general intention against intestacy ; and i t  was 
contended that, according to this rule, the legatees named in 
the 5th item became entitled to these .slaves and the money 
by force of the 6th itern. As the intention of the maker of 
a will ought to govern its construction, both in respect to per- 
sonal and real estate, it would seem that the same rnles of con- 
struction ought to be applied without reference to the different 
kinds of property, and the conclusion that, according to the 
rnles which have been adopted in res1)ect to personal property, 
these slaves, whom i t  was specially the intention of the testator 
to favor, are to be sold to the highest bidder,.like so many 
horses and hogs, in pursuance of hispresumed general intention, 
is so monstrous as to furnish an instance of tlie reductiu a d  
absurdurn., From these considerations we held the question 
under an advisari, for the purpose of examining the cases dnd 
reflecting upon the reason of the thing. 

I n  case of intestacy, the whole personal estate devolves thpon 
the administrator, and by the old law, after paying the funeral 
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expenses and debts, the administrator kept the surplus for his 
own use. So, in case of a will, the whole devolvedwpon the 
executor, who, after paying the funeral expenses, debts and 
legzcies, kept the surplns for his own use. The law was 
changed in respect to administrators by the 22, Charles 11, 
(called the statute of distributions), and by it administrators 
were required to divide out the surplus Rmong tlie next of kin. 
But this statute did not apply to executors, and they still kept 
the surplus for their own use in this State until 1789, when 
they were required to divide the surplus among the next of 
kin ; Rev. Code, ch. 46, sec. 24. The law remained unchanged 
in England by any statutory provision until 1632, Will. IV, 
when executors were required to divide the surplus anlong 
the next of kin. 

But, in the mean time, the Chancellors in England, upou the 
idea that it was not just for executors to keep the surplus for 
their own use, took the matter in hand, and exerted their in- 
genuity, when there was no residuary clause, to convert execu- 
tors into trustees for the next of kin whenever it was possible to 
do so ; and where there was a residuary clause they enlarged i t  
so as to include every thing that was not eflectually disposed of 
by the other parts of th.e will, for the purpose of preventing the 
executor from keepingit for his own use. This was done upon a 
principle similar to the doctrine of cypres, according to which, 
if the particular purpose intended cannot be carried into effect, 
the f'urid will be applied to some other pnlpose as near like 
it as may be. So, if the particular individual, for whom a 
legacy was intended, could not take i t  because of his death in 
the testator's life-time, or because the legacy was void, it was 
held that it should pass to tlie next object of the testator's 
bounty and fall into the residnnm, upon the presulliption that 
the testator had a general intention to give this additional 
bounty to the residuary legatee, rather than die intestate in 
respect thereto, and let it remain in the hands of tile executor 
for his own use. Under the operation of this I&, residuary 
legacies, which are usually intended to embrace such srnall 
matters as may have beeu forgotten, or were Zoo tedious to 
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mention, oftentimes becorne an important part of the will and 
passed the bulk of the estate ; Cambridge v. Rous, 8 Ves. 14, 
is an apt instance. l'l~is reasoning may be sound in regard to 
lapsed legacies, on the gronncl that tlie will spealcs at the death 
of the testator, ~rl ien lie niay be supposed to have been made 
aware of the death of'the legatee, and for that reason, to have 
an intention to include the subject of tlie lapsed legacy in the 
residugr~r -"- J r . l ~ l l l c ~ ,  --.---- bnt it is not sonnd ill r e p d  to 1omcies --a de- 
clared void ; for at tlie death of the testator he snpposes that 
he has made an effectual disposition of tlie snbject to one, and 
cannot be presumed to intend to givc it to another. 

Bnt, our courts liaving discaldetl the doctrine of eypyes, me 
will not stop to inquire lion- far every corollary, or crnarintion 
from it, is affected. Eor  will we stop to inquire how far the 
act of 17S9 renclers the rules of construction, adopted in Eng- 
land prior to 1832, inapplicable here ; (Bulston v. TeZjiair, 2 
Dev. Eq. 255, shows that the act of' 1789 affects the English 
rule to some extent, and Ii7irkpatrick. v. Rogers, 6 Ire. Eq. 
130, 13uclson v. Pierce, 8 Ire. Eq. 126, Yip2x.n v. ElZistn, 
12 Ire. Rep. 61, Lowe v. Carter, 2 Jones' Eq. 377, all make 
exceptions to the general rule,) because the doctrine, if it 
be unimpaired and of full authority 'In our courts, has 110 

application to this case ; for in the will now nncler consiclera- 
tion, tliere is no general resic-uarg clnuse, or as E~FFIN, C .  J., 
expresses it in Sorry v. Bright, " no express general gift of 
the residue," wilich is necessary in order to make the doc- 
trine applicable; and this will has, upon its face, f~111 proof to 
rebut the presumption of any intention that these slaves and 
xuoney were to pass under either the 5th or the 6th items. 

The testator, having given the daves in controversy, and the 
money and land, to Mr. Xrown, and made other specific and 
pecuniary legacies, divides the residue of his estate into four 
classes, 1st : His slaves ; 2nd, his personal estate, that is, such 
as he intends to be sold, viz : horses, cattle, farming tools, &c. ; 
3rd, debts due to him, viz : notes, accounts, &c. ; 4th, his land. 

By the 5th itern he gives tlie "remainder of my slqcves not fiere- 
in speci'cnlly bequeathed," to certain legatees-among who111 
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he directs they shall be divided so as not to separate families, 
and L b  irz n o  men$ to sell them f o r  a division;" and in providing 
a snhdivision, he again repeats, "in this division there must 
be no sale," &c. This is not a general residuary clause, and 
tlie mind rejects at once the 'suggestion that it was intended 
to include in it the slaves in controversy. They are as clearly 
exeluded from it as if the testator had specially excepted tliem 
1)y name. 

E y  the 6th item, " I desire that all my  personal estate not 
herein 6rpsenthed be sold, and the proceeds, after paying debts 
and special legacies, to be divided among the same persons 
ax my drives are, as mentior~ecl in the 5tli clause." This is not 
n general residnary clanse. The words " as my slaves arc," 
referring to the 5th item, prove that this only includes articles 
of personal property, otlier t l~an  slaves-such as lie intended 
to be sold; and the b c t  that he directs these a~ticles of personal 
property to be sold, dewonstrates that it was not his intentio~i 
to include in it the slaves that he intended to f j ror  more than 
his other slaves. In fact it demonstrates his intention to be to 
rzcluc7e them. For if he is so regardful of his other slaves as 
to separate thein from the rest of his property and put them 
in a class to thoxnsclves so as to litlre tlmn divided withont 
being sold, alti,ougll the sarnc persons are to liave tliem as 
are to get tlie proceeds of the sale, much more must i t  liave 
been far from his intention to class with these articles his 
favorite slaves. I n  Y,i~ia v. X'llison, supra, and Lowe r. 
Carter, supra. it is held that a direction to sell the residue 
cxclndes from a general resid1ia1.y clause choses in action, 
because snch things as accounts, debts, c h . ,  are not the subject 
of sale by esecntors and ad~ninistratoi.s. The principle applies 
here, because the testator expresJy declares that even his 
l e ~  favored slaves are m t  to be 80X. 

In the same item he adds, "I  desire all money arising from 
any sourco to be divided in the same way," except the accounts 
due on his shop-books, which he releases. This exception 
shows what is incant by " money arising from any source," and 
proves this not to be a general, but s restricted, residuary 
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clause, having reference only to what was due him on bonds 
and accounts, (other than shop accounts), but certainly having 
no reference to the money that might be made by the sale of 
his favorite negroes ; in the same way that the 8th item, "I 
desire all my real estate of every kind, whatever it may he, 
except what is herein specifically bequeathed to Thomas J. 
Brown, to be equally divided between" certain devisees, 
cannot, by any e&rt or ingenuity, 5s made to embrace the 
200 acres devised to Mr. Brown. 

The legacy of $3000 is given to Mr. Brown on account of 
the slaves, to attend them as an incident ; it follows that that 
arnount is likewise excepted out of the a h v e  items on the 
ground that the incident follows the principl. For as there 
is a plain intention that the legatees, named in the 5th item, 
shall not take the negroes, there is the same intention in 
respect to the money. 

There will be a decree declaring that Mr. Brown holds the 
negroes and money in trust for the next of kin, and the land 
in twst for the heirs-at-law. 

PER CURIAM, Decree accordingly, 

EDWARD GRAHAM against THOMAS P. LITTLE and another. 

Where a young man, living with near relations who hat1 great influence over 
him, was induced by the nlisrepresentations of these relations as to the na- 
ture of a decree in  the Supreme Court theretofore rendered between them, 
to execute a bond for a large sum of money by way of correcting sucll 
decree, the Court of Equity enjoined the collect~on of the bond and order- 
ed to be cancelled. 

APPEAL from the court of Equity of Wake County. 
A bill was filed in the year 1847, in the court of Equity of 

Wake County, by the plaintiff in this snit, and his two brothers, 
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Charles Graham and Hamilton C. Graham, against Thomas P. 
Little, executor of William P. Little, and of 5Irs. Anne Little, 
widow of the said Wm. P., Charles E. Skinner, who had 
married a danghter of said Wm. P., and others, the object of 
which bill was to ascertain judicially what was due and owing 
to the plaintiffs in that suit from the estate of Wm. P. Little, 
who was their maternal grandfather, their mother, the daugh- 
ter of Win. P. Little, and 311s. Anne Little, then being dead; 
which snit, when properly constituted, was set down for hear- 
ing, and sent from the said court of Equity of Wake County, 
to the Supreme Court. A t  December Term, 1851, of this 
Court, a report was made of the administration of the assets 
and the state of the claims of the various legatees under the 
will of Wm. P. Little, and there being no exception to this 
report, a decree was passed, commanding, among other things, 
that Thomas P. Little, as executor of Wm. P. Little, shonld 
pay to the use of the plaintiff and his said brothers, Charles 
and Hamilton, the sum of $2,922,28, with interest from the 
11th of January, 1851. By the same decree i t  was ascertained 
that the executor of Wm. P. Little was indebted to George 
Little, another son of Wm. P. Little, in the sum of $2,995,03 ; 
to Mrs. Mary Mosely, a daughter of the same parents, in the 
sum of $2,345,03 ; to Charles E. Skinner, husband of Susan 
Skinner, another daughter of the same, $2,052,53 ; to William 
Little, jr., in the sum of $2,54O,O3 ; to Edward Tarry, husband 
of Lucy, another daughter, in the sum of $4,093,02. 

The controversy in this case (see 5 Ire. Eq. 407,) tiwned 
materially upon the will of Win. P. Little, which wasas follows : 
" In  the first place, I give to my wife, Anne, all the negsoes 
which came by her, and all their past as well as futureincrease. 
Secondly, I lend to my wife, during her natural life, a11 the 
residue of my estate, real and personal. Thirdly, at  the death 
s f  my wife, I give to all my children, who may be then living, 
an equal part of the residue of my estate, both real and per- 
sonal, and in case any of them die previously, leaving issue, 
I wish said issue to have the portion which their parents would 
have drawn if living, due regard being had to such as may 
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have received any advances either from me or their mother, 
a t  any time previous to her death, out of my estate." He ap- 
pointed his wife, Mrs. Anne Little, the defendant, Tl~omas Y. 
Little, and George Little, his executors, with full power to 
sell any pa r t  of his estate, either real or personal, without any 
order or decree of any court. 

The said executors sold a large real estate for the payment 
of debts, and the question was, whether the executors had s 
right to do so before the personal estate was first exhausted, 
and the court decided that they had not, but that the personal 
estate was the primary fund for the payment of debts, and that 
the real estate having been improperly sold for that purpose, 
the personal property, including the legacy of Mls. Little, 
should be substitilted for the land, and that its proceeds 
should be distributed in t l ~ e  same way as the land would have 
been had it not been sold. This decision materially augment- 
e d  the share recovered by the plaintiff and his brothers. 

Sometime in the year 1854, E. G. Haywood, Esq., having 
been appointed guardian of the plaintiff, Edward Graham, and 
his brothers, caused an execution to be issued against the said 
Thomas P. Little, for the amonnt decreed his wards, and on 
the 12th of September, 1854, the sum of $1,202,23 was paid 
by the said executor to the said Haywood as guardian. 

The plaintiff alleges, in his bill, that about Xarch, 1853, he 
went on a visit to his aunt 31173. Susan Skinner and her hus- 
band Dr. Skinner ; tliat he was at that time an infant of about 
nineteen years old without parents, and that he remained 
mostly in the family of Dr. Skinner until about the time of 
his arrival at age, on the 24th October, 1854, and during that 
time considered that as his home ; that while so residing at 
the house of Dr. Skinner, he frequently represented to this 
plaintiff that the recovery which lie and his brothers had ob- 
tained against their uncle Thomas P. Little, was unjust and 
iniquitous, and ought never to be collected, and that in this 
representation, Thornits P. Little, from time to time, concur- 
red, although he (plaintiff) could never understand why the 
said recovery waj unjust and iniquitous. The ylaintifi' fur- 
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tiler alleges, tliat lie was joung and utterly ignorant of niat- 
ters of business, and liacl tlie fullest confidence in his uncle 
T. P. Little, and Doctor SI;innela, who was also his uncle by 
marriage, and 11e gave into the belief that this recovery, for 
wxne reason that lie did not understand, o ~ ~ g h t  not to be col- 
lected. I I e  alleges t l ~ t  the said Skinner very i'reqnently 
r e f e ~ w d  to this subject, and nlaile many statements and rep- 
resentations to cunr-ince him t h t  tlle executor, TLoiilas P. 
Little, liad bcen greatly wronged by the decree that had been 
made agninqt hiln in the Supreme Court, in favor of the 
pla<ntiff' and liis brotliers ; among otlier things, he mentioned 
certain claims for tlie boarding of plaintiff's father and mother 
after their marriage, and like c1:rirns for the boarding of their 
cliilclren, mllicli onglit to llave been deducted from the amount 
of said decree, and certail~ l q e  debts which he, as executor, 
liad paid for tlic estate of XTilliam I'. Little, wliich were un- 
jrlfitly excluded from his credits ; that he, the said Skinner, 
never intended to take ariy part of the recovery in his fhvor, 
from the said estate of T. P. Little, and had released, or would 
release, tlie same, and tlcat lie believecl all the otlier lega- 
tees of his father-111-law intended to do the same, or llad done 
ao. IIc zllcges further, in his bill, tliat the said Tlionlas P. 
Little, :t!tliougli lie did not often speali of the matter to the 
plaintiff, yet, when lie did so, a l w q s  ~ e f e n e d  to Doctor Skin- 
ner as k i n g  ilitilnately :tccyuaintcd with the circumstances, 
and re fc lxd  plaintiff to l~ i in  fhr information concerning them. 
l i e  a lv ia~s ,  however, asserted, as of 11;s own knowledge, that 
the debt vas u n j u s t  and o~iglit not to be pni(1. 

The plaintiff, in his bill, fn r t l l e~  alleges, that about this 
time lie was a good deal dissipated and addicted to the use of 
ipiritnous liclnor, and that from this cause lie was often in a 
Iierrons and snifering conclition ; that about the same time 
lie :tpplied to tlic defendant, T. P. Little, f'or liis sliare of the 
recovery above spoken of', and proposed to hiul if lie would 
:idvance to him that amount he would take i t  as a loan, and 
aithough he  was nut of age, he would give his note f'or the 
bame, and would return it when he arrived at full age ; that 
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his uncle, the said T. P. Little, assented to this proposition, 
but failed to con~ply with it by advancing to him the money ; 
that this was in the year 1854, some short time before the 
pa.vment made to E. G. Haywood, in September of thatyear. 

The plaintiff further alleges, that he arrived at full age on 
24th of October, 1854, while still residing in the iamily of 
Dr. Chades Skinner, and that a few days after arriving at 
age, it was proposed by either Dr. Skinner or his  uncle 
Thomas, who was present, that he should sign a note to refund 
the $1200 collected by Mr. Haywood ; that the same argu- 
ments, as before stated, were again urged upon him, and he 
was reminded of his -villingness to sign a note before he was 
of age ; that Dr. Skinner was again prominent in thus urging 
him, but that the defendant, T. P. Little, was present, assent- 
ing to his assertions ; that plaintiff had never examined the 
proceedings in .Equity of which his uncles complained, and 
was totally ignorant of the grounds npon which the de- 
cree was made ; that his guardian was absent, and he had no 
opportunity of getting the advice of counsel; that he was 
greatly attached to his uncle Thomas P. Little as well as to 
Dr. Skinner, his uncle by marriage, and laad great confidence 
in their knowledge of ,business and fair dealing, anJ  though 
extremely reluctant, he gave his note to the said Thomas P. 
Little for $1200, payable twelve months after date ; that very 
shortly after these events the plaintiff came to Raleigh and 
i~ilbriried his guardian, E. G. Haywood, of what had been 
done, and his masons for entering into the note, when, for the 
first time, he was informed of the true nature of his claim, 
and became aware of the total illusion under which he had 
acted. H e  then gave notice, both to Thomas P. Little and 
C k l w  Skinner, that he should resist the payment of this 
note, m d  his then guardian, Mr. Haywood, informed them 
to the same effect. 

Dr. Charles Skinner, in his answer, admits that he had an 
intimate knowledge of the affairs of the estate ; that he was 
advised by counsel learned in the law, and never doubted 
that it was the purpose of the will of Wm. P. Little to secure, 
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if possible, the specific legacy to the widow, and throw the 
payment of the debts on any and every other portion of the 
estate. 

Entertairhg this opinion very firmly, and knowing that it 
hail been a~1optecI aiicl acted on up to the death of the widow, 
by the conseut of the children who were of age, he was un- 
willing, and hacl so declared to tlle rest of the family, to avail 
!limselfof'any advantngc, wllich n differe~lt interpretation might 
give; that he is satisfied, if TVilliam P. Little's estate had been 
divided on the basis laid down in the decision of tlie Supreme 
Court, tlic arnount of t l ~ e  testator's indebtedness would have 
exhausted all the persona! property, and so far consumed the 
real estate as to have left a scanty provision for the widow; 
and he thinks it fortnnate fhr all that tlie esecntors adopted 
and acted upon the construction whicli tliey did. 

I le  sags that, in 18.53, the plnintifYbccuri~e an inmate of the 
defendant's house ; that both the d c f e ~ i t h t  and his wife en- 
tertained tlie kindest feeling, an(1 every proper sentiment of 
aflection which attrtelles to tlle relation Letween them. 111 
mply to some remarks made by the defeucla~lt, contplainir~g 
of his uncle T. P. Lit&, f'or not p a j  ins  l h  and liis I~rotlicrs 
the amount of tlie decree, lie tl~iilks, in Febmtry, 1 ~ 5 4 ,  he 

d i d  say to the plaintiR, t l~at ,  in liis opinion, tlie debt, tliongh 
a legal one, was unjust ; that lie tlien gave the plain- 
tiff an esplaaation of the whole matter, ancl said that lie did 
not lnean to profit by the decree, and Iic did not bclicve any 
of the other eliildren would; that admitting tlie decree to be 
just as well ns legal, as to all tlie cliildren of l f r .  Little, there 
werc reasons why the plaintiff and his brothers sl~onld be both 
lenient and liberal towardr the defendant in finally acljusting 
the matter, narndy, that while all tile other cliiI~1ren of Jfr. 
Little liad aceonnted for their board wide tlicy 1.emainec1 with 
Nrs. Little, neither the plnintiE's mother, nor ller husband, nor 
children, after the marriage of their mother, 11ad accomtccl 
for any thing; that if such n charge liad been nllo~r.ed against 
them, the plaintiff' and his brothers would have fallen in debt 
t o  the estate ; that at the close of this conversation the plaintiff 

2 
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reniahed, if these things were so, he mould certainly repay 
his uncle his share of the debt on coming of age, and would 
advise his brothers to do the same ; that if his uncle shoulld 
pay the decree he would regard it as a loan, and would give 
him bond, with security, for its re-payment. 

IJe further states, in his answer, that in no great while af- 
ter the conversation above stated, he mentioned to the de- 
fendant Little the promise x-hich the plaintiff had; nmde in 
relation to refilnding his share of the decree, 'ivhen they both 
concluded that all o8ers of this kind sl~onld be postponed un- 
til +intiff arrived at full age ; that early in  the fall of I S X ,  
the !)laintiff had been to Raleigh, and on his return referred 
to the matter and said, his guardian, Mr. Ilaywoocl, had in- 
formed him that what he (defendant) had said about the nlat- 
ter was not so, and mas contradicted by the records of the 
Supreme Court, and that the ot lm parties had not.rcleased; 
to vhich this defendant replied, in substance, that it was not 
true that his statement was contradicted by the records of the 
Suprei~ie Court, for that he had seen the bill, the answers of 
the executor, and of some of the members of the family, the 
accounts rendered and the decision of the court, and that 
none of these contradicted  hat lie liacl stated ; that the re- 
cord could not contradict him unless it stated what did nat. 
belong to i t ;  that he had not mid the other ol~ilclrcn llad re- 
leased, but tliat they had settled with the esecutor, and the 
whole amount had been regarded i11 that settlement as releas- 
ed, and was so, practically. In t l~is  conversation, this defend- 
ant again esplaincd to the plaintiff, as fully as he could, the 
circunistances attending the case-the construction which the 
fanlily had pnt upon the will of Mr. Little-the construction 
which tlle Supreme Court had put on it-the nzanrler in which 
the estate liad been administered-how the land had been 
sold to pay debts, instead of slares-how the children hed 
lived with the widow, and how the plaintiff's family had lived 
there, and which of tl~eni liad accountecl and wliich had not, 
and this defendant left nothing unsaid ~ ~ h i c h  was calculated to 
affect the plaintiff's conclusion on the subject, and doii~g this, lie 
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was actuated with no other feeling than an impartial sense of 
justice; and it seemed to this defendant, at the end of this 
conversation, that the plaintiff was satisfied in regard to the 
facts of the case, and was inclined to execute his original pur- 
pose as avowed to this defendant before. IIe  had no further 
conversation with the plaintiff upon the subject of the decree 
and the settlement, until the day oil which the note was execu- 
ted. On that occasion, both the plaintiff and defendant Lit- 
tle were at defendant's house, the plaintiff being then of full 
age ; this defendant admits, in his answer, that Ire did intro- 
duce the subject by enquiring of him if he had made up his 
mind to repay his uncle Little the amount ~ w e i v e d  on the 
decree, saying, that if he had it might be arranged then. The 
plaintiff hesitated for a moment, as if he were not prepared 
to answer, and remarked, that i t  mas a hard case for his un- 
cle to pay the money, and he would be willing to give np his 
share if he knew his brothers mould do so when they came of 
age, and if they should not folIow Iiis example, they would 
receive just that amount more than himself; that immediate- 
ly after making this ~ . ~ ~ , - a r l i ,  the plaintiffi as if convinced it 
was unjust to regnlate his conduct by such a standard, said 
he did intend to repay his uncle the whole snm, but he was 
unwilling to g!~-e his note, for that his uncle was embarrassed 
for money, and he was afwid he would be pushed for the 
money if he gave a note, but said, if the note was made pay- 
able twelve months after date, and transferred to this defend- 
ant, who could, and he believed would, indulge him, Be ~vould 
execute it, and said at  the same time, that he relied on the 
good ofices of this defendant to get hiin into some profitable 
business whereby he could pay off the note without impair- 
ing his estate. That they both ment into a sinall house ~vhere 
the defendant Little lodged, and then the whole proposal of 
the plaintiff was mentioned to tlic defendant Little, who as- 
sented to the tcrms and the note was esecnted. 

That in accordance with this arrangement, this defendant 
took the note by a transfer to hiin from the defendant Little, 
and, the latter being indebted to him, gave him a credit for 
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the amonnt; bnt unclerstanding by a letter from the late 
guardian of the plaintiff', Mr. Haywood, that the plaintiff was 
dissatisfied, and that he intended to controvert the note given, 
being loth to be involved in a law-suit, he surrendered the 
note to Mr. Little, and since then lias not considered himself 
as having nup interest in it. 

Tllat at these sereral interviews, and at tlie time and occa- 
sion of executing the note in question, he does not believe the 
p1aintifY x i s  at all under the influence of spirituous liquor; 
that this defendant never attempted to acqnire any influence 
o ~ e r  the plaintiff for the purpose of egecting this arrange- 
menf, and ~vhat  he did in the matter was for no benefit to 
hiinself. 

The answer of tlie defendant Little, refers to Dr. Skinner's, 
ancl is substantially the same in its history of the transaction. 
Xotion to clissolve the injunction. Notion refused. Appeal 
to the Supreme Court. 

E G. IIc~ywood and EbxZe, for plaintiff. 
B,yn  and 23. 3. i2200~e, for defendants. 

3x11, C. J. The bill is filed to enjoin the defendant- a f rorn 
collecting a bond executed by tlie plaintiff; to Thomas P. 
Little, under the following circumstances : Wm. P. Little, sr., 
died in the year 1827, greatly indebted, ancl possessed of a large 
real and personal estate. The last clause in his will is as follows : 
After appointing his sons, Tliomas P. and George Little, and 
his wife, Xrs. Anne Little, his esecntors and executrix, they 
L' are hereby vested with full and ample pan-er to sell any 
part of illy estate, real or personal, whenever they may think 
proper to do so, &c." Under this power, the executors and 
executrix, acting by the advice of counsel, sold the land wliich 
the testator owned in Tennessee, ancl some in this State, be- 
lieving that, as negroes were low in value in this State, and 
the lands yere held at high prices in Tennessee, it was the 
best conrse to pursue to pay the debts sf the estate. Snbse- 
quently, s bill was filed by the legatees of 'O\l'm. P. Little, d 
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x-Iio~n tlie plaintiff mas one, for a settletilent of the estate, and 
an account of  the disbursenlent of tlie assets by the executors. 
111 that case tlle court declare that the land was not charged 
ill the will in esoneration of the personalty, but that the latter 
was tlie primary fund for the p a p l e n t  of the testator's debts, 
and decreed an accomt. A reference was made to tlie clerk 
to take the accounts, and he reported that the defendants owed 
the plzii~tiff and his brotlier~ on the 11th of January, 1851, 
$2,,922,,f3. This report was confirmed, and a decree rendered 
in nccorclance thereto. This dec1.e~ ir still in force, unreversed. 
Of the min so decreed, the defendant Thomas 1'. Little paid 
to Mr. 1Lnywood, the p a r d i a n  of the plaintiff, $1,200. The 
plaintif? was tl~eil a ~ninor. A Sear or two before he come of 
age, he n-ent to the Iiouse of tlie defendant Dr. Sbiiiuer, who 
had niarried his aunt, ~ ~ l i i c h  lie rnade his residence. Dr. 
Skinner was of tlie opiriioil that the legatees had all been 
equally benefitted by the sale of the land instead of tlie slaves. 
I n  February, 1854, while the plaintiff was at his house, find- 
ing, as he says in his answer, that lie indulged in unkind 
feelings to~~arc l s  his uncle T. F. Little, on account of his 
delay in p a ~ i n g  the decree, he (Skianer) determined to give 
him a f d l  esplanatioil of the whole business, and told him he 
did not l*egm*d the decree against his uncle T. P. Little as 
just;  that lie did not intend to profit by it, and lie did not 
believe any of the other cl~ilclieiz would, and that there were 
reasons ~ h y  the plaintiff and his br~.tl'.ers s11oi1ld he liberal as 
well as lenient tomuds Thomas P. Little-namely, that wIiiIe 
all tlie other cllilclreil of XTm. P. Little liad accounted for their 
board, &c., vliile tliey reuiained witli their ~uotller,iVi*s. Little, 
neither plaintiff's mot lie^., nor Itis father, nor tlreir children, 
find accounted for any tliing ; aid if they had so accoluitecl, 
they wunld have becn largelg- ia  her debt, and he bclicred 
311 the other legatees lmd executed their releases. The plain- 
tiff observed if these tliings vere so, if his uncle paid tho 
decree, he would consider i t  as a loan, and give his bond to 
refund when he came of age. 

I n  a subsequent consersatiou, after the plaintiff had been to 
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TLaleigl:ll, lie said to Dr. Skinner, he had had a conversation 
with his guardian, E, G. IIayn.ooc1, ~vho  infhnned liirn that 
viI1~t lie, Sl i i~ine~,  told him, wag not so, and was contraclicted 
by the record of the Suprenje Court, arid that the other parties 
had not released. Tliis stntcment the cIefeniiant Skinner de- 
nied, and then repented o r w  to tlic plaintiff \x-I\at he 1iad said 
in the previous conversntion, At this time, the defenclant 
Little xns at the house of Dr. Skinner, ancl the latter tllocg!:t 
the plaintiff Tas satisfied, and introcluced the subject again 
by ;nclniring of him if he hncl lnncle up his nlind to re- 
pay to his uncle Little the amon~jt receivecl on the decree, 
" s n ~ i n g  tlint i f  lie I d ,  it wiglit be arranged tllen." The 
plaintiiq' lreqitatecl fm a monlcnt as if he  ere not prepared 
to answer, ancl tlicn re~narlied it rras a hard ease for his nncle 
to pay the money, mci he wonlcl be mil l ing to give up his 
&arc if lie knew ills bri;tllcrs would do so  lien they came of 
age, but it ~i-as uncertain what tlley moul(1 do then. Finally, 
after somc reflection, lie said he did intend to repay his uncle, 
and hc mould cxecnte hi3 note for his share of the decree, and 
tllcnotc mas esecnted, Llxle being present. Afterits delivery, 
the defendant Sl;inncr took the note from T. P. Little, with 
an endorsement in blank, and gLzve him credit fbr Ihe amount, 
This is the statement taken ikon1 the answers of Dr. Skinner 
and T. P. Little. 

T l ~ e  question is, ~rilf a Court of Equity suffer an obligation, 
esecnted nndet such circumstances, to be enforced against the 
plaintiff? 

I t  is admitted that ,a voluntary bond is as binding between 
the parties in a Conrt of Eqnity as in a Court of Law. This 
is emphatically a voluntary bond, there being no considera- 
tion. Will the conrt suffer it to be enforced under the peenliar 
circumstances of the transaction ? A nephew is induced by 
one uncle, with w11on1 he was residing at the time, to make a 
donation to another uucle, of a bond for a large sum of money. 
The plaintiff was a young man just emerging put of his min- 
wity, unacquainted with business, ignorant of the f k t s  of the 
case, addicted to the too free nse of spirituous liquors, is the 
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house with his t ~ o  uncles, T. T . Little and Dr. Skinner, urged 
by the latter to execute a bond to tllc. former for a large sum 
of money, when, a t  illat moment, i t  is very clear that the 
uncleT. P. Little  as indebted to the nephew in a much larger 
sum. 

Tlic case hears a strong analogy to the class of cases in which 
trustees and ot i le l~,  actillg in a fiduciary cllaracter, are for- 
l~idden t~ contract wit11 their cestuis pzle ti4zlst. Cut i t  properly 
belongs to allother class mentioued by X r .  Adams, p. 184, 
where there is 110 tscl~nical iiduciwy relation existing between 
the parties, but one stauds in the relation of special confidence 
towards the other, so as to acquire an habitual influence over 
him, 1~1iel.e he cnnnct accept from him a personal benefit 
witliont exposing hinself to the lisli, proportioned to the natnre 
of their connesion, of littring it set aside as undnly obtained. 
Eve11 where the only relation is that of friendly and  habitual 
reliance on advice and assistance, care must be talcen that no 
undue advantage shall be obtained; 11wzter v. Atkim,  3 &I. 
and IT., 113; Dent v. Bennet, 4 ill. ancl C., ?69. The proper 
jnrisiliction of a colwt of Equity is to take every one's act 
according to conscience, and not to suffer undue adrantage to 
be taken of the strict forms of law, or of positive rules ; 1 Stor. 
Eq. see. 331. Hence, says Justice Saonu, if there be no proof 
of actual fraud or impobition, jet ,  if upon the whole circum- 
stances, the contract appears to be grossly against conscience, 
or grossly unreasoiiable and oppressive, ecyurts of Equity may, 
and will, grant relief; Nott v, Bil l ,  2 Torn. 167,211 ; Cole v, 
Gibbons, 3 P. Williams, 290. Here, the eonrt cannot bat  see 
that the contract in question is against conscience, and grossly 
unreasonable ; Suttles v. Tlay, 6 Ire. Eq. 124. Upon this point 
the case of Amher v. Il~sdsso?z, 29, E. Ch. Bep. 360, is very 
strong. There, a Miss IKenclray executed a note payable to a 
bank, ss surety for her nncle, XcDaniel, and for his benefit. 
She had been ~:esicling with her nncle but two months. The 
object of the note was fully explained to her by the agent of 
the bank, in procuring her signature, and she f d l y  understood 
it. The Master of the Rolls says, "The relation between tbe 
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parties is undonbtecl. She, by signing the note for tlie benefit 
of her uncle, standing in Toco~jnt-catls, withod~t any considera- 
tion or advantage to herself, became subject to this liability. 
This is a transaction which, under ordinary circulastances, this 
Court will not allow." Again, the court say, 'CSobocly ever 
asserted that there could not be a pecnniary tramaction be- 
tween a parent and a cl~ild,  the cliilcl being of' age ; Lut ercry 
body will affiriii in tliis Court t l~nt ,  if there be a pcc.~u~in~.y 
trdnsnction betveeu a parent and a c l d d  jnst after the child 
attains twenty-one p a r s  of age, and prior to wliat may be 
called coiiiplete c~naricipation,~vitliout any benefit to tlle cliilcl, 
the pesnmption is, that an u~ idue  influence hns been ewl&ecl 
to procnre that liability on the part of the cliiltl, and ir. is tlie 
duty and the business of tlie party who encleavors to nlaintnin 
such a transaction, t o  show tliat t l ~ e  presurilption is adequately 
rebutted." Tlie a n s m r s  in our case f ~ ~ r n i s h  tlic only evidence 
in  the case, and fro111 them v c  inainly derive tlic true char- 
acter of this transaction. Tlie t v o  clefelidants were tlie mcles  
of tlie plaintiff. They were both present wllen the bond  as 
executed, and the aiiswer of Dr. Skinner s h o m  plainly the 
influence lie possessed orcr  the plaintiff. I Ie  went to the 
house of Dr. Skinner an ineljriate, and dnring tllc short time 
he  sojourned there, the uncle succeeded, in some measnre, in  
rescning him fi-on1 this degrading nud inveterate habit, and 
if tlie Doctor has sncccecled in liis kind and bellevolent effort, 
i t  will be worth to the plaintiff more tlmn double the amount 
of Iiis bond. Cut this is beside tlle present question, except 
i n  showing Dr. G1;inncr's illfluelice over liinl. Ignorant and 
incapable of judging of his riglits, he trusted to liis friend and 
connection, Dr. Skinner, took liis advice and information about 
the business, in preference to that of him who liad lately been 
Iiis gnardian, his guide and director. For  when, upon his 
rctnrn to the house of his uncle, he informed hiin that Nr. 
llaywood l m l  told him that he (the Dr.) l m l  not given liim 
a cowect view p i  tlie decree obtained by liini and t l ~ e  other 
legatees, as appeared from thc record of the suit, and the decree, 
the Doctor did not hesitate to tell liiln Mr. Haywood was 
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wrong, that he kadexamined the record and it was as he had 
represented it  to him. H e  chose to trust to the opinion of Dr. 
Skinner in preference to that of his late guardian. All tliis 
sllo~vs the influence which the uncle had acquired orer the 
nephew. But it  turns out that Mr. 1Iaywoocl was right, and 
Dr. Sliinner was wrong. Under this ignorance of his rights 
and obligation, he executed the bond, distant from all his other 
friends ancl ~ 'eht ives  witl~. whom lie niigllt linre counselled. 
Another fact disclosed by the answer is i~nportailt: ~vlien, on 
his retwn to Dr. Skinner's, the plaintiff did not advert to the. 
note which lie had promised to give, until reminded of i t  by 
Dr. Skinner, Iie was then reInctant to execute it, bnt after sonie 
time did so. V e  do rwt mean to say that any actual fraud 
was perpetrated by Dr. Skinner, or any inleacled. IIe, no 
doubt, believed what he stated. But where an individual 
pronounces a decree of a court of justice unjust, lie ought to 
be very certain he is right. Here, liowevcr, the qncstion is 
not one of direct and actual. fraud, ba t  of undue inflaence 
used to the injury of the plaintiff by the defendants; I 
say the defendants, for they were both present at the execution 
of the bond, and after its execution i t  was liancled to Little, 
wlio immediately transferred it to Dr. Skinner? who gave him 
a credit for i t  on his account. W e  consider Dr. Skinner as 
standing throughout tliis transaction in the relatiou of a parent 
towards tlie plaintiff. 

I t  was said in the argument that there was a moral obliga- 
tion on tlie plaintiff to refund the money paid by Mr. Little 
to his guardian, because he l i d  been inj~m.ed to a large amount 
by being made to account f'or the value of lands improperly 
sold b y  him. XTc cannot perceire llom that has worked an 
injury to' him, for the slaves that had belonged to IVillinm P. 
Little had been sold to replace tlle landed fnnd. If lle suft'ered 
by  that transaction, he suffered in con~pany with all the rest 
of the legatees. In  truth, his snffering was contingelit upon, 
the amonnt of personal property Mrs. Anne Little niiglit have 
to dispose of a t  her death. 

Upon these grounds, me are of opinion that the injunction 
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-ought to have been continued until tlie hearing- There is no 
error in the order appealed from. 

PEAES~N,  J. I t  is admitted that while the plaintiff mas a 
rlnncr, a near minor, living as a guest with the defendant S1-' 

relative, he was told by Skinner that tlie decree of the Su- 
preme Court, under the peculiar circumstances, operated 
~lnjust ly  !~pm his uncle, the other defendant ; arid that the 
views of the case that had been given to liim by his guardian, 
with w11orn he liad consulted, vi-ere errowous, and that tlie 
plaintiff was thereby induced, in ten days after arriving at 
k'dl age, to esecrite the note in controversy. I put nly opiuioxa 
on the grourld of "eqnity confessed by the answer." 

Concttding to the defendant perfect sincerity and honesty 
of piirpose, whicli I clieerfully do, it lras surely incumbent on 
him, after taking the responsibilit~~of opposing his view of the 
case to that of the Snpreine Court, and of the plaintiff's guar- 
dian, in r e ~ m d  to tlie justice of Ble decree in its operation on 
the other defendant, to set forth the grounds upon wl~ich his 
opinion was based, and by which it could be supported ; this 
he  failed to do. Gi the contrary, according to the facts ad- 
mitted, the decree gives to the plaintiff no more tlian lie was, 
in  conscience, at liberty to take, and does not take from the 
defendant Little one eent that he could in conscience keep 
The testator gives certain of his slaves and other personal pro- 
perty, together with his land, to liis widow for @%, and them 
bo hi8 chilrlm~. Certain others of his slaves lie gives to his 
widow aZ.solutely, and charges liis ml~ole estate with the lxty- 
ment of debts, with polver to sell both the real and personal es- 
tate for that pnrpose. After his death, the widow arid the other 
executors agree that, owing to the peculiar &curnstances, it 
was most advisable to pay off the debts by a sale of tlie slaves, 
in wllicll she liad but a life estate, and of the land in wliicll, 
also, she Elad bnt a life estate. The slaves in xliich, u n d e ~  
the will, she took the absolute estate, were in this way exon- 
erated. She had no riglit in conscience to take any benefit 
from this peculiar state of things, other tlian that wliich xvas 
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common to herself and the others interested in the property ; 
and by a well-settled principle of equity, the justice of which 
no one can call in question, and ~vliich was acted upon as the 
basis of the decree referred to, inasmuch as the slaves in which 
she had the absolute estate, although primarily liable, were 
exonerated by n sale of the land in tlieir stead, they were 
charged with the amount raised by the sale of the land The 
result tlius produced, so far from being u ? ~ u s ~ ,  was in strict 
accorclal:ce with the most refined notions of justice, and as 
such would strike any one who had not some preconceived pieju- 
dices to the contrary. I t  is true that this view of the case 
may not have presented itself to Mrs. Little, and she distribu- 
ted her bounties and hospitalities among her children according 
to her own good pleasure, consiclerirlg herself the absolute 
qwner of those slaves; and the principle of substitution, announc- 
ed by the decree which required the Za.n&rnoney to be replaced 
by a sale of slaves, made her estate that much less than 
she and those members of the fanlily who had imbibed im- 
'pressions from her, supposed it to be. Still this docs not even 
give color to the allegation that the decree worked injustice 
to the defendant Little. I t  is admitted that the slaves on 
hand, which had bebngecl to the testator, were more than 
sufficient to replace the " land-money." So, the individnal 
estate of no ?one of the executors was charged with one cent 
Sy reason df the decree, and how the decree operated an- 
justly in respect to the defendant Little, is not shown or sug- 
gested. I concur the opinion that the injunction ought to be 
,continued until the hearing. 

PER CURIAM, Decree to be certified. 

JOSEPH KXIGHT and others against JOHN L. KNIGHT and others. 

A limitation by will, to the heirs or the heirs of the body of one known by 
ithe testator at the time of the making of the will to be alive, is construed 
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to mean the children, and the descendants of deceased children, of such 
person. 

Where a legacy is given to a class, if there be no intermediate estate, the class 
is enumerated at the death of the testator; but where there is an inter- 
mediate estate, the class is emmerated at the elid of such internicdiate 
estate. 

The nest of kin of one of the class, who is since d e d ,  whether born before the 
terininatioll of the iiltermediate estate, or after t h t  went,  are entitled to his 
share. 

CAUSE removed from the Court of Eqnity of Edgecombe 
connty. 

In  the last will and testament of Lewis 13a r lo~  is contained 
tlie following clause : 

" I leave to my son Billy Glount 13arlow, during his natnr- 
a1 life, the following negroes, namely : Paul, Franli, Ifaria, 
and Sam, a i ~ d  increase of any ; and should my sou aforesaid 
have a lawf~d heir or he im  begotten of his body, then the 
above-nan~ed negroes to them and their lieirs forever ; but 
in case my son aforesaid die withont lawfnl heirs as aforesaid, 
the above-named negroes I give to the heirs lawfully begotten 
of the body of my claugl~ter Louisa Iinigl*t, to tliein and their 
heirs forever." In  another part of the will is a bequest t a  
Louisa IZnight. 

Tlie legatee for life, 13. B. Barlow, received t l ~ e  said 
slaves, wit11 the assent of the executor, and held tlleni for 
several years, wlien he died intestate, without leaving any 
issne or the descendants of sneli, At  the death of the tenant 
for life, Nrs. Louisa lliliigl~t Ilad tlie following cldclren, ~vlio~ 
were a11 then alive, to wit, John L. Kniglit, David 13. Knight, 
Sarah L. Knight, Lntller 13. I inigl~t  and Peter E. Knight; 
1)~1t, after that event, the said Peter E. died, and Joseph 
Ih igh t  administered on llis estate. These children of JIrs, 
Iiniglit, and the aclmiiiistrator of the deceased, P. E. IZniglit, 
are macle defendants. 

The plainti& are the eliildren of Mrs. Louisa Knight also, 
but born since tlie cleat11 of the holder of the life-estate, Billy 
23. Barlow. 
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The bill seeks for the lAaintiffs, as constitnting part of the 
class described, a share of the said slaves, ancl a share of the 
part of Peter E. Knight, deceased, of whoin they, with the 
defendants, are the next of kin. 

The defendants answered, insisting that only snch cllildren 
of Louisa Knight as were born when B. B. Barlotv clied, can, 
by the rules of interpretation applicable to this will, come 
within the description of the persons entitled. 

Tlie cause was set clown for hearing upon the bill, answer 
and  exhibit, and sent to this Court for trial. 

No counsel appeared for the plaintiffs in this Court, 
B. li: iVoore, for defendants. 

P~sxsow, J. It appears by the will that the testator knew 
that his danghter Louisa was alive, hence the limitation to 
the heirs of her body must mean her children or descendants, 
(so as to take jn a grand-chilcl, if the parent be dead). This 
is a familiar rule of construction, as a consequence of the 
asion1 n e m o  est hceres vivesztis. 

We hare then, a limitation of slaves to Dilly B. Bal-low for life, 
remainder to the chilclren of Louisa Knight. Barlow is dead. 
The defendants are children of Xrs. Knight, who were born at 
the time of his death ; the plaintiffs are children born since 
his death. The question is, do all the children take, or only 
those who were in esse at the time the particular estate ter- 
minated ? Where a legacy is given to a class, e. g. to the 
children of A, ancl no particular estate is interposed, so that 
the question of ownership must be determined at  the death 
of the testator, only such children of A who are in esse at the 
time and can answer to the call for an owner, are e~ititled to 
the property. This results from the fact that property, at all 
time, must have an owner, so as to belong to some one. 
After personal property once vests in possession, the owner- 
ship is fixed and cannot be divested without the act of the 
owner. A different r n h  has been applied to land, which is 
allowed, in the case of a descent cast upon a presumptive heir; 
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to pass from his possession if a nearer heir be born, or to open 
and takc in an heir of equal degree as a ca-parcener. But 
this rule has no application to personal ploperty. 

Where, however, a particnlar estate is interposed, as in our 
case, the taker of the first estate answers the purpose of filling 
the ownership, and holding the possession ; so, although the 
limitation over is vested, there is no absolute necessity of fix- 
ing the o~vnership in regard to it. With a view of taking in 
as many of tlie class as possible, so as to carry into effect the 
intention, as far as the rnles of law mill allow, the call for the 
owners of the ultimate estate is not made until the first estate 
falls in, and all who answer the description at  that time, are 
entitled. This doctrine is stated in all of the text writers. 
137 it the cliilclren of Mrs. liniglit born after the death of 
Cilly 13. Barlo\\- are excluded. 

I t  is set out in t l ~ e  bill that Peter E. Knigllt, who is dead, 
and of whom Joseph linigllt is the administrator, was a child 
of Nrs. Knight, aud was living at  the death of IZerlom. I t  
does not q q x a r  at what tinle this child died. Of course any 
of the cllildren of Mrs. Knight, xho  mere living at  the death 
of Peter E. Knight, although born after the death of Barlow, 
are entitled to a share of his sliare as his nest of kin, if he left 
no children. As to this there may be a reference to ascertain 
the facts, SO as to supply the omission in the pleadings. 

PEG CURIAXI, Decree accordingly. 

If one surety, by any means, gets a fund belonging to the principal, he is not 
at  libel ty to td ic  tllc cntire bel~cfit of' it, L L ~  must sl~are it mith his co-surety. 

CAUSE removed froin tlie Court of Equity of Chowan County. 
At August Tern,  1856, of Chon-an County Court, Mathl. 
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J. Beasley became the guardian of his clnughter, Martha 
Ii3lizabet11, who was a minor, and the defenclant, and Jarnes 
Sorcoin, the pl>lnintiff's iutestate, became his snreties b7 exe- 
cuting a guardian bond jointly with him. Nartlla, E. Geasly 
was entitled, at the time this gliardiansllip was conferred, to tlie 
smn of one thonsand dollars arising f r ~ m  the sale of her ino- 
ther's land, bcr motlicr being dead, and she being the only 
child, and the saidn'. E. Beasly  as entitled, as teriant by the 
enrtesg, to the interest on that sum il~uiiig his life, that is, to 
sixty dollars per annum. The said Ceasly received the saicl 
sum of one thousand dollars, due his ward. A few years after 
entering illto tlie gnarcliansliil), Beasley became embarrassed 
in his business, and his snreties above iiientinnccl, being ap- 
prehensive of loss on account of their suretysllip, induced him 
to suriender the gnardianshp of liis clavghter, and tlie defencl- 
ant, Cheshire, was appointed in his stead, who entered into 
bond with plaintiff's intestate and anotlier as his sureties. 

At the instance of the defendant, a snit was brougl~t in be- 
half of 11. E. Beasley, on the gnarclian bond acrainst Ilimself, ' ? 
the saicl Cheshire, and the plaintifl's intestate ; a J !Lilb~nent was 
rendered against them and a recovery had for tlie said sum of 
$1000, with costs, of which intestate paid, under execution, 6ve  
hundred dollars and the costs of the suit, after tvhich no exe- 
cution issued on the judgment. 

Beasley died in 1851 ; the defenclant administered on his 
estate. IIe was ntterly insolvent, and had been so from shortly 
after surrendering the guardiandlip as above stated, and never 
repaid plaintiff any part of tlle amonnt paid fbr him. 

The plaintin' insists that he is entitled to one half of the 
interest arising from the said sum of one thousand dollars du- 
ring the life of N. E. Beasley, together with interest thereon, 
since the same came to the hands of the defendant, Cheshi~e. 

The prayer is for an account, &c. 
The defendant answered, admitting the above facts, but 

contending that he was entitled to hold the full benefit of the 
accumulations of interest due his testator. H e  alleges further 
in his answer, that his intestate, N. E. Beasley, was largely 
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indebted to him n;? a judgment obtained against him in hie 
life-time, for which lie n-as entitled to retain from assets in his 
!lands, arid that this sun1 ~ ~ o n l d  more than corer the amount in 
his hands, ai?ising fiorn the source designated. 

There \\-as replicatioi~ to the answer, conimissions, proofs, 
and  exhibits filed. 

The cause was set clown for hearing, and sent to this Court. 

KO counsel appeared for the plaintiff in this Cou~t.  
Ihath and l i i ne s ,  for the defendant. 

Prsansox, J. The allegation of the defeadant that he liolds 
a jndgil~cnt against liis intestate, besides that upon the guardian 
bond, is not snpported by proofs, and must be put out of the 
case. 

llTe have, then, this question: A principal becomes insol- 
vent, aiid his sureties are forced to yay the debt;  one of them 
afterwards gets into his hands a fund belonging to the princi- 
pal, and, upon his death, by taking oot letters of administra- 
tion, acquires the right to retuir~ the fund, can he claim the 
whole benefit, or must he share with his co-suretyt 

Among co-sureties, " equality is equity." This is a well-set- 
tled principle, " V one surety, by any means, gets a fund be- 
longing to the principal, he is not at liberty to take the entire 
benefit, but must share with his co-sureties ; Barnes v. Fern>- 
son, 6 Ire. Eq. 482 ; Allison v. Bccviclson, 2 Dcv. Eq. 79. 

PER CURIAM, Report confirmed, and decree for the 
amount reported, 
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HENRY If, SUAW and others against WILLOUGHBY McBRIDE and 
another. 

Unless other\\ ise provided in the will, general l egses  will be taken for the 
payment of debts before specific legacies, and tholegacies of personal pro- 
perty will be tAen before those of real estate. 

Where a fund was ordered by will to be raised for the payment of debts by 
the hire of certain slaves named, with a limitation over when the necessary 
amount was raised, and it turned out that the ~ndebtedness mas greater t h u  
the whole value of the slaves thus set apart, the court ordered them to be 
sold in  toto, and their values applied to the payment of the debts. 

A house ordered by a will to be removed from one tract of land to another 
aud given with the latter tract to a legatee, was held to became pereonal 
property w-hen it was removed, and must abate with the specitic legacies of 
personal property. 

CAUSE removed from the Conrt of Equity of Cnrrituck county. 
The questions considered in this case, arise out of the mill 

of Alfred Perlrins, the material portions of which are as 
fvllows : 

" Pi,&, I give and bequeath to my beloved wife, Lorey Per- 
kins, the plantation on which I live, containing about one 
Iiundrcd and sixty acres; negroes Jim, Billy, Willis, Joe, Al- 
bert, Ailiff and her two children, Henry and Amelia, Jenny 
and her boy, and Milcs; all my household and kitchen forni- 
ture; all iny farming utemils, $c.; negro Harriet and her t h e e  
children; and all the woodland situated on the Corner Gum 
farm, (describing it), for the purpose of fnrnishing the fi$r~n, 
already given her, wit11 fire-wood and rail timber ; the whole 
of the foregoing I give and bequeath to my beloved wife for- 
ever. 

" SecortrZly, I give and beqneath to Molly Frost my Skillet- 
1Ianclle h r m ,  containing about one handred and fawty-five 
acres, provided sjlc Iias an heir begotten of her body, and 
provided she is willing to release my estate from any amolint 
I may owe her as guardian ; but if she has no heir begotten of 
her body at her death, I give and bequeath the foregoing to 
her two brothers, Thornas Frost aud Alfred Frost, to them and 
their heirs forever. 

3 
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" Thirdly, I give and bequeath to Alfred Frost so much of 
my Comer Gum farm as is not given away to my wife, and so 
much of i t  as is not cut off by Caleb Bell's lead-ditch, to him 
and his heirs forever. I also give to said Alfred Frost my 
negro boy Alfred, te him and his heirs forever. 

" Fourthly, I give to Thomas Frost the Biggs farm, &c.; * 'X 

also the piece of land adjoining it that was separated from the 
Comer Gum farm by Caleb Bell's led-ditch, to him and hi; 
heirs forever. 

"Fifthly, I give and bequeath to John Frost my negro boy 
Haywood, to him and his heirs forever. 

" Sixthly, I leave negroes Tom, Tatum, Lydia, Jane, Eliza 
and her children, to be sold by my executor on a credit of six 
months, with interest from date; and the fund arising from 
the sale, together with the notes and money I may leave, I 
want applied to the payment of niy just debts, and the defi- 
ciences I want made up by hiring out negroes Willoughby, 
Billy, Cuffee, Major, George and Edward, as long as may be 
necessary. 

" Seventhly, After the payment of my just debts, I give to 
Willoughby McBride the negroes above directed to be hired 
out, (naming them again), to him and his heirs forever. 

Eighthly, I give and bequeath to Mary Parr, orphan of 
David Parr, the sum of three hundred dollars. * * * 

'( Ninthly, I leave the house now used as a school house, 
near the Baptist church, to be moved by my executor, at the 
expense of my estate upon the Skillet-Handle farm, for the 
use of .the same, and the land i t  is now on, I give to Dr. Henry 
M. Shaw, provided he pays thirty dollars to my estate." 

By the last clause of this will, 11. M. Shaw who was appoint- 
ed executor, qualified and took upon himself the burthen of 
executing the same. The executor took possession of the assets, 
and it  has turned out that the funds and means provided for the 
payment of his debts, were inadequate to the purpose 
by nearly, or quite, twelve thousand dollars, and that the 
slaves ordered to be hired out, will be insufficient, even if sold, 
to raise the required amount. 
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The bill is filed by the executor, and by Alfred Perkins, 
Mary Parr, Molly Frost,Thomas Frost, and John Frost, against 
Lovey Perkins, and Willoughby McBride, praying for a con- 
struction of the will, and that the executor may be directed 
by this Court in the payment of the debts, particularly as to 
the mode in which the residue of the indebtedness is to be 
paid after the fund provided by the will is exhausted ; the 
pl_ai.n_tXs contending that the slax-es directed to be hired out, 
a re  primarily liable, while the legatee McBride contends that 
his is a specific legacy w well as the other, and that it ought 
not to be sold in whole, ' b ~ t  sl~ozlld abate in the proportion of 
the other specific legacies; and further that the court will de- 
d a r e  their several rights in the particulars above set forth; 
also for general relief. 

The defendants answered, admitting the facts as abovestated, 
and insisting on their different views which are above stated. 

The cause was set down for hearing on the bill, answers, ahd 
exhibits, and sent to this Court by consent. 

IYeath, for plaintiffs. 
Tf i~ ton ,  j?., for defendants. 

BAT~LE, J. The diffic$ties suggested in the construction of 
the will of the testator, arise, not so much from its terms, as from 
the effect upon i t  of his indebtedness, of the extent of which he 
appears to have been so lamentably ignorant. The pleadings 
show that, in addition to the funds set apart by the testator him- 
self for the payment of his debts, there will have to be raised out 
of other property belonging to theestate, the sum of about twelve 
thousand dollars. The question is, out of what part of it, given 
as i t  is to different devisees and legatees, this large amount 
is to be raised. 

W e  suppose i t  is undeniable that the personal estate is to be 
first applied before any part of the realty can be taken for the 
payment of the debts. 

No authority need be shown for the well known principle, 
that unless i t  be otherwise ordered by the testator himself, the 
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personal estate is the primary fund for the payment of debts, 
and we cannot find any such order in the present will. I t  is 
equally clear that general legacies must be applied before 
specific legacies are taken, unless otherwise directed by the 
testator. A question might, under other circumstances, be 
raised, whether the specific legacy of certain slaves to the 
defendant Willoughby McBride, were not charged with the 
debts prior to the general legacy of three hundred dd!ars to 
the plaintiff Mary Parr. The legacy to McBride is, "after 
the payment of niy (the testator's), just debts," and if the qnes- 
tion were a practical one, it might be contended that the debts 
were all to be paid out of the hires or proceeds of these slaves 
before any other legacy, general or specific, could be touched. 
But as both these legacies will be exhausted, it is unnecessary 
to decide which must first be taken. We are clearly of opin- 
ion that both these legacies must be applied before ally of the 
other specific legacies can be taken. The intention of the 
testator that McBride was not to have the negroes bequeathed 
to him until all the debts were paid, is too plain to admit of 
his claim to stand on a footing of equality with tlie other spe- 
cific legatees. Nor can we assent to the construction for which 
he contends, that the slaves given to him are to be hired out 
for an indefinite period, until out of the hires the debts may 
be paid. The creditors are not bouud to wait, and the other 
specific legatees ought not to be subjected to the risk of the 
death or depreciation in value of the said slaves. Besides, it 
is admitted that the proceeds of their sales even, will not be 
su%cient for the payment of the debts, and no construction 
can be admissible which postpones to an indefinite period the 
ttscertainnlent of the liability of the other legatees. 

The gift ofthe house, with the expense of removing the same 
to the Skillet-Handle farm, must be taken as a specific legacy 
to tlie devisee of that farm. By separating it from the land 
on which i t  stood, the testator made i t  a chattel, so as to paes 
88 such to the legatee, though when placed on the land to 
which it i? ordered to be removed, it will again become s part 
of the realty. As a specific legacy it must contributepo raga 
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with d l  the other legacies of that kind for the payment of the 
remainder of the debts. A decree may be drawn to provide 
for the settlement of the estate upon the yrinciples here stated. 

PER CUEIAM, Decree accordingly. 

WILLIAM GAUSE against CHURCHILL PERKINS. 

A bill alleging that a trespasser was about to commit irreparable injury by 
boxing and working turpentine trees, and by cuttlng timber and making 
staves on land fit only to be cuttivatcd for these products, without an aver- 
ment of the defendant's insolvency, will bc disniissed on motioa 

APPEAL from the Court of Equity of Brunswick county, Judge 
DICK presiding. 

The plaintiff in his bill alleged that he was the owner in 
fee simple of the land in qnestion, and that for several years 
past he has been in possession of a part of i t  by building, 
fencing, and cultivating such part continually 11p to the date 
of his bill ; that the most of the land is fit for the production 
of turpentine, staves and timber, and for bnt little else; that 
the defendant, in 1852, by his agents and servants, against 
the will of the plaintiff, entered upon the premises and boxed 
the pine trees fur procuring turpentine, and has carried on 
the business of making turpentine on this land, and carrying 
i t  off and belling tlie same in large qnantities; that he has 
boxed sonze 2.5,000 trees ; that lie is overworking these trees, 
and that in a few years they will be worn out, useless and 
nnfit for making turpentine; that "he is now engaged i n  
committing other waste, spoil and destruction upon the said 
Iand, and is thus doing an irreparalde injury to the said land, 
and will render the same utterly useless and valueless, unless 
he is restrained by the injunction of this Honorable Court." 
I t  also charges, that the defendant has no interest or title in 
the land, or any part of it ; that the plaintiff had instituted an 
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action at law for the trespasses above-mentioned, and that the 
same was still pending, but that no amount of damages he 
may recover, s t  law, will compensate for the injury threaten- 
ed to his property. 

The prayer of the bill is for an injunction and for an aecount. 
The answer of the defendant denies that the plaintiff has 

title to any part of the land nsecl by him, but says that all 
thereof is his own property by a valid title. H e  denies that 
the process of cultivation, as conducted by him, is calculated 
irreparably to injure the land, but that he is pursuing the bu- 
siness in a prudent manner. H e  avers also, that he is entire- 
ly solvent, and worth much more than tile whole value of tho 
land claimed by the plaintiff, so that there would be no diffi- 
culty in obtaining remuneration, at law, for whatever he might 
recover from defendant by the way of damages. 

Defendant moved to dismiss the bill f:or want of equity, 
which motion was refused by his Honor, Judge DICK ; where- 
upon the defendant appealed to this Court. 

Strange, for plaintiff. 
LowJon and Moore, for defendant. 

PEARSON, J. The general rule is, Equity does not extend 
its jurisdiction either to offences against the public, or to civil 
trespasses. In reference to the fonner no exception has ever 
been made ; but in reference to the latter an exception has been 
allowed after much hesitation, and jnrisdiction assumed for 
the prevcntim of torts or injnries to property, by means of  
the writ of injnnction, under certain restrictions, namely, two 
eonditions must concur in order to give jurisdiction-the 
plaintiff's title must be admitted, or be established by a legal 
adjudication, and the tllreatened injury must bo of such a 
nature as will cause irreparable damage. 

The ground of the first restriction is obvious; a court of 
Equity cannot pass upon the legal title ; to do so would con- 
vert a bill in Equity into an action of ejectment. It is not 
necessary, however, that the legal title should he established 
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before the aid of a court of Equity is asked for, because the 
injury may be coinmittecl before a trial at  law can be I~ad,  
and when the bill sets out that an action has been, or is about 
to be, instituted for the purpose of establishing the title, Equity 
will exert its power of injnnction in aid of the action at Law, 
by taking care of the subject-matter of the action, but with- 
out assuming jurisdiction to decide the question of title. 
l i .wia v. Dnviclson, 3 Ire. Eq. 316. 

The ground of the second restriction is eqlially obvious. If 
a court of Eqnity interfered to prevent an alleged trespasser 
fiom doing ordinary acts of ownership, such as cultivating the 
land, clearing and opening new fields, &c., a bill for an in- 
junction would accompany a declaration in ejectment, almost 
as a matter of course, causing not only much private loss, but 
great detriment to the public. Fields already cleared wonld 
lie idle, woodland that, in a country like ours, ought to be 
cut down and cultivated, would stand wild and unproductive, 
and the valuable products of our forests would no longer swell 
the tide of trade. 

In the application of this restriction, much difficulty occurs 
in defining what injury is irreparable. The word means that 
which cannot be repaired, retrieved, put back again, atoned 
for. The most absolute and positive instance of it is the cut- 
ting down '' orna~nental trees," such as the noble oaks in our 
State-House grove. '' A tree that is cut down cannot be mado 
to grow again." But the meaning of the word " irreparable" 
pointed at by this example, is not thdt which has been adopted 
by the courts either in England or in this State. Grass that 
is cut down cannot be rnade to grow again, but the injury can 
be adequately atoned for in money. The resnlt of the cases 
fixes this to be the rule : the injury must be of apeculiw M- 

ture, so that compensation in money cannot atone for i t ;  
where, from its nature, it rnay be thus atoned for, if in the 
particular case the party be insolvent, and on that account 
unable to atone for it, it will be considered irreparable. 

In  England, analogies drawn from the doctrine of clestruc- 
{ive waete are resorted to for the purpose of aiding in the ap- 
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plication of the rule. I t  is there held, that if an alleged tres- 
passer is about to pull down the dwelling-house, an injunc- 
tion will lie, without an averment that he is insolvent ; for, 
although with money enough, as good, or a better house can 
be built, still it involves a matter of feeling-there is an at- 
tachment to tlie house in which our ancestors lived. This 
feeling is certainly not as vivid in this countq  as it is in Eng- 
land. How far our courts will follow their decisions, is not 
now for considcration. There may be a distinction between 
pulling down a house merely for destmction, and doing so for 
the purpose of improvement. So, it is there held, that if an 
alleged tl.espasser is about to work a mine, an injunction 
will lie without an averment of insolvency, because i t  is de- 
struction, and takes away the substance of the land, and there 
is no mode of ascertaining the value, or the quantity of the 
copper, tin, or other mineral that is extracted from the bowels 
of the earth. Our courts have shown a disposition not to in- 
terf'ere, unless there be an averment of insolvency. In Falls 
v. NcAfee, 2 Ire. 239, i t  is suggested that instead of an injunc- 
tion, the proper course was to appoint a receiver, so as not to 
etop the working of a gold mine ; for that was alike " oppos- 
ed by public policy and private jnstice." This suggestion is 
adopted in the Deep River Gold Xining  Cornpny v. Fm, 
4 Ire. Eq. 61 ; in which case, as well as in I rwin  v. DacGdson, 
supra, there is an averment of insolvency. The subject of 
working mines is, however, not now under consideration. 

So, it is there held, that if an alleged trespasser is about to 
cut down timber trees, as distinguished from ornamental trees, 
an injunction will lie, without an averment of insolvency; 
because it is destruction, and takes away the substance of the 
land, and would be waste if committed by a particular tenant. 
Our question is, how ihr the English doctrine is applicable 
here in regard to clearing the land, cutting timber for shin- 
gles, and staves and working trees for turpentine? 

The analogy taken from the doctrine of destructive waste 
fails; for it is settled with us that a widow, or other tenant 
for 1-ife, may clear a reasonable quantity of land, and is not 
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confined to the use of timber as '' house-bote," " fire-bote," 
" hay-bote," bnt may sell or otherwise dispose of the wood on 
the land so cleared. So, the widow may cultivate the pine-trees 
in her dower-land for the purpose of getting turpentine, and if 
dower is assigned on land fit for nothing but to afford etaves 
and shingles, i t  is ditticult to conceive what other use die can 
make of it. 

Putting this analogy out of the ;my, the naked quest im is: 
in the present condition of our country, does the cultivation 
of pine-trees for turpentine, or the c u t t i ~ ~ g  down of oak-trees 
lor staves, or cypress trees for shingles, can= an irreparable 
illjury ?-one which cannot be compensated for in damages? 
The very purpose for which these trees are used by the own- 
ers of land is to get from them turpentine, staves and 
shingles, fcr sale. I t  follows, therefore, as a matter of course, 
that if the owner of tlie land recovers from a trespasser the 
full value of the trees that are used for these purposes, be 
thereby receives compensation for the injury, and i t  cannot, 
in any sense of the word, be deemed irreparable. So that 
private justice and public policy, which ca?ls for a full deve- 
lopment of the resources of the country, alike forbid tlie in- 
terference of a court of Equity, except in cases where, from the 
insolvency of the alleged trespasser, the compensation in 
money cannot be had. Accordingly in Lloyd v. Heath, Bus. 
Eq. 41, the bill avers the insolvency of tlie defendant, and i t  
ia treated of in the opinion as a necessary part of the plain- 
tiff's equity. So, in the other cases in reference to timber, 
and in the gold-mining cases, this averment is always made 
as a necessary part of the plaintiff's equity. Indeed, in 
Thompson v. TiZliam, 1 Jones' Eq. 118, it is said that an 
injunction against clearing and opening land, as is usual among 
farmers, mould not be sustained, although there is an aser- 
rnent of insolvency. " If in such a case a defendant can be 
enjoined, we see no good reason why, in every caee where he 
is a poor man, possessed only of the land for w I k h  he ie con- 
tending, he may not be stopped by an injunction from open- 
ing and clearing the ground." 
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I n  our case, the injury, against which the plaintiff asks for 
the protection of an injunction, consists in the cultivation of 
trees in procuring turpentine, arid in getting staves for bar- 
rels. I t  is not necessary to decide whether the cultivation of tnr. 
pentine and, as an incident thereto, the getting of stares and 
hoop-poles for the barrels necessary to put i t  in, is not ~ u c h  an or- 
dinary use of it, in the course of agriculture, as does not come 
within the jarisdiction assumed by the courts of Equity in refer- 
ence to the prevention of civil trespasses, even although there 
be an averment of insolvency, for the bill does not make that 
arerment, and on that account is fatally defective. The bill 
contains a general allegation that the acts conlplained of will 
be prodoctive of irreparable in,jury, but the allegatim must 
be attended with such a statement of facts, as enables the 
court to see that such would be the result ; Bogey v. Shute, 
1 Jones' Eq. 180. As instances where there is such a state- 
ment of facts as enables the court to see that the damage mill 
be irreparable, and where an averment of insolvency is not 
necessary, we may refer to Purnel  v. Daniel, 8 Ire. Eq. 9 ; 
Troy v. Norment, 2 Jones' Eq. 318. The injuries complained 
of in these cases were, in their natures, destructive. But o u ~ s  
is a new country ; our policy is to svbdue the forest and de- 
velope its resources, and we decide, that to work trees for tur- 
pentine, or to cut down trees for staves, is not destrnction, and 
the court cannot see that the injury will be irreparable, unless 
there be an averment of the insolvency of the defendant. 

Upon the coming in of the answer, a motion was made to 
dissolve the injunction, which was allowed. Afterwards, at  a 
subsequent term, a motion was made to dismiss the bill, which 
was disallowed, and the defendant appealed to this Coart. 
W e  have seen that, upon the plaintiff's own showing, he had 
no equity. After the answer came in, alleging the defend- 

> ln unc- ant's solvency, and the consequent disscl~~tion of t h ~  ' j 
tion, there was an additional ground fop dismissing the bill. 
It could only then be held over as an original bill for discov- 
ery, and on account of tfie turpentine and staves which the 
defendant had dispsed of; in other words, as a bill for a n  
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account against a trespasser. This would certainly be a bill 
of the " first impression." Where Equity has jurisdiction to 
prevent a wrong by injunction, if there has been loss before 
the injunction is sued, the court will direct an account of the 
profit that the defendant has made, as incident to the jurisdic- 
tion assumed for the yurpose of injunction, so as to prevent 
circuity and expense. After a plaintiff has established his 
right to come into one court for an injunction, he mill 
not be required to resort to an action in another co~zrt to 
recover his damages. But tile equity for the account is strict- 
ly inriclent to the injunction, and therefore, if an injunction 
is refused, an account cannot be given, but the plaintiff must 
resort to a court of lam. Adams' Eq. 219. 

The motion in the court below to dismiss the bill, ought to 
have been allowed. 

PER CUI~IAX, Decree accordingly. 

HOWARD WISWALL and others against T H E  GREENVILLE AXD 
RALEIGH PLANK ROAD COMPANY. 

A charter of incorporation creating a company for the purpose of effecting a 
communication by a plank road between designated points with the privi- 
lege of taking tolls, does not authorize the company to establish a stage line 
upon their road, nor to contract for carrying the Gnited-States mail. 

CACSE sent from the Conrt of Equity of Beaufort County. 
The bill in this case set forth that the plaintiffs are stock- 

holders in the Greeriville and Raleigh plank-road company, 
which wits cllartered by the General Assembly at its session 
of 1850, and was duly organized by complying with the terms 
of the said Act ; that the said company was incorporated for 
" the purpose of effecting a cornmunication by means of a plank 
road from within the limits of the town of Greenville in Pitt  
County, to the city of Raleigh;" that in accordance with the 
said charter a plank road has been built from the said town 
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of Greenviile to the town of Wilson in Wilson county, which 
is in the most direct and practical line towards the city of 
Raleigh, but that the same has not been extended further, for 
tlie want of the necessary funds. The bill goes on to recite 
the various clauses of the act of incorporation, prescribing the 
nature and extent of the duties of the company, the extent of 
its powers and privileges, and the object of its incorporation, 
which c!auses are fd ly  set fort!: ir, the opiaior, of the cowt, 
and therefore need not be stated here. It further sets forth 
that tlie said company has been for several years in operation, 
and has, from the tolls received, accumulated a fund of 
abont $4000 ; that the individuals named in the bill are the 
president and directors of the said road for the time being, 
nnd as snch ]lave the control and management of the affairs 
of the said company ; that the said president and directors, or 
a majority of them, with the sanction and approbation of a 
majority of the stockholders, have adopted a resolution to 
purchase with the said funds a line of stages with the necessary 
appurtenances, to be run as their property upon the said road, 
and further to procure a contract from the U. S. government 
for carrying the public mail by such stage line upon the said 
road; and that they have appointed one of their number, the 
defendant Johnston, an agent, to effectuate these purposes, 
and that the said president and directors, through their agent, 
the said Johnston, are taking measures to acconlplisli both 
these purposes. They insist in their bill that this would be a 
rniaagylication of the funds which are needed for the repair 
of the road, which is in a worn and dilapidated condition, or 
should be divided amongst the stockllolders; tliat snch en- 
terprises are foreign to the purpose for which the company 
was instituted, and not authorized by their charter; that 
besides exposing tlie company to the risk of loss from the un- 
dertaking, these xneasures will expose them to the danger of 
n forfeiture of their corporate privileges ; they, therefore, pray 
for an injanction. 

To this bill the defendants demurred. There was a joinder 
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in demurrer; and the cause being set down for argument, wae 
sent to this Court. 

Donmell, for the plaintiffs. 
Bodmart, for the defendants. 

PEARSON, J. I t  was conceded in the argument that a 
corporation has a right to restrain by injunction the corpora- 
tors from doing any act which is not embraced u-ithin the 
scope and purpose for which the corporate body was created, 
and which would be a violation of the charter; not only on 
the ground that such act would operate injuriously upon the 
rights and interests of the corporators, but on tlie further 
ground that a forfeiture of the charter would be thereby in- 
eurred. 

So, the only question made by the demurrer is this : Has the 
company power to purchase stages and horses to be run upon 
the said road?-and has i t  likewise power to enter into a 
contract to carry the United States mail on the road by meane 
of such stages 1 

This question must be decided by a construction of the 
charter. We have examined it, and declare our opinion to 
be, that no such power is given to the company. 

The$rst section sets out the object of tlie incorporation, to 
wit, " for the purpose of effecting a comrnunication by means 
of a plank road from Greenville to Raleigh." 

The third section grants the franchise of incorporation, and 
gives all the powers, rights and privileges necessary "for the 
purposes mentioned in this act." 

The ninth section invests the president and directors of t h  
company "with all the rights and powers necessary for the 
mstruction, repairs and maintaining of a plank road to be lo- 
cated as aforesaid." 

The fourteenth section provides for the erection of t o l l - k w a  
end gates. 

Thqfifteenth section provides for the collection of toll to be 
'< dmanded and received from a2lpersons wing the s a i d p W  
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road," with a proviso that the tolls shall be so regulated that 
the profits shall not exceed twenty-five per cent on the capital 
in any one year. 

These sections contain the substantive provisions ; the others 
merely embrace the details necessary for the formation of tlie 
company, &c. 

The mere statement makes the question too plain for obser- 
vation, If, under the power to construct, repair 2nd maintain 
a plank road, a power can be implied to buy stages and horses 
and become a mail contractor, the company, by a parity of 
reasoning, has an implied power to set up establishments at  
convenient points along the road for the purchase of produce 
to be carried over its road. Besides, how are tolls to be de- 
manded and received, and how are the profits of this enlarged 
operation to be regulated ? How are losses from such specu- 
lations to be guarded against ? 

I t  may as well be contended that a turn-pike company, from 
its power to construct, repair and maintain the road, has, by 
implication, power to embark in the business of mail con tractor, 
or in buying and selling horses, cattle, or produce, under the 
suggestion that the road would be subservient to these pur- 
poses. 

Let the demurrer be overruled. 

PER CURIAM, Decree accordingly. 

MARY E. STEWART against WADE H. HCBBARD. 

Where a party to a suit in court, falsely represented to another party, an 
ignorant female living out of the State, that a certain question had been 
decided against her, and thus obtained fi-om her an assignment of her in- 
terest which ~ v a s  worth $1200, for sixty dollars, the Court of Fquity will 
enjoin him from taking from tlie clerk's office more than he paid for the 
claim with ~nterest. 

CAUSE removed from the Court of Equity of Alison County. 
The facts of the case are fully stated in the opinion of the court. 
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No  counsel for the plaintiff in this Court. 
Bryan, for the defendant. 

NASH, C. J. Very clearly the plaintiff is entitled to the 
relief which she seeks. Jason Meador, jr., died in the year 
18-, intestate, leaving Stephen L. Meador, Samuel Odom, Ma- 
ry  E. Stewart, the plaintiff, and ISulda, the wife of the defendant, 
his heirs-at-law. i i t  the time of his death he was seized and 
possessed of a tract of land which the defendant took possession 
of, claiming it as the property of Jason Meador, sr., dec'd., the 
father of Jason Meador, jr. A petition was filed in the proper 
court by Stephen L. Meador, Saml. Odom, and the plaintiff, 
against the defendant and his wife IIulda, for the partition of 
the said land. A t  Sept. Term, 1852, a decree was made by the 
Court that the land was the property of the said Jason Mead- 
or, junior, and that the said parties were his heirsat-law, and 
the land was ordered to be sold, and an account taken of the 
rents and profits while in the possession of the defendant, and 
the proceeds divided among the heirs. The land was sold, 
and brought the sum of $4,550, and the rents and profits re- 
ported against the defendant were $218,94. This amount was 
paid into the o0icc of the clerk and master, and the share of 
the plaintiff, which is about $1200, is still in the office. The 
plaintiff resided in South Carolina. A t  Fall Term, .--- , of 
the Court of Equity of Anson county, the defendant filed in 
his name, and that of the plaintiff, a petition to have paid to 
him as assignee of the plaintiff, her share of the money then 
in the ofice. Of this petition the plaintiff had no notice. 
The bill was filed to enjoin the defendant from receiving the 
money in the clerk's ofice. 

To this statement the defendant answered, that he purchas- 
ed from the plaintiff her interest in the land, before the sale, 
and before the decree therefor, a t  the price of $60, of which 
he paid her $30 in cash, and gave his note for the remainder, 
and he produced her deed, dated 4th of March, 1852. The 
plaintiff, in her bill, admits she executed that deed, but charges 
it wae obtained through the fraudulent representations of the 
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defendant. She alleges that sometime before the decree of 
sale was obtained, the defendant came to her residence in South 
Carolina, and falsely and fraudulently told her that the snit 
for the partition of the land had been decided, and that the 
Court had decided the land to belong to Jason Meador, sr., the 
grandfather of the plaintiff, and that she was entitled to one 
fourth of one sixth of the land, and that when she executed 
the conveyance she ihougllt and believed she was conveying 
away her interest in the land as one of the heirs ~f her grand- 
father. To this allegation the defendant opposes a total denial. 
U e  denies he made any such statement as that set out in the 
bill, and that the plaintiff well knew, when she executed the 
deed, she was conveying her interest in the property of her 
father, and that she so executed it because she preferred tlie 
present possession of the sum lie offered, to her share in the 
land. That Jesse J. Nash, who lived in Alabama, went with 
him to the residence of tlic plaintil-fwhen the conveyance was 
made. Subsequently, he went to the plaintiff's and took with 
him one Michael O. Nash and the deed, and reqlwsted the 
plaintiff to acknowlcdge tlie deed before tlie said $1. C. Nash, 
to enable him to have i t  proved in this State, which she at 
first refused to do, saying t l~a t  she had fonnd out that the land 
was vi-orth much inore tl~an she expected. This was before the 
male. Her mother was present, and told the plaintiff she ought 
not to deny her hand-writing, for she knew she had signed the 
deed. She then acknowledged it before Michael 0. Nash, 
who attested it, and he offered to pay her the $30 due upon 
his note, which she refused to take. 

The defendant further stated in his answer, that, a t  the time 
the petition for partition was filed, the land was worth no more 
than $2000, and that it mas run np to the price at  which it was 
gold, from a spirit of rivalry among the bidders. 

It would be difficult to deny to the plaintiif tlie relief she 
ssks if the case were tried on the bill and answer ; bnt when 
the testimony is examined, it discloses as base a fraud as can 
be well conceived. The defendant places his defence upon 
the deed of the 4th of March, and denies positively the charg- 
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es of fraud in its procurement. H e  denies that he told the 
plaintiff that the suit for partition had been decided against 
her, ancl that the Co~lrt had decreed that the land belonged to 
Jason Meador, sen'r., her grand-father- He denies that he 
told her that she was in consequence entitled to but one-fourth 
of one-sixth of the land. Three witness- contradict him di- 
rectly, Gatsey IIoilge, Lycti'u Xeador and NP. Cump6ell. 

The first swears that she was present at the trade, and heard 
Hubbard tell the plaintiff her suit was thrown out; arid heard 
Jesse Nash, who was present, .tell her that tlie law-suit was 
decided in favor of Jason Meaclor, sen'r., and that she was 
entitled to onefourth of one-sixth of the land, and that the 
plaintiff bargained to sell the defendant her interest in the 
land as belonging to her grand-father. 
am. Jleador the same. 
NP. Cccm$eZZ says the defendant told him that the suit for 

the partitiorr liad been decided in favor of Jason Meador, sr., 
and each of the heirs was entitled to one fourth of one sixth, 
and he heard the defendant make to the ldaintiff the same 
statement. The defendant's witness, Jesse J. Nasli, in his 
statement, says the plaintiff sold her interest in the land, which 
was stated to be one fourth ; ancl that he believes she so under- 
stood it. He does not ST any thing about tlie statement as 
testified to by the plaintiff's witness, but he does state that 
Hubbard told the plaintiff that the land was believed to be 
worth $2000. A!ichaeZ 0. Nush's statement is, that he went 
with Hubbarcl to the residence of plaintiff to witness her 
acknowledgment of the deed, in order to its probate and 
registration in Anson County. Now it is impossible for any 
one to read this statement without at4 once corning to the  
concl~zsion that the conveyance f ~ o m  the plaintiff to the 
defendant was obtained by fraud. The defendant was tlie 
brother-in-law of the plainti& and lived in this State where 
the cause was pending, he being a party interested in it; it was 
natural, therefore, that she should have confidence 'in him, 
and had a right to expect of him a trne and honest statement 
of the progress of that suit. His representation to her IT- 

4 
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false throughont. The snit was still undecided ; no decree had 
been made; and no declaration by the court that the land 
belonged to the estate of Jason Neador, sr.; and all this he 
knew. He knew that as one of the heirs of her father, Jason 
Neador, jr., whose right to the land was subsequently declared 
by the Court, she was entitled to one fourth, and not to one 
fourth of one sixth. 

In argument it was insisted that whatever might have been 
the mistake of the plaintiff, when the deed was executed, she 
was acquainted with the facts when she acknowledged the deed 
before Afichael C. Nash, and by such acknowledgment she 
confirmed it. I t  is evident that such was not her intention. 
She did not mean a confirmation. ?Then she was requested 
to ac1;nowleclge the deed she refused. When her mother re- 
marked, " yon can't deny that j-ou signed tlie deed," 
she aclinowledged it, but observed, as is testified by 31. 
C. Nash, "if I had known as much as I do now, I never wonld 
have signed it." And in his answer, the defendant states, after 
she had acknowleclgecl it, he offered to pay the residue of the 
money, to wit, $30, for which she had hisnote, but she refused 
to accept it. Why did she so refuse if she intended to con- 
firm the conveyance? E e r  land was gone ; why, then, not 
take what would have been, and what was in that case, hers? 
She was old and poor. KO, by acknowledging the deed she 
meant simply, in the language of her mother, that she could 
not deny her signature, and that was all she did acknowledge. 

There is another feature in this case which merits attention. 
The land was soldunder a decree of the Court of Equity, on a 
credit of twelve months, and brought $4550 ; of this sum the 
plaintiff was entitled to $1,137,50, and if to that he added 
the fourth of tlie rents decreed against the defendant, she was 
entitled to $1,192,24. She was old and in destitute circum- 
stances, and the defendant wonld have us believe that she was 
willing to sell that interest for $60. I t  is true that inadequacy 
of price is not per se fraudulent; but it is often strong and 
pregnant evidence of the existence of fraud in a transaction. 

I have said that, if the case rested upon the bill and answer, 
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it would be difficult to refuse the plaintiff the relief she asks. 
It is a well-settled principle of eqrrity that, though there is no 
fraud or illegality in a transaction, yet if it be carried on in 
ignorance, or mistake of facts material to its operation, a court 
of Equity mill rescind any contract so entered into. Adam's 
Eq. 188. Aside, then, from the positive proof of fraud and 
imposition, i t  is impossible to believe that the plaintiff knew 
of the true situation of the case depending for the partition of 
the land. As the case resulted, the land was actually worth 
.$4550, and her share near $1200. The plaintiff is entitled to 
be relieved. 

I t  must be declared that the deed of 4th of March, 1852, 
was obtained by fraud, and is void and of no effect, and must 
be surrendered to the plaintiff; that she is entitled to receive 
from the clerk and master of Anson Court of Equity, the sum 
now in his hands, being one fourth of the proceeds of the sale 
of the lands of her father, Jason Meador, jr., and also her share 
of the rents and profits decreed against the defendant, deduct- 
ing the sum of $30, the amount paid her by defendant. She, 
the plaintiff, delivering to defendant the note for $30, which 
she holds. 

PER CURIAM~ Decree accordingly. 

CHARLES HAYLIN against WILLIS A. HAMLIN, administrator. 

Where a Court of Equity has acquired jurisdiction of a cause by the obligor in 
a bond's getting possession of the paper and pretending it was destroyed, 
it will not lose it afterwards by his personal representative producing the 
obligation. 

A creditor mho takes a dividend of the effects of a bankrupt, surrendered to 
the assignee, under a petition filed by him, is not thereby estopped fkom 
collecting the remainder of his debt, if the debtor fails to get h s  certificate. 

The payment of a part of a bond within ten years, by an assignee in bank- 
mptcy oat of the funds and with the assent of tlie obligor, repels the pre- 
sumption of payment arising from the length of time. 
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CAUSE removed from the Court of Equity of Randolph County, 
The intestate, William A. IIamlin, being indebted to his 

brother Charles Hamlin, the plaintig, and to many other per- 
sons, made application to the District Court of the United 
States to be permitted to take the benefit of the bankruptcy 
act of Congress; and the assignee for the county of Randolph, 
in which the said William A. resided, having notified him, 
among other creditors, to bring in his claims, he enclosed in 
a letter to his brother William, two bonds-one for $414,65, 
dated 10th of January,1833, and the other for $224,88, dated 
6th of August, 1834 ; in which letter he also enclosed a power 
of Attorney for Willis A. Ramlin, the defendant, son of the 
intestate, appointing him agent to receive any dividends which 
might accrue to him from the estate surrendered by the peti- 
tioner. The said William A. Hamlin, defendant's intestate, 
proceeded in his applicatioa to the court of bankruptcy, and 
took all the preliminary steps to entitle him to a certificate in 
bankruptcy, but never, actually, obtained one. The defendant, 
as agent of the plaintifl, received from the assignee in bank- 
ruptcy, on the - of July, 1851, as his share of the proceeds 
of the praperty surrendered by the defendant's intestate, for 
the use of his creditors, $190. 

In March, 1852, the plaintiff applied to the defendant's 
intestate, shortly before his death, to know what had become 
of the bonds sent to him, when he informed him he had burnt 
them. 

The plaintiff alleges that, after the appointment of defendant 
as adrninistratm, he demanded p y m e n t  of the amount due on, 
the said bonds from him, but he refused to pay the same. H e  
alleges the loss of the bonds, and that sufiicient assets 
have come to the hands of the defendant, as administrator of 
his father, for the payment of his debts; and he prays for a 
decree to that effect. 

The defendant, in his answer, admits the facts above stated, 
'except that the bonds in question were not burned, but avera 
their present existence in his hands, and offers to file the same 
in court: *He insists, therefore, that the plaintiff, having a 
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complete remedy a t  law, has no right to proceed with Bitsuit 
in a court of Equity. 

H e  further contends that the plaintiff, having come in under 
the proceedings in bankraptcy, and having received a pre 
~ a t a  of the amount raised by sale of the bankrupt's property 
surrendered to the assignee, is estopped by such proceedings 
fmin recovering upon the said bonds. 
H e  further relies on the presumption of payment arising from 

I the length of time, which -was more thau t a i  years from the 
time the causes of action accrued. The defendant admitted 
assets. 

There were replication to the answer, commissions, and 
proofs; a d  the cause being set dowa for hearing, was trans- 
mitted to this Court for trial 

I laug i~ ton  and B. F. Hoore, folr plainti% 
.&lorehead, for defendant. 

BATTLE, J. The defendant objects to the plaintiff's recov- 
ering, npan three grounds : 1st. Because the bonds have been 
found, and, tllerefore, the &lintiff may have complete redress 
a t  lam. 2ndly. Because the plaintiff isestopped from deny- 
ing that the intestate was duly discharged as a certificated 
bankrqt ,  unclw the bankrupt lam of 1841, the said plaintiff 
having applied for and received a dividend out of the effects 
of the intestate as a bankrnpt. 3rdly. Because the bondsupon 
which the suit is bronght are, from length of time, pres~uned to 
have been paid, more than ten years llaving elapsed between 
the time when &ey .became due, and the commencement of 
d ~ e  suit. 

1. W e  are ad opinion that the first ground of defence is 
untenable. At the time when the bill was filed, the Court 
undoubtedly had jurisdiction of the cause as a suit upon a lost 
bond. The plain tiff states; and the defendant admits, that the 
intestate told the plaintiff that the bonds had been burnt. The 
intestate had not, in fact, destroyed them, but he had them 
concealed from the plaintiff, and the latter had, tllcrefore, the 
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right to proceed in Equity to recover upon them as lost bonds. 
Tlic Court having thns riglitf~illy acquired jurisdiction of the 
cause, s ~ u e l y  the intestate would not have been allowed to 
defeat i t  by producing the bonds which lie stated tliat lie had 
destroyed ; and ~ v h a t  would not h a r e  been allotved to him, 
cannot now be done by his personal representatire. R o  au- 
thority upon this point has been produced by the counsel on 
either side, but we cannot hesitate in deciding that the jnris- 
diction of tlie Conrt of Equity in such cases cannot be thus 
defeated. 

2. We are not aware of any such ground of estoppel as 
that contenclecl for by the defendant. The plaintiff Tvas pro- 
ceeding l a ~ ~ f ~ i l l g  when he presented his clairn for a dividend 
out of the effects of tlie defendant's intestate assigned to a 
commissioner under the bankrupt law. I t  was not his fault, 
but tlie fxnlt of the intestate that tlie latter did not use the ne- 
cessary means for obtaining his certificate of cliscl~arge. ,4s, 
under the provisions of the banlxupt law, nothing s l~or t~of  his 
obtaining a, decree cliscliarging liim as a bankrupt, could dis- 
charge his debts, we canriot perceive how the plaintiff; by  
receiving a part of lvliat was dne to him, can be prevciited 
from claiming the residue. The def'cndant has failcd to pro- 
duce the only proper evidence of the discharge of his intestate 
as a banlirnpt, and tlie plaintiff has not done anything to 
reliere Iiim i'1w1n the necessity of so doing,., or to bar himself 
from the relief which he now seeks. 

3. Tlie defendant cxnnot, under the circumstances, avail 
liimself of the lapse sf time as 2% plmnmption of pagnient. I t  
is well knon.n that an express ackuo~r-ledgment of a debt, or 
one inlplied from a part payment of it, will prevent the pre- 
sumption from arising. Ilere, a part of the debt was received 
b - ~  the  plaintiff"^ agent from the cornmissioner in bankruptcy 
by tlie assent of the intestate, arid after that it was too late for 
Ilirn to allege tliat i t  had been paid, and rely upon the pre- 
sun~ption as e ~ i d e n c e  of the fact. Without adverting to the 
other circumstances relied upon by the plaintiff's counsel to 
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repel the presumption, we hold the one just adverted to, to 
be sufficient for that purpose. 

The plaintiff is entitled to a decree for the amount due on 
the bonds in question, after allowing all just credits. 

PER CCRIAM, Decree accordingly. 

JOHN McLERBN und wife against JAMES K. KELVIN and another. 

The writ of certiorari will lie to bring up a cause from a court of Equity to 
the Supreme Court, where a sufficient reason is shown for not appealing. 

Where the person really interested in a cause in Equity was a feme covert, 
upon a statement made by her husband, who had joined her in the suit, 
showing that an injunction to restrain an execution levied on her property 
had been improperly dissolved ; that he was absent from court upon urgent 
business when the decree was made; that his attorney had told him his 
presence rvould not be rcquired at the trial; that his attorney lltld endea- 
vored to procure surety for an appeal without success; and that h-e ~0u4 i l  
have appea!ed if he'had been present; it was IIeZd to be a sufficient cause 
for grantilig a certiorari. 

One who has entered into a deed, as a trustee, will not be heard to gainsay 
the title of the property conveyed to him by the deed. 

CERTIORARI to bring up a cause from the Court of Equity of 
New Hanover 

John Melvin, of the county of Bladen, bequeathed, amongst 
other provisions, a negrc girl, Eliza, (the subject of t l~is  snit,) 
to his daughter M a ~ y  Eliza, with a proviso that her inbtlier 
should keep possessiorl of the said slave until her said daugh- 
ter arrived at the age of t~enty-one.  The testator died in 
1844. The will was duly proven, and the executor tlierain 
named was qualified. 

In the month of January, 1846, tile feme plaintiff, Mary 
Eliza, then eighteen years old, intermarried with the other 
plaintiff. John McLeran, but previously to such marriage, ~ t l d  
in  conten~plation thereof, all the property belonging to her 
as well as all that she might thereafter acquire from hey 
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mothel; and especially the slave Eliza and her child, Harris, 
mere, with the consent of the executor, conveyed by a cleed 
of settlement, dated 11th day of January, 1846, to the defend- 
ant James K. Melvin, her brother, in trust, that he should 
hold the said property for the sole and separate use of the 
said Mary H k a  and her children, free frorn all liability to the 
debts of her lintended husband, but that lie might re~nain in 
possession ef the property, he devotillg the profits to the use 
of the intended wife and her children, if any should be born 
of the marriage. The said deed of settlement was also execu- 
ted by tlie intended husband and by the defendant James x. 
Melvin, and duly proven and registered. 

The plaintiff MeLeran becoming indebted to the defendant 
Melvin, gave his bond fer tlie amount due, to wit, $595, which, 
without consideration, was endorsed to the defendant McDou- 
gald, in order to facilitat~ tlie collection of it. A suit was 
brought in McDougald's name against the plaintiff BfcLeran 
and against Nelvin as endorser, and judgment recovered in 
the County Court of Blaclen for the debt and costs, and a fi. fa. 
being directecl to tlie slleriff, at the instance of the defendant 
Melvin, the same was levied npon the s l a ~ e  Eliza and one of 
Tier children, she llavirig had several after the conveyance. 
9t is averred by tlie plaintiffs, and admitted by the defendants, 
that the endorsement to McDougnld was merely formal, and 
that tlie entire interest in the judgment is in tlie defendant 
Xelvin, and that he lias directed the whole proceeding against 
the property in question. 

The prayer of the bill is for an injnnction and for general 
relief. 

The defendant Melvin, in his answer, insists that Mary Eliza 
Melvin being an infant when she executed the deed, the same 
is invalid, and that the property, notwitlistanding such deed, 
vested in the husband, and is liable to his debts. I Ie  also 
contends that Mrs. McLeran took a contingent interest in the 
slave in qnestion, which did not become vested until after the 
marriage, and which did not pass by the deed in question, 
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but went to the husband jure rnctriti. The answer was, other- 
wise, irresponsive to the allegations in the bill. 

McDougald disclaimed any knowledge or interest in the 
matter. 

- On tlie coming in of the answers, his IIonor, Judge PERSON, 
ordered the injunction to be dissolved and an appeal was 
prayed, but no surety was given. 

The plaintiff SlcLeran applied to the Sripretne Court for a 
certiorari, alleging that he was not present when the cause 
was heard upon the motion to dissolve ; that 11e was absent 
npon urgent business and did not return to TITilmington where 
the Court sat, until after the final adjournment of the Court; 
that he was informed by his counsel that his presence 
would not be required at the hearing of tlie cause, and that 
he therefore took no pains to provide surety for an appeal ; 
that his counsel, in his absence, made exertions to procure 
security for an appeal to the Snpreme Conrt, without success. 
Tlie writ was ordered, and the case brought up under it. On 
opening the cause for further proceedings, i t  was contended 
by the defendants' counsel, that the cause was improperly 
brought up, for that this Court had no power to issue the writ 
of certiorari to bring up a cause, and moved to dismiss the 
proceeding. The rnotio~i to dissolve tlie injnnction was also 
debated a t  the same time. 

'TK A. ITGight, for plaintiffs. 
2. G. Ilagwood, for defendants. 

BATTLE, J. The first question which this case presents is, 
whether it is properly constituted in the Court. The counsel 
for the defendants contend, tliat the w i t  of certiorari will not 
lie to bring up any cause from the Courts of Equity to the Sn- 
preme Court, but tliat if i t  will, this is not a proper case for 
its application. Tlie ground of objection to the use of tlie 
writ in an equity cause is, that there is no such necessity for 
it, as there is in a suit at lam, and tliat, therefore, i t  ought not 
to be allowed; and further, that no instance of its allowance 
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heretofore can be shown. The reason alleged, to show that 
there is no necessity for its use is, that if there be error in any 
order or decree in Equity, i t  may be corrected upon a petition 
to rehear, or a bill of review. The obvious reply is, that ex- 
cept in the higliest tribunal for the decision of equity causes, 
these remedies are inadequate, because the parties will still 
have a right to carry the cause up to the highest court, and 
i t  will Le an unnecessary and unreasonable delay to prevent 
their doing so, in the first illstance by an appeal, or, if that be 
lost without the default of the party seeking it, by a proceed- 
ing in the nature of an appeal. Tliis delay, in a case like the 
present, of an order dissolving an injunction, will often put 
the party to a serious, if not fatal, inconvenience, and ought 
to be aroided, if possible. W e  think it may be avoided by 
giving a fair construction to the provisions of tlie Revised 
Code upon this subject. I n  the 6th section of the 33rd chap- 
ter, (the act which establislles the Supreme Court) it is enact- 
ed that " the court shall hare power to hear and deterinine 
all questions at law brought before it, by appeal, or other- 
wise, from a Superior Court of law, and to hear and deter- 
mine all cases in Eqnity by an appeal, or removal from a 
court of equity;" and in another paragraph of the same sec- 
tion, it is declared that the Court " shall also ha7.e power to 
issue writs of cerfiiomri, scire facins, habeas co~pus, nzanclu- 
mus, and all other writs which may be proper and necessary 
for the exercise of its jurisdiction, alid agreeable to the prin- 
ciples and usages of law, $c." The 22nd section of tlie 4th 
chapter, provides that "appcals shall be allowed from a r ~ y  
final judgment, sentence or decree of thc Superior Court of 
law, or court of equity, court of oyer and terminer ;" and the 
next succeeding section declares that " the Superior Court 
may, whenever it shall be deeinecl proper, allow an appeal to 
the Supreme Court from any interlocutorj jndgment, sen- 
tence, or decree, at law, or in equity, a t  the instance of the 
party dissatisfied therewith, upon such te rns  as shall appear 
to the Court just and eqnitable." The 25th section of the 
game act makes it the dut;. of thc clerk of the Superior Court 
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of law, and the clerk and master in equity, to file with the 
clerk of the Supreme Court, in proper time, a transcript of 
the record and proceedings of the causes in their respective 
courts, in which appeals have been taken ; though by the sec- 
tion which next follows, the appellant himself may file the 
transcript if he chooses. I t  is seen by a reference to these 
enactments, that the right of appeal from the judgments or 
decrees final or interlecntory, of tlie Snperior Courts of law 
and the Courts of E4uity, to the Snpreine, is put upon the 
same footing in every respect. If this right be lost in any 
case in a Superior Court of lam, without any defanlt of the 
appellant, it is admitted that 11e may take his case up by the 
writ of ce~ t io ra~ i ,  and we cannot 1)erceive any suficient rea- 
son why he map not have the same inode of taking up a case 
from a Court of Eqnity under similar circnrnstances. Suppose 
that, upon a petition to rehear, or a bill of review, the cause 
were decided against him a second time, and he shoulcl, with- 
out the slightest negligence, make another ineffectual attempt 
to appeal, would lie be without redress ? Can any other mode 
than that by a writ of certiorari be devised for him to have 
his cause reviewed in the highest tribunal of the State? Un- 
til such be brought to our attention me shall feel ourselves 
bound to give to the party praying an appeal, and prevented 
by unavoidable obstacles from availing hinlself of it, the ben- 
efit of that writ. The circnmstances of the present case fully 
entitle the party to the favour of the Court. I t  is in truth the 
case of the wife, and if the husband had been less attentive 
than he was, we should think that hm interest ought to be 
protected so i'ar, at least, as to liave it passed upon by illis 
Court. 

The cause being thus properly before us, we liave no liesi- 
tation in saying that the order clissolving the injunction was 
erroneous and ought to be reversed. The co~~nsel  for tlie 
defendants have contended in support of the order, lst, that 
at  the time of her marriage, Mary Eliza Nelvin was under 
age, and could not, on that account, make a valid conveyance 
of lier slaves se as to prevent their becoming the property of 



200 IN  THE SUPREHE COURT. 

McIiirnmon v. Rogers 

her husband. 2ndly. That she took a contingent interest only 
in tlie slaves under the will of her father, mhicli did not pass 
by the conveyance to her trustee, and that when they became 
vested, i t  was after her mamiage, and that thereby they be- 
came the property of her hnsband, and liable to he seized for 
his debts. The first of these propositions is directly opposecl 
by the cases of J7'ee7nan v. Cook, 6 Ire. Eq. Rep. 373, and 
Sattq$eZd v. B~icidicli; 8 Ire. Eq. Rep. 271, and the reason 
given for the decisions is unreasonable, to wit, " that it can- 
not be to her prejudice, but must be to her advantage, if it 
secure to her or her issue any thing; since, without the set- 
tlement, the whole would go to her husband, absolutely, on 
her marriage." The other proposition we deem it unnecessa- 
ry to decide, because the trustee cannot be allowed to urge it, 
even suppxing it were true, and thz consequence deducible 
from it legitimate. Tlie defendant Melvin has, by his 
solemn deed, agreed to accept the conveyance, aiid to hold 
the slaves, in trust, for the sole and separate use of his sister; 
and it would violate every principle of jnstice and fair deal- 
ing to allow him now to repudiate tlie title in himself, and 
treat the slaves as the propertj of tlie li~lsbxild 1)y subjecting 
them to the payment of his debts against tile husband. Tlie 
interlocutory order from which the appeal is taken, must be 
reversed, wit11 costs against both defendants, which will be 
certiiied to the Court of Equity below. 

PER CCXIAM, Decree accordingly. 

JAMES McIiIMSION against WILLIAM A. ROGERS and a~other. 

A conveyance of property in trust to hold the same, and receive the profits 
and apply them to the sole and exclusive benefit of a son ~ ~ h o  mas grcatly 
icdebted, does not place it beyond the reach of creditors 111 a Court ofEquity. 

CAUSE removed from the Court of Equity of Wake Connty. 
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Daniel Rogex, the father of William A. Rogers and Isaac 
Rogers, devised and beqneathed as follows : "Ido appoint Isaac 
Rogers as trustee during the natural life of my son William, 
until his heirs may arrive at  tlie age of maturity, and, therefore, 
I give and devise unto said Isaac Rogers, a certain tract of 
land, bonnded, &c., containing 254 acres ; also one negro man 
named Virgil, to have and hold the said land and negro, to the 
said Isaac 13. Rogers, his heirs, executors, administrators and 
assigns, in fee simple forever ; in special trust and confidence, 
however, that the said Isaac H. Rogers, his executws, kc., 
shall and will hold and keep, use and apply the same, to the 
uses and in t i u t  following, and none other, tliat is, shall, after 
paying the annual taxes that shall be assessed, and become 
due, on said land and negro, shall apply rents and prefits 
arising from the rents and leases of said land, arid hire d said 
negro, to the sole and exclusive benefit of my son William A. 
lnogers, for and during the term of his natural life, and then 
to the use and benefit of his children, or heirs." 

The bill sets forth, that William A. Rogers was indebted to 

I 
the plaintiff for merchandise sold him ; and that having taken 
his promissory note for it he brought suit on the same in Wake 
County Court, and obtained jndgment for tlie snm due ; that 

1 he  took ont a $eri fan'as, but the same was returned by the 
sheriff, and that the defendant had no go& or chattels, land@ or 
tenements in this county; and the bill farther alleges, tliat the 

1 said William A. Rogers had no property in Wake county 
whereby to satisfy said execution. The prayer is, that Wm. 

1 A. Rogers7 interest in the land and negro may be sold to satisfy 
I 

the debt. 

I 
The defendants answered, but did not vary the state of facts as 

above given. Isaac, tlie trustee, says that he has paid out 
considerable sums of money for fees and legal advice in de- 

~ fending this property from the efforts of William's numerous 
creditors, to subject it to the payment of their debts, which he 
thinks should be returned to him out pf the fund. 

The cause was set down on bill, answer and exhibits, and 
$ent to'this Court for trial. 
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Winston and J. Gzcion, for the plaintiff. 
Battle and Busbee, for the defendants. 

PEARSON, J. Under the will of Daniel Rogers, the land and 
slave mentioned in the pleadings vested in the defendant Isaac, 
in trust to hold the same and receive the profits, and after 
paying the annual taxes, to apply the residue of the profits 
to the sole and exclusive use and benefit" of the other defendant, 
William. I t  was, no doubt, the wish of the testator to bestow 
this bounty upon his son in such a rnanner that the creditors 
could not reach it, but he has failed of his purpose, for William 
takes a trust estate which is recognized and enfbrced by law. 
I t  is a universal rule that whenever a man is entitled to an 
estate, either legal or epuitable, i t  may be subjected to the 
payment of debts. There will be a decree for the plaintiff. 

Whether the defendant Isaac is entitled to retain a portion 
of the fund by way of refunding the amount he has expended 
in "defending the many law-suits against William, and for 
advice in the management of the fund," may be presented on 
n motion for further directions after the fund is brought in. 

PER CURIAM, Decree accordingly. 

JAMES L. BROWN and wife against WM. N. PRATT and others. 

Where a bdl sets up a title in remainder to slaves, under a deed made in an- 
other State, there not being any allegation that the common law does not 
prevail in such State, the presumption is that it does prevail, and there- 
fore, that there can be no limitation in remainder of personal property. 

An answer filed to a bill after there has been a demurrer, or at the time of 
demurring, over-rules the demurrer as to such answering defendant ; but if 
he be a merely formal party, against whom no relief is prazed, the cause 
will not be retained on his account, if the demurrer ofthe others were suffi- 
cient to overthrow the equity of the bill. 

CAUSE removed from the Court of Equity of Orange County. 
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The bill alleges, that one James Brown of Virginia, gave 
to his daughter Stacy, wife of Reuben Garden, two slaves, 
Asa and Rebecca (or Becky) for life, remainder to her four 
daughters, to wit, Patsey, Sarah, Polly ancl Nancy. Patsey 
intermarried with one IIarris Woods ; Sarah intermarried 
with Benjamin Johnson ; Polly with Person Chisenhall; and 
Nancy with James L. Brown, the plaintiff; that the two slaves 
were brought frorn the State of Virginia to the county of 
Orange by Carden ancl his wife ; that they also brought with 
them a bill of sale from the said James Brown to Reuben 
Carden and wife, with a limitation over as above stated. The 
bill states that Carden and his wife retained possession of the 
slares many years, until Becky was stolen frorn them by their 
daughter. Patsey; that after several ineffectual attempts to 
get the negro Becky away by the said Patsey and Harris 
Woods, whom she afterwards married, the said Reuben Car- 
den sold the slaves absolutely to one John Lockhart, who sold 
Rebecca and three of her children, to Calvin, alias Carter, 
Waller, of Granville county, who claims, not the life-estate 
only, but the absolute title, either from John Lockhart or from 
some one to whom John Lockhart has sold them, and he ex- 
presses a fear that the said Waller will run the slaves out of 
the State. The prayer is for a writ of sequestration and for 
general relief. 

The defendant Carden filed an answer, and he and the oth- 
e r  defendants, a t  the same term, filed a demurrer to the bill 
for the want of equity. There was a joinder in demurrer, 
and the cause being set down for argument, was sent to this 
Court. 

Phillips, for plaintiffs. 
Graham, for defendants. 

BATTLE, J. I t  is very clear that the plaintiffs have not, by 
their bill, shown any title to the slaves, with respect to whom 
they seek relief. They claim under a bill of sale which they 
allege was executed in Virginia, by which the female slave, 
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of whom the others are the children, was limited to the de- 
fendant Mrs. Carden for life, with remainder to her four 
daughters, of whom the feme plaintiff is one. There is uo allega- 
tion that the common lam, by which a limitation,over, by deed, 
of personal property, after a life-estate, is void, does not pre- 
vail in that State. W e  must, therefore, presume that i t  does, 
and that, consequently, the plaintiffs have no title under the 
limitation, In eupport of' tl!is conelusion, the case of Grz$n 
v. Cnrrter, 5 Ire. Eq. Rcy. 413, is a direct authority. 

The only difficulty which the case presents arises from the 
state of the pleadings. All the defendants have joined in a 
demurrer, and at the same time one of them has filed an an- 
swer. The answer certainly overrules the dernnrrer as to the 
party who put it in ; Cooper's Eq. P1. 113, citing 3 P. Wil- 
liams, 80, 2 Atk. 282 ; bnt 1v.e think i t  does not affect the 
demurrer as to the other defendants, for the reason that if sev- 
eral join in one demurrer to a bill, it may Be good as to oae 
defendant and Fad as to the others. Cooper's Eq. PI. 113 ; 
8 Ves. jnn. 403 ; Stor. Eq. P1. sec. 443. In this respect a 
demurrer in Equity differs from one at Law. Stor. Eq. PI. 
u6i suyra. If the answering clefenclant, in the present case, 
were any other than a inere formal party, the result would 
be that, npon tlle demurrer upon which the cause is set down 
for argument, the bill would be dismissed as to all but h i~n ,  
leaving it to be decided as to'llim npon the hearing; but as 
he is a mere formal party, against whom no relief is prayed, 
it wonld be useless to retain the cause, and the bill must, 
therefore, be dismissed altogether. As the plainiiffs sue in 
furmapatye&, no costs are given. 

PEI~ CURIAM, Decree accordingly. 



JUNE TERM, 1857. 205 

Lockhart v. Lockhart. 

JOSEPH G. LOCKHART against BENJAMIN LOCKHART, 
adnzinistrutnr, a d  others. 

W11we a testator, in one part of his will, uses words ~vhich describe certain 
objects of b13 bounty aa a clas~,  and ia another part of tile will refers fo 
them by the same words of description, the prt?suinption is that, in both 
instances. lie usc~s the words in the snmcsepse, and in both instances intends 
them to 2s a class. 

PETITION to rehear a cause. 
Tlie petition was to rehear tlie cause for the purpose of 

modifying a decree ~ ~ h i c l i  was made erroneonsly at  tlie Spring 
Term, 1836, of the Co1u.t of Equity of Kortliau~pton connty. 
Tlie p r j m a ~ y  object of the bill in this caiise, was to 11aw a 
partition of certain s laws bequeathed to the plaintiE and to 
clefelidant Denjamin F. Locl;lint.t, alid the cliilclreii of Josepli 
J. Locldiart, by the mlll of Sara11 Loclil~art; and a decree to 
that effect mas 1)assed by Judge Person at  the Spring Term, 
1856, wherein it 1 ~ : ~ s  adjudged and decreccl, that tlle clliltll-ell 
of Jusc1)h J. L ~ ~ l i l ~ a l ' t ,  were entitled to tahe the saicl slaves 
p r  ccpita witii Ihrijainin and Josel)ll G. Locldiart; that i ~ ,  
that they sl~oulcl take, together, l l i ~ c e  lif'tlls of' tho same, n-llile 
the $tintiff, Jose l~h  G., aud the defelicl;~ut, &rlja~nin r., d1on1d 
take but one lift11 each ; whereas, it is il~sistecl by tlle plaiii- 
tiff, the 1)roper iilode of ditrision n-oulcl have been fur the 
children of Josepli G. L o c l i l l ~ ~ t  to take, together, one third of 
the said slaves, nllowiiig l u  ~ e n j ~ m i n  and Joseph G. one third 
each. 

The petition mas set for hearing, a t  the Spring Tenn, 18.57, 
of the Court of Equity of Kortllan~pton, and sent to tlie Su- 
preme Court by consent. 

Tile followitig are the two clauses in the will of Sarah 
Lockhart, upon wl~icli t l ~ e  question in t l ~ e  cause arises, r i z :  

L ' l t e ~ l l  2nd. 1 give unto the cl~ildren of my deceased son, 
John  J. Lockllart, tlie following named slaves and tlieir in- 
crease, Amis, Cherry and Peter. 

* * * * * * % % %  
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" Item 5th. It is nly will, after paying my just debts, that 
all my property of every kind and description not disposed of 
in the above items of this will, be equally divided between the 
children of my deceased son, John J. Lockhart, and my sons 
13enjamin F. Lockhart and Joseph G. Lockhart." 

Of the property mentioned in the latter item, a large part 
of it consisted of slaves, who are the main subject of this con- 
tro versy. 

B. 3. Xoore, for the plaintiff. 
Ba~lyer ,  for the defendants. 

P ~ n s o ~ ,  J. In Bivem v. Phifer, 2 Jones' Rep. 436, 
some pains are taken to collate the cases upon the snbject ~f 
taking "pea c c ~ ~ i i c ~ "  and "per sti~pes." The general rule is 
adniittecl to be that legatecs takeper ccyita. But an exception 
is made "if there be any thing in the will indicative of an 
intention that they shall take as families." When such an 
intention is indicated as to all or a part of the legatees, the 
division will be p e r  sti~pes. For reasons there given, the case 
was held to fall uncler the exception. So, Lowa v. Ccwter, 2 
Jones' Eq. Rep. 377, is held to fall under the exeeption. So, 
Gilliccnz v. Un~Jeerzuood, ante 100, is held to fall under the 
exception. 

The principle to be deduced from these last two cases is this : 
Where a testator in one part of his will uses words in a sense 
about which there can he no mistake, and the same words are 
used in another pal$ of the will, the presnmptio~ is that heuses 
them in the same sense. So, where in one part of the will he 
treats the.objects of his bounty as a class, and in another part 
of the will he refers to them by the same words of description, 
tlie presumption is that he uses the same words in the sanie 
sense, and intends them to take as a class, aud the division of 
the fund will be per  stirpes as to them, treating th- a~ a class, 
because the mill in another part treats them as a class. Thus, 
in Aowe v. Cairter, by the 8th item, the testator lends certain 
slaves to his daughter Sarah for life, with a remainder to her 
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bodily heirs, ntearting her childrefi ; by the 9th item, he makes 
the same dispositioii of certain other slaves to his daughter 
Catharine, and hey bodily heirs ; by tlie 10th item he directs 
his executor to hire out certain other slaves and pay over the 
proceeds to the children of his daughter Elizabeth, until the 
youngest arrives at the age of twenty-two, and " then to be 
equally divided among them ;" by tlic 13th item he directs 
his personal property to be sold and the proceeds of sale to be 

I equally di~idecl between the bodily heirs of Elizabeth, Sarah 
and Catharine ; " bodily heirs " was taken to mean child~ese, 
as the daughters were living, and as the slaves were given to 

I tllein " as classes ;" and i t  was held that the testator in using 
the same words in reference to personal property as. distin- 
guished f ro~h slaves, meant to treat them as classes, and the 

I division was to be per  stirps. I t  may be well to retnarli that 
the reference to nill v. Syrzcill, 4 Ire, Eq. Rep. 244, was made 
inadvertently7 as is evident from the fact tliat, in that case, the 

I division wasper ccq i tc~ .  So it is in opposition to the conclu- 
sion for wh i~ l i  it was cited. The Court had put the decision 
on Bivens v. Y h i f e ~ ,  decided but two terms before, where the 

I 
subject is discussed at some length. 

I 
So, in Gillium v. U~zde.rwood, by the 4th item, the testator 

gives a l e g a c ~  to " his son John C~nc&rwoad's children," treatir~y 

1 
them as a cluss; arld when, i11 the residnary clause, he directs 
a dirision between his daughter Lucy and his son John's 
childreli, arid his son Berry, it is decided that, having, before, 

~ treated his son John's children as a class, the presumption was, 
by nsing the same words, that he intended to treat them as a 
class. 

I 
So in our case ; tlie testatrix by thb 2nd item gives to the 

I children of her deceased son, John, certain negroes, treating 
the children of her son John as a class; and when by the 5th 

I 
item she directs the residue of her estate to be equally divided 
between the children of her son John, and her sons Benjamin 
and Joseph, the presumption is that she uses the same words 

I in the same sense, and having, before, treated her son John's 



208 IN THE SUPREME COURT. 

Patterson u. Patterson. 

children as a class, she intends also to treat them as a class in 
the division of the residne. 

The justness of this principle of construction is made the 
more apparent in reference to its applicability to a residuary 
clause, by its analogy to the distribution wllich the law malies 
of property not clisposecl of by the owner. Under the statute 
of distribntions, if all be in equal degree, the division is p e ~  
cuplttr; if some are under tlie necersity of resorting to the 
right of representation in order to bring themselves up to an 
equality, then as to them the division is p e r  stirpes-that is, 
they take the share of the person whom they represent. I n  
our case, John's children bring the~nselres up to an equality 
with their uncles by represen ting their father, and tlie testatrix 
llaving, in the specific legacy to them, treated them as a class, 
they must take in the same 13-a~ when they are referred to by 
tlie same terms of clescription in  the residuary clausc. The 
decretal order is reversed. 

A decree will be drawn in pursuance of this opinion, and 
tlie cost  ill be paid out of the estate. 

PER CURIAW, Decree accordingly. 

GEORGE PATTERSON, adminixdrntor wit7~ the will mtnexed of DAVID 
PATTERSON, against NANCY AIcbIhSTERS and others. 

The general rule is that in a bequest to several they take per capi2a, but where 
the words each an equal share arc used in tlle designation, there cannot be 
any doubt but that sud' was the intention of the testator. 

CAUSE removed from the Court of Equity of .&,znance county. 
The administrator, with the will annexed of David Patterson, 

applies to the Court for advice on the following clause in the 
will, viz: " After the death or marriage of my widow, my pro- 
perty to be sold, and aftcr what is above named, and expenses 
paid, the bdance to be equally divided among my brothers 
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and sisters or their heirs, and Martha P. Elliott and her son 
David Patterson Elliott, each an equal share." 

The administrator suggests that there is a disagreement 
among the legatees as to the share which Mrs. Elliott and her 
son shall take ; whether it is a share between them, or wheth- 
e r  she takes a fill1 share, with the other next of kin, and lie 
another. 

rn h e  canse being set down upon the bill, answer and exhibit, 
I was sent to this Court. 

JZiZl, for plaintiff. 
Bcc.ilq and IF. J. &?by, for defendants. 

NA~II, C. J, The bill is riled Ly tlie personal representative 
of George Patterson, to obtain a decree of this Court npon his 
will, settling the construction of the f'ollowing clanse contain- 
ed in it : " After the death or marriage of my widow, my pro- 
perty to be sold, and after what is above named, and the es- 
peiises paid, the balance to be equally divided among my 
brothers and sisters or their lieirs, and Martha P. Elliott and 
lier son, nnmcd David Patterson Elliott, each an equal sliare." 
The administrator witla the will annexed, the plaintiff, informs 
us that a difference of opiuion exists among those who are in- 
terested as to the true meaning of tile testator, as to the portion 
of the esfate to which his sister Martha P. Elliott and her sail 
David are entitled : Wlietlier one sliare is to be divided be- 
tween the mother and the son, or whether he intended to give 
,a full share of the property, directed to be sold, to his sister, 
and one full share to her son. It is difticlllt to perceive upon 
what tlae doubt rests. The testator has made liis meaning so 
obvious by the langnage used, that it cannot be made more plain 
by any use of other terms. He directs in the first part of the 
clause, the proceeds of the sale sliall be equally divided among 
his brothers and sisters or their lieirs ; and when he conies to 
his sister, Mrs. Elliott, fearing that his ni9ning might possi- 
bly be misunderstood, he separates his Gounty to her t't.om 
that to her son, and gives to each a share ; the same as if he 
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had said, she sfla11 have one, and her son one, share. To avoid 
this repetition, with gram~rlatical taste, he  uses the relative 
prononn m c h ,  and his reason fhr giving clo David Patterson 
Elliott n fill1 sllare, may be found in the fact, that he bore his 
aame in full. 

I t  must be cfeclared that, by the will, 3113. Elliott and lier 
sou David Patterson are each, in tlie lauguage of tlie testator, 
to receive one sham of.the fiilld in question, 

I t   nus st b6 referrect to the clerk of' this Court to take an ac- 
connt of tlie plaintiK's adiiiinihtrntion of the estate of David 
Pattemon t11e testator. Tile plaintiff will pay all, the costs of 
the suit, except that uf t;&in$ tlic accor~~it.  

Tlie cause will Iro I-etainetl ibr further directions. 

PER CGIZIAJI, Decree accordingly. 

1'1.~111ox to rehear n cause, tlmismitted f m n  the Court of 
Kqnity of' DIecldenbi~r~ Gonnty. 

0 1 1  the 17th of Jannnrj,  1S33, William Yn~~idson  convt~jecl 
to IT~sh ing ton  Aforrison, a 1:qd- amoulit of real and personal 
p l -opr t j ,  in trnst tosecn~.e the p p ~ e n t  uf'certain debts therein 
mentioned, and in trust to inclcmi~ify certain indivitlualsagninst 
littldities as his sureties. Among other pl~ovi~ions in this deed 
of trust, is tlte following: '' And whereas i t  ioay become ne- 
cessary for the said J d m  Irwin, Samuel JZcCo~nb, Jane  Em- 
merson, D. T. Caldwell and James IT. B l a h ,  for the purpom 
of enabling me to meet the instalments due II. M. Miller, as 
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agent of the bank of Nevbern, Raleigh office, or for other 
purposes, to enter into other and further liabilities for me, i t  
is, therefore, the iutent and meaning, (and I do hereby declare 
i t  to be such), of this trust, to indemnify the said John Irwin, 
Samuel McComb, Jane Emnierson, David T. Caldwell and 
James 31. Blqke, not only in all matters for which they are 
now bound as my security, arid to secure them the amount I 
aow owe them individually, but to secim thela scgainst all 
future liabilities which they map incur as my snrety, and fur- 
ther debts that may be justly clne them." 

After the execution of this deed of trust, William Daviclson 
1 executed another deed of t ru~ t ,  dated 17th of January, 1837, 

to John J. Blaclcwood, in trust to sectwe a debt of $15,000, due 
to the agency of tlie bank of the State of North Carolina at  
Charlotte, which was contracted on the 13th of January, 183'1, 
with William I?. Davidson, James 11. Blake and David T. 
Caldwell, as sureties. IIe also execnted another deed of trust 
to Blackwood, dated 8th of Febmary, 1838, to secure a debt 
to the same bank of $15,000, created 25th of Oct., 1837, with 
the same sureties as the one last mentioned. All these deeds 
of trust convejed the same property. 

On the 21st of April, 1838, William Davidson executed a 
deed of trust to Janies W. Osborne, conveying several tracts 
of land, with a11 the stock of horses, cattle, &c.; all the grain, 
hay, fodder, k c . ;  blaclmnith tools, farming tools, wagons, 
carts; also seventeen slaves in trust, to secure John Irwin twc 
notes, in amount about $1400; Irwin and Elms tvo  notes 
abont $1300, and to indemnify James 11. Blake arid David T. 
Caldwell m his sureties to the State Bank for $1100, w d l  
several other debts not material to be mentioacd. By this 
deed the two first named debts were entitled to satisf'actiou 
in preference to the others. The following clause is contained 
in this deed of trust, that is to say, "This trust is not intended 
to diminish, in any way, the validity of a trust execnted by 
and between William Davidson and Washington Morrison, 
on 17th of January, 1833, the purposes of which trust were 
partially satisfied, by borrowir'lg money ou tlie faith thereof; 
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for that purpose, part of the property was sold, part put into 
a new trust tc the State Bank, and part of the debts remain 
unsatisfied. The present trust is to secure some debts not 
satisfied in tlie fornier trusts." 

The property contained in this deed of trust to Osborne, 
had been previously conveyed in the deeds of trust mentioned. 
Nr. NTilson, in his repo:t of sales, 'kc., mentims that the debt 
due by Daviclson to the agency of the State Bank at (;harlotte, 
originated on 30th of Dcc., 1835, and that to Irwin 011 the 1st 
of January, 1837, and that it was assigned to Irwin wlien the 
tnlst was made to Osborne. 

A bill in equity was filed by one John R. TVilZiazns and otlier 
creditors of TVilliam Damidson, alleging that tlie a rnou~~t  of 
property in the hands of the trustees, was greatly beyond the 
debts and liabilities iutenclecl to be secnrecl, and praying the 
Court to coliipel tlie trtistees to make sale, so t1i:xt it might be 
ascertained m l ~ t h e r  their debts wonlcl be reaclicd. Under 
this proceeding, the said trnstee, Blacliwood, and Wilson, the 
esecntor of Morrison, the other trnstee, were clirectecl to sell 
and pay off the dehts mentioned in the several deeds to them. 
This they did, and reported to August Term, 1812, of Neck- 
lenburg Col~rt. A t  that term the natnre of the debt to Irwin 
and Elms, and tlint clue to the agency of the St:tte Bank, being 
set forth by the trustee Wilson, lie reports that he liacl not 
paid citller of.thenl, whereupon the Cowt " ordered also that 
the said Joseph IL Wilsorl pay and satisfey the debt due the 
banli of the State of Nortli Carolina, in liia report ~nentioned, 
amounting to $1,385,61." This payment, and some others 
ordered in the sanle decree, exhausted tlie fnnd in tlie hands 
of Wilson, so that nothing came to tlie liands of Osborne. 

A t  the Fall Term, 1855, of the Conrt of Equity of Meck- 
lenbwg, lrwin and Ellas filed a petition to rehear the decrce, 
alleging that there was error in ordering the debt to the bank 
of tlie State to be paid in preference to their debts; for that 
tlie ovely111s in the llalids of Wilson ought to have gone into 
tlie hands of Osborne, so that these debts which had the pref- 
erence by the terms of that deed might have been paid. 
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The defendants answered, insisting that there was no error 
in the decree so~ight  to be rehe:trd, fhr that tlie deed of trnst 
executed in 1533 was intended to provide a sec~iritg for tile 
note in question ; that this note was given in lien and in  the 
way of rcncwal of some of tlic liabilities enibraced in tllnt 
deed, :md tlmt bnt for the protection wliich was provided ill 
that deccl, the tlei'endnnts Blake alld Cnl~lwell \.i-ould not h a w  
bignetl that note. 

r 3 l l iey say forther tha t  the  lain in tiff Irmi11, after I~aving sanc- 
tioi~ecl the pruvisions of that deed by taking benefits under it, 
oaglit not to be heard to ilnpng~l it. Ikpiicatiou. 

r > h e  cause beillg set down for l leari~lg upon the petition, 
mh~ve1.8, and exhibits, was m l t  to this court. 

PI: msox, 5. Gilder the deed of trnst to Osbornc, (IS%,) 
t l ~ e  two notes to "Irwin ant1 1';11ii+," a$hig~leil to Irwin, had 
priority over the debt clrie to tlie State 13;uik, wit11 13lalie and 
C':ild\vell as snreties. X u t  ~ r o  frtncls cniilc to the hands of 
O ~ l ) o ~ . n c ,  1)eing auticilmtetl by the decree nllicll clirects pay- 
Itlent of tile dcht drle the State Ihlli, to be made by Wilscm, 
t l ~ e  :~tlu:iiiistrator of Morrison, nncler tlie deed of trust of 1353, 
~vl~el.eby the flind was c~llauhtetl. The 1)etition alleges t11ci.c 
was error in that decree in t!~i*--t!mt the re4dne of' the fnnd,  
after pa! ing certain debts, nllicll i t  is ad~riittetl ]lad priority, 
a11d nniong o:Ii~m, a large clcbt to t l ~ e  Jhuli, $13,000, secnred 
by the clectl of trnst to IJlacl;nw)(l, (1537,) o a g l ~ t  to have been 
:~llon.ed to Imes into the 11:ultls of Obbolxe, to be i~f)l)lietl 1111- 

dcr the clcctl to him, :mcl o~lglit not to liare been applied un- 
der the dccd to Iforrison. 

This assignment of error is based on t l ~ e  position that the 
deed of trrtst to Morrison, mitkont any cliarge of' fraud, 01. 

want of bona ficlcs, is inoperative in rvspcct to (7~6ts cont)vc.t~d 
qfter i ts  executim, and concequently that the debt dne the 
State Yank, with Blalre and Calclwell as snreties, which was con- 
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tracted after that time, but hp reason of the provision made 
in the deed for all subsequent debts, to which Blake a d  Cald- 
ve l l  iniglit beconie sureties, was not secnred by the deed of 
trust to llorrison, and di(1 uot attach to the funds in his liands 
or in the liands of' his ndn~inistrator, and the residue of' the 
fund ought to hare  p a s d  to Obborne, lie being entitled to 
the resulting trust of' Da~idson ,  uliiler tlie deed of trust to 
Ilim, to LC paid out accortiillg to the provisions of the latter 
decd. 

I t  appearshy  the ap port of TYilsoii, that the debt in con- 
troversy, that ia, the clel~t to tlle State lhnl i ,  with l M i e  and 
Calclwc~ll a, s~~rc i ics ,  \\-as co~ltlxcte~l piior to the execution uf 
the dcetl to ObLome. 'JXll:lt tlecil cuntains this clause : "Tliis 
trust i.; not il~ie~lclcd to tlil~iiiliall i l l  R I I ~  way the r;didity of n 
trust esecntcil 111,  and l)et\\ een, \tTillialli IIavi~ls~11 and TVash- 
i i~gton 11ui.riiol1, o n  tile 17th of January, 1833, the 11u1~l)osea 
of whicli trn,t \\-clc 1 ~ 1  tially ,iatisficcl by Lorrowil~g 11lo11;iy 
on tlie f'aith lllcrcd." The dced to Norl.ison contains this 
clause : " And Ilei.e;~s i t  nlnj- bcconie necessary for the said 
John Irwin, Kn~i~llcl ?\lcCnmb, Jane Ernnlersori, D. T. Cald- 
well and Ja1ilc.s C. i:l;ll\e, for the pulpowes of enabling me to 
meet the in.;:aliiicnt< tlue 11. 31. Miller, as agent of the Bank 
of Kewberii, I L ~ l c i ~ l i  cdbce, or for otlier purposes, to enter into 
other and f'u~,!l~cr lialilities Sc>r me, i t  is tlierefore tlie intent 
and nmtliing ( ; L I I ( ~  I do llereljy declare it to be such) of this 
trust to inc1enlliit:v tlic snit1 Irwin, &Comb, Emn~erson, Cald- 
well and J3la!ie, not oilly in a11 iuatters for wllicll they are 
now boaild as lily sccwity, a11t1 to secure thein tlie an~ounts  
I now o\\-e tlicli~ htlicldrldly,  but to secure tlieln agairlst all 
f u t w e  7 i ~ 6 i l ; t ; ~ s  tcl~icll they .it/,uy i n c w  cts my security cr?~d 
f'rttuw cZcbf.u fh ( ( t  .im!/ be , j u ~ t l y  d m  them." The two notes to 
L L  Irwin ant1 I<ln~s" were not an individual debt clue to Irwin, 
and did not becollie so until tlie assignment to Irwin, made 
at  the date of tlie deed to Oaborne. So the debt to the State 
13anl;, with 12lwl;e nncl Cnldwcll as sureties, was entitled to 
l~riority as n future liability incurred by them as the sure- 
lies of Daridson, upon the faith of tlie procision made in 
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the deed of trust to Morrison, unless that provision was inop- 
erative. Tlie point is, putting out of the case all qnestion of 
fmnd in regard to tlris provision, (wl~ich is the more proper, 
becanse Irwin is expressly entitled to the benefit thereof, a s  
well as tlie otller persons named, anel concnrred in this mode 
of eiiablil~g 1)avidson to sustain his credit,) did tliis debt to 
the Bank, with Clalce and Caldwell as snreties, attach to the 
trust fuiid iil the hands of Xorrison or his d u i i l i s t i . f t t ~ ~ ,  so as 
to become a cliarge thereon a t  mcl from tlie time of its crea- 

I tion ? In  other words, was tlie provisiun of tlie deeJ valid 
f i r  the purpose for wIiicIi i t  w.\.as intended, or mis i t  voicl and 
of no effect ? 

We are at  a loss to pel.ceive any gronntl 11pon wliicll i t  can 
Le assailed, pnttiug fraud out of the consicleration. 

I t  was suggested on the .argmnel~t that snch a provision 
should Le held void, became it er:des tlie policy of registra- 
tion, tlie object of wllicll is to euable every oue to see on tlie 
face of the deed, as well the property conveyed as the amount 
of the c r ' c d 6 t s  secuwd. Tliis is stating the ol~ject for rcquiling 
the registration of cleeds of trusts and mortgages too bi,oadlr. 
One p111)o~e  is to lxeve i~ t  fi.a~:tl. T1i:lt is ou t  of our case. 
Anotlicr is to give notoriety to the hcP, t l ~ i ~ t  ccrtnin 1)roperty 
i i  incuuiberecl in  snch a way as to 1)11t ~ J I U ~ C I ~ ~ ~ ~ C I ~ R ,  a ~ ~ t l  oth- 
crs who mzy 1 ) ~  concerned, on o~liltzi~:\-, alicl it is s~lificient 
if the clccd fnl*~li a data b y  nhicll theac cr~qiiiries may be 
6iiiisfied. To rcclnire preciseJillio~s tuitl t k c t~s  to be 111xle in  
the face of tlie clced would be nttc~ltlccl wit11 p e n t  incor1r.e- - 
nience, mcl in m:uny cases lw ilnpossi1)lc ; e. g.  a trust to se- 
cure sr~nclry debts-air~o~~nts unl;nuwn, or a. debt of t rbouf the 
b111li of - ; sncli trusts ]rare frccjnci~tly l m m d  ~vithont es-  
ception ; or to sccnre a p18incipal against any loss by reason 
of tlie acts of liis deputy and the like ; or, as in our case, t o  
Eecnre I M ; e  and Caldwell agai~lst  ally liability which they 
lnay incur 1,y becoming the sureties of the m t h r  of the trust. 

It was furtlier suggested, that sncli a provision slionld be 
held void, because tliere is no way of pntting an end to it, and 
the property r o n l d  be tied up indefinitely, so that eveti an 
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act of the Legislature could not set i t  free without impairing 
the obligation of a co?ztract. 

I t  is certain tliat the operation of this prorision could be 
stopped by the trustor's assigning his resulting interest by a 
tleed to secnre specific debts, as was clone by tlie deed to 13lacli- 
wood and the deed to Osbome-such debts thereby Iiaring 
priority, except against clebts previonsly cont~-acted on the 
f'ailli of the provision ; a1111 it is aiso certain that it could he 
stopped by a-creditor's bill, as in this case, to f u z e  the i?u\f, 
t l ~ a t  is, to coiul)cl the trustee to satisfy the debts secured, ant1 
allow the excess of the f'nntl to be applied to the debts not 
secu~wl.  

Tlie iclcn, of impairing the ohligation of a contrnct is a f d -  
lacy. There is no c o ~ ~ t r a c t  to be irnpaitwl. Irwin, I3lalie, 
Calclwell and t l ~ c  oU!ci,s, were not 6 o m t l  to bcco~ne sureties 
for L):~vidscm. The prvribion was merely :ul iriclncrincnt for 
tlic pniyose of rell lo\i~ig ally ol!jection they might ha re  to 
becoming bo~ind f i ~ r  Iiini. If this inclacement was talien away 
by an assignn~ent of llis resul~ing trust to secnre ollier debts, 
or by the intervention of the creditors, they were at  liberty 
to decline anj- f'11rtlier liability. 

PER Cnmi;y, Petition to rehear disallowed with costs. 

The words "which negro I clesipn for thc benefit of A. Y. (a niarricd wonmi)  
autl her chilrlren, and not to be subject to any debt or debts ~vllicll J. 1'. 
(the l~nsbancl) niay contract, or l~tlvc coatracted," were Held suflicient to 
give a sole and sepalxtc estatc to the wife sncl a remainder to her cliildren. 

TVliere a negro woilian was givcli by pnrol to a married d;~ughter, and after 
the woman had a cllil~l, tllc owncr willed the wornan and her i?~crease to 
the daughter, reciting tliat the testator had mentioned the said woman in 
a bill of sale made by llini to tllc husband, and a t  the time of maliing the 
will, executed a bill of sale for her to the husband, dating it back to tlre 
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time of the par01 gift, it was Held to be a confirmation of such gift. and 
passed the child as well as the mother. 

Tile words "a71 of every tiling on hand," in immediate succession to a bequest 
of a horse, house-hold a rd  kitcl~en furniture, shop and plantation tools, 
were IIeZd not to pass uotes and other choses in action. 

CAUSE transmitted from the Conrt of Equity of Stolws county. 
The bill was filed by the Executors to obtain the advice of 

the Court upon the foliowing clauses in the will of Robert 
Tonng, deceased, riz : 

"Item 3rd. I will and bequeath to my dangliter Anna 
Yomg,  to her and her bodily heirs, my negro woman Uariah, 
aged nbont forty-fhur years, ~ ~ h i c l l  ncgro I desire for the ben- 
efit of Anna Young and her cliildren, and not to be snb,ject 
to any debt or debts which Jesse Tourlg may contract, or 
Iiave contracted." 

" Iten1 9th. I will ancI heqneath to my son John Poneg,  in 
addition to what I have had to pay for him, a horse, if there 
sliould bc one on l~ancl, also one side-board, one book-case, 
two beds nncl fumitnre, one clock, my shop tools, and all rnx 
plantation tools, and my kitcllen furnitnre, two old carryalls, 
all the Iionse furniture not lleretofhro mentioned, also the 
stock, and all of every thing on lmnd not otllerwise men- 
tioned." 

Item 10th. I m-ill and bequeath to my daughter Nary A. 
Powers, a certain negro girl, named Manda, which she has 
heretofore taken in possession, and the increase of said negro, 
which girl is mentiorled in a bill of sale to 3. F. Po~vers, to 
hare arid to hold to her, her heirs and assigns forever." 

The first point upon which the plainti& desire to be advis- 
ed is, whether the words in the 3rd item of the will are SUE- 
cient to secure to Mrs. Anna Young a separate estate in the 
slave Mariali, or wl~ether it goes to the husband Jesse young. 

Shortly after the execution of the will, the testator placed 
some notes, on divers persons, in the l~ands  of the plaintiffs, 
requesting them to collect them, and apply the proceeds there- 
of to the payment of his debts, but he died before they had 
time to-collect them. As there is no residuary clause in the 
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will, the defendant John young claims these notes by virtue 
of this expression in the 9th clause, "all of el-ery tliing on 
hand not otherwise disposed of;" while the next of kin in- 
sist tliat these notes are not disposed of at all by the will, and 
that the proceeds of tliem must be distributed among them 
,zccording to the statute of distributions. 

The remaining question g rom out of the 10th item : The 
womizii Mancla, after being put into the possession of Mrs. 
Powers and her hnsband, llad a child named Sam, which is 
not mentioned specifically in the will ; but i t  is pertinent to 
the qnestion to state, th:tt the testator made the deed, convey- 
ing Manda to 13. 1'. Powers, coi~teinporar~eoisly with the ex- 
ecution of the will, but antedated it so as to malie it reach back 
to thectirne of putting the slare Mancla in tlie possession of 
his son-in-law Powers, wliicll was before the birth of Sam. 

John Young claims Sarn as not being disposed of in other 
parts of the will, mid as corning under the clause of tlie will 
above recited, under which lie claims tlie notes, 

Powers clsinis Sarn either by fbrce of the word increase, in 
the will, or by virtue of the bill of sale, or by virtue of the 
original par01 gift of Manda, confirmed snbseqnently by the 
will and bill of sale, which he contends will act retrospective- 
ly  and reach to a period before the birth of Sam ; wllile the 
next of kin contend that there is an intestacy as to this slave, 
and that he is distributable according to the statute. 

There is no dieagreement as to the facts, and all parties 
submit tliat thc Court shall decide the points as stated by the 
executors. 

No  counsel appeared for tlie plaintiffs in this Court. 
Xorehend and ..&filler, for the defendants. 

NASH, C. J. The bill is filed by the plaintiffs as the 
executors of Robert Young, dec'd., to obtain constructions of 
the 31-4 9th and Mth clauses of the will. The 3rd clause is as 
follows : I will and bequeath to my daughter Anna Young; to 
her and her bodily heirs, my negro woman Maiiah, aged about 
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forty-four years, which negro I design for the benefit of Anna 
Young and her children, and not to be sul~ject to any debt 
or debts which Jesse Young may contract or hare contracted. 
Tlie authorities on the subject are abunclant to show that there 
are no technical morcls peculiarly appropi.iatec1 to the creating 
of a separate estate in a married ~voni:in. Tlie Court in the 
construction of' sue11 instrnmcr~ts lock to the intention of the 
d o n ~ r  ; if that be clear, the Conrt will execute it, keeping in 
mind that the governing principle is that tlie lln~bancl is not 
to be deprived of liis,jrt,$ mwiti, except l)y express words, or 
by a just inference. Lewin on trusts, 120 ; ,ls7tc,~!ft v. Little, 
4 Ire. IGl. I?ep. ' 3 3 .  Tlie words 11el.e alee, "arid not to be 
subject t2 any clebt or debts ~rhicll  Jcssc Yoimg may contract, 
or (111a7) liare contracted." Ilere is n plain and iilanifest 
intention on the part of the tlnnor, tlmt tlie slave Maria11 sl~all 
be for the sole alicl separate u i e  of the wife and licr cliildren. 
T l ~ e  I~u+l)ancl, Xr .  1-onng, has no interest in the dare.  

The 10th item is as fullom : " f TI ill and Itequeatl~ to my 
danghter Nary A. Powers, a cert:~in negro girl nanicd JIancla, 
which she llas heretofore t:~lieri in poq-cssion, and the incrcasc 
of said negro, n hich gill is mentioned in n bill of sale to B. 
F. Powers, kc." There is no contest as to the light of Mrs. 
Powers to the moinan Manda. I t  appears that previously to 
tlie making of' the will and the execution of the bill of sale, 
~vllile the woman was in the possessioll of Mary A. Powers, 
Manda liacl a child born named Sam. To wlioin does he 
belong? Mr. Powers claims and holds him as 11% property 
under the term ino'ense in tlie will ; and jf not under tlie will, 
under tlie bill of sale. We think he passed to Mr. Powers by 
neither instrument. VCTe will dispose of the bill of sale first. 
That instrument which is an exhibit in the case, bears date 
the 14th of February, 1846. Then-ill was made on 8th of'Sept., 
1855, and the testator died on 2nd of December of the same 
year. Tlie bill of sale was executed ancl delivered at the same 
time the will was. The deed takes effect from its delivery, 
and not from the date mentioned in it. I t  disposes of nothing 
but the woman Manda. It makes no mention of Sam, who 
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was the property of the testator. The claim, therefore, of Mr. 
Powers under the deed, is not well founded. Neither is it 
under tlie will. I t  is well settled that wills take effect and \ 

speak froln the death of the testator, unless a diEerent iuteiit 
is expressed; consequently, a gift of a negro woman and her 
increase is taken to mean s~icll as she niay afier~vards hare. 
F ~ ~ r n n y e  v. Turnage, 7 Ire. Eq. Itep. 128. Tliis is f'dly to tlie 
p i n t  bcfore ns, and, tllerethre, it is riot necessh~y to cite other 
authorities of wliicli tliere are many. Sam, then, passed to 
Mr. Powe~,s neither by the will nor by the deed. I h t  he did 
1)as"j~ virtue of the par01 gift; the will arid the deed operating 
as a confir~nation of tlie gift. Tlie fact of antedating tlie deed 
prows incoiitestnl,lj that he did intend to confirni it. IFood8 
v. ilboc78, 2 Jones7 Ey. Ikp. 420; L o u  v. Curter, Ibz'd, 327. 

Tlie 9th ilenl of the will is as follows: " I will ancl bequeath 
to rny son Jolm Young, ill addition to what I have Itad to pay 
for him, R horse if tliere is one on liand ; also one side-hoard, 
oue book-case, two beds and fui.niture, oile cluck, my shop- 
tools, and also my ~~lantat ion tools, and my liitclien furniture, 
two old carrjalls, all the house fwriitnre not lleretoi'ore men- 
tioned, also all tlle stock, and u71 qf cvwy thing o n  hand w t  
otl~cruvke n ~ e d o w d . "  Under tliis clause Jolm Young claims 
the boy Sam, and also all the notes and bonds pnt by the 
testator in the llancls of his sons Josiali aud George 11. Young. 

This claim cannot be allowed fbr several reasons. RhxL. 
Where the ~vorcls, goods, c l ~ t t e l s  and otller general terms are 
used, coupled with words of a lirilited significationl they will 
be restrained to things ejusllem generis; 2 ITms. on Es'rs., 
$52. Thus, wl1el.e the testator bequeatliecl to his niece all his 
goocls, chattels, houseliold-stuR, fur~iiture and other t h i ~ ~ l l ~  
which should be in his house at A., it was decided that cash 
found tliere in tlle tes ator's house did not pass, for the words 
other things, should be iutenclecl of like nature and species 
with those before speciiiecl. Tro$b~d v. Verldge, 1 Eq. C.is. abr. 
201 ; Srnbler, 612. The clause wliich we are now considering ia 
to be confined to all sncli things as the testator had a t  his death, 
of the nature and species of the goods with which the wordo 
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other things are coupled. We have disposed of the question 
as to Sam, but John Young also claims, under this clause, all 
the notes and other choses in action, a i ~ d  all the estate not 
specifically bequeathed to others. IIe io  entitled under tlmt 
clause, to every thing belonging to the testator at the time of 
his death, which are <jz~sdem generis with tile other property 
with vliicli they stand connected iu the clause, and mllicli is 
not specifically bequeatlled; for instance, if he had more beds, 
or more bureaus, than arc bequeatlled in tlie will, lie is entitled 
to them. IIe is not entitled to tlie notes and the clloses in 
action, nor the inoneg on hand at tlle time of the testator's 
death. Tlie notes arid cl~oses in action do not pass under the 
will, tliere being no residuary clause. i l s  to tliein, the testa- 
tor died intestate, and they are to be divided among the nest 
of kin under the statute af distributions. 

I'm CURIAM, Decree accordingly. 

T\71LLIBX TT, TASS, Admi., against HARRIET FREENAN, Executrix. 

Wl~e re  slaves, or other property, are bequeathed to two or more persons im- 
mediately, as tenants in common, with a limitstion over to the survivors, 
or in case that olte or more of thein die, it is settled that unless the con- 
trary intent appear from other parts of the will, those who survive the tes- 
tator mill take absolutely. 

But where, from specks1 circumstances and express words in other parts of 
the will, it appears that the testator referred to a survivorsliip to take place 
between legatees after his clcath, the above general rule does cot prcvail. 

Where A gave a joint estate, for lfe, to his nlother and sister, with an abso- 
lute estate to the survivor, expressing a belief t l~a t  he ~ o u l d  soon die, and 
tllat these two ohecta of his bounty mould survive him-appointing them 
]]is executrices-giving them minute instructions as to the management of 
the estate and the selection of their agents-their place of residence, and 
cautioning them again$ imposition, it mas IIekl that the testator meant 
t o  give the property to the surviror of the two who should become so by 
the death of one of them after his death. 

6 
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CAUSE removed from the Court of Equity of Wake county. 
The bill was filed to recover a legacy bequeathed to Anian- 

da G. Freeman in the will of William C. Freeman. The fbl- 
lowing are thematerial clauses of the said will, bearing upon 
the question : 

"3rd. I give and bequeath to my mother, and Amanda G. 
Freeman, the whole of my estate, jointly, and upon the de- 
mise of either, the survivor to have the whole in fee simple, 
forerer." 

After describing the situation of his mercantile effects ancl 
funds deposited in several places, the will proceeds, " and 
my negroes, pelhaps they liad better keep, and my goods, 
perhaps they had better dispose of on as good terms as they 
can. T h y  ~3-ere purcllased for cash, and perhaps can be dis- 
posed of with advantage to the purchaser and my estate, 
which disposition call be pu1)lic or private ; but I would not 
advise them to carry on the business, as they know nothing 
about it, and would liliely be prejudiced in the financial af- 
fairs ; but think my mother and sister might qualify as my 
executrix, ancl employ William T. Dortcll to settle the busi- 
ness up for tliern as their agent. In consideration of the per- 
sons, I now nominate my mother, Harriet Freeman, and sister 
Amanda G. Freeman, my executrixes, to execute ancl carry 
out my will in as full arid ample a manner as I conld, were I 
personally present." H e  then notices that his brother Bryan 
had left a child, but declares, in violent terms, his unwilling- 
ness for that child to have any part of his estate. The will 
then proceeds : "Perhaps it would be best for mother and 
Amanda to invest the bonds, notes and accounts, he., in State 
bonds, if yon conld do so, as it would be a safe investment, 
and you could get the interest eerni-annually. I do not know 
what to advise relative to living. Perhaps you prefer going 
to Raleigh to live, or perhaps to Franklin; bnt exercise your 
o~vn  discretion and d l  as to that." 

IIe  then suggests that many persons may affect a sympathy, 
'' and want to marry Amanda," but he advises tbem to repel 
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all such advances, and to corlsnlt their lawyer as to their 
affairs. 

Both the executrices qualified, and undertook the burthen 
of administering the estate. 

Amanda, the sister, mentioned in this will, intermarricd 
with the plaintiff and died about a year afterwards, and the 
plaintiff took out letters of administration on her estate. 

Tlle plaintiff contends, that by the provisions of the said 
will, tlie limitations over on a death, are confined to a period 
within the life of the testator, and tliat on his death the interests 
of the legatees became absolute, and that as the adrninistra- 
tor of' Amanda, 11e is entitled to the personal estate bequeath- 
ed to her, and that by the jus rmnriii, he is entitled to hold 
the samc. The prayer is that the defendant, as executrix, ac- 
count and pay tlie said lcgacy to him. 

The defendan t answered, not disputing the facts, but insisting 
on the whole estate as belonging to her, claiming that of Aman- 
da by survivorship. 

The cause was set clown for hearing on the bill, answer and 
exhibit, a i d  sent to this Court. 

B. F. Bfoore, for the plaintiff. 
Phil l ips  and Green, for the defendant. 

BATTLE, J. When slaves or other personal chattels are be- 
queathed to two or more persons, immediately, as tenants in 
common, with a limitation over to the survivors or survivor, 
if, or in case that, one or more of them die, i t  is settled that, un- 
less a contrary intent appear from other parts of the will, 
those who survive the testator will take absolutely. The rule 
which tlins refers the period of snrvirorship to the death of 
the testator, was first laid down by Lord Chancellor Cowpe.~ 
in the case of Lord Bindon v. The Ea r l  of Sz~filk, 1 Peere 
Will. 99, was followed by many cases in England, and has 
been recognise? in this State in the cases referred to by the 
plaintiff's counsel, of Hogg v. Cox, 2 Dev. Eq. Rep. 121 ; 
1FIiZlia~d v. Xeearwy, Busb. Eq. Rep. 222; and Biddle v. 
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Jloyt, 1 Jones' Eq. Rep. 159. The reason of the rn l eh  @en 
by sir JOHN LEACII Vice Chancellor, in All~iiz v. Fcwthiny, 
(reported in 2 Jwman on Wills, 688, 689,) that where a tes- 
tator refers to death simply, the words are necessarily held to 
mean death in his (tlie testator's) lifetime, the language ex- 
pressing a contingency, and death generally being not a con- 
tillgent event." If there be any time subsequent to tlie deatli of 
the testator, to which the period of snrvivorslrip can be refer- 
red, as, for instance, the death of a tenant for life, or the time 
when the property is to be divided, that will be adopted in- 
stead of tlie death of tlie testator, unless a special illtent to 
the contrary can be f'onnd in the will. This was tleciclecl by 
Sir JOHN LEA~IX in Cr$p V. T'f7c~lcott, 4 Madd. C11. Eel'. 11, 
and bas been sustained by many snbsequent cases in England 
and this State. See 2 Jar. on Wills, 648 ; BickZZe v. Eloyf, 
216i s?lp3a. Analogous to these cases of survivorship, are those 
TI-here bequests are rnade to a person, witli a liinitation oper 
in case cf his death. The question is ~ ~ h e t h e r  the testator 
uses the words " in case of" in the sense of a t  or  from, so as 
to restrain the prior bequest to a life-estate with a remainder 
over, or uses them to substitute another bequest in lieu of the 
prior one, slionlcl that fail by the deatli of the first legatee in 
the life-time of the testator. "The difficulty in such cases, 
(says Mr. Jarinan,) arises from the testator having applied 
terms ef contingency to an event, of all others, the most cer- 
tain and inevitable, and to satisfy which terms it is necessary 
t o  connect witli deatli some circun~stance, in assciation with 
which it is contingent ; that circumstance, naturally, 1s the 
time of its happening ; and such time, where the bequest is 
immediate (.I. e. in possession) necessarily is the death of the 
testator, there being no other period to which the words can 
be referred." But though it is an established rule, that where 
there is a bequest simply to A, and i n  case of h i s  death, or if 
'ha die, the& to B, A will take absolutely upon surviving the 
testator, (LowJieZd v. Stowham, 2 Strange's Eep. 1261, Trot- 
ter r. TI/TiZZiarns, Pre. in Chan. 78,) yet where there is another 
point of time to which such dying may be referred, as is ob- 
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viously the case when the bequest is to take effect in posses- 
siou a t  a period snbsequent to tlie testator's decease, the 
words in question are considered as extending to the event 
of tile l e p t e e  dying in the interval between the testator's de- 
cease and the periocl of vesting in possession. See I h - u e y  v. 
J h 1 T , ~ ~ t ~ ~ i d i n ,  1 Price's Rep. 264 ; & m e  v. P l l l a ~ ,  2 Jlyl. 
and lieen's Itep. 2-4. T l~ns  i t  will 1x3 seen that, wlietlier in 
the cas? of bru.virorsllip, or in that of a b e q ~ ~ e s t  to one person 
with a linliti~tiou over, where the d e d l  of the legatee is spo- 

I ken of' :is an nncestni~~ ~ ~ e i ~ t ,  i t  can I x  so only in reference to 
sonic otl~cr event, and tlint the dc;itl: of t l ~ c  testator n~nst ,  of 

I 

necessity, be assumed as the event referred to  lien nu other 
is mentioned ill the will. Bnt evcn wherc there is no su1)se- 
quent time to whicll tlle-dent11 of the legatee, spoken of as 
cont inge~~t ,  can be ref'crretl, aud where tlie lwqnest is iirmie- 
diate, spccial ciscnmst:~nces will induce the Court to construe 
i t  to ~ e a n  tlie death of tlie legatee at aiby time, and not restrict 
i t  to the death ot'thc testator. See Billinqs v. iSili~(lon7, 1Bro. 
Ch. Cas. 303 ; ~l 'ou~ksn  v. i?~Zl.iyum, &cZ 4S0, and Lo~dDouy- 
las  v. C ' I L I I I I I L L ? ~ ,  Y 1-es. Jim. 501. In t l ~ c  last mentioned case 
a testatrix l ) e ( ~ i ~ e ~ t l ~ ~ d  ller reaidnary person:d estate for and 
to t!lc u-c of her d:~ugl~tes, Ys:ulces Lacly I)., a~lcl in case of 
her ileccwe, to the use autI b~liool' of' her (1,:~dy U'b) ~liilcll.e~i, 
d ~ n s e  nud s11a1.e dike. to ~vlloln her trustees and csccntors 
were to nceoiint for ant1 pay ovcr and assign tlrc snicl ~ ~ s i d u e .  
137 n eo,licil, tltc twtatris g:lvc :i r i i~g  to her danglites Lady D. 
J,nrtl ( l o t c y h 7 r o o i !  treated rho notion, tllat the testatrix in- 
tentled to l~sovicle for tlic eveut of L:dy D's. (lying in her (the 
tcbtatl*i~'.;), life-ti!ltc, as c0lltl':ilp~ to the natnral i ~ ~ ~ p o r t  of the 
v7n~1-, nilti t l ~ c  distinction between tile e ~ p r e s i o u  nsed and 
litt o i -  ,T'POI~Y 1101' clecensc, as too snbtlc. I l e  also relied u i m ~  
the be,ll~e.L oi' the ril~g, :IS beiu;; i n c o ~ l A e n t  with the snl~po- 
sition 01' hcr t:~liilg tlie whole interest iu the ~.eeitlnc ; and Ile 
observetl t!l~t, nlltlcr tlie circnlnqtances whicll llacl l l a l ipe~~e~l ,  
these mi.; I I O  otlier 1%-ay by whicl: the bounty of the testatrix 
colild reach the cl~ilclren, but by giving the residue to Lady D. 
for life, wit11 the relnainder to her cl~ilclren. T l ~ e  relnarks of 
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Sir WILIJA~~ GRANT in TTeihier v. Ilcde, 8 Ves. Jnn.  411, up- 
on this case, would seem to s11ov that the circumstance of tlie 
gift of the ring ought not to have irtflnenced the decision. 

From the cases to wl~icll we have jnst referred, it appears 
clearly, that special ciretlmstnnees will prevent the applica- 
tion of the general rule wljicl~, in irrlmediate bequests, refers 
the eonti~igeiit terms, in which the death of the legatee is 
spoken of, to the event of the testator's death. Much more 
will this be tlie case wl~en such sl)ecial circuinstances are nt- 
tended by u-ods indicating certainty in the cleat11 of the leg- 
atee, or one of the legatees. 

111 such a case there is 110 necessity to restrict the death of 
the legatee to that of tl:c testator, a restrictioli wliicll Sir It. 
Y. Annm, 31. It., i11 L'i~dii /1 v. Loq, 4 Vcs. J L ~ .  55 1 ,called an 
m111atnr:d constrnction, because, as Sir WIJ.I.IA~I GX.IST said 
in  Bwzm v. Big$, 7 Tes. J n n .  979, the testator generally 
supposes that tlte l e p t e e  will snr r i re  I~im. The dent11 of the 
legatee, therefore, wllere tlrere is :i Iirnitntioti over after 211 

immediate bequest, or w11ei.e a snrvivorsl~ip is l)rovicled foi-. 
may be coastrued to iue;ul, wllat i t  is in fact, a certain event 
without referellee to any other event. The intention of tlm 
testator will then be carried out by givingeffect to the ulterior 
limitation, or to the snrvivorsl~ip, after the death of the legatee, 
illstead of being defeated by holdi~ig the interest of snch 
legatee to 1)e absolute, in c ~ s c  of Iris being alive : ~ t  the tleath 
of the testator. ,lypE!inp this rule to tile ease before w, it  
gave a joint estate for life to thc testator's n lo t l i~r  and sister, 
\Tit11 :in abschtc estate to the sui,ui\ or, and tlke ~ I I o ~ L \  S C O ~ I C  

of the will proves clcnrly, xs the cfct'endu~t's counscl contentlctl, 
t l~n t  sue11 was the testatcw's intelltictn. 111 every part of hi-; 
will I I C  410~-s that he cspeetccl to die soon, a r d  that both tlie 
objects of Ilia bounty ~ w u l d  ~11rvive him. IIe  =ires minute 
i11forrn:ltion of the tlreit er,isti~~g st2~te of his nfi;~irs ; and bcing 
2~ mercl~ant as well as a slave owner, lie advises llis mother 
ancl sister (wl~onl l ~ e  alq~oints liis esecut~*ices), how tltey sllall 
dispose of liia goods and sl,~\-es. I Ie  selects a prof'cssional 
gentleman, wl~om he directs t lwn to employ ; points out tho 
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best investment for their money; and suggests one or two 
places for their clioice of a future residence. The t e r m  of the 
bequest are as follom: "I give and bequeath to my mother 
and Anianda G. Freeman, the wIiole of rny estate jointly, 
and upon the den~ise of either, the survivor to have the whole 
in  fee simple forever." I t  will be observed that the worcls of 
beqnest import a joint tei~ancy, by n-liici~ the legatees 
may still hold in X'ortli Carolina, tllougl~ tlie incident of slur- 
~ivors l i ip  mas abolished by tlie act of 1'7% (1 Re\-. Stat. ch. 
43, see. " Eel-. Code ch. 43, see. 2.) There is notliing to 
indicate the ~ ~ i s h  or expectation of the testator that his mother 
and sister woulcl divide the property, arid he had the undonbtecl 
riglit to limit the n-hole absolutclp to the longest liver. Whnt 
7s there, then, to prevent his nianifest intention from be i l~g  
carried into elfect ? Only oiie plausible objection lias been, or 
can be, uigetl against it. ZTad Mrs. Vass (n711o was tlie lega- 
tee, Amnncla G. Freelnal~), left children, tlicy wonld, in tlie 
event ~ r l ~ i c h  112s happened, of their ~notlier's death before her 
 noth her, have been excluclecl by this construction froin any 
part  of the testator's estate. This i~ admitted to be an impor- 
tant consideration, and wou!d, in a case of clonbtful intent, 
h a r e  great weight in restrictins the surrirorsliip to the death 
of the testatola. B t l t  we think the intention of tlie testator is 
expressed in terms too plain to :tdmit of doubt. Besides the 
circnmstances to wliich we hare  already adverted, i t  will be 
noticed that the death of the legatee is spolien of as a certain 
erent.  I t  is u p n  her death that the survivorship is to take 
place. There is no contingency either expressed or irnpliecl, 
and there is, therefore, no place for tlie application of the gen- 
eral rule whicli, in a case of necessity onl j ,  refers i t  to the 
cleat11 of the testator. In  addition to tliis, tlie testator shows 
hin~self', that lie had no particular misli to provide for any 
body except his mother and sister. H e  expressly excludes the 
only child of his deceased brother, and lie warns his sister 
against the advances of suitors, in terms which shows that be 
did not wish her to marry, and that he had very little idea of 
providing for her  children. Hid disposition of his property 
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may not be sncli as we can approve, hu t  it was his own, and 
he Iiatl the right to give it to ~ 1 1 0 1 1 1  lie pleased, arid ulmn what 
terms he clime, provided that in doing so lie vio1:ttecl no rule 
of law. IVe are Loniid to say, that tlie only fair construction 
of wliich the lal ig~~age of the will is susceptible, is not oppos- 
ed by any rule of either the coin~non or statute law, and that 
it is our dnty to give efiect to it. The plaiirtiff, as t l ~ e  adlliin- 
istrator of his wife, i? not entitled to ally pmt of the testator's 
property, and his bill must, therefore, be dismissed. 

PER CCRIAJI, Bill dismissed. 

JALIES GARRISON and another, executors, agccinsl POLL'JT dx;i?J 
EDORN and anothe~. 

Where a testator, having a wife and two clnughters, directed in his d l  that 
certain slaves, and other property, should be divided " b e t ~ ~ e e n  his wife 
and cliilclren," and in a sulsseqi~e~~t clause di~,ccts tint, in case of the death 
of one of his claug1ite1.s " leazing no heir of her bochy, then, and in that case, 
it may go to lily renxtii~iiig cliild or cliilclren," one of tlie daugliters liav- 
ing died in the life-ti111e of tlie testator, it mas IIelelcl tliat licr cl~are went to 
her sistcr, autl that the widow took but onc-third. 

Where it is providcil in a will, that the \vi,lom should take of certain articles 
as much u s  she zcat~tetl, it was IIelcl that she n-as.vested with unli~nited dis- 
cretion as to the cliiantity she might talie, even to the aruouilt of the whole 
of the articles mentioned. 

The Act of hsseilll~ly in relation to the time when a will "slinll speak and 
take effect," applies only to the property named in it, and not to tile lega- 
tees. 

CAUSE transmitted from the Court of Equity of Beanfort county. 
The bill was filed by the plaintiffs, as the executors of Sam- 

uel C. Eborn, suggesting that there are conflicting claims 
arising out of the several provisions of the will of tlie said 
Samuel C. Eborn, and praying that the legatees may be or- 
dered to interplead, so that these different interpretation? and 
assertioas of claim may be considered and determined ;by a 
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decree of this Court. The following are the material clauses 
of the will, ont of which these qnestibns arise: 

((Itclrn 1st. My mill and desire is, that :dl my real estate, of 
every name and cl~aracter, map be sold within one or two 
Sears after my deat l~,  a t  tlie dibcretion of m y  executors here- 
inafter nnmetl, npcin n eredit of from one to fire years, taking 
notes with applvved secnrit?, with interest fivm clay of sale ; 
and the f:md arising flwn tlie sale of my real estate, tqe t l i e r  
with all tlie funds, (money and notes,) n-l~icli I have on hand, 
as  dl as all sucli as ]nay cnnre i n t ~  the lrands of 1ri-yesect1tors, 1 
desire to be equally cliviclecl between rny wife and cldilren, 
sliarc and sliarc alike. 

Item 2nd. My ~r.ill and desire is, tlint all my negroes rnay 
be eqnnlly divitled between iny wife and cliildren, and in case 
of the death of' one of nty children leaving no lawful issne of 
her body, then, and in that case, it is lrrv will and desire, that 
i t  may go to my ~ .e~na in ing  child or cl~iltlren, as the case may 
be. And in case of the c1e:ttln of all m y  cliildren, leaving no 
lawful issue of tlreir bodies, &en, and in sncli case, leave 
them all to my wife during her life-time, with power to con- 
vey, at her clcnth, one half of all my negl.oes, which 1 own, to 
sucli p e r s o n ~ a s  she nl:ty t l ~ i r ~ k  proper, and the other 11alf I 
desire to be eqnallj- divided between my two brothers, XTil- 
l ia~fi  and Eobert, and 1 1 1 , ~  sister M;vy Elizabetli Dnritl-;on, 
and the f~unds rneritiolied in item lst ,  I desire to be clisposetl 
of in likc manner as tlie slaves mentioned in this item 2nd. 

" Iten1 3rd. I loan to illy w\.ifii :is 1n11cl1 of tlte hoi~se-hold 
and kitclieri furniture, also :is much of tlie corn a ~ ~ d  fodder, 
pork and bacon, as she may want ; also as many of the horses 
nncl mules, also as many of the riding veliiclea and carts, to- 
gether with ns marly liarness of each as she may desire, a ~ i d  
as mricli as she does not want, I clcsire to be sold." 

At the date of this will tlie testator liacl n wife, tlie defend- 
an t   poll^ Ann, and t ~ o  cli i lcl~w, Cora, who died afterwards 
in his life-time, and the other defendant, Elizabetll. 

The plaintiffs state, in their bill, that they hare  sold the land in 
obedience to the directious of the will, and have the skves  in 
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their possession ; that they have allowed the vidow, Folly 
Ann, to make clioice of such house-hold and kitchen furni- 
ture, mules, vehicles and harness, and of as much pork, bacon, 
corn and fodder, as she desired, arid ]lave filed a list of the 
same, with their values. 

They state also, in their bill, that on the part of Polly Ann, 
i t  is contended that, by a proper interpretation of the will, uu- 
der tlie ci~wrnstances that liave happened, she is entitled to 
one half of the proceeds of the sales of the land, and one half 
of the slaves, also to all the f'urniture, &c., which she has 
. cliosen. 

That on the part of Elizabeth, it is contended that her mo- 
ther, Polly Ann, is entitled to only one-tliird part of tlie pro- 
ceeds of the sales of the land, and tlie like proportion of the 
slaves ; that she is not entitled to take as much of tlie furni- 
ture as she pleases, but that a reasonable quantity must be 
set off to her, and that the amount taken by her (althqugh not 
all of any one kind) is excessive and unreasonable. 

Answers were filed by both of the defendants, asserting 
their views, and insisting upon the several interpretations as 
attributed to tl~enl in tile plaintiffs7 bill, and each asking the 
Court to decree in l ~ e r  behalf' accordingl~7. 

The came was set down for hearing upon the bill, ansvers 
and exhibit, and sent to this Court. 

Bodman, for the plaintiffs and for defendant Elizabeth. 
Donwll, for the defendant Polly Ann. 

BATTLE, J. We are of opinion that the testator's widow 
Ilad the ~.ight to take all tlie articles of the kind mentioned in 
the 3rd item of 1iis will. The testator makes no restriction 
upon her '' *ant7' or '' desire," and this Cowt lias no right to 
do so ; but as she lias made a choice of a part only of the 
articles designated, she must be content therewith. 

Under the 2nd item of the will, the widow claims one half 
of the negroes, lipon the ground, that at tlie time of his death 
the testator had but one child, and the direction is that the 
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negroes shall be equally divided between his " wife and chil- 
dren." Had the testator added nothing else, the widow's 
clainz might have been difficult to resist, because the children are 
spoken of as a class, and the deatli of one in the testator's life-time 
wonld have left the survivors or survivor to answer the de- 
scription. Bnt a t  the time when he made his will, he had 
two children, one of whom died afterwards in his life-time, 
and he has provided for that event, by saying, that " in case 
of the death of one of my  children, learing no lawful issue of 
her body, then, and in that case," her share shall go to the 
I-cmnining child or children. By using the feminine pronoun 
'.her," the testator ,recognises that all the children he then 
11xd were females, but as lie miglit liuve inore, he rnalres the 
limitation orer to them, not as a clangliter or daugliters, but 
as children. The death of one of his daughters being- spoken of 
as a contingent event, it must necessarily be so in reference 
to some other event, and as no other is mentioned, the death 
of tlie testator must be taken as that event. The daughter 
having died before the testator, tlie will gives her s h e  to her 
surviving sister, to the exclnsion of her mother. See the case of 
T'crss v. Preqhtrn, decided at the present term, (ante 221,) where 

the subject of the period to which the survi rursliip slrall be refer- 
red is fiilly discussed. The late act wliicll declares that 
" every will shall be construed, with reference to the real and 
personal estate comprised therein, to sliealr and take effect, 
as if it had been executed immediately before the death of 
the testator, unless a contrary intention sllall appear by the 
rrill," cannot aid the claiin of the \viclow, because it nppliea 
only to the property named in it, and not to the legatees. 

The fund to be raised from the sale of land, the collection 
of notes, &c., which the first item requires to be divided equal- 
ly between the testator's wife and cllildren, sllare and share 
alike, is, by tlie 2nd item, " to b disposed of in like manner 
as the slaves inentiorled in this it kP 11." By this, we imderstand 
that it is to b e  subject to the same lilnitntions and restric- 
tions, and of course, in the event, which has occurred, of the 
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death of one of the daughters in the testator's life-time, her 
share will go to her surviving sister. 

Tlie articles me~tioned in tlie 3rd item, not taken by the 
widow, were directed to be sold, bnt tlie proceeds arising 
tlicrefroin, are not disposed of, unless they can be cr~nstrlled 
to fi)i*rn a part of the fund bequeathed i11 tlre first item. 
Whether it is so inclncled or not, it is unnecessary to  decide, 
for if it be a lapsed legacy it will be clivicled in the same 
inanncr as the other property; that is, tlie law will give io tile 
widow one-tliird, and tile 1.emaining two-tliil'ds to the child. 

A decree mar  be d~~awz-n in accordance with this opinion, 
nud the executors will pay the cmts of the suit oat of the es- 
tate in their hands. 

PEE CUEIAX, Decree accordingly. 

CASWELL LEA and othem up ins t  REUBEW McKESZIE and others. 

A bill c'i~nrging that the defenilant, by false representations and otller frau- 
dulent mcans, I;ad prevailctl on a party to convey to him a. ~alaablu copper- 
mine, wl~ich p i t y  11x1, by pard, agreed to convey it to the pli~intiq ccalmot be 
sustai&d in  Equity. 

CAUSE removed from the Conrt of Equity of ~Zslie county. 
One Jesse 173. Rzeves was tlle owner of a rqoiety of fifty 

acres of lancl, inclnclirlg a liigl~ly valuable point called, " Ore 
Knob," supposed to be very rich in copper ore, whicl~ lie con- 
tracted by parol to sell to tlie plaintiE Lea, for liilneelf and 
the other plaintif&, n~entioned in the case, l i p 1  the f'olIom- 
ing terms : The said Reeves was to lease to the plaintiffs hid 
whole interest in the said copper mine and tract of land for 
t@ree years, and tliey, on their part, by examination and 
mining, were satisfactorily to test the valile of the said mine, 
after which he was to convey to them one half of his interest 
for the expenses and services which tliey might bestow upon 
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the property, and the other half for $4000, if they elected to 
purchase the remaining share. These terms were conclusive- 
ly  agreed upon, but were not reduced to writing; but to en- 
able said Reeves to acquire the entire property in the mine, 
that he rniglit convey that upon like terms, it was agreed that 
tlie execution of the writings sliould be delayed for three 
weeks. The bill alleges, that shortly after this par01 agree- 
ment, the defendant McIienzie having found out that this 
contract was entered into, fell in company with the said 
Reeves, and by hlsely and fi~aucldent~y representing that tlie 
plaintiff Lea had abandoned his contract, that lie had lately 
seen liiln and heard liini say so, and that the said Lea had I-e- 
turned to Tennessee, and did not intend to comply with his 
engagement, and by otlier fraudulent means, had induced the 
said Reeves to inalie a conveyance of tlie Ore Knob tract and 
all his ~nining interest to him, the said 3IcKenzie, for the use 
and benefit of himself and the other defendants. 

The plaintiffs further state, in their bill, that through their 
agent, tlie said Lea, they applied to the defendants, and offer- 
ed to repay to them what they had expended in prosecuting 
the mining business since taking such conveyance, and de- 
manded a conveyance to them, which was ~.efused, 

The prayer is for aconveyance oftlie said property to them, 
and for an amount; also for general relief. 

The defendants demurred. 
There mas a joinder in demimer, and the cause being set 

down for argument, was sent to this Court. 

Boydea, for plaintiffs. 
Zerzoir, for defendants. 

NASIT, C. J. Jesse B. Eeeres was the owner of an undi- 
vided moiety of a tract of land, lying in Ashe county, contain- 
ing fifty acres. The bill states that the plaintiffs, through 
their agent, Caswell Lea, one of the plaintiffs, made a par01 
contract with Reeves, to purchase one half of his interest 
in the said tract, at $4000. The stipulations of the contract, 
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as set out in the bill, were, that Reeves would lease to the 
plaintiffs, for the term of three years, all his said mineral in- 
terest in said tract of land, and they, within that term, would, 
by examination and n~ining, satisfactorily test the value of the 
said mine, after which he would convey to them in fee sim- 
ple, an undivided half of his interest and right in the same, in 
consideration of these expenditures and services in the expel<- 
nlents clone for testiug, and the other half for $4000. The 
bill states tha writing and execution should be postponed for 
a term not exceeding three weeks, at or before the expiration 
of which time, the execution of the contract by deed was to 
be done. The plaintiffs, in their bill, state that their agent 
Lea, having business in Grayson county, went t h e ,  and fell 
in with the clefellaant McKenzie, to whom he stated his con- 
tract with Reeves, and that McKenzie, without his knowledge, 
immediately can~e  to Ashe county and proposed to Reeves 
that he should sell his interest in the land to liiin and his com- 
pany, which Eeeves refused to do, stating his contract with 
the plaintiffs, and to induce hiin to do so, fraudulently and 
falsely told him he had seen Lea in Grayson, and that he in- 
tended to give up his contract, and that he, Lea, was then 
actnally on his return home to Tennessee. Influenced by 
these false and frauclulent representations, Reeves sold and 
conveyed to him, DIcIienzie, by deed, the premises in ques- 
tion, or his entire interest therein. The deed bears date 26th 
of April, 1851, before Lea returned from Grayson county. 
The bill alleges that the representations, by wliich the 9efend- 
ant DIcKcnzie induced Reeves to sell to him and his compa- 
ny liia interest in the lands, m-hich he had previously con- 
tracted to sell to the plaintiff and his company, were utterly 
and entirely false. The bill alleges the willingness of Reeves 
still to comply with his contract with the plaintifis, if he could, 
and that they have demanded from the defendants a convey- 
ance of the interest so procured by them, proffering to pay all 
tlie expenses which they may have incurred, all of which they 
have refused. They pray that the defendants may be declar- 
ed trustees for them ; that they may be decreed to reconvey 
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to them; and for a general account. The lease mentioned in 
the contract is a lease for mining purposes, and by the act of 
1844, Rev. Code, ch. 50, sec. 11,is void if notreduced to writing 
as a contract for an interest in land. 

The defendants have filed a general demurrer. The object 

I of a g e l l e d  demurrer is to supersede tlie necessity of an 
answer, and when a defendant thiuks that, upon the state- 
ment inade in the bill, t!?o p!aintiE has s ! l o~~n  no equity, z 
demurrer shortens tlie litigation, and brings tlie contest down 
to a single point. Wlien the bill fails to show tliat plaintiff 
has an equity, whicli a Conrt of Cliancery can recognize, the 
defendant may avail himself of the defect upon the hearing, 
or as in this case, demur, wllich is tlie better course, as i t  re- 
lieves the Conrt from the labor of investigating tlie facts, as it 
confesses all the facts which are properly set forth in tlle bill. 
I t  submits, that on tlie plaintiff's own showing, his claim is 
bad. Adams, 332. Tlie defendants adniit tliat the plaintiff 
C a s ~ e l l  Lea made with Eeeves the contract set forth, and 
that they procured from Reeves, by fidse representations, 
the conveyance to themselves. The contest is narrowed down 
to the question, does the bill set forth any equity against the 
defendants? W e  are of opinion tliat it does not. I n  order to 
ascertain this fact, it is necessary to ascertain what equity is 
stated in the bill against Reeves; for if the plaintiffs could not 
compel Eeeves to convey to them the premises, tliat is, if the 
contract mas of such a nature that Equity cannot enforce it 
against him, neither can they enforce it against l ~ i s  assignee. 
The statute of frauds makes void all contracts for the sale of 
land and slaves, which are not evidenced by some instrument, 
in writing, signed by the party to be bound. IIere, the whole 
of the contract stated iu  the bill is i n  parol, and farther, i t  
was a part of tlie agreement, that the execution of the neees- 
sarp writings and conveyatice sllould be postponed for three 
weeks. Against Reeves, then, the plaintiffs, by their own 
statement, have no equity to conlpel from him a conveyance. 
This is a principle so plain, and so repeatedly decided by this 
Court, and so familiar to the profession, as to need no author- 
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i ty to be cited. Upon what then rests their equity against 
the defendants? I t  is simply upon the ground oftlie fiaud prac- 
ticed by tlieni, or their agent, tlie defendant NcKenzie, in 
procwing tlieir con regance. IIow does tliis fraud assist their 
equity ? TVliat right haye they in a Conrt of Equity, which 
lias been injured by t l~ein in  tlieir purchase? Eone what- 
ever. They 11ad n o  ~ ' j g l ~ t  wllic11 collld be enf'oiwd again& 
Iteeves. They, t l l e~dore ,  ha re  no right which could be ~ecog-  
nized in tliis C0~u.t either against lteeves or the defendants. 

PER CCRIAJI, The deinui.rer is sustained, and the bill 
disniissed. 

JlUES ALLISOX and athem against ROBERT TI-, ALLISON and others. 

All personalty which is not effectually d~sposed of by a d l ,  vhether it be 
acquil.ed after the iriakillg of the \ d l ,  or ~ ~ l ~ e t l ~ e r .  it fall in by the lapse of a 
legacy, will paps by a @era1 resid~lary clause, unless it appear from the 
contcxt that such mas not the testator's intention. 

A lapsed legacy is more readily included ia a residuary clause than one that is 
void as beiug against the policy of'the State. 

Causu: removed from the Court of Equity of Cabarrns county. 
Tile main question in tliis case arose npon tlie construction 

of the will of'T11omas Allisan ; the 5th clause of v,liicli is as 
follo\~s : 

'L 5th. I  ill and bequeath to rriy son John G. Allison, the 
negro boy riamed S a t ,  one hoise named J im,  and one colt, 
Sam." 

The 12th clause is as follows : 
L i  12. The balance of my property not herein d e v i s d , I  d l  

to be d i ~  ided equally between my four cliildren, John G. 
Allison, Robert TY. Allison, Silas I'. Allison and Elizabeth 
Allison." 

John G. Allison died in  the life-time of the testator, and 
there arose a question whether his share should be included 
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in the residuary clause, or whether i t  should go as undisposed 
of property to the next of kin according to the statue of distri- 
bntions. 

The cause was set down for hearing on the bill and answem, 
and sent to this Court. 

Jones, for the plaintiffs. 
TS?lsmz, for the defendants. 

BATTLE, J. Tlie residuary clause in the will now nnder 
consideration is of the most comprehensive character. I t  em- 
braces the balance of the testator's property of every kind not 
otherwise beqneatlied. I t  must, therefhre, comprehend,as was 
said by  the Conrt in Sorrey v. Bright,  1 Dev. and Bat. Eq. 
Rep. 113, "all the personalty which is not otherwise effectnally 
disposed of by the will, whether i t  be acquired after the making 
of the will, or whether it fall in by  the lapse of a legacy, or 
by the particular gift of the thing beilig illegal and void." This 
settles the question in the present case, unless there be some- 
thing in the will to ninke it an exception to the general rule. 
W e  will proceed to consider whether such an exception can 
be established. I n  the same case of Sorrey v. B~, igh t ,  i t  is 
said that the extent of the rule may be restricted by the special 
wording of the will. I f  the residue given is partial, that is, of 
a particular fund, tlie rule lias no application. So, where it 
is clear from the residuary clause itself, or other parts of the 
will, that tlie testator had in fact a contrary intention, namely, 
"that the residue should not be general, and that things given 
away, or which the will professed to give away, should not 
fall into the residoe." Tlie cases cited by the plaintiffs' 
counsel of XirlynZ~.ick v. Bogers, 6 Ire. Eq. Rep. 135 ; Hudson 
v. Pierce, S Ire. Eq. Rep. 126, andLen v. Brown, decided at  the 
last term, (ante, 141,) all recognize the general rule, bnt are held 
to be exceptions from it, on account of the special circumstances 
of intent apparent in the will. In the case before us, the only 
circumstance that can possibly b e  relied on to take i t  out of 
the genaral rule, is, that the legatee whose legacy lapsed by 

7 
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liis death in the life-time of the testator, was himself one o f  
the residrrary legatees. Had the legacy given to him been 
void on account of its being contrary to law, and had he snr- 
vived the testator, then it might have been contencled, perhaps, 
with success, that the legatee could not hare taken as a rc- 
siduary legatee, or as one of the residnary legatees, what had 
been declared void when given to him as a specific or general 
legacy. See Ih~dson v. P l e ~ , c e ,  uti  S U ~ C G .  But there k no 
such inconsistency in the other residuary legatees taking under 
a general and unrestricted clause, what turns out to be other- 
wise nndisposed of, by :-eason of the death of a legatee befo~r: 
the will took effect. The law favors tlie construction that a 
lapsed legacy of the latter kind falls into the residue, more 
readily than it does lone which lapses because i t  is void. The 
reason for tlie distinction is'stated in Len v. Brown, and need 
not be here repeated. Our opinion then is, that tlie legacy 
to John G. Allison, wh;.ch lapsed by his death in the testator's 
life-time, fell illto the residue, and must be equally divided 
between the other residuary legatees, and a decree may be 
drawn accordingly, 

PER CURIAM, Decree accordingly. 

CATHARINE OSRORTSE and othe,:? against MARTIN WlDENHO'C'SE 
a d  others. 

Where laud was devised to a grandson by his paternal grandfather, and tlie 
devisee died in the life-time of his father, it was Held that the devisee not 
being a?! heir, or one of the heirs, of tlie devisor, the estate passed to his uncles 
and aunts on the mother's side as well as those on the side of tlie father. 
(Burgwyn v. Devereux, 1 Ire. Rep. 58G, cited and approved.) 

CAUSE transmitted from the Court of Equity of Cabarrns county, 
This was a petition for tlie partition of several tracts of land 

amongst the heirs-at-law of one Xoali Furr, and for the purpose 
of ascertaining the respective interests of the plaintiffs and 
defendants in the premises. The land in question was odgi- 
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nally owned by Paul Purr, who devised the same as follows: 
"I give and bequeath unto the bodily aud lawful heirs of my 
son Henry Furr, the tract of land whereon he now lives," (de- 
scribing it). Previously to the death of the testator, Isis son 
Henry Furr had intermarried with Elizabeth Linker, by 
whom he had one child, the said Nnah. Shortly after"the 
death of the testator, Noah died without having bad issue, and 
without brother or sister, or tile issue of such Henry, the 
father of Xoah, then died; and Elizabeth, the mother, aka  
died, and the only question in the case, is whether the brothers 
and sisters of IIenry Fnrr, (the paternal uncles and aunts of 
Soah), are entitled to have tlie proceeds of the Iancl divided 
amoi~gst they ,  or whether the brothers and sisters of Elizabeth 
Linker, (the ~iiaternal uncles and aunts), are entitled to par- 
ticipate in the funcl, t l ~ c  fiwiner class beingreprftsented by the 
plaintiffs, and the latter by the defendants. The facts of the 
case are not contested by the defenda~~ts, who concar in  pray- 
ing ti sale for partition, but insist that they are equally enti- 
tled with the paterim1 ancles and aunts< of Noah Furr, under 
the statnte of descents. 

The cause was set down for hearing on bill and answers, 
and sent to this Court 

Fowle and Jones, fbr the plaintiffs. 
S o  counsel appeared for the defendants ih  this Court, 

PEARSON. J. Koab Furr acquired the land in oontqoversy 
as devisee under the wiIl of his grandfather Paul l h r r .  At 
the death of the devisor, Henry Furr, tlie father of Noah; was 
living, and would have taken the land as his heir, had he died 
without making a will; so Noah at the death of Paul, his 
grandfather, was not " his heir or one of his heirs," and, ne- 
cessarily, took the land as ipzcrchaser in its general sense, and 
not in the peculiar mode which, under the statute, is rnade, to 
have the like effect as a descent. HQ took by devise', and codd  
not have claiined as heir of his grandfather, had the latter died 
intestate. This is settled in Burgwyn v. Bevereux, 1 Ire. w. 
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586, where the matter is fully elaborated, and the construction 
of the rule of descent is fixed. It follows that the land must 
be treated as a new acqzcisitiofi by Noah Furr, and is trans- 
mitted to his uncles and aunts on the mother's side as well as 
those on the side of the father. Let a decree be made for a 
sale and partition according to this opinion. 

FER CURIAM, Decree accordingly. 

LYDIA MARGARET TAYLOR against ALEXANDER KELLY 
and others. 

Where a vendor, after a contract of sale, sold at an advanced price to another 
person who had no notice of the former sale, Held that the seller was bound 
to account to the former purchaser for the advanced price. 

Constructive notice arising from the first purchaser's being in possession, must 
be taken to extend to all the circumstances attending the equity, and where 
these are such as do nut affect the conscience of the second purchaser, the 
Court wiU not vacate his purchase. 

But where the second purchaser protects himself under the defense that the 
first purchaser gave way to him, on condition of receiving the increased 
price, which was obtained in the sec&d sale, he is bound to see that s~ich 
increased price is made good to the former purchaser. 

' 

-A purchaser from one who had purchased without notice of a prior equi t~,  
although he had notice of it himself, at the time of his purchase, is neverthe- 
less protected by the want of notice in his vendor. 

A tendnt for a term, who holds over, is not in adverse possession to his land- 
lord, so as to prevent birn from conveying the land, although the landlord 
has been compelled to bring an action for the possession, whichis still pending. 

The pendency of an action of ejectment brought by the sdler against the 
purchaser who had been let into the possession, is no notice of such formcn 
purchase to a second purchaser. 

'~AUBE removed from the Court df Equity of Moore County, 
The bill was filed against the defendants, for s specific per- 

forniance ?f a contract to convey s tract of land, which is 
alleged to be contained in the following written instrnment, 
viz : 
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"January 25th, 1850. Received of Mrs. Lydia Margaret 
Taylor, an order on Col. S. J. Person, for two hundred dollars, 
with interest from the 25th of April, 1849, which, when paid 
to me, is to be in full satisfaction and payment for the land on 
~ l i i c h  she now lives, and I am to give her a deed for the same. 

Test, Wm. Wadswortll. ALEXANDER KELLY." 
Previously to tlie execution of the above instrument, to wit, 

on 4th day of August, 1849, the plaintiff and her father, one 
Carroll Brady, entered into a sealed obligation " to pay to 
Alexander Kelly $12, as t l ~ e  rent of the land in question, until 
the 25th of the next December, and tc surrender tlle possession 
of the land to him on that day, unless they should pay liirn 
$200, with interest from the 5 t h  of April last past, and sllould 
get a title befbre that time." I t  was to carry into effect this 
latter stipnlation that the order was given upon Col. Person, 
and the instrunlent first aboi-e recited was made by Kelly, 
The plaintiff's husband 11ad becn a soldier in the Nexican 
war, and was killed in that service, which entitled liis widow 
to a pension. Tliis pension was sccnred to her through the 
profession:~l aid of Mr. Person, (IIis 1Ionor $. J, Person), and 
lie was, by her, constitutec! agent to receive it, I l e  did not 
formally accept the order, bat on tlie 28th of January, 1S50, 
paid to I<cllv $109, which was duly cndorsecl on said written 
iustr~nient.  ilt'terwards the plairttiRcli~-ected Air, Person not 
to pay any more of the pension money to Mr. Iielly, but to 
pay the remainder to her, 

Snbseqnentlg to this, to wit, about January, 1561, a conver- 
t;lrtion took plwx hetween the plaiiitiffand t l ~ e  defendant Iielly, 
abont the rescibion of tile contract of purchase, which was 
renewed at varions other times dul.ing that year, in which the 
:lefentlant expressed his willingness to pay back to plaintiff 
the lnouey 11e 11td received frotn l w  for the land, (deducting 
t l ~ e  rcct), upon the plaintiff's snrrel~dering to liirn t l ~ e  posses- 
oion of the pren~ises. She, on t h e  occasions, professed her 
willingness to revoke the contract, adrnittiogl~cri~~ability to pax 
tlie re~nai~ider  of the price, but objected to the pajinerit of 
reut, and alleged that slle could not give hi111 the poi;- 
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session, because her father lived on the land, and refused to snr- 
render it. 

The defenclant Iielly instituted an action of ejectment against 
Mrs. Taylor and her iather, Carroll Brady, retnrnable to 
October Term, 1951, of Moore County Court, and obtained a 
judg~nent  at October Term, 1852. 

At that tenu, plaintiff tendered Kelly the unpaid bnlance of 
the purcl~ase-money arid the costs tliat had accrued in the action 
of ejectment, and reqnired of him to esecnte a deed for the 
land, n.liic11 had bee11 prepared for that pnqwac, and -\ws 
tlmi produced for him to dgu, but he refused to take tlic nlone?, 
or execute tlic deed, and offered iustead tllc~.cof, to settle the 
matter by 1mying back the looney he had received fro111 the 
plaintiff. 

While the action of e j ec t l~e i~ t  was pending, to wit, on 16th 
day of April, 1953, Jiclly sold and conveyed the land in ques- 
tion, nritl.~ warmnty, to Thornas Disoe, David Dixon, Solo1no11 
Dison, John D ~ s ~ M ,  Calel) Dixon, :tnd Josep11 Dixoii, for the 
pnrpose of erecting ruiils upon the same. They took possession 
of a mill-seat on the premibeg, and proceeded to erect bnilclings 
and mac1iinery 011 the s:me ; and after operating t2lei.c for a 
rear  or so, they sold the land and W O I ~  to the clet'end:ults, 
Woody a1vJ Thoinas Dison, for $4000. This was on 4th of Sov.,  
1858. 

TVl~ile the Disons were e ~ w t i n g  tl& WOI.I<S, the l~laintiff 
exyresseecl her .wil'lii~gnes tllat tl~ejr should do so, and offered 
them a bond to maim tllem a title, provided she sl~cceedecl in 
recorering from Iiell'y bEto- irmwised amount w11icl1 they 11:uI 
paid I l i n ~ .  This they clccl'inecl' tul ~ w e j v e ,  phl'eforri~ig to rely 
on Kelly's warranty. 

The plaintiff alleges in her bill, ancl in na nmencled bil'f, 
that the clefenclants, tlic Dixo~~a ,  liacl esprtxs notice of her 
clailn at the time of their purcllase, but that, at  ally rate, her  
residi~tg on the land, and the pcl~de~rcy of the action of eject- 
ment in the Court of law, a~nouritccl to constr~lctire notice. 
And, in a second amended bill, she alleges tliat Tlioinas Dison 
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and Woody had express notice at tlle time of their pnrchasc 
from the Dixons. 

T l ~ e  prayer is f i r  an injunction to stay tlle proceedings 
in the Court of lnw, also for a cortreyance of the lantl ~ ipun  
tlie paynient of the pnrchase-lnoney, and for general relief'. 

Tlle defendant Kelly, in his answer, insists that tlte nnrea- 
mnable delay of tlte plaintiff in pajing the ~~urcltasc-money, 
a;id at last hc;. inability to do so, are eqiiirdent to an aban- 
donment of Iter right to R qxxifie peri'or~iiance of the eontl-act, 
:nid that if J l e  ha.; any cl:~inl upon the ag~.eelnent, it can bc 
more properly asserted ill a Court of law. Ire also cor~tcrlds 

I in liis answer, that tlte cvidence shows the plaintiff hat1 
levoliccl and rescinded tlie contract. Finally, that believing 
tlie plaintiff llacl abanclonecl and rowlied the agreement, lie 
had, bona ficle, conr-cjed tlie land in cliq~ntc to tlte clefenclants, 
the I)isons, and that i t  was, tliereforc, in~possible for liinl to 
convey it to the plaintiff. 

Tlie L)isons answer that t l a ~ ~ y  llacl no iiotice of the 
plaintiff's cqnity at the time they pnrcliasetl from Kelly ; that 
they never heard of it until a few dajs  afterwards, when, after 
they bad got possession, and he ere proceeding to clear the 
funndation for tlieir stl.uctures, tlie plaintiff eshibitecl to thein 
Kelly's written p~.oniise to lnalic titie ; that ehe did not e w n  
then requil-e them to desist, bnt cncoi~lagcrl tlicni to go 011 

wit11 their buildings, and cleclarotl that slte did not ~ ra i i t  tlie 
land, but would look to Kelly for the eillmnced price 11e 1i:d 
got, over what she was to s i r e  1ii111. 

Woody and Tlmnas Disnn atlmit that when they lnwcliasecl 
{ram tlie I h o n s ,  they rnc1.e aware of the plaintiff's clainl, but 
contend that as their vendors llud no notice wlien tlioy pnr- 
cliascd, they, the Disons, being protected in their purellase, 
they also are protected u~idcr  that equity. 

There were rcplicrrtions to tlie answers, colnmiasions and 
proofs, and tllc cansc being set dourn for Ilearing, was sent to 
tllir Conrt. 

IZaughfo~~, for the plaintiff. 
'IF'i~zsto~~, ST., Ji'Plly and Stmnge, for the defendants. 
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PEARSON, J. The defendant Kelly opposes the plaintiff's 
right to a decree, on three grounds. 1st. H e  contends that the 
failure of tlie plaintiff to pay the purcl?ase-money, within rea- 
sonable time after it was due, her direction to Person not 
to make any further pajlncnt on the order, and her receiving 
the rnoney from Person, arid sr~bseqnent inability to pay the 
balance of the purchase-money, amounted to a repudiation of 
the contract on her part at h s t  so as to take fi.orr? her ths 
right t3 come into a Court of Equity for a specific performance, 
and put her to an action at law for a breach of the contract. 
The defendant retained the order on Person, and could at  any 
time have sued tlie plaintiff for the balance, EO as to force her 
into measures. This he neglected to do. Scarlett v. JIunter, 
3 Jones' Eq. 84 ; Falls v. Carpenter, 1 Dev. and Bat. Eq. 237, 
are decisive against the defendant. 'L In Equity, time is not 
of the essence of a contract for the payment of money." 2nd. 
I Ie  alleges that the contract was rescinded by mutual consent. 
I t  is not necessary to decide whether a written contract to 
convey land can be rescinded by a par01 agreement ; for this 
allegation is not sustained by tlie evidence. The parties talked 
about rescinding the contract, and both were willing to do so, 
after the plaintiff had received and used her pension money, 
which was the only fund ever looked to fur the payment of 
the pnrchase-money; bat they could not agree upon the details. 
The defendant insisted upon being allowed occupation rent, 
by way of deduction from the amount that had been paid, 
and required as a condition precedent, that the possession of 
the land should be given up to him. The plaintiff seems to 
haveobjected to the allowance of rent, and, in particular, stated 
her inability to give up the possession, because her father was 
living on the land, and she could not get him to leave it. This, 
we have no donbt, was the principal difficulty, but it is sufficient 
that, for some cause or other, the parties never did come to a 
positive and 'absolute agreement to rescind. 3rd. He avers 
that, before the bill was filed, he had sold and conveyed the 
land, for a valuable consideration, to the other defendants, and 
so a specific performance by him is impracticable. Admitting 



JUNE TERM. 1857. 245 

Taylor v. Kelly. 

this allegation, the plaintiff insists that, if she is not able to 
get the land from the other defendants, who are made parties 
by the amended bills, on the ground tliat they had notice of 
her equity, then, she is at  liberty, under the general prayer 
for a relief, to fall back upon her secondary equity, and by 
ratifying tlie sale, charge the defendant Kelly with the price 
he received f'or the land, deducting the amount of the purchase- 
money, with its interest, tliat is still due on her contract. 

I t  is held in Scadett v. Ilicnter, and is, in fact, a familiar 
principle, that where there is a contract for the sale of land, 
the vendee is considered in Equity as the owner, and the 
vendor retains the title as a security for tlie purchase-money. 
So, the effect of the contract was, that the defendant lield the 
land as trnstee to secure the balance of the pnrchase-money, 
and then in trnst for the plaintiff. This brings tlie case within 
another familiar principle : that where a trustee converts the 
fund, the cestui pue use has a right to follow tlie fund and take 
i t  in its changed shape ; as, where a guardian invests tlie ward's 
money in the purchase of land, the ward may elect to hare 
the land ; so here, we can see no reason why the ce:estzci pzre use 
may not, if she chooses, have the price wliich was realized by 
a sale of the land. What right has the trustee to say that lie 
should be allowed to retain the profit made by his sale ? It 
was a breach of trust. Can he take advantage of his own 
wrong, and ask a Court of Equity to drive the injured cestui 
p w  use to her action at  law, for damages on the contract 1 

In Cheshire v. Cheshire, 2 Ire. Eq. 569, one entitled to slaves, 
after a life estate, (the slaves having been run ont of the State 
and sold by the particular tenant), was allowed to elect to 
take the fund in its changed form ; that is, the money for wliicll 
the slaves had been sold. 

In Dawiels v. Davidson, 16 Yes., jr., 249, where a seller, 
after a contract for sale, sold at  an advanced price to another 
person, the bill filed by the first purchaser prayed that, if the 
second purchaser bought without notice, so tliat the land could 
not be reached, the seller might account to the plaintiff for 
the advanced price. It was not necessary to decide the point, 
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but  Lord ELDON scorns to have had no doubt about tltis sec- 
ondary equity of the plaintiff. Such was clearly the opinion 
of Sir Enwann S U G I ~ N .  See 1 Sugden on Vendors, kc . ,  277. 
In  fact, " the  reason of the thing," is so clear, that no authority 
is necessary to establish it. 

T l ~ e  otller defenclants oppose the plaintiff's riglit to a decree 
against them, on the ground that they purcliased without 
notice. As there is no suggestion that the defendant Kelly 
is not able to pay tlle amount for which he is liable, i t  would 
be mnecessary to decide the n~a t te r  as to these defenclants, 
escept for the fact, tlint the plaintiff insists upon lier right to 
l iare the 1:111(1, togetl~cr with estensive improvements that liare 
hcen put on it, provided she can 6s them with notice. She 
charges that they I d  notice in tliree m17x. 1st. 12y espress 
notice of' her contract. 2nd. Vnder the doctrine of lispn?ckws. 
3rd. Constructive notice, by reason of the fitct, that d ie  was 
in poss"~sion a9 tenant of lielly at  the time they took the con- 
q - n n c e  froln lli~ri. 

It may be \roll to si~iiplify the case, by ilisyosing of the 
defendnnts VToody aitd Tllo~nas Dison, wlio are brought in  
by tlie mmicl :.mended l~ill .  They admit that w l ~ e n  they 
pnldtnscd of tlie Disons," they had notice of the plaintiff's 
alleged equity under lkl ly 's  contract, but they insist 
that (‘tile Uisons" had p~ucltasecl fro~ri &lly witliout notice; 
find claim tlie benefit of' the w-:mt cf notice to their vendors. 
I t  is settled, t l ~ a t  n p n ~ ~ l ~ n s e r  from one who pnrcl~ased with- 
ont notice, is c~~t i t l c t l  to the benefit of that fact, a l t l~o~igh  such 
8eco~icl ~)ru.cl~aser liacl notice wl~en  he bougl~t  ; in other words, 
Jle i i  in no wc~rsc ~ i t u a t i o l ~  than his vendor, and stands or falls 
1yitl1 Iiiill ; J lu~ '~ ' ; .~on  V. 25;)~ith ; I'rec. (211. 51 ; B?vrnd/yn V, 

(Iprl, 1 ,Itli. 571 ; 2 ,ltli. 24% Sqdcicn 011 Vendors, 311. 
I,t. T l ~ c  deti.nd:znts, " the Uisons," deny that they hat1 no- 

tice before t l ~ c y  took the conveyance from Kelly, and say 
tile first intinlation .they had of the contr:tct by Kelly to plain- 
tiff, was sonle days nf'tcr the conveyance was esecutcd, when, 
]laving entered on the land in order to clenr np a fonnclation 
1;)1- tlie erection of the mills, plaintiff diu\ved then1 the con- 
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tract. This.allegation is responsive, ancl tliere is no proof to 
the contrary; indeed me are satisfied by tlie evidence tliat it 
is trne. 

2nd. The plaintiff alleges that, before the sale by Iielly to 
" the Disons," Kelly liad conimencecl an actio~i of eject- 
ment against her and I ~ e r  father, who was living with her on 
the lmcl, and that this action mas pending whcn they bought 
i;f I h l l j ,  2nd insists upon tlie doctrine of " Zis j ) e m h x . "  
There is a total i~isconceptio~r as to the application of this 
doctrine. Nrllere one pnrcliases f ~ . o n ~  a clfendmzt the sub- 
ject-luatter of n snit n-11icl1 is yencling. lie takes, sukject to 
tlie plaintiff's recovery, and is bound to  knon., or mtlier is 

I prcsuinecl to know, of' its pendency. This presun~ption is 

ll~arle to prevent evasion, and to ensure to plaintiRs tlie frnit 
I 

of tlleir recovery ; for " unless regard slionld be paid to it, :ill 
decrees and tlie jnstice of the Coui-t rlliglit be wl~nlly evaded; 
since the defendmt, pending the snit, inight alien to one who, 
after the bill slionld be arnencletl, n~iglit alien again, by wliich 
mc:tns suits and decrees in this Conrt would be rendered vain." 
~So/d ld l !  v. Cywpmtm;  2 P. Will. 482. I t  is no more tlian an 
adoption of the rule in :t real action at common law, where, 
if the defendant aliens after t l ~ e  pendency ofthe writ, the jndg- 
merit will over-reach such alienation ; ilZu/~cry v. Ballow, 
1 cJolln. CII. I k p .  577. " Tlie I)isotls" 1~11gllt of the plaintiff 
in tlint action. Tllerc is no grvnl~d for a legal presumption, 
that tliey lmew of its pendency, and that the plaintiff, in this 
snit, was resisting a recoveyi at Ian., vhen die had no pre- 
tence of riiore tllnn an cquit;rl)le title. 

3rd. Tlie plaintiff had entered into possession as the tenant 
of Kelly for one pear, ancl tllen held over, under tlie contraot 
of sale. Tllis prevented her possession from being adverse, 
otherwise the deed from Kelly to the Disons wonld have 
l~ccn  inoperatirc, and the legal title wonltl llnre remained in 
Ilin~, and had a very important bearing on the rights of the 
parties. The fact that Iielly hat1 instituted an action of 
ejectment against tlic plaintiff, who was holding over as his 
tellant at snffcrance, did not make her posseabiorl advmse EO as 
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to render his deed inoperative ; for she was estopped, llaving 
enterecl as his tenant, from denying his title until she had 
surrendered the possession up to him ; accordingly, the fact 
of the plaintiff's being in possession is not relied on as having 
the effect of making the conveyance of Kelly inoperative ; 
but, the bill charges that the legal title passed to tlie Dixons, 
and relies on her possession as amounting to constructive no- 
tice, so as to put them on enquiry, and fix them with notice 
of such fhcts as a full enquiry would hare put them in pos- 
session of;  that is to say : plaintiff' lield Kelly's contract, but 
was unable to pay for the land;  she and Kelly were both 
willing to rescind tlle contract, but diflered as to the allow- 
ance of rent; aud the plaintiff was unable to give up tlie poe- 
session, as Kelly insisted she ought to do, because lier father 
would not leave t l ~ e  place ; the plaintiff was willing for Kel- 
ly to sell and pay liimself in tliat way, but insisted that she 
ought to have the benefit of the resale ; at one time shc agreed 
that Icelly might sell to one Iiitter, but a sale was not effect- 
ed, in consequence of the obstinacy of her father. With a 
knowledge of these facts, the Dixons were not guilty of a 
fraud in buying from Kelly, so as to affect tl~gir consciences 
and give the plaintiff an equity to call on thein for the land ; 
on the contrary, the impntaticm of fraud rests on her ; for 
when informed that they had bought of Icelly, she did not 
object to the sale, but was milling, and, in fact, urged them 
to go on with the contemplated improvements, assuring tlle~n 
that if she succeeded in establishing her right, she would let 
tlieni keep the land, upon being paid the price they I d  paid 
e l l .  This was all she insisted on, and offered to give them 
a bollcl to make title on that condition, wliicll the? declined 
to accept, as they relied on Kelly's warranty, and did not 
believe her title could be estaldished. After thus urging 
them to make expensive in~prove~nents, we say the imputa- 
tion of fraud rests on lier attempt, now, to take from them t l ~ e  
land, together with tlie improvements. Her sense of equity 
was more accurate at the first, when she insisted, that she 
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ought to hare  the benefit of the price obtained by Kelly. 
That, we think, is the relief to which she is entitled. 

I t  has, in several cases, been intimated by this Court, that 
the English doctrine, that a purclmser is bound to see to the 
application of the purchase-money, has never obtained in this 
State. W e  wish not to be understood as favcring that doc- 
trine, and yet, under the particular circumstances proven in 
this case, if the defendant Kelly is unabie to pay the part of 
the price to which the plaintiff is entitled, we are of opinion 
that the other defendants are liable for it, secondarily. They pro- 
tect themselves under the allegation that the plaintiff had 
authorised Kelly to sell, and then induced them to make ex- 
pensive improvements. Of course then, they are bound by 
the condition under which she agreed that Kelly might sell, 
and under which she induced them to make the improvements, 
which was, that after Kelly was paid for the land, the ben- 
efit of the increased price should enure to her. 

There will be a decree for plaintiff, and a reference to as- 
certain the amount of the price received by Kelly, and the 
balance of the purchase-money with its interest still due by 
plaintiff, so as to fix the sum to which the plaintiff is entitled. 

PER CUEIAX, Decree accordingly. 

WILLIAM H. WHEELER and wife against WILLIAM PIPER. 

Where a party is converted into a trustee on the ground of fraud, the statute 
of limitations will run against the claim of the cestwi pue trust. 

Where a father took advantage of the dependent condition of his daughter, the 
day after her coming of age, to obtain a conveyance from her of a slave, 
although the Court would probably disallow the benefit of the statute of 
limitations while that dependent condition continued, yet upon the termi- 
nation of that condition by her getting married, if three years elapsed before 
she and her husband brought suit, there is no ground for the Court's pre- 
renting the statute from taking its course. 

A plea in abatement is not required to be supported by ah answer, except 
where the bill, by way of charge and in anticipation of the matter relied 
OP in the plea, alleges some new matter to avoid its effect. 
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Oar;ss, transmitted from the Court of Equity of TVake connty. 
Sathaniel Ilarriss, of the county of Orange, on tlie - 

day of September, 1834, by a. deed of gift, properly executed, 
gave to liis grand-clanghtcr, Sarah D. Piper, sirice intermnr- 
ricd with the l)lai~itifl TITilliatn IT. Wllecler, s negro slave, 
described as being in the possession of tlie defendant, the fatl~cr 
of tlic said Sarah L). She was an infarit when this &lrc was 
given to her, residing with her father in the county of Wake, 
~vliere s l ~ e  continued to reside until she intermarried ~ i t h  the 
plaintiff ?JTheeler, in Octolrcr, 1 S 3 ,  Sarah D. Piper became 
of age on 6th day of I'el)l.nary, 1S53, arid on 7th of the same 
ninnth she csecntcd a deed, cotrvc? ing t l ~ e  sxit7 ~.lit.c.e to the 
defenclunt, in absolute pluq)crty, wllicl~ n-as duly prnved and 
registered. This hill was filed on 9th of k'ebrnary, 1S.37. 

The bill allegeb t l~nt  the clcfknd;trlt f ' r :~~~( l l i l e~~t ly  arailetl 
liimsclf'of his diiligl~ter's dependent condition, arid his paren- 
tal antl~ority, to obtaiu fi.0111 her, against lier will, 011 the d a ~  
nftcr her arr iwl  at full ngc, the deed conveying the slave in 
question ; that he exacted from lier a solerrm promise, at the 
time of making this dced, riot to disclose its existence to any 
one ; which promise, she strictly kept until tlie knowledge of it 
reached her husbaud fiom other sources. Tlie plaintiff 
Wheeler states, that in  the fall of 1856, he first learned from 
the clefendant tliat he claimecftl~e slave and her cliildrc~i, she 
having had two since the conrejarice ; that lie then enquired 
into the iiature of the defendant's title and claim to the slaves, 
b ~ t t  he, refwed to disclose it, stating in reply $to his iuterro- 
gatories, concerning tlie matter, that i t  was none of' his busi- 
ness, as the slaves belonged to him. 

Tlle defendant, witliout answering, pleaded the statute of 
limitations in bar of tlie plaintiff's' right of recovery. 

The plca was set for argument, and the cause transmitted 
by consent to the Supren~e Court. 

XiCler and Phillips, for plaintiffs! 
Jfoore, for defendant. 
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PE:ARSOX, J. The relation of the parties, and the depend- 

ont condition of tlie feme plaintiff at tlie tilne she executed 
the deed to her father, gives her a right, n p m  w-ell-settled 
principles of equity, to liar-e the defendant converted into n 
trustee. But the deed passed the title, and Equity does not 
proceed npon tlie idea that it is void, but that tlie party pro- 
curing its execution, on thc ground of fraud, either actual or 
constrcctire, s1i:ill be converted into :i trustee. So this is 2 

trust ugctinst t h e  ccyrwwmt of' the parties, and he may avail 
liiiilself of the statute of limitations. Yuylor v. Ilnwaon, 
ante, 86. IVe are incliued to the opinion, that, as the same 
relation continoed, and tlic feine plaintiff was dependent on 
Iier father 1111 to tlie time of 11er ninrriage, on the same 
principle by which t l ~ e  clefenda~it is convcrtcd into a trustee, 
1l:qnity woul~l restrain Iiinl, or 1-atlrer, not allow l i i~n t l ~ e  ben- 
efit of the statute of li~uitations during tlmt time. Cut the 
marriage took place in October, 1SBR. and the bill is filed in 
February, 1857, more tliari three Sears. 

Upon her ~narriage, the feme plaintiff was no longer depend- 
ent on the def'endant. It then bec~ime her duty to put lier 
I~nsband in possession of all the fkcts, and if, by failing to do 
so, she h s  lost her rigllt, it is her own fhult. It is true, 
slie says, her father exacted from her n solemn 1)romise not to 
tell any one of tlie execution of the deed. Tl~is  cannot excuse 
her in the eye of the law. I t  ought to have lml  the efkct of 
cxciting her vigilance, so tliat as soon as she was free from 
his control and had ariotl~er protector, lier 1.ig11ts could have 
been ~indicnted. 

I t  is said, up to the time of the marriage, her dependent 
condition prevents the bar of the statute, and after that slic 
was under the disability of coverture, so that there was an 
accumulation of disabilities. This case is plainly disting~~isli- 
able. Before her marriage, there mas no Iqnl dlsnhility; 
her right of action had accrued ; and althongli a court of 
Eqnity will rzot count that time against her, j e t  it does not 
fall under the principle of nccumulation, where one legal dis- 
ability f o l l o ~ s  another. Equity may aid her by not allowing 
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her right to be barred in consequence of supposed laches 
while she was dependent. That is as far as i t  can go. I t  
cannot declare that her right of action had not accrued prior 
to her marriage, or prevent the statute from taking its course 
as soon as the ground upon which i t  was indnced to interfere, 
to wit, her state of dependence, no longer existed. The plain- 
tiff Wheeler alleges, that in the fall of 1856, (the time is not 
statecl, so that it does not appear whether the three years had 
then expired or not) the defendant, in answer to questions 
concerning the slaves, told him " i t  mas none of his business, 
as the slave belonged to him." H e  also alleges, that some 
year or so after his marriage, he was told of the conveyance 
from IIarriss to his wife. This ought to have excited his 
vigilance. It is his misfortune not to have co~nmenced his suit 
in time. 

Upon the argument, exception mas taken to the plea, because 
it is not supported by ail answer. This is only required where 
the bill, by,the way of charge, and in anticipation of the matter 
relied on in the plea, alleges some matter to avoid its effects. 
&re, i r ~  reference to the time after the marriage, to wl~ich we 
confine onrselves, no such matter is alleged, and there is nothing, 
giving to the plaintifls the benefit of all their allegations, which 
avoids the force of the plea. E'nto~z v. Eaton, 8 Ire. Eq. Rep, 
102. 

The plea is allowed; but the plaintiffs may, if so advised, file 
replication, and go to a hearing on the question of its truth. 

Adarns' Equity, 342, 

PEE: CURIAM, Decree accordingly. 
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THE TRUSTEES OF DAVIDSON COLLEGE against THE EXECUTORS 
AND XEXT OF KIN OF JIBS\VELL ClldMBERS. 

Where an or hsscmbly, incorporating the trustees of a collcge, provided 
tliat their property s11odd not, a1 ally time, exceed n certain amount, in n 
suit brought for n legacy cxcceclii~g that amount, it tvrrs Ikld that only so 
macli as ~ m s  necessary to make their ~ r l ~ o l e  property arnount to the limit 
specified in tlicir. eIiartc1; codd be recorered, and that tlle ove~glus of tile 
~ e r a o n d t y  rcuted, at  the testator's deatli, in his w x t  of kin. 

Trrrs w:ls a suit cornlnencecl in the Court of Equity of nowan, 
and removed to this Court by consent. 

The bill set forth tlie charter of incorporation of Davidso~i 
C1ollege, and plaintif&' authority as tt-nstees under the same, 
to receive sums of rnoneg due and owing, or in a n y ~ i s e  arising, 
to theln; that by the nil1 of Maswell Cl~auibei.~,  legacies to n 
large illi~o~int, uxre  bcquentlled to tliern, 2i1d that asset% to an 
nmount sniticierit to pay and cliscl~nye the same, llatl come 
to the hands of' tlic csccnto~s ; :uld prnjed that the clcfindants 
 night bc decreed to pay over the same. 

The defenclmts admitted the beqilcsts, a ~ i d  professed s wil- 
lingtless to pay the same, bnt a t lver td  to the provision in the 
cllarter of iticorporatio~i, liniiting the amount oi'the plzintiffs' 
1)rol)erty to t\vo handred tl~ousiinrl dollars. ':'hey statccl tllat 
the  amonnt of the said legacies, added to the amount already 
ownecl by tlie plaintify, would largely overgo ~ J T O  hundred 
thonsand tlullnrs, arid that they cleeliiccl i t  nllsafc f w  then1 to 
pay more than that snm,unless so directed by t l ~ e  Cowt, They 
accordingly prayed the advice and protection of the Court i u  
tlle preniises. 

Tlie came was set clown for hearing upon the bill, answer, 
and exhibit, and sent to this Court by colisent, aud was Ileartl 
at J u n e  Term, 1856. 

Graham, Osborns, and TTLZson, for the  plilintiffs. 
Winston, sr., for the defendants. 

PI~ARBON, J. After gtving to the able argument with which 
8 
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we were favored, full consideration, we are satisfied, that the 
heirs-at-law and next of kin of the testator, ought to be parties 
to this proceeding, and that the State and trustees of the Uni- 
versity should also be represented, in order to have the matter 
presented in all its bearings, so that the action taken in regard 
to i t  may be conclusive. 

Without intending to intimate any opinion, and, in fact, 
without having formed any, i t  may be well at  this time to 
make some general remarks, for the purpose of directing atten- 
tion to the questions that may be involved, as well as to show 
the ground upon which we think other parties ought to be 
made. 

If a corporation has capacity to take, but not to hold, property, 
and a gift be made to it by an "executed conveyance," in 
an action or other proceeding to recover the property, the 
donor, or in case of his death, his heirs or next of kin are not 
necessary parties ; for they have no interest, inasmuch as the 
capacity of the corporation to take, gives effect to the convey- 
ance, so that the title has passed to the corporation. Nor is 
i t  necessary that the sovereign, who becomes entitled under 
the law of forfeiture, as distinguished from escheat, should be 
a party ; for that title does not attach until after the corporation 
takes the property. 

On the other hand, if the corporation has neither capacity to 
take nor to hold, a conveyance made to it is simply void, and 
the title continues in the donor. 

These propositions seem to be conceded ; but i t  may be a 
question whether there is not a distinction between a convey- 
ance executed inter vivos, and a devise or will, where the 
corporation, which is the object of the testator's bounty, although 
capable of takkg,  is not capable of holding 6eneJicially; and 
whether the Court will not treat the devise or bequest as void, 
a t  the instance of the heir or next of kin, rather than permit 
the corporation to be used as a mere " conduit pipe," to pass 
the title into a third party, upon whom i t  was not the intention 
of the testator to confer a benefit; in other words, whether 
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the principle of Atkins v. Kron, 2 Ire. Eq. 58, be not appli- 
cable. 

I t  may also be a question, how far the Acts of Assembly, 
which confer upon the University escheats and derelict yer- 
sonal estate, extend to estates which devolve upon the State 
under the law of fwfeiture, because the donee has capacity 
to take, but not to hold. 

In our case, the capacity of the college is restricted by a 
clause of its charter, in these words : " The property belonging 
to the college shall not at  any one time exceed tlie amount 
of $200,000, kc." This presents a question of construction, 
in which the heirs-at-law and next of kin of the testator may 
have an interest, as well as the State or tlie trustees of the 
University, and me cannot proceed without having tlie~n all 
before us. 

The came will be remanded for tlie purpose of making parties, 
unless they can be rnadc here by consent. 

PER CURIAX, Decree accordingly. 

THE cause was remanded to the Court of Eqnity of Rowan, 
and in that Court the bill was amended, according to the 

I suggestion of this Court, by making the next of kin and the 
heirs-at-law of Maxwell Chambers, parties defendant. Process 

I 
was also issued to the Attorney General as the representative 
of the State, and to the trustees of the University. 

Process'was also served on several persons as heirs-at-law, 
but i t  appearing that they were not such, their answers were 
withdrawn. 

Most of the heirs-at-law live ont of the State, and were not 
known to the counsel when tlie pleadings mere sent up. I t  
not being essential to a proper consideration of the case that they 
should be before the Court, the cause proceeded witliout them. 

The answer of the next of kin was filed, not dissenting from 
any allegation of fact made by the plaintiffs, and submitting 
to such decree as the Court might think just and proper. 

The cause was set for hearing and sent up by consent. 
An Act of Assembly passed at  the last session of the Legis- 
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lature, extending the corporate capacity of the plaintiffs, so a8 
to enable them to hold property to the amount of $500,000, and 
relinquishing to the plaintiffs any interest which the State or 
University might have in the fund, was agreed to be consid- 
ered as regularly pleaded. 

The cause was again argned at December Term, 1856. 
G'~aha?n, Os6orne and Iliilson, for the plaintiffs. 
7V&i'lzston, ST., for the executors. 
Jones, for the nest of kin. 
Bailey, Attomzey General, filed a copy of the Act of As- 

sembly above mentioned, and declined further appearing. 
A~luisn~~i.-At this term the opinions were delivered. 
PEARSON, J. The charter of the college (act of 1838) enacts 

among other things : see. 1, " The trustees of Daviclson Col- 
lege shall be able atld capable to pnrc!lase, have, receive, 
take, hold, and enjoy in fee simple or lesser estates, any land, 
he., by gift, grant, devise, ctc. ; and shall be able and capa- 
ble, in law, to take, rrceire, and possess all Inonexs, goods 
and chattels, that have been, or sllall hereafter be given, sold 
or beqneatllecl, f'ur the use of' said college, &c." Sec. 10. "Be 
i t  further enacted, tllat tlie whole a m o ~ o ~ t  of ~ e a l  and  person- 
eel estate b e l o ~ ~ p h y  to said collqe, sllccll ?lot all?/ cct one time 
exceed in ualue, the sum qf two JLZC~L~PECZ ~ ~ O U S C L ~ L C L  (~ZICLYS." 

These ~vords express, very clearly, the intention of the Le- 
gislature, that this college bliall not elm, at :uly one time, 
Inore tlian two hundred tllousnnd dollars' worth of property. 
The rnotives for rnaking tliis restriction, and the policy upon 
n-hicli it is based, are not open to enquiry by us. T l ~ e  restric- 
tion is made by the act 1v11icl1 creates the corporation, and 
our consideration is confined to its legal effect. 

The testator, besides a devise of a large aniount of real es- 
tate, bequeaths, for the use of the college, a fu9l.d of per so^- 
alty, which, when added to tlle property owned by the col- 
lege at the time of his death, will greatly exceed $200,000. 
W e  have this question : Is there any principle upon which 
this Court can declare, that tlie college is entitled to the excess 
of the fund, 3fter the $200,000 is fi~llyv made up, and decree 
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that the esecntors ~11x11 pay over such excess for tlie use of 
the college? or are the next of kin of the testator entitled to 
the excess, on the ground, that i t  is not eEectaally disposed 
of by the will 1 

The general rule is me11 settled : TIThen a. l e p c y ,  from any 
cansc, fi~ils to take effect, the snbject clerolves upon the next 
of kin of the testator, ns property ur~clisposetl of ;  for an inef- 
fectual tiispnsitio~i, is no dispoi i t io~~ at all. For  i n s t a ~ ~ c c ,  if a 
1egac.y fails I)s " lnl~se," i. c., the d e a t l ~  of the legatee in tile 
!ith-lii~~e of, tllc testator; or 1 ~ y  reason of its raguettess, as when 
t!le ob<ject of' t l ~ e  I)om~ty is not sufficiently described to c ~ ~ u l ~ l e  
the Coxrt to say wlio i; to take bene5ciaily ; L'ritTyes v. 
l ' l e c t s , l ) ~ i ~ ,  -1 Ire. 34:q. 26, where t l ~ c  object was " t h e  poor 
anirtts;" or b e c i ~ l ~ ~ e  the p ~ ~ r p o s e  of the testator is against the 
policy of tlre law, i. e., to c~ iab l i J1  an oldel. of 1)lirilegecl 
d a ~ t ' s  ; LPLC 2'. B ~ v m z ,  ante, 149;  or, n h e m  those for wl~ose 
benefit t!~e botinty W:IB in:ended, refase to accept i t ;  i l J c i 1 ~ -  
ley v. IlVlscz, 1 Der.  Xq. 2.76 ; o]., nllerc tl~o,e for wl~ose ben- 
efit the bonl~ty is intended are yositiue7y fo~G&hn by law 

jC,om olcniirg 2, \\ 11ic.11 is our ci~w-lrl:dc stlvnger, if possi- 
ble, by :lie l'.lct, 'r!i:i~ the l~rol~ibiiion is expressed in the very act 
by  wliicli the cor;)or:,:io:~ is created. 

r ,  l h c  11121e b',iltei~teiit of t l ~ c  l)~~(tl~r)-i t io~i see~ns  snficie~lt  for 
its solutio!~ ; but  3 3  the nmonnc iilvolvetl is large, and the 
qltestion :L new OIIC, we clesiml to  heal. all r h t  corilcl be said 
upon it, :u~tl l o  !lave the ~ i l i l ~ o ~ i t i e s  e ~ a m i ~ ~ e d ;  fbr t l ~ t  pur- 
pose, as t11el.e I ~ J  not it f11ll m y m e n t  at the first t e m ~ ,  we 
directed tile next of 1,in :i:~il ot11~1.s tobe u~at le  l)artics, and re- 
(211e"ted a secoiic! a : p ! u e i ~ t ,  611g;esli11g ill general teruls, that 
t l~ere  111iy!1t be a. tlk:i!:c:ion bctw-cell coilvcyancea executed 
infer 1 ivo-, and, poasihl?, devise<; to wl~icll classof eases we llail 
been rcierlwl, as establidiing tllc Clibti~!ctio~l l ~ t w c e ~ i  a c u p -  
city " to td&" ancl " to JLUIIL ' real estate, and t l ~ c  devolution 
of propei ty by act of l;i\v, :uld n ills of pcrsonaltr. 

W e  are satisfied, after hearing a full a ~ g i i n e ~ l t  in behalf of 
the college, that there is no principle upon which a decree 
can be rnacle in its favor, in respect to tile excess of the fund. 
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I n  England, under the doctrine of cy pres, the Chancellor 
wodd direct the excess to be applied to some other charity, as 
near as might be, like that indicated by the testator, and if no 
other male Presbyterian college existed, it would be applied 
to a female college of that denomination. Attorney General 
v. Tonncc, 2 Ves. Jun. 1; 4 Ero. C. C. 103; Ent our Court has 
never acted upon that refinement. J c A u l e y  v. Wilson, sup. 

The cases of purchases.of land by aliens and corporations, 
under the statutes of mortinain, are riot in point. I t  is set- 
tled, that an alien or a corporation may, by purchase, take 
land, but cannot hold; and the doctrine is put on the ground, 
that if one by an erecuted conueyance, wl~ich is his own act, 
passes land to an alien, or corporation, he shall not have it 
hack; but it shall belong to the sovereign, upon oftice found. 
I t  is otherwise in regard to the act of law. If the heir, of one 
dying seized of land, be an alien, the law will not cast the 
descent on him, because lie cannot hold beneficially, and the 
law will not give with one hand and tdre away with the 
other, but will cast the descent upon the next relation who 
is capable of holding. For the same reason, an alien husband 
does not take as tenant by the curtesy, nor an alien wife take 
dower. 

I n  the case of a vill  of personalty, the property cloes not 
pass directly to the legatee ; and the law will not require, or 
pennit, the eseciitor to assent to the legacy, unless it can take 
effect beneficially, according to the intention of the testator; 
but it devolves upon the next of kin, by tlie general rnle, 
stated and illustrated above. 

It mas said, in the argnment, that as tlie testator's object was 
a good one-the encouragement of learning, and his intention 
to give this fund to the college was clear, the Court sliould 
so decree, witllont looking at the consequences, and leave 
the question, as to whether the college violated its charter by 
taking it, to be settled upon proceedings instituted for that 
purpose, if the sovereign should see proper to do so. The re- 
ply to the first proposition is : The encouragetnent of learning 
is, in general, a good object, but it ceases to be so, when it 
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becomes necessary to violate a positive law. To tlie second: 
This Court is a co-ordinate brancli of tlie government ; it may 
be, that had this property been vested in the college by s 
direct gift inter viyos, the power of tlie Court could not 
have been called into action, except upon proceedings insti- 
tuted by another branch of tlie government; but as a case is 
now instituted, it must exercise its power, and there is a 
solenin obligation resting upon it, not to aid, or sanction, a 
violatioil of the law, upon tlie suggestion that another depart- 
ment of the government can more properly see to its redress. 

But i t  is asked : Are the plaintiffs in a worse condition, be- 
cause the executors declined to pay over the fund without 
being protected by the sanction of this Court, than if they 
had been willing to take the responsibility of pajingit over with- 
out suit ? Certainly not. Upon the death of the testator, with- 
ont having effectually disposed of this filnd, the rights of the 
next of kin " wem vested." Tl~ey could have filed a bill to 
prevent tlie executor f'rom paying it over, or to follow the 
fund in the hands of the pli~i~~tiffs. This is also a full answer 
to tlie position, that t l ~ e  act of the Legislature, at  its last ses- 
sion, by wliich the college is allowed to own property to the 
value of $500,000, and all right to the fund on the part of tlie 
State or of tlie ITnirersity is reliuquished, removes the objec- 
tion to the plaintiffs' recovery. The rights of tlie nest of kin 
being ~es t ed ,  the act of the Legislature does not in anywise 
affect them ; so, the only effect of the act, besides enlarging 
tlie amount wliich tlie college is now capable of owning, is to 
waive auy right of tlie State; but as me have seen, the State 
I d  none. 

This being a bill ngiinst the executors only, the personalty 
was directly involved; hut upon a suggestion, that tlie heirs- 
a t  law might hare an interest in the question, whetlier the 
ful l  amount of the $200,000 should be made up out of the 
personalty alone, or out of the personalty and realty devised, 
by rateable contribution, it was directed that they should be 
made parties. W e  are satisfied that the personalty is the 
primary fund, and the requisite amount must be made up 
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out of that exclusivel~; for which the necessary enquiry will 
be directed. The bill will be dismissed as to the lieiiu, witliout 
costs, as they claim tlie lcgnl title to the land. The question 
betweeu them and tlie college may be presented in an action of 
ejectment, if tlie parties are so advised. 

BATTLE, J. The p!eadings in this case present a question 
of much importance, wllicli has not been llitherto directly de- 
cided in this State, nor, so fkr as I hare been able to awertain, 
in  any other State of' the Union. The charter, by wliicl~ t l ~ e  
plaintiffs exist as a corlwration, after conferring upon it the 
usual powers for the acqnisitio~~ of estates both leal and per- 
sonal, declarcs in the tenth section, "that the wliole amount 
of real and personal estate belonging to the saicl corporation 
shall not, at any one time, exceed tlie sum of two Iinndred 
thonsand dollars." (See Act of 1838, cli. 13). I t  is aclnlitted 
that the amnnnt of the perscxlal estate clainied bg  the plain- 
ties, under the will of the testator, Maswell Cliatnbers, will, 
when added to the value of :lie 1)roperty wl~ich the?. already 
possess,greatly esceetl the snlu mcntiouecl in their cllnrter ; 
but tlieir counsel contend, t h t  r lo t \ r i t l~s tanc l i~~  the restric- 
tive clause in their cl~arter, the 1)laintiRs are entitled to re- 
ceive the excess, subject to tlie ~ ig l t t  of the State to take i t  
Born thein. A claim is set np on behalt' of the clefendant 
Caldwell, npon the g~.on~id,  tlint the restriction in the cliarter 
nf tlie pliiilitiffs 111acIe tlle escebs of tlte legacy to them nnlnm- 
fnl, arid t11e1do1.e roitl, ill consequence of wl~ich, it resnlts to 
11im as tlie representative of thc nest of kin. The executors 
adlnit that they have the fund in tlieir l~:inds, and express 
their ~xxtliness to pay it orer to n.liomsrtcver the @onrt may 
declare that it ought to be paid. The question is t111ls fairly 
1.aiset1 betwecn tlie plaintiff's and the next of kin of the Testator, 
and it becomes t h e  duty of the Conrt to decide it according 
to tlie cstablisl~ed princi1)les of eqnity. 

In  the vcry able algnments innde for the plainti%, the coun- 
sel have urged their claim npon two grounds : First, its anal- 
ogy to the acquisition of land by an alien; and, seconclly, its 
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seems to approve what he had seen in an elementary writer, 
as the reason why the sovereign could not seize the lands until 
an office was found, to wit, " that, every person is supposed a 
natural born subject, that is resident in the Kingdom, and that 
owes allegimce to the King, till tlle contrary be found by 
office." There can be no doubt, then, of tlie rule of law, 
whatever may be the reason for it, that an alien may acquire 
by purchase, land or any other species of real estate, ar?d may 
hold it againstall persons except the King or State; and may hold 
even against tlie sovereign. until he may choose to have an office 
found, and process thereupon to have it seized into his hands. 
Arnor~g the niodes of acquisition in England and in this State, 
is that by devise, or disposition contained in a man's last will. 
I-Ience, in England, and l ~ e ~ h a p s  in this State, an alien might 
take real property by dovise, wliicli would give hirn a good 
title to it, as against all persons but the sovereign. In  analogy 
to this, the connsel for the plairitiffs have conteridecl that their 
clients have the right to take the whole legacy bequeathed to 
tl~ein by Mr. Chambers, though i t  may be that by t'orce of the 
restrictive clause in their charter, tlie State might, if it saw fit, 
take from them the excess over the value of the property 
which they were authorized to own. The argument would 
have n~ucll force-perhaps be irresistable-if the legacy vested 
a t  once and in~mediately, underthe wil1,in the plaintiffs. S L I C ~  
ie  the case undoubtedly in a devise of land. The devisee takes 
i t  a t  once by force of the will, and his tit16 becomes complete 
immediately upon tlie death of tlie devisor. But the case of 
a legacy is well known to be different. Upon the testator's 
death, all his personal property becomes vested in the executor, 
who holds it in trust, first, for the payment of the funeral 
expenses, charges of administration and debts, and then for 
the pay~rlent of legacies ; and if there be a residue undisposed 
of by the will, he is bound, since thc act of 1789, (see 1 Rev. 
Stat. ch. 46, sec. 18 ; Rev. Code, ch. 46, sec. 2P), to pay it over 
to tlle next of kin. The legatee l ~ a s  no legal title to thelegacy 
until the execntor shall give his assent to it. So strong ie 
this rule, that if a legatee take intopo~session a specific chattel, 
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given to him by the will, without the consent of the esecntor, 
the l a t t e ~  may by a suit at  law recover it  back ; 2 Williams 
on Ex'rs., 845. I t  is true, tliat if, after the payment of all the 
debts and otlier legal charges upon the estate, tlie executor 
withholds liis assent to a legacy, tlie legatee may, by a bill in 
equity, compel him to assent to it, and thereby give him a titlo 
to it  ; but it is by means of asnit in equity alone that he can get 
possession of a legacy, eitlier general or specific, f'rom an obsti- 
nate or dilatory executor. It needs the aid of a conrt, then, 
to enable the plaintiffs to recover tlie legacy which they claim ; 
arid the analogy to the case of an alien cannot be of much 
avail to them, nriless we find that the 1:tw will per sc; a i d  pro- 
p r io  &yore cast an estate upon him, or that a conrt either of 
lam or eqnity, will lend liini its assistance to obtain it. Let 
us see how that is. I t  is very certain that :111 alien cannot 
take lands by descent, or as a tenant by the cn~tesy,  or tenant 
in dower: or otlier title tlerived merely f'ro~n the law. Co. Litt. 
8 ; 2 Black.  con^. 219; 7 Rep. 25 ; Puzd r. Ward, 4 Dev. 24'7 ; 
Cupelnnd v. Scmls, 1 Jones' Rep. 70 ; Bell on the property of 
Husband and Wife, 151, (67 Law Lih. 114). I t  remains to be 
enquirecl whether the courts will aid him in ltis endeavor to 
obtain it. In ruaking this investigation, we find it stated in 
the older antl~oritics of the law, that an alien cwnot  maintain 
a real or nlixecl action. There wa3 seine clifhence as to the! 
manner in wliicli the defence was to Le availed of' by plea, 
n hen tile alien w a s  one of a country in league, and wl~en 11o 
was an enemy. See Litt. see. 198 ; Co. I i t t .  129 ; Brooke, 
title Denizen, 3, 10 ; Roscoe on Real Actions, 197. Some 
learned Judges tl~origl~t this doctrine to be at variance with 
tile principle that an alien in possession of lands col~ld liold 
them against all persons bnt the eove~eign, and might rnain- 
tain actions of trespass against wrongdoers. In the case of 
Roucha v. l.F'i'Zlict.~nson, 3 Ire. Rep. 141, tllis Court suggested 
the following explanation : "It lias occurred to us, t h t  per- 
haps the doctrine may be thus accounted for and explained. 
In  real and in n~ixcd actions strictly so called, the demandant 
seeks to obtain, by means of the law, the seizin of i parcel of 
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land or a tenement, whereof he has nerer had seizin, or of the 
seizin whereof he lias been unlawfully deprived. Now, as 
t l ~ e  law will riot aid aliens to get laud, because by snch means 
the ~ w l m  may be impoverislied, (The IGny v. Ilollc~nd, Allen, 
14), it will withhold its aid to restore, or to give him seizin, 
though, w11ile he remains seized, it will protect liim against 
wrongdoers. I t  may be, also, that while the alien is seized, 
the law regxrtls him as holding for the use of the sovereign, (1 
h s t .  186, a), but the law deems him all improper person to 
take such seizin for the King, without tlie King's license." It 
is true that the Conrt licltl that tlie alien might maintain 
ejectment; but tlier put the decision expressly upon the ground, 
that as against the tenant i~ possession, tlie lessor l i d  the 
riglit to the yoswss io ;~  of' the land, of wliic!l sucli tenant 1 ~ l  
unjnstlp deprived 11i1n. " Ulwn the trial of an e,jectlnent 
under the co~nlnon ixle, and on the plea of not guilty, (say 
they), notliing is in dispute but the riglit of the plaintiif's 
lessor to demise tllc !and, wllereof the defendant is in posses- 
sion. The plaintifr is ea~itlecl to a verdict upon sliowiug that 
a t  tlie date of the confessed de~nise,his lessor had a legnl title to 
the possession of the ple~niscs. And this legel title to the 
possession must belong to 11iin w l~o  is recognized by the law 
as having tlie estate in tile premises." I t  is rnmif'est from 
wllat llas been sliowu above, that the plainti&' lessor's right of 
possessiou Innst h v c  been previously acqnirecl by his own 
act, and liad not  beel> c ~ j t  upon lliin by descent, cnriesy, 
dower, or any other title derived ~nerely from the law. It is 
equallg clear that the spirit of the old law was to forbid its 
co~lrts from lentling their aid to an alien wl~cn seeking to 
acqnire, or regain, n seizin of lands or other real property. 

T l ~ e  case of A t k l ~ ~ s  v. Xrost, reported in 2 Ire. Eq. 5 6 ,  a ~ d  
5 Ire. Eq. 207, mill aff'ortl a Inore apposite and instructive 
analogy. I t  was a case o f a  bill filed by an cxecutor against 
tlie legatees and devisees of liis testator, and also against the 
Trustees of the Unirers~ty, for the purpose of obtaining the 
advice and directidn of the Court as to the proper construction 
of the will' of liis testator, and his duties arising therefrom. So 
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far as is necessary for my purpose, the provisions of the 
will are these : After giving a number of pecnniary lcgaciee, 
the testator adds, " I give the balance or residue of my pro- 
perty to my esecutor, in trnst, for the benefit of' my sister 
Quenet's grand-cliildren by the nnine of Forestier, to be paid 
to any one of them w11o slrnll apply for the same, subject, 
however, to the payment of the legacies made in this will," 
&c. " Byt s110111cl 110 one of my sister Qucnet's grand-cliil- 
dren, nor any one cluly autlrorisecl to receive the above pro- 
perty in their behalf, a l~ply within two years from the time 
of my decease, them the above property to revert unto Mary 
C. liron7s clli1d1.cn, and be distribnted eqnally ainoi~gst thern, 
sul,ject, lioweve~~, to the legacies Iierein mei~tioned." One 
of the questions, and the on l j  one necessary to be here no- 
ticed, was, whetl~er the trnst in the real estate includecl in the 
residue, for tlie testator's sister Qnenet's grand-cl~iltlren, ~vlio 

I were aliens, was valid and could be enfot.ced in Equity. I t  
mas Irelcl, according to tlre report in 2 Ire. Eq. 58, that the 
devise in trnst for the aliens was void, and that the limitation 

l over to 311-s. I h n ' s  cldclrerl was good, and a clecretal order 
was ~riade in their favor. A petition to rehear that part of 

1 the decree was filed on behalf of the aliens, and the qnestion 
was tl~ereupon very fd ly  and elaborately argued by connsel 
on both sides. The Court, i11 a very able opinion, delivered 
by RUFFIX, C'lrief Justice, in mliicll all tlre a ~ p n i e r i t s  and au- 
thorities upon the snbject are revie\ved, af5r-inecl the former 
decree, concl~tding thus : " The Conrt, then, Iuoks upon the 
disability of an alien to hold as cestui  que trztst of land, as 
placed, beyond all question, upon both principle and author- 
ity. When, therefore, tlie testator's trustee and executor nsliecl, 
wlietlier 11e ought to execute the trust, in respect of the real 
estate in favor of the aliens, the Court ~vasobliged to declare, 
that lie ought not, and that against t l~enl tile sovereign was 
entitled. IVhetlier tlie State shonld in this particular in- 
stance take, as between it and the children of Mrs. Kron, the 

I 
devisees sukstituted for the aliens, was another question, k i t h  ~ which tho aliens had, and yet have, nothing to do, and which 
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is not now open for discussion. But as to the exclusion of 
the aliens, no one of the Court doubted, when the decree waa 
made; and upon a rehearing, no one of the Court now 
doubts." (See 5 Ire. Eq. at p. 216). Here, then, was a case 
in which the aliens might have taken under a direct devise of 
the legal estate to them, subject to the right of the sovereign to 
seize it upon ofice found, but in which, as a tru~t ,  the Court of 
Equity refused its aid to have it executed in favor of the aliens 
at  all. If, therefore, it were unlawful for the plaintiffs, in 
the case before us, to hold the legacy as against the State, it 
seems to me that the analogy furnished by the case of an alien 
taking and holding land against every person but the sover- 
eign, is against, iiistead of being ill favor of, the claim of the 
plaintiffs to have it paid to them. 

I will now consider the argument of the counsel for the 
plaintiffs, founded upon the analogy supposed to be afforded 
by the constrnction of the English statutes of Mortmain. In  
the outset I will remark, that a person, at first view, would 
hardly expect to find any thing in the English law of Mort- 
main, to throw much light upon tho question of the right to a 
legacy in this State. The statutes of Mortmain never did 
embrace personal property even in England, (Shelf. on Mort. 
9 ; Ang. and Ames on Corp. see. 148,) and have never been 
adopted by any State of the Union, except Pennsylvania ; 
Ang. and Anies on Corp. sec. 149; 2 Kent's Corn. page 
283. In England, the statutes were designed to prevent the 
accumulation of the landed property of the kingdom in 
the dead hands of the corporations, particularly the reli- 
4ous  houses, whereby " it was observed that the feudal ser- 
a. weed, ordaiued for the defence of the kingdorn, were every 
day visibly withdrawn ; that the circulation of landed pro- 
perty from man to man began to stagnate ; and that the lords 
were curtailed of the fruits of their seigniories, their escheats, 
wardships, reliefs and the like." 2 Black. Com. 270. They 
were enacted from time to time, commencing with the great 
charter of Henry the 3rd, in the 9th year of his reign, and. 
corning down to the stat. of 9th Geo. 2nd. It is not my in- 
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tention to give a history of them, either in detail or otherwise. 
An excellent summary of them, with their various provisions, 
arid the construction put upon them, may be found in 2 Black. 
G m .  from p. 270 to 275. In Shelford on Mortmain, (36 and 
37 vols. of the Law Lib.) they will be found to be stated more 
a t  large, and treated of more fully. See also 2 Inst. 74, for a 
commentary upon such of them as were passed prior to the 
tirne of Lord COKE. Upon ar, examin:.tim of all of them, sx- 
cept that of 9th George 2nd) i t  will be seen that they did not 
make void the purchase of lands by the corporations, but de- 
clared that if it was made without licenses from tlie king, and 
the lords of whom tlie lands were holdcn, the lands should 
be forfeited, and the lord, or Iring, as the case might be, should 
have the right to enter for the forfeiture, arid seize the lands 
for his own use. I t  will be seen further, that the king could 
not enter until office found ; Shelf. on Mort. 10, citing Rayne 
v. Redfern, 12 East. Rep. 06 ; B a n s  v. Eva?hs, 5 Barn. and 
Cres. 587, note (e); S. C. 8 Dowl. and Ryl. 399. The statute 
of 9 George 2, ch. 36, was intended to apply to conveyances 
and devises of lands, or any interest in them made to indi- 
vidual trustees, as well as to bodies politic, for charitable pur- 
poses, and it declared all such as were not executed as there- 
in prescribed, to be void. Under this sfatnte, then, all tlie 
forbidden conveyances and devises were construed to be void, 
and in the case of a devise, the heir-at-law was held to be en- 
titled to the land. Shelf. on Mort. 204. 

1 have hereinbefore referred to the opinion of Chancellor 
KENT, that none of these statutes of Mortmain had been adopt- 
ed in any State of the Union except Pennsylvania. I think I 
may safely assert that not one of them has ever been in force 
in  North Carolina. I do not find in our reports any trace of 
their existence here. I t  is true, that the statute of 18th Edw. 
Pst, enacting that no feoffment shall be made to assure land 
i n  main," is inserted by the revisors of 1820, in  their list of 
British statute8 then in force. (See 1 Rev. Code of 1820, p. 
87). I t  may well be doubted whether i t  ever was so; but if 
it were, i t  was certainly repealed when the statutes were re- 
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~ i s e d  in 1836. (See 1 Rev. Stat. ch. 1, see. 2). Tllere has 
been no necessity for any such restraints upon corporations by 
statutory enactments in this cocntrg. In l$2gland i t  was 0th- 
erwise ; and the difki.ence in the condition of the two coun- 
tries wit11 regard to their bodies politic, and the resalting 
difference ill their legielation conceniing them, is clearly 
stated by the Court in a case to wliich I sllall refer more par- 
t icdarly lweafter. " A capacity to purchase and alien land, 
llnless specially restrained by its charter, or by statute, has 
been held to be an incident, a t  common law, to every corpor- 
ation. This general power, it has been foiind necessary in 
England to restrain 1)y statute ; and there, tlleir powers in this 
res l~wt  are uuderstood to be general and nnlimited, except so 
far as col~trolled L;)- sncll statutes. A large proportion of the 
co~yomtions there hold their corporate rights by prescription. 
This supposes the gwut no ~vllere to be found in written f'orm. 
The uncertainty of the lii~lits of the powers granted, and the 
great extent of powers clailj~ecl, at an early period created a 
necesbity of linliting tliem Ly act of parliament. The stat- 
utes of ~ I o r t n ~ a i n  I~a\.e this eff'ect, ill refereuce to purcllasing 
and llolding lands. I11 this couiltrg, fbw illstances can be 
found of the existence of' corporations, wl~ose charters did not 
originate in espress legislative euactment, and are not to be 
found printed in tile statute Loul;s. In these cases, the grant 
of power is before us. The charter def i~~es  the grant, with 
its restlictions and limitations. Unless some other statute, 
enacted by the sawe authority, either general or special, 
can be found, enlarging or ~estricting those powers, we look 
no further for the ~sigllts or' the budy corporate." 

This notice, however brief and iniyerf'ect it mar  be, of tllc 
English statutes of mortnlain, and of the digerence, or contrast 
rather, between them, and our charters of incorporation, is suffi- 
cient to show that the principles ap2licable to tile constructign 
of the former, can have very little bearing upon that of the 
latter. The former were intended for an age, and a coddition 
af society, entirely unlike the political and social institutions of 
the American States. They were mainly aimed against the 
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~ grasping power of the religious houses, in a semi-barbarons 
state of civilization, and were designed to rescue, from what 

I 
has been qnairitly called their cleath-clutch, tlie lands whose 
f'endai services were the chief support and defence of the 
IGngilo~n. They fully acco~nplishecl their purpose by putting 

I it into the power of the King and other feudal lords to enter 
upon, and seizc, the lands wlien purchased witliout license 

I from those wliose rights mere in danger of being invaded. 
The King, who, in tlie course of time, became almost the only 
person likely to be iriju~ed, it is true, could not take advantage 
of the forfeiture until an iuquisition wm made, as in the case 
of lands purchased by an alien. But that was found to be a 
sufticient protection to his rights ; and the result of a com- 
mission issued on his behalf in December, 1833, in the case 
of the "University Life Assurance Society," sliows that tlie 
power of entry 11pon office f'o~uid, tllough i t  had its origin in a 
fhr different state of society, was still effective for good. See 
Shelf. on Mort., p. 10, note (e). 

Corporations exist in this country, as has already been said, 
1)y virtue of express acts of legislation. They are created for 
a great variety of pulitical and civil pwposes, all liaring in 
view, or supposed to have in view, the weal of the State in 
wliicll tliey have a local liabitation and a nanie." Their 
powers, rights and clntiea are defined, and limited in their 
several charters of incorporation, and wlien a question arises 
as to eitlier rights, powers or duties, we must look to their 
charters ~nainly for the answer. Tlie charter of any particular 
corporation is a law peculiar to itself, arid by that law must 
it be judged. See Ang. and Alnes on Corp., see. 151. This 
brings us to tlie consideration of the restrictive clause in the 
charter of the plaintiffs, upon tlie proper construction of which 
our decision iunst turn. 

There cannot be the slightest doubt that tlie Legislatnre 
intended to forbid the plaintifl's froin o ~ n i n g ,  at  any one time, 
real and personal estate, the val~le of which sliould exceed 
the sum of two linndred tliousand dollars. Whether the 
policy of such a restriction was wise or not, I, as a Judge, 

9 
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hare no right to enqnire. An examination of the course of 
legislation from 1833 to the present time vill  shorn that i t  has 
h e n  a settled policy wi t1; the General Assembly to 1.estrai11 
tlie amount of property held, or to be held, by institutions 
similar to the one whose case is before 11s. Tln~s,in 1833, tlie 
act il~corporating " A literary and manual school in the county 
of Wake," declared that the value of its real and l~ersonal 
estate should :lot exceed fifty thoasand dollars. I n  1833, 
the charter granted to "The Trustees of the Greellsbo- 
rongh Female College," limited the whole amount of its 
]seal and personal estate to the sum of two lluiidred tliou- 
sand dollars; the same arnonnt, which, i11 the same year, 
was prescribed for the plaintiff's, and for "The Trustees of 
Wake Forest College." Passing by the " Carolina Feiilalc 
College," and the '*Trustees of the Clinton Female Institute," 
whose capital stock was, in 1848 and 1850, fixed respectively 
at  twenty tllousand dollars, and the " Glenn Anna Female 
Seminary," wliose capital stock was, in 1851, limited to twentg- 
five thousand dollars, we come to tlie year 1856, ~vlien as 
many as four litwary institutions were created, or had their 
chartere amended, with similar restl.ictions : First, " The 
Trustees of tlie Female College of the Methodist Protestant 
Confe~ence," was chartered, with a clause which restrains tlie 
amonnt of its property to three hundred thousand dollars. 
Seconcllj-, " The Warrenton Female College," amount restrkt- 
ed to forty tllousand dollars. Third, the charter of the plain- 
tiffs amended so as enable them to hold property to the a m o u ~ ~ t  
of five hundred thousand dollars ; and lastly, the capital stock 
of " Carolina Female College," was increased to one hnndrecl 
and fifty tllonsaiid dollars. I t  is true that during this period 
many :,cademies and other literary institutions, were char- 
tered without any such restrictive clanses. Why this was 
done, we need not enquire. The restrictions imposed upon 
those to which we have referred, indicate that the Legislature 
had a policy upon tlie subject, though it may not have acted 
uniformly upon it. The effect of that policy was to make it 
unlawful for the institutions which we have named, to own 
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real and personal estate exceeding in ralue the amount speci- 
fied for each rcspcctircly. TVl~at other construction can be 
put npon the worcls, "the wliole au~ount of real and personal 
estate belonging to said corporation sllall not, a t  any one time, 
exceed in valne tlie sum of two l~nndrecl t l i o u s ~ ~ i ~ l  c1ollal.s !" 
It seems to me, that, in admitting tllat tlie State, upon office 
found, or otlierwise, may seize and take to its own use, t l ~ c  
excess, the pl:~illiiW counsel virtually admit tlmt it is i~nlaw- 
fully held by the college. TYhy so forfeited to tlie State nn- 
less l~ecanse the college has it in opposition to the express pro- 
I~iltition of its charter? If nnlawfnl for tlie plaintiffs to hare 
it, can a court of equity assist them to get i t  8 1 have, in 
vain, tried to discover a pi~inciple upon whicl~ the claim of 
the plainti& can be snpported. The analogies of the common 
law are against it. I t  is well settled, and well known, that n 
contr:~ct, tlie consicleration of wllicl~ indnces to the doing of 
a n  act, eitlier mtcllcvz ;lase, or wdwn pr'ol~iZit.ztm, is void, and 
no action at law can be sustainecl 11pon it. See liaqra7ia v. 
l i rgmn~,  4 Jones' Rep. 188, and the cases tl~ereiri referred to. 
Will tlle court of eqnity be less sensitive to tlle duty of up- 
llolding tlie law, or less alive to the importance of preventing 
its violation 8 I have studied its principles to little purpose 
if i t  be so. I can find no case sustaining sncli a doctrine. On 
the contrary, I have found a very instructive one decided in 
the conrts of one of our sister states, wllicll fnlly sustains wllat 
I believe to be the true principle applicable to the present 
case. I t  is the case of The I'res.ilkmt, Directors and C o q ~ a n y  
/?f the B a n k  of Xich iya7~  v?fl*iZes, 1 Dong. (Nicll.) Rep. 401. 
I t  was a bill filed by tlie plaintiffs, for the pnrpose of obtaining 
i h  specific performance of a contract entered into between 
them and the defendant, whereby the plaintiffs bound thein- 
selves, witl~in a certain specified time, to convey to the de- 
f'endant certain real estate described in the contract, and to 
obtain from one J. 11. P. a good and suEcient deed for the 
property called the Rochester-mill property, and to convey 
to the defendant three nndivided fourth parts of i t ;  and, in 
case a mortgage or incumbrance sliould be created for the 
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purchase of the mill property, they covenanted to pay the 
same, and have it ieleased within five years from the date of 
the contract; and they flirther agreed to deliver to the de- 
fendant certain certificates signed by him. The defendant, 
on his part, agreed to execute a mortgage to the conlplainants 
for the pnrchase-money to be paid by him, amounting to 
%28,000, and, in addition, to include in the securities, certain 
notes, and the amo~int of the above mentioned certificates. 
The mortgage was to be executed on the property conveyed 
to him, and upon the remaining !nterest, which he already 
possessed in it as tenant in common. Within the specified 
time, the plaintiffs purchased the mill property ; and then pre- 
pared and executed to the defendant a deed for three f'onrths 
of it, together with the other property which they were bound 
by the contract to convey to him, and were ready and willing 
to perform their part of the contract. The defendant demur- 
red, and the demurrer having been snstaiiied by the Chancel- 
lor, the plaintiffs appealed to the Supreme Court. The ques- 
tion turned upon the cor~struction of the 3rd and 9th sections 
of the plaintiffs' charter of incorporation. The 3rd section 
provided that they "shall be in law capable of purchasing, 
liolding and conveying estate, real and personal, for the use 
the said corporation." The 9th section enacted "That thelands, 
tenements and hereditaments, which it shall be lawful for the 
said corporation to hold, shall be only such as shall be required 
for its acco~nmodation, in relation to the convenient transaction 
of its business, or such as shall have been bona$de mortgaged 
to i t  by way of security, or conveyed tCt i t  in satisfaction of 
debts previously contracted in the course of its dealings, or 
purchased at  sales, upon judgments which shall have been 
obtained for such debts." 

Upon the argument, the defendant, in support of his demur- 
rer, contended that the plaintiffs were not authorized by their 
charter to make such a contract as that stated in their Fill; 
that the buying and selling of real estate, except in the cases 
specified in their charter, was not within the scope of their 
corporate powers, and was, therefore, unlawful ; and that the 
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Court of Equity would not lend its aid to enforce a contract 
made in violation of law. 

The connsel for the plaintiffs argued against the demurrer, 
that tlle general power to purchase and convey real estate, 
given by the 3rd section of their charter, ~vas  not affected or 
limited by the provisions of the 9th ; that the latter used only 
the word "hold ;" and they contended that the only design 
of the pr8vision was to prevent r&l estate f'ro~n being locked 
np in iilortmain, in the hands of the corporation, and that the 
baging and selling of lands by i t  was not unlawf'ul. 

The Court, in an able opinion delivered by FELCII, Jndge, 
clc$clecl that, b;y the terms of their charter, the plaintiffs were 
not anthorizecl to make a business of buying and selling real 
estate; and that the contmct made with tlie defendant was, 
thel&re, ~uilamfol. In concluding their opinion, the Court 
say, there map be a difficulty, in cases where contracts are 
made in reference to matters but remotely taintecl with i ~ n -  
~norality or illegalit-y, and not the immediate subject of the 
undertaking of partiee, to determine in what instances the 
principle shoulcl be applied ; but when the very act contracbecl 
to be done is itself illegal, there can be no doubt of the ap- 
plication of the principle." 

" The Bank of Michigan contracted to obtain and convey a 
title to real eatate, under circumstances which made i t  a tra~?s- 
action prohibited by the spirit and terms of its charter. The 
clefearlant, with knowledge of tlie nnlawfnlness of the tlbaasac- 
tiott, (for the charter is declared to be a public act), entered 
into the contract. Each party to the conitract put himself in 
the power of the other; and as the Court o\SEqnity woulcl not 
interfere to cornpel the bank to perform its agreement, by 
bnying and selling lands in violation of the law, so aip cannot 
be afforded to the bank to compel the defendant to perform 
on his part." 

The principle deducible from the case to wl~ich I hare just 
referred is the true principle by which tbe action of the Court 
of Equity should alwajs be guided. Whether in matters of 
contract, or in any other qat ters  in which human action is 
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concen~ecl, i t  sllould ever be ready to enforce that wl-hich the 
law co~n~nands, and to prevent that which the law forbids. 
I t  would be nntrne to its high dnty, if it, in any case or under 
any circmns.tances, lent its aid to any person, individnal or 
coiyoration, 7 ~ 1 1 0  was sce1;ing. wit11 l~owever inliocent an in- 
tent, to cixnnlwnt  the law. Cioverned by this spirit, i t  can- 
not assist the lrresent plaintiffs. The lan-giver s a p ,  in the 
plainest terms, t h t  they slial! not  ow,^ (for y l x t  belongs to 
them, tliey must owc~), more in value of real and persoiial es- 
tate tlmn $900,000. I t  is   gain st tlie law, then, f'or tllem to 
have it, and j-ct they ask this Co:~rt to give it to tllem. The 
Cow? cannot do so tvitlloilt assistil~g f l ~ i n  to violate the lax,  
and. therefire, it callnot do so at all. 

The case of JIzon6ert v. l;'i,r;ty Chwch ,  24TFTend. (S. I-.) 
Eep. 587, and that class of cusps, n l~e~ . e in  it  lias been lieltl, 
that an increase of income, above tile lilrlit prescribed in die 
cl~:irtcr, from propertj alrea~ly Ilelcl b~ t l ~ e  co~*pnration, is not 
against law, do  not ndi tate  against this principle. I n  snch 
eases the corporation has 110 necessit~ to asli the aid of any 
c.onrt to enable it to get tllc 1)roperty. T l ~ e  original o m e r  
I d ,  long before, parted wit11 hi.; title to it, wllen to purcl~ase 
it was not f'orliclden to the ~ o ~ p r a t i o ~ ~ ,  and wllen the value 
of' tlie property rises above the el~arterecl limit, the o d y  clues- 
tion with respect to it, ~ I i i c l l  can arise, must be between the 
corl)nmtion and t l ~ e  State. 

I t  only rculains f'or rile to say, tlltlt if I lmre been successf~~l 
in s11on-ii~g that wlien the testator tlietl i t  was n~hnwful for t l ~ e  
l)laintiff" to hare  the excess of tltc 1eg:wy above 11'11at was 
necessary to nia1;e the vnlne of their real and gersoual estate 
amonnt to $200,000, it follows as a necessary cunsequence 
t l~a t ,  as to such excess, thc legacy was void, a i ~ d  in the absence 
of n residnary legatee to take it, i t  resnltecl to the nest of kin. 

The cases referred to 1)y I I I ~  bivtlier P ~ : a ~ s o s ,  cletwly sllow 
this, and i t  is nnnecessary for me to add any thing to what 
lie has said upon that subject. I Ie  llas sl~own also that,in tlie 
~ i e w  which we have taken of the case, the act of the last Gen- 
eral dssembly, (sco Acts of 1856, ch. 94), has no operation 
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upon it. Tlie 3rd section of that act provides as follows: 
'. That all right, title and interest on the part of the State of 
Sort11 Carolina, and the University of Kortll Carolina, or 
eitlier of them, if any they have, in ancl to the estate and oE- 
cers (?) given, or attempted to be given, in the last will and tes- 
tament of JSaxwell Chambers, late of Salisbury, to the 
Trnstees of Uavidson College be, and the same is Iie~eby, 
released a r d  coliveyed to the Trastees of Davidson College, 
for tlie purpose specified in the said will." The section 'does 
not piutkss to give the legacy, or that part of it which may 
have previously bcco~ne vested in interest, in the nest of kin; 
and it is certain that the preceding section, wllich enlarges tile 
amount of property the Trnstees of the College should be au- 
thorized in fnture to hold, did not, and was not intended to, 
h a w  that effect. 

The novelty and importance of the question, and the large 
:monut of property irirolveil in the snit,  nus st be my apology 
for stating the reasons for my opinion at  sucll length. 

Xasn, C. J. disanztiende. Tlie case presents two questions 
to be considered. Tlie first is as to the nature and estent of 
the restriction contained in tlie 10th section of the college 
charter; the seco~id, whether a violation of the clmrter by 
tile corporation, sncli as this is alleged to be, can be enquired 
into ulitler tlic proceedings. Tlie act of incorporation gives 
to the trustees power " to purchase, have, receive, take, hold, 
and enjoy, etc.," " any land, etc.," " and to take, receire, and 
possess all moneys. goocls ancl cliattels," " g i ~ e n ,  sold, or be- 
queatl~ed, etc." Tlic 10th section is as follows : " Be it en- 
acted that the dkole amount of real and personal estate, 68- 

/onqi?2y to said college, dial1 not, It.t m y  me time, esceed, in 
1-alne, the sum of two hundred thousand clollars." 

Maxwell Ch:tmbers, by his will, devised to the plaintiffs, 
.the trustees of Daviclaon College, two hundred tliousarid dol- 
lars ; and i t  is conceded tliat at t l ~ e  time of the death of the 
tmtator the college owned property to a considerable arnouiit, 
arid that the bequest would swell that amount to a sum con- 
siderably greater tliaii the suui limited in the charter. Is the 
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devise, by virtue of the restrictive clause, void as to the sur- 
plns? I am of opinion it is'not. The charter evidently con- 
templated that the college shonld go into operation, as soon 
as funds, sufficient to justify the act, should be given to the 
trnstees, or be received by them. It will be observed that 
the charter does not make void any gift, pnrclme, or devise, 
wllereby the limit should be exceeded. On the contrary, the 
phraseology of the 10th sectibn, plainly points ont that t l~ is  
escess might arise at several, and different, times-the amount 
in value sliall not exceed $200,000 at any one tirme-looking 
to a possible recurrence of the event. Taking the 1st section 
and the 10th tngetl~er, tlie restriction points, not tc  receiving 
and taking, but to a holding of a larger amount t l~au  the sum 
specified. That this is t l ~ e  proper conhtruction of the charter 
is further evidenced by the words used. T h e e  times the 
word take is used, and the charter recog~~izes ihe property, 
so taken, as the property of the corporation ; the langnage is 
"tlie whole amount of the estate, both real and personal, be- 
longing to said corporation, etc." It  m s  the view of the Legis- 
lature, that all the property of both kinds, given or bequeatli- 
ed to the corporation, in due form of la\\?, without respect 
to the amount, belonged to tlie corporation, but that they 
should not bold more than the restricted sum. I sl~all have 
occa;ion to refer again to this point. The nature of the re- 
strictive clause then, is d i r e c t ~ ~  to tho trustees as to the 
amount wl~icll the college could owl%, and its effect, to put i t  
perhaps in the power of the party m-it11 wlioln the con- 
tract was made, to dissolve it. I say p e r h a p ,  for in the 
opinion of the Vice Chancellor TURSER, as to the proper con- 
struction of a similar restriction in the cliarter of the London 
Ilospital, Bobinson I-. The Gov. of the London Ilospital, 
21st Eng. Law and Equity Rep. 374, and in that of Senator 
Fom~n, delivered in the case of IiozoZaacl v. Frinity Church, 
24 Wendell, 630, it is said that tlie exceeding, by a corpora- 
tion, the sum to which it is restricted, does not render void 
the charter, but only renders it voidable. "I do not even 
believe it to be voidable," is Mr. Foster's declaration. If the 
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restriction is a condition, i t  is a condition subsequent, for a 
breach of wl~ich no action can be taken against a corporation 
l ~ n t  by tlic sovereign, and with tllc latter. and its officials, it 
is a matter of discretion, wlietl~er a fhrf'eitnre will be enfol-ced 
or not. To work a forfeitnre of cl~urtered privileges, t h e  
Innst be something more tlian accidental negligence, rxcrw cf 
yower, or mistake; there must be solnetl~ing wrong arising 
from wilful abme or neg!ect. Ang. and iirnes: 886. There 
is liere no forfeiture, fhr none has been judiciallg prononnced. 

Secondly. Let it be granted, tliat by taking the ~ l i o l e  of 
tlic 1)roperty devised, the total amount in value would esceetl 
what the corporation was entitled to possess, and tlierel)? its 
charter n~iglit  be fb~fcited, can the clef'endants, the esecntol*, 
or the next of kin, take advantage of the breach of tlie condi- 
tion in these proceedings ? A cliartel. is a contract between 
the corporation and the sovereign. I t  is well settled tllat 
none but the parties or their privies, can take advantage of a 
breacli of a condition. Kow, neither A h .  Cliarnl~ers, nor l ~ i s  
executor, nor his nest of kin, m e  any parties or privies to the 
contract-npon \ v h t  princi1)le then, is it, that the esccnior 
can refnse his assent to tile legacy to the college, or 111)on 
wliat principle can the next of kin cl:iim it, or any portion of 
i t  ? If Nr .  C l~a~nbers ,  while ill lif'c, llad donatcd to the cui- 
lege two linnclred tliousand clvllars in cabh-or its \-:dnc in  
property, specified in the will, conld lie have been liedrd in a 
conrt ofjrlstice to say, that he had g i ~ e n  the corl~oration ton 
much, and they must pay back to I ~ i m  as ~nucli  of tlie dona- 
tion as was over arid almve w l ~ a t  it could legilly l~ultl or re- 
tab% Bnppose him to lrave 1)rong::llt al) actic~n for t l ~ e  ixr- 
plus, conltl lie have recovered 8 Srrrely not. l l e  would bc 
estopped, and of course, so wor~ld all !)~I.SOIIS clainlil~g under 
I ~ i m  ; Gillinm v. ' Bid, S Ire. Rep. 280. IIis tleath cannot 
alter the proposition. Whatever wonld estop Iiiln, mmst estop 
his personal representative, and must equally estop his l ~ e s t  
of kin, wlio clainl throng11 llinl. I callnot, tlrcl.ei;jre, see lion- 
eitlier the next of Bin or the esecntor of Maxwell Cl~ainlters, 
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can deny, in this proceeding, the right of the complainants to 
receive the whole of the s u ~ n  devised them. 

Bnt again, I hold that no one but the State, as a sovereign, 
can call the plaintiffs to acconnt for receiving, or holding, a 
larger amonnt of 'prope~tg in value than is limited i11 their 
chnrtcr. Jealousy of corporations in tlle accilmnlation of pro- 
perty lias xnarked, for centuries past, the policy of England. 
IIence their inortmain acts, A t  cornrrlon law, i t  was iaci- 
dent tb any corporation to have capacity to purclrase and sell 
 land^ and cl~attels, as any other person could, unless specialljf 
~*cstrainecl by their charter or by statnte. They had the abso- 
l n t e j r ~ s  d i q j o n m d i ;  9 Kent, 280. This power or right is, in 
England, taken tiway or abridged by a succession of statutes, 
commencing i n  Magna Charts, tlle 9th of IIenry 111, and 
coming down to tlie present time. The object of these acts, 
called '' Mortniain," was to prevent land f r o q  b e h g  placed 
~ a t m  conz?nemiz~m, upon the feudal principle of protecting 
$ 1 1 ~  1o1ds from llil~ing tenants t l~a t  never die ; Gi2rl~t v. J1(:6- 
son, 3 Mylne and lieen, 517; 2 Kent, 238. I n  this State \re 
have no statutes of n~ortinain, strictly speaking, bnt the ~ a m e  
p~inciplc  is observed, as to the acqnisitioa of property by 
corporations, in the restrictions imposed upon them, in their 
respective charters. The devise in Mr. Chambers' will is of 
a mixed character, consisting of both real and personal pro- 
perty, aiid thotigli his heirs are not before the court, yet it is 
difficult, if not impossible, to express my views upon the ques- 
tion, direct11 in contest, without referring to the English de- 
cisions ~ p o n  their mortmain acts. If not otTirnperative force, 
they form a safe gnide to direct the Court in its present en- 
quiry. See Shelfbrd on Mortmains, (u.21el.e most of the cases 
on the sul?jcct are collected and observed upon), p. 10, note c ; 
36 Law Lib. 29, and other pages to be cited. The restric- 
tion rrpon the corporation, in the case lnentiolred in the note. 
was sixnilar to that in tlie case before us ; it was that tlie 
c q o r a t i o n  rnight puldlase and hold lands, etc,, L'mt excepct- 
i ~ g  i ) ~  t+clltie, i g ~  the whole, the annnal sum of £100. Certaiu 
lands ivere seizrd by commissioners for t h  X i n g .  See also 
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the opinion of the Court i 7 ~  B e  EozGngton Schod, cited in 
fillelford 36, Zaw Lib. 40, 11. I11 the ,Ittorney G e ~ l e ~ z l  v. 
Bocl~yel*, 3 Trescy, Jr. ,  727, Lord Lor-ciir~oxor-u!~ declares tliat 
a court of equity \ d l  esecnte :t trust in f'avor of a corpora- 
tioil, arising under a will or coilvc~aiice, giving more than 
the c h r t e r  anthorises it to llold, if the cor1)oration obtain a 
license froni the k i~ ig  ei~largiup tlicir capacity, though the 
liceiise be snl~seqiie~it to the gift. Sliclforci, 251 ; 36 L. Lib. 
I S ,  to the same effect ; allcl ill ,ltfolxry G. v. X u d y ,  1st Xeri- 
vale, 327, the saluc cloetril~e is held, the liceme be& ob- 
tainecl after the death of the testnior. These cases abuiicl- 
m t ly  pmve tliat, u~idel- sncll clevises of realty to corporations, 
the legal title passes to the devisees, altliongll thereby a larger 
anioullt is given t l ~ m  tlicy arc autllorisccl to hold, and il; is 
the same n.1lel.e the iwln~~tlalice is occasionecl 1 1 ~  the donation, 
117 \rill, of pelaonalties ; the legal estate in the whole passes 
to the csecntor, ~vlio lioltls i t  to the rise of the colporatioli. 
If. however, tlie Ilolding more property by the corporation 
be a cause of f'orf'eitnre, tltt? sovereigii aloue is entitlecl to call 
tlie body to account f'or it, becauee it  is a criminal offence. 
h i p 1  and iliues, 777. 111 each of the cases abore ref'ewecl 
to, the sove~~eign was the actor ; I I O  prirate person can allegc 
the offence in bar of the stlit of the donee. Bee the tidlowing 
cases decided in tllis Stnte : Y'w J?;t'r,t' 11: C'O. V. i l r~([Z,  3rd 
IIawlis, 320, and B u I ~ w I I / ~ ( ~  2'1r7.7y)iX.c. C'o. v. iJfcOm~son, 1st 
Ikr .  mid l h t .  Rep. 308. I11 the able opiliion of the late 
Chief Justice of this Cowt, i t  is l ) ro i~ou~~ced ,  "That the non- 
e~is tence  of the c~~rljoration, or the fi,~.f'eiture of its charter, 
call be ac!jntlgccl only at the snit of the soveixign against the 
~ ~ s n ~ p c r s o f  the fiancliiw. They cannot be cnquired into col- 
L~fr~aZly a t  tlie instalice of an intlividnal, to~less h d  shozas that 
i t  ltus (d1w1~7y 7 ~ 0 )  so ((((jt /(lpl in favor of the State : in other 
~rolds,  that the cllarter llas bee11 a~i~inlletl  by judicial sen- 
tcnce, and no longer exists." I need 110 higlier authority for 
the pri~lciplc for n liicli I coiitc~itl, tl1;1ii the opinion aborc 
ref'e~wtl to. See npon this point, Tho p g d e  v.  woe, 5th 
Deuio, 40U ; S'il~*e/' Luke BnltX: r. ,\-oI th, 4 John. C. It. 370, 
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and iVc1ndor v. St Louis, 10th Missouri R. 5'76, Tlie sover- 
eign may either expressly remit the forfeiture, or s h y l y  ab- 
stain from enforcing it. In the mean time, the right of the 
donee to possess and enjoy the property given, against all 
others, is complete. See Sllelford, 9th Law Lib. 25. I n  Ro- 
bi9~san v. the GQV. of t h  London IIos~itc~Z, 21st vol. Eng. L. 
and Eq. Rep. 374, tile same opinion is declared by the Vice 
Chancellor. The restriction, in the charter of the defendant, 
was substantially the same as in our case. The Government 
of the London Hospital were entitled by their charter to pur- 
chase, take, hold arid receive lands, etc., not exceeding the 
yearly value of £4000. Tlie deviges in the will of D. T. Powell 
saellecl the property to a larger ann~zal value than that speci- 
fied. The bill was tiled by tlie trustees of Mr. Powell fur the 
administration of the estate, and the heirs-at-law and the next 
of kin were defendants. The same question arose there as 
lier+whetlier the te~tator's heir-at-law or his next of kin 
JFer.0 entitled to snch, if any, of his residuary estate, given to 
the London Iilosgital, as was noteffectually given. The deci- 
sion of the case tamed upon a different point, and no opinion 
was jndicidly given npon the clne~tiou statecl above. The 
Vice Chancellor notices it, liowver, as follows : '. The next 
questiion arises npon the chartel nnder which the London 
Hospital xas  incorporated, and I do not think it  necessary to 
give any opinion npon that charter. I t  is a subsisting char- 
telq, and is valid unti l  it is inlpepcllcd and disturbed, 2nd tho 
parties have a right to receive mouqy, under it, so long as it 
stands. What might be the result of proceedings by the At- 
torney General or the Crown, for the puyose of setting aside 
the charter, if the Crc~wn tlloaglltfit to,take sncli proceedings, 
is one question; and what this Court is to do in the mean 
time, while the charter stands, is another and totally diff'erent 
qnestion. Here is a legally constiinted Izculy, Ira\~ing the 
right to receive money by its constitution, and a s l w g  as that 
cxp~stit~tion exists, I think it the duty of this Court to deal 
with i t  as an. existing body." That is, that, 8,s long a$ the 
charter of a co~poration exists, it map continue to, receive du- 
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nations to any amount, tlic sovereign being tlie only pon7er 
to wliich it is amenable, for violating its charter by increns- 
ing its property bejond tlie limit specified in tlic cllartcr. In 
Angel and Anies on Corpo~ations, 1111.136 ancl SSS, it is stated. 
tliat where a corporation l~urcliases land, affording a greater 
income than is allowed by t l i ~ i r  charter, it is $1 question be- 
tween tlie sovereign and the corporn6on only, wit11 wliicli in- 
dividnals have no concern, and of which tliey cannot avail 
themselves, in any mode, against the corporation. For this, 
tliey cite I f z m b e ~ t  v. Tri9llty C%711'ch, 24tl1 Wendell, 605,629, 
630 ; ~Icc~11eszdkny v. Dutch 6'lizuzch, 1 6  Peters', 499-3 ; Bo- 
yardus v. Tt+n.ity Chwci~,  4 Sandford's Cli. R. 738-9. Tlicse 
cases show that neitller the ekecutor of Maxwell Cliambers, 
nor his next of liin, can avail tlieinselves, in this proceeding, 
of the allegation, tliat tllc s~uplus  of the $200,000, beqneath- 
the plaintifit3, over a d  above the sum lin~itecl in their charter, is 
a violation of tlie charter, and is, theref'ore,uot eff'ectually dis- 
posed of by the will. This principle bas been sereral times 
recognized in this State, by the decisions of this Court. See 
tlie cases, ill this State, already referred to, (in which it is de- 
cided that tlie sovereign alone has a right to complain of a 
usnrpation upon its rights, and an acquiescence is evidence 
that all things have been rightfully done), and Ib'hltley v. 
Ba.lziels, 6 Ire. 419, approving tlie decision in I Ia~rks .  I t  is 
similar to the case of an alien's purchasing land. H e  can pnr- 
chase, and thc title lie acqnires is good against all tlle world 
but tlie sovereign; so much so, that if onstecl by a trespasser, 
Ile may euter and maintain an action of ejectment against 
him. Ro?ccl~e v. TJTillianzson, 3 Ire. Rep. 141. I t  is as n1ucl.i 
against the law for an alien to hold lands in this State, as for 
a corporation to hold more real estzte, or property, than its 
charter allows ; both are nnlawful in the same sense, and to 
tlie same extent. A forfeiture is incurred for the reconipense 
of tlie sovereign; if the sovereign pardon the offence, it is as 
if none had been committed, for he alone can punish, and he 
alone can pardon. 

The connsel for the next of kin, urged upon the Conrt the 



282 IN THE SUPREME €X3UBT. 
- 

Trustees of Davidson College u. Chambers' Executors. 
-- A 

decisions made by i t  in cases of emancipation, as analogous 
to this. The analogy does not strike me. The policy o,f tlie 
emancipation acts is contrariant to that of the act in the pre- 
sent case. In the former, the law does not tolerate what is 
termed with us a puusa emancipation ; that is, a state where 
the man of color is in form a slave, but in reality is in the en- 
joynlent of freedom. No man has hin~self the power to eman- 
cipate his slave with the view to ren~afil in thiS State, nor can 
his executors sodo ; if either attempt it! the act is absolutely 
void, and the slave remains a slave ; and if the dwner does i t  
by will, the legacy is imperfect and void, and the next of' kin 
necessarily sncceeds to the propert).; there is no necessity for 
tt commission of enquiry. In this case, and in s i ~ d a r  ones, 
the policy of the law is directly the reverse. Montesquieu, in 
Lis Spirit of Laws, l a p  i t  down that, in free governments, the 
virtne and intelligence of tlie people are the corner stones of 
the governmental structure. If khis be so: what higher duty 
can devolve upon the Legislature ot' the State tban to provide 
means for the dissemination of knowledge among the citizens 
a t  large. Acting upon this principle, the framers of o m  con- 
stitution in the 41st section direct, " That a school or schools 
sllall be established, by the Legislature, for the convenient in- 
struction of youth, etc. ; and all useful learning *.ball be en- 
couraged and promoted in one or more universities." It is 
therefore not simply an act of policy on the part of the b g i s -  
iature to encourage the establishment of schools and colleges, 
but a high constitutiond duty I t  seems t6 me, there can be 
no analogy between the cases of emancipation and the one 
,,re have before us, any further than i t  is in bath cases a police 
regulation. IB obedience to the constitutional requisition. .the 
Legislature, at an eadyperiod, established the University of 
the State. Every one acquainted with its histoq knows the 
difEculties under which i t  struggled for many years; gradual- 
ly  did it work its way into public confidehce, and now the 
citizens of the State may proudly point to it, as embracing 
not alone their confidence, but that of the whole of the south- 
ern portion of our confederacy. Its, halls ape nog filled, not 
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only with young men of tliis State, but wit11 yol~tli from difl'erent 
States. Under tliese circuinstances, it was tliouglit advisable 
to charter Davidson College. I t  was a fondly cherished ob- 
ject of tlie testator, Mr. Chainbers. TVliy tlien shoulcl not his 
patriotic and benevolent designs be carried ont ? The gift is 
coinplete ; here is a donor with unqnestionecl capacity to give, 
n subject capable of being given, and a donee in e~istence 
and fully identified. Wliy, I repeat, slid1 the donee not take 
~vliat was clearly intended i t  slloulcl talie ! 

I t  is objected, that a Goort of Equity will not lend its aid to 
the corporation to eliablc i t  to violate its charter. Certainly 
i t  will not. But, 1vit11 great respect, i t  strikes me tliat prin- 
ciple cannot apply liere. To mstain this position the counsel 
for the next of'kin drew onr attention to the case of tlieBunk 
($' iVichiyct~z r. ilTiles, 1 Doug. 401. Tlie case was, the de- 
fenclaiit liad nlade a compact with tlie plaintiff's that if' they 

I wonlcl purchase a certain piece of land, lie would take it off 
I their llands at an inereabed price. The land m7as purcliczsecl 

by the bank, ancl tlie def'tmlant refused to esccnte his con- 
tract, and the bill was filed for a specific performance. The 
defendant deinu~wd, and assigned for cause, that the bank, by 
its charter, was forbidden to liold more real property than was 
necessary for the convenient tl.ansaction of their business, etc. 
The demurrer mas sustaiaecl. This case is in point, to a 
certain extent, and entitled to all respect as proceeding fi-om 
a liigli court of a sovereign state. I t  stands, however, opposed 
by the opinioii of a court entitled to equal respect. I n  B~~liitvl 
T.. the Uc6nk of l % ~ h z h g t u n ,  11 Serg. ancl I'Lawle, a direct cun- 
tmry opinion is held. Tlle Court there declare that there is 
a broad tlistii~ction between a proliibitioll to take, or pwcliase, 
and a prohibition to liold. As, where a bank is anthorized tu 
liai e, Iiold, purcl~ase lands, erc., with a proviso, tliat the lands, 
etc., which they should p~uchase and hold, slionld extend only 
to sucli lot or lots and buildings as they slioulcl actually oc- 
cupy, for carrying on their business, it was decided that the 
bank niight purchase, absolutely, land lying in a distant coun- 
ity, which they did not occupy, thong11 they, or any person to 
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+horn they might convey, would hold by n title defeasible by 
the commonwealth. The authority of the case in Douglass is 
neutralized by that in Serg. and Rawle, and it differs from~tlie 
one before us. In that, the bill was brought to compel the 
3)erformanoe of a contract; in this, to compel the executor; to 
execnte a trust by paying over a legacy. But whatever doubt 
lr'igl~t rest upon the case, is, in my opinion, entirely removed 
by the aet of ' 56 ,  ch. 94. See I s m  of the Sbata for ' 56 ,  p. 96. 
Phe act in its caption professed to be made to amend the not 
of '38 chartering Davidson College. By the first section, the 
loth section of the act of '38 is repealed; by the 2nd, the 
power of the corporatian%to purchase real and personal pro- 
perty is enlarged to $500,000; and by the 3rd section, the 
State releases arid eonveys to the corporation, all right, title 
and interest ~ ~ h i c h  the State had or might have, in and to the 
estate and property derived to it by the will of Mr. Chambem. 
This act is tantamount to a license by the Crown, and we have 
seen by the case from 3rd Veseq-, jr., all6 that from Merirqle, 
that a license from the Crown will enable a corporation to hold 
more property than the amount to wliich i t  was originally 
limited, (though the lic-e&e was obtained after the death of 
the donor*), upon the principle that, by the devise or purcldase 
of 'more properky than they were allowed to hold, the legal 
estate rested in the donee, subjeet to the mill of the Sovereign. 

It ia further objected, that the act of '56 could not divest the 
uext ofkin of the interest which vested in them at the death 
of the testator. The above mses show that no interest vested 
i n  theunext of kin, for it is decided in them, that the legal es- 
tate vested in the donees. But thereis another answer to this 
claim of the next of kio. I t  is in gmeral true that a de~iise 
o ~ ~ g h t  to take effect on the death of thetestator; but  s devise 
to a collegiate corporation, not then in existence, may be 
good. Grant OLL Corporations, 123; Attorney Gewral v. 
Dowlziszg, Wilrnot'e notes, I1 and 19. In that ease, the cle. 
vise #as to a corporation, to be e&iblielled in the University 
~f Cambridge, a d  to be tlamed after the testator$ Downing 
lk1.tege; in case tlm Crown should grant a chtwter inboqolat- 



JUNE TERM, 1857. 285 

Trustees of Davidson College v. Chambers' Executors. 

ing the same, and a license to hold land in mortmain. The 
devise was held to be good. Here, the corporation was in full 
existence at the tilne the will mas executed and when the 
testator died. The result of the cases to which reference has 
been had, is that a corporation may take more tlian tlie limit 
in their charter, but t11q cannot hold i t  unless they obtain an 
extension by the Crown. Grant, 101. Xo right to any inter- 
est then, ~ccording to the snthorities, did or could vest in tlie 
next of kin. I t  isbnly on the ground, that the sum devised 
to the corporation, taken in connection with the property they 
already possessed, would exceed the aluol~nt they were enti- 
tled by their original charter to hold, tliat the next of kin 
found their claim to the snrplns. And the ve1.y oqection by 
the nest of kin, that Equity will not assist the corporation to 
do a wrong, shows the fallacy of the objection we are now 
considering. I t  cannot be that the mere devise co~llcl consti- 
tute a breach of the charter. To effect that, tliere must be some 
act of the corporation ; and at  the time of the de~ttli of the 
testator, they had committed no snch act. And if, upon the 
enquiry directetl by the Court, it should appear that in fact 
the property held by the corporation does riot exceed the 
limit specified in the original cliarter, then, surely, the next of 
kin had no vested right to be disturbed by the act of '56, for 
there would have been notliing to rest. But, apart from this, 
we have seen, from the cases from 3rd Vesey, Jr., am1 2nd 
Merivale, and those cited from Shelford and others, that al- 
though a corporation holds more land tlian, by its charter, it is 
entitled to hold, the legal title is in the corporation, and the 
heir has xone. If then, in this case, there was no breach by 
the plaintiffs of the charter under which they claim, (and there 
can be none, for they have not yet received any portion of 
the donation), then there can be no valid claim on the part of 
the next of kin ; for the devise is perfect aucl not imperfect. 
If the charter has been violated, no one but the sovereign can 
claim the forfeiture ; and as thc sovereign, by the act of '56, 
has waived its right to vacate the charter, if there was any 
violation of i t  by the corporation, the right of the plaintiffs to 

10 
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receive the donation from the executor, is complete, and put 
beyond all doubt in my estimation. 

PER CURIAM, Decree according to the opinion of the Court. 

THOMAS ROBBINS and wt;fe against SAMUEL W I N D L Y ,  N r . ,  and others, 

Where a testator, by his will, gave a slave to A, which, after the date of the 
will, he gave by deed to B, having by the same will given legacies of greater 
value than the slave to B, there is no construction authorised by the Act of 
1844, (providing that a will sball speak and take effect as if made immedi- 
ately before the death of the testator; Rev. Code, ch. 88, sec. 31, that can 
require B to elect for the benefit of A, between his legacies under the will, 
and the slave conveyed by the deed. 

The act of 1844, ch. 88, scc. 3, relates to the subject matter of the disposition 
only, and does not, in any manner, interfere with the construction in regard 
to the objects of the gift. 

THIS was a bill to recover legacies under the will of John 
Windly, transmitted from the Court of Equity of Beaufort 
County. 

The only question made in the pleadings was in relation to 
a slave, Jesse. By his will, which was made in 1854, the tes- 
tator gave this slave to the wife of the plaintiff Thomas Rob- 
bins. Subsequently, to wit, on 14th of June, 1855, he gave 
the same slave to George L. Windly by deed reciting a con- 
sideration of one dollar. By the said will, the testator g a ~  
to George 1;. Windly two plantations and four slaves, and 
other goods of much greater ~ a l u e  than the slave Jesse. 
The testator died in 1856. Besides a prayer that the execn- 
tor account, there was a further prayer that George L. 
Windly should be compelled to elect between the legacies 
given him by the will, and the gift of the boy Jesse, and that 
whiclierer interest he abandoned, should go to the plaintiffs, 
and that the executor, in paying over the legacies, might be so 
directed by this Court. 
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The answer of G. L. Windly admits the facts set forth in the 
bill, with this explanation : In the deed conveying the slave 
to the defendant George L., there is a condition reciting the 
bequest of Jesse to his daaghter Susannah, in the will in ques- 
tion, and further reciting that there existed unsettled accounts 
between George L. Windly and Thomas Robbins, which were 
barred bp the statute of limitations; and then these terms are 
used in the deed : Now if the said Thomas Robbins shall well 
and truly and voluntarily come into afair and full settlement be- 
fore my death, with the said George L. Windly, according to 
the accounts kept by them, then these presents to be null and 
void, otherwise to remain in f~d1 force and effect." The de- 
fendant avers that the said Robbins was justly due him, the 
said George L. a balance on these unsettled accounts ; that 
he had refused to settle them on fair terms, until the defend- 
ant's claims were barred by the statute of limitations, and that 
he did not come to a fair and full settletnent, according to the 
accounts kept by them, before the death of the testator. So 
that according to the proper construction of the said will, taken 
in connection with the deed and the condition thereof, and the 
failure of the plaintiff to perform the said condition, the &- 
fendant George L. Windly says he is not bound to elect be- 
tweea the legacies given him in the will and the gift of the 
said Jesse by the said deed. 

The other defendants answered. Replication. Exhibits 
filed. Set down for hearing, and transmitted to this Court. 

Rodrnan, for the plaintiffs. 
Doninell, for the defendants. 

B A ~ E ,  J. The only question which the pleadings present 
for our decision, is whether the defendant George L. Windly 
shall be permitted to take the slave Jesse under the deed from 
his father, and yet claim the legacies given to him in his father's 
will. The .plaintiff insists that, actwrding to the principles of 
equity, he cannot take bdth, and that the Court will compel 
him to elect between the two benefits. The doctrine of elec- 
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tion is well established in the Courts of Equity both of England 
and this State. To originate it, two things are essential : Ist, 
That the testator shall give property of his own ; and secondly, 
that he shall profess to give, also, the property of his legatee 
or devisee. Adams' Eq. 93 ; Tttilson v. Ave,y, 1 Dev. and 
Bat. Eq. Rep. 316 ; McQ~ceen v. JlcQzwel~, 2 Jones' Eq. Rep. 
16 ; Fdippin v. A'a?me.r.,Yhh?, 450. The principle upon which 
the doctrine is fonnded, is " that one who takes a bounty under 
an instrument, is uncler an obligation to give effect to the whole 
instrument, or rather that the donor intended that he should 
not enjoy that bounty if he disappointed that bestoved on 
another in the same instrument." Tlle plaintiffs contend that 
the act of 1844, ch. 88, sec. 3, (Rev. Code, ch. 119, see. 6) ,  
brings the present case within the operation of the principle. 
The act declares that " every d l  shall be construed with ref- 
erence to the real ancl personal estate comprised therein, to 
speak and take effect as if it had been executed inmecliatel> 
before the death of the testator, unless a cont rar~  intention 
shall appear by the will ;" and the argument is, that at the 
death of the present testator, the slave Jesse belonged to thc 
defendant George L. Winclly, uncler the deed from his father, 
and that, therefore, the will, speaking at that time, gave to the 
feme plaintiff what belonged to the said defendant. The con- 
clusion deduced from this is, that as the defendant George has 
a legacy under the will, he cannot claim under both instru- 
ments, but must elect between them so as not to disappoint 
the legacy to his sister. The legitimacy of this course of res- 
soning depends upon the enquiry whether the act can admit 
of the construction contended for. What then is the meaning 
of the act ? And in order to ascertain this, we must first enquire 
what were the mischiefs which it was intended to remedy. 
These will be found to have been of two kincls ; one relating 
to real, and the other to personal, estate. 

After the passage of the statute of wills, i t  was settled that 
a devise conld pass only such lands as the devisor had at  the 
time when his will was published, and that no words, however 
general, would embrace lands acquired afterwards, either by 
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purchase or descent. 2 Black. Corn. 318 ; Battle v. Sjxdght, 
9 Ire. Rep. 288. The effect of this was, that, as to dl after- 
acquired lands and other real property, the devisor died in- 
testate, contrary to his actnal intention, and sometimes to the 
disappointment of the most cherished objects of his affections. 
With regard to personal estate, this rule did not prevail ; for 
general words in his will would embrace all the personal effects 
of every kind of which he died possessed, or to wl~ich he was 
entitled. Eut in some cases of specific legacies, his intention 
might be frustrated by t l ~ e  operation of another rule. Thus, 
if a testator, having a lease-hold messnage, or a sum of £1000, 
tllree per cent consols, bequeathed '(all  that my rnessuage 
in A, or all that sum of £1000, tllree per cent consols standing 
in my name,' he is considered as referring to the llonse or stock 
helonging to him when he made his will, aud, therefore, if he 
snbsequently disposes of such house or, stock, the bequest fails, 
thougli at his decease he nzay happen to be possessed of mes- 
images, or a sum ariswering to the description in the mill." 1 
Jar. on Wills, 280. Cases like this often occurred, and were 
supposed to disappoint, as no doubt, they often did disappoint, 
the testator's intention. To remedy these mischiefs, applying, 
t l lo~igl~ for different reasons, to both real and personal estate, 
the statnte of 1 Vic. ch. 26, (of ~ h i c l l  our act of 1844, above 
set forth, is a literal copy), was passed in the gear 1837. I t  
needs no argument to show that the mischief did not extend 
to a case like the one before us. Indeed, to apply it to such 
a case would defeat tlie reyy pnrpose declared by the testator 
in tlie deed which lie executed to his son. Mr. Jarman, in 
the conclusiorl of his chaptcr (the 10tli) on tlie subject of 
'' Faox mnm maron A WILL SPISAK~,'' relnal-ks "that it will 
be remembered that tlle enactment which makes the will 
speslc from the deatit, relates to the subject matter of disposi- 
tion only, and that it does not, in any manner, interfere with 
the construction in regard to the objects of gift." 1 Jar. on 
Wills, 291. The reasou must be, that the objects of the testa- 
tor's bounty were not within the mischiefs which the statute 
was intended to prevent, and i t  cannot, therefore, upon any 
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just principles, be construed to apply to them. For a similar 
reason, i t  can not be extended, by construction, to defeat the 
manifest intention of a testator to adeem a legacy, by giving 
eflect to it under the doctrine of election. 

I t  is not denied that thc plaintiffs are entitled to an account, 
but they have no right to ant  the defendant George L. Windly 
to an election, or to call upon him for an account respecting 
the slave Jesse. 

PER CURIBM, Decree accordingly. 

SAWJEL JOHNSTON and Wye against DANIEL COLEMAN, Execulov. 

A Court of Equity mill not sanction an expenditure by a guardian or trustee, 
beyond the income of the estntc in his hands, except in a case of physical 
uecessity ; as where the ward or eestui que trust, from weakness of body, 
or mind, was unfit to be an apprentice. 

C A ~ E  removed from the county of Cabarrus. 
James Coleman of the county of Iredell, made his will in 

the following form, that is : 
" My will and desire is, that my wife, Mary A. Coleman, 

have and hold all my property, consisting of lands, negroes, 
horses, wagon, and all kinds of farming tools, that I rnay be 
in possession of at my death, entirely mder  her care during 
her widowhood, and as soon as she marries again, every thing 
is to be put to sale and equally clividecl." 

Ilcsides his widow, the testator left four small children, the 
cldcst being only nine years old, and tllc youngest between 
t h e e  and four. 

The pro1)erty left her consisted of a tract of land of about 
two hundred and sixteen acres, one negro man, a negrn 
woman with five srnall clddren, with the usual amo~uit of 
stock, tools, kc.: required to carry on a farm of that descrip- 
tion. 
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Conceiving i t  to be her duty, under the will, she attempted 
to carry on the farm for the support of herself and her chil- 
dren, and she continued the effort for nine years. From this 
source alone, she fed, clothed, and educated her children du- 
ring that time, giving them the very best education that she 
could. With the utmost care and economy, it was impossible 
for her to maintain so large and helpless a family without 
going into debt. So, from year to year, she borrowed money, 
contracted store accounts, and made other debts, altogether 
for the decent subsistence of her family. 

The widow, Mary A., on the 27th day of December, 1855, 
intermarried with the plaintiff Johnston, and then, for tlie 
first time, i t  was discovered that the defendant, who is tlie 
executor of James Coleman, was unwilling to sanction these 
accun~ulated expenditures, or permit any of them to fall on 
the estate of his testator. On tlie other hand, he has, as plain- 
tiffs allege, lately seized certain of the property, which the 
feme plaintiff had disposed of in payment of the debts thus 
contracted by her, and denies that she had any power or au- 
tliority to manage such property as trustee, in this way, or to 
contract such debts on tlie faith and credit of the estate; and 
the plaintiff Johnston has been conipelled to take the debts 
e~ntracted by his wife upon himself, and tlie defendant re- 
fuses to allow him any thing for her thus rearing and provid- 
ing for the children. The plaintiffs contend that the true 
interests of the children have been greatly promoted by these 
expenditures, and that under the will of her late husband, the 
authority to have a d  hold all the property entirely under her. 
care, gave her a discretion as to the mode of managing it, 
and gave an authority to charge it with debts for the support 
of the family. The plaintiffs pray -that the executor may be 
compelled to accouiit, and settle with them upon these prin- 
ciples, and for general relief. 

The executor answered, denying that the construction put 
npon his testator's will was the true one, or that lie had any 
power to admit the claims of the plaintiffs against the testa- 
tor's estate. 
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Replication, answer and proofs. Tlie cause being set down 
for hearing, \yas sent to tliis Court. 

Jones, for the plaintiffs. 
Fbemi t~g ,  for tlie defendant. 

E A ~ r r ~ +  J. The fair col~strnction of tlie will of the feme 
1)laintiif"s first llnsbancl, talriug into consideration the concli- 
tion of liis fiwiily :wd estate is, that the testator gave lier the 
wliole produce of tlie estate, drwiiig widowhood, for tlle main- 
tenance aiid support of lm-self and children. Tlie latter, in- 
deed, are not e s p ~ . e s J ~ -  ilanied in the will, nor is there any 
express gift to lier. Talien l i t c d l y ,  she is ~iierely constitu- 
ted overseer, or manager of t l ~ e  property, wliilst slie ~wnains 
a widov, bnt upon her secoucl niarriage it is directed to be 
eqnally divided, witllont s a j i ~ g  betweeii wlio~u. I t  is neces- 
sary, therefore, to supply, bey construction, wliat was ob~iously 
the intention of the testator, that the l )~ol)er ty w;~s given to 
tlle wiclom, and as long ::as she sllonld remain a widow, for the 
use of lierself and 11cr cllilclren. TVlicu s l ~ e  slionld bccome 
t l ~ e  wife of anotl~er man, tl~eri it was to be divided between 
her and ller children. Sucli s e c l ~ ~ s  to have Lee11 lier uncler- 
standing of the tneai i i~~g of tile will, and wc agree, that in 
those particulars, she put the proper constructiou upon it. I t  
is most tunfortunate fhr her tlrat bile was not riglit in anotlier 
~natte~-that she fell into tlie error of snppoA~g tliat she could 
exceed the income of tlie estate, and charge the excess upoil 
the cliildrcn's interest tlierein. In this respect, we tllinli, tliat 
she cannot be regarded in a more fa\~~)rable liglit tlian if she 
had been csyressly constituted guardian or trustee for the 
children. As such, this Co~lrt ~vould not liare sanctioned es- 
penditures beyond the incori~e of her wards, or cestul p e  

trusts, escept in a case of more pressing necessity tlian is 
sllown by tlie pleadings and proof; in this case. In  Long r. 
i'lrorconz, 2 Ire. Eq. Rep. 359, i t  was held tliat in an ordinary 
case, the Court would not relieve a guardian, who, without 
its previous sanction, had made expenditures for maintenance 
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and education of his ward beyond the income of his estate, 
though he might hare acted from tlie best of motives. Bm 
the Court will reimburse the guardian out of the estate of his 
ward, when the expenditnres were deinaiirled by such cir- 
cumstances, amounting indeed to physical necessity, as would 
lisve coilll~elled any court to autliorise them without a mo- 
ment's hesitation. The cases ofphysical necesuity, alluded to, 
were those of minors, who could nut be entitled to muinten- 
ance as paupers, who could not be u~aintained from the profits 
of their property, and who, from rneutal imbecility, or want of 
bodily health, could not be put out as apprentices, to be 
maintain*ed by their ~nasters. There is no pretence that the 
cliildren, in the present case, come within tlie krinciples of 
this exception to the general rule. See also, Putton v. (r'iLLo?fiy- 
son, 2 Jones' Eq. 411. In Uowney v. Budloch, 7 Ire. Eq. 102, 
i t  was decided that mider some circun~&mces, a trustee, al- 
though restricted to the expenditures of t l ~ e  profits of' the 
trust property, may be at liberty to anticipate, by spending, 
under eiuelgency, more than the profits of the current year ; 
as if there be a dearth and a coasequent failure of the crops, 
or some extraordinary sickness, ~iiaking it necessary to incur 
heavy medical bills; but in such case, tlie existence of this 
emergency must be averred and proved, a n d  a full accopnt 
~w~der t td .  JVe clu not hnd any such averinent and proof in 
the present case. On the contrary, the plaintiff;: state that 
there was a regular excess of expenditure over inca-me, aris- 
itig fioni the inadequacy of the latter to support lierself and 
her children. In  such a condition of things, she ought either 
to have applied to the court of equity fur an order allowii~g 
her to sell a part of the property for the support and educa- 
tiou of her children, or, if that coul9not be obtained, then to 
have applied to the colinty court to have them bound ont as 
apprentices, under the yrovisioas of the Revised Statutes, 
cli. 5, see. 1, Rev. Code, c l ~ .  5, see. 1.) 

The principles whicli we thus find to be established as a 
part of the law of the State, we feel bound to apply to the 
present case. The plaint_iRs are entitled to an account so far 
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as may be necessary to a division of the property according 
to the terms of the will ; but not to any account for the ex- 
penditures of tlle ferne plaintiff, before her second marriage, 
for, and on account of, her children, so far as such expendi- 
tures may exceed the income of t l ~ e  property. 

PER CURIAX, Decree accordingly. 

ELIZABETH R. McLEAN, by her next friend, againsl DLYIEL 
C. HARDIN AND THOMAS G. McLEAN. 

Personal property arising in anotller State to a married woman domiciled with 
her husband in this State, belongs to the husband according to our laws, 
and is not governed or controlled by the laws of' the State from which it 
was derived. 

TIIIS cause was removed from the Co~lrt of Equity of Alamance. 
The plaintiff, Mrs. McLean, is the wife of Thos. G. McLean, 

one of the defendants. They were married in X'orth Carolina, 
and have ever since their marriage resided in this State. 

Mrs. Glass, the inotl~er of Mrs. McLean, a citizen of the 
State of Mississippi, died in that State, intestate, in the year 
-. Upon the distribution of the personal estate of Mrs. 
Glass, a negro slave, named Aliclr, was assigned to Mrs. Mc- 
Lean, and was delivered by the administrator to her husband, 
the defendant Thomas, who brought him to the County of 
Alamance, and he  enmi mined in the family for about a year, when 
lie was conveyed by the defendant Thomas to the other de- 
fendant, Daniel, in trust, for the paymcnt of his debts. The 
trustee advertised the slave in question, and was about to sell 
him, when he was restrained by an injunction from the Court 
of Equity of Alamance, issued in this case. 

The plaintiff alleges that by the statute law of the State of 
Mississippi, she is entitled to the sole and separate property 
of the slave Alick, free and clear of any control or disposition 
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by her husband, and of all liability to his debts, and he insists 
that on bringing the slave to this State, the same rights and 
incidents attach to the property in this State as belonged to i t  in 
the State of Mississippi. 

She prays that the plaintiff be enjoined from pursuing the 
said property for the debts of the husband ; that her rignts be 
declared by the Court as above stated, and that this Court ap- 
point a trustee to hold the property for her use. 

The answer of the trustee contends for a different conclusion 
from the facts of the case, and insists that as the property is mova- 
ble, it vested in the husband, and must abide the control of 
the laws of this State. 

The cause was set down for hearing on the bill, and answer, 
and sent to this Court. 

Jlliller and G~aham,  for the plaintiff. 
B,u$i~ and &!dean, for,the defendants. 

PEARSON, J. "Movable property " attends the person, and 
therefore, is called "personal," as distinguished from fixed, or 
real property; and the general principle is that, no matter 
where i t  may happen to be, it is subject to the law of the do- 
micil ; and although it be in a foreign country, it is governed 
by the same rules and laws of transfer and succession as if the 
owner had it in possession at home. Xoye v. drlay, 8 Ire. Eq. 
Rep. 134. 

The plaintiff and her husband are citizens of this State. 
They mere married here, and have always lived here. AS 
soon, therefore, as the title to the slave in controversy rested 
in  her by the assent of tlie administrator and delivery by him, 
although the slave was in Mississippi, the property passed to 
tlie husband jure mnriti, according to tlie laws of this State, 
and became his in all respects, in the same way as if the wife 
had possession of the slave at home. Being movable property, 
i t  attended her person, and in contemplation of law was in 
her possession at home as much as any property she had abbut 
the house, without reference to the manner in which her title 
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was acquired, or the place where ~t happened to be. The 
statute of Mississippi was not intended, and does not have the 
effect, to change in any manner, the nature and quality of 
slave prol)erty. I t  remains movable, and the State of Missis- 
sippi liad no concern, in any conceivable nianner, wit11 this 
slave after it ceased to belong to one ofits citizens and became 
the p ro~e r ty  of oue of tlie citizens of Nortli Carolina. 

From a lmxsal of the statute upon ~ h i c l i  the plaintiff rests 
her claim to a separate estate, it is apparent tllat t h e  was 
no intention to extend its operation be~-onti the State of 3Iis- 
sisbippi. I t  is entitled "An Act for the potection and pre- 
servation of the rights anti property of ~narried women." 
What married monicn ? Certainly only tliose wlio are citizens 
of tliat State. '\nTe cannot inlpnte to tlie ]%IT-makers an inten- 
tion to regulate thc rights and propertj of wnwicd z o o m ? z  in 
Koltli Carolina, and every other country on tlie face of the 
globe. The several provisions of this statute, and tliose of 
1846, wIiich is sul)plemental thereto, sliow that it was not tlip 
intention to give to it an universal operation, b ~ l t  to confine it 
to tlieir ovm citizens, learing us, and the rest of the world, to 
regulate tlle lights of our citizens in o w  o u n  Z U C I ~ .  

If; Iiowever, we could entertain tlie sulq~osition that such 
mas the intention, tlien, very clewly, there is ~ ~ o t l i i ~ ~ g  in the 
lam, or comity of nations, tliat requires tlie courts of this State 
to give egect to tlie lam of anotlier State in derogation of ith 
own laws, and in violution of rights that liare vested by fvrce 
thereof. I t  is settled that, i11 regard to movable yropertp, tlie 
rights of the palties are governed by the law of the m a t r . i t i c o -  
91 i d  cZo~:~ic iZ,  no matter w1ie1-e snch property Ilappens to be ; 
or lion-, or where, it is acqairecl. Story, in liia Conflict of Laws, 
see. 158-9, after. a fnll investigation, arrives at this conclusion, 
both upon the reason of' the tliing and the weiglit of authority. 
Kent, in liis Commentaries, 2 ~ o l .  237, concurs in this conclu- 
sion, and we take it to be settled. 

XP. Graham, upon the argument, took this position : Had 
Mrs. Glass, by will, or deed of gift, given the slave for the sole 
and separate use of the plaintiff, this Court would have been 
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bonnd to give effect to the trust so declared, and he asks, is 
not a statute of a sister state, by which a similar trust is de- 
clared, entitled to the same respect in this Court? And can 
we refuse to give effect to a statute where it is conceded that 
we would give effect to a \ d l ,  or deed of gift, having a like 
purpose in view 1 

The analogy wholly fails. Mrs. Glass was the owner of 
this slave, and as such had a right to annex a condition to 
her gift, so that the donee must take subject thereto. But 
the State of Mississippi did not own this slave. I t  was 
movable property " not fixed and realT7 as a part of the soil 
of that State, and the State had no further concern with it 
after it ceased to be the property of one of its citizens. The 
State of ~ i s s i s & p ~ i  does not profess an intention to annex s 
condition to the gift, or transfer of this slave. The operation 
of the statute was intended to be confined to married women 
of that State, and has no application to married women of our 
State, and certainly, if such was the intention, the statute has 
no effect here, and the rights of the parties are subject to be 
regulated by the lam of the matrimonial domicil. 

I t  will be declared to be the opinion of this Court that the 
plaintiff is not entitled to a separate estate in the slave men- 
tioned in the pleadings, and the bill will be dismissed. 

PER CURIAM, Decree accordingly. 

ALFRED M. WHITSETT and others against NATHAN BROWN and others. 

Where a testator directed that a tract of land, given to one of his children, 
should receive contribution until it should be made equal in value to the 
shares of the other children, Held, that a crop growing on the land when 
the testator died, was subject to be valued with the land. 

Where a testator directs that his estate shall be divided equally amongst cer- 
tain classes, no notice being taken of advancements that had been made to 
certain individuals of these classes, Held, that there is no reason for taking 
these advancements into the estimate. 
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CAUSE removed from the Conrt of Equity of Caswell county. 
The bill was filed by the plaintiffs as executors of Thomas 

Brown, praying a construction, and advice as to the proper 
manner of paying the legacies under the will, the material 
portions of which are as follows, viz : 

"Item 1st. I give to my son Nathan Brown, all my lands 
that my deeds call for, of every description ; which said lands 
are to be put to !&I at  a fair valuation, so as to a a k e  him 
equal in share with the rest of my children. 

" Item 2nd. My will is, that all the balance of my property 
be equally divided among the rest of my children, to wit : 
Martha Rice, deceased, Mary Massey, James Brown, Sarah 
Whitsett, and her husband, Alfred Whitsett. 

'' First. That in the division of my personal property, that 
my son, Nathan Brown, after receiving my lands, at  fair val- 
uation, shall have made up to him out of the other property, 
so as to make him eqnal in share with the rest of my children. 

"Secondly. That my daughter Martha Rice's children, re- 
ceive the equal share of their mother, as their mother would 
do if living, which said share shall be equally divided be- 
tween her children as follows, to wit: Nathaniel Rice, Thos. 
Rice, James Rice, Nathan Rice, and Martha Arnold, grand- 
daughter of my said daughter Martha Rice, which said Martha 
Arnold shall receive the full share of her mother, as her mother 
would have done if alive. 

Thirdly. That my son James Brown's children, shall re- 
ceive the full share of their father, as their fkther would do if 
alive. 

" Fourthly. That my daughter Mary Massey, and her hus- 
band, Nathan Massey, shall receive their equal share, so as 
to make them equal with the rest of my children. 

" Fifthly. That my daughter Sarah Whitsett, and her hus- 
band, shall receive an eqnal share of my estate, so as to make 
them equal in share with the rest of the children.'' 

The first question raised by the executors was, whether 
Nathan Brown, who took the land, by the 1st clause of the 
will, was bound to state the value of the growing crop that 
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was on the land when the testator died, so that i t  might be 
included in the valuation of his share. 

2ndly. Whether in taking an account, and in the general 
equalization of shares, as ordered by the will, advancements 
made to the legatees in the testator's life-time should be esti- 
mated. 

The legatees made parties severally answered, but the facts, 
as above stated, were not disputed, and the opinion of the 
Court was also asked by them upon the several points stated 
as they peculiarly affected their interests. 

The cause was set down for hearing on the bill and answers, 
and sent to this Court. 

Norehead and Hill, for plaintiffs. 
Bailey, for defendants. 

NASK, C .  J. Thomas Brown died in 1855, leaving a last 
will and testament, which has been duly admitted to probate. 
By the first clause he devises to his son Nathan Brown all his 
lands, of every kind and description, but directs they shall be 
valned, and he shall take them at that valuation. By the second 
clause he directs that all his personal property shall be sold, 
or divided among all the rest of his children, but directs that 
if the valuation put on the land, shonld not make it equal to 
the shares of the other children, then the deficiency shall be 
made up to Nathan out of the other property. A t  the time 
of the death of the testator, a crop was growing on the land, 
and in the valuation, which has been made, no notice was 
taken of the growing crop. NatLan insists that i t  ought not 
to be taken into the valuation, the other legatees contending 
that i t  ought. The error on the part of Nathan Brown, no 
doubt, springs from the well-known rule, that a devisee of 
land is entitled to the crop which is growing on i t  at the time 
of the testator's death. As a general proposition, this is true; 
but not always so. There is no doubt, that in this case, the 
growing crop does belong to the devisee Nathan. The execn- 
tor of Thomas Brown has no right to intermeddle with i t ;  nor 
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have the other children any claim to it; but that is not the clues- 
tion here. O w  enqniry is, whether the crop, growing on the 
land, is to be taken into corisicleration in estimating its value, 
and we are decicleclly of opinion that it is. While growing 
ancl unsevered from the land, it was a part of it, as rnucll so 
as  a house, or any permanent i~nprorement wliich rnight have 
been upon it at the time of tlie testator's death. If this were not 
so, that perfect equality in tlie disposition of tlie property 
disposed of by tlie will, wodd be effectnally destroyed, for 
the son, Nathan, moulcl have niore tlian :my one of the other 
legatees by precisely the value of the cmp. Thc testator, 
with a view to this eqnality, conrerts the whole of the pro- 
perty, he then had, into one joint fund. Tlle crop was as 
much his property as the land on ~vllich it grew, and he di- 
vides the whole. In estilnating tlie ~ ~ a l n e  of the land, tlie 
crop upon it, at the time of the testator's death, must be taken 
into the estimate. 

Tlie case presents another question, upon wliich the opin- 
ion of the Court is reclnirecl. By some of the legatees, i t  is 
insisted, that in the clivisio~i of the estate, as directed L)y the 
611, the several legatees must account for their several1 ad- 
vancernents. I t  appears by the reyort of the clerk and master 
that all the legatees liad been advanced by the testator during 
his life-time, and there is great inequality in the suiizs ad- 
vanced. I t  is insisted that a perfect equality among those 
wlio w o ~ ~ l d  be entitled to his estate after his death, was the 
desire and intention of the testator, manifested throughout his 
mill, and apparent upon its face. Our only legitimate power 
is confined to a proper constr~iction of the will, and in arriviag 
a t  this construction, we are here confined to the will itself. 
Whatever may have been in the view of the testator as to the 
equality among his children, there is notliing in the will itself 
to show us that it was intended to estend to the aclrnncements 
previonsly made, ancl without such intention so appearing, we 
cannot extend i t  to them; if we did, we shonld, in that yar- 
ticular, be making the will of the testator, instead of exyound- 
ing it. I t  must be declared that, in the discharge of the sev- 
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era1 legacies, the advancements are not to be taken into 
consideration. 

By the 6th clause of the will, tlie testator directs that all illy 
property be sold except tlie land, wllich is to be valuecl to my 
son Nathan, or divided in such way as to uialx all 111y cllil- 
clren equal; to 11-it, Nathan, Nnrtlia Ilice's cliildren, James, 
Mary, and Sarah-share and share alike. The testator 
liere slw&s of his cliildren as if all Irere alive, though tlie 
will sliows that James Erowu was dead, ancl that tlie testator 
linew it. I Ie  has not left 11s in any doubt as to the nlxnnerin 
n.liicli the fund was to be distribntecl. The legatees r e r e  to 
take as classes ; tlie cliiltlren of 3Iartlia Rice to take the share 
tlieir iuotller ~~-ouli l  Iiavc talien if she 7rere alive; ancl so of' 
tlie chilclren of James Brown n.110 is dead. 

I n  the 2nd iten1 of the will, the testator gives to the c h i l d ~ w  
of Xartha Itice the sliare whicli their mother wonld hare re- 
ceived, that is ono eqnal fifth part of the fund. Among tlie 
cliilclren of RIartlia Itice, the testator numbers Nartlia Arnold, 
a gmnd-daughter of JIartha nice. Cnder tlie name of cliil- 
&*en of Martha Rice, Martlia Arnold would hare taBe11 noilling, 
1)ut tlie testator lias thonglit proper to make her,pro hnc &P, 

one of tlie cliildren of lSIutlia Iiice, giving her an equal share 
with the children of Martha Rice, of the portion he had ziven 
to the children of her grand-mother. 

Nathan 13rom-n is to receive so inucll of tlie fuiid directed 
to be sold or divided as will make liis sliare equal to that of 
each of tlle other classes; the cliildren of Martlia Rice, in- 
cluding her grand-daughter Martha Arnold, one equal fourth 
part of that fund after taking froln it a sun1 snflicient to equalize 
Nathan's share, with that of the other legatees ; James Brown's 
cliilclren one fourth part ; Alav Massey and her husband 
Xatlian Massey, and Sarah Whitsett and her husband, will 
receive one eqnal fourth part of that fund. There must be a 
reference to tlie clerk to take an account of the fund, and to 
ascertain the portions, or sums to which each legatee is enti- 
tled, and to take an account of the administration ofthe estate. 

PER CCBIAM, Decree accordingly. 
11 
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JOHN A. GRAVES, Administrator, against' CATHARIRE HOWARD 
and others. 

l The residue of a testator's estate and effects,' means what is left after all Iia- 
bilities arc discharged and all the purposes of the testator are carried into 
effect. 

Where there is a fund common to boi7~ of two charges, and a fund subject only 
to one of then], this separate fund must be applied in aid of the common 
fund. 

C A ~ E  removed from the Conrt of Equity of Caswell connty. 
The bill was filed by the administrator with the will annexed 

of Elijah Gmves, praying the adrice of the Court as to his 
duty in the payment of the debts and legacies. The parts of 
the will material to the q~lestions propounded, are as follows: 

"To the children of my deceased sister Elizabeth Iiimbrongh, 
~ ~ 1 1 0  may be living at  my death, I give the sum of twelve 
hundred dollars. 

In like manner, I give to the children of' my deceased 
brother Thomas Graves, who may be living at my death, 
twelve hundred dollars, to be equally divided between them. 

"To my sister Catharine Howard, I give the like sum of 
twelve hundred dollars, if she be living at my death. If she 
dies before I do, or is now dead, then I give the sum to her 
children, who may be living when I die, to be equally divided 
between them. 

To the children of my deceased brother William Graves, 
~ h o  may be living at my death, I give the like sum of twelve 
llbndred dollars, to be equally divided between them. The 
share of Elijxh Graves, the younger, however, to be held by 
my personal representative in trust, for the sole and separate 
use of his wife and children, so long as he lives, and then to 
be paid over to his wife and children in equal shares. 

I give to the children of my deceased sister, DelilahMiles, 
who may be living at my death, twelve hundred dollars, to be 
equally divided between them. 
a I give to my nephew Napoleon Elijah Graves, my undigided 
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lialf of the tract of land, near Miltol~, in Caswell county, known 
as the Miltori race tract. 

I give to my friend Major L. Graves, of Georgia, the sum 
of three hundred dollars. 

DIy will is that my land shall be divided as folloms: 
(Setting out tlie metes and bounds). 
cbTiie lower tract of l a d  aforesaid, I direct to be sold by 

my personal representative, upon sucll credit as he may cleein 
expedient. 

To the living cliilclren of my sister Naner Tancy, I give 
twelve Ilunc!reil dollars, to be equally divided bet~recn then1 ; 
the share of Virginia, the wife of George W. S ~ ~ e p s o n ,  is to 
be paid over to and Iield by Qiles Nebme, in trust fdr the sole 
and sepn~.atc use of Virginin S~repso~i  aforesaid, so iollg as she 
lires, and n f m  her death, if she clics witllont a living cliilcl, 
to be equally diriiled among Iler surviving sisters. 

" XJ- will is that all niy &VCS slinll be eqnally cliviclecl 
among tllosc of' nl,y bro;hers'aallcl sistcrs' cliilclren n-110 may 
be living in Caswell conntj at  tlie time of nly death, and if 
there sliall not be properly enough away from the sale of land, 
and property of a ~)eris!lable nature, belonging to my estate, 
(and such 1:uicl only as I have directed to be sold), to illake 
the children aforesnid, living out of the county of Casmell, 
equal, in reference to the division of slaves, wit11 those living 
in the co~ulty, then I direct that the cllildren to ~110111 I give 
the sl:i~cs nfwcsnid, sliall pay to tliose liviug ont of tlie county 
such ~11111 of money as will be snfficient, tvgetlier vi th x-hat 
lncy arise from tllc sale of prol)crty afurcsnicl, to equaiise tlieiil 
:dl in the clistribntioi: of the slaves; but I dircct that the share 
of Elijali Graves, jr., shall be deli\-ered to ancl be lielcl by 
Llbisll:l. Slacle in trnst, xs aforesaid, for tlie sole and sepa!.atc use 
of' tlie wife of the said Elijah, and her chilclren, so 10ilg a, be 
lives, :mcl t!len to be equally cliviclcd between liis said wife and 
children. ;+ ;+ * All tlie residne of lny estate and effects, 
I give to the four youngest daughters of my deceased brother 
William Graves, namely, Isabella Dodson, Fanny Tuberville, 
Cornelia Tuberville and Virginia Graves." 
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The first question submitted in the bill, is whether Mrs. 
Swepson's share shall be assigned to her in slaves, or shall he 
made up in money. I t  is insisted by some of the legatees 
that, because Giles Mebane, to whom the legal interest in the 
legacy is conveyed, is not a citizen of Caswell county, but 
lives in Alamance county, she is not entitled to a share 
of the slaves in kind. 

Secondly. The bili alleges that the administrator has sold 
the land a i d  perishable property set apart for sale, and that 
the fund thus arising, added to the money on hand, and that 
arising from debts due the estate, and other sources, is insuffi- 
cient to pay the pecuniary legacies and debts, and to equalise 
the division of the slaves between the two classes of legateee. 
H e  says that there is nothing falling into the rcsidnum except 
the houses and lots in Yancyville. I Ie  asks the Court to in- 
struct him how to proceed in this case : whether the yecuniarp 
legacies shall abate, or shall he sell property to pay the whole, 
and if the latter, what propertyis he to sell? Shall he, in the 
latter alternative, sell slaves, or apply the money raised by 
selling the houses and lots falling into the residuum 8 

The plaintiff also asks the Court to " advise him upon the 
construction of the will generally." 

The several legatees interested in these questions, were made 
defendants, and filed answers, admitting the facts, but insist- 
ing on different views of the rules governing the case, according 
to their several interests. 

Cause set for bearing on the bill, answers and exhibit, and 
transmitted to this Court by consent. 

No  counsel appeared for the plaintiff. 
Hill and Bu$in, for the defendants. 

PEARSON, J. 1. Virginia Swepson is entitled to a share of 
the slaves. She was living in the " county of Caswell." The 
circumstance that Mebane, in whom the legal title vested, 
lived out of the county, does not affect the legacy. She is the 
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3enrjJicial owner. Indeed, the vi l l  speaks of her share in the 
slaws. This removes all doubt. 

2. The residue of :' tlie testator's estate and efYects," meails 
what is left after all liabilities are cliscllargecl and all tlie 
purposes of the testator arc carried, into effect. Conseqnently, 
the lots and houses in Taricyville must be sold, if, upon taking 
an account, it is fonnd necessary to sell any property other 
tlmi that directed to be soid. 

The fmcl for equalising tlie distribution of the slaves, is the 
money arising from the sale of the land and property of a 
perishable nature, with this restriction, such h d  o i ~ l y  as 1 
have diwcted to be sold. There is, then, a fhrtlier provision 
by which the children who get slaves are to contrihnte for 
equality of partition. This is a cltarge on the slaves as a dtri~ier 
?'&W/'t. 

The fund for the payment of clel~ta aild pecnniary legacies, 
is the same With this addition, i t  also e&xilds to the houses 
and lots in ~raneyville, which are not specifically disposed of. 
This presents a qnestion of " ~naid~alling." There is a fund 
common to both, and a f u r d  subject o d y  to one churge. Upon 
a well-settled principle of equity, this separntc Aind mnst be 
applied in aid of' the coimion fund; that is, the lots and houses 
must be applied to the paynient of dehts and pecnniary lega- 
cies, so that the commoa fund may, if possible, he made to 
cover both charges before tile ultilnate resort is niade to the 
slaves for contribution. 

3. The advice asked npon the construction of the will gcn- 
erally, is too vague and indefinite. 

There will be a decree in  pursuance of this opinion. The 
eosts will be paid out of the estate. 

PER CL-nr,m, Decree accordiagly. 
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RILEY S. GARDNEB and others against ALFRED PIKE and others. 

A debt clescribed properly in a deed of trust as to the amount-as to the 
time of its fnll~ng due-as the object for which it was created-as to the 
names of the mahcrs, and as to the corporation for whom the debt was con- 
tracted-shall not be rejected because of a variance in the descnption of the 
name of the payee from tiic true name. 

CAUSE removed from the Court of Equity of Randolph c~un ty .  
In  a deed of trust made to the defendant Alfred Pike, on 

the 14th day of July, 1856, by the Island-Ford Manufactur- 
ing Company, several debts are secnred in the first class, and 
are given a preference over other debts specified in the said 
deed, which latter debts are due to the plaintiffs. Among 
the debts, mentioned in the first class, is one which is describ- 
ed as follows: "To the North-Carolina Insurance and Trust 
Company, in the sum of seven thousand two hundred and 
eighty-fire dollars, due about the 19th of August, 1856, secar- 
ed by the note of John M. CofEn, John E. Brown, Jesse 
Thornberg, John Braason and A. S. Horney," and at the 
close of the list of these preferred debts, is this further de- 
scription, " all which debts were made to raise money for the 
said company, and the makers of saidnotes and securities there- 
on, made said notesfor the sole and exclusive benefit of the ~aicl 
company." In another part of this deed of trnst, the dekt is 
recited as being due to '' the North-Carolina Mutual Insur- 
ance and Trust Company." 

There is no such company as that tnentioned in the deed of 
trust in either of the clauses mentioned, and there was no 
note, bond, or obligation in existence, payable to such obligee, 
but there was existing, at the time of the execution of tlle deed 
of trust, a note payable to David P. 1'CTeir, treasurer of the Greens- 
borough Mutual Life Insurance and Trust Company, for 
the sum of seven thousand two hundred and eighty-five dol- 
lars, which fell due on the 19th of Augnst, 1856, which was 
signed by John hl. Coffin, John R. Brown, Jesse Thornberg, 
John Branson and A. S. Horney. 

This note had been executed, by the makers thereof and 
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the sureties, for the purpose of raising money for the said 
company, and not for any inclividual benefit to them. 

I t  was intended that this note shoulci be described in the deed 
of trust, as i t  really was, but, by mistake of the draftsman, 
the description varied from it in the particular above set forth. 

Tlie only cluestion in the case was, whether the debt thus 
described, was entitled to a preference as one of the first class 
of debts, or mllctlier it should be esclndecl; tlie plaintiffs, wlio 
mere the postponed creditors, insisting that it was not thus 
entitled, and pmying that it might be set aside, and the pre- 
ference yielded in tlieir favor. 

Mille~, for the plaintiffs. 
B. F. Jloor?e, for the defendants. 

I'ca~som, J. A similar question to that now under consid- 
eration, was presented in the case of Xil ler  v. C ' h e q ,  ante 
23. I t  is there said, " this is a latent, as clistingnished from a 
patent, ainljignity, and presents a question of identity as dis- 
t ing~~ished fro111 a question of construction." The authorities 
are esnminccl, and this is establisl~ed to be the true principle : 
" An error in some, out of several particulars of description, in 
a deed, bond, kc . ,  is not ft~tal, provided the erroneous por- 
tions of clcscriptiun may be rejected as smplusage, ancl the 
debt in question (or otller thing S L I ~ ~ ~ S C ~  to be clescribecl) call 
be suiliciently identified I J ~  the other particulars of clescrip- 
tion, in  regard to ~ l l i c l l  there is no error or disc~epancy." 

This 1~rinciple is ap1)licable to our question, and is decisive 
of it. The deed of trust describes, among others, a clebt in 
this manner: I t  is a debt of the Island-Fcrd I\~annfactnring 
Company, due to the iVovt7~-Cc~roZina 1SIntual Insurance and 
Trust Company; its amonnt $7,285; its elate about 19th of 
August, 1856; secured by the note of John M. Cofb ,  Jollrl 
E. Brown, Jesse Thornberg, John Bronson, and A. S. IIorney; 
and it  is a debt made to raise money for tlie said company ; 
ancl the i11al;ers of tlie said note made it for the sole and ex- 
clusive use of the said company. Now, as is said in ilfiller* 
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v. Cheriy, the clificnlty occurs in fitting the description to 
the tliing. If a debt answering t l ~ e  description in every par- 
ticular existed, that would be " the tliing." But there is no 
such debt. Tliere is, however, a debt which answers tliis de- 
scription in inany particulars, ancl the question is, car1 the 
particulars of clescription, in regard to wliicli there is an error 
or cliscrepancy, be rejected as surplusage, ancl leave enough 
to identi[y this debt as " the debt" set out in tlie deed ? The 
debt in question answers tlie description in these particulars : 
I t  is a debt of the Island-Ford DIannfacturing Company ; its 
an~onnt,  $7,285 ; its date 19th of August, 1856 ; i t  is secnred 
by the notc of Jolin 31. Coffin, Jolin R.  Brown, Jesse Thorn- 
berg, John Branson, and A. S. IIorney ; i t  is a debt made to 
raise nloney for the said conlpany; and tlie makers made it 
for the sole and exclusive use of the said company. Here 
are fire particulars of description pointing to this as " tlie 
debt." If it be not the debt, tliere is no debt of the sort in 
existence, for tliere is no other debt answering the description 
in a ~ ing le  particular. W e  are satisfied that these particulars 
of description clo identify tlie debt in question, as the debt set 
out in the deed of trust, arid the payrnent of wliicli is tliere 
~rovidecl for. 

I n  the particular of description as to the creditor, tliere is 
manifestly an error. Tlie debt is not clne to the Nortll-Caro- 
lina Mutual Insurance and Trust Company, bnt i t  is due to 
the Greensborongh Mutual Life Insurance and Trust Compa- 
ny, ancl is secnred by the notc of Co6n and others, payable 
to David P. Weir, tlie treasurer of the said company. There 
is no such corporation as the Korth-Carolina Mutual Insur- 
ance ancl Trust Company. Reject that part of tlie descrip- 
tion as surplusage, and we have seen the debt is sufficiently 
identified by tlie other particulars of description. 

W e  lay no stressnpon tlie fact, that Coffin and the other makers 
of tlie note by wliicli this debt is secnred, were the corporators of 
tlie Island-Ford Manufacturing Company, and the general 
scope of tlle deed of trust, as appears in its face, was to pro- 
vide, in the first instance, for the debts of the company, for 
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which the corporators had become individually liable; be- 
cause we pref'er to put the decision on the broad principle 
settled by iMiller v. Chewy, and not to weaken it by calling 
in collateral aid, when there is no use for it. 

PER Ccnraar, Decree accordingly. 





C A S E S  1N E Q U I T Y ,  
ARGUED AND DETERMINED 

I N  THE 

S U P R E M E  COURT O F  N O R T H  C A R O L I N A ,  

AT MORGANTON. 

AUGUST TERM, 1857. 

CHARLES McDOWELL and anoiher, Adm'rs. of JOHN E. BUTLER, 
aguinst RSCIIEL BUTLER. 

Where a bond was made payable to two, by several obligors, and one of the 
obligces became the adn~inistrator of one of the sureties, i t  was Iz'eld that, 
altliough tlle remedy as to such deceased surety was suspended at law, yet 
the rigl?t of the obligees to sue tlle principal obligor in a. court of law was 
unimpaired. 

THE bill alleges that the plaintiffs, as administrators of John 
E. Butler, sold the property of their intestate at public anc- 
tion, and that the defendant became the parellaser of some of 
i t  a t  the price of $1,777,50, and gave tlletn hei-sealed obligation 
for the same, w;tl) W. C. Butler, Thomas Butler and another, 
as sureties ; that she made a deed of trnst to secure the pay- 
ment thereof, and by the sale of tlie propertjr therein con- 
tained, $1,207,16 was made, and applied as a credit upon the 
said bond, and that the residue of the said bond is still due, 
and owing to them as administrators as aforesaid ; that Tho- 
mas Bntler and W. C. Butler are dead, and their estates in- 
solvent, and that the other surety, one IIarbison, is also dead, 
and left no property ; that their intestate's estate was much in- 
volved in debt, and that the assets which came to their hands 
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were insuEcient to liquidate the debts owing by  their intes- 
tate ; that clailns to tlie arnonnt of some three or four thou- 
sand dollars, against the estate of Samuel P. Carson, had been 
placed in the hands of certain attorneys in the State of Arkan- 
sas, for collection, and tliat, presuming on the availability of 
the said claims, they had snffercd jntlgiilents to be entered 
against them, beyond the amonnt of the assets that came to 
tlleir Iiands, and tliat part of tlie said jndgments is still un- 
satisfied ; tliat in consequence of tlie illdulgence extended to 
them b p  the creditors of tlie estate, tliey were enabled to in- 
dulge the defendant on her note, and t h t  hoping tllat the 
estate of 8. P. Carson ~ o u l i l  be good, tliey forbore to enforce 
tlie collection against her, bnt they liave been disappointed 
in the l ~ o g c  of collecting the saicl debt, and only the sum of 
$3,500 has been realised, and that the same has been applied 
to di.;chargc tlie debts against the estate of t l~eir  intestate ; that 
tlie plaintiff Charles McDowell, wit11 another, became tlie 
administrators of William C. Butler, and in consequence of 
the said administration, the remedy in behalf of the plaintiffs 
on the saicl bond, in law, was suspended, and there being a 
necessity for the residne of tlie amount of said boncl, for the 
p a p e n t  of debts as aforesaid, they pray tliat the defendant 
may be compelled, in Equity, to discharge the renlairider of 
her boncl. 

Defendant demurred, and tlie canse being set for argument 
on bill and demurrer, tlie same was sent to this Coort by con- 
sent. 

A w r y ,  for plaintiffs. 
Dickaow, for clefendant. 

I~ATTLE, J. The ground upon n-llicl~ tlie defendant's coun- 
sel places her demnrrer, is, tlmt the plaintiffs have a full and  
complete remedy a t  law against her ; and we cannot see horn 
tlle position can be successfnlly assailed by the plaintiffs. 
Tlie bond given by the clcfendant and her sureties, is either 
in itself, or by force of the act of 1789, (Rev. Code, ch. 31, 
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sec. 84,) joint and several, and the plaintiffs had a perfect 
r.ig7~t to sue the defenclant alone at law, notwitlistanding the 
suspension of their remedy against the estate of William C. 
Gntler, one of the obligors. The case does not come within 
the principle upon ~ h i c h  S a n c Z ~ s  v. Bean, I3usb. Rep. 318, 
TTas decided, upon the supposed analogy to which, we have 
no d o ~ ~ b t ,  the present bill was.filed. In that case the relator, 
x-110 was, in law, regarded as the plaintiff in the action, never 
had any right to sne in any court of law, upon the bond. By 
execnting the bond as one of the sureties of the constabIe, he 
disabled himself from doincr any thing, by which he could 

9 
liave a remedy at  law upon it. The Court say expressly,tlint 
" his right to sue depends upon the fact, that the bond was, 
in effect, delivered to him, or that a contract was made with 
him ; which conld not be ; as he could not, either by I~irnself 
or with others, deliver the boncl to himself, or contract wit11 
himself." 

In  the case now before the Court, no such objer$ion could 
liave been made against the bond when it was first delivered. 
The plaintiffs, then, had a perfect right to sue at  law, all the 
obligors, or any one or more of them. When one of them, 
William C. Bntler, died, and another obligor, together with 
one of the plaintiffs, took out letters of administration on his 
estate, the right of the plaintiffs to sue them was indeed sus- 
pended, but it in no wise affected their remedy against the 
present defendant, who was the principal obligor. She could 
have no eqnities for contribution against her own snreties, 
and there was, therefore, nothing, either in the technical forms 
of proceeding at law, or in the nice and refined principles of 
equity, to prevent a court of law from affording to the plain- 
tiffs a full and complete remedy against the defendant. She 
was undoubtedly bound by her bond when it m7as originally 
executed, and the act of plaintiffs, or either of them, in sus- 
pending, or even in extinguishing their remedy at law against 
one of her sureties, could not suspend or extinguish the right 
to sue her. 
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The demurrer is sustained, and the bill dismissed with costs. 

PER CURIAM, Bill dismissed. 

PHILIP H. BENICK and wije against JOHN BOWMAN, Ex'r., and others. 

Where a woman, upon the eve of marriage, made a conveyance of property to 
a trustee, to wlvhich she thcu had no riglit, but to ~vlvhich she afterwards 
acquired a right, I3eld that the property passed to the trustee by estoppel. 

Althougll it is usual, in suits against executors and administrators, for the 
settlement of estates and the payillent of legacies, to clircct tlie costs to be 
paid out of tlie fund, yet, wlicre the estate is very snlaII, an executor who 
makes costs, by relying upon an unrcasonablc objection, will be decreed to 
pay them personally. 

CAUSE removed from tlie Court of Eq~lity of Rutherford county. 
The bill was filed by P. D. Dcniclc and his wife, against the 

executor of the will of David Cowman, for the recoverr of 
legacies therein bequeathed to her. In the said will, certain 
specific items of property, such as cattle, beds and household 
furniture, were bequeathed to the female plaintifl, and a re- 
siduary clausc in the same, entitled her to an eqnal share of 
the property not otherwise specifically bequeathed. 

The executor set forth that, on the marriage of the plaintiff 
P. 13. Benick with his wife, the female plaintiff, n contract 
was entered into between tl~cm and one Cicero Ilinkle, to the 
effect that certain specific property, (naming it), wliicll is the 
same that is contained in the will of David Co\rman, as the 
legacy of tllc plaintiff Lydia, should rest in the said Cicero 
a5 trustee for tlie sole a i d  separate use and bencfit of the said 
Lydia. In which said mnrriagc contract it was fiwther stipn- 
latecl that tlie said Lydia, should have full power and anthority 
to acquire property or any estate whaterer, in her own name, 
and in her individual right; and the executor objected that 
he,had no right or authority to pay over these legacies, or any 
part of them, to Benick and his wife, but that the same vested 
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in the trustee, Cicero Hinkle, who is not made a party to the 
bill, but who should have been. 

By an interlocutory order, it was referred to a commissioner 
to take an account of tlie residuary fund, who reported a small 
sun1 ($20,19), in favor of Mrs. Benick. The report was not 
excepted to, and was confirmed. 

The came was set for hearing upon the bill, answers and 
former orders; and on the hearing, the &fendants7 counsel 
submitted a motion to dismiss the billifor the want of proper 
parties. 

B a x t e ~ ,  for the plaintiffs. 
Sh$p, jr., for tlie defendants. 

PEAE~ON, J. The effect of the deed was to vest the title of 
the property, specifically nmntionecl, in Cicero IIinkle; for, 
although Mrs. Benick did not then have the title, yet,  hen 
she afterwards acquired it, under the will of her father, the 
deed took effect so as to pass the title of the property by way of 
estoppel. In  respect to this property there is no controversy, 
the executor having assented. In respect to the amount to 
which Mrs. Beniclr is entitled, under the residuary clause of 
her father's will, the effect of the deed was to constitute a 
covenant by ~vhich Cenick agrees to surrender his marital 
rights, and to permit his wife to acquire property, and to hold 
i t  for her own separate use in tlie same manner as if she was a 
feme sole. In  regard to these fl~ture acqnisitions, IIinlile is 
not interposed as trustee, but the matter is put on the footing 
of an execntory agreement, to be enf~rcecl at the instance of 
the wii'e. 

I t  follon-s that IIinkle was not a necessary party. The 
motion to dismiss is disallowed, and there will be a decree in 
favor ot' the plainti&, for the amount reported. Tlle clefend- 
ant will pay plaintiffs7 costs. I t  is usud to direct the costs to 
be paid out of the fund, in suits against executors and admin- 
istrators, for the settlement of the estate and the payment of 
legacies ; but in this case, the fund is small, and i t  would be 
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imreasonable to allow tlie defencla~~t to consnme it by reljing 
on an objection which turns out not to be tenable. IIe 
ought to have settled and paid over Mrs. Cenick's portion 
of the residue, without suit, leaving it to her to move in tlie 
matter respecting the appointment of a trnstee to carry out 
t l ~ e  provisions of the inarriage agrcelnent. 

Pm CCIZIAX, Decree accordingly. 

JOI-IN A. FLEMING and others nyainst JAMES McKESSON, Adm'~., 
and TtTM F. BlcKESSON. 

Gcnrrally, the next of km cannot sue tlle debtor of the intestate, but where 
an administrator is manifestly under the influence of the debtor, and that 
lrifluence has been collusively exerc~sed to tilc injury of the Qext of kin, they 
nlay, in equity, have an account against the debtor. 

APPEAL from the Court of Equity of McDowell county. 
Tile bill of the plaintiffs alleges that they are the only 

cllilclren and next of kin of Samuel Fleming, who died in the 
year 1851, intestate, leaving the plaintiffs infants of tender 
\-ears, his only children ; that the deceased, at the time of his 
cieatl~, owned a large personal estate, consisting of slaves, 

grain, furniture, wagons, carriages, and debts due l h n  
by judgments, bonds, notes, acconnts, &kc. ; that a few dajs  
after his death, the defendant James 3hIiesson obtained spe- 
cia1 letters of administration on the estate of said Samuel, and 
in company with his son, the defendant William F. McIiesson, 
and in the absence of all other persons, went to the late resi- 
dence of the intestate, and took into their possession all 
his private papers, among which were three or more notes on 
the defendant William 3'. McIiesson: amounting in,the aggre- 
gate to over $6000, and receipts for payments made by him 
to said defendant, and obligations cancelled in relation to other 
business transactions between them ; that under these special 
letters, the defendant sold many articles of property of great 
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value, the amount of wliicl: the plaintiffs are ignorant, and 
upon the expiration of his said letters, to wit, at  - Term, 
1862, of the county of &lcDomll, the defendant Jarnes obtained 
general letters of administration on the said estate ; that under 
these general letters, lie proceedetl to sell all the personal 
property of the saicl intestate, arid iiiatle w l~a t  purports to be 
a true return thereof, embracing an inventory of the judg- 
ments, lJonds, notes, accounts and otlier debts of' the intestate; 
but they charge tliat, by collusion between llim and the said 
Wi1li:un F. DlcKesson, 11e failed to return the notes and single 
bills mllich tlie said William owed tlie said Samuel Fleming 
at the time of liis death, to wit, one for $2,250, due 10th of 
Kov., 1849, and nnotller for $150, dne 1st of Jan., 1851. 

The bill alleges that tlie clefendants further combiued and 
confederated together to clieat and clefi-and the plainti&, and, 
by collu&on, t l ~ e  said James suflered and procnred j udgments to 
be rendered in the Superior Court of Burlie county against Iiinl- 
self as administrator, in favor of the otlier defendant TVilliain, to 
wit, one for $S62,03; one otlier for $591,46, arid costs; and 
a t l i id  for $14G,03 ; that no ;)art of eitl~er of these judgments 
was dne from the deceased to the said Win. F. Ncl(esso11, 
and that recoreries inight have been snccessf'iilly rusisted if 
tlie defendant James had desired to do so ; but that, instead 
thereof, lie, by collusion, and for the benefit of liis son, allow- 
ed tlie said jndgnlents to be obtained witl~out sufficient proof', 
and withoat prodncing oil the trial the rebutting testimony 
~vitliin his possession and Bnomle(1ge ; that besides these 
amounts, tlie defendant James lias in liis hands other large 
sums wliich are clue and distributable among the plaintiffs. 

The prayer is, illat the said judgments may be declared 
void, and if paicl, tliat tlie said Wiii. F. McKesson be decreed 
to repay the amount, with interest and costs, to the plaintiffs, 
and that he be decreed to pay the saicl notes and bills and 
all other debts due and owing froin him to the said Samuel 
Fleming a t  his death ; and tliat the said James render a full 
account of his administration; with 8 prayer for general relief. 

The defendants severally demurred for the want of equity 
12 
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in the bill; and for further cause, that the bill alleges several 
and distinct grounds of complaint against several and distinct 
persons, and is thus innltifarions. 

The came was set down for argninent on the demurrers, 
and, upon argumcnt in the court below his Honor over-ruled 
the same, and ordered that the defendants answer; from 
which decree, defendants appealed to this Court. 

Baxter, for the plaintiffs. 
LY. W. JVoodJin, for the defendants. 

BATTLE, J. W e  have no hesitation in deciding that the 
demurrer of the defendant James McKesson must be over- 
ruled. The plaintiffs, as tlie nest of kin of his intestate, have 
a right to a f ~ d l  acconnt of his administration, and there is 
nothing charged in the bill to which he ought not to be com- 
pelled to answer. If he, by collnsion with the other clefend- 
ant, who is his son, permitted him to abstract notes from the 
papers of his intestate, he ought to be accountable for them, 
and he is equally liable if he fraudulently permitted his son 
to recover judgment against him upon feigned debts. 

The right of the plai~~tiffs to discovery and relief against 
the other defendant, the son, is, both upon principle and au- 
thority, equally clear. The demurrer admits the charge of 
collusion, and that being established, i t  is manifest that the 
father cannot be relied on to take the proper steps against 
his son for holding him to a just responsibility to the estate 
of his intestate. Besides, the plaintiffs seek to have the jndg- 
ments obtained by the son against the flather enjoined, and 
for that purpose the son is certainly a necessary party. I n  
&ack v. Long, 2 Dev. and Bat. Eq. 60, this Court decided, 
that though, generally, legatees cannot sue a debtor of the 
testator, because i t  is the right and duty of the executor to 
collect all debts, yet, where the executor was insolvent, and 
manifestly nnder the influence of the debtor, who was hia 
brother, and that influence was collusively exercised to the 
injury of the legatees, they might, in Equity, have an account 



AUGUST TERM, 1857. 319 
-- 

Fleming v. hfcKesson. 

against the debtor. I t  is true that, in that case, the executor 
was insolvent, but it will appear, from the opinion, that the 
Court based their decision quite as lnuch upon the improper 
influence exercised by the debtor brother over tlie executor, 
to the prejudice of the legatees. 

In the present case, assuming, then, collnsion between the 
father and son, as charged in the bill, to be true, the power 
of the son over the father, will undoubtedly be used in a man- 
ner detrimental to the interest of the next of kin. 

The counsel for the defendants have referred us to the case 
of Pearse v. IJewitt, 7 Sirnons, 471, (10 Eng. Ch. Rep. 159,) 
as an authority against the right of the plaintiffs to make the 
defendant William F. McKesson, a party. That was a case 
where the devisees and legatees, nnder a will, filed a bill 
against the trustees and executors, and also against the mort- 
gagee in possession of a part of the estates, alleging that the 
trustees and executors, colluding with the mortgagee, refused 
to make him account for the rents which he had received, or 
to redeem the mortgage, and prayed for an account of tlie 
testator's assets, and that the mortgage might be redeemed. 
m e  mortgagee filed a demurrer for multifariousness, which 
was sustained by the Vice Chancellor, Sir LANCELOT SHADWELL, 
upon the following grorrnd : "If he (the mortgagee) is never 
to  be freed from his snit until the accounts of the personal 
estate have been taken, he will not be placed in the situation 
in which he ought to be, because he has a right to have the 
account of his principal and interest taken at once, and a day 
fixed either for the payment of it oi  for a foreclosure, and 
not to await the result of taking the accounts of the personal 
estate, and other matters in which he is not at all interested." 
In  the course of his remarks, the Vice Chancellor referred to 
the case of Boran v. Simpson, 4 Ves. Jr., 651, which had 
been cited to show that a party interested in the personal 
estate of the testator, had a right to sue a debtor to the estate, 
where there was collusion between him and the personal rep- 
resentative. But he remarked, that tlie right to sue extended 
only so far as was necessary to obtain payment of the debt 
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I i e  also referred to the case of Burrmcghs v. E l t o n ,  11 Ves. 
Jmi'r., 99, decided by Lord ELIION, which he said was much 
discussed, and decided the same principle. I Ie  closed his 
remarlis upon those two cases by saying, that the creditor 
migllt " sue to the extent to wl~ich i t  was necessary that he 
shoulcl sue for rediiing the debt, in older that i t  might be 
made available f'or the payment of what was due to llin~self 
and the other creditors of the testator, because the hand which 
ought to receive the debt ~vonld not be stretclied out to re- 
ceive it." " Those cases. liowever, (lie adds) differ from the 
present, for there, tlie sole object mas to recover the debt, but 
this not only seeks to redeem tlie ~ilortgaged estate, (to which 
purpose it ought to have been confined, so far as he was con- 
cerned,) but relates to a rariety of other inatters in which he 
has no interest, and tlierefhre, thc cases cited have no analogy 
to the present." 

W e  think the situation of the defendant TTin. F. McKes- 
son is very differerlt from that of tlle mortgagee in  the case 
to which his counsel refers, and is more like that of tlie debtor 
mentioned in the cases therein cited. H e  is charged to be a 
debtor colluding with the administrator, his own fkther, not 
only for tlie purpose of avoiding the payment of the debts 
which he justly owes the estate, but actually seeking, by 
means of such collusion, to recover from tlie estate, debts al- 
leged to be due him, which, in fact, never existed. If the 
charge of collusion be trne, as admitted by the demurrer, it 
would be contrary to all hu~nan experience to expect that the 
i'ather " will stretch oat his hand to receive the debt" due 
from his son, or to prevent the collection of the judgments 
which tlie son has obtained agailist hirn. 

Under the circunistances, it seems to us, that he is a neces- 
sary party, and his demurrer must be over-ruled. 

The plaintiffs are entitled to a decree, over-ruling both de- 
murrers, with coets, and requiring both defendants to put in 
answers to the bill. 

PER CURIAM, Decree accordingly. 
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MICHAEL FRANCIS against JAMES R. LOVE. 

I11 1844, s pmol agreement was made by the defendant to convey a body of 
land. In  1548, the defendant, in writing, recoguised the agreement, and 
p~ofessed a d l i aguess  to perform i t  After this, tlie plaintiff removcd from 
the State, and for SIX years took no steps towards the colnpletion of the 
contract; during which time the dcfellclant put valuable improvements on 
the la~ltl, l u  1854, the plaintiff filed his bill for a specific pwformance. 
I-leld that the plaintiff had laid by too long, and that hc was not entitled to a 
specific pelforlnance. 

Cause removed from the Court of Equity of IIaywood county. 
In the year 1844, the defendant entered into a parol agree- 

ment to sell and convey to the plaintiff a small body of land, 
the snbject of this snit, i ~ ~ c l n d i ~ i ~  a mill seat, and, as a consid- 
eration, the plaintiff was to give tlie defendant credit for the 
price out of a claim for a t to~-ne~s '  fees, whicll the latter owed 
the fbrmcr. In 1848, the plaintiff wrote to the defendant, in- 
closing him a blank deed, and stating that he wished the 
matter brought to a close. This letter was accompanied with a 
survey which the plaintiffllacl had made by the county surveyor. 
Upon tlie reception of this letter, the defendant sent a letter 
in reply, in n-hich 11e ~.ecog~iised the parol contract as stated 
in  plaintiff's letter, and professed his willingness to abide by 
:mcl perforni the sime, but asked a little time to ride round 
the premises, to satisfy llirnself that the survey sent Iiirn ~ v a s  
accurate. Xotl~ing fnrtlier Iras clone Gy either party towards 
executing the agreement until the Sear 1554, when the 1,lain- 
tiff demanded a specific yerf'onrlance, and shortly afterwircls 
filed this bill to enforce it. 

The defendant answered that, r e v  sliortljr after the above 
recited letter was written, the plaintiff removed from the State, 
and took no steps towards complying with the terms of their 
agreement, aud that he believed froni his conduct, he had 
abandoned all purpose of clainling a fulfillment of their bar- 
gain; that acting on t l~is  impression, he had, himself, gone 
on to improve the land, and had expended considerable sums 
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of money in doing so, and insisted that i t  would be unrcasona- 
ble at tliis late day to conlpel lliill to make such conveyance. 

Tliere mas replication, and proofs were taken, wllich fully 
sustain the defendant's averments. The cause was set down 
for hearing and sent to this Conrt. 

Jos. P. Jorden, for the plaintiff. 
Baxter, for the clefendant. 

Nnsrr, C. J. The bill is filed to procure a specific perform- 
ance of a contract for tlie sale of land. The contract was made 
in 1844, and was by parol. Tlie bill vas  filed at  Fall Term, 
1854, of Ilaywooc! Court of Equity. In liis bill, the plaintiff 
states that: in 1848, he made a written demand on the clefend- 
ant to execute liis contract by conwjing to him the land pre- 
viously sold, which the defendant declined doing at that time. 
The plaintiff soon thereafter, as sl~own by the testinionp, left 
tlie State, and did not return until 1854, when the bill was 
filed. I n  tlie mean time, the clefendailt, as he states in his 
answer, believing that tlie plaintiff had abandoned his con- 
tract and did not wish to proceed in it, expended a considera- 
ble amount of money in i~nprovirig the land. The plaintiff. 
can not sustain his bill. 

When, in a contract, a particular time is specified for the 
performance of an act, time becomes, or may become, of its 
essence ; if, liowever, no time is specified, within which a per- 
formance is to be made, the partg to the contract who n-islies 
to enforce a specific performance, m w t  come forward within 
a reasonable time to demand it. Tlie contract was made in 
1S44, and tlie bill not filed until 1854, ten years thereafter. 
A portion of tliis time is not to be counted, to wit, from 1844 
to 1848-four years. From 1848 to tlie filing of the bill is six 
Sears, dnring ~ h i c l l  the plaintiff makes no effort to enforce 
his rights ; on the contrary, lie leaves tlie State, and does not 
return until 1851, just before the bill is filed. The defendant 
mas well justified in believing that the plaintiff liad abandon- 
ed his contract, and that 11e was at  liberty to proceed in irn- 
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proving the land. I t  u-odd be doing injustice to the defend- 
ant, after such delay on the part of the plaintiff, and after he 
had deaIt with the land as if' discharged from his contract, to 
permit the plaintiff to come forward and insist upon a specific 
performance. What is reasonable time within which such a 
claim as this is to be preferred, the Court must decide under 
the circumstances ; and we a1.e of the opinion that the plain- 
tiff has Iaid by too long, and that he has not preferred his 
clairn within reasonable time. See 3fcDowelZ a d  others v. 
Slims, 6 Ire. Eq. 276. Admitting that the letter of defendant 
in 1848 bound him, there was nothing to bind the plaintiff, 
and it would be unreasonable to keep the defendant bound for 
six years. Hlizell 7. Burnett, 4 Jones' Rep. 249. 

PER CLTRIAM, Bill dismissed with costs. 

TILMAN BLALOCK and another against WILLIAM A. PEAKE and other*. 

Where the sureties of a sheriff have had to pay money for the default of a 
deputy, in not taking a bail-bond from a defendant in a writ, they have a 
right in equity to be substituted to the rights of the sheriff' against such 
deputy, and to resort to a fund which he had secured from the defendant 
in the original writ, to indemnify himself against the consequences of the 
same default, 

CAUSE removed from the Court of Equity of Yanny county. 
The bill alleges that one John J. Evans sued out a writ in 

the county court of Pancy, against the defendant Abner Hal- 
comb, and one Henry S. Halcomb, which was duly executed 
on the defendants therein named, by the def'endant William 
A. Peake, as the deputy of Thomas Wilson, the then sheriff 
of that county, on the 10th of May, 1840 ; that Peake failed 
to take a bail-bond from the IIalcornbs, and by reason of such 
default, the plaintiff Evans ran a sci. fa. againfit Wilson, the 
sheriff, to subject him as special bail of the I-Ialcombs, on 
whicll he recovered judgment for -, being the amount of the 
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judgment, with interest and costs, which Evans had recovered 
in  his action agairi.;t Ahner and IIenry Halcomb. This jndg- 
n ~ e n t  was rendered a t  Fall Term, 1848, of the Snpcrior Court. 

At October Term, 1839, of Tancy county court, Wilson, the 
sl~e~*ifY, renewed his bond, and gare  the plai~~tiffs,  Tilrnan 13le- 
lock and Thomas Ciiker, as his sureties, 1~1licl1 bond continued 
in force until October TCIW; 1840. Iirlmediately after the 
renewal of his Loud as slheriff, Wilson appointed the clcfendant 
JVilliam A. Pealie his deputy for that year, and took a bond 
for the faitliful perfor~nance of his duty, with Abner IIblcomb 
and one Willie C. Xailey ;is his snrcties; that previonsly to 
the term a t  ~r11ich Evans' jndgli~ent against Wilson was re- 
covered, to wit, the Fall Term, 1848, of Yarlcy Sti1)erior Court, 
Wilson had become insolvent, a11c1 left the State without pay- 
ing this recovery; that Evans then snecl on the official bond 
of the slierifY, and recoverccl in the Superior Court from his 
sureties, the plaintiffs ltlalock and ILtker, the unsatisfied 
a ~ n o u n t  wllicli lie had recovered fronl Wilson, tllc sl~eriff, in 
1548, (vide ICouns I-. Blnlock, 2 Jones' I k p .  377); that Wil- 
son is clead, insolvent, a l ~ d  E1:docli has adn~inistercd on his 
estate, and made l~ilnself a party to this suit in that cl~aracter ; 
that the defendants EIalco~nb and Jhilcy are citizens of Ten- 
nessee, and are both illsolvent ; that I'eake is an inllaLitaiit of 
Xaclison co11nty, and is amenable to the jnrisdiction of the 
conrt ; that the said Peake, by a bill in equity, wllicli lle filed 
i11 said county agaiilst L 1 l ~ ~ ~ c r  IIalconlb, 11as seculal certain 
property wl~icli is in his hands, to il~deinnify I~i~nself 'f i .o~n loss, 
by reason of not taking a bail-bond from the said Ilalcoml). 

The prayer is that the plaintifh may be sn1)1-ogated to a11 
the rights of Wilson, the sheriff, against the defendants, and 
that the fund provided by Peake for his indemnity, may be 
subjected for the indemnification of the plaintiffs who h a r e  
paid the debt. 

Tllere was a deinnrrer, and a joinder in  demurrer. 
The cause being set down for argument was sent to this 

Court. 
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Gaither and J. Tl? TVoodjih, for the plaintiffs. 
Avery, for the defendants. 

FEARSOX, J. When the sureties of a sheriff are con~pellctl 
to pay money by reason of the default of a deputy who has 
given a bond with sureties to the sheriff for the faithful dis- 
charge of his duties, tlic application of the doctrine of substi- 
tntioi~ is established. Brinson v. T h n n s ,  2 Jones' Eq. 474. 
This disposes of tlie delnwrer; for a demurrer which is bad 
as to part, is disallowed altogether. As the defendant is ob- 
liged to put in an answer, the Court will not take the trouble 
to look into tlie hill arid point out the parts that need not he 
answered. In  this case, tlie clemnrrer is also bad as to the 
other part. 

Tlie slicriff had a right to resort to the fund wliicl: his dc- 
p t y  had secured for his indemnity, and the same principle 
of substitution, (which is a very beneficent one, and well cxlcn- 
lated to promote the ends of jnstice), gives his sureties an 
equity whereby to reach the fund for their indemnity. 

Pm C u a ~ a x ,  Demuwer over-ruled. 

El'IlRhIM E. GREEXLEE and urge ngninat CIIARLES JfcDOWELL. 

Where the same pcrson was nilniinistrator of a 11~1sband and guardian to the 
heirs of his wife, an11 he took a receipt, upon a dieburscment, in his chaixc- 
ter of atlrninistrator, the O I L U S  of conrerting it iuto a voucher against his 
wards, on the pound of rnistalie, is upon I~im. 

One fund canuot be subjected to the relief of another, upon the pi.inciple of 
substitution, unless i t  be made to aplmr,  clearly, that the former fund 11-as 

liable to the debt ~vllich the latter has disc11:irgecl. 

C A ~ E  removed from the Cowt of Equity of Ewke connty. 
The bill was filed by tlie plaintiffs against tlie defendant as 

their guardian, for an account and settlement of his gnardian- 
ship. 

The case was referred to the clerk and master of Bwke 
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county, to state an account, wliich lie accordingly did. The 
defendant filed various exceptions to the report, all of which 
were withdrawn in this Court but the one relative to tlie item in 
the list of vouchers filed, riiarkcd No. 4, which is as follows : 
" Received of Thornas Butler, administrator of W. C. Eutler, 

deceased, two llnndrcd and twenty-nine dollars and forty-seven 
cents, in full of one sixth of tlie anlount of a judgn~cnt I ob- 
tained in Bnrke county conrt, against tlie estate of Mary Tate, 
administrator, LC-c., as will fidly appear by refe~ence to said 
judgment; and fwtl~er ,  I release any fwtlier claim I liave on 
said W. C. Butler's estate in said judgment; this 3rd of Au- 
gust, 1844. SAMUEL RE~IAND." 

A record was proclncecl showing that Samuel Newland sued 
the administrator, de bomk ~ j o n ,  of Mary Tate, to the county 
court of Burke, and at tlie July Tenu, 1839, recovered a 
jndgment for $1039,34, wit11 iiitel-est, $266,58, and that the ad- 
ministrator had fully administered, and that there were no 
assets wherewith to satisfy the said debt and costs, and it was 
ordered that a scire fctcias issue against the heirs-at-law of 
Mary Tate. 

No scire facias appears among tlie records of Burke county 
court, but extracts from the calendar of cansesare made, stat- 
ing a case in favor of " Samuel Kewland against the heirs of 
Nary Tate," with the worcl " sci. fa." written opposite to tlie 
case, which was continued from term to terni, from October, 
1839, to ~ ~ r i f ,  1862, when one of these extracts shows that 
the death of TVilliam C. Butler was suggested, and a t  Ju ly  
following, is this entry : "Death of W. C. Butler suggest- 
ed-abated as to W. C. Butler. Judgnient according to mi. 
fa.," and on the calendar of January Tern,  1843, appears 
as follo~m: "Abated as to W. C. Butler and TT. J. Tate. 
Judgment according to sci. fa., for $1121,82, of which sum 
$S55,30 is principal; to bear int. from July 25, 1839, $12,65 
cost, against the real estate of the 1ieil.s-at-law of Nary Tate ; 
stayed twelve months." 

Thomas Butler was the administrator of W. C. Butler, and the 
guardian of his cliihlren, who are the heirs of his wife, 2nd it 
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is contended that the above payment was intended to be made 
by him in the latter capacity, and not in tlie former. If it 
is allowable to him in the capacity of guardian, the defend- 
ant, who is the surety on his bond, and his successor as guar- 
dian, is entitled to the benefit of it. 

The receipt was rejected by the master, and the defend- 
ant  excepted. 

Avery, for the plaintiffs. 
N. FP. Wood&n and Gaither, for the defendant. 

PEARSON, J. All the exceptions are withdrawn bnt that 
relative to voucher No. 4. That purports to be a receipt 
given by Sa~uuel Newland to Thomas Butler, ad?/ni?~istratur 
of Williarn C. Butler, in full of one sixth part of a judgment 
against " the e8ta.k of N a r y  TLte, administrator." 1'1.irna 
facie, therefore, it is not a proper voucher in favor of tlie de- 
fendant, who standsin the placeof Thomas Butler, ccs qucwdian 
of the heirs of William C. Butler. The onus of offering an 
explanation and proving that the sum referred to was properly 
chargeable against tlie heirs, so as to convert it into a voucher 
for Thomas Butler as guardian, is upon the defendant. W e  
concnr with tlie master in the conclusion that these facts have 
not been satisfactorily establislied, and the exception is over- 
ruled. 

By the way of explanation, it is suggested that the receipt 
was intended to be drawn to Thomas Butler as gnardian, and 
was, by mistake of the clraftsman, written to liitn as adminis- 
trator, (he being the administrator of Win. C. Butler, and also 
gnardian of his children.) In snppbrt of this position, tlie de- 
fendant relies on tlie fact that the debt to Newland m s  origi- 
nally due by Mrs. Tate, who was the mother of the wife of 
William C. Butler, all three of 1v11om were dead. So that, as 
was contended, William C. Butler was not, in fact, liable for 
the debt, but the liability was npon his wife as one of the 
heirs of Nrs. Tate, and after the death of A h .  Bntler, fell 
upon her heirs, ~ d i o  were the wards of Tllomas Butler, and in 
behalf of whom he paid the money. 
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T h e  are two facts wliicli oppose this suggestion, and tend 
to show t h t  there was no mistake, arid tltat the iri tentio~~ was 
to pay the moliey as adn~inistixtor and take a voucher ac- 
cordingly. I t  a1)pears 1 ) ~  tlie record that Kewland took a 
judgme~it  agaiilst tlie administmtor of Nrs. Tnte, nclniitting 
the plea of " no as-cts," a~icl issned a sci.,%. against her heirs. 
To this, Willialn C. l h t l c r  and wife were parties clefen~lant\~ 
It is. not slu)\rn wlietl~er Xrs. Entler died b c f o ~ ~  or after the 
dc:~tll of 11e1- ll11h1)ancl. If slle snrvived Iiini, then hi7 ireit2s 
could not be  made liable, unless a j ndgrncnt was taken :qpirlst 
her atlmillistrntor, and the fact establisliecl that she left no 
perbond ebtatc subject to the p a ~ i n e n t  thereof. 

J h t  if we assitlne t h t  the 11u.;ba11d sl:rvir.ed, then i l  sec~lls 
that the ~(v'.,fiftl. w;lc still lmxeetled on against liim until his 
death. A t  Alrl-il Tcriu, 1842, liis death is snggci;ted. A t  
July Term follo\ving, t l ~ e  sci. f'a. was abated as  to Iii~n. From 
this it would secnl t l ~ n t  tlie parties acted nnder the i~npression 
that he was 1i;ble filr the debt, and that after his death, his 
aclministrator paid it as a clebt dne by liis estate. This infer- 
ence is p u t  beyond all q~lcstion by the fact that, in tllc receipt 
under consiclel-aiion, Sex-land adds n wlmxr? of all furtlier 
claim on his part : p i n s t  the estate of ll;'llInm C'. L ' u t l e ~  i n  
said j d y i ~ e n t .  

So, there w;ts no nlist& as to the film of tlic ~.eceipt. Bnt 
it was insisted that nltllo~iqli the iiloney was paid, as npon a 
clebt of Tl'illiain (3. Ijutlcr. o r ~ t  of f11nds belonging to his estate, 
se t ,  nnder tlledoctririe of "snl)~titution," it can be set u p  against 
the Iieirs of 1111s. J:nt!er. If' a tllirtl 11erso11 had been the ad- 
~ninihtrxtor of \Ti!li;l~l C. Xutler and ~ n : d c  the payment. it 
wc311lcl 11,zve tnlien (I .  101,y ahoot to reacli tlie lieirs of Mrs. 
lh t l c r ,  upon tlie l)ri~rciple of snbsfiE~~tion or any other princi- 
~ ) l c ,  for n debt ot' Xrs.  Tate. It n ~ n s t  be b o ~ n e  in ruind that 
tlie plaintift's are entitlc(1 to tlie land as the lieirs of their 
~riotlier, and do not sncceeil to i t  as the 1leil.s of their grand- 
mother. 'We are at a loss to see ally ground upon which 
Tl~oinas Butler can be allow-ecl to take any benefit fi.oli1 the 
'zcciclent that he nas  the administrntor of William C. Xutler, 
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and also the guardian of the children. But waiving the ob- 
jection tliat the payment was officious, and admitting that 
an aclminist~.ator, or guardian, is at  liberty to pay off debts 
without incurring the costs of a snit, yet it is clear, that if he 
does so, under circulustauces like the present, he is bonnd to 
prove fally the liability of the f w d  in regard to which he 
seeks to use the payment as a voucller in his discharge. 

The form of this receipt furnishes an inference, that Wm. C. 
Butler had become liable to pay this debt as a debt of his 
wife; but ~vaiviag that clifficulty, under the law, as it was at  
the time this transaction took place, land descending to an 
heir was not charged with the debts of the ancestor, except 
for two years after the death. The debt of the ancestor became 
a debt or' the heir in respect to the land, and not as a charge 
on the land so as to be a clog upon alienation, (Rev. Stat. ch. 
63, see. 15 and 16,) for which the heir might be made liable 
if the personal estate was insufficient. In order, therefore, to 
reach the heirs of Mrs. Butler, i t  is necessary to prore tliat i t  
was a debt for wl~ich she was liable. Here the defendant 
fails. There was a judgment against the adnjinistrator of Mre. 
Tate, ascertaining the debt so as to bind the heirs, but they 
were not bonnd on the question of personal assets. Upon the 
sci. fa. they could make up a collateral issue and go into the 
question ; but the sci. fa. mas permitted to abate, and that 
question m7as not passed on in a way to bind Mrs. Bntler, and 
we have nothing to snpply it. There is no proof before us 
binding upon the heirs, which shows that the personal estate 
of Mrs. Tnte was insuflicient to pay this debt in the due course 
of administration. 

Again, suppose it be admitted tlmt this was a debt for 
which Mrs. Butler was liable, then the question is, has the 
liability of the plaintiffs, as her heirs, been established ? In  
order to this, it mas necessary to take a judgment against her 
administrator, and issue a sci. fa. against her heirs, so as to 
fix them. No snch proceedings were had, and there is no 
p~oof  to supply the want of it. For aught that appears, Mrs. 
Butler, supposing her to have died in the life-time of her hus- 
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band, had choses in action, or effects not reduced into pos- 
session by the husband, which would constitute a fund in the 
hands of her administrator, for the payment of her debts. 
This may suggest a reason why the administrator of the hus- 
band paid the debt. But it is snfficient to say, that the de- 
fendant has not made the proof necessary to establish the 
liability of the heirs, so as to entitle him, under the doctrine 
of substitution, to convert this receipt into a voucher for him 
in discharge of the fund with which he is chargeable as the 
guardian of the plaintiffs. 

PER Cn~tmar, The exception is over-ruled, and the 
report in all tllirigs confirmed, 

JOHN E. PATTON ared &hers against THOMAS S. PATTON and dhers. 

Where a legacy is charged with a certain sum, bearing interest from a given 
day, which is long before the death of the testator, but it appearing that 
the said legacy had bet% advanced to such legatee before the day specified 
for interest to accrue, BZd that he was properly chargeable with interest 
from that day. 

P E T ~ O N  ~KI rehear a decree, made at August Term, 1856. 
The cause in which this decree was made is wported in 

2nd Jones' Eq. Rep. 494, which gives a view of all the facta 
necessary to the decision of the questions then arising. It 
becomes necessary, however, to the elucidation of the points 
raised by this petition, to state further, that in the 14th item 
of the will of James Patton, sen'r., he bequeaths as follows : 
';To my daughter Ann E. Pel-kirrs, $5,628, to be paid her 
and her children in equal proportions, at such periods before 
lier youngest child shall attain the age of twenty-one years, as 
my son James may, in his discretion, consider best, with in- 
&west from the f i s t  of Nay,  1837." * * " Of the legacy 
to my daughter Anp, I direct that two thousand shall be paid 
by my four sons (John, James, Thomas and Benjamin,) in 
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equal proportions-$500 each, out of the legacies to them 
given." The will was dated on 1st of October, 1835, and the 
testator died in 1845. 

In  the report of the commissioner, i t  appears that John E. 
Patton was charged, by hiin, .with interest on the $500 which 
he  was directed by the will to contribnte to the legacy of his 
sister, Mrs. Perkins, (now Mrs. Smith,) from 1st of May, 1837, 
lie having had possession of the property bequeathed, during 
the whole time since 1835, which more than doubled the 
amount, being in the aggegate $1070. In  their argument to 
the Court, the petitioners' counsel contrasted the magnitude of 
this sum with that against Thornas S. Patton, upon which in- 
terest was only counted from 1845, the time when he came 
to the enjoyment of his legacy. See Pat ton v. Patton, ubi 
supra. The prayer is to modify the decree so as to allow in- 
terest on his part of the legacy to Mrs. Smith from the year 
1845, the date of the testator's death. 

Gaither and N. TP. Wood$n, for plaintiffs. 
Baxter and Awry, for defendants. 

BATTLE, J. There is no error in the decree so far as i t  af- 
fects John E. Patton. The testator, whose will was made in 
1835, gave him, by the 2nd item, a considerable amount of 
property, consisting of both real and personal estate, which 
he says he had already put him in possession of; and which, 
of course, he was then enjoying. In  the 14th item, the testa- 
tor gives to his daughter Ann and her children a large legacy, 
to be paid with interest from the first day of May, 1837, and 
says that, of that legacy, his four sons shall each pay $500 
out of the legacies given to them. The clerk and master was 
therefore right in charging John E. Patton with interest from 
the 1st day of May, 1837, as shown by his report. 

The testator gave to his son Thomas, directly, but a very 
small legacy, to wit : the stock, &c., on the Swannanoah Farm, 
and in conseqnence of the dealings between him and his bro- 
ther J a m e ~ ,  the executor, he did uot get the benefit of it as a 
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legacy until the death of the testator in 1545, i t  being shown 
by the report, that interest is calculated in his favor from that 
time only. I t  woulcl seem, then, to be just that lie should not 
be charged with interest on the legacy to his sister until that 
time. But if that is not so, still Jolm has no right to take 
exception, as he is clearly chargeable with interest from the 
time mentioned in the will, to wit, tlle 1st of May, 1837. Iiis 
petition to rehear, must therefore be dismissed. 

We have referred to the decree so far as i t  affects Thomas, 
for the purpose, only, of explaining the reasons why we over- 
rule the petition of John E. Patton. We cannot give any 
direct opinion upon the case of Thomas, until i t  is properly 
brongllt before us. 

PER CURIAM, Petition to rehear dismissed. 

JOHN R. DYCHE against A. J. PATTON and others. 

Tliis Court will not set aside a verdict obtained in 3, court of law by perjury, 
and order a new trial, unless the witncsq, on whose testimony the verdict 
was given, llav been conrictetl of perjury, or has died since the trial, so that 
his conviction is rendered impossible. 

CAUSP, transmitted from the Court of Equity of Cherokee county. 
The bill alleges that the plaintiffs were sued in an action of 

trover, by the defendant, to the Superior Court ofMacou county, 
for the coriversion of certain store-goods, to which the defend- 
ant set up title as a purcl~aser from Morris and Colvert ; that 
the plaintif& were constables in the corunty of Cherokee, and 
having judgn~ents and execntions in their llands against the 
said firm of Morris and Colvert, they levied upon these goods, 
and having sold them, applied the proceeds to tlle satisfaction 
of the executions in their hands ; that upon the trial of this 

,suit, one Gideon F. Morris, the father of J. C. Morris, one of 
the said firm of 3Iorris and Colvert, appeared as a witness in 
behalf of the plaintiff in that suit, and falsely and corruptly 
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swore that he, acting as the agent of the said J. C. Morris, 
made a bonn $dc sale of all tlie said store-goods to the plain- 
tifi, before the executions in their hands were levied on the 
same, and before any lien attached on tlle said goods in favor 
of tliese executions ; that by means of tlie said false oath, the 
said A. J. Patton was enabled to recover, and clid recover, 
from the plnintifls, a large sum of money, to wit, the sum of 
$3550, with costs of snit, amounting in all to $741 ; that the 
said A. J. Patton well  line^ that the said oath of the said G. 
3'. Morris was false, and that he wilfully and corrnptly snb- 
orned and procured the witness Norris, tlins falsely to testify 
in his behalf; that plaintiffs had jnst founcl ont, during tlle 
week in which the bill was filed, tliat they could prove tho 
falsity of the testiinony given by tlie said G. F. Morris on 
the trial aforesaid ; tliat they are now able to malte sncli proof. 

They pray for an injunction, and for such other and further 
relief as the nature of their case may require, and to the Court 
may seem meet. 

The answers of the defendants denied fn11y tlie facts alleged; 
and at tlie August Term, 1853, oi'the Snpreme Conrt, the jnclg- 
ment dissolving tlie injunction previously obtained, was affirm- 
ed. (See 8th Ire. Eq. Eep. 592.) 

The bill vas  continned over as an original bill, and testi- 
mony talien in the cause; but as tlie opinion of tlie Court pro- 
ceeds on the want of equity in the plaintifl's bill, it is not 
deemed necessary to note further the facts stated in the an- 
swers or the proofs. 

The cause being set down for hearing, was sent to this 
Court for trial. 

J. P. T%oc@n, for the plaintiff. 
Baxtw, for the defendants. 

NABH, C. J. The bill, in substance, is to procure a new 
trial of a cause which had been previously tried between the 
parties, in  the Superior Court of Jlacon county, upon the 
ground, that the verdict was obtained on the evidence of 

13 
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one Gi~leon Morris. who had committed perjury in swearing 
to the facts he did. The bill charges that the defendants, Pat- 
ton and Colvert, were guilty of subornation of perjury, in 
procuring Morris to give such evidence. The power of a 
court of equity to interfere, by granting a new trial, when 
the judgment had been obtained, at law, by perjury, is not 
denied. This doctrine was recognisecl in this Court, in the 
case of I'eayrccm v. h'iny, 2 I-Iawks7 Rep. 605. There, the bill 
charged that the verdict had been obtained by the perjury of 
one Jenks, who had confessed it on his dying bed, and a short 
time before his death. The Court granted the relief prayed 
for; but his Yonor, Chief Justice TAYLOR, in pronouncing 
the opinion of the Court, observes, that "the death of Jenks, 
the witness, before the complainant knew by what witness 
his declaration could be shown, rendered a prosecution im- 
possible." This was said in answer to a case cited in the argn- 
ment by the counsel of the defendant. The case was T o r y  
I-. Y O U ~ L ~ ,  Prec. in Ch. 193, in which the Lord Keeper de- 
clared " that the relief must be grounded upon new matter, 
and not what was tried before. When it consists in swearing 
only, I mil! never grant a new trial, unless i t  appear by deed 
or writinv or that the witness upon whose testimony the vw- 

a'. 
diet was yzven, has been convicted of perjury." I t  is evident 
from what fell from the Court in Peagram's case, that s~lch 
n-ould have been their decision, but for the death of Jenks, 
the perjured witness. The power, so to interfere By a court 
of equity, in granting a new trial in a case at law, is one ca- 
pable of great abuse, and has always been exercised with 
great caution, and ought never to be applied to any case 
where the party applying has been guilty of any laches. In 
2 Vernon's Rep. 240, a judgment was obtained at law upon a 
forged bond, and the defendant was surprised ; in consequence 
of all the pretended witnesses to the bond being dead, a new 
trial was granted. 

In this case, Morris, the witness, and Patton and Colvert, 
the alleged suborners, are all alive, so far as the case discloses 
the fact, and are now all within the jurisdiction of the Su- 
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perior Court of law of Macon county. The  lai in tiffs have not 
prosecuted them for perjury, or for subornation of perjury, 
nor given any reason for not doing so. Public convenience, 
as well as private interests, require that there should be an 
end of litigation. " I t  results (says the able counsel for the 
defendant in Peagmm's case) from the palpable trnth of the 
position, that a second, or a third, or any number of trials, 
will not, and cannot, in the nature of things, ensnre a final 
decision absolutely j nst." 

Let the plaintiffs come before the Court, armed with the 
recorded proof of the perjury alleged to have been coinmit- 
ted by Morris, the ~vitness, and his case will then be entitled 
to the consideration of the Court. 

PER CURIAN, Bill dismissed. 

PEYTON COLT'SRD crpiwt JOHX WAUGH, E'eczitor. 

To conrert m absolute conreyoace lnto a security for moncy, there must Le 
facts and circumstnnces dellors the deed, showing that it was so intended, 
am1 proof of the declaration of thc parties alone will not bc sufficient. 

Khere there vns an indefinitc tilnc, mitl~in which thc mortgagor was to recleem 
a slave, mliich was left in his possession, under a special agreement, the 
statute of 1830 begins to run from thc t h e  the mortgagee gets possessiou 
of the slave. 

C a v s ~  reinovecl from the Court of Equity of Wilkes connty. 
The plaintiff alleges that, in 1565, being greatly in want of 

money, there being several executions in the hands of the 
she~iff of Wilkes connty, which had been levied on a valuable 
slave, Wesley, he applied to the defendant's intestate, Wm. 
P. Waugli, to befriend him with a loan of money, to wit, $500, 
and that he agreed to do so ; that they mere in the act of 
counting the money, when the sheriff informed thorn that he 
would not release the boy Wesley, unless $600 was paid to 
him, for that was the amount of the executions in his hands ; 
that thereupon a different arrangement was made, when i t  
was agreed that Wnugh should bid off the boy Wesley, and 
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shonlil hold him as security for the money he should hat-e to 
pay for him at the sheriff's sale ; that Waugh, the intestate, 
did bid off the said slave, and took the sheriff's bill of sale for 
same at  $530 ; that a part of the agreement was, that the ser- 
vices of the boy XTesley should go for the interest of the mo- 
I .  The said slave went back into the possession of the said 
Colvard after the sale, and remained with him for about two 
years, when he was claimed by Waugh to work for the inter- 
est as stipulated in the agreement, and that he was then ac- 
cordingly surrendered, and remained in defendant's possession 
until the year 1855, x-hen this bill was filed; that plaintiff was 
not able to redeem the said bop before that time. The prayer 
is to have the transaction declared a mortgage, and that 
plaintiff may have an account of the services, and that he 
may be relieved from the usnrious contract to give the semi- 
ces of Wesley f i x  the interest of the money. 

The defendant answwed, denying the trust; and by way of 
esplaining the fact that tlie slave went back into the plaintiff's 
~~osbession, he set forth a written contract of hire, t~hereby it 
\\-as agreed that the boy Wesley shonlcl remain with the plain- 
tiff at a given hire. 

There was replication to the answer, a i d  proofs taken, and 
the cause being set down for hearing, was sent to this Court. 

Boyclm, Jones and Areal, for the plaintiff. 
Jlitchell, for the defendant. 

K ~ s n ,  C .  J. The bill is filed to convert a deed, absolute 
on its face, into a mortgage, upon the ground that i t  was in- 
tended by thc parties to be a security for money loaned. The 
plaintiff alleges that several executions were in th,; l~aiids of 
tlie sheriff against him, and levied by him on a negro boy 
nainecl TJTesley ; that on the day of sale he applied to Wm. P. 
TTang?l, the testator of the defendant, tolend hiin the amonnt 
needed, to wit, $500, ~ l i i c l l  he agreed to do, and while he was 
in the act of col~ntiilg ont the money, the sheriff informed the 
parties that the money to be raised amounted to six l~nndred 
dollars, when the counting was stopped, and a new arrange- 
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merit entered into, vhereby i t  was agreed that the sale shonld 
proceed, the testator should p u r c h s e  the negro, take the bill 
of sale to liilnsclf, and llold the slave as seclwiiy for tlle 1110- 

ney aclrancecl ; all of vl i ic l~ was done. The :msmer filed liy 
tlie clei'cudu~t, Wangli, tlie e ~ e c i ~ t o r ,  does not aillnit tlie aiieg- 
eel fact of the agrceinclit of tlic parties to treat the (lee(\ ns n 
secilrity for the money a d r a ~ ~ c e d ,  b11t insists tliat his testator 
n l n - a ~ s  held and clainied the hi. as his absolute property. 
Tlie deed from the slieriff'to IT. 1'. 7Valtgh is absolnte 111~111 
its face. To convert sucli a (l~ecl into a security for mvlley 
lent, it ~ n n s t  lie sllomi~ b ~ l ~ f k t ~ v  ~ 1 1 1 7  ~ . ; , - c ~ l ! ~ i z s . t ~ / , z ~ ~ e ~ s  d~ / i o , ' . ) .  tlii' 
deed, tliat snch n-as tlie fact, and tliosc facts and circnri~stajicei 
innst be sucli as, to the al~preliensio~l of ~ n e n  verseel in 11n-i- 
liess, 2nd judicial ~iiinds, a]-c ii~compatible wit11 the idea iif'::i~ 

aljsnli~te purdiase, nncl leave no fair C ? O L I ~ J ~  tlint a secnrity ciiily 
was intelicletl. Eut  1m~ol  evidence by  itself that, at  tlie ti:iio 
of its esecntion, it n-as agreed i t  slio~~lcl Le ,z mortgage, nil1 
not ansvcr. Zlncl&cclZ v. Oucd~y: 6 Ire. Xq. 35. T!ic o~i!y 
fact, or tlie inaterial fact relied on here by tlie plnintifi-, is that 
lie r e n ~ i ~ l e c l  two years in possession of the slave Wesley. 
Tliie, hon-ever, is esplainecl hy the alisver. It allcges that i t  
was agreed sttbsequently to the sale, that TITesley ahonlcl remaill 
in  his posscssiori for two years a t  a stipulated price per annnnl, 
for which he gave his notes. 

Tlie allegatioii in the hill, tllen, t l ~ a t  the bill of sale ~ v a s  
ta lxn as security for tlie money alleged to be lent, is nlot 
tnined by such testinloiiy as ai~tllorises tllis Conrt to c!cc!:u,i,. 
such to have been the fact; more pnr t icnlar l~ as tlic 1,iil m t e s  
,a cllai~ge in tlic first agreemelit, and tlie sale of the ~ic.,g:.l) i i : l -  

der the seconcl. 
If, I i o ~ ~ e r e r ,  tlie proofs were si~cll as to alitllirlkc tlic Ci)iti't 

t o  m d i e  sllcl~ a cleclnratictri, tlicre is a :~ot l~er  ol)jec;io~i fittal to 
the plai~itiii"s clninl. I l e  lias come too late to u ~ l i  [lie ai(l of 
the  Court. The contract was ride in 1545, aiicl tllc bill n.:lo 
filed in  1S55-ten Tears after. Tlic delay of tn-o years is ex- 
plained by tlie agreed possession of tlie plai~itifi'for two years. 
I n  1847, Wrii. P. TVal~gli took possession, liiakiiig tlie delaved 
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time eight years. This delay was unreasonable. If the plain- 
tiff conld lie by that length of time, he  might lie by any 
length of time at his pleasure, according to the maxim in 
equity, once a mortgage always a mortgage, a maxim which 
in its operation as applied to female slaves, has often been at- 
tcniled with disastrous copsequences to mortgagees. To cor- 
rect the grievance, an act was passed by the Legislature at its 
session in 1830, limiting the tiine to two years, within which 
equities of redemptions may be enforcecl. See Rev. Stat. ch. 
6.5. By the 19th section, i t  isprovicled that, "when a mort- 
gagee remains in possession of personal property for the space 
of two years after the tiine of performance specified in the 
:tg:.eement, or when the mortgpgee shall otnit, for that space 
of time, after the forfeiture of the mortgage, to file his bill to 
redeem snch mortgage, $0 shall be forever barred of all claiin 
in equity to snch property." The first case arising under this 
act was Bailey v. Carter, J Ire. Eq. 252, where it was enforc- 
ed. This was followed by Kecc v. Council, 2 Jones' Eq. Rep. 
845. In  this case, the plaintiff's right to redeem, arose as 
soon as the mortgagee took possession of the negro in 1847, 
there beii~g no particular time set when the money was to be 
repaid. The plaintiff comes too late to ask the aid of this 
Co~zrt. 

PER CCRIAX, Bill dismissed. 

OSCAR 'CVILLIS agc6bzst DANIEL PETERSON and a?2othe~. 

Proofs taken in a cause, irrelevant to the isszles m i l e  by the pbudings, will not 
be considered by the Court. 

CAUSE removed from the Court of Equity of Rutherford county. 
The plaintiff alleged in his bill, that, in 1549, he made a 

contract with one Elijah Craige, for the purchase of a tract of 
land, on which the said Craige lived, together with all his 



AUGUST TERX, 1857. 339 

Willis v. Peterson. 

stock of cattle, hogs and sheep ; his coni, fodder, rye arid 
wheat, and all his farming tools, &c. ; that a clifficulty liaving 
arisen between himself ancl Craige as to the price, lie procnr- 
ed the defendant Peterson to go and close the contract, nn- 
tler an agreement, that they (the, l;laintiK a i~d Petersol;) 
sltould be joint owners of the property, and that they thonitl 
carry on the farming business jointly, each paying o~ ie  liaif 
of the pnrcliase money ; tliat tliis contract r a s  reclnced t u  
writing, mcler seal, whicllis set 011t with tlie pleaclings; that tlw 
defendant Peterson did conclude t!ie bargain with Craige, 
ancl gave one hnnclred dollars in cash, aud their jointnotee 
for $400 more, payable in instdments, on a crcclit of onv, two, 
three and fonr years ; tllat the clefenclant Craige, not linri~it, 
obtained a deed from the legal owners of the land, I:ro~~so~i 
and I-Ioyt, but only a bond to malic title, ~ h i c h  was a.sigcrl 
l)p the saicl Craige to Peterson, only, paid one Iialf' of 
the hunched dollars, and Peterson tlie otlier hdr; awl tli2t 
they, in the same proportions, paid oil the first of' the lm~r l?  
given ; that they carried on the farnling ope ratio^^  to^. nlmat 
a year, ~vlien tlie plaintiff left the pince in the care of tlie dc- 
tbndant Peterson ; that the saicl Peterson Iiariug 1:oasessed 
llinlself of a large portion of their joint effects, witliout tlie 
linu~rledge or consent of the plxintiff, re-assigned the stit1 
title-bond to Craige, and snrrenclered to him the possessio~i of' 

the lancl. The pmyel* of the bill is for an accomt of' tlie 
joint property and effects, which tias comeinto the 1ia11cls of the 
clefenclant Peterson, and a payment of the snln to ~ h i c l i  flip 

defendant is entitled; and tliat i t  be declared that o ~ i c  half of 
the said land, now held by Craige, is tlie propert1 of the plain- 
tiff, and tliat the same be sold for a partition ancl settlenieiit 
l~etween them; also for general. relief. 

Tlie clefenclants both answerecl. The defe~idal~t Craige 
stated, in his answer, tliat he vas  in treaty for the lalid in 
qnestion, with the plaintid.: but that a serious mis~~nclerstand- 
i t~g having taken place between them, he resolrecl not  to let 
Iiirn have the land, and not to hare any thing to do with him ; 
that afterwards he .did sell to Peterson, ancl did assign the 
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title-bond of I3ronson and lFoyt to him, and having received 
one Itrrndred dollars down, he took Peterson's notes, rcitli the 
plaintiff and another as sureties on tlie credits above-stated; 
that one of these boncls mas afterwards paid off, but tliat 
before the otliers became due, Ile became doubtfd of the 
solveucy of tlie security lie had for his land, and eiliployed an 
agent to get the debt on a safer footing; that the best the 
agent could do was to take back the land for the remainder 
cf the debt, which he did by a re-assignment of the title-bond 
above-nientioned; but that he n-as I~iniself, as was his agent, 
ignorant that tlie plaiiitiff had any interest or concern in the 
land. 

The anslver of Peterson substantially admits tlie allegation 
in the plaintiff's bill; only lie says, that the plaintiff had tle- 
clarecl pnblicly tliat he llad abandoned the purchase, and 
IT-odd hare notlling more to do with the niattcr. 

There was replication to the answers, and proofs taliell. The 
clepo"tions taken by Craige tend to shorn tliat the re-assign- 
merit of the land, by Peterson, was with the coilsc~it of the 
plaintiff. 

The came mas set clown for hearing on the bill, answers. 
exhibit and proofk, and seat to this Court. 

iV. 11: Tlrooc7Jin, for plaintiff. 
Gaither and GWIOIL, for defendants. 

~ c n n s o x ,  J. Tlie equ~ ty  of tlie plaintiff to an account, in 
respect to the defendailt Peterson, is not contested. It is 
clear tliat the deed executed by them, vests in tlie plaintiif a 
right to one llalf of the land ~nentioned in tlie pleadings. But 
the clefendant Craige avers that lie took the assigiilnent of 
Peterson, and sun-euderecl the bonds in consideration tliereot; 
h z a  Jicle, and without notice eitlier 011 his part, or on the part 
of his agent, that IlTillis had any interest in tlie land; and to 
~ n a k e  his averment more evqhatic, he sags, that tlie assign- 
ment by him to Peterson TI-as, with the express nnclcrstancl- 
ing, that the plaintiff was to have nothing to do with tlie pro- 
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pertp, or any control or concern therein. I t  turns out, hom- 
ever, upon the evidence, that, in despite of this understanding, 
Peterson executed the deed whereby the plaintiff did acquire 
an i~~ te re s t  in one half of the land as well as the other proper- 
ty. and tlierenpon the defenclnnt Cmige, fincling that tlie effect 
of this deed was to vest an interest in the plaintiff, (his rcfmal 
to have any thing to do wit11 hiin, and his stil~nlation to that 
effect wit11 his co-defendant, to the contrary notwithstanding,) 
attempts to sliif't liis ground and take the position, that the 
re-assignment by Peterson to llim was dolie with tlie consent 
of tlie plaintiff. 

I n  regard to this new ii~atter of defense, mnch eridence is 
taken on both sides; bnt ~ v e  arc iiot at l i b e r t ~  to consider it, 
l~ecause it is irrelevant to t k c  i s h c ~ e s  .intrtle 6y the 21lcaclings. 
'- Proof nithout an allegntion is of no more effect than a h  
gation without proof." This case fiirnishes n striking illns- 
trntion of the propriety of the rule. It is not adopted simply 
for the purpose of preventing the opposite party from being 
taken by surprise, but reaches fnrther, and is relied on as a 
lneans of deterring parties, wllether plaintiffs or defcnclants, 
fi~oin an nttcnlpt at imposition. For if tlie evidence runs ahead 
of tlie allegation, there is reapon to consider it false, as every 
one is pres~uneil to allege his can-c of complaint, or his de- 
fellse, RS stl'011gly in his om1 faror as he can, consistently ~r i t l i  
the truth; and if tlle evideilcc proves a ninttcr ~vhich the party 
has not rentnrecl to allege, bnt more especially if the evidence 
]XUT-es a ~ l l a t t ~ ~ '  which, as in our caw, is inconsistent the 
allegation of the party, and s h o ~ ~ s  it to be false, then the effect 
of the r d e  is, that he stands conrictccl by his oJvn slloTving, 
It is nnnecessarp to consider the other points ma& on tlie 
a1y1111e11 t. 

PER Cunrm, Decree accorclingly. 



C A S E S  I N  E Q U I T Y ,  
ARGUED AND DETERMINED 

IN TDE 

S U P R E X E  C O U R T  OF N O R T I I  C A R O L I N A ,  

AT RALEIGH. 

DECEXCER TEEM, 1857, 

A lje~lucst to the testator's six sisters antl their issues, in one clausc, to their 
c / i i ? d ~ , e r ? ,  in another, ant1 to their pr.o,7e1~2/, in n third clause, while only one of 
the sisters was married and liacl i m ~ e  at tile d;~tc of the bcynest, was H e l d  to 
,?ire an estate to each of t lx sisters for 11er life, with a remainder to her 
chilclr.cn, npplyiug as ~ c l l  to such of the sisters as might thereafter marry 
:d hare cliiltlrcn; as tile one aircaily ma~,ried. 

A bequest to six sisters, one of wl~orn was ~nnrriccl, not to go to any but 
my sisters directly and tlieir pl-ogeny, antl not to tlieir  husband^," was NeZd 
to confera sole ant1 sepnrnte estate for lifc, ns well up011 the unmarried sis- 
ters, wiio might tliereaftcr marry and lmre cliilclren, as upon the married 
one. 

! ' h e  case distinguishecl froin ilyple v. dlle~z, ante 120, and &filler v. Bzkghimi, 
1 Ire. Ey. Rep. 423.) 

C .~~s~re rno rec l  from the Conrt of Equity of Edgecornbe countj. 
The bill was filed by the executor of the will ofThornas M. 

IYilkins, asking the Court for a construction of certain clauses 
tilereof. The material parts of the mill :ire 21s follows : 

' b  Item 1st. After paying all my just debts out of cash on 
- 

'T im cause wa, decided a t  the last tcrni, but accidentally omltted in the 
~q 'or ts  of that term. 
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Iland, or debts due me, I give and bequeath the balance of 
lily property to 1ny sisters, that may be living at the time of 
my clc:~t11, and their lawful issues, except tlie slares. 

"Item 2nd. The slaves of which I am now seized and pos- 
sessed, 1 gire to lily  noth her during her natural life, and after 
her cleat11 to go to my sisters and their children as above-nien- 
tioneil, with tlie express condition that no property, of mliich 
I am now possessed, or may hereafter fall lieir to, sllall go to 
any but my sisters directly and their progeny, ancl not their 
husbands. * * 

" Item 4th. I gire and bequeath to my sisters, as before 
stated, 1117 life-policy of five tlionsand dollars." 

The testator left six sisters surviving liin~, of ~vlionz William 
Annie alone was married before the dcatli of tlie testator. 
IIer hnsband is the defcndanf &rdy Norvall. Since the tes- 
tator's death, anotllcr sister, IIeron J., lias inteniiawied with 
tlie dcfknclant Joseph Joli~i Pender. Tile other four sisters, 
Xary, Xancy EL., Estlier Anne, and Cmlia Antoinette, are 
still mmarried. 

Nrs. K o ~ ~ a l l  had issue of her marriage, dnring the lifetime 
of tlie testator, one child, 117110 is ~naclc a party, and one after the 
testator's death. 

Tile esecntor praxs the opinion of the Court as to the point, 
\vlletIler the estates gi~-en to tlle sisters, are sole and s e ~ m a t e  
estates; and if so, as to tlle defenclant Mrs. Korvall, who was 
niarried wlien tlie  ill took effect, whether such is tlie case in 
~*eslxct to Mrs. Pender, wlio manietl snbscqnently to that 
GI-eat ; ancl especially ~vlietlier the provisiori for a sole and 
sel)arate estate, is to apply to snch as iliay ~narry  hereafter. 

He asla instruction also upon tlie question, whether the 
issue of the sisters is entitled to any interest in these legacies, 
er whetlicr the ~ ~ l i o l e  does not go to tlle sisters in absolute 
1-iglit ; and if the chilclre~l shall be considered entitled, whetli- 
er they take jointly with their mothers, or estates in remain- 
der after the death of tlieir mothers. 

Tlie defendants, answered, admitting the facts as above 
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statecl, and nniting i11 tlie executor's request for a constrnctio~~ 
by tliia Court. 

Canse set down for hearing on the bill and answer, and 
transmitted by consent. 

L'. F. Jfoorc, for the pltzintifr: 
for the clefendants. 

C.IJTI.I:, J. 71-e are satisiied tlint i t  n7as the intention of the 
testator to give to liis sisters tlie proceeds of llis life-policy, in 
tlie snnic lilaliner a4 lie had given tlie balance of liis property 
in the first item of liis d l .  Tlle expression, " to niy sisters 
ar l~efo:.e stated," adn~its  of' no otlier sensible construction. 
Tlie fuurtli itein of tlie will, ill wliich it  is found, was indeed 
linnecessary, as tlie policy would llave passed under tlie first; 
Lnt the testator seen~ecl to %are liad an idea tlint i t  reqnired 
express words to pass it, and his only p 1 1 r p e  T T ~ S  to make 
i t  certain that the policy sliould be included in tlie gift of the 
'. Ijal:~nce," excepting the shves. 

TVe have no doubt that the word "issues" in tlie first, and 
tlic word <' progeny" in the second, item of the mill, as applied 
to liis sisters, were used in the same sense, to wit, children, 
and tlint tlic testator meant that all tlie cliilclren ~rliicll his 
sisters might liave, slio11lc1 be bcnefittetl by tlie bequest. One, 
only, of the te,t;ttorls .;ix bijtera mts married ancl liad clddren 
a t  tlie time n-11en his will was ixacle and at his death, ancl he  
certainly did not intend to exlride the cliilclren which his 
nnninrriecl sisters lniglit hare, if they should tliink proper a t  
any future time to marry and bear children. To give full 
egect to the will, therefore, i t  is necessary to adopt tlie con- 
struction, that the sisters sliall take estates for life in tlie slaves 
and otlier property, with reiixtindera to tlieir children. This 
\rill embrace all the " issues," " progeny" or chilclren, which 
tlie sisters, or any of tlleni, lnay ever have, and is supported 
by the case of Pontoz v. iIfcLe~nor~e, 2 Dev. and Bat. Eq. 
Rep. 289. 

It is very certain that the testator intended his married 
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sister should take what he gave her for her sole and separate 
use. Tlie expression that none of his property should &' go to 
any but my sisters directly, and tlieir progeny, and not their 
husbands," can admit of' no other fair interpretation. I t  is 
applied equally to all the sisters, ancl tlie Court cannot malie 
any clistinction between them. It differs from the case of 
Apple v. AZlen, ante 130, because here, one of the sisters is 
married, and the husbands of all are expressly esclucled. 
As to the unmtirriecl sisters, tlieir future I~usbancla, should 
they ever Inarrr, were necessarily rcferl.ed to. No other 
constrliction can be put upon the wolds, ancl in that respect 
i t  differs from tlie case of ifZilZer v. Binghnm, 1 Ire. Eq. 
Rep. 493. I t  must therefore be declared to be tlie opin- 
ion of the Court, tliat the testator's sisters take each a life- 
estate in the property beqneathed to tliern, with remainders 
to their cllildven respectively, and that they take their life- 
estates to tlieir sole arid separate use esclnsive of tlieir hus- 
bands, which either of t l~em now lias, or lnny liereafter have. 
A reference nlast be li~acle to ascertain a suitable person to 
act as trustee for them. 

PER CGRIAM, Decree accordingly. 

JOHX R. CARTER against PETER PRIVATT and othem. 

Wllere a debtor purchased a note on his creclitor from a third person with the 
purpose ofusingit as a set-offagainst his own note, but without m y  agreement 
to that efict, hc is not forbid in equity to transfer it for thc indc~nnity of 
other bonu j d e  creditors, altlioug1-i the debtor wasinsolrent, and the effect 
of such transfer would be to cause such creclitor to lose the amount of his 
note. 

Where the object of a suit was to enjoin the collection of a note, upon the 
ground of a counter claim in favor of the mnlccr agrainst the holder, a reference 
to a commissioner to state an account between the parties, a report and a 
confi~,mation thereof, before replication is entered and the cause set down 
fbr hearing, could not be considered as being intended as an adjudication 
upon t.he merits. 
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G A ~ E  transferred from the Court of Equity of Itobeson county. 
The defendant ?lTilli:tnl W. G n n n  was i::ilchted to the 

;bin t i f  in the s n ~ n  of three 1inncl1,ed (11 ~ l l n ~ ~ s ,  irliich debt  n.as 
evidenced b y  promissory notes, pa ja l ) lc  to 11l;iintiif; and b y  
open accounts. 71Tiiilc thus iadeljtecl, tlie said Gu11r1 1i11dlasecl 
from the  clei'ellchnt I'rivntt, :L note on the lllni~ltili' for fifty- 
seven dollars, bearing interest, \vliicll was deli\-?red to Gnnn 
w i t l ~ i ~ n t  being assigued. At tlie time of iu:tl;i~~g this purcliase, 
Gun11 said the note wonl(l serve his l~nrpose  as cnsli, f b ~ .  that 
h e  in t e~~( lec l  to use i t  in p r t  disclin~~ge of the cl :~ims that  
the  l ~ l n i i ~ t i f ,  Carter, Ila(l against 11iiu ; blit t11e1.e was no die- 
,g;~tion in t!ie bill that all)- agreement to  that e r e c t  ever took 
1)lXe bet\TeCil ( ~ i ; l i l l  alltl tlic 1)hintiir. 

G ~ I ~ I I  Iiecaunc \ . c q  wncll involved in clcl~t, arid af ierv-XT~S 
left the c o u ~ ~ t i y ,  e i l t i~ely  insolverlt. I'revioiisly to Iiis going 
ofl, lie luaile n deed of trnst for tile benefit of liis c~wli tnrs ,  
wherein lie co~ivejc i l  the interest of the note in qnestion to 
tllc defendant Leitcli, for tllat p ~ i q m e .  Leitcli, tlic tmstee, 
p u t  tlie lil:ii~ltiti"s ilotc to ?t,i\-;ttt ~ I I  snit, ill tlie n n ~ u e  of the 
latter, a~ i t l  oLtni11ed jutlgiiient tllereoi~. Tile hill wns iilccl for 
an i i ~ J u n c i i ! > ~ ~  ;~g:tiiist tlic d ~ f e ~ i t l ; l i ~ t s  to prevent the collection 
of the jnclpiileiit, :lil<l i;)r g e ~ ~ e ~ x l  w1ii.f. 

The tlcii.11ti~111ts I'rivatt n11i1 Leitcli a~iswerccl; bct their 
iiiisn-ers, in thc vie\\' taliell of tlic cash by  the Cocrtl arc not  
m::i e~ainl. 

0 1 1  t l i ~  c o n ~ i n g  in of the nns\veu,s, t!~c cause vas  Iien~xl in 
the Conrt beJon., :it tl1e Spi3i:ig T e r ~ n  o f ' l i S j T ,  011 ~!:otion to 
tlisso1.i.e the i i t ju~~ct ion \vl~icli 11nd ~ ~ I Y I . ~ O I I S ~ ! -  issneil. Tile 
motion v n s  refnsctl, and tlie i i ~ j  1111ctio1l oldeuwl to be continnecl 
to the hearing oi'tlue canse. tlic stulle te1.111, tliis eider was 
~lincle, " Tlint tliis cnu.;e be  refeiwd to tile clerk and ni;~ster  
of this Conrt, to state :in acco:mt be:\\-een the plnintif?'~ nncl 
tlefencln~lts, nut1 tllrlt hc: report to tlie nes t  term of this Conrt." 
At  the Fall  Term, 1857, the coni~nissioncr reported, and his 
report was conf i~mxl .  Aftern-;wls, the cause was set down 
for l~e:uiljg, aud seut to this Conrt by consent. 
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I'EII:S~S, J .  X7iile tlie defenc1:;iit Gi i~in  was tlie equitxhlc 
o w i e r  of' tlie note, the plaintif-1' Iiacl nu e i j l i i t~ ,  as ngniiist Iii:11, 
upoil wllicli this Cioi:rt ~t-0111il 11:1vc iiite:,Iiired to p ~ ~ v e i i t  atl- 
3-antage fro~ri  beill? tnkcii of tlic fact tlint the !ep:il title n-as 
in  the deii.iidniit i'!,ivatt, nlicl ~vo:iItI 11ot Iinrc d lowed  the 
juclgn!ent in tlie 1;::111e of 1'1.iratt to l iarc been cnt'oi~cecl for 
the  benefit of Chinli, I,nt 11-onlcl h \ - e  cnnszil it  to be cliechn:,getl 
by  ~l?:llii~lg i t  a set-oil; ~ i / , o  t~ciilo, to the 1:l~ger ninonlit due  to 
the  p la i~ i t i f .  

E n t  nficr Guun t r : ~ ~ ~ s f c i ~ i w l  tlic eijnitable owiersllip of the 
note to tlic dcik~it l i~nt l,c>itc!i, for the benefit of the ccstni2: 
qu i  trnst ~iaincil ill t l ~ c  tlcetl, wliic \\-ere b,i,icr $t i t .  ci,cilito~s of 
Guiln, the plniiitiif' 11ntl 110 eqriity ns ngni115t Leitcli : for lie 
rcp~,esents ci~etlitoiy ; n~icl tile ~ ~ i l e  is, wlien eqliities ai,e eq i~a l ,  
the law 1)1~cmiIe, ::i~rl, ni I )c t \~cel i  crctlitow, a court of equity 
will stand neutral ant1 allojv tlic la\;. to t i k c  its  con^^, uiilebs 
tliew be sonic ci i~cn~nstancc tlint iiinlxs the cquity of one 
s u p e ~ i o r  to that of tlie o t l~e r .  

Tlle 11hiii:ifT wlics 011 tile circ:~instance, tlint a t  the tinle 
Gunn t ~ d e i l  ihr tlic ncute, lie mid " lie wnntccl i t  for the pnr- 
pose of paj in?  oif claims nliiell the plaintiff' llatl against Iiiin.'? 

Tlie plaintiif' Tras not p r i~ .y  tto this p n l p a e  of Gunn. It 
was collntc~,al, ant1 lie was at liberty to clinnge his mind in 
regard to it ~ r l i c n e r e r  Ile saw pri,pci.. It1 order to attach an 
equity to the note in favor of yl~intif? ' ,  i t  is neccssilry that  
there slionlil be ail a g ~ ~ e e ~ i i e n t  I)et\rcen l i i n ~  and  C ~ U I I I I ,  that  
i t  s l ~ o ~ ~ l c l  be applied as n set-of?'> or the plaintiff shonld ha\-e 
sued him nud folwxl l l i l i~ into an ~zrmngetmnt  while the ben- 
eficial onnersliip TI-as in liim. Of tliis, there is no allegation: 
and we cannot see that  i t  7 ~ ~ 5  agaiiist conscience for Gunn, 
in the exercise of the right of every inan to prefer one crcd- 
itol. over another, to transfer i t  fhr tlic use of other boncc v f i t l t :  

creditors. 
The plaintiff, as a last resort, falls back upon the position, 
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that as the money is in his pocket, equity mill not allom i t  to 
be taken out aucl applied to the use of' others, causing him to 
lose his debt. 

Tliis general position has nothing to sustain it. The legal 
title is in Privatt. I I e  has a riglit to collect the money for 
the benefit of the cl5editors reprcsentecl by Leitch, to ~ h o m  
the equitable title mas transferred. It is the plairififf's mis- 
fort~uie not to have taken the steps necessary to a t tacl~ an 
eqnity to the note wliile it v a s  in the liantls of Gnnn. 

Upon looking into the trnnscript, we find that, upon the 
coining in of the answers of Privatt  and Leitch, " it is olclercil 
that tlie cause be refewed to the clerk and inaster to state the 
acconnt," and the ~.eport is filed and confirlned. 

The plaintiff relies upon this as an acljjndicntion of his right 
to an account. W e  cannot give i t  that effect. There was no 
replication, and the cause was not set clown for hearing until 
after tlie yeport was filed arid confirmed. So, the order must 
have been intended, s i~nply,  as an enqniry to ascertain the 
fact of the plaintiff's debt against Gnnn. I t  cannot be taBen 
as an adjudication of the rights of the parties; because, a t  
that stage there was nothirg to atljtlclicate-notlling f'or the 
conrt to act upon. 

PER C U K I . ~ ,  The bill must be  dis&secl. 

ANXE C. I-IALL, Trustee, and ~Mers, ngainst THOXAS ROBIXSON, 
~eceiver, a d  cmotlle~.. 

Where a general right of divposition is given to the taker of an estate, a con- 
tingent limitation in remainder is iaopeiativc and void bnt a lin~itation to 
one, and if he should die hefore arriving at  fd l  age, or if he should arrire 
at  fdl  age and after~ntrds die intestate and without issue, then to ,I, 13, 
am1 C in renmincler, mas IIeld not, to give a general right of disposition, 
but that the linlitation over was valid. 

I n  a conilitiorlal limitation of an estate, if the person to take is eertnin, 
his representatire is elltitled to the interest limited to him, although he 
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died before the happening of the w e n t  on wl~icli the estate in remaincler 
was to vest in possession. 

As a general rule, cliriclenc',s on hank stock, and interest arising from money, 
become the absolute property of the taker of the life-estnte, and a con- 
trary intention will not be inl'erred i h m  the use of words not necessary to 
the sense of tlie bequest in nllicli they were used, but in that connection 
were considered as suiylusnge. 

Carrsrj: renioved from the Court of Equity of Snson county. 
Xrs. IZOS(C A. Trvy, by ller will bequeatlied in the first 

clause thereof as follow : 
';I give aiid beqnextli to m y  grand-son Tllolnas Lance, 

twenty dlares of stock i11 tlie Cank of the State of xorth Car- 
olina ; also twenty sllxres uf stock in the Eank of Cape-Fear ; 
also four notes a t  interest i n  Soutli Carolil~a, amounting in 
tlie svliole to tliree tl~onsancl three linndi-ecl dollars ; also four 
liundred and thirty-five dollars at  iuterost in Xortli Carolina; 
also my ~icgi-o boy named James (son of Id'olly) ; to liiin the 
said Thomas Lance mid his heirs forever ; wit11 all increase 
and profits arising tlierefi~oiri. Slioulcl my grand-sou die be- 
fore he arrives at  tlie age of twenty-one, or should he die in- 
testate after that age, leaving no issue, then, and in that case, 
i t  is m y  will that tlle above property bequcatlied to Iii111, sliall 
be eqnally divided among the cliildren of 1 x 1 ~  dmgliter A l ~ n e  
Caroline IInll, in niariner t'ollon~ing : to Eobert  Troy IIall  
arid Thomas C. IIall, tlleir parts absolutely ; but tlie three 
par t sor  portions of Nary \V. lIall, Eosanna 11211 a ~ i d  Ilar- 
riet Elenor Hall, I give nncl bequeath to my sister H a n i e t  
11. Strong, her executors and administrators, in  trust, for the 
use and benefit ot' said U ~ r y  W. Izall, Eosaiina Hall  and 
IInwiet Elenor IIall, i~espectively." 

In  the sixth clause of tlie will, the testatrix directs that cer- 
tain tracts of land, town lots and slaves s l~a l l  be sold by her 
executrix, and then provides as follows : " The money arising 
from these several sales, I wish di\-ided into six equal parts, 
or portions, for my sis  grand-cliildren, viz : one portion for 
Thomas Lance, one for Robert T. ITaIl, one for Thoinas C. 
IIall, one portion or sixth part for Mary IV. Hall, one for Rosan- 
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na  IIa11, and one for IIarriet Elenor Hall  respectively-the 
tliree girls' parts to be held in trust, for their use and benefit, by 
iny sister I I a ~ - ~ * i e t  TI. Strong, to wlio~n I give arid bequeath i t  
for that purpose ; slionld Tliorrlas Thee die wliile a minor, or 
after coming to the age of twenty-one, leaving no will nor issues, 
then his sixth part s l~al l  be divided arnoi~g lily other five 
grand-chilill~en." 

After having qualified as executrix, and having proceeded 
to some extent in dibchill'gir~g the drlties of that ofiice, and as 
special trustee for Mary TV. Ilnll and Iler sistcl.s, 111 s. Strong, 
upon an app1ica:ion to the Court of Equity of Xnsori connty, 
was relensecl from the t l w t  aforesaid, al~rl  Anne C. ZIall, the 
inother of the said Mary, Rosanna and I Ian ie t  Elenor, was 
appointed trustee in her place. Tlioii~as Lance, the legatee, 
being a person of weak mind mid incnl):lblc of' ~nannging 11;s 
afhirs, upon a like application to the Court of Eqnity afore- 
said, the defendant Tlioixas IioLiusol~ was appointed a receiv- 
er f'or n~lcl ill belialfof tlie said Tlionlns, to ~v!ioii~ Xrs.  Strong, 
the execntris, 11aicl over the ~vllole of t1;e legncies corning to 
the said Thomas under the above bequests. 

Tlio~iias Lance died in 1857, after liar-iug arrived a t  fall 
age, hu t  witliont leaving ally issue, allti witliotlt I i a v i ~ ~ g  made 
a will, and the bill is filed by the contillgent legatees in re- 
inaiucler agninst the receiver and agninst the pclwnal  lxpre- 
sentatire of the said Tllom:ts, prayi l~g tliat the said f~iiid,  wit11 
its increase and acc~~ninlations f'roln cli~icleltds, iuterest on 
money and profits, sl1n11 be paid to tlie~ii. 

Daring tile life of Tliolr~as Imlce, one of these contingent 
legatees, IIarriet Elellor ZIall, i l i t e ~ . ~ n a ~ ~ i e d  wit11 JTTriglit 
IIuske, arid died in tlie life-time of tlie taker of the Iife-estate. 
Her  husband, the said Wright IInslie, administered on the 
estate of his wife, and is a pnrty phi~i t i f f  in t l~ i s  snit. I Ie  
insists that lie is entitled to orie sixth part of the f ~ ~ n c l  liinited 
to his wife. 

The receiver, Tlionias Robinson, and the adniinistrator of 
Tlio~nas Lance, answered ; the t ' o l ~ ~ e r  stating tlie exact arnonnt 
and condition of the fund in his hands: and the other con- 
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tending,$rst, that the first taker, Thomas, was entitled to the 
entire property in tlle legacies above mentioned, and that 
therefore the limitations in reniairicler to the plaintiffs, never 
vested. And Bndly. That if these limitations in remainder 
should be sustained, he contended tlint the accamnlations to 
the estate of the said Thomas, from cliviclends of bank stoek, 
and from interest on money, kc., are no part ofthe fund sought 
by the plaintif&, but belonged to the estate of the said Thomas. 
3rclly. I t  was contende:l tliat IIarliet Elerior IIuske having 
died before tlie contingency happened, upon whicl~ these Ieg- 
acies in the remainder vested, that her representative is not 
entitled to recover. 

The cause was set down for hearing upon tlie bill, answers 
and exhibits, and sent to this Court by consent. 

f i q h e r d ,  for the plaintiffs. 
J. 17. B m j a ~ ~ ,  f'or the dcf'cndants. 

PEARSON, J. JTllere a fee is liluited npon a fee by way of 
execntory devise, or bequest, if a general right to dispose of 
the property is givcn to the taker of the first f'ec, such right 
is iricorisistent Wit11 the existence of the second fee, and t l ~ c  
consequence is that the limitation over of the second fee is 
inoperative and void. See ArewZtmd v. ~Vewlcmad, 1 Jon&' 
Rep. 463, where the snljject is fnlly discussed. 

Tlie.specific property mentioned in tlle first clause of the 
will of Rosa Troy, and the one sixth part of the sale of the 
land and negroes to be sold by the sixth clause, is given to 
Thomas Lance, with a limitation over to Robert, Tliornas, 
Nary, Iiosanna and Harriet IIall, i n  the event that Thomas 
Lance sliould die before arriving at the age of twenty-one, or 
if lie arrives at that age, in the event of his dying intestate 
and without leaving issue. I Ie  arrived at the full age, but 
died intestate and witliont leaving issue. Tlle first question 
is, did t11c limitation over take effect, or is it void ? 

The counsel insist tliat it is void, on the gronnd, that it is 
inconsistent with the right of Tlioinas Lance to dispose of the 
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property b y  tlie mill, ~vll ich right is implied from tlld fact, that  
t he  limitation over is in tlie evelit of his clying intestate. 

TTe do not assent totlie proposition. Tlie rule stntccl above 
requires tlint the right of disposition gi ren  to tlie first taker 
sllall be gcl~cr,irZ, so as to be, to d l  i~ i teuts  nnd purposes, in- 
consistelit with any estate or  interest in the second taker. 
I Iere ,  tlie riglit of clisposition i b  I; l,zLtctZ. I t  can o ~ l l j  lie lnacle 
i n  one mode, to v i t ,  by n.ill. So that tlle elitire cstnie of the 
testatrix was not consnmecl by  tlie gift to t l ~ e  first taker. 
There was left an interest, or  possibility of interest, tlepencl- 
i ng  on the uncertain event of the  first taker d y i l ~ g  before he  
arrived a t  age, or after he  arrived a t  age, w i t l i o ~ ~ t  ibsne and  
with3ut 1ndii11g a will; which possibility of inte~-est  tlle tes- 
tatrix conld limit over to t l i i ~ d  pel'bonb, nnder the doctrine of 
esecutory bequests. The onlv difc:.ence bet~'i.een the present 
c : w  and the olclinary cases of condit;onal limitations and es-  
ecntory clevises and bequests is, that, Iiere, tlie future contin- 
gent estate is innde to clepencl not only upon tlie event of the 
de:ltll of the taker of tlie cleterminable fke nnclcr age, and if 
of age  n itlloiit leaving issue, bnt  upon the  additionul e ~ e n t  
of his dyi11g intestate, so as to nlnlie three instead of nne, or 
two, coiitinpei~cies ; but  there is no  i i ~ c o n s i s t e n c ~  between 
tile existence of this contingent estate and  the estate of the 
first taker ; for, in onler to ilialie a n  absolute i~lconsistency, 
wh ich  the  rule i q n i r e s ,  the  f i ~ a t  taker mnst have tlie absolute 
estate, or a genel-a1 power of disposition, so as to leave noth- 
i n g  in tlie testatrix capable of Leing gi ren  over to a third per- 
son. W e  are  of cq~inion that  tlie limitation over mas valid. 

2nd. I lxrriet  I la l l  interiunrrietl with TT'right IIuilie, and 
died in tlie l i fe t ime of Tlionias Lance, learing,  her surviving, 
he r  lirislmnd and one child. I I e r  interest, under the esecn- 
tory bequest, was trnnsmissible to her  personal representa- 
t i r e  ; because the person was certain. TJTliere that is the case, 
i t  is well settled that  the contingent remainder, or executory 
devise, or  bequest, is transmissible by descent, or by  succes- 
sion. 

3rd. DOCS the p o p ~ t y  given to Thornas Lance as distin- 
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guislied from the dividends of bank-stock, interest upon the 
money, &c., alone pass under the lilnitntion over, or does 
such part of the dividends, profits, &c., as was not nsed by 
him, also pass as incident to the principal? The words are : 

then, :tnd in that case, i t  is my will that the above property 
bequeathed to hiin shall be equally divided," ctc. W e  can 
see no ground for the position that the dividends and profits 
accrning wllilc lie owlied the property, did not becoiite his 
absolutely. It is true, after giving him tlie proyerty, it is 
added '' with a11 incrcase and profits arising tlieref'roon" 
Tliese words are superflnous. The increase and profits wonld 
have belonged to hiin any how, and they cannot be allowed 
tlie effect of attaching the dividericls and profits to the pro- 
perty, so as to snbject tliein to tlie limitation without manifest 
violence to the intention. For  if so, then tlie primary ob,ject 
of the bounty of the testratrix, in respect to this property, 
wonld be left to starve, for tlie purpose of providing an accn- 
rnulating fund for the secon:lary objects of lier bounty. 

To meet this difficulty, it was suggested that only so much 
of the dividends and profits as meie not nsed by Tllo~nav 
Lance, shonld pass with the property. 

There is no intitnation of :lny such middle ground contain- 
ed in  tlie will. Either all the profits pass, or none; nnless we 
undertake to malie a wi;l for tlie testatrix. Our  opinion is 
that the accrned dividends and profits belong to the personal 
representative of Thomas Lance. 

PER CUEIAM, Decree accordingly. 

DAVID SXINDALL, per Guardiun, against WILLIAU BRADLEY. 

I n  a bill for an il?junction to prewnt slat-es from being taken out of the State, 
an allegation that the dtf'enclant was about to sell his perishable property, 
and that it mas rumored he mas about to remove, and that plaintiff'beliered 
if he did so, he mould carry off the slaves wl~lcli he held for hfe ordy, was 
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deemed sufficient ground for the issuing of an injunction, and, no& being 
met by the answer of the defendant, though it denied the intention of 
removing, the injunction was ordered to be continned. 

On a motion to dissolve an injunction, where the mischief, arising from the 
act complained of, would be irreparable, the settled practice is for the plain- 
tiff to read affidavits in opposition to the answer. 

APPEAL froni the Court of Equity of Bladen countp, MANLY, 
J., presiding. 

By the will of Mary I<elly, which was proren in the year 
1852, a negro \t-ornan slave Tenah, and her child Lucy, were 
bequeathed to Mary St~indall  for life, and, at her death, to her 
son, the plaintiff. The executor to the will of Mary Iielly 
assented to the legacy, and the slaves went into the possession 
of Mrs. Swindall. Afterwards, tl16 said Mary Swindall inter- 
married with the defendant, William Bmdley, who took pos- 
session of the slaves in qnestion. The wornan Tenali had three 
other children, who mere all in t J ~ e  possession of the defendant 
at  the commencement of this snit, and were worth at  that 
time $2,300. 

The bill alleges that the defendant, Bradley, is about to sell 
his perishable property, and, as plaintiff believes, is about to 
leave the State. The plaintiff asserts his belief that, if the 
defendant does so leave the State, lie mill carry off tlle said 
slaves, and that his remainder in the same will be rendered 
dificult to be obtained at  the falling in of his mother's life 
interest, or totally defeated. H e  prays for an injunction and a 
seqliestration. 

The writs prayed for mere ordered, and the slaves in qnestion 
were seized by tlie sheriff of Bladen, and held by him, pursuant 
to the writ of sequestration. 

A t  the Special Term of the Court held for Bladen county, 
(May, 1857,) tlie answer of the defendant came in. IIe  denies 
therein that he is about to leave tlie State, or that he is about 
to carry off the slaves in question, but says he l~nd provided 
homes for them in Bladen county, and made all needful ar- 
rangements for their maintenance and comfort. 

A motion was made to dissolve the injunction and seqnes- 
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tration. The plitintiff off'ered afticl'tvits in opposition to tlie 
anstrer, whicl~ his Honor ~ . e f ~ ~ s e t l  to hear, and, on consiclera- 
tion of tile matter upon the bill a l~ t l  answer, dissolvecl the writ 
of i~ iunc t ion  and ordered a restor:ttion of the slaves to tlie 
defendant. Froill this order, the plaintiff appealed to tliid 
Court. 

Troy, for the plaintiff. 
Shyherd  and Tl'hite, for the defendant. 

BAITLF:, J. This is the case of a special injunction, and i t  
is adil~ittecl that, npo11 & illotioll to d i d v e ,  tile plaintiff would 
be at liberty to r e a l  atfidarits in support of the allegntions of 
his bill, if' such allegations were suflicient to elltitle 11im to 
relief; but  the dciel~tlaut colltelitls that srlch is llvt the case, 
and that the il~jiiiicii~~ri onglit to be clisd\~ecl,  and the seqnes- 
tratiou clisel~algxl, because of their having been improvidently 
granted. 

I t  is unqnestionably true tliat a court of equity will not 
elljoin a tenant f i r  life of slaves, from removing tlielii, or 
compel him to give security i'or their forth-conling, luiless 
good came be slio\\.n that they are in danger of beilig carried 
beyond the juridiction of the Court;  C' lapa  r. I-&my, 7 
Ire. Eq. Rep. 173. The mere i'eals and npprel~ensin~is of the 
relnaintIel--lil;~~l \\ ill 11ot eutitle Iiitn to an inj~utction, 11iiless 
he can allege silcli ihcts ancl cii~cnmstances as ~vi l l  s l lo~r  tllat 
his fears mcl al)l)t eller~siona arc \I ell ihmicled ; & I ( I J Z ~ C I  I-. Lo- 
yw2, Ihii.1, 296. The ouly e n q n i r ~ ,  then, i a  \vlictllcr the pres- 
ent bill contains :L stateluent oi'flxts sniiiciciit to lay a f'ounda- 
tion for the relief'soilght. It alleges that thc defendant " was 
xbout to sell his pelLl~:ible p ropwt~ ' , "  aud tliat tlle 111:iintiff 
was infoinled, and Lelievecl, that tlie clef'enclant was about to 
leave the State, ai~cl then avers llis belief tliat, if tlie defenclarit 
did leave t!ie State, 11e would carry oft' the sliives wit11 Iii111. 
The fact that the defendant was abont to sell liis perishable 
property, and the ]xinor that lie mas about to leave the State, 
were, we think, calculated to excite the plaintiff's fears tliat 
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lie mould carry ofYtlie slaves, and reqnired explanation. The 
aii;\vcr denics distinctly and positively that the defendant 
intencled to leave the State, or that he bad any design to 
~~~~~~~re the slaves begoi~d the jnrisdiction of the Court, but i t  
is altogetlier silent in respect to the charge that he was about 
to sell his perisliable property. Tliis silence is, to say the 
least of it, suspicions, and makes the answer obnoxious to the 
inip~~tat ion of being evasive. 

In  this state of the pleadings, me think the plaintiff had the 
right to read aficlavits in supl~ort of the allegations of his bill, 
and to insist upon them in opposition to the motion to dissolve 
his injunction and sequestration, and that, consequently, his 
I3onor erred in yefusing to hear then1 ; Lloyd  v. Death, Busb. 
En,. 39 ; JIcDaizieZ v. iS'tol;er, 5 Ire. Eq. Eep. 274; G ~ i j i n  T. 

Carteri, Ibid, 413. It is true that, in these cases, tlie bill only 
mas read as an afidavit in opposition to the answer, but, in 
Lloyd  v. IJeath, tile followiiig passage from Drewry on 
Injunctions, 429, is quoted with approbation, and fully sustains 
our clecision in this case : "And it  may be stated to be at the 
present day tlie well-settled practice to permit affidavits to be 
read in opposition to the answer at certain stages of tlie pro- 
ceedings in cases of zuccste, and injwles in the nature of waste; 
for the mischief is irreparable ; tlie timber, if cut, cannot be 
set u p  again ; in other words, the ~nischief, if permitted, can- 
not be retrieved." The order, froin wliich the appeal was 
talien, must be reversed, and this opinion certified to the 
Court below. 

PER CURIMI, Decree aceol&~gly. 

?if. N. LEARY, Executor, aqaixst S. W. SASH, and olhem 

Children of afemale slaTe directed by \mill to be liberated, born after the making 
of the will and before the death of the testator, ale not entitled to their 
freedom. 
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CAUSE removed from the Conrt of Equity of Cumberland 
collnty, 

The bill was filed to obtain a construction upon the will of 
Solomon TV. Nash. 

One of the qnestions presented to the Conrt is, whether the 
defendant John, who was born after the rnal;ing of his father's 
will, could take any thing by law, he not having been in any 
manner provided for in the said will. 

The clanse of tlie mill, upon which the next question arises, 
is as follom : 

I tem 6. "I further leave my negro slave woman Venice, 
to serve m y  cla~~gl~ters  ten years from the time of my death, 
and after the espiratio:1 of that time, I desire her to be freed ; 
and if she wislies to rcniovc to any free State, I wish her to 
be permitted to do so; and if she may be permitted to remain 
in Xorth C R I ~ O ~ ~ I I : ~ ,  tlmt she may erljoy all tlie privileges that 
can be, or may be, allowed by law to slares left by their mas- 
ters or mistresses to be freed. 

" The way I desire Venice to serve my daug11tel.s is, for 
her to be 11i1wI out for the t e t ~ n  of ten years, aud the pro- 
ceeds of the satile to bo equally clivided amongst  then^." 

A t  the time of the making of the 611, the woman Venice 
had no child, bnt after that event she had two children, Jack 
and Festus. 

The executor enquires whether the woman Venice is enti- 
tled to her freedotn, and if so, upon what terms, and also, 
whetller Jack and Festus, elddren of Venice, born afZer the 
making of the will, but previously to the death of the testa- 
tor, are entitled to be emancipated. 

The cliilclren of the testator, ~ 1 1 0  are legatees in the mill, 
and John, born as above stated, after the will was made, are 
made partics defendant, who answered, but their answers 
contained nothing affecting the qnestions treated of in the 
opinions of the Court. 

Banks and Troy, for the plaintiff. 
Strange and Baker, for the defendants. 
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PEARSON, J. 1. The defendant John, who was born after the 
making of the will, and before tlie death of the testator, is 
entitled to a filial  orti ti on, aceorcliiig to the provisions of the 
statute. 

2. The s lam V c ~ ~ i c c  Isas her election either to leave the 
State and be tlierebg emmcipatcd, or to rem:tin here as a slave. 
A s  to this tlierc will be ail e n q ~ ~ i r y .  

3. The t ~ o  cl~ilclren of Veilice born after the n d i i n g  of tlie 
will, and before the deatli of tlic testator, are $laves. There 
is no g r o n ~ ~ d  npon wliicli they are eiititletl to their freedom. 
Geforc the death of tlle testator the will did not take effect; 
it was revocable a112 liatl no opei.atioil until that erent.  I n  
C(rfee x-. Dnzis, 1 Jones' Eq. llep. 1, co i i in~nted  oil i11 C,w- 
w w t i e  v. Ilobinso~z, 2 Jones' Eq. Eep. 215, the cliiltl was 
born cfter the c1e:ttli of the testator. In l lhotm v. Beeton, 
8 Ire. Eq. Eep. GG,  tlie cllilrl born after the maliing of the 
will, and before the cleat11 of the testator, was held to be en- 
titled to liis freedom by force of the n-ords " together with all 
.future issue and illcrease," wl~icli 1iad the efl'cct of taking 
that case ont of the well-settled general I&?. IIere, there 
a re  no such words. 

I'm Cun~aar, Decree accordingly. 

J. P. REDDING, udminist~.ator, c ~ m z  tes. ann. ugninst S. A. L. ALLEN, 
and others. 

Where a testator bequeathed as follows: I give to S. A. @is wife) all the 
negroes, of every descriptinn, that I hare receirecl throngh or by her, vis: 
B, C, D," naming tlmn and several others, and concluding the last with an 
'! Sic," "and all the undivded negroes of the estate of ?V. K., also $312 in 
cash, the amount for which I1 (one of the negrocs that cake by his wife) 
was sold," and died intestate as to all tlie rcst of a large estate, it was Be7d 
to have been the intention of the testa:ar to pass the increase of the slaws 
of both classes, irrespective of the times of their birth. 

2 
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Where two modes of description are used, and there is a descrepancy between 
them, that mode will be followed wl~ich is least liable to mistake. 

Where slaves given as above to a legatee, were h red  out by the executor 
after the death of the testator, it was Ileld that the hires went to the legatee. 

Where a sum of money was given in lieu of one of the negroes that, before 
the will was made, had belonged to the former of the above classes, but 
sold by the testator, it I\-as Held that such sum of money should bear in- 
terest from the death of the teshtor. 

CAUSE removed from the Court of Equity of Beaufort connty. 
This bill was filed to obtain the opinion of the Court of 

Equity upon several qnestions arising upon tlie will of Shad- 
rack P. Allen, wl~icll is as follows : " I give and bequeath to 
Sophonisba A. L. Allen, all the negroes, of every descl-iption, 
that I have received through or by her viz : Ben, Julius, Ma- 
tilda, Eve, Maria, J in  and her cl~ildren, Juliet, Lettice, and 
William, kc., 2nd a130 the undivided negroes of the estate of 
?Villiam Kennedy, dcceuscd, also three hundred and t m l v e  
dollars in cash, the nmonnt for wl~ich Horace mas sold, to her 
and her heirs forever. I n  testimony whereof, I have set my 
hand and seal." 

The bill sets forth that one of the above named negro wo- 
men Jin, had increase, viz., the boy Daniel, before the mak- 
ing of the will ; tliat several of the women of the class received 
tlirough or by Sophonisba A. L. Allen, who was testator's wife, 
had increase, seven in number, after the execution of tlie mill 
and before the testator's death, and one after liis death ; tliat 
several of tlie women of the class described as the undivided ne- 
groes ~ l f  the estate of TVm. Iiennedp,hacl increase, fonr in num- 
ber, after the execution of the will and after the division of the 
Kennedy property, but before the testator's death, and one after 
liis death ; that, besides tliese slaves, tfie testator owned other 
slaves, and real and personal estate, wllicll lie had acquired 
from other sources than the tn-o above specified, of which no 
mention is made in his mill. 

/ 

The plaintifT, who is tlie administrator with the will annexed, 
prays to be instrncted by the Court: 

Whether the increase of the female slaves mentioned in the 
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Srst class as being derived from Nrs. Allen, born after the 
will was made, and before his death, pass to her by force of 
such bequest. And whether the one born after his death will 
thus pass. Also, whether Daniel, born before tlie making of 
the will, passes. 

Also, whether the increase of the women derived from the 
estate of TVillianz Kennedy, born after the making of the will, 
passes. And whether the one born after his death passes. 

Also, whether tlie pecuniary legacy bears interest, and from 
what time. 

TThether Mrs. Allen is entitled to the hires of the slaves of 
the original stocks, and whether to the hires of the increase of 
these stocks. 

Nrs. Allenhad no issne; she and one sister of the testator, and 
the only daughter of a deceased sister, as next of kin of the 
testator, are made parties defendant, who answered, not con- 
testing the facts set forth in the bill, and concurring in the 
prayer that the Court mill instruct the administrator with the 
will annexed, as to their rights arid his duties in the premises. 

The cause was set down for hearing on the bill and answers. 

No counsel appeared for the administrator in this Conrt. 
Doanell, for tlie next of kin. 
B. F. JToore and Sknw, appeared for the legatee, Mrs. Allen. 
Mr. Shccw's argument was as follows : The principal ques- 

tion arises upon reading the will of Dr. Allen, as to its pro- 
per construction and purport, and this is the enquiry in Nos. 
3, 4, 5. The will is as follows, and its date is the 21st March, 
1835 : 

" I give and bequeath to Sophonisba A. L. Allen all the 
negroes of every description, that I have received through or 
by her, viz., Ben, Julius, JIatilda, Maria, Eve, J in and her chil- 
dren Juliet, Lettice, and William, &c., and also the undivided 
negroes of the estate of William Kennedy, deceased, also 
$312 in cash, the amount for which Horace was sold, to her  
and her heirs forever." 

The facts are that Horace was one of his wife's negroes ; 
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that tlie n~an i age  of tlie testator was on tlie 22ncl December, 
1829 ; that the negrocs of' Win. Kennedj's estate were divi- 
ded the 30th December, 1S30, one year and nine moritlis 
after the date of the will, a ~ ~ d  tlle negro Williani, a cliilcl of 
J i n ,  named in the will, mas born after Dr. Allen had receiv- 
ed Jill into his possession. 

The feninlc slave Jill had n boy cllilcl, na~neil Daniel, born 
prior to tlic date of tlie will, aud his name is not ine~ltionecl 
in it. 

Other female slaves, Lot11 Illose named in tlic will and 
those that were uf tlie untliridecl ncgroes of Wm. Kennecly's 
estate, had issue born bct~reen tlie dntc of tlie nil1 and the 
death of tlie testator, alicl also issne born after 11;s death. 
Mrs. Allen claims to be entitled to the issne of all the slaves 
named in the will, and of tlinsc referred to as " the nndivicled 
negrocs," n-itliout regard to the time of their births, and 
claims Daniel, the issue of Jin, born before the date of the 
mill, though he is not mentioned in it, by name. 
The case slie~rs that the testatorliaving negroes, some of which 

he acqnired by liis marriage aucl some otlicrwise acqnirecl, 
macle this instrunient for the p11ryose of s i r ing  to his \rife the 
riegroes mentioned in it, so that they might be her's after liis 
death. I n  i t  lie spealis of no other negrocs escept such as had 
Been hers; in i t  lie provides for no one else, and i t  is con- 
cerning her and snch negroes as he had acquired by her, and 
no other kind of his property, that he speaks, throughout. 
Whatever feelings 11c might have had for them, he knew that 
as they mere lier family uegroes, slie had a feeling of stronger 
attaclimei~t for them tlian she liacl for the rest. 

Tlie case also sl~ews that he  had no issne by the marriage. 
This instrument was under these circumstances and with such 
views made ; in i t  there are found no terms of art, but simply 
the general and popular language that is used in  fm~i l i a r  
life. I t  is by a consideration of this Bind of langnage used 
b~ hiin on this occasion, to this sort of expressions, that 
the court arc to look, and upon thein they are mainly to ground 
their opinion as to what was his intention. The court does, 



DECENEEIZ TERM, 1857. 362 



363 IN THE SUPREME COURT. 

be r e d  witllont giving any effect to the characters, " CeTc.," 
f'ouncl acldecl after certain names ; :u~d if so, 111:tve to say, as 
to this, that I cantlot be expected to consent to i t s  being nar- 
rowed down, by clropping from it  these cIiar:~ctei~s, ally 
nwre tlinn I can, to the fimt words 1)cing nai.ro\ved down by 
drol)ping from t i ~ c o ~  the word a tlm.wgll," so ah to get xiel of 
its sense. 

In  opposition to a11 these objections inncle against I ~ e r  claim, 
I will endeavor to sliow tlixt the sclienic or pl~tn of tlle testa- 
tor was this: That lie sep:watecl frolrl the rest of his ncgroes 
those whic11 TTCX 11is wife's fllinily ncgroes, and of these 
latter, Ile npye,zrs to linve conside~wl tl~eni to consist of two 
classes, ~yiz., one class composed of such as he 11:d rcctnceci 
into hispossession, even IIorace that llc sold ; :rnd the otllcr 
class, sucli as he was entitled to rcceive froin tllc cstatc of her 
father; and that as such elasses, or, if not as snch, then as one 
wliole and entire class or FtO~li, co~~sis t ing of all 11is wife's 
family negroes, he intendecl to cliqmse of tllenl to ller; and 
nothing less t hm the wllole, as well the stock :E tlic iucl.cnse, 
will sntisfy the \vol.ds " aH the ncgrocs, of every description, 
that I Imve receiretl tltrongli or by her J" also that ille words 
following these general ones, wcre not 11sed by the testator 
for the purpose of narrowing these prerious one.., ncir at  all to 
ilnpair or restrict their fnrtction, but for anoillet. :1nd tliff'erent 
purpose, nan~cly, to s11o.i~ in wlmt sense 11e inte~~clctl to apply 
these general worcls, nncl to gonrcl ag:iinst a 1niscoiicept:on of 
his in ten ti or^ in using thein. 

I t  is true, tlmt irnn~edi:ttcly after the first gerwr~l  ~vords, 
by which he had nlrentlg pointed out that it is his wife's f u n -  
i l ~  negroes that arc tlle su!ject of t l ~ c  Ixclnest, t l~erc occurs n 
1 iclelecot, a. viz., and cert:iin negroes a1 e nest described by 
their uame~ ,  and nt the end of the nuinberir~g, t l w e  is an et 
eetera (kc.) Cnt to call this mere list of narnes, witllouf the 
c!c., an enurnemtion, is a misnomer, bnt proviclcd that the 
&c. ~ w r e  striclien out, then the nnn~ingcacll ant1 every negro 
would constitute it such ; bnt so long as these c1lnrxcte1.s arc 
apparent on the face of the instrument, tliep form a part of 
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it. as ~vel l  as tlic! names. Tlic word eanmeration, according to 
Dr. Johnson, is the act of reckoning singly, or connting ovcr 
singly, ccrtain things. Accor~ling to X r .  TTebster, it is tlie 
act of connting or telling a nzmher, by ?zcmhlg each partic- 
ularal~ticlc, or, an account of a nu7i27,e~ of things, in wliicll inen- 
tion is m d e  of e z ' w ~ p n ~ ~ t i c u l c v  ni?licZe, and if tlie testator did 
atternlbt to (lo such nu act, it appears by  l ~ i s  using certain 
nalncs arid also the et cctcra (ckc.,) tliat lie considered that to 
~ n a k e  a con~pletc enumeration of t11c negrocs, to v-liicI1 he 
liad previously l.ef'erret1, it ~ r a s  neccsaary to add the ct  cetera 
('kc.) to the nauncs. If, however, to the naming, the ct  cetera 
1)e considciml as addecl, and its signification be given to i t  
along n-it11 the names, it may tlien be 111-opcrly called an enn- 
meration. Tlic clinracte~~s, &c., liave as certain a significa- 
tion as tlie cliaracters v, i, z; the r, i, z, is a contraction of 
tIte WOKI videlicet, (in latin videre licet) and means, nccording 
to Dr. Jo11n~0n, "to wit," "tliat is," or "namely," and according 
to Nr .  TVebstcr, i t  incans "to wit," "namely." The cliaracters 
&, c, are a contraction of' et  cetern, which iliean " and 0th- 
ers," "and the rest," "and  so on ;" and the latter, as here 
used, denote not ot /w thilqs, but ofl~er ncgives, bnt if other 
things, t l ~ e n  'bof the salnc sort," of tlic 1ikel;incl." See 3 Ire. 
Eq. 86, J l n l c o ~ ~ z  a n d  Gaul v. PwnclZ, the ~vords  'l other per- 
sons, wlion~ lic cannot now specifj-," added after rianling cer- 
tain crcditors, and the sums due them ; and also as to tlie 
words " other tllings)" see KOUIZY V. I$zL??~, 3 Jones' T3q. 
220. The words et  cetera, mean things ejuscleln spcciei, or 
ejusdem modi, as found with tlie named negrocs, " with which 
they stand connected in tllxt clause," thesc words "are  in- 
tended of like iiatnre and species with thosc! 6cZfbi.e syec$edln 
and these characters also serw to  show, tllat the testator in- 
tended fo r  her other negroes; as if he liacl said expressly, 
these named arc but n p a r t ,  there are others. Bnt even if 
there be, as above admitted, an ennnieration, yet it is denied 
tliat such enn~neration contains any e r ider ix  that i t  was the 
testator's intention to narrow down the meaning of his previ- 
ous general words, a d  without that did appear, the ennmer- 
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ation simply, however complete, lias n o  such eflect as tliat, 
The next no lds  that  occ i~ r  are, " nucl also the nnclivideil 

ncgroes of' tlie estate of T i n .  I k i ~ n e d ~ ,  deceased," \ r l ~ i c l ~  s11ow 
the  test:~toi,'s iiltentio~i to give t l ~ c m  to licr, not asi~idividnals,  
but  as n stock, and as folwiilg :L part  d w l i a t  a re  included, o r  
menut to be, in tile pi-evious general ~vortls. 

Tlie iiext, m ~ d  last ~\-olds,  ref'er to a sale, by  Ilim inade, of 
IIorace, one of liis vife's f ' l~uily iicg130es, and lie s:l,~s that 
Iiaving rcceiied by snch sale $312, he  gives that sum to her. 

1 1 1 ~ 1  c to ask attention to tlicsc h s t  and clobing expressions 
in  this inqt~wnlcnt, a1111 vlietliel. it does not appear tl~erefl~orn, 
tliat it was the intention of tile testator to give her as n ell the 
stocli as every part  arid 1)arcel of i / ~ t e l > c s t  u 7 ~ d ~ w o ~ f t  derivable 
tlierei'lonl. It ECCIllS t h t  tllis. in c o ~ ~ i e c t i o ~ l  wit11 tlie fact 
that  lie ~vau ~ n a k i n g  a p r o ~ i b i o ~ l  lbr her e.;clnsit ely and a p i n s t  
tlie clainl of every relative, and ilot out of a, part, but  by gir- 
i ng  to Iler a11 of Iier f ' an i i l~  ncgroes, explail~s 1~1lat Ile iiiearit 
b y  not only using tlle word '' hy," but the v o ~ d  '. t h ~ ~ z ( y I ~ "  
Iier, can it be suppoeecl tha t  n.lle1-1 lie referred to t l ~ c  sale of 
Ilorace and mentioned his price, aiid gives that to her, that  
lie i~lteniled to 111a1;c to her a pecnniary lcgncy, irrespective 
of tllc s o ~ u m  f'1~1111 n-licncc that  riioilcy v a s  by him received ? 
,\lid does i t  not also appeal* tllnt lie illtended that  110 one of 
the  ~ lcg~-ocs ,  or the proceeds, income or profit, of'nil~- of t l ~ e m ,  
slio1il11 go to ally o ~ l c  but  her ! 

13:- his i-iiciitio~ii~lg " t h e  ~~iiclivicled negroes," as i t  might 
be  said that thcy did not come n-itliin tile prcvious ~ o r i l s ,  viz.. 

tliat lie hat2 receir ed," h e  s a p  that  they, too, forin a part  of 
the bcqnest. and s n ~ d y ,  f h p  arc not given as iiicliviclnals, but  as 
a class or stock. Alid last, Ile tells us tliat IIomce's price comes 
also ~ v i t l ~ i i ~  the mexning and scope of the first general worcls, 
as if lie hat1 said, tllniigli I clicl not get  tlie negro's price, jure  
inn~,i t i ,  yet, I rcceirecl the price ~ I L ~ V ~ L ~ J L  1 1 1 ~  i n a r ~ i a g e  with 
her. Wit11 respect to the boy Daniel, the cllilcl of J i n ,  ~ 1 1 o  mas 
born before the date of the will, and is not ~iarned therein, i t  
i s  probable tllat h e  knew she had a child lately born, but  did 
not  know or ~ m n e i n b e r  his name, and on that account added 
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the ct  cctcra to tile IIICLIIIEP; biit, 1)e tliat as it ~ i ~ n y ,  if :IS is con- 
tenclecl, the I r e p e : :  given \\-crc i~~tcl~clcc! to be give11 ;is a. class 
or stc~ck, tilcll ilc is iuc~luclcil i l l  tile cl:lS lla111e. Tile S11118 

l'e~j?:l~,Ii is :1.])111jc:ll,Ic to 1 1 1 ~  ~ S S I I ~  ~ f '  '' tlie u~~divicl(Yl 11?gl'c>e$;" 
C I I ~ I I I ~ I ~ ~ I I  :md o t l ~ w s  ,;T J N I ? ,  , I~iisl~ce's  J<q. 247, 220.  

I i ir~ele~~st;~ntl  Illat i t  is eo~ltciiiletl ny i l l s t  I ~ c r ,  tIi:tt tlle ~ o r t l s  
s ~ i l ~ s e q i ~ e a t  to the ?irst g c 1 1 c 1 ~ 1  ciiles, hl~o\v nn il~tcntion of the 
testator to lwtr;~ii i  the ~ ~ i c ; u ~ i ~ ~ g  ot' tllc fiwt. To t l~ is ,  I m -  
sn.er, b ~ -  nsliillg n-!rere is tllc e\-itle~rcc of it ? Ilocs tlic c1:liise 
wllel.eiii he  recog~iizcs tllc ulltii\.iclcd ~ ~ c g r c - ~ c s  ul1ic11 11o n.as 
the~w;ftc;l. to ncq11i1.e the ln+essiii~l ni; clcl~o:c siicll nrl intell- 
t imi? an(1 docs t l ~ e  Ixst c1~11se t11;1t wi'et,s to tlrc ~ l c  of I lor -  
w e ,  and pit-c~s to Ilcr tllc price, cl~oii. ::II i i i t c~ i : io~~  to  n:lrroir 
thclil ? If' it be becnnsc tlre last \\-old.; do I I I ~ Y C  c ~ c ; ~ I . ~ J -  :111cl 
certai~lly i l c s c ~ ~ i l ~ c  the si~lljcct of tlic Li'cl:~ct, zutl t11cl.ebJ- 
opeixte t o  ~ u t l x i l ~ t  tlle gi111eralii-y of the first, tiicn I ask 
whc t l~e r  the first n.o~.el? \\-ill not 11c;lr a coiiipn:~iso~l wit11 the 
last i ~ i  pt1i11t of' cle;t~mcss a11c1 cer t :~ i~~t ,v ,  n ~ ~ d  t11:lt c c ~ i ~ ~ p a ~ k ) : l  
be, ~ I I  tile n.Iiolc, i'xvc11~1,lc to tile iil.at ! It :i])l~e:u.s to me 
that  so f1~11ii tlre liist \ \ - O I Y ~ . <  ~1iov:i11g I I ~ S I T  c lc :~1~1~-  11is in- 
tent, tiicy tl~ct~llselvcs do b:;111i1 ill ileccl c~t' c s l ~ l a ~ l a ~ i o ~ i  from 
t11c f i t , > t  ; I I I X ~  C ~ C I I  11111t11:111j~ ~,cl!lcri Iiglit I I ~ J O I I  t 1 1 ~  ~ t ! l ~ r s ,  a11tI 
t11;~; tlic Inst n.oi~ls ( 1 1 1  i l i  i';\c.t wcci\.c its 111ric11 f1'/)!/6 t l ~ ~  f i ~ t ,  
as t11c~- t i c ,  coll\-c\- lo tlic lil.ht ; I I I I ~  tile l;l+t (10 I I I - I~ ,  ill ally 
wily, tiiat 1 C A I I  pc:,cc\i\.c or co:~cvive, I T ~ ~ I X ~ I ~  t11e cfi'ect n:111 
fii:~c:iol~ of tlle iirst. It' t l i c ~ x  1,e all;- eviclc~lce o f  t!le last 
wold,, o~ nliy 1)al.t or ~ml'tioll of tllern, sl~o\ril~;;, or t c~ l t l i l~g  to 
slm\v, slieii I Y ~ ~ I Y ~ I ' I L ~ ,  lie t l ~ n t  :~lli.gcs it, s i 1 0 d ~ 1  a1in.i~ ~ ~ l i c r e i n ,  
as \\-ell ns its I I : L ~ U I Y ,  nilel tile estelli of it. 

X n t  11cst 1 s ; ~ ,  tliat t'i.o~n a co~~sidelxt i l~ l i  of' one l):lrt, eve11 
of tlint of tlic wo l~ l s  c:illccl tlic e ~ ~ i i ~ ~ ~ e i x t i u g  o:~c::, i t  (111es ~ I J -  
pear t11:lt t l ~ c  tca ta to l~ '~  i l~tcli t io~: \\-as to ]lass tlie i s i ie ,  11ccaiisc 
tlie ihs1le of one ,of t l ~ e  t'cil~alc~s, 11-11icli ihsue J\-S ~ J I J I Y I  I ! ,~?CI '  11c 
11ad rccc:i\-eel t l ~ c ~ i l ,  n ~ ~ e l  bei1il.c t l ~ e  date of the ~vi l l ,  to wir, 
Daniel, t l ~ e  cl~ilil of J i l l ,  is I & Y I W ~  to b~ tile 'kc., anel nn- 
other olle of Jill's issiie, T\'illialri, ~ r l i u  was also bolw after the 
testator received J in  illto his l)ossessio~~, is ii:unetl i11 the will ; 
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and also by considel*ing another p u t  of the enumerating part, 
certain negroes arc described, riot singly, but as a class or 
stock; ancl it does, iii fact, appear by consideration of the 
whole of the enn~neration, tlint i t  was tlie intention of the tes- 
tator to give 1 1 e ~  the issuc, and that sucli intention as fcdly 
appears from the subsequent xords ,  all taken together, as 
from tlie first general wo~cls. I will next present to tlie con- 
sideration of tlic Court sevcral adjudged cases, that relate to 
the constrnction put upon sucli words as are fi)nlicl in this 
instrument, arid nnless I an1 mistaken in  my inference, all of 
tllem I-esemble in certain respects, and some of them exactly, 
tlie case befow tlie Court. I tliinlc tliat tlie reasons and prin- 
ciples upon wllicli tlieir decision is professedly gronnded, are 
applicable to tliis case; tliat t l~ey  do show, tlint by certain 
forms of' expi~essioli used by tlie testator, respecting tlic dispo- 
sition of a female, or female slavcs, arid upon a fail. constrac- 
tion of them, the issue may, and docs, pass along wit11 tlie 
niotlier ; and that f'roin sncli words and esprcssions used by 
the testator as are f'ohnd in this case, tlie Court has inferred 
an illtention to pass the issue along wit11 theii. rnotliers, and 
declared that sncli is tlieir puq)ort  and effect. 

1st. Long v. Long, 2 Nur.  10, general words. 
2nd. C~orlznrfie r. i?ohhso?z, 2 Jones' Eq. 219, geneml woldc. 
3rd. Di.alie v. JferriU, 2 Jones' Law, 368, general words. 
4th. liicgcuz v. 2 Deo. and Bat. Eq. 70, enumeration 

after general words. 
5th. Chamy,ion ctndothem, e x p n ~ t e ,  B~isb.  Eq. 247, enumer- 

ation after general words. 
6th. Coftc r. Duuis, 1 Jones' Eq. 8, ancl remarks of PEARSON, 

J., 2 Jones' Eq. 221, intention by general words to pass issue. 
7th Joimr v. Joiner,  2 Jones' Eq. 71, 74, intention by 

g e l i e ~ d  worcls to pass issue. 3 Ire. Eq. SG, " other persons ;" 
3 Jones' Ecl. 220, " other things." 

I cite these adjudged cases, as autliorities, because I think 
tllat in tliern, is to be fonnd the fact, that from similar words, 
and sucli also as are exactly the same as here nsed, and used 
on like occasions, i t  has been establisl~ed that the courts are 
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to infer, and do infer, that he  that  nsccl t l ~ c m ,  did intent1 to 
pass the  i s u c  of slaves d o n g  wit11 tlleir 1not11c1.s ; t11:tt wlren 
tlieir mot11ci.s are given as a. cl;~ss or stock, tll;lt tliereby the 
issue arc  in t i i~wt l  to be a1so given. I cite tliclil as c o n t ; ~ i ~ ~ i n g  
evidence of n ~ i d c  or Zur gl)vei,~liilg sac11 e:ibes. It' tltis h e  
not the  rule t'ou11c1 to be :rl)l)liccl i l l  these cases, tllen I l ~ c ~ ~ e  is, 
as yet, no  liscd 1 ~ 1 e  ~st:il~lislied t o  ( l i r ~ c t  :11ly t11:lt di) employ 
such g c i ~ c ~ x l  \voids ulil 11111xscs as tliesc, ill the nse of the111 ; 
or, to sllow w i ~ : ~ t  tllcy 11i;ly expect \rill 11e tile ~*ccognizecl ef- 
f i c t  of tlleir u h i n g  tltcm, u-llcrl tliey come to be  d w \ r n  into 
q n e s t i o ~ ~  before our jntlicid t~,il)ilil;lls. 

'it11 enquiry, wit11 ~ .e s l~ec t  to tllc time from ~vllicll interest 
is to be co11)1)11ted upon :L legacy. i l  Ic>gncy ill I ~ I ( X I C J ,  XI-hen 
no t i ~ n c  i-5 fixed for its l ~ : i ~ ~ ~ r c i ~ t ,  is l ) : ~ ~ ; ~ ! ) l e  a t  the tcstiltor's 
death, and  hen t11ci.c are no debts, t l ~ c  c scc~ i to r  inust pay 
i~itcrcst  on i t  f1.0111 the dc:~tlt ; 7 Ire. I<q. 127. I t  is payable 
fro111 tlic tillre of ~ l e ~ i i ; u ~ i l i ~ ~ g  the I C ~ C J ,  afier that  lcgi~cy has 
l w x l n c  dne ; 4 Ire.  Eq. 195. I\'llc~r t11ci.c arc debts, i~ l teres t  is 
not to !)c chai~gcil ((l/i!;i~.xt tile ~ S C C I I : O I . ,  until tu.0 J ~ U S  fi'0111 

tlie p~wG:~tc ; 3 Ire. I+l. 9, 15, Ut.sto~' v. IZestc 79. 

tit11 enquiry, wit11 1.cs1)wt tto tllc I l i ~ m  :l11(1 profits and the  
espcnses of the slaves. The 11ires or p~vfi:s of snch slures as 
are given to n legatee, go  \ v i t l l  the priircil):il, i. c., the slaves 
wlricll arc tllc su\,jcct of' tlle gift to her ; so :\Is0 the lo>scs and 
expenses paid & ) I ,  S I I C ~ I  ;IS arc givcil to I ICI - ,  1111ist LC nllo~vecl to 
the acluli~~ist~.ntor against I ICI*;  6 Ire. 1:q. 416. Tlle issue of 
slaves born :~f'ier testnto~*'s deatll, go to tlrc legatee of tlieir 
~ l i o t l i ~ r  ; S TIT. Eq., T T ; ) O I ( J I L  v. I ~ c c ~ o ~ L .  

16t :~ilil ?lit1 ci~cluiry. \Yith ~ ~ e s l w c t  to the 1st and 21111 en- 
quiries 111:~tlc by tlie bill ot' coi~l!)laint, t l ~ e y  arc  ans\re~.ed as 
to the r l tgim3 nncl otllcr l ) ~ ~ ) l ) w , t ~ ,  i~clndi11g ba~~l ; ,  p la~i l i  ro:ltl 
:uld gold-lni~le stock, by Ik \ . i scd  Code, cll. 11S, scc. 13, ailtl 
ell. 64, sec. 1 (3) ,  a11c1 ell. 16,  see. 31, 5 11.c 1:ep. 131; ; and  
in this case the widow is entitled to o11c halt' of tllc ~i~lclislm+ 
ed  of sni*l~lus, aud tlie resiclne goes e q ~ r a l l j  to the uest of Iiili. 

PEAININ, J. Every  one wlio reads tllc testnrnelit snbmit- 
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myroes I loaned hint  some years since. This enumeration 
esnctly rcrersecl tile tliing, so there was st discrepancy be- 
tween the niocle of description by the enumeration, and the 
other mode by reference to the prior loans, uncl i t  was held 
tlmt the latter description was to be t'ollo~~ccl, 1)ecause i n  re- 
spect to it t11~1.e could be 110 nlistakc; wilereas, he 1nig11t have 
forgotten wll i~l l  fillllilp of n c p o e s  lie had g i ~ c n  to tlle one, 
and n l~ ic l i  to the other, and so nlacle st rnistnkc in attempting 
to n:tnlc tllcin ; " but 11c conlcl not h a r e  forgotten tlie fact of 
the previons giffs." 

Al)pI,v the p~inciple  to our case ; thcre can be no nlistakc in 
the dcxription, " ail the negroes of every description that I 
receivecl tllrough or by Iler, i. e., tlint I acqnirqd jurc n ~ n i * i t i ; "  
but  tlie a t t e ~ ~ p t  a t  ennn~er;~iion is liable to mistnlie. Sulq~ose 
it had omitteil one of the old negroes, surely that ncgro would, 
nevertl~clese, pass nnder the general c1escril)tion: So, if i t  
I d  omittetl a cldcl b o m  b ~ f o r e  the w ~ d i n g  qf the will, ( \~ l i i ch  
is admitted to be the fact in regard to one of t l l e~~l , )  certainly 
that c l~i ld  will pass. Tlic sanlc priilciple alq~lies to a cllilcl 
born at'ter the \wiling of the d l ,  fhr i t  falls ~u idcr  the gener- 
a l  wo~ds ,  ancl is inclnclecl in t l , ~  c h s s  intcndecl to be given ; in 
fact, i t  was impossible to include that in the par t icdar  de- 
scription, wl~icll scco~mts  l'or the " he." a t  the eucl of' the 
enumeration, whereby it is left open to take in otllers of the 
same class that were r ~ o t  named. 

This conclusion is confirmed by the fwtller fact, t l ~ n t  in re- 
gard to the negroes of the estate of William I h n e d y ,  the 
children born betveen tlie writing of the will and the death 
of the testator, pass under the bequest; ancl no reason can be 
suggested w l ~ y  he  intended to make it otlierwise as to the 
negroes that Ile had before ~wluced  into possession, especially 
in  fkce of the fact, that he adheres so strictly to his intentioil 
to give to his ~ ~ i f e  all that 11e Ilad acquired jut-o ~ i z a ~ i t i ,  as to 
direct the price of one of' the chqs that he had sold, to be paid 
to her in cash. 

W e  think i t  is clear that Mrs. Allen is entitled to the hiree 
of the s l a ~ e s  froin the date of tlie death of her husband, and 
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on the same principle she is entitled to interest upon $312, 
directed to be paid in cctsh; the principal stallding for tlie 
negro he had sold arid tlie interest for his hire. 

PER Cumax, Tllere t ~ i l l  bc a decree declaring t lx  rights 
of the defendant, Mrs. Allen, accord- 
ing to this opinion. 

A. TV. CLSYTON against A. J. GLOVER. 

A court of equity has power to set aside a sale made under its order, as well 
at the instance of t11c ~ I I I C ~ ~ . S C P ,  as of the owner of the property. 

Where the 5udge in the Court helov ref~~sed to set aside n P& because of a 
mistalien idea that his discretion was controlled by a. pi~inciple of law which 
had no application, it was, IleW an appeal ~ o u l t l  lic to t l is  Court, and th:it 
the qnestion should be sent back to the Court bclow, that it may be agaiu 
considered by the Court, and his discretion hirly csciciued. 

APPEAL from a decree n ~ a d e  by his Ilonor, Jaclgc CALDWEI.L, 
at the Conrt of Equity of Clio\rm Fall Term, 1857. 

The plaintiff, by his gnardian, llad filed his petition a t  the 
Spring Term of the Court, for the sale of a slave named 111- 
f kd .  At  the Fdl Term, 1557, the clerli and master nl:ide 
the following report : " In this case the unclel-signed reports, 
that he exposed the slave Alfred to sale, at the con1 t-house 
door, in the town of li:denton, on tlie 3rd Nonclay in Jnne, 
1357, on a credit of six and twelve mol~ths, n-it11 interest from 
date, after deducting $75 in cash to pay costs ; liaring firht 
*?uly advertised according to an order of this Court, : ~ t  Spring 
Term, 1S57, at ~rhicll  time autl place, appeared Andrew J .  
Glover, and bid for the said slave $1000, which is the full 
value of said slave." 
" At the time of tlic sale, and in the hearing of all persons 

present, the undersigned made lmown, that there was a de- 
fect in each of the said slave's eyes, and called up the said 
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slave so near the stand, that all persons present could see the 
said dcfect, wl~ich 'r'i*as patent." 

" After that declaration and the sale, the said Glover took 
possession of t l ~ e  said slave, but r e f u s d  to comply wit11 the 
terms of the sale on account of said defects." 

"Tlie undersigned has not since exercised any control over 
the said slave, nor lias the gnardian, on whose petition he was 
sold. Said Glover still refnses to comply with the terms of 
the salc." 

A t  tliis Court, (Fall Term, 1857,) tlie purchaser, Glover, 
appeared and filed the following aflidavits of l~iniself ancl Ed- 
ward Warren and Tlioinas Gregory, upon wllicli he based a 
motion to have the sale of t l ~ e  slave Alfred set aside, viz : 

'' *4. J. Glover ~nakc th  oath, tliat lie was no:: present when 
the condition of the said slaves' eyes was ~nacle linown by the 
clerk and master, tliat he saw tlie white spots in the eyes, but 
tho~iglit tlie said slave had glass-egcs, ~vliicli is a sure sign of 
permanent vision ; that lle afterwards consulted a pliysician, 
who, on an examination, informed him that tlie eyes mere 
defective, ancl tliat the said slave might go blind immedi- 
ately." 

:( Ecl~vard Warren being duly sworn, malietll oath that he 
is a physician, and that a t  the request of A. J. Glover, he ex- 
amined the e jes  of tlie slare Alfred, and found them defec- 
tive ; that there mas a white spot upon each eye, p rod~mxl  by 
disease, wliich may increase and firlally dcstroy the sight of 
the said slave." 

-' Tlionias Gregory ~nalictll oath, tliat he consiclers the said' 
slare worth about $500, ~ v i t h  his eyes defective." 

IIis Honor, after hearing tlie report of tlie clerk and mas- 
ter, and the affidavit of A. J. Glover, and tlie depositims of 
the witnesses, decreed as fullows : " That irinsmucli as there is 
no warranty of soundness in the sale, by a clerli and master 
in equity, that the sale and report be, in all respects, confirm- 
ed, and tliat the said A. J. Glover do comply with the terms 
of sale." From which decree Glover appealed. 
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KO counsel for plaintif. 
I leath ,  for clefiliclant. 

I ,  J. II;ul llis IIonor, after hearing the report of tlie 
cle11i ~~11i l  IU: I \~CI* ,  a11d the afEd:ivits p1d11eed  by the p ~ r -  
chaser, rct'iwtl to jet aside tile s J e ,  upon the  g ~ ~ u n t l  that the 
~ , i l r d ~ a - e r  l i d  s l i o \ n ~  110 srifficicnt cause for relief, t11el.e ~rligllt 
have  beell n qiicstio~l, nlletlrer npon a n  appeal, we conlcl re- 
\ i e ~  his (lillcisicoll ; bnt 11e dc~ l i~ iec l  to grant relief n;mll anoth- . . 
e r  g ~ o n l ~ c l .  tc  wit, n ~v'lult of antllority ; asbignlng as n reason, 
illat tlle1.e wns 110 n.,wl.,inty of sol~nclness ill tlie s:de of :t slave 
liy :I, elell; :w(! ~nnster  in cqnity. This was putt ing {lie case 
up011 n q i~b ' t ion  of' l nv ,  and not of fact. and  we, tl~erefore, 
tl~iirli an apl~enl  lies fi oil1 his ol cler or  decree. See E'mcv~as~ 
v. J fo i~ ,~ ;~ ,  1311.1,. I k p .  287,  and the caws therein ~*efi.rred to. 

Tile C0i11.t of I',ciriity l ~ n s ,  iundoilbtedly, the  power to set 
abide a j i~ t l ic id  sale, i!~:ltIe in pnrsnnnce of' its order, n-lien- 
e\-er tlle omlei. of the p ~ ~ ~ p e r t y ,  or t l~ose  who act  fbr him, can 
& O K  the price bid is inacleq~ate,  and i t  woilld seem that  
in failllev, tile conrt oi~pll t  to !la1 e the correspondiilg pan-ei. to 
relieve tile l)urclinser, n l l c n e ~  er, from t h u d  and ~llis:aI;e, lie 
has bid too lilnc11 for the pi,opertj-; a ~ i d  s~icli ,  fro111 the nn- 
thorities, we fintl to be tile caw. 111 &'ui~ehcn/7 r. f i c d w i c k ,  
(stated. iii S P ~ ,  on \'en. and  I'w. page SO, and  in the  App. 
KO.  10, of the ,2111. fi 0111 9th Lo1ido11 Ed.) the 1>1irc11aser was 
~elievccl  from llis pn~t l iaae ,  on the gron~icl of mistake ; and 
j n  Kate 0, to 2 Dan. Cli. Prnc.  1.515, ( - h .  Ed.) w e  find tliat 
similar relief bas been granted b y  c011rts of Cliance1.y of ser -  
era1 of onr sister States. The sale being made iinder its an- 
tllority, the court nil1 see that  justice sllall be clolle to both 
vendor and p~~rcl iaser ,  up011 tlle fairest principles of equity 
mcl good conscience. 

Beliering tliat his IIonol- erred, in supposing tllnt he  llad 
no porn-er to interpose in fa-.-ur of tlie purcllaser, his intello- 
cutory order must be reversed, and this opinion certified to 
tlie Court below. 

PER Cnc~ax,  Decree accordingly. 
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h deed rrindc in 1835,: convering a s1a1-e to amnn ant1 one's wife !' during their 
joint life-time mid no  longer;" passes the entire interest in the slave, notn-itli- 
standii:,r the attc.fnptcc1 ~,cstrii;tio'n. 

!V&. T11c Ecl- iwl  Code, ch. 37, see. 21, varies from the Rcu. Stat.  ch. 27; 
see. 25, aild woiilil recjuiw, on a dcecl 111a:le since tlic lnttcr Tvcnt into effect,-a 
cliffwent constrnctioii from that giren in this c n x .  

APPEAL f i o ~ n  a n  interloentory order made by  the Conrt of 
Equity of Xew-ITanorer  count^, a t  the Spriilg T c m ,  1857, 
his l ionor  J a d g e  P m s o v  pre~i t l ing .  

The bill, in tliis case, was filed by  tlie plnintiffq, as legatees 
in remainder under the last will and testamelit of Tlieopliilns 
Swiason, wlio clie(1 in tlie j e a r  1335. Cr  this will, a certain 
female slave na~ i l ed  Sntira, and her fntnre increase, were he- 
yneatlied to D e l n p e y  Tnj lor and his wife Sawii. for theirjoint 
lives, and after their cleath~, to the plailitiii'q. The bill :tllegetl 
that  the dct'endant Tag lor l ~ n d  sold s e c c ~ d  of tlie slaves tllus 
l~t~qnentllc.d, ant1 t!~:~t tiicy llntl been r e i ~ i o ~ e c l  111 the p~~rc l i a se r  
1)eyontl the limits of the State, arid that he t l~ ren te~ ied  to sell 
the ~ e ~ n a i r t d e r  of tlicm, and tliat t11e1.e n-as a strong p~obabi l i ty  
tha t  these, a h ,  nonlcl be relrioveil orit of' tllc State. Thc 
pr;Lyer n.as for a secluestl ation as to tiiese rcmai~:ing slave$, 
and for genel-a1 relief. Xerriliian, the purcllaser of Sntira 2nd 
her cliildren, was made n party clcfe'liclalit. 

Under tliis bill, a \ n i t  of scqneatration v a s  ordered in 
vacatiun, and two of tlie cl~i?dren of' Satirn, J e r r y  and J im.  
remaining in the lialids of the ;lefentl,~~it Taj !or, n-ere seized 
by virtue of tliis writ, and were so lield at the coming in  of 
the ansn ers. 

The clefendsnb, in their ansyer ,  admitted tlie bequest as set 
forth in the plnil~tiff; '  bill, hnt  alleged, in  bar  of the plaintifls 
q ~ ~ i t y ,  tliat, p rc r iouJy  to the making of tile  ill in question. 
to wit, 011 the 14-111 day of January,  1533, the snid Tlieopliilus, 
by a deed in  writing-, p r q w l y  execnted, passed tlie absolute 

3 



375 IN THE SUPREMI3 COURT. 

Newell v. Taylor. 

right in the said slave Satira and her increase, to the defendant 
Taylor, so that the plainti& had no right, title or estate, pres- 
ent, or in remainder, in the said v70inali S:ztil.a, or any of her 
increase, wl~ich said deed is 'as follows : " Know all men by 
these presents, that I, Theophilus Swinson, of the county and 
State aforesaid, have given, granted, sold and delivered to  
Denlpsey Taylor and Sarah Taylor, his wife, one certain negro 
girl named Satira, now about the age of ten years, for, and in  
consideration of, the sum of two hondred and fif'ty dollars, 
for and during the natnral life-time of them, the said Deinp- 
sey and Sarah Taylor, and no longer. I n  testimony whereof, 
&c." 

Upon the coining in  of this a n m e r ,  tlle defendant moved 
for the removal of the sequestration, and the restol-ntioii of the 
slaves held nnder it ; which motion was refused by his IIonor, 
and the sequestration ordered to be continned. From which 
order the defendants prayed and obtained an  appeal to this 
Court. 

Ti-oy, for the plaintiffs. 
JK A. JVriqht, for the defendants. 

BAWLE, J. The case turns upon the effect which tlie act 
of 1823, 1 Rev. Stat. ch. 37, see. 22, has upon the deed by  
whicli Tl~eophilus Swinson, under whom tlie plaintift' claims, 
conveyed the slave Satira, to the defendant Denipsey Taylor 
and his wife, for life. This deed bears date 14th of Jannar r ,  
1535, and i t  is admitted that unless the act above referred to 
gives it a different eff'ect, i t  conveys an absolute interest in the 
said slaves, to Taylor and d e ,  notwithstandin,rr the attempted 
restriction of tlle estate in her to them for life, and no longer. 
The words of the act are that '' every limitation, by deed or 
lvriting, of a slave or slaves, ~ ~ h i c h  limitation, if contained in 
a last will and testament, would be good and eEectnal as an 
esecutoiny devise or bequest, shall be, and is, hereby declared 
to be a good and effectual limitativ~l in remainder of such 
slave or slaves, and any limitation made or reserved to the 
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grantor, vendor, or donor, in arly slydl deed, or tvriting, of a 
slave or slaves, sllall be good and effectual in law. Provided 
sucli lin~itation, had i t  been made to another person, would be 
good and effectual according to the preceding clause." It is 
manifest that the present case does not come witliin tlie letter 
of the act, and i t  wnnld be too strained a constrnction to Ilolcl 
i t  to be within the spirit and intent of it. Tlle pal-ticnlar 
mischief wllich the legislators had in view, and which they 
intended to remedy was, that a limitation, by deed, of a re- 
mainder in slaves, or any other cliattel property, after a life 
estate granted, was void; the rule of tlie common law being 
that the grantee for life took the whole interest in sucli slaves, 
or other personal property. A similar limitation of a remain- 
der contained in a d l ,  was held to be good as an execntory 
devise, and the like doctrine was applied to limitations by the 
way of trust. Bnt, in a deed a t  colninon law, so strong was 
tlie rnle that there could not be a limitation of a remainder 
in personal cliattels after a life estate granted therein, that i t  
was held, that if slaves, or other chattels, were given or grant- 
ed  absolutely, but with a reservation of a life estate to the 
donor or g ~ ~ l t o r ,  the limitation was void, because tlie reserv- 
ed life estate absorbed the whole interest. This doctrine \\-as 
clearly settled in this State by tlie cases of Blac?; v. L ' d t y ,  
2 M11rp11. Rep. 2-10, G / d ~ a ? i ~  V. Giwluin, 2 1Iawl;'s I l c p  
332, F o s c z ~  v. Fosc?~e, 3 IIawli's Iiep. 538, and XufZo,b v. 
IIcxllowelZ, 2 Dev. Eep. 185, and it was found so often to dis- 
appoint the intention of parents in making gifts of shves  to 
their children, reserving an estate for life to themselves, or 
gifts to their daughters for life, wit11 limitatiolis over to tlie 
chilclrcn of such dangliters, that the Legislature passed tlie 
act of 1523, above referred to, to prevent sucli niiscliief for the 
future. 

The terms of the act clearly embrace all such cases, but in 
no fixir sense can they be applied to a case like the present, 
where there is no limitation over after a ren~airicler for life, 
or reservation of a life estate in the grantor after a conveyance 
of the absolute interest in the slave. The case before us, then, 
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must be governed by the rules of the common law, which 
make this grant CYf tlie life estate in the slave the grant of tlie 
absolute inte~.est in her. 

I t  may not be improper to remark that the Revised Code, 
chapter 37, section 21, varies from the Iterised Stntntes, and 
that, according to the terms therein used, the grant of a life 
estate only in slaves, in a deed executed since the Code went 
into operation, IT-onld not convey tlie absolute estate in  such 
slaves, bnt would carry only a life estate to the grantee,leav- 
ing a reversionary interest in the grantor. 

Tlzc result of our opinion being that the plaintiffs have no 
interest in the slaves in controversy, the interlocutory order 
to continue tho seqnestration of the slaves rnnst bc reversed, 
and this must be certified to the Court below. 

PER CURIAM, Decree accordingly. 

WILLIAM S. DEVANE, Adm'v. of PORTER R. MOORE, against WIL- 
LIAM S. LARI<INS, Ex'v., u d  oti~ers. 

It & a well known rule of construction, that if the expressions in a will be 
ambiguous, and the intention doubtful, the court leans in faror of holding 
a legacy to be vested rather tlmn contingent. 

A bequest L ' t l ~ s t  all the balance of my property sl~all go to the benefit and 
support of my beloved wife and children during my wife's widowhood and 
the miuority of my children, but should my wife marry again, she shall 
receive her distributive or ch~ld's part of my estate, and should any of my 
children attain the age of twenty-one, then such child or chilclren, shall 
receive his distributive share, it being equally divided among nly wife and 
children," mas Ih ld  to be ,z vested interest in each of the legatees from the 
death of the testator. 

CAUSE removed from the Court of Equity of the county of 
New Hanover. 

The bill was filed for the recovery of a legacy arising to 
the plaintiff's intestate, under the will of Benjaniiri C. Moore, 
and it was admitted on both sides that the plaintiff's right to 
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recorer depended on the constrnction that might be given to 
the will. After giving several slaves to a dmghter,  Na ry  D. 
Noore, tlte will is as follows : Item 31d. " I t  is 111y mill and 
desire, tliat all the balance of niy property, both real and per- 
fional, sliall go to the benefit and support of my belovecl ~ ~ i f e ,  
Mary J. Noole, and my otlier cliilclren, ~~~~~~~~et A. Moore, 
I Ian ie t  D. Moore and Porter It. Jloore, during 111y wife's 
\vidon-ltoocl mcl the itliitorit,y of said cltilclren; but should my 
mife mnnBy again, i t  is my will that slie sltall receive  lie^ dis- 
tributive dmre 01- cldd's part out of iny estate; and should 
aity of lily cllilcli~en, naiilecl in the clause, live to attain to the 
age of twcnty-one years, then such child or cliildren shall, 
upon re:~cliiitg said a p ,  receire l~is ,  lier or tlieir distributive 
sliare or sltarea, it beiug equally divided anlong my vife and 
three last cllil~lren named; nttd at the death of iny mife, i t  is 
my will attd desire, that my first iiainecl cllild, Mary D. De- 
vane, sl~all  have Iier distributive sliarc or dram of my real 
estate, l ~ e r  autl Itcr lawful lieirs." 

Porter E. Xoore, tlle legatee nar~iecl in this clause, died 
before lie reacliecl the ngc of t~verity-one aitd during the 
widowltoocl of his motlier, I1I:try J., and tlie plaiittiff d n i i n -  
istered on his estate. After the cleat11 of Porter E. &loore, 
the widow, Mary J., internmrried wit11 Joel IIines, and i t  is 
coritenclcd that on the Iiappeni~ig of tllat event, the estate be- 
caine d i~ i s i l~ l e ,  aild his illtestate was entitled to draw his 
legacy ; t l ~ t  his l e p c y  was mstetl ill the legatee, and only 
the time of e~~,jojliielit was postpotietl. 

Tlie defcllclaitts d e u ~ u r ~ ~ x l  to tlte bill, generally, for the want 
of equity. 

The cause was set clown for argument on the bill and de- 
murrer, and seiit to this Court by consent. 

E. G. Ilm~tuood and Foml2, for plnintiff. 
Si?anp and Ilow.ae, for deferidants. 

BATTLE, J. Tlie only question in the case is, whetlier the 
plaintiff's intestate, Porter R. Xoore, took a ~ e s t e d  or a con- 
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said wife, all the property I received wit11 her, to her andher  
executors and aclmiilistrators; and the rest of iny estate, I 
also give her, till my son comes of l a d n l  age, when I will 
thxt the same s1i:tll belong to I~iin, and in the mean time, i t  is 
iny will and desire, that lie be maintained and educatecl at  a 
reasonable espense out of niy estate, in proportion to the 
value of all lily property and its general profits and income." 

Tile widow died, leaving her son surviving, a i ~ d  then lie 
died ancler tlie age of twenty-one ycars. The question was 
whether the legacy was vested or contingent npon tile son's 
arriving a t  fnll age. The Coiirt held tliat the legacy hecarne 
vested immediately npon the death of the tcatator, and tliat the 

, ~rorcls " till his eon slionld come to lawful age, when tlie proper- 
t y  shoulcl belong to l~iin," did not import s contingency, but 
only denoted tlie time when the remainder, limited by the 
will, was to vest in possession, thc bequest being considered 
as made snl~ject to the intermediate estate created out of it, 
and made :In exception to it. 

In  C'lnncy v. Dickey, 2 IIawks' Rep. 498, the will, upon 
which the qnestion arose, contained the following clause : 
' h  I t  is niy vi l l  ancl desire, that nly negroes slionld be kept 
together until lny cl~ildren arrive to full age, or marry, and 
then to b~ divided between lily belo.recl wife and children, 
share and share alike, equally," and 'bit is my will and de- 
sire, that whenever any of my cliildren arrives at  full age, or 
marries, that his, or her, share of lily estate be delivered to 
Iiini, or her, immediately." The Conl-t lielcl the legacy to 
the children to be vested dnring their minority, and not to 
depend upon their arriving at  f d l  age. 

The case of Gzlyther v. TuyZor2, 3 Ire. Eq. Rep. 323, is an 
instructive one. A testator, among other bequests, made the 
following: " I t  is Iny will, that my negroes and stock be kept 
on the plantation whereon I lire, until m y  son Iiiiichen at- 
tains the age of twenty-one years. Item. I g i re  to my son 
Joshua, $1000, to be raised from the farm. Itern. I gire  and 
bequeath to my tliree daugliters, Maria A. Guyther, IIarriet 
J a n e  Taj lor  and Charity L). Taylor, and my son Iiinchen, 
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to be equally divided be t \~cen  them, my negroes,  lien r11p 
son I<inchen arrives to tlie nge of t~vcntj-one years. Item. It 
is 1117 will that tlic residue of' lily estate, of e l  ery description, 
helong to my son IGnclien Taylor." EUFFIX, U. J., in deliv- 
ering the opinion of the Court siiid, that in rerpect to gifts of 
personal estate by n ill, tlie lnw is, t l ~ t  the word '* ~ ~ l l e n , "  it, 
a v o l ~ l  of condition, and imports that the time ~ u l ~ o z  the leg- 
atee is to rcceire the bo~;nty is of tlie cssciicc of the donation, 
unless tliere be so~ile e s p i ~ A o n  to cal)lain it or some provi- 
sion of the contest to c o ~ l t l d  it." i I c  then went on to state 
that a direction in the d l ,  ~nak ing  a dispobition of the pro- 
perty until the time sltccifictl, it, snch :% provision as will con- 
trol the genernl r~ile.  So also the expression in the will " to 
be eclually divided b e t m e n  them," is e ~ ~ i i i v a l e ~ i t  to the ex- 
pression " p~able , "  or " to be p i c l , "  in esplnining the word 
" when,'' or ally other ~ v u ~ d  of condition. The opiliion con- 
cluded, by declaring that tlic soil aild tliree daughters took 
~eatccl mid equal interests, uiitlcr the clnuse ill wllicll was 
contained the bequest of tile negrocs. 

The rules establisl~ccl by these cases, appear lo  be  decisive 
of the present, nild the only cnsc wliic11 seelns to be in oppo- 
sition to these rules, is that of A n d e i ~ s o ~ ~  v. l ib l to~z ,  1 Ire. Eq. 
Iiel). 5.5, citml and relied upon by the defeiida~lts' counsel. 
Tliere, the testator, after giving his manor p l t ~ ~ ~ t a t i o i ~  to his 
son. ancl two other plailtatio~la to his four ~ l ~ ~ l ~ g l l t e ~ * s ,  and pro- 
viding that all his laricls should be rc~itccl, and liis iiegroes 
hired out until his xoungest clangliter became fiftceii year5 
old, and that 1jis cllilclren s11oulil be cducntcJ alid boarded 
out of the estate, proceeded as fcdlows : " I likc~z ise will, that 
a t  tlie time m y  youngest daughter, Sarah Tliatcl~, arrives to 
the age of Elf'teen years, all illy iicgroes, inoney alld perisha- 
ljle estate, sllall be dividcd betrrecn all my cliildren. In case 
any of my cliildren should be m:trried before Sarah Thatch 
arrives at fifteen years of age, then my will is, that llis or 
her board shall be stopped, and no further cliarge be paid for 
liiiu or her until Sarah Tllatch arrives to fifteen, wllen he or 
d ~ e  shall receive his or her proportional part." Tllc Court 
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decided tlmt t h e  legacies to tlie cliildren were not vested, bnt 
contingent 111)on their living to tllc period when the testator's 
youngest daughter sllonlcl a l i v e  to the age of fifteen years, 
or  in cnw of her death, to the time when she 1vo11ld have ar-  
r i r cd  a t  tll:~t age, had s l ~ e  liverl, and that only those of the 
children nl lo  were alive a t  that  period, conld take. Upon 
exnlni~l i r~g the cnse, i t  will be see11 tllxt the lnnin grounid upon 
which it x i s  pnt, was, " tllat tllere 71-ere no vo ids  of gift of 
the  personaltj-, except by i l ~ k l ~ n c e  from the dilmtion to di- 
vide, niicl :is to the peiiorl of division, arid consequently of 
gift, tile will uses tellns of stlict condition, ' at  the time my 
daugliter S a l a l ~  al.li'i-cs a t  fifteeli,' 2nd ' n her1 he  or  she sllall 
receii e,' " c!c. Tile C o w t  also ~ , e m a ~ l i e d ,  that the  interme- 
diate p~.ofits n-ere not given to the c l i i l d ~ ~ n  as distinct from 
tIie capital, I I O ~  for the pu1*pns2 of ~nn io tenn~ lce ;  that  the 
~nainten:ulce n as merely a c h ~ / , p ,  which liiigllt cor~snme the  
profits, or  it 111ig1lt greatly esceecl it, and ill that case, the 
capital lrlnst snp l~ ly  the cleficiei~cy : that  h i c l c s ,  the main- 
tenance v a s  to ce:m upon the marl iuge of' n child M o r e  the 
divisiol~. Tlle Court, therefore, mid, ' b T l ~ e  1)rovision for mairi- 
tenance. n ill not l)lnil~g the case within t i ~ a t  c ~ c e p t i o n  to the  
general l~"iuciple,  ~rl i icl l  is founded on a gift oi' the  intcrme- 
diate interest or ~ r o f i t ,  to  the same legatee, to n-horn the fa-  
t w e  legacy of' the cnl)it:il is givcn. That does not apply,  if 
t he  ma in ie i l a~~ee  i.; n o t  to absorb tlic ~vliole a lnonl~t  of' profits, 
or if it be not imtricted to tliat :is the oiily t'untl : l ' u l s j > d  v. 
ILuni'c.~, 3 Cro. Ch. C:E. 416 ; IICI/LWIL V. G , ~ ~ h i l ~ t l ,  6 1-0s. Jr . ,  
219 ; 1 Ihp. on Leg. 497." 

T h r ~ s  cspiainetl, tlie case is not a t  all inconsibtent with tlic 
others to niiicll we hnve referlwl, and presents 110 o1,stacle in 
the war of onr corlclusion, that, in the ~)i .escnt case, the legacy 
to the  widow arid cllililreri beeaule rested in t l ~ e ~ i l ,  as tenants 
in common, i~~ l~nec l i a t e ly  upon tile death of tile teztntor. 

The cleulnrrer must be orei~rnletl with costs, and the eanqe 
rnnst be rcniitted to the Conrt lielon-, in order tliat the de- 
fenda~l ts  ins? p ~ ~ t  ill answers. 

PEE CU~ZIAX, Decree accordingly. 
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Failly v, Priest. 

JVliere a testator Iny 11is d l  gave property to n son and three d;iiiglitcrs; with 
a provision tliat, on the cleat11 oi citlicr of tl~elii i~itestntc, or ~ ~ i t h o u t  hei7.s 0-i 

itis oi. iie,, hotly, Iiis 01. l ~ c r  &are ~ l ~ o u l ~ l  go over, i t  n-as IIdd t h t  the intcn- 
tion was not that it  slio~llii go over on t l ~ c  ilcatl~ of tlic ri~otlier of an ilk- 
gitininte chil~l, b u t  that the latter TT-as entitled to  liis ~notlicr 's s h e .  

C ~ u s r :  transferred from the Conrt of Equity of Eiclmoncl 
~'01711t~r. 

This cause Iras before the Co~ir t ,  December Term, 1856. 
ante, 21. 

The bill alleges that t!le plaintiff is the illegitimate son of 
Flora Pl,iest, n 11o a f t c r ~ ~ a r d s  in t e r~na l~ icc l  wit11 Dnnicl Lytch ; 
t l ~ a t  Angus I'liest, her fittlier, devised and bequeatl~ecl as 
follows : 

" F i r a t ,  I g i \ e  ancl 1)eryueatll to m y  son, Arcliibalil Briest, 
a11 m y  1:wtls n it11 their ini l)~nrenients,  ~ m e r r i n g  the ~ ~ i ~ l i t  arid 
1)rivilege to nlg dar~:,rliters, Flora Priest, Elizabeth Priest ancl 
Sara11 Priest, to remain in tlie occupancy of tlie said land in 
common wit11 111y son X1diildt1,  as long as they or any of 
tliem remain 1iri1uill1ietl." 

" I give xucl beqneath to my  clnngliter Sa id1  Piiest, my 
negro boy Tcrtn ; arid to niy tl:~n,rrliter Flora Pltiest, my negro 
boy Vi lson ; ant1 to 1137 daugllter Eliz:ilztli Priest, 1x7 n e p  
l)oy Allen ; and lily will ant1 desire is, that  Iny negro wonian 
Sylvia remain on tile l~lxntation as the colrirnon pl.operty of 
111: son Alcliibaltl Priest and liis three iirst lnentionetl sisters, 
as long as ally of t l ~ e m  relnai~l  unma~<liecl here ; and slio11lJ 
the- :dl, a t  any time, marry or ] ca re  the 1)1:lce, tiler1 tobceqn:d1y 
d i \  icleci between tlieli~ ; :uicl iu ~*cga ld  to tlie f'~1tnl.e increase 
of my  nc'g1.o n onian Sylvin, my d e s i ~ e  is that Iier first child 
1)e g i \  en equ:llly to m y  t l ~ r e e  grancl-cliildi en, Daniel Sneatl, 
Anna  Sneu l  and 3I:wy Sliei~d ; that her second cliild be given 
t u  lily d ;~ngl l te~.  S n ~ a h ,  and all lier future cliiidien belong 
equally to con Arcl~ibslt l  and Iris three sisters, Nora ,  Eliza- 
ljctll arid Sa! all. 3Iy  nil1 ancl clesil e is that the I\ hole of m y  
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i-tcjck, not already mentioned, of I~orses, cattle, ]logs and sheep, 
Iionseholtl f'uixiti11.e and tlie goocls n~icl ci1:~ttel.j which I pos- 
sess, sliall be owned and  l)ossessetl 1):: luy t111.e~ first nauled 
dang l~ te i~s  and  lily son Xrc1iib:dtl Plxiest, in cou~~iiioil, except 
oue cow slid calf, ~ ~ l l i c l i  I direct to be givell to 11iy grand-son, 
JYillinm Fairley ; :ind should iny son Archibald Priest, or  
citlier of IIIY t l ~ r e e  fil-st-nnxed clairgl~tei~s, die iritcstate, or  
~ r i t i i on t  heirs of their own body, the esttbte of the deceased 
person or  persons to be iiillei~ited by the surviving ones of 
them alone, or their legitimate heirs." 

Pi,e\-ionsly to the inte~mnri,i;lge of tlie said Daniel Lytch 
and  1.'lom Priest, they entered illto a innl.l.iage cunt~,act ,  by 
I\-11icli all tlie property xvhicli she hail received or might re- 
cei\ ,e  frolil I~ei*  ihtlier's estate, Ivas convejed to Arcllibald 
Priest, as trustee, for the sole ant1 separate use of' the said 
I'luiz ifbi. lier life, and after her cleat11 to '( clesceliil to, and be 
e i ~ j o j c d  by, tile heirs of the said Flora, i n  the sa111e niunner 
as if slic l ~ d  i~eiriained single :n1d u n ~ i ~ n ~ ~ i e d . "  

Tlie s:litl Arcliibalcl accepted tlie trust mid had this deed 
duly  ant11entic:~tecl. 

Eliztihetli P ~ i e s t  died intestate in the year 1S53, whereby 
her  interest rested in her  brother Arcl~ibalt l ,  and her t\vo sis- 
ters, I7lol':~ mid Sar:lh. Sllortly after the cleat11 of Elizabeth, 
l'loix d i a l  intestate, leaving Ilcr b ~ ~ ~ i l i e r  A ~ ~ c l ~ i b : ~ l d  and her 
sister S n ~ x l l  aud the l~ l~ i i~ i t i i f ,  TTilliaiu Fni~, lcy ,  illegitimate 
child of Flora,  her surviving. 

Eesicles tlle two ~ 1 l i l d 1 ~ 1 1  berlueatlied to the Sueads and to  
Sarah,  the woliiall S j l r i a  1 1 ; d  six otliers, ~rl i icl i  went illto the 
l )o~css i c ,n  of , l~~cl~ib: i ld  Priest, :urd Ile clninis tlie same as be- 
lon&ng to l~ i iuse l i ' iu~d liis sister 8ar:ill in a1,sollite r ig l~ t ,  and 
nt'nsed, on demand, to account with the p1:iintiti' for Flora's 
s!!nl,e. 

Arcllibalcl Pl,iest, Sara11 Priest, Daniel L y t c l ~ ,  t h e  l~nsbancl 
of F l o ~ x ,  m i l  the atliuinistrator nf'L;lizabetii, m r e  iiinde l w t i e s  
tiat'cnclant, ant1 judg~ileirt, 11ro coill'esso, was talien as to Daniel 
7,!-tcll, tllc adininistmtor of  E l i z ~ i l ~ e t i ~ .  

The plaiiltifl, 11la~-ing !idminiatered on t!le estate of his mother, 
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claimed tlie property in q~iestiioi in t l ~ a t  capacity ; likewise, 
in his own right, under tile pl orisions of the dew1 between 
Daniel Ljtcl l  xn(1 Iris nlotlier, the saicl Flora. Tlie p lx jey  mas 
for an mconut and for g c n e r d  relief. 

Tlie cxnse canre to this Court formerly upon demurrer, 
wl1ic11 was over-ruled, ante 21, and was relnandetl to the  
Court below. 

The n n w e r s  of' the defendants, disclosed no f ~ i c t  w r y i n g  tlre 
above ~tntcnrent  of' tlrc case. It n as set t l o ~ n i  on bill and an- 
swer. T l ~ e  o n l j  questioll n.as as to TYilli:~~n $'ai~.lc?'s r ight  t~ 
succeed to the property of his rnotlier, the saicl F1ol.n. 

IGIZy and Bimks, for the plaintiff. 
T m y ,  for tlie defendants. 

BATTLE, J.  TTTl~en tliis case was before ns on n dcmun.er 
at Dece~nbcr  Tern, l S j C ,  (see ante 1 , )  i t  was 11eld that  tlie 
p1nintil-f was entiiletl to the share wl~icli ncclwed to tile motllcr 
as one of tile snrrivo~.s npon the dcatli of Eliznbetl~ Priest, 
intestate and ~vitllout iss~ie.  Tile qnestion n-lieti~er the plain- 
t i 8  is entitled to tlic origin:d dinre given to Iris ~irotiier b~ her 
father's will, and n liicll v a s  there sl~ici uonlcl be :in i~ l t e~-es t ing  
question of con?trncfioa, i i  n o r  prwxntccl to 11s by tlie plead- 
ings n.liicli fi)llon-ed rlie o ~ . e r - ~ n l i n g  of tlrc d c i ~ ~ u r l e r .  

IT11011 a. fair colisti~iction ot' tlic will of , l ~ i g u s  F'riest, and 
the  operation of' the 4th section of the 64th clin])ter of tlre I t e r .  
Statutes, (see also I t e r .  Cotlc, c l ~ .  61, see. 3.) \ re are satisfied 
tlrat tlic ~>l;tintifY's claini to the origi11:11 J in le  of liis nlotlter, 
is as well f'oundeil ah it is to lier acci.net1 s1i:tre. 

l'lie ] ) ~ o l ) c ~ - t ~  given by t l ~ e  will to t l ~ e  testator's son and 
tlirec d,~ugIiters, is g i \  en to tlrem absolntelj-, bu t  nit11 an  
esccutory bcqncst ox e r  to the snrr i rors  npon the death of 
eitiier, intestate and nitllont heirs of liis or her own l d y .  
r 7 1 Ire espl-cssion ~r i t l iout  1ieir.s of tlieir o\vn h d y ,  nlnnifestly 
means witliont issue or cliilcll~n. Kow, it is clear that ,  if the 
plaintifi' l i d  been legitimate, his inother's portion wonltl not 
lrc~ve been sn l~ jec t  to tlie limitation over to tlie survi1-itlg 
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brother and sister, but IT-oulcl ha re  remained her a b s o l ~ ~ t e  
property, ancl, of c o ~ ~ r s e ,  wo11ld have clerolred upon lier per- 
sonal representative, ancl tlien Iiare gone to the plaintiff as lier 
next of kin. Zut, being illegitimate, lie could not at  con~inon 
law h a r e  been regarded as the heir of her body, that is, her 
i5sne or cliild, mld slle would hare  ltecn clecmcd to have died 
witliont any snch heir, issue, or child. 

This ~ d e  of the common law has been altered by the section 
and chapter of tlie Eel-. Statntes, to wliich we liarc rcf'erred, 
and which was taken frorn the act of 1799, (cli. 52.3, of the 
tie\-. Code of 1820.) Tlie efict  of that act Jias becli to legiti- 
mate tile plaintiff as to liis n~otlier, and to make liim, in law, 
the heir of her own bocly, or her issue or cliild. See Jfim- 
hwjuyl~  v. Lh~cis ,  1 Yev. Eq. 71 ; 6'0oi- v. Stn~~Ziny, 1 Jones' 
Eq. Eep.  2.13. Tliis operation of tlic lmr seems to be in ac- 
cordance wit11 the intention of the testator, n l ~ o ,  in his will, 
recognizes t l ~ e  plaintiff as his glmd-son, and aftcr u b i n g  the 
words "WiilloLlt heirs of their on11 h d j , "  in connectioil n i th  the 
tieat11 of one or more of the lcgatecs, limits the property to 
the survil ing ones of then1 alone, or i hck i *  hgitinzutc hci,s,c." 
I f e  thus ~ e e m s  to hare  undemtoocl the meaning of the term 
.' legjtininte," and if tlie plaintiff's mot he^. Iiacl d i d  bef'o~c, 
insteizd of nf'icr her sister Eli~abetll .  it niight linre esclnded him 
from the snccejsion to the share of tlic s:~id Elizabeth, lirnited 
to liis motlier, or I ~ e r  " legitillinto Iieir." 

Tlie ante-nuptial marl-iagc scttlemcnt made bet~reen the 
plaintiff's lilotlicr and her l i n ~ b a i ~ ~ l ,  Daniel L j tch ,  had the 
effect to securc the property i n  question to her solc and sepa- 
rate use, and 11c sets up 110 clailil to it; the conscqnence is that 
the plaintiff, as the aclmini~trator of his mother, is entitled to 
tile said l)roperty, and to al! the nccessaiy acconnts frorn the 
parties ~vlio'liave the possession of' i t ;  and a decree to that 
effect may be clra~vn, and tlie cause will be retained for fnr- 
tller d;rcctions upon the coming in of t l ~ c  report. 

PER CCEIAN, Decree accordingly. 
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Erans  v. King. 

The fact that it is unusual for a man to make s trust in faror of a. child, which 
his vife may hare hy another husband, 1 ~ i l l  not, of ikdf, justilj- a court t o  
depart from the ordinaiy menning of terms used in a deed. 

The declsmtion of a11 exccutcil trust of Innil, lviil have exactly tlie same con- 
struction as if it l ~ n d  lice11 a conveyance of the lcgal estate; sncli a dcda- 
ration, tl~cwfore, that does riot contain ~ ~ o r i l s  of inlle~itsnce, passes only 
an estate for life. 

TITIS v7as a cause re~novecl from the Court Equity of Blade11 
coullty. 

Jarncs I lo ln~es ,  on the 22d of F e b n ~ a r y ,  1347, e ~ e c n t e d  to 
defendant Dnncn~i  King n deed of t imt ,  conregir~g to hiin 
ancl liis lleirs, sevelxl tixcts of lmcl nncl two female da res ,  
wit11 their three cliilclre~~ and futrrre increase, and some otljer 
p e i ~ m n l  property, upon the follo\ring trust, viz : .* 111 tr i~s t ,  
nevel-theless, tliat the said Duncan K i n g  will ret:lin the afore- 
said desc~-i1)ed land,  and other property, for the sole ~11pport  
and lnaintennnce of my  wife, Elizabeth 1,. IIolmcs, and lily 
daugliter X:~r:~ll J. IIolines, mitl any  clliltl or c l l i ld~en tllat 
the  ahresa id  Eliznbetll L. IIolmes mny hereafter have, so 
that  tile same t l ~ a l l  not be liable for the debts of the bait1 
,Jnuie3 I Io l~ncs ,  or ill all; u1:itiner responsille to l ~ i s  creclito~., 
either at 1,~w or in eq~litj-." 

Jaiues I L ~ l i l ~ e i  cliecl cl~u-iug that  y n r ,  I& widon., Elizabeth 
rz. I I o l ~ i ~ e s ,  :w(I his d ~ ~ i ~ l i t e r ,  ili111 ~ u r r i v i ~ i g .  

I n  N ~ J - ,  1530, the \ \ i d o x  iiiteriilar~ied vi t l i  tlie 1)laiiitiri' 
,? lhoinas  S. Kvn~??, and lia\ iiig 11ntl issne of thnt wnrriage, the 
other pIili1ltift: l1eill.y S. L ~ a ~ i s ,  d i e  died in IS>.?, I c a ~ - i ~ i g  her 
I~usbaiid, said Tlioma. S.. uiitl her two c l~ i ld re~ i ,  S;1r:111 J .  a71J 
I l e n l y  S., l ~ e r  sn r \  i v i ~ ~ g .  Th0111as S., the h ~ i b b m d ,  ac1mi11i~- 
tcred 011 tlle estate of hi-; c l c c e a d  ~r iie, alld broligllt this *\lit 
in beiidf of lii~necli' niid his son Zle~iry  S., ng,~inst  the trn-tee, 
K i i ~ g ,  and clnngllter, S:u all J. IIollncs, clai~iling, , jui,e q i m  it;, 
his ~viic's iiiterert iil the I)rol,eiQ coilvc;-ed in  the deed of 
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trust, and n share for liis son IIenry, by force of tlie words of 
that instrument. 

The def'endwnts, King, the trustee, and Snrah J. IIolmec, 
answered, adniitting tlie facts as above stated, but contesting 
tlie plainti&' riglit to recover any thing under the deed of 
trust. 

Cause set d o ~ ~ n  for hearing on tlie bill and answer, and 
sent to this Court. 

E. G. IXryzuood and A'ctker? for the plaintif&. 
Troy ,  fur defendants. 

FEARSOX, J. This is an ezecuttd trust, i .  e., a trust of which 
the sclienie has, in the outset, bee11 completely declared, as 
distingniJlec1 from an ezeczctoly t r ~ ~ s t ,  of wliicli tlie sclieme 
has been imperfectly declared in the outset, and the creator 
of the  trust has merely denotecl liis nlt i~nate object, i~nposing 
on tlie trnstee, or on the conrt, the duty of effectuating i t  i n  
the snost convenient way. Tlie terms in wliicl~ an execnted 
trust is declared, are interpreted by the ordinary rules oflaw. 
Tlie terms in  wllich it ia declared in tliis deed, are, ' b  for the 
sole support and slzaintenance of my l ~ i f e ,  Elizabeth L. IIollues, 
and m y  claughter, Sara11 J. IIol~nes,  and any child or c l ~ i l d x x  
that t h e  c fo~esn id  E l i ~ b e t h  L. U o l ~ i z ~ s  IIZI-UJ l ~ e , w ~ f t c ~  Izaw." 

The qnestion is, does the defendant IIenr;, a cliild of Kliza- 
betli L. IIolmes by a second liusband, take under tliis deed. 
H e  fnlly answers the descl-iption, and we can see no sufiicient 
ground nl)on n-liich to exclude liim. 

It is certainly nnnsual for a man to convey property, with 
an intent to provide for a cllild tliat Ilis wife may linve by 
nnotlier hnsbancl ; but he inny do so if lie clioo.;es, and tlie 
fact, that it is unusual, will not, of itself', justify a conrt in 
c1el)arting from tlie ordinary nleani~ig of the t c r ~ n s  used in  the 
deed. There is notiling wliatever in the deed to qnalify 01. 

explain the wolds " and any cliild or children that tile afore-' 
said I.:lizabetli L. IIolmes inny hereafter Iiave." I r e  does not 
even say " my wife." I n  Good v. 3lurrls, 2 Ire. Eq. Rep. 630, 
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w11el.e a. trust n-as clecla~*cd for the wife arid her &ltlren, the 
Court tllonglit tliat the ~.ecit;il, that lie -\r.as en11,wrasxd and 
made tlie c o n r e p n e e  f ) r  tile purpose of l?nying llis tlel.,ts a r ~ d  
to secure n ~ n a i ~ ~ t e n : ~ n c c  thin his f'aiililj, taken in coiiiiection 
with the colwiclci,atioil, tllat i t  -\'ins ~ i n n s ~ i n l  and against thc 
e.oln~~ion sense of s e l f - l ? ~ ~ s e ~ ~ a t i o n ,  f'or an en i ln~wsse t l  marl trt 
stint iiis on.11 c l ~ i l t l ~ ~ c n  ill o ~ d c r  to p ro~ ic lc  fur the cl!ilclren of 
his v i fc  l)y trr-(-1 f'oi~r~ler 11:isb:111ds, jnstifictl n dcp;~r ture  f io r l~  
the orcIil~:uy i i ieali i i l~ of tlie 1w~cl3 in nliicli tlie t l ~ ~ s t  was 
declnrccl. 60, t h t .  case snpj;orts the psit ioil ,  tliat ~vliere 
tlicie is notliillg in the dcetl to q:~nlii;y or exl,l;~iir, t!le words 
must be talien in their ol,dinar.\: acceptation. T\'e arc of opin- 
ion, t h t  the tleti.iitlii~it Ilerl~!- tnkcs nntler tlic clccd. 

2nd. Tlie deed c o l ~ v c j s  sliires m d  o t l ~ c r  persoi~:ll prapel.ty, 
and also l a ~ i d ,  and there are no words of lilllit:~tioi~. In  Te- 
spect to the peiaoilnltg, a : ~  a l~so l~ i t c  estate vested i l l  li:lizabeth 
anel S a i d l  IIol~lies,  su l~jcc t  to o l ~ n  and let ill auy :if'ter-born 
child, nliicli can be cloue b y  I I I ~ U I S  of :L trust :1~1vcll  as a 
will; and ns tlie deed gives the n-ife n s c p l x t c  estate, so as to 
csclncle licr I i i~1)an t l~  it t;?Ilt~ws t l ~ a t  S ~ r a l i  llolines takes one 
t l ~ i i d ,  t l ~ c  plaintiff 1Teiiry O I I C  t l i i i d ,  and tlie pl~iiii!ift'Tlioni:ts 
S .  Evans tlie other tliirtl, ,juiqe 1i7!02iti, 

In  ~ ~ s p e c t  to t11e In11c1, n tile conregnnce is by deed, and 
110 v o ~ , t l s  of ' i~il ie~~itaircc a1.e used, if it was of ~ l l c  legal estate, 
i t  is clcni- 111nt o11Ij- n lit'e-estate n-oalcl pass ; a ~ i d  x e  tliink, 
that  in rcg;wcl to ail ereciitcd trust, tlie s ~ m e  rules of con- 
struction lu i~s t  appI~- .  ~ lc l ams ,  in Iiis l ea r~ ied  trcxtise orr 
E ( l ~ ~ i t y ,  treats tlic subject as settled : " It was at  one time sug- 
gested, t l ~ a t  the I u ~ g n n g e  of a. trust ~nigl i t  be corlst~.ucd with 
grcater l icei~sc t h n  that of a gift a t  Ian.; b n t  this notion is 
non. at  an end, and it is clear that  the  declaration of cn exe- 
cnted t ~ ~ s t ,  will ]lave esactlj- the same coilst l~~~ctinn,  a s  if i t  
]lad 1)ee11 n conveFauce of tile legal estate :" page 41. & ~ i -  
t ~ s  seqzsifil13 2 e p n ,  is the maxiin in regard to trusts. Cridcr 
tlie cloctl.ille of uses, Lefbrr the statute of 27 IIen.  8, tlie word 
l L e i ~ s  was not conbiderell by the Chnncello~s, wllo were 
eccjesiustics, as necessary to create nu estate of' inlteritauce; 
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i h e l ~  TI-ill bc a dccrec declaring the 
I iglits of the partics according to 
rliis opinion. 

61a1 23 ,yere b q ~ l e a t h e d  b j  imme to  the tcst,ltor'> widow, but after the teshtor r 

death they were recovered tloi~ t!~e executor by a decree of the court d 
4 
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equity as having been mortgaged to him. I t  was IMd that the legatee 
was entitlcd to the money paid for the redemption of tlie slaves, but that 
the legatee Lad no claim to have her legacy made good in any other may. 

Slaves directed by ~ ~ 1 1 1  to be emaacipatcd, and wl~icll were 11ilwl out by the 
executor for the convenience of tlie estate, arc entitled to these hires, and 
also to the surplus of a sum of money set apart for their removal from the 
State. 

A sum of money arising frbm the redemption of a slave held in mortgage? 
(which slave was directed to be freed, but was not,) does not pass into a 
fund directed to be raised by the sale of certain negroes and ull the bu!urzce 
of tllc testator's ploperty ; nor does money directed to be expended in the 

reinoval of a .lave who could not be liberated pass into such fuild. 

CAUSE removed from the Conrt of Equity of TTTayne county. 
Farr~ifold Jernigan, by will properly executed and proved, 

bequeathed as follows : "Item 1st. I give and bequeath to 
my beloved wife, Jane Jernigan, the following named negro 
slaves, togetlier with all their increase at the time of my death, 
viz : Lynn, &c., (enumerating thirteen slaves, and amongst 
them Bill Winn, JoIin Winn, Sitnpson and Anne.") 

-'i- X- X- *- X- >A * 
(' Item 3rd. It is my will and desire that my executors, 

hereinafter named, hold in trust for my daughter, Uary Anne 
Kelly, the following negro slaves, together with their increase 
at the time of my death, viz. : Edmund, ckc.," (eann~erating 
eight others, and amongst them the slave "Olive;") ( (  and after 
the death of rily said dauglitei~, Nary Anne Kelly, i t  is my 
desire that the said negro slaves, &id their increase, be divided 
equally between the cl~ilclren of the said Mary Aillie Kelly, 
to tllein and tlleir heirs forever." 

* .it X * 8 X- i[- 

"Item 5th. I t  is my will and desire tliat my negroes, Dave, 
Tom, Morris, Lila and Mary, be liberated, and tliat illy execu- 
tors, liereinafter named, se%d tliem to a free State, and I liereby 
set apart out of tlie sale of my p~operty,  hereinafter named to 
be sold, the sum of five hundred dollars, to defray the expenses 
of so removing them." 

" Item 6th. I t  is my  ill and desire that the folloving negro 
slaves be sold by my executors, viz. : Martin, &c.," (enumerating 
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ten,) with all tlie balance of my property not herein given 
away, aud out of the procceds of such sale, they first set apart 
the five hundred dollars named in the 5th item of this will, 
and that out of' tlle balance remaining, tlley pay all my just 
debts, and after that, if there be a balance remaining, my will 
and desire is that i t  be equally divided among my children, 
to be l d d  on tlie same conditions as the specific legacies are, 
named in this will." 

John A. Green and William I<. Lane, were named execators 
in the said will, of whom the latter orlly qualified, and took 
upon hi~nself the burden of executing the several provisions 
thereof. 

The bill is filed by the executor praj ing the Court to instrnct 
hiin as to tlie following points upon which he thinks there are 
difficnfties and doubts as to the propel- construction to be put 
on the provisions above set forth. 

Previously to the filing of this bill, and before the payment 
of the legacies, a suit was brought against the executor by  one 
Adam Winn, for the recovery of the slaves John  TVinn, Bill 
Winn, Simpson and Anne, bequeathed as above set out, to 
the vidom Jane, and of Olive bequeathed to the executor i n  
trust for Mrs. Kelly and her children, and of Dave directed 
to be liberated, upon the allegation that the said slaves had 
been mortgaged to plaintiff's testator to secure the payment 
of certain sums of money loaned to the said Adam by the 
testator, and a decree was passed in the said Court of Equity 
ordering and adjudging that, upon the payment of certain sums 
therein named, wllich were ascertained to be the amount 
loaned, with interest thereon, the defendant should reconvey 
the slaves above mentioned to the said Adam ; which sums 
were accordingly paid, and the slaves conveyed to him ac- 
cordingly. 

The executor hired out the slaves, Tom, Lila, &c., directed 
to be liberated, and has the sum thus produced in hand. 

The widow of Farnifold Jernigan, intermarried with Thomas 
Bennett, who died during the pendency of this suit, and before 
any part  of her legacy had been paid by the executor. The 
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first instruciion prayed b y  tlie esccntor is as to the  legacy 
beqncatlictl to tlic widow ; n-iicttiier sllc is elltitlctl to it, or 
svlletl~cr it goes to the ~ q ~ ~ w c ~ i : a t i v e  of Iiel. seco~itl l i r ~ s l ~ n c i ,  
rllennctt ; : u ~ d  is die eniit!ed to co~npensntio~i as lo 11ic slaves 
I,eq~~c:~fllecl to her, xllicli 11-ere r edcc~ i~e t l  a~ l t l  t1111s t:tl;cn from 
h e r ?  And tllc snmc question is ~ im~m~inc le t l  ad to tlie slave 
beq~~c:t:lieil to t l ~ c  t l ~ s t e c  of J11.s. 1ici l~-,  w11icIi \\.:IS also 
rerieel~led ailcl t nkc~ i  fro111 Ile:.. Zlc e~ i i j i~ i i ,~ ; ;  as to tile 1)i'oper 
disl)osii:ion c?f'tllc s n ~ n s  ~xisccl 111 tiif iiircs of tile slaves directed 
i,y tlie testator to be liijcrnted. 

l t  appe:~recl tlli~t of a 1)nl.t of tlic ~ I I I I I  of f ire l l n ~ l d ~ d  dollars 
set apart  for the ~ ~ n l o v a l  of' flit liberntccl sla\.es, n-as 1111ex- 
penclcd nild remained in tlie l ia~ids of the cseciltor n f e r  that  
trust was peifoi,lncd, ant1 :zi2ier tled~ic:ii~p $ i O O  on account of 
Dave; tlic esecntor ask;; the Court to instract hilu as to the 
disposition of tliis I)alnncc. Tile esccntol- states tllnt the pro- 
port io~l oi'rlle five Ilnird~~ctl t l o l l ; ~ ~ ~  wliicli noultl 1l:ivc Leen 
required for the ~ c ~ l l o r a l  of L)a.i.c, ~vonltl iiavc >cell o ~ l c  liun- 
t-irecl dol!nrs ; n ~ i d  Ilc e~lclnircs :.s to t l ~ e  pimixr tliqmbition of 
h a t  sum. I I c  1ilie:rise enqi:ires 1~1lat cli~position 1le sliall 
rnalic oftlrc 1 1 1 0 1 1 ~ ~  lmid f ' o ~  tile 1 ~ 1 ~ 1 n p t i c i n  o f ' D a ~ c .  J\- l~etl ler  
these two last nlen:ioncd sanis h i 1  iiito tile re~iclile aucl go to 
the persons n a n ~ c d  ill tlic ~.esicliiary clause, jtlle cliiltll.en,) or 
wlletliei. tIicy are ~ n d i q ~ o s e d  of, a ~ l d  :lye to be ])aid o ~ i t  ac- 
cording to the statute ofclistl,iburions (uiider whicll iiic widow 
wonld be entitled to come in . )  

In bellnlf' of Urs .  Bennett, tho n . ido~~- ,  i t  was contended in 
her ansye r  that she is entitled to the full value of the slavee 
beyneatlied to her, but ~vliicll IT-crc lost to lior by being 
redeenied ; but, if  this was not a l l o ~ ~ e d  her, that  s l ~ c  is entitled 
to the  money paid for the redemption of tllese slnvcs. And  
tile like claims were E C ~  1113 in behalf of ME. ICelly a n d  her  
children, on account of the rcdemptio:i of the slave Olivc. 

Tlle other legatees answerccl, but  their answers do not vary 
the statement above made. 

Tllc cause being set down for hear:n,rr on the bill and answers, 
was sent to. this Court by conxnt .  
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Bodman, for the  plaintiff. 
Dortch a ~ c l  If%. A. lVriyht, for the defcnclnnts. 

BATTLE, J. The first question presented is, wlietl~er the 
testator's widow, rrho is now the ~ i f e  of the defendant Tlios. 
Ihnnet t ,  is cn:itled to any, antl, if any,  what interest in the  
1eg:~c.y of tlie slaves beqneittlied to 11er by the will, and which 
linvi: been cir~cc ~wleelned as n mortgage by the ulortgi~gor. 
The defentlan:s, Beli i~ett  :uicl wife, cl;ti~n tfle f ~ i l l  d u e  of tlie 
slaves from tile csccutor, 1,nt if tliiit be  not a l l o w d ,  hiey 
claim t l ~ e  : t rno~~n t  p i d  for their ~~x le tnp t iun .  The qncstion is 
new, and tlle counsel for the def'eiit1;~nts says lie has bee11 
unablc to fir~tl any decision 111)on it. W e  think, Iiowever, tliat, 
upon l )~~inci l ) le ,  t l ~ e r e  can be no clifficnltg in it. Wliaterer 
intercst tlre I~uaband 11ad in t l ~ c  sl-~ves, we think passed to his 
widow nniler the will, and \re can see no reason mliy slie 
should g?: ~nnre ,  to the clisal~i)oi~~trilerlt of the other legatees. 
For the  s a ~ n c  ]-enson, the tlvstee of Y t r y  A. Iielly, is entitled 
to clr~iln f n r  11er use, the lnoiley ])aid for the  redernp:ion of 
the  slave given to her. Tile sl,lre Dave loses, of course, his 
f r e e d o ~ l ~  intcntlecl fi)r I~iin,  and 110 qnestiori is made about the 
~ r n c u n t  pic1 to retlccni l i i l i i .  

2.  Tile sl:~vcs who hnve 1)een enimcipnted nncler the direc- 
tions of tlie will, are c lear l j  enti t led,  e:icll, to liis or I ~ c r  hire 
from tlic tlt1:ltli of the tcgntvr. T l ~ c j  11x1 a r i g l ~ t  to their free- 
dom fror~i t l ~ a t  t i ~ n e ,  antl :we 110t to be prcjndiccd by the delay 
of the esecu:or in effbcting tlieir e~n:lricipatiorl. Tlicy are also 
entitled to the residne of' tile five I ~ n i ~ t l ~ ~ e d  do1l:xrs ~ppl 'npriated 
by the testator for removing t l l e~n  out of' the Stare, after cle- 
ducting one Iiundrcd clollnrs as the sliare intended for D a r e ,  
who Ioses his freedom because of l ~ i s  liaving been redeemed 
by tlie 1norig:lpnr. 

The residue of the proceeds of the slaves directed to be sold, 
is deal -1 j  n pnrtial resiilne, (see JfcCorklr r. Sher~iZl,  6 Ire. 
Eq.  173. Pillpin v. E%son, 19 Ire. IZep. 61, Lowa r. Carter, 
2 Jones' Eq .  Rep. 877,) and does not o:nbrace the Inorley paid 
for tlie redemption of Dave, nor  the  one h ~ m d r e d  dollars in- 
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tended by the testator to defray the expense of his removal 
from the State, had he been set free. Tlie amonnt of' these 
two snms are. tllei-efore, undis1)osecl of by t l ~ e  will, and must 
be distributed equally a ~ n o i ~ g  Lis widow and cliildren, who 
are his nest of lii11. Let a decree he drawn declnril~g the 
1.ig11ts of the parties according to this opinion, and let an ac- 
count  be taken, it' the parties desile it. The costs must be 
paid out of the estate. 

PER C~RIAM! Decree accordingly 

JOHN J. WILLIh3IS and ~ t h e m  against FRED'IC. K. COTTEE, Exeezilor. 

Where specific and pecuniary legacics were given absolutely, by will, with 
executory beqnests over upon specified contingencies, all that the executor 
is reqnired to do is to deliver the property tn the first taker (he giving a 

receipt). He has no right to exact a bond for the security of the ulterior 
claimnnts, but they must look to the protective aid of the conlf to secure 
them from loss by removal, waste or destruction, as the case may arise. 

CAUSE removed from the Court of Eqnity of TTTake county. 
M a r p e t  G. Cotten, died in the county of TJTake, on 5th of 

Decen~ber ,  1855, haring executed ller last will and testament. 
Eg the will aforesaid, she beqnentlied to Frederick I<. Cotten 
a negro slave by the name of Pi,ince, and to Eliza IT. Thomp- 
son, a negro M-oman named Sabina and  all her children, ex- 
cept Prince. She then bequeaths as follows : 

" 5th. All the residue of m y  estate, I give in the following 
manner, T '~z :  To niy son F i d e r i c k  1;. Cotten, one share ; 
to m y  gixnd-cla~~glitei., Eliza 11. Tliompson, one share ; to 
niy fonr grand-~llildrell, viz., h l a ~ g i r e t  E. Cotten, Ambella 
C. Cotten, Florida C. Cotten and John W. Cotten, one share. 
Frederick and Eliza acconnting for the negroes given them 
above. 

;' 6th. Should Eliza 11. Thompson die ~ i t h o u t  issue, that 
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is, a child or children, then, and in that case, I give all the 
property beqneathed to her above, of every description, to 
iny son Frederick K. Cotten, one share or one half, and to 
Nargaret E. Cotten, Arabella G. Cotten, Florida 0. Cotten 
and John W. Gotten, one share or the other half. 

" 7th. Should one or more of the children of my son, John 
W. Cotten, viz., Margaret E. Cotten, Arabella C. Cotten, 
Florida C. Cotten and John W. Cotten, die without issne, 
then, and in that case, all the property bequeathed to them 
above, to be divided bet~veen the survivors. S h d d  all die 
without issue, then, and in that case, I give all the property 
bequeathed to them above, to my son Frederick K. Cotten 
and my grand-daughter E. H. Thompson." 

The defendant, Frederick I<. Gotten, was appointed execu- 
tor in the said will, and was qualified and undertook the 
discharge of that office. The bill alleges that a large amount 
of personalty came to the hands of the executor, and prays 
for an account and settlement among the legatees. The above 
named Eliza H. Thompson, had intermarried with the plain- 
tiff, J. J. Williams, and Margaret E. Cotten with tlie plaintiff 
Joseph A. Engelhard, befcwe the filing of the bill ; Arabella 
C. Cutten, Florida C. Cotten and J. W. Cotten, are infants, 
and sue by their mother and next friend, Mrs. Laura Cotten. 

The defendant answered, admitting the facts stated in the 
bill, and professing a readiness to pay over the above lega- 
cies, under a decree of the court of equity; but  he doubts 
whether i t  would be safe for him to pay the principal of the 
fund, whidl is chiefly money, to the primary legatees, or 
whether he should only pay the interest, and he asks to be 
advised by the Court, in regard to his duty in this particular. 
He  states, that for the purpose of satisfying all the legatees, 
and for tlie purpose of settling the estate in a safe and speedy 
manner, he invited the filing of this bill, and is willing to 
abide by such decree as the Court may make in the premises. 

The cause was set down for hearing on the bill and answer, 
and transmitted by consent. 
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Fowle, for tile plaintifs. 
,Kore, for the defendant. 

CAT TI,^:, J. It is now n settled rule in  this S:ate, that  if a 
mixed and indiscri~niliate f'uncl of' gc~ods mcl oilier tl~illgs is 
given as a wsidua to one iitr life, w i ~ l l  n lilnit:iti~n over, i t  is 
the duty  of tlle e ~ e c n t o r  to sell tlic property, and pay the i n -  
terest to tlie filst t:tkcr during his life, 1;eei)ing tlie 1)lincip:tl 
for the r e ~ n a i n d e r ~ n m ;  on tile g r o ~ ~ u d ,  that  tliis is tlie only 
mode in wliicli tlie latter c ~ n  get  :z f:iir sllare of' tlic testator's 
bounty ; S I I L ~ ~ ~ L  V. L'111shu117, 2 Dev. Eq. 420 ; Jones r. Sim- 
7no7zs, 7 Ire. Eq. 178. Gut when i t  np1)cni~ to be tlle inten- 
tion of the testator, that tlie Iegniee for life shall have the use 
of certain articles of :L specified nature, tllen the esccator has 
no right to sell tlieni, bnt mnst dcliver tlrcni to the tenant for 
life, in wliicli case, liis assent to tile legacy will ennre to the 
bencfit of' the remaindermart, wlio may, at  nlly time, if i t  
d i o d d  become necessary, take measures to prerent  tlie re- 
moval or destrnction of' sncli 1)arts of i t  as are ]lot of' n nature 
to be consumed in tlic use ; Tw~llloe v. Bond, Cnsb. Eq. Rcp. 5. 
Wlien the property is given to tlie Icgatee abso ln te l~ ,  nit11 an 
execnlory bequest over upon a spccitied contingency, t l ~ e  rea- 
son for tlcliveling it to the first taker is m u c l ~  tlie stronger, 
I~ccanse his i l~ tcres l  is greater, and that of tlle ~ ~ l t c r i o r  linlitee. 
is more remote and nnccl~tain. Tlic e s c c ~ ~ t o l - ,  after giving liis 
assent, n ill 11n1 c notliing   no re to do n it11 tlie p l ~ p e l  tg, anti 
i t  mill be left to the person, I ~ a v i n g  s11c11 csec~t tory  or contin- 
gent interest, to :1ppl~7 to the  conrt for its proiecii\.e aid, 
whenever ;lie property is wally i n  danger o f  being wrnoved, 
wasted or destroyed. In tllc case bei'o~e us, to sorue of the 
legatees, negroes :mtl otlier articles are g i \  en specifically, 
while to otliers, general or pecuni:uy legacies only are given; 
but  tlie execntory limitntiolis over are apl)liecl equ;illy to 
each of the Icgatees, and to both species of Icgacies. It ii, 
clearly the duty of the executor to assent to  the legacies of 
tlie slaves. and the other specified clinttele, a ~ l d  as to them, he 
has no right to rcqr~irc  tlic legatees to give bond, with secu- 
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rity, for the forthcomir~g of tlic slaves and other articles, in 
the  event of the ulterior 1irriit:~;ioii t:iBing efl'cct. Tllc same 
~ d e ,  we t l~inli ,  must ::pply to the ~ n o n e y  1~g .wies ;  and all 
tliat the execotor cnri be lwlnircd to do, is to take a receipt 
f iom t l ~ e  l e g ~ t e e s  (or i;vlr~ t l~e i r  gii,lr~lid~is, if tiicy be !tiinors,\ 
f o ~  the ni.ticles or Inonex dcli\.ev.xl or pnitl to tlienl, for the 
benefit of tliosc n.110 ntay, n1)on t l ~ c  l inppe~i i~lg  of tile contin- 
gency ~nentioned in the will, become eiititleil to it ; Bdlock  
v. BulZocJ;, 2 Dev. Eq. Rep. 351. A clecim inny be drawn 
in accordance wit11 the pri11cil)le hercin declaiwl. 

PEE CGEIAJI, Dccrec accordingly. 

EZEKIEL COLLETT ugnb~it 4LLChl BI. FRSZIER, udministrafot.. 

A p!aintiff cannot- he Isrouglit into t!l:a Court as a pauper, in nsiiit transferred 
to the Court by consent, or. on affidavit. A n  ortier in the Superior Court 
aut!loi.isins a party to sue ill tliat cllariicter, esterid* only to the oficers of 
that Court, so that such a p:wty is liahlc for coits in tlii? C o : ~ r t  if he loves his 
suit, and limy recover tlieiil iT he g,lilis it, noLwit:ista:idi~~g such order be!ow. 

BAILI:Y, nnzicus cur.im, ~novcd  in t l ~ i s  cause to tnu tlic defend- 
ant  with tlic costs of tllc sn i t ,  a110 that the ~ ~ L ' I Y X  tnacle in this 
cause a t  t11c lasl teiXm, 1)c :uiienrlcd in this l)nrticiil,tr, ?zunrpm 
tune. It nplwnred tllnt iliepl;ii~~tilY'liail ob:ailieil an  ortlcr froin 
a J u d g e  to sue i n  tlic Court of Eqnity o f  JLlntlol~)li in fol-~nn 
paup1~L6; a ~ t d  t l ~ x t  tlie case was removed to this co!lrt hy 
consent, and the plaiiitiff'obtairictl a tlccree f ~ r  eighty dollars 
with interebt from IS41 ; Ite ~ n o v e d  in t l ~ e  altc!~ii:~:ire, if t I ~ e  
formel, rnotinn did not pitvail ,  to tax tlic plaintiff with the 
costs of tlte snit. 

This motion was opposed by  J. 11. Brym for Frazier. 

Bniley ,  for tlie motion, cited Clark r. Dupree, 2 Der .  411 ; 
Tidcl's Practice,  1 vol. 35 ; Xcanie's Costs ill Eqni ty. 

Gowell appeared for Collett. 
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BATTLE, J. This is a motion against the defendant for a 
decree for costs, under the fi)llowing circumstances: The plain- 
tiff' was, by an order of the Cnurt of Eqnity of'Randolph county, 
permitted to file his bill and prosecnte in that conrt in  f o ~ m a  
pc~upv'/'is. When t l ~ e  cause was ready for hearing, i t  was set 
down for tliat pnrpose, and, by consent of the parties, removed 
to this Court to be heard here. K o  order has bee11 made in 
this Conrt allowing the plaintiff to p~~osecute his suit in i t  as a 
pauper, but the came waq heard at  tlre last December Term ; 
3 Jones' Eq11it.y Report, ante 80, and the plaintiff' obtained 
a decree for the sum of eighty dollars, with interest thereon 
from tlie year 1841. The question is, vhether he is entitled 
also to a decree for his costs in this Court. This qnestion of 
]".actice has not hitherto been brought distinctly to our attention, 
but  we have now given to i t  a due eonsicleriitinn, and our 
conclusion is that the plaintiff is entitled to hare  liis motion 
granted. 

If the plaintiff had brought his case before this Conrt by an 
apl'eal in tlie usual manner, then the case of CZaA v. Dupee, 
2 Dev. Rep. 411, would h a r e  been a direct autliority in his 
favor. That was a case commericed b j  a ~ r a r m n t  before a 
single justice, and talcen to the County Court, where an order 
mas inacle to ,2110~ tlie plaintiff to proceed as a pauper. I t  
was af'terwards carried by the appeal of one of tlie parties 
(but wl~ich of them the report does not state,) to the Snperior 
Court, where the plaintiff was nonsuited, and the judgment 
rendered against him for the costs of both tlie County and 
Gnpeiior Court, and frorn tliat jr~dgment lie appealed to this 
Court. Here the jndginent of nonsuit was affirnled, but the 
judgment f o ~  costs wasreversed, because tlie costs of the Connty 
Court were included in it. This Court then proceeded to give 
a jndg~l ient  in favor of theclefendant for thecosts of the Superior 
Court, and in f'avor of the plaintiff for the costs of this Collrt, 
leaving the costsof tlie County Court to be recovered by neither 
of the parties. 

I n  delivering the opinion of the conrt, RUFFIN, J. said "The 
judgment, however, was properly rendered for the costs of the 
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Superior Court, because the plaintiff had never been a pauper 
in that C o ~ ~ r t .  The order of tlie County Court can only extend 
to its own officers. They can ha re  no control over tlie counsel 
and officers of another court snperior to tllemselves, so as to  
make an order tliat they shall work for notl~ing, nor a suitor 
after he  ceases to be a suitor before tlleni ; Gibson v. NcCccrty, 
CRS. Temp. Ifardw. 311. Suppose the plaintiffliad been una- 
l ~ l e  to givesecurity for liis appeal to tliis Court, his only remedy 
would have been by certiomii  gl f in  tell by this Conrt upon our 
own terms. The Superior Court conld not have sent 11i1n here 
as a pauper appellant, nor, I think, as a pauper appellee." 

S o w ,  if the plaintiff in a snit, either at law or in eqnity, (for 
i n  that ~ ~ e s p e c t  there cannot be a difference in the practice of 
the courts,) cannot be brought into this Court as a pauper 
appellee, there can be no reason assigned \I liy lie sliould come 
here as a panper in an equity suit removed here for hearing, 
either upon aflidavit or by  consent of parties. Tlie argument 
is unanswerable, that the court of equity of any county, which 
is inferior to this Conrt, cannot make an order that the counsel 
and cleili of this Court shall work for nothing. To effect that 
object there must he an order of this Conrt to allow the plaintiff 
to prosecute his suit here as a pauper. The motion, in behalf 
of the plaintiff, is  granted. 

PER CURIAM, Decree accordingly. 

JOHN W. B. WATSON a a a ~ s t  GEORGE W. WATSON and oyhers. 

A court of equity has no power to order the sale of land, for the purpose of 
converting it into more beneficial property, where it is limited in remainder to 
persons not In esse. 

THE bill states that Josiah 0. Watson died seized of a large 
IWI estate, which he devised to the plaintiff, to have and to 
hold, during his life, arid at his death, to such children of the 
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plaintiff as mi:?it be  living a t  his (1)Iaintiff's) death, and the 
issue of sue11 as mic~llt lxive died 1e:tving issue; a11d tliat i t  is 
furt11cr 1 ~ o ~ i i I e c 1  in  tlic wiil of the said tcst:~:or, that  if' the 
pl~inti i i 's i~onli l  die wi t l~out  Ica \ ing issne living a t  liie death,  
the  estates so gi\ en  10 l i i~n  slloilld be eqi~al ly  divided amongst 
thc  dei'cnclnnts, itrillinin 11. \V:ita011, 1leri1.y 3. Tiratson, Geo. 
W. 1P;it3on nnJ  Orre11 L. UoJd.  

The bill fiirther states, tliat all tllcsc clefendnnts, except 
Orren I'. DodJ ,  llnd ns,ignetl their interest in tllis bequest to 
h i m ,  a11t1 1 i ~ v e  relen.e.1 :lie s'tme to I~irn, f'lee f'ro111 :ti1 claim. 
'rile bill farther states, tliat the plaintiff has never heen mar- 
r ied,  au(l i6  a porzng in,ln. 

I I e  allcgcs, i n  liis bili, tlint there are tn-o tixcts of land, 
lying I I ~ X  the city of R , ~ l e i g I ~ ,  wl~icli are ~ninutelj l  described 
by tlie bon:lda~~ies, eo~itaiiiilig in d l  about GT3 acres ;  that  
this land is s:ci,ile ill qn::litr, arid conld not be made remu- 
11er:ztive wi:?iont a I n l p  o11:lny for mannre, nild t1l:it as lie has 
much better l m d  1) i ~ l g  at n distance from it, it is not to his 
interest t11rls to irnpr*o~.c it, o r  to cultivate i t ;  and t h t  in all 
probability, if'lie is obliged to licep it,  i t  will l x m ~ i i e  a waste. 
l i e  states, as his belid: that  il' laid off inlo s~iial ler  lots, it can 
be  sold to great :iil\nntnge, and tllat the interest of liimself'an 
well as 11;s clliiilren, if iic qlioi~ltl ever be blessed nil11 ~ I I J ' ,  as 
well as t11:tt of' the tlet'c~ltlnnt Docltl, if tlie contiiigency sIiodd 
ever 1mpl)en f'or lliln to  siicceed to the 1)roperty, TI-ill be great- 
ly prorilo:ed by a sale of' the p re~r~ i i c s .  I I c  i ) r a ~ ' s  tltat tlge 
lauds be sold, ant1 l.cinvestet1, eithe: in ~ n o n e p ,  or ill other 
lands, mow I~encficiizl to Iiimself and to tliose who may  sue- 
cecd him ; tliat ii' tile i~~vest i r lent  shall be  ordered in mono? 
or stocks, tlint the i~ i te ies t  lrlag be paid to lli111, and the prin- 
cipal kept to meet the corltil!gencies set out in the will. 

Tllc answer of' 0. L. Docld, acllxits the allegations in the 
plaintity's I)ill, and c ~ n e 1 1 1 s  in the opinion. that i t  will be 
to the interest of t l ~ c  p1,:intiii'. and all concerned, that  the sale 
and inres:ment ilinll be ~n:ide, provitlcd the court shall deem 
that  i t  l m  power to older such sale. 
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The otlicr t111-ee defentlnnts admit that tliey hare  assigned 
and released to tlle pl;iiniiR, as stated i l l  t11c bill. 

Cause set clon.11 for l iearii~g on tlie 11ill and answer, and 
sent to tlik Co~11-t by coxise~~t. 

DATTLI.:, J .  111 the case of T,vy  r. Twy. Gnsb. Eq. Rep. 
65, we said, '.That a coart of equity has, in t l~ i s  Siate, the 
power to dccres :L s.ile of land,  llelil in trnst SOI. a f'cine covert 
and i~~fi lnts ,  upoli tile petitiol~ of tlle f'elne and the gualdian 
of tlic ii~i:,ult, we tl~inli ,  cannot be qnestioned; ant1 i l l  a pro- 
per case, t,licii ib s:de will be ordered, anti tile ~~i~occccls direct- 
ed to be laid otlt i l l  the puicliasc of other land-, or ~ ~ e i h x p s  
vested in ~ : ~ c l i s ,  and settled ilpoii the smiio trust. IVliether 
tlie power of tiic court c~tericls to n case like Ille piesent, 
wliele t l ~ e  trnst is ibr a class of 1)crsonq some of vlloln may, 
but 11n1 e not j e t  coinc illto eais;euce, it is unncces~:l1~y ti)r us 
to decitlc ; lb:., atilr~itting snch n power, \re do  not ~ l i ink  this 
a proper cnw for its applicatio~i." Tile qncstion n l~icli we, 
in that case, \\.ere at  liberty to evade, now comes bci'ole us in 
a manner v liicll conip-1s us to decide it ; and at'rer f'till con- 
sideration, aided by tile alypirients of able counsel, we are 
compelicd to snv, t l ~ a t  we cannot  find fioni t l ~ c  antllority of 
an adjudicated caw, or dedr~cc t'loin filly nnnlcgy to the ad- 
mitted p o ~ e r b  of' tlie c ~ i t r t  of e q ~ ~ i t y ,  that it has, or has ever 
claimed, t h e  pox-cr wliicll n e are uoxf7 cnlled upon to exercise. 
The plaintiff i b  tenant for life, n i11i a contingelit relnailiderin 
fee to his clliiclren who may be living at llis death, and to tlie 
issue of such cl~ildren as may ]lave died in his life-time leav- 
ing children, \:i,li ::n execatory det ibe oi er to the defendants 
in the  e \  ent of his d j  ing ivitl~out issue. T l ~ c  connsel for the 
plaintiff are compelled to adinit that, after diligent search, 
they cannot find a case in wliich a court of equity lias un- 
dertaken to order the sale of land l:mi!ed to persons not in 
esse. kha t  clme aflolds a 1 retty stlong argument against 
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the existence of a polrier in the court to do so ; for there must 
have been many-very many-instances in which the tenant 
for life, or tenants in fee, with an executory devise to unborn 
children, would be much benefitted by, and would therefore 
very much desire, the exercise of such power. The difficulty 
consists in there being no persons in existence fbr whom the 
court can be called upon to act. I t  was the will of the testa- 
tor to g ; re  only a lirnited estate to the first taker, leaving the 
most valtluable interest in the property to be enjoyed by those 
who are inposse, but not in esse. I t  would defeat that will, 
to some extent at least, if the real estate were converted into 
personal, and tliat any co11rt would be reluctant to attempt 
to do, unless i t  were entirely satisfied of its power to act. 
Even in the case of infant persons, in esse, it was gravely 
doubted, until 1827, whether tlie courts of equity in this State 
had the power to order tlie sale of their lands, even if their 
best interests required it ; for the act of the Legislature, which 
expressly confers the power, has the following preamble : 

Whereas, doubts are entertained whetlier it is competent for 
any judicial authority to direct sales to be made by guardians 
of the real, or personal, estates of their infant wards, except in 
the cases specified in the acts of Assembly passed in the yew 
1762, and in the year 1789 ; and whereas, the best interests 
of infants sometinles demand that s11c11 sales should be made 
in cases to which the enactments of those acts do not extend; 
B e  i t  therefore enacted," &c., see acts of 1827, clia. 33. It is 
nnnecessary for us now to determine whether those doubts 
weve well or ill founded. Their existence alone as applied to 
persons in esse, represented by guardians, whose bounden duty 
it is to take care of their interests, affords a strong, if not con- 
clusive, argument, that the courts did not possess any power 
to order the sale of real estate limited to persons unborn, and 
riot even in ventre sa mew, who cannot have a guardian, and 
who cannot, therefore, be represented before the court. W e  
think the argument is rendered quite conclusive, when i t  ap- 
pears that no case can be shown, either in England, or in this 
State, where such a power has ever been exercised. 
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The cases in the English courts, cited by the plaintiff's 
counsel, where decrees have been made in causes concerning 
lands, in which the tenants in tail only, withont the remain- 
derman, were made parties, do not apply, because the rule 
was adopted for convenience, the remaindermen being con- 
sidered " mere cyphers" on account of the power of the ten- 
ants in tail over the estate. 

In  the present case, the tenant for life had never been 
married, and, of course, had no children, wliicll makes a dif- 
ference between it  and a case where there are some children 
born, who rnay represent the class, and for whom, when their 
interest requires it, the Court may decree a sale of their real 
estate, by virtue of the act to which we have above referred. 

PER C ~ ~ I A B I ,  Decree accordingly. 

WILLIAM W. SPENCER, and another, Esecutor, ugai~zst PETERS P. 
SPENCER and another. 

Where, on the day before an intended marriage, the wife secretly made a 
conveyance of her property to a distant relation, which was carefully con- 
cealed from the husband during his whole life, wliile he was permitted to  
use and treat the property as his own during that tvliole time, the fact that 
he had heard from rumor that his intended wife thus intended to convey, 
though he did not believe it, was Ii?eZd not to be a sufficient assent to the 
conveyance to prevent it from being declared void. 

For a deed made in contenlplation of marriage to have the effect of barring 
the rights of the husband, it must appear that he had knowledge of the par- 
ticular deed, and gave his assent to it. 

The priiiciple of constructive notice is always resorted to in order to prevent 
the person having it from doing an act to the injury of another, and does 11ot 
apply where the question is whether one was barred by his assent to a fraud 
practiced on him. 

CAUSE removed from the Court of Equity of Hyde county. 
The bill was filed to set aside a conveyance of slaves made 

by the defendant, Nary Gibbs, then Mary Harris, upon the 
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eve of he~umnri-iage wit11 tlle plaintiffs' testator, TVilson Gibbs, 
as Leirig i n  f'iaucl of' L i b  ~ n x l i ~ a l  1ig11i~. The bill allcges that  
the  said N n ~ y  IIariis, be i~rg  e i~ i i~ le t l  to certain s l a ~  cs, to wit. 
N a r y  mid screrl o:liels ( ~ ~ a u i i i ~ g  ilieln,) a few days before t h e  
marriage took pl:~ce, Lnt af'ter t l ~ e  mnl~i: ige was aglced on 
betn-een ilicm. conr e j e d  to the clc~i'ciidai~t, Pe:crs C. Spen- 
cer, the nliole of tile b:iicl S ~ A V C S  1)y a bill of sale bewing 
date a few days I) le\ iuus to tlie ni:~rl inge;  that I)y ilie said 
bill of' sale, a life estxtc i n  tlrese bl:~re5 is ~ e s c r ~ e c l  to her, the 
daid l f a i ~ ,  and,ai'ier 11er cleatl~, fhe n liole property is cui r~  eyed 
to tlie said Peters C. Sl)ciic.er ; tliat the consideration expressed 
therein is :\I o Iln~rdlcci dul la~s ,  wl~icli u-nulil h a r e  1)een a totally 
iuaclequate piice for tlleln, hut  l i ~ a t ,  ill truth, notlii~ig:it all was 
paid by ille wid  S l~ence r  f ' o ~  tlie d ; tcrs  ; that  tlle cxis:ence of 
this deed n a< e:vef'clly concealed from t l ~ c  testator b c ~ i l ~  before 
ant1 xfier tlie ~n:wi:lgc : t!l:tt it u:ls not lneg i s t e id  u~r:il after 
his dcatli, n l ~ i c l ~  tool; p1:1cc ill 1855 ; that  a prob:t:e n ~s had 
of this deed before a Judge  at  a great  distance flvin the place 
\\liere the testator l i ~  ccl, nild nn older of legistration endursed 
cm the insti.[inlent in hTo1 elul)ei-, 1853, but i t  n.as not put on 
the  registel's book until the Tear 1SjG : that  the testator took 
these kla\ es into his ~~osscssion,  elniniin,n them as his property, 
aild firially c l i s p o d  of' tlieiii by  llis n ill ; tiiat by tllis will he  
g a r e  gome of tlicke slaves to his TT ife, the snid I l a r ~ ,  n lio took 
possession of tllem, and lias held then1 ever since; and. xlt1~011gIi 
berela1 j ears Ilai e ela~iscd since liis death, his vido\r. has not 
filed any (liesent f ~ o m  [lie v i l l ,  but  has taken oiller legacies 
under it.  Tile biil states that  tliese slaves are necessaly for 
the p a p e n t  of t l ~ e  debts of the said Wilson Gibbs, b i ~ t  tliat, 
if sold nit11 this cloud upon tlle title, they will be snclified. 

Tiler pray tlmt the defendant S ~ ~ e n c e r  may  be decreed to 
deli \  er  up the said bill of' sale or  deed, in  order that i t  may 
be cancelled, nncl that the snid 1'. C. Spencer and  IGa1.y Qibbs 
be  enjoi~led fiom sncing a t  l:tw for t h e  said slaves and intro- 
d n c i ~  g said bill of ,-, l e  as ericlence. 

Mary Gibbs a n s ~ e r e d .  admitting the execution of t h 5  deed 
for the  slavcs in  question, at the time clleged, Lut :he avers 
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that slle did so with the full l ino\~ledge and consent of her 
intended I~usbaud. 

The otlier def'endnnt, Peters C. Spencer, states in his answer. 
that a few days before tlie nnarriage, the plailltiffs' testator 
appliccl to 1lin1, to linen* if' it was true, that 3l:try l larris had 
made 11iln a bill of sale for these slaves, to villicli lie answer- 
ed i : ~  the nfiimzntive, ~ v l ~ e n  the otlier snid, i t  nnade IIO differ- 
ence. l l e  s:ljs, that it was agreed between Nary  1Pai-ris and 
Iiiuiself, that lie was to pay off'lier debts, mid she wonlcl con- 
vey the s l a ~ e s ;  that he did 1)ay OR debts to the amonnt of 
$200 ; bat lie snjs, tliis v a s  111erely i~~ciclental, for that tlie 
coi l \7e~ance was, in fact, :L gift, r i~adc in consideration of 
friendJiip or kin. Tile reason given fhr proving the deecl 
before Judge Cattle, at Clinpel Hill, was, that the subscrib- 
ing vitness was residing at  t l ~ a t  plnce, pnrsuing his st~ldics 
there ; that after it was proved, it was retnmed to him, ant1 
11e laid i t  a r a y  wit11 113'4 other papers, not supposing it impor- 
tant that i t  should be reg i s te id  innnediatelg, and that it 
~emainecl until liis attention was called to it by the cleatll of 
X r .  Gibbs. 

There was replication to the ansTvers, and proof3 'taken, wl~icll 
are sufficiently set out in tile opinion ofllis l l o i ~ o r  in deIiverillg 
the opinioii of the Court. 

The canse was set don-n for hearing on the bill, answia ,  
proof> and former orders, ancl sent to this Court  by consell:. 

B~TTLE. J. It is now clearly settled in this State, that $1 

vuluntarr couvejance of' her property lnatle 1)y n wolnan ill 
colltelnplation of a ~narriage which afterwards talies place, is 
a fraud upon tlie l~nsband, if'lie be not appibisecl of the existence 
d the deed ; Loyon  v. Sl~/znzotzs, 3 Ire. JGl. Rep. 487; BtciZ~~ 
. li's&cte, G Ire. Eq. 358; a ~ ~ c l  S't/v?/g v. i K m i r s ,  Ibid, 544. 

In adopting tliis pr inci l~le~we are only f'ollu~ving the rule w h i c l ~  
l~as  been laid donn i11 England, and sa~~cticmed in several elf' 

5 
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our sister States ; see, among other cases, TayZo?. v. Pugh,  1 
IIar. 608, Eamsey v. Joyce, 2 McMul. Eq. 237, Zones Y. 
Darvant, 2 Rich. Eq. 404, Tucker v. Andmws, 3 Shcp. (Mc.) 
Rep. 124. The counsel for tlie defendant admits tlie existence 
of the general doctrine, but denies its application to the pres- 
ent case, because, as he alleges, the husband was informed of 
tlie execution of the deed, and assented to it before the mar- 
riage. The question, then, is one mainly of fact, whether 
the allegation of the hnsband's knowledge of, and assent to, 
tlie bill of sale executed by his intended wife, before the mar- 
iiage, is suEiciently proved by the testimony. In  tlie exami- 
nation of the proofs taken in the canse, we are at once struck 
by the discrepancy in tlie statements of the witnesses as to the 
time when the marriage between the plaintiff's testator and 
the defendant Mary Gibbs (then Mary IEawis,) took place, and 
as to the interral between the execution of the deed and that 
event; and it turns out that we get from Mary Qibbs only, 
the true time of her marriage, and from tho date of the deed 
itself, the only reliable time of its execution. From theee 
aources we learn that tlie deed was executed on the 26th day 
of March, 1851, and tlie marriage was consummated the next 
day, to wit, on the 27th day of the same month. The testimony 
relied upon to show that the intended hnsband knew of the 
existence of the deed, and gave his assent to it before his mar- 
riage, is not at all satisfactory upon that point. The defendant 
3iary Qibbs is the only person who pretends to speak with 
any precision upon the subject, and die gives us two aeconnts 
of it, one in her answer, and another in her deposition taken 
by the 0 t h  defendant under an order of the Court. These 
tlccounts cannot ~ w l l  be reconciled with each other, and, of 
course,leave us in doubt which2is the true one, if indeed either 
can be relied on as entirely accurate. 

In her answer she says that, " after the conveyance had 
been made, acd ahout - days before the marriage, the said 
Wilson Gibbs, having been iuf'orrnecl of it, asked her if i t  was 
trlle that she had made such a conveyance. She replied to 
him that it was true, and told him fully how it was. To t h i  
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he replied that it made no difference at all ; that he had not 
desired to marry her with any view to her property ; that he 
had enongh of his own, and, at his death, would 1)rovide for 
her a good home." In her deposition, (which only, and not 
her answer, can be nsed by the other defendant as testimony,) 
she does not say that slle told her intended husband that she 
had already executed the deed, but uses the following language : 
'' I had a conversation with Mr. Gibbs about a week before 
our marriage, relative to my conveying my negroes to Peters 
C. Spencer, (the other defendant.) H e  told me tliat he had 
Iiearcl, from Col. Benjamin Watson, that I had conveyed my 
negroes to Peters Spencer. I told him I was agoing to do so. 
H e  then said i t  made no difference with him ; to gire them 
to him if I wished ; that i t  mas not my negroes he wished 
to marry me for ; that 1le had enongh of his own, and, mhen 
lie died, he would leave me a house and home." The clepo- 
sition of Col. Benjamin Watson is on file, and he says, on this 
subject, that " a  short time before the marriage, say a week, 
a conversation took place beheen  myself and others in the 
presence of Wilson Gibbs, mhen i t  was remarked by R. J. 
Bonner, that Mary Harris had conveyed her negroes to some 
one, and Wilson Gibbs shook his head and said, no." 

The discrepancy between the answer and the deposition of 
Mary Gibbs (upon which tlie plaintiffs have a right to rely, 
for the parpose of impeaching the accuracy of her statements) 
and tlie improbability that Col. Watson gave the infornlation 
to Wilson Gibbs, as to what she said the latter told her he 
did, would, of itself, incline us to doubt whether Wilson Gibbe 
ever did know of the existence of the deed. IIe  had, no 
doubt, heard of the rumor wliich prevailed, that his intended 
wife mas about to convey her slaves to some person before 
lier marriage; but we are satisfied, from subsequent occur- 
rences, that he did not believe the report, ancl tliat he lived 
and died in  ignorance that the deed in question ever had 
been executed. We are almost certain that the existence of 
the deed was carefully concealed from him during his life. I t  
was executed, as we have already stated, on the 26th day of 
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March, 1851; was proved for registration before a Judge, who 
lived a t  a distance from the county, on the 26th day of No- 
vember, 1852; arid was not repistcred until the 15th of Feb- 
ruary, 1S56, after tlie death of the husl~and. I n  the mean- 
time the husband had tlie possession of tlie slaves, and be- 
qneatlied a part of them to the vidow, and the others to some 
of his children. It is true, that lie had a riglit to the posses- 
sion, under the deed, on account of the life-estate reserved 
therein to his wife ; but his bequest of them, in his will, can 
be accounted for upon no other s~~pposition than that lie claim- 
ed them as his own, and thonglit that they b e l o ~ g e d  to him 
by virtue of his intermarriage with their former owner. 

Supposing it, tI~en, to be establisl~ed that the husband had 
heard, before his ma~riage,  that the wornan ~vliom lie was 
about to marry, intended to trai~sfer her slaves, by a deed of 
gift, to anotlicr person, and llnd even said that i t  would niake 
no difference to liirn if she did, ~ r o a l d  those circumstances 
prevent a decd from being void, as a fraud upon his marital 
rights, if it were executed in secret, and its existence kept 
concealed from 11im during his life? W e  are clearly of opin- 
ion that an instrument, executed under such circnn~stances, 
cannot be supported. There must be  a knowledge of, and 
assent to, the particnlar deed, to give it t l ~ e  effect of barring 
the rights of the husband. Or, in the language of Mr. Roper, 
11721icli seems to be quoted with npp~.obntion by  this Court in 
tlie above cited case of L o g m  u. S'itmnons, "Any disposition 
by the vife, inade after the courtship began, without the in- 
tended husband's knowledge and concurrence, is within the 
lnischief and principle laid down by the courts." 1 Eop. on 
13x1s. and Wife, 163. And, in reason it on& to be so. By the 
marriage, the parties acquire valuable reciprocal interests in 
each other's propcrty. If the wife survive the hnsband, she 
will become entitled to dower in his lands, and a certain por- 
tion of his personal estate, of wliicll he cannot deprive her by 
llis  ill ; and during tlie covertnre she has a claim for a com- 
fortable sapport, suitable to the amount of his property and 
lier station i n  life. So, the husband acquires rights in her 
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property, varying in its kind andcircurnstances, as whether real 
or personal, i n  possession or in action. Kow, until the mar- 
riage, the legal title remains in the wife, and she may dispose 
of i t  as she pleases. But if, after a conrtsliip begins, the 
court of equity recoguises an inchoate ri$t in the intended 
husband at all, i t  follows that i t  cannot be disposed of by the 
intended wife without his direct lmowledge and acquiescence. 
In  a case like the present, tliere is no place for a constructive 
notice. That is a!ways resorted to for tlie pnrposeof preventing 
the peeron n.110 has it ,  from doing an act to the i11ja1.y of an- 
other. ITerc, the liusbanil can i n j ~ ~ r e  :LO other person. I I e  
has rights which tfle rule protects, by preventing another per- 
son from inj~lr ing him. 

U1)on the whole, we are decidedly of opinion, that notlling 
has been shown, on tlie part of the defendants, to prevent the 
plaintiffs from haring the relief which they seek, and they 
may have a decree accordingly. 

~ PEE CURIAM, Decree accordingly. 

JAMES E. BURNS against DOUGALD CAUPBELL AND JOHX 
TAYLOR. 

Where a bill was filed by the puiclinscr of land a t  a sheriff's sale, praying an 
inji~nction to restrain one, who entered under the f irmer owner, from cul- 
tivati~lg turpentine trees, upon the allegation of irreparable mischief from 
the defendant's insolseucy, and it turns out that thc dcfenclant entered by 
virtue of a lease of the trees for making turpentine, made before the sheriff's 
sale, it mas Iield that it would be inconsistent with the relief sougllt by the 
bill, to deeree the appointluent of a receiver of the rent to secure its payment 
to  the reversioner. 

APPEAL fronl an interlocutory order of the Court of Equity of 
Robeson conuty, Judge BAILEY presiding. 

A writ of' it~junction liad been issued in  vacation to restrain 
the defendant Taylor f'ronr working and using certain pine- 
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trees for the pnrposc of making turpentine on a tract of land 
which the l ) la i~~t i f f  11ad ])~1di:1sed in A ~ i g ~ l > t ,  1856, as tlie 
pro pert^. of tlic otlirr dei'encl;tnt, Ca~npbcll. Tlie 1;incl Iiad 
ljeen sold 1)y the slic~iff of ItoLtcbon under judp i~en ts  and exc- 
entioni ngniiist the slid Cilnil)l~ell, and a deed l i ~ d  beell made 
to l i i l ~  of' tlie preniises, of tlmt tl.ttc, Ji\ug. 1356.) Tlie bill 
alleged that thc l~lai11tiRliac1 i~~s t i tu led  an action of ~ ~ j e c t ~ ~ l e n t  
: p i l l s t  C 'an~~) l~e l l ,  in tllc Snpe1,ior Conrt of I k b t s m ,  which 
was still 1)cntling ; t l ~ t  tlie def'enclnnt T ~ y l o r  had e~itercd into 
the posse->ion of'tlie premises under t l ~ c  defendant Cnnlpl)ell, 
had c11t and bosed a very 1;l~ge i~nlnbcr uf the trees i'or tile 
purpose of obtaining t ~ ~ ~ p e r i t i r i c  f ' l ~ n l  t l~em ; that lie was pre- 
paring to dip and talie off t l ~ e  same froln the treihs, mid that 
as both C'au~pbcll m~tl  Taylor n-ele i n ~ v l ~ e n t ,  he would yroba- 
1)ly lose tlic n hnlc value of the comnic~lity thus obtained bj. 
r ,  l a )  lor, aud all x n t  f'or the m e  of t!ie t i w s  nliicll might be 
l w e i \  ccl 'uy Campbell ; tliat tlie land was not fit for any otlicr 
profitable use except that of ntaking turpentine; that the 
process of nialiing this article was quite exlinnstivcin its tenden- 
cy, and tliat, from the jnsolrency of the said parties, the injury 
tlins done to the property by destruction, wonld be also irre- 
para1,lc. 

The prager of tlie bill is to restrain tile def'endants from 
committing waste and destruction upon the prelnises by cutting 
and boxing trees, and from dipping and talrirlg away the tnr- 
pen tine. 

The defendants answered severally, C'alnpbell aver~.ing tlmt 
only one third of the interest in the preniises had ever belonged 
tu him, and t l ~ a t  Ile I d  sold and c o ~ i r e ~ c t l  tliat interest to 
his son, John E. Campbell, for a f d l  anti fair price, in the 
?car  1853> before any jnclgment, execution or sale to the 
])laintiff by tlie sheriff of Robeson ; that the other d ~ a r c s  in 
the land belonged to his two sisters, Cat l lar i~c and K m c y  ; 
that as agent and tenant of his so11 Jolm E., he mas residing 
on the land in question, a d  that as s ~ ~ c l l  agent, in January, 
1856, he had leased the same tbr three yea1.s to the defendant 
r 1 laylor  for t l ~ e  purpose of operating for tuqxntine,  and that 
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his two sisters above named had also made leases for the same 
length of time for the same pnrl)ose, reserving a certain rent 
for the prernises. 

Taylor, in liis answer, sets up  tlicsc leases, ml~icli 11e likewise 
asserts were made at tlie timc they bear date, to wit, in Jauu-  
sry: 1856, and says he is working a t  the business above de- 
scribed, in virtue thereof. I I e  denics tliat l& is insolvent, bnt 
says he is fully able to pay tlie rent agreed upon, orany dam- 
ages that may be arising on account of the irijuries complained 
of ;  and l ~ c  likewise detiies that any material injury can be clone 
to the trees during the mcxpired period of his lease, or that 
the land is unfit for cultivation. 

On the coming in oftl le answers, a motion was made by 
tlie defendants to dissolve the injunction, wliich was ordered 
tp the Court, and the plaintiff appealed. 

Troy, for the plaintiff. 
Bunks, for the defendant Taylor. 
iSliephercl, for Campbell. 

PEAI~SON, J. There is no error in thc inte~locutory order 
disposing of tlie injunction. The defendant Tajlor had leased 
the twpentine trees upon the land, in Jc~nuury, 1856, for the 
term of three years. The plaintiff did not acqnire title till 
afterwards, to wit, August, 18.56. Consecinently, 11e took the 
land snl3ject to the title of Taylor, and has no gronnd npon 
which he can ask tliis Court to ~uestrain Taylor fro111 cnlti.\rating 
tlie trees in pursuance of the l~ararno~ui t  title created by the 
lease. The plaintiff's remedy, if he lias any, is to have a re- 
ceiver appointed to hold the rent until his title to tlie reversion 
can be establised by his action at  l aw;  upon the gronnd that 
the rent is incident to the reversioa, arid belongs to him. This 
relief is inconsistent with the relief prayed for. 

W e  concur wit11 liis IIonor tliat the injunction ought to 
Iisve been dissolved upon the coming in of the answers. 

PEE CURIAM, Interlocutory decree affirmed. 
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Hall v. Davis. 

THOhLlS L. HALL, Ihecrttor of ALEXANDER CA\RTER, against SETH 
D,\VIS, ddminisl~ator of J A M E S  P. DAVIS. 

Where an agent to collect money, took specific chattels in payment of the 
debt, and th'e principal brought an action at  lam on the contract of agency, 
during the pendency of wl~ich more than three years elapsed; it vvas f i l d  
that Ile might take a nonsuit and follow tlie prop-rty in equity and ,the 
latter suit haying been brought within a year after the nonsuit, it was IIeld 
further, that it was the same canse of action in both courts, and that the 
latter suit was within the saying of the statute of limitations. 

CAUSE removed from the Court of Equity of Craven county. 
James P. Davis, the defendant's intestate, of Dnplin county, 

v a s  employed By Alexander Carter as agent, and attorney in 
fact, to collect certain debts due him by bonds, notes, and ac- 
counts, on divers persons, and amongst thein, was a bond 
on Zachariah Davis, jun'r., for seven llnndred dollars, dne 
the 1st day of June, 1846, and dated 11th April, 1844, with 
intel~est froin the date. The most of these debts were col- 
lected, bnt on tlie one last mentioned lie cansed a snit to be 
cuii~~ncncecl i n  the County Court of Duplin, in the name of the 
plaintiff's testator, to the use of the said James P. Davis, and 
a t  July  Term, 1846, of that court, hc obtained a jndgment for 
the principal money, with $47,95 interest. I n  the January 
following, (1847) the said James P. Davis made an adjust- 
ment, by  which he received, in satisfaction of this jndg~nent,  
five several bonds, each for a fifth of the whole, payable one, 
two, three, four and five years, after date, wit11 Thomas Davis 
as surety therenpon, tvllich made the debt perfectly good. 
The plaintiff states that he is not informed whether tlicse lat- 
ter bonds weye made payable to his testt~tor or to the defend- 
ant's intestate. 

Afterwards, and before the last of these bonds became due, 
the said James P. Davis took from the obligors three negro 
slaves, to wit, Mary and her t v o  children, Rachel and Rosa, 
in f~ l l i  discharge and satisfaction of these bonds, wllereupon 
the same \yere delivered up  to them, and a conveyance 
of the slaves was made to him. The slaves remained iu. 
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the possession of the said Davis from that time until his 
death in -. In the meantime, the slave Mary had fymr oth- 
er  cltildren, to wit, Julia, Ben, Cllarlotte and John. On the 
death of the said Davis, Mary and her children went into the 
hands of his ad~ninistrators-tlle defendant and one Jarman, 
who has since died. On the 27th of Sept., 1819, the plaintiff's 
testator brooght suit against tlie adrriinistrators of Davis in 
the Superior Conrt of Craven, for the money due and owing 
from their intestate, as agent, wliich pended until Septem- 
ber, 1853, when the plaintif?' took a nonsuit ; in the mean- 
time, tlie death of the testator, Alexander Carter, had been 
suggested of record (at Septetnber, 1852,) ai~cl his executor, the 
present plaintifit; was made a party, and within one pear tliere- 
after, to wit, at  3farch Term, 1854, the bill, in this case, was 
filed against the surviving administrator, praying that the 
defendant may be declared a trustee, for tlie benefit of the 
plaintif?' as executor of Alexander Carter as to these slaves, 
and tltat he rnay be decreed to deliver tliern to the ljlaintift; 
and account. 

Tlie defendant answers, and relies upon the statute of limi- 
i tations. 

Tlie cause being set down for hearing, was sent to this Court. 

DonnelZ, for tlie plaintiff. 
J: TV. Bmpz, for the defendant. 

P I ~ A R S ~ N ,  J. The five notes taken in satisfaction for the 
note of $700, were thc property of the plaintiff's testator. 
These notes were converted by tlie defendant's intestate for the 
slaves now in controversy. So the plttintiff has a plain equity 
to follow the fund, and hare the defendant declared a trustee 
for him in respect to the slaves. 

The ~lefenclant's counsel could not deny this equity, and 
was forced to rest tlie case upon the statute of liniitations. 
This is a constructive trust, and Equitx follows the analogy of 
the Law i11 respect to the bar of tlie statute. I t  is insisted that 
the writ issued in the action of assumpsit, for tlie amount of 
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the notes, was a demand, (which Tvas in September, 1849,) 
and t l ~ a t  the defendant is protected by the statute and more 
than three years' adverse possession. A nonsuit was entei~ed 
in the action, September, 1853, and the bill wns filed, Narch, 
1854. T l ~ e  question is, did the filing of tlie bill within :L year 
after the nonsuit, prevent the operation of tlie statute ? It' s 
new action had been con~menccd within a year, it ~vould not 
I ~ a v e  been barred. " Equity follows the Law," and must give 
to the filing of a bill within the ycnr, for tile same cause of 
action, the lilie effect that a new action within the year would 
have lind a t  lizm. It is said this n ~ i g h t  be so, provided the 
~ d i e f  prayed for had been an acconut of the money that 
ollght to liave been collected on tlle notes, but as the bill seeks 
to recover the slaves, i t  is not for t l ~ e  same cause of action. 

The defendant is put in this dilemma : The demand made 
by the w i t  in 1849, either extended to the slaves as an inci- 
dent or e1n:mation of the cause of action given by the demand. 
or it was restricted to the nioney. If the foruler, tlien this 
bill is for tlic same cause of action, and the principle applies. 
If the latter, then there has been no cleinand in respect to the 
slaves, and consequently there llas been no adverse possea- 
eion; for it is well settled, that as be tmen  principal and 
agent, bailor and bailee, 2nd the like, the statute docs not 
coninience running, and the possession is not adverse, until 
t l ~ e  relation ends, 01. there is a clemand. 

W e  are satisfied, homver ,  that the cause of action is the 
m n e .  A t  Lav ,  t l ~ e  ~ w n e d y  is confined to the value of the 
notes ; in Equity, it is broader, and the party is allowed tofol- 
low the fund in its converted state, as a more adeqnate reme- 
dy for tlie iiijni.y; butstill it is the same injnq-, or glw~incl ofcorn- 
plaint, or muse ofaction. Eqnity may give the same relief ac: 
is given at  Law, or it may give a itlore aclequatc relief, and if' 
tlie leg11 a n a l o g  is no bar to tlle former, as a matter of course, 
i t  is not a bar to the latter;  for a l ~ l l o r ~ g l ~  the remedy is difl'er- 
ent, the injurg is the same. The plaintiff is entitled to s 
deciee. 

PKR CURIAJI, Decree accordingly. 
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ROIIERT CIKESNUT and wife against FOLLY MEARES a i d  othem. 

A limitation of slares or other chattels in a bequest, or a conveyancein trust, 
to n motlier and hcr children, xhile shc has children, will, as a general rule, 
make 11cr and her cl~ildren take as tenants in common ; but if the primary 
ol,jcct of the testator or grantor appear to hare been to provide for the 
mother, and that object would I x  defeated by s:lch construction, then she 
shall take the whole property for lire, with the remainder to her cllildren. 

C ~ r s s  removed froin the Court of Equity of Colnmbus count)--. 
Tliis was a petition for the partition of slavcs amongst the 

plaintiffs and defendants, upon the allegation, tliat they were 
tenmts in common. The question arises on the construction 
of the follo~ring dced, rriaclc by Joab Neares, to wit : " Know 
all men by these pl-esents, that I, Joab Meares, of the State 
of Xortll Carolina, arid county of Colnnibns, for and in con- 
sideration of tlie sum of five dollars to me in hand paid, the 
~ w e i p t  wl~ercof 1 do hercby acknowledge, befbre tlic enseal- 
ing and delivery of these presents, the payment being made 
by Philip Colelnan, trustee of m y  wife Polly &arcs, and for 
tlle f~irther consideration of love and aEection for my said 
wii'e Polly, as well as f'or her better maintenance and support, 
have bal.gainec1 and sold and delivered unto the said Philip 
Coleman, i n  trust for iny said wife Polly, the following ne- 
groes, viz : Mourning, a negro woman, and her cllildren, 
namely, A~.tl~rir, Eecldicl~, Stel)hen, Amy, a negro woman, arid 
her child Willis ; and I, tlie said Joab Meares, by virtue of 
these premises and for the purposes before expressed, do bar- 
gain, sell, and deliver thc said negroes, nnto the said Fhiliy 
Coleman, intrusted as ~foresaid, and do I~ereby agree for my- 
self, my 11cirs and assigns, sultject to tlie annexed provi:o, to 
uwmrit and forever defend r l~e  said slares unto tlie said Pllilip 
Coleman and liis heirs forever, for the said Polly Meares and 
aud her cliilclren which she Iias, or map Iisre, by me, the said 
Joab Ueares ; the conveyance and warranty as aforesaid, sab- 
ject to the f'ollowin restrictions : that tlie said trustee, nor 
~iorio who succeeds him, ever dispossess my said wife Polly 
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and rny cliilclren wl~icli I Iiave, or may have, by  her, of the 
said p~~operty ,  and s l d l  suffer Iier to enjoy, together wit11 the 
cliildren, tlie benefit, use ant1 pi-ofits of the said negroes for- 
ever. In  witness n.liereof I Iiavc hereunto set lny lialid and 
seal, tllis 10th day of I l ' c b ~ ~ ~ n r p .  1Sl9." 

Tlie slaves convej-ed in this tlectl aiicl tlieir increase, arnount- 
ing ill all to the number of fifteen, are still I~cld by the de- 
fkndmt Polly Nexim. T l ~ e  bill is filed by Itohert Chesnnt 
and 11;s wife Elizal~etl~,  wliu is one of tlle cliildren of tlie said 
Joab, 1)y his wife Polly, ag;~inst Mrs. Neares and tlle rest of 
the cliildren, alleging the cleat11 of Joab Neares, and that they 
are all tenants in coinnion of these shves, and 111,aying for a 
division, and for an account o f l ~ i r e s  and profits. 

Thc defendants, in their answer, say that t l ~ c y  are advised, 
according to n proper constrnction of the deed above recited, 
that Polly Xeares is entitled to an estate for life in the slaves 
in  question, ancl illat the ~~lxint i f f  Elizabetl~, and the other 
childi~en of Joab Wares ,  are entitled na tenants in cointrion 
to the reversion of tlicsc slaves after t l ~ e  death of the said 
Polly, anti that they ilom linve 110 riglit to a division. 

The cause was set clown fur hearing upon the bill ancl an- 
swer, and sent to this Court by consent. 

Tivy ,  for 'the plaintiffs. 
Stranye and Shyherd, for the defendants. 

BATTLK, J. T l ~ e  right. of tile petitioners to n partition of 
tIie slaves i n  question, depends npon the construction of the 
i n s t ~ u ~ n e n t  executed on l o t h  of Febrnary, 1519, by Joab 
Meares to Fliilip Coleman, as trnstee fhr his wife and cliilclren. 
The instrument is nc~t very fbrlnal in its strncture, nor alto- 
gether teclinical in its language, je t ,  wc think: there is not 
lnucl~ ditficulty in ascertaining its true intent and meaning. 
r 7 l h e  p r i~ua iy  ok!ject of' the grantor was to provide for his wife. 
The love :ind afl'ection wliicll lie bore to her, and t l ~ e  desire 
to piovicle the better for her sul~port and ~naintenance, are 
recited as tlie consideration for the conveyance, aud accord- 
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ingly the trust is first declared 2nd then repeated for her  
alone. Tile cllildren are not mentioned at all nntil the clause 
of viar~*an ty is ~ z a c l ~ e d ,  and t l~en  for the first time a p?l*oz~isn 
is inserted, by which the trust is said to be for the wife and 
cllildren ~ ~ l ~ i c h  she then 11ad or might thereafter have 1 ) ~  the 
grantor ; and then another clause is added, by whicli tlie 
trustee is prohibited f'1o111 ever taking tlie slaves fro111 tlie pos- 
session of the n-ife and cl~ilcl~~en. 

If this limitation llad been contained in a mill, v-e think 
there could be no doubt it v-oulcl be construed to give the 
wife an estate for life in the slaves, with a remainder to all 
her clliltlren as a class. See Crawfold v. Z'rotfe~, 4 Nadd. 
362 ; illorse v. Jlorse, 2 Siinons, 485. I t  wonld embrace all 
which were born to her dwing  the life of the Ilusband, or 
within a conipetent time after her death. The strongly ex- 
pressed object of the tektator to provide a support and mainten- 
ance for her, wonlcl malie it an exception to the genwal rnle, 
and 'irould thus prevent a construction, whicli, l)y making the 
chilclren tellants in common n i th  her, would enal~le  them, 
wlten they came of age, to demand a partition, and thus leave 
their mother destitute in her old age. For the general rule, 
see Z o w e  v. Leach, 5 Jones' Rep. 88. A like construction, 
for the same reason, is inadmissible in the case now bef'ore ns, 
which is the lirr~itation of a trust. The analogy between an 
execntory bequest, and the limitation of a trust, has been long 
and well established, and we must apply the same rule of 
construction to tlle latter, wllicli i t  would be our duty to do 
to the former. 

The consequence is, that the petitioners having only an  
estate in remainder as terlants in con~rnon with their cl~ildren, 
have no right to demand a partition with tlie tenant for life, 
and their petition, for that purpose, must bc dismissed with 
costs. 

PER CCRISM, Petition dismissed. 
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Becton v .  Bccton. 

FREDERICK BECTON and others against JOIIN E. BECTOX and otiiws. 

A9 a general rule, infant plaint~ffs are as much bound by a d e e ~ e c  as percons 
of full age ; b1.t they nlc not so boiind 111 aprocecd~lig by an orfific~rl pla~ntlif, 
tliongh thcy are erg  led ~c~latois ,  ~ v ~ t l l o u t  the intervention of a prorhel,~ amy. 

In a blll filed by the h t t o ~ n e y  General, or a solic~tor, aga~nst  a defaultlnp 
guarcllm. under tile act of 1844, ch. 41, the walds are not 1equ11ed to be 
made par tics, and such a proceeding 1s not made by the law condu6ve 
upon t h c r  I ightb. 

CAUSE reniocecl from the Conif of Equity of Jones county. 
Frederick TJer Cccton, by his last will and testament, (made 

in 1813,) dei ised ancl bequeatlied, after several other bequests, 
ail follolvs : 

'' Item. I give to my beloved wife, Eliza A. 0. Becton, 
during Iier lifi, all the rest of my estate of every description, 
irrcll~ding all Iny Innds and negroes ]lot give11 to iny snn JITil- 
lianj; all my stock of every kind ; honseliold and ltitclien fur-  
niture; money, notes, bonds and otlier choscs in action; in 
dlort, all my property of every kind, subject to the limitations 
and conditions hereinafter inentionecl, to wit : that my said 
wife s l d l  advance, upon the nlarriage or arrival at  age of rr~y 
two grand-cliildrcn, danghters of lny daughter Juli>t Becton, 
one eighth part of all r n y  n e p o  slales, which I give to tllelri 
and their heirs, aud shall advance in like rnanner to all my 
otlier children, the issue of 1 1 1 ~ 7  marriage with Iiev, as they shall 
arrive a t  lawful age, each, one eighth of said da\-es, which I 
give to tlicm, their heirs and assigns forever, and s l~al l  a190 
advance to rrly children, the issue of Iny marriage with her, 
une seventh of all tlie otlier property, given to her for life, 
which I give to tlieni, tlieir heirs, kc. ,  they leaving to my said 
wife one eight11 of my slavcs after the other shares are all ad- 
vmced, ancl one severitli of all tlie other property except the 
land, which, after her death, I give to illy six c l d d ~ b n ,  the 
i%+,ne of my marriage with her, :tnd to the srlrvivor or srrrvi- 
v o ~ s  of them; arid in case of her surviving the tiinc of the 
wrival at  twentj-one years, or marriage, of all my children, 
the eight11 of the slaves remaining, and the sevcritll of the 
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other property left, I give to my said wife absolately, her 
heirs, tic.," and appointed the defendant William B. Becton 
the executor, who qualified and undertook the discharge of 
tlie office. F~ederick Becton, jr., Richard D. Becton, James 
J. Becton, Susan G. Becton, Nancy R. Becton and Jacob G. 
Becton, are the children of the testator by liis wife, Eliza A. 
G. Becton, and are, except Jacob, the plaintiffs in tliis suit. 
Besides the above, the said testator left two children, Wm. B. 
Becton and Elizabeth Heath, and two grand-children, Sarah 
Loftin and Julia Becton, tlie issne of a deceased daughter, 
Julia, l h n  surviving, who were by a former marriage. These 
latter, with the husband of Elizabeth Heath, Amos IIeath, and 
Elijah Lof'tin, hnshand of Sarah Loftin, and Jacob G. Becton, 
of the latter marriage, are made defendants. John E. Becton 
became the guardian of Frederick Becton, jr., Richard D. 
Becton, James Becton, Susan G. Eecton, Nancy R. Becton, 
and the defendant, Jacob G. Becton, and gave bond, with Wm. 
B. Becton and Simon S. Becton liis sureties, and as such 
guardian and sureties, they are also rnade parties defendant. 

Eliza A. G. Becton, the widow, intermarried with one John 
E. Becton, and died sometime in the year 1550. The said 
second husbancl is also made a party defendant. Tlie property 
bequeathed above, willed to Mrs. E. A. G. Becton, went into 
her possession, and the amount given for her own use for life, 
was in her possession at the date of her death. Tlie suit is 
brought against the executor and the gnardian and liis sureties, 
for an account and settlement of the several amounts that have 
come into their hands, or which ought to have come into their 
hands, for the use and benefit of the plaintiffs, and as a part 
of the estate of Frederick I. Becton, sr., they claini a distribu- 
tive share of the legacies given to Eliza A. G. Becton; that 
the contingency upon wliich she was to take this property, 
absolutely, never having occurred, she had only a life ee- 
tate in it, and that there was an intestacy as to i t  after the 
falling in of her life estate. 

By way of anticipation, the plaintiffs set forth the proceed- 
ings of the Court of Equity of Jones county, under a bill filed 
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against John E. Becton, the guardian of plaintiffs, and his 
su~,eties, by George S. Stepl~enson, solicitor, under the act of 
1549, wherein there was a reference to a conlrnissioner, and a 
decree professing to ascertain the amount for w l~ ic l~  they 
were liable to the plaintiff's, and protesting that they are 
not concluded by the decree in that case; for that, altliongh 
mentioned as rdators in tlie case, being infants, they could 
not be sneli, and that thus being unrepresentecl, their iuterests 
were not duly asserted and considered, and that tlie said de- 
cree is for far too sniall an amount; that, in truth, the act 
never intended tliat tlie wards whose rights were involved, 
should be made parties, or that they sl io~~ld be estopped by 
the decree in such a case. 

They further state, by way of anticipation, that a petition 
was filed in the Conrt of Erjnity of Jones co~ulty, l)y Jacob 
G. Becton, and i n  tlie name of tlic plaintiffs, alleging that 
tliey were tenants in colnn~on of thirty-two slaves n ~ ~ t l e r  the 
mill aforesaid, and prajing that a partition of these slaves 
might be made between them, wliicl~ was ordered and nlade 
accordingly ; but  they say there was error in the decree, mid 
that tlie rights of the parties \rere not properly set fort11 and 
declared ; for that, tlie said Jacob G.Bectnn was only enti- 
tled to a share of the unwillcd property ~vith the cliilclren of 
F. J. Becton of both marriages, wllereas the decree gives him 
much more than that proportion, to wit, one seveiitli part. 
They insist that they ought not to Le estopped by tliat decree, 
for that they were infants, and tlieir interest not sufficiently 
attended to. The cliildren and grand-children of the first 
marriage, also say they ouglit not to be bound by this decree 
for partition, as tliey were not made parties thereto. 

Tlie answer of the executor, Wm. B. Becton, and the guar- 
dian and his sureties, insist upon the decree made in behalf 
of tlie plaintiil's, notwithstanding the protestations and mat- 
ters in law alleged by the plaintiffs; aud the said Jacob G. 
Becton insists upon the decree for the division of tlie slaves 
as filial aiid conclusive on the plaintiffs, in respect to their 
rights to the slaves assigned to him, notwithstanding the mat- 



tcri  alleged in ba r  thereto. The enme mas set c l o ~ ~ n  for ]leas- 
illy 011 the bill, nllswCra and exhibit$, and sent to this Court 
by consent. 

1 i . T\'e h i - c  no cloi11jt t l~nt ,  ~ ~ p o r i  :I. fair constr~ictic~n 
1.1f rhc \?ill of F ie t l c i i~ l i  I. 1kcto11, the elder, Ilc tlicil inte.jtntc 
: I ;  t , ~  tho slinre of liis nrgl'lica autl otlicr pro11crtj wliicli 11c 
iiillitcil, 11po11 n cei . t ;~i~l  eoilti~i,gc~rc!-, ti) I l i n  ~ v i t l ~ w  al);o!ittely. 
sl!i? !lied before: t l l ~  ~ I : I ~ > ~ ~ ~ I ~ ~ I I ~  of tlie e o ! ~ t i ~ ~ g c ~ ~ ( : y ,  ant1 thcic 
i y  Ira i!itc~,ioi. dic-p~sition of  s11c11 slinrc in t11;lt evelit. T11c 
C ~ I I ~ N P ~ W  is, that one eig!ltli p:ut of l ~ i i  >laves a11d oilo 
cvve~it!~ p w t  of d l  tlic other property g i rcn  to the ~ ~ i c l n i v  t'nr 
Iir'c, belong to Ilk n e s t  of k i n ,  v l io  are his clliltlren, ilo:\- living, 
an{l tlle t ~ o  tlanglitcrs of his decensecl tlailgllter, Jnlin, all c~f 
\vlioin w e  !):wti+ e i t l~e r  pl;i.intiff$ or c ! ~ f e ~ ~ ~ l ; ~ l i t s .  to  tliis snit. 

Tlic dci'ciitiant Jo111l 1:. Ikctoll, K!IO \\-;I; f;)riuerly tl!c 
g ~ ~ : ~ r t l i : ~ t i  ot'tlie ~) l : i i~ i t i f f '~ ,  ant! siicli (.if t11e otlier c1efclitln:its n; 
\\-i.l.c his slii.etie,q, iiisist in their x115n-er, a5 :L 1.1:l.r to the accci~~ii t  
i\,?!icll ?lie l)Iai~~tifYs I ~ O \ V  hwk, 011 d o c i ~ ~  ~ ~ l ~ i c l i  T V ~ S  r e i i d e ~ ~ l  
:i;::~i:~:t t!ie!n 11y t112 C O I I I T  of eq11itj for tJ(.)~~i!.~ ~ O I I I ~ ~ J -  in a snit 
ill-titi~tcc! i11111ci. the ailtlioritj- ot' t!ie act of' lS44, c!l. 41, i,y 
( & w I ; , ~ c  F. S t i ~ l ) l ~ ( ! ~ ~ o : ~ ,  t11c Solicit(-)r t11r t!le cii,cnit iii m e  ( ~ f  
tlii. coiinrie.; oi'wllieli tlic gi::w(linii \\:a. :~ppoi~ltciI. \17e c:ulnot 
cia~icctlc to :lie t l ec~~cc  tiic co~~cll i , ivc force coiitclitletl for b y  
t!ie clcti:nda~it,s. It is triic, 3s a gcncrnl rule, that  inf:ilit 
~ ~ l ; ~ i ~ i t i i - S  :sit as 1linc11 ~ J ~ , I I I I I I  1))- n tlccree as pel-solis of f u l l  
: y e  ; anil ~icit l lcr  tliej., 11ur tlieir repi*c;e~ltatires, are nllolr.ed to 
(ol~eu t l ~ e  ~ I ~ I ) c c c I ~ ~ I ~ ~ ~  I I I ~ ~ L Y  1.11)(311 i l ( : i~  ~nattei- ,  or oil tlie g ~ u u n t l  
(sf pro.;. l:lclies, (>in of  f'raili! ant1 collusion. See NcPhei-son on 
I~~t'aiirs, 2S6, (41 J,a\v LiI). 24-3.) wliidi ci tw G I Y ~ O I * ~  v. J f&.y -  
,/v,rtic, Y i i i k .  : Loi>// L'/w,f V. L o I * ~  IZtifo~yh 2 Peerc.  
TYiII. 5 ; Ay/wdi1'/d S .  I)ii~:h,,.x.~ ~~~'L'~~~7~i;~</h(t1j~~/~h~e, I Atk. 631. 
I11 t l i e ~ e  cases tlie ilii':uits are parties to the suit, ~ n c l  must have 
ues t  friends ti, take care of their interest. The act of 1844, 

6 
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does not require the infants to be made parties to the suit, 
which may be filed on their behalf by the Attorney General. 
or Solicitors in their respective circuits. In the present case, 
indeed, the Solicitor, in tlie bill whicli he filed for them, styles 
them relators, mliich, however, we think, was entirely unne- 
cessary, if not improper. The relators, in a suit upon an ofti- 
cia1 bond n~acle payable to tlie State, are the real plaintiffs ; 
and that infants cannot be withont apaocheia ami. See Mc- 
Laughlin v. Neill, 3 Ire. Rep. 391 ; Sanders v. Bean, Bu'sb. 
Rep. 318. The infants cannot be bonnd, then, as parties 
plaintiff, in a suit by the Attorney General, or a Solictor, and 
the act does not expressly, or by any necessary implication, 
give it a corlclusive effect. If it have such effect, it must be 
by the force of tlle general rule, and that does not apply to 
the case for the reason above given, tliat tlie infants are not 
properly parties to tlie proceedings. The act intended, by 
ordering such a suit against a defaulting guardian, to have 
the interests of tlie infants attended to, whenever there was 
reason to fear, from the rnisconduct of the guardian, that there 
was danger of loss to them. The object of the act mill be 
fully accolnplislied by having the guardian removed, his ac- 
counts settled, and a suitable person appointed to receive and 
manage the estate of the wards, under tlie direction of the 
court. I t  could not have been expected that the oficer, having 
many other important public duties to perform, could attend 
properly to the taking of the accounts between the guardian 
and his wards, and hence tlie act wts silent as to the concln- 
siveness of tlie decree. The inhiits may still, by tlieir next 
friend, or after they come of age, call upon the guardian for 
a full account, and the former decree will be allowed no other 
effect than ap r ima  facie presumption tliat the acconnt and 
report, upon which it was made, were correct. If i t  mere al- 
lowed a greater effect, the proceeding by the Attorney Gen- 
eral or Solicitor would, in many cases, be prejudicial to infants, 
and it would liave been better to have left them to the rerne- 
dies which they had before the act was passed. 

The defendant Jacob Q. Becton objects to another partition 
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of the slaves, upon the gronnd tlmt the plaintiffs are estopped 
from demanding it, by a decree of the court of equity for Jones 
county, upon a petition filed by tllern and him, for a partition 
of the.same sla;-es. Tlie reply to that is, that the defendants 
William 13. Becton and Elijah Loften, and his wife Sarah, 
hare  an interest in one eighth part of the  laves which the 
testator gave to liis wife for life, and left the remainder nndis- 
posed of, and that, in the settlement of the ~vliole estate, there 
must be a new division so as to give to these defendants their 
respective sliares. 111 making the said divisions, the former 
partition must stand so far as i t  may do so consistently there- 
with. 

A decree may be drawn declaring the rights of the parties 
according to this opinion. There must be a reference for tak- 
ing the necessary accounts, and a commissioner must be ap- 
pointed to malie another partition of the slaves upon the prin- 
ciple above stated, and the cause n-ill be retained for further 
directions upon the coming in of the report. 

PER CURIAM, Decree accordingly. 

JEHU B. LAMBERT against JOHN HOBSON and others. 

Where an executor made a deed in pursuance of a bond for title executed by 
his testator, with a covenant of warranty, on which he was sued and sub- 
jected to the payment of damages, he has a right to be substituted to the 
rights of the obligee, and be reimbursed out of the estate. 

Where there was a bill filed and a decree for the settlement of an estate, and 
the executor failed to have himself protected in the decree against a suit 
for damages, in which he was primarily liable, but for which the estate 
would be liable to him, he cannot, without some explanation of, or excuse 
for, his apparent laches, maintain a bill for reimbursement pgainst the lega- 
tees to whom he has paid their legacies. 

CAUSE removed from the Court of Equity of Randolph county. 
The plaintiff is one of the administrators with the will an- 
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nexed of JoIln Lnmbert, sen '~.  The testator, clairning to be 
the ori ner of ,z t ~ x t  of 230 acres of land, in Cliatlialn county. 
scJd tlie same to one John J. Curhe, for abont $200, and made 
a bond conditioned to make title for the same n l ~ e r i e ~ e r  the 
purchase-inoney was paid. Cull;e paid part of' the pnrcl~abe- 
money, and then assigned his riglits, under this bond, to John 
ITendcn. Upon the cleat11 of the testator, Ileaden paid to tlle 
plaintiff and his co-acl~i~inistrator, Jolln Lambel t, the ~ e m a i n ~ l e r  
of the ~ ) i ~ r c l ~ n , - e - ~ ~ i o ~ ~ e y ,  and they made a deed for the land, 
with a genclxl ~varrail t j ,  vliicll bound them incli\ iclnnll-. I t  
tiuned out that Joliii Lambel t, sen'r., the test:itor, had n o  title 
to the land tliuu col l t r i~~tcd b~ hiin to be sold, but the land 
hclongccl to olie SonL Lambert, nlio brought an action al' 
ejectlncl~t fur tlie snnic mil recol wed posses4on fi om IIenden. 
T!le latter t l~cn  iuctl tlie l~l~lilltif?' and Jollii Lambelt on their 
11 , w r : ~ n t ~ ,  :1ntl ~ w o v c i  ed a1 lout six liniidred clollnrs. The 
phintifi' :dleges t l i ~ t  lie llnitl the vliole of tliio sun1 out of his 
OTW ~:IC:IUS, lii3 C O - \ T ~ I . I ; ~ I I ~ O ~  l i n ~ i n g  become inwlvent arid 
Ici't the Siatc. Tllc l , l ~ i l ~ t i E  illzi,ts, i n  his bill, that 11nvi11g 
esoi leratd  liir f~tller'. estate ~ i i a h i i ~ g  gooil tlleae claiiiage-, 
Ilc i j  eiitiileil to be s ~ i l ~ r o ~ ; l t e i l  to  IIencle~i's ~ ig l i t*  under tile 
l)ol~{l ,  nlid to bc p:lid h c l ;  tlie ;-au~c ont of that estate. 1Ie 
s " p ,  Lon-cvcr, that Ilaving p'iiil o\ er :ill aszcts in his Iianci-, 
to the seT era1 clcfcli(lant2, x-ho n crc 1cg:i:ees under the will ,  
hc ha, no meails w l i e r e ~ ~  it11 to indeninify 11ilil~~clf by retain- 
ing, mi11 praSs the Court to decree n reiinbni,-er~ie~~t of, the 
ailionnt tlins paid ljy Iiiu~, from the defendants n h o  have 
r e c e i ~ e d  the estate. 

It apl)enr> Aom the answers of the defendants, and from the 
e ~ h i b i t ~  filed by tllem, tliat a bill was filed against the plain- 
ti? accl Ilia co-ndiniuistrntor in tlie courl of equity of Ilan- 
clolpll count;-, by lnozt of the present clefendants, seeking 
n .;ettlt.ment of the estate of tlie testator in their llancls ; thizt 
tlie same v a ?  t~ansferrecl to tlie Supreme Court and an ac- 
eouut ordered, wliich vns  taliell by  the clerk of this Court 
and collfirmed ; that a decree passed in pursuance of the 
same, and under this decree the payments of their legacie~ 
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were made to such of the defendants as were niacle parties 
l'laintiff. They aver ancl sliom that the snit, for a breach of 
irarranty, m s  pending at  the time tlie decree wns rendered 
in the Sn1)rei:le Court. They plead and claim the protection 
of that decree a g i n s t  fai-tlier moIestation on tliis account. 

.Ifter the decree iu the Snpreme Court, ecvcid other of 
the+ deii.ndants, wllo were lxtrties defendatit in the case 
alw\ e-nientionecl, and ~ 1 1 0 ,  on tlnat account 25 they sar.  conltl 
not get t" clccree for their portions, filed :L petition in tlie 
c o ~ l n ! ~  conrt of Enndolpl~, for their slim-es of the said estate 
nncler the will, and in that suit tlic pli~intiff Iiavii~g brought 
i n  this clniin f'or reilubnrwnei~!, the silme was allomcl in the 
decree therein inndc, ail(! the 1,roportionntc m~iount wai de- 
ilncted fro111 tlie sllaiw of each af the petitioners, :lnd o rde~wi  
to  he paid into the c l ~ ~ ~ l i ' s  office of T'Li111d~11~11 C O U I I ~ ~ ,  for t l l ~  
twiefit of the plaintiff, 1~1llcll Ims done. Tflis decree is also 
pleaded as a bar for sucli of the defendants as were parties to 
this latter proceeding. 

YI!: inws,  J. The testxtor by  hiinself and ad~ninistratorh 
wit11 the wiil annexed, receired the price of the Iancl. I l e  
war under o1)lig;ztion by force of his bond to make title ; this 
was discliarged I)? tlie act of tllc adiuinistl-ators with the will 
annexed, b y  I.enson wliereof they becalm iuctiridnally liable, 
and tlie plaiutiff lias Been cornpelled, in consequence of the 
assertion of snperior title, to pay a large sum. As his act 
exonerated the estate of the testator, he had an equity under 
the doctrine of substitution, to stand in the place of Burke 
and Henden tlie assignee, in respect to the amount they were 
entitled to nnder the bond, and to be reimblirsed that sum 
out of the estate of the testator. 

The only qnestion is, whether the plaintiff is not too late in 
seeking relief. I n  respect to s u ~ h  of the legatees as have 
paid into the office of the coutlty court of Cliatham their rela- 
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tive parts, the plaintiflis not entitled to relief under the bill 
now filed, for there is nothing to prevent him from applying 
for and receiving the fnnd wl~icli has been retained for his 
use. 111 respect to the ~ t l i e r l e ~ t e e s ,  the pla int i fhtd  an oppor- 
tunity, ancl ought to have availed liilnself' of it, when the bill 
was pending for the settlement of the estate, and before a 
final decree was'entered in this Court, under which these leg- 
atees recovered from him their respective shares, to hnce 
brought forward this claim and had it passed on and provided 
for in the decree. It is too late, aftern final settlement of the 
estate under the decree of the court, ancl after he l ~ s ,  in pur- 
suance of that decree, paid over their sliares, for him to file 
another original bill for the purpose of recovering back by the 
decree in this case, a part of what he has paid by a decree in 
that case. There must be an end uf litigation. 

The bill is singnlarly defective in respect to dates ; enough, 
however, appears from the pleading:.s ancl exhibits to show, 
that while the bill for a settlement of tlic estate Tvas pending, 
Joab Lan~ber t  jnstituted an action of' cjectmerlt for the land. 
and the plaintiff was thereby notified of his danger, and was 
called upon to provide against it. IIe fhiled to do so, and 
there is no allegation to account for, or excuse? his neglect and 
laches. 

PER CURIAM, Bill dismissed. 

MARTIN STEEL against JEDITII E. BLACK. 

The fact that the bargainor, in an absolute dccd, rcmainrd in posceseion of 
the land conveyed, for more than a year after the sale, using ~t as his own, 
is dehors the dedarations of the defendant, and is inconsistent 71-ith the idea 
of a purchase; and if in addition, it bc proved that the seller was hard 
~ressed for money, that the money advanced was not more tllau half the 
value of the premises, and that the dcfendant agreed to exccute a bond to 
reconrey, and rcfused to do it, a sufficient case is made out to entitlc the 
plaintiff to a reconreyance on the payment of the sum advanced, with 
interest. 
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CAUSE removed from the Court of Equity of Cabarrus county. 
The plaintiff, being hard pressed for money, and his land 

being levied upon and advertised for' sale, conveyed to the 
defendant, then a married woman, a tract of land, worth two 
hundred dollars, and got lier to pay off the execntions that 
were then against him. These amounted to about $100. The 
plaintiff remained in possession of the land for a w lde  after 
the execution of the deed, and then rented it out for a year at 
thirty dollars, wliicli was paid to him with the knowledge of 
the defendant and with her assent. The plaintiff alleges, in 
his bill, that the land in question was advertised to be sold at 
Concord, on the week of Cabarrus county court, October term, 
1854, and that tlie defendant meeting him at that place, prof- 
fered to advance him money to pay off the executions, and to 
take a deed for the land as security for the repayment of the 
money advanced ; and as s11e was then a married woman, she 
proposed that Iier husband, in a fern weeks thercafier, shonld 
execnte a bond to reconvey the land on the repayment of the 
money with interest ; that lie agreed to tlie terms proposed, 
and accordingly made an absolute deed for the premises ; 
that at the same time it was agreed between them, if he was 
pnable to redeem the land, she was to advance a f'urtl~er sum, 
so as to make the w?iole sum three hundred tlollttrs, ~vhich 
was the estimated value of the land; that in about three weeks 
afterwards he cal!ed on her to have the bond to reconvey ex- 
ecuted, n-hen she expressed a willingness to do so, bnt said it 
was not convenient to do the writing at that time, and it was 
furtller agreed that it should be done in a short time thereaf- 
ter ; that in about three weeks more he tendered her the sum 
advanced for him, wllich she refused, insisting that the pur- 
chase was an absolute one. 

Samuel N. Black, the husbartd of the defendant, died in 
the year -, having made and published a will, in which 
he devised the land in question to the defendant, and ap- 
pointed her his sole executrix, and she therefore bronght an 
action of ejectment against tlie terre-tenant: wlio had been put 
into possession by the plaintiff, which was still pending when 
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P ~ < m s o s ,  J. The pleadings and proofs satisfy us of these 
f;icts : tlie plaintiff \ras pressed for money ; his l m d  had been 
lei iecl on and was advcrtisecl by the sheriff for sale ; the  con- 
sideration paid for the  laud d i d  not exceed one half of its 
~ a l u e ,  a s  admitted by the defendant, or one third according 
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TIIOMAS R. MILLER against CHARLES MOORE and JAMES W. 
PATTON und THE DAVIDSON RIVER MANUE'ACTUBING CO. 

A corporation held a tract of land under a bond for title  hen the purchase- 
money sliould be paid. This equity, it mas agreed by the eorpolation, should 
be mortgaged in behalf of certain individual members a-ho were abont to 
incur personal habillties for the company, and s u ~ h  agreement was entered 
in the minutes of the company, and afterwards a deed of' trust made In 

conformity therewltlr. I t  was IIe7d that thcse members, having acted on 
the faith of the resolntion, weye entitled to the sccuritp, and that it wav 
of a nature to be upheld in equity; also that the deed of trust was but s 
a confirmat~on of the agreement, and had rclat~on to the resolution. 

iield also that this equity over-reaclied a lcin aequlred by a judgnlcnt cred- 
itor, who filecl a ?all to subject it ; he having notice of the pilor equity. 

CAUSE renioveil from the Court of Equity of IIenderson county. 
Thomas R. Miller, Tlionizs T. Patton, TVm. Patton, Ephrairn 

Clayton and Javan Trammel1 ; Samuel IIefner, Xenbcn Clap- 
ton, Jnrnes Jnclge, James W. Patton and Charles Moore, on the 
23rd of July, 15-12, fbrmed a. copartriersllip for tlie manufactur- 
iug of iron. The capital of tlie said colnpany was to be $5000, 
to be made up by s l l a ~ ~ s  of $100. The plaintiff; Miller, snb- 
scribed three shares, James Jv. patton seven shares, Noore 
five sliares, and tlie otlier persons named above snbscribed tlie 
remainder in proportions agreed on by them. Snbseqnently, 
the capital was increased, and Miller snbscribed two additional 
shares, James Patton and Moore subscribed five sllares in 
addition. The defendants Pattori and Noore were the owners 
i r ~  fee of 117 acres of land lying on Davidson's river, which 
is particularly described in tlre bill, and the plaintiff, Miller, 
claimed, by purchase a t  execution sale, 1,500 acres, adjoining 
thereto, which is also described in the bill, and on tlie 30th 
of that month, July, 1548, they contracted to sell these tracts 
to the company a t  tlie price of $3000, on n credit of one and 
two years, in equal instalrnents, with interest from the time 
of the sale till the same was paicl, and executed their cove- 
nant, in which they obliged themselves to convey the 117 acres 
first above mentioned, in fee, withwarranty of title, and release 
all plaintiff Miller's title and interest i n  the residue. The 
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plaintiff alleges that it was agrecd between the three tlint, out 
of the purcllase-money, Patton and ldoorc were to receive 
enough to pay a debt clue from plaintiff's f:~tlier to one Mw- 
phy, fbr ~vlli~11 they were sureties, but not to go beyond $2300, 

\ and the remainder was to go to the plaintiff for his claim in 
the lancl. 

I t  appears from the pleadings, that whenever instnlments 
were called for by the company, the assessments on tlie said 
Fatton, Noore and plaintiif, were not to be required in cash, 
hut were to be regirded as paid a t  the time tlicy were made 
payable, and the amount dedncted from the purcl~nsc-money 
dne for the said land. Instalments were cnlled for, bnt the 
company needing money vcly much, the plaintiff and de- 
fendants Moore and Patton waived tllcir rights under the 
original agreement, and paid 30 per cent. in casl~. The re- 
mainder of their stock was paid for by deducting the same 
fro111 the money due them for the land. In Jannary, 1847, 
the cornpany was incorporated by an act of the General As- 
sembly, under the nanic nncl stjlc of the Daviclson River 
Manufact~wing Company, ~r11;cll charter was accepted by the 
company tlien existing, on tlie 30th of AIarc11, 1847, and the 
corporation duly organized by tlie appointment of officers and 
enactment of by-laws. Tlic incorporated company succeeded 
to the rights of tllc former company, and becalne responsible 
for its debts, and, amongst these debts, the sums due to the 
plaintiff and defendants Noore and Patton. I t  is further al- 
leged that, besides the 70 per cent. deducted for their stock 
subscription, neither the plaintiff n>r tllc defendants Moore 
and Patton, lins ~~eceirctl  any part uf this debt, and that the 
balance due aftcr such deduction, is $1850, which the said 
incorporated company justly owes tl~etn. 

At  Spring Term, 1850, of IIenderson Superior Court, the 
ylainti8, f,Iiller, recovered judgment against tlie company for 
the sum of $P32,55-100, with interest. H e  took ont execu- 
tion upon tlie same, and had it leried on all tlie 1)roperty of 
the said corporation liable to execntion, which was sold and 
bid off by the plaintiff, and the sum thus rcalised mas at firbi 
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applied to t l ~ c  satisfaction of the e ~ e c n t i o n ,  and lie alleged 
that tliere was J-ct ~ c ~ n a i ~ ~ i l i g  nnpniil of this j~rdgmelit  nbont 
$200 ; t!iat the 1md3 held by the said colupany ~ c r c  iliiprov- 
ecl i n  rnlnc, nl~tl tliat t l i e ~  are now sriflficiently rnlnnhle to pay 
flie wliole of tile plail~tiX's jiltlg~nent for the ~ ~ n ~ ~ c l i a s e - l n o n e ~  
I 1 T l ~ c  1)1-;i,~cr of tlic bill i, i;,t an acconnt of the afftirs 
a i ~ d  tlmling- oi tlie I)JI iclson It irer  3f;uiut:lcturin:;r Cr~irlpany, 
tile ;~liioii~it ( 1 1 1 ~  tu the lrl<lilltiji' ; L I I ~  the tlefeiltldllis~Iool*o nnil 
l'ntt,,!i,  lid the 111-01) 11iion dlie to each, a t~ i l  for a settlemerit 
or  ille ~ ( l ! ~ ~ < > ~ i ~ i d e r  ~ I I C  l i i ~ i i  u11t of the 1 : ~ d  lleld by  the said 
c.oi~ip,~iiy under the title bond nincle by the l)lai~itifi 'and tle- 
i'e11da11 t>. 

Tlie ausvcr  of tile clcfiiidmts Xoore and Pnf ton states that 
tliey liati beco~ue  li,ll)le, as sureties of John Xiller, the fhtller 
of the lilail~tiii', m t l  th,xt, to snye tliemselves fro111 losq, they 
h u g l i t  lii, lniid ( t l ~ e  said 117 ac17et,) a t  pnblic sale, and tliat 
the plaintiff-' had pn1 cl~asecl the adjoini~ig I a n ~ l  (tlie 1500 acrei) 
a t  csecntion sale, and i t  was agleed between the three that 
the land thus held by  t l i e l ~ ~  slioiilcl be conre j  ed to the  corn- 
pany 2t the price or' $3000 ; but tliey deny tlrat the division 
was to be made :LS c1,xiined bg I l i~n,  h u t  that the defendants 
Noore and P,ittou m r e  fir-t to receire the ainount of their. 
liability for J o l i ~ i  Xiller ,  ~ ~ l l i e l i ,  i t  v : x $  t liongl~t, ~ v o ~ d d  not 
iunount to more thall %?ZOO, :1nd tlie ylailitif? was to receive 
wllat lie had pnid 011 his hid for tlie other land, ~v l~ ic l i ,  wi th  
intcre.;t, it  n as tho~igilt,  ~ o 1 1 1 t l  aniou~i t  to less than $100, and 
the remainder v a s  to be divided ilitv t l m e  equal parts, each 
one to t:tke a t l~ i rd .  

T h y  state that the plaintiff had been emplayed as agent 
and manager of the concern, and that, liaring managed i t  very 
1)adly and got i t  i n  debt, lie brouglit suit for his salary and 
recovered tlie jodglncnt ~neiitionecl i n  his bill ; that  h e  had 
the effects of the cornparly levied on, and sold all h e  could 
h a r e  levied on a t  an undervalne, and bid i t  in liimself. This was 
between the obtaining the judgment in his fiivor, (Spring Term, 
1850,) and filing his bill, (Fall Term, 1850.) It is forther al- 
leged by them, that, in  order to extricate the company from its 
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tiificulties, it mas agreed, in 1849, to borrow money from the 
bank at Aslieville, and, as the bank refused to take the note 
of the corpolxtion, a note was m:dc in the name of EpI~rairn 
Clayton as principal, and tlie clefencl:u~ts Moore and Fatton 
as sureties, and, at  n general meeting of the ~tocl ih~lders ,  at 
Aslieville, ill September, 1849, it was resolved that all tlic 11ro- 
perty and e3ects of the company slionltl stand pledget1 to 
secure the p q l n e n t  of' the said debt, a ~ i d  save Ilarmless, the 
said Clayton, Patton and Moore. There being sollie illfor- 
rnality in tlic worcling of tlii.; rcsolntion, it v a s   gain brought 
I d o r e  the body of s t ~ c l i l i o l d e ~ ~  ill April, 1S.51, m ~ t l  ~nodificd 
so as to cypress its true purpose, ~vliicli J\  as lo tlic cfl'ect ac 

stated ; a t  botli wliicli n lce t i~~gs  the plnintifY was present and 
concnrrccl in tlic iileaswe. In  pnrsualice of' this resolntion, a 
~riortgagc, or dcctl of trnst, x-as cl~nn n u p  embracing t h e  
pnrpoxs, mitl was duly registered. As o i ~ c  of the means for 
extricating tlic corporation fronl its clifiic~~ltieu, i t  ~vi-ns deter- 
milied to pnrclinsc tlic ore-bank on wliicll they had to rely for 
their bnp~lly of ~nntc r id ,  and $600 of' the moi1e.v tlilis misecl, 
was apprupriatcd to this p n l p s e .  Of tlic p~wpcrty wliieli the 
plaintiff Iintl levied on :uld svlcl, this c)re-I~:i~ili tract of land 
was the principal ; this he hid OR fhr $200 

The cnnae n x  set clov-n fhr llcnring on the bill, ans~vcrs 
:1ntl eshihits, and sent to this Court. A t  i l l lg~ls i  terin of the 
ccaurt a t  Morganton, n decree n-as passed 1);- co~isent, nnthor- 
iying t l ~ c  sale of t l ~ e  land.; l~elcl by the coinpanp, by n commis- 
sioner of tliiq Conrt ; also i t  was referred to UocZge, the 
clerk at Morgnnton, " to ascertain auil report Iiom ~nncl i  js 
due from the clef'cndant, the Daridson I:i\ er Manufacturing 
('umlmny, to the plaintiff, and to tlic clei'entlants Cliarles 
Jloore and James J1'. I'ntton, for the rebidue of tlic pul-chase- 
I I I ~ ~ I I ~ ~  for the said Iniitl~, aucl n.lint propcrtic~~l is d r ~ e  to cacli 
of thein ; ~ r h t  a inomt of tlie plaintiR's juclpnlcnt ngainbt the 
1)nviclson 12i~er  ~ I n n n f x t u r i n g  Conipnnj-, wfe l~c t l  to in the 
pleaclings, remains 1u1satisii~cl,-disti11g11i~1ii11g b e t w x n  the 
judgment for costs, principnl and interest ; and ~vlietlier there 
existed any mortgage lien or other valid inc~unbrance on the 
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equitable title of the said Davidson River Manufacturing 
Company to the lands in the pleadings mentioned, or any part 
of them, in faror of any other person or persons, before the 
lien of the plaintiff attached by the commencement of this 
suit, and if so, the nature and extent of such lien or incum- 
brance, and the person or persons in whose favor i t  existed ; 
and i t  is fhrtl~er ordered, that all the matters be held over for 
further consideration of the Conrt." 

" And it is f'nrtl~er ordered, adjudged and decreed, by con- 
sent of parties, that in the account, complainant's judgment 
shall not be credited with the amount of his bid for the lands 
of the defendant, but the sale shall be regarded as set aside, 
and the said 1;~nds shall be sold together with the other pro- 
perty hereinbefore referred to." 

In obedience to this order, Mr. Commissioner Dodge report- 
ed, among other matters, that the deed in trust to Williams, 
to indexnuifx Clayton, Patton and Moore, gave them a lien, 
which overreached that created by the commencement of this 
suit. Pldntiff excepted to this part of the report. 

The report, in making up the balances, treats the agreement 
to set aside the sale of the ore-tract as entire, whereas the 
plaintiff contends that the lien which was obtained by the 
levy ofdie execution, should have been reserved to him, and 
thus given him a preference as to that land. Tliis is the 
ground of the second exception of the plaintiff. The cause 
was argued upon the exceptions at  Norganton, at August 
term, 1857, by Baxter, for the plaintiff, and LY. W. I%oc@h, 
for the defendants, and removed to tliis Court for a second 
argument; but no counsel appearing for either party, the 
Court proceeded to consider the case. 

PEARSOX, J. The first exception is overruled. The cor- 
poration succeeded to the rights of the company in respect to 
the land mentioned in the pleadings-that is, an equity to 
have the legal title upon payment of the balance of the pur- 
chase-money. Tliis equity, the corporation agreed should be 
mortgaged, or conveyed in trust as a security for the liabili- 
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ties incnrred by Epliraim Clayton for its benefit ; nncl Clay- 
ton acted upon t l ~ e  faith of this agreement. This was in 1849. 
IJpon the maxim, eqnity considers that as done wliicl: ought 
to have been clone, Clayton was entitled to this security a t  
the date of the agreement, which over-reaches the lien of the 
plaintiff in respect to his judgment debt, whicli attached by 
the filing of the bill. Tlie objection that the maxim cannot 
apply to an agreernent to execnte a mortgage or deed of trust, 
because sucll instruments are of no force or eEect until regis- 
tered, is met by the fact, that a mortgage or deed of trust con- 
veying a chose in action, or an equity which is not snbject to 
execution at law, does not conle mitliin the operation of the 
statutes in regard to registration. This is settled i n  lYulZston 
v. Braswell, 1 Jones' Ey. 137. So, tlie deed of trust after- 
wards execnted may be viewed, simply, in the ligllt of a deed, 
in confirmation of the prior agreement, which, being in writing, 
signed by tlie party, or anthorised agent, was sufficient to bind 
the corporation ; of this, the plaintiff had full notice, and of 
course, he is bound thereby. 

The second exception is also over-ruled. When the plain- 
tiff agreed to release or waive his right in respect to the ore- 
bank, in order to make the property sell to advantage, he did 
not reserve any right which he had acquired by force of the levy 
of his execution ; the levy or lien thereby was consequently 
waived. W e  are also of opinion, that the plaintiff had com- 
pensation for this waiver by being allowed the excess of the 
balance of the purchase-money, over and beyond the sum of 
$2500, in opposition to tlle answer, in which i t  is averred 
that such excess wasby agreetnent to be divided between him 
and the defendants Moore and Patton. 

PER CURIAM, Decree accordingly. 
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MARY E. JOIINSON, B e c u t r i - c  of IIEZFICIAII JOIINSON, ngai?ist 
JAAIES P. J O I I S S O N  and ollce,s. 

Where a testator orclered his estate to be diriiled between his mire and eel.- 
tnin chilclren, shc to hare  n part for life, and, at  her tlcntl~, t1ic'r.e was to lw 
an equal division of tlie part lielil by llci, nniong~t the s;ullc clrilclren, it was 
Ifeltl that one of tlic cl~ilclren. I<-110 l m l  not receircil his share in the first 
division, 11nd n right to 11:~vc i t  n~aclc good to liini in tlic second division. 



DECEMBER TERAI, 1857. 438 

children's indiriclnal s21arc. A n d  fnrther, it is my will and de- 
sire, that at the cleat11 of my beloved wife, Cassandra, the pro- 
perty I Itavo loaned her, shall be equally divided, share and 
share alilcc, bct~reen niy cllildren aforesaid, nan~ely, Harriet 
To~nlinson, Alwy Dryson, Natilda Chnrcldl, Julia Ilnrbin, 
Curtis Johnson, James F. Jolinson, arid William Johnson." 

lu c~rcler to rnalx a convenient division of the rcrnainder of 
the estate according to the will, the executor advertised 
and sold the whole thereof. A t  this sale i i  was understood 
that each of the lcp tees  should bid for his or her share of the 
estate, as nearly as it codcl be estimated, and tlltit the amonmt 
of his or her legacy was to be deducted ont of the pnrcliases 
thus made. Crtssandra Jolinson purchased property at thib 
sale to the amonnt of $3,340,35, for which she gave the exe- 
cutor a receipt in fill1 for her sllnre. 

The testator, in his life-time, Ilacl advanced property to each 
of his cllildren, except tlic plaintiff's testator, and she insisted 
that, according to the terms of thc will, they were bound to 
account with 11is estate for these ndvancbments. 

Tile several legacies, ri~entioned in this will, with the excep- 
tion of the plaintiff's testator, received the full legacy to which 
eacll was entitled, and the widow, Nrs. Cassandra Johnson, 
received p r o p t v  to the amoant of $3,543, for mliich she 
gave the esecutar a,receipt in full for her share. 

Tlie plaintiff alleges, that ller testator received only $400 
in a no:e 011 1x1;s Nc3lellz:i.3, anJ a rod-wezon, w )rth $100, 
a l t h o ~ ~ g h  llc returned f ron  Texas to the cttunty of Suwy, in 
less than two years after his father's death. The widow had 
assigned to her for life, ninong other chattels, as  evidenced 
By her receipt, n number of slaves, who hare incf-eased sn:1 
amount, now, to tho number of el eve^^. The widow died 
shortly before the filing of the bill, and the defendant Law- 
rence became her ncln~inistrator. He hail purelli~sed th2 
shares of Win. Johnson :tnd Thomas IInrbin and wife, in the 
oa id slaves. 

The plaintiff insisrs, that under the will of the father, she is 
entitled, her husband's executor, to one-eighth c f he wlmle 

7 
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estate, reckoning as part of it t!le advancements made in the 
testator's life-tirne ; and she furtiler insists, that she is entitled 
to have such eighth part made good to the estate of her tes- 
tator, out of that part of it, ~ v h i c l ~  ~vas  lately in the hands of 
Mrs. Johnson, and which is now held by her administrator. 
She prays for an account, and for general relief. 

Winston and Jfiller, for plaintiff. 
Boyden, for defendants. 

BATTLE, J. We think that the obvious construction of the 
will of James Johnson, is that upon the return of his son 
EIezekiah from Texas within the time specified, he was to have 
an equal share, with the children named, in what the testator 
calls the balance of liis estate. That balance included as well 
what was given to the children after the death of the testator's 
widow, as what was given to them immediately, and there is 
nothing in the mill to show that it was intended to be restrict- 
ed to the latter. As the plaintiff alleges that her testator, the 
said Hezekiah, has not received any part of the share to which 
he was entitled, the question arises whether she, as liis repre- 
sentative, can claim to have i t  allotted out of the shares which 
were given to the widow for life, and which have come into 
the possession of the children by her death. We cannot per- 
ceive any just ground upon wllich such claim can be resisted. 
The testator's children, among whom the balance of his estate 
was to be divided, are all before the Court, and a part of the 
colnnlon fund is still undivided; and it is but an ordinary ap- 
plication of the principle, that equality is equity, that a party 
who has heretofore had nothitig, shall now have i full share 
of the whole assigned to him in the present division. I n  this 
division, those who claim by assignment the interests of sonie 
of the legatees, can take only so much as their respective as- 
signors would have been entitled to. ' 

There must be an account taken of the testator's estate, and 
of what each of the children, including the plaintiff's testator 
has received, and aIso an account of the slaves and other ef- 
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fects, which were given to the widow for life, and which, npon 
her death, remain still to be divided according to the testa- 
tor's will. The commissioner appointed to take the account, 
will also enquire and report what assignments of the interest 
of any of the legatees have been made, and to whom, and the 
cause will be retained for further directions upon the coming 
in of the report. 

PER Cun~anr, Decree accordingly. 

JOHN N. HANFF against THOMAS S. HOWARD and others. 

Where real property was bought for the purpose of being used by a company 
formed for the purpose of carrying on a mechanical trade, and was so used, 
and had been so used, by several companies before this, and was necessary 
to the carrying on of such business, and was mentioned in the several deeds 
to the several partners as a part of the effects of the partnership, it was 
Held that there was a trust of such real property, by operation of law, for 
the partnership as tenants in common, though it had not been declared in 
writing. 
trust by operation of law, is not within the scope of the statute of frauds ' 
(Hargrave v. King, 5 Ire. Eq. 430; Cloninger v. Summit, 2 Jones' Eq. 
513, cited and approved.) 

CAUSE removed from the Court of Equity of Craven county. 
This mas a bill filed for the sale of a lot of land, to which 

the plaintiff claimed to be a, tenant in common with the de- 
fendants, alleging that an actual partition could not be made 
witl'iont great injury and loss to the several claimants. 

On the - day of December, 1861, Malachi 13. Robinson 
executed a deed to Wm. P. Robinson and Joseph J. Robinson, 
reciting that, by articles between Malachi Robinson and John 
ZJoe, dec'd., they had entered into copartnership in the ship- 
carpenter's business, under the name and stgle of Noe & 
Robinson, and held the following property as effects of the 
firm, " a certain lot of ground lying in the town of Newbern, 
with the railways and other improvements thereon, and various 
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implements and articles fhr the better success and promotion 
of the bcsiness of their said cnpa~~tnership, all of which was 
held by t l~em as copartners;" that the said copartnc~*ship 
had been dissolved by tho death of Noe, and the said 
7% B. Robinson, as surviving partner, convcpd the  hole 
of the said property to William ,E'. Robinson and Joseph 
J. Robinson. On tlie same day, for a valuable consideration, 
they sold and c o n r e ~ e d  back to tlie det't.ndant IUa1:tchi 33. 
Robinson, one undivided Jialf of the lot and its appurtenances. 
T l ~ c  recital in the deed sets fort11 that the saicl Malachi, William 
and Joseph, liacl associated themselves together under the 
name and style of Robinson & Brothers, for the purpose of 
carrying on the ship-carpenter's bnsiness. For tlie consiclera- 
tion of three tllonsand dollars they conveyed to the saicl Mal- 
achi, each one half of his intelest, to wit, one fourth of the 
land, brwitll tlie wharf bnildings, rni l~my,  falls and fixtures, 
incidental and appertaining to saicl r a i l ~ ~ n j ,  togctl~cr with one 
halt' of all their right, title, claim ancl ixitcrest in and to the 
timber, tools, salve, iron-canoe, horse, cart and l ia l~~ess,  bel- 
lows and,anvil, and otlicr articles bongllt by them at tlie sale 
of the effects ot the late firm of Koe & Eobinson." This deed 
also sets fvrtll the pro1)oftions in which 23~11 of the partners 
was to be interested in 111epdofits and liab%ties of the firm. On 
the 6th of April, 1813, Malacl~i I5.-ILobinson, with the consent 
of the other partners, sold his interest (one I d f )  in the land, 
fixtures, tools, &c., to Tlionms S. IIo\vard, who tlienceforvoard 
became a pa~ tnc r  in the sune business with the said William 
P. and Josepli J. Robinson. This sale having beeu made on 
a credit, the said Malachi took a mortgage 011 the share so 
conveyed to EIo~rard, t~h i ch  was still uiisatisiied at t l ~ c  corn- 
mencement of this suit. Josepli J. Robinson, with t l ~ c  consent 
of his associates, ~~~~~~~~d and Wm. P. Robinson, on the 3rd 
of February. 1845, sold ancl conrdyed his sliare of the lot, 
r a i l ~ a y  fixtures, tools, b e . ,  to James Pittman, who thence- 
forward became a partner with IIo~vard and TVm. P. Robinson, 
and the business was carried on, on the prcnlises with the rail- 
way Bc., in thc name and style of JRotinson, Pittlnan &' Co. 
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Dnrihg the time of this latter copartnersliip, a house was bnilt 
on tile said lot as a residence for Pittnian and liis family, 
which w:ls paid for ont of the common funds of the conipany, 
which lie occnpiecl until his death, which occurred in the year 
- , and was still occupied by his wiclow at t l ~ e  beginning 
of this suit. Another lmusc on the prelnises, 11-llicli Iloward 
occupied as a residence, was extensively repaired, also a t  the 
expense of the company. The firm, last formed, was carried 
on for scrcrul Fears with the same means, but i t  became em- 
barrassed irr its aff,lirs, and at the time of iiling this bill, there 
were outs:anding debts against i t  to a considerable amount 
1)eyond its nlcnris. On the 10th of Fcbrnary, 1840, James 
Pittman made a moi ' tg~ge dcecl to Alexander 31iller, to secnre 
the payment of certain debts therein q)ecificd, dne by Pittrilan 
to one Mitchell mld otlicrs, f'or which Xiller was his sorctg. 
This dectl pnrports to convey tlic lot, '' marine ~z i lway ,  build- 
ings, in~proven~cnts,  and every 1mrt of the p a l - ,  tools, and ap- 
purtenances tllcrennto belonging." JIiller filed a bill in the 
court of equity against the heirs and personal representatives 
of Pittman, and obtained a decree of foreclosure, under which 
the interest of the said I'ittnim 'in the lmcl in question, was 
sold a t  public anciioil and ],urcl~asecl by tlie plaintiff. T l ~ e  
snit is bronght to have tlie share thus purcl~ased realisecl by 

sale, ant1 for partition of the money. It xras insisted by the 
defendants tliat the snit1 lot, with the bnilcli~iga arid fixtures, 
was L r o ~ ~ g ! ~ t  into thc ltiisiness c,zl)i:d of tlie film, and, as such, 
was not liable to the private debts of the pnrtnci's, either b; 
\say of nlortgage or by esecntion, but was, in the first instance, 
liable to the ilcl~ts of the copartnerd~ip ; til:~t the oil11 inrerest 
wllich the Inor tgqee obtained hy the deed of 1849, was t o  
have the snq,lns coniing to Pi t tnim,  af'ter the debts of the firm 
were paid, The pl:~intiE, on tlie other liand, contended that 
the land was conveyed to Pittinan incliviclually, and as the 
association was formed by par01 agreement, the land never 
vestccl in  the company ; that the statntc of frauds prevented 
tke land from so resting. 
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The cause was set down for hearing 011 the bill, answer and 
exhibits, and sent to this Court. 

J. Ii. l h y n n ,  for the plaintiff. 
Downell and J. IT< Bryan,  for the defendants. 

PICARSON, d. If a partner executes a mortgage of the mllole 
or any portion of the partnership effects, as a security to an 
individual creditor, the mortgagee takes, subject to the equity 
of the other members of tlle firm, to have the effects first ay- 
plied to the discllarge of the partnership debts, and aqni res  
only the interest of the mortgagor ; i. e., l ~ i s  share of ie snr- 
plus, if any, after the liabilities and debts of tlie firm bye paid 

-. 
a i d  the 1)usin;ess is wouncl np. I, is is n vell-settled lwinci- 
ple and is applied not only to mortgages, but to sales mder  
execution in favor of a private creditor of one member of the 
fir111. 

This doctrine was properly conceded in the argument, but 
it was insisted, for the plaintiff, that tho land, together with 
the n~arine d l - road ,  buildings and other fixtures, did not con- 
stiti~te a part of the partnership eff'ects; for that it was not 
embraced in the original cop~trtnersllip; and in the second 
place, if it mas, ns the agreement was not in writing, it is void 
in respect to the land by the statute of francla. W e  are satie- 
fied, that althoagh tlie legal title to tlie land remained in t11~ 
respective members of the firm as tenants in common, get the 
usc of it did constitute a part of the partnersliip effects. JVe 
are led to this conclnsion by many circumstances and consid- 
erations : The deed of William and Joseph Rohinson to &lachi 
Robinson, December, 1841, recited : " TVIiereas, Malachi, Wil- 
lianl and Joseph Iiol)inson, have agreed to associate them- 
selves together as copartners, under the name of Eobinson and 
I:rotliers, for ihe pnrposc of carrying on tlic ship-carpenter's 
busiocss, and have further agreed to become interested in the 
property hereinafter mentioned, in the proportion of one halt 
by Nalachi, and one l d f  by William and Joseph, for tlre 
purpose of carrying on t l ~  said business." The deed, tlleu, 
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conveys to Malachi all right and interest in one half of the 
land, marine railway, buildings and other fixtures, and timber 
on hand, tools, saws, bellows and anvil, and other articles, 
bought at  the sale of the effects of the late firm of Noe and 
Robinson. A deed of the same date, executed by Malachi 
Robinson to IVilliarn and Joseph Robinson, recites, that by 
articles of agreement b e h e e n  Malachi Robinson and John 
Noe, deceased, they had entered into copartnership in the 
ship-carpenter's business, under the name of Noe and Robin- 
son, and held the following property, as effects of the firm, 
setting out the land, railwty, kc., the sarne as the other deed. 
In ,4pril, 1943, Malachi Bobinson, by deed, conveys to Tho- 
mas EIowarcl, all his nnclivided half or riglit, title and claim 
in the land and railway, &c., tools, &c., describing the sarne 
property, and the business myas then carried on by Howard 
aud William and Joseph Robinson, as copartners, using and 
treating the land, tools, &c., as effects of the firm. In Feb- 
mary ,  1845, Joseph Robinson, by deed, conveys to James 
Pittman, all his undivided one-fourth part or right, title and 
claim in the land, railway &c., tools &c., describing the same 
property, aud the business was then carried on by Howard 
and William Robinson arid James Pittman, as copartners, 
using and treating the land, tools &c., as effects of the firm. 

So, this land has been used for many. years as partnership 
property ; first by the firm of Noe 6;- Robinson ; then by Ro- 
binson and Brothers ; then by Howard and the two Robin- 
sons, and then by Howard, Robinson & Pittman ; and al- 
though these s e v e d  firms were unconnected, and one was 
followed in succession by another, still the same land, tools 
&c., constituted the effects of the respective firins, and the 
land was iclentificd and became just as ~nuch  a part of the 
effects of the firm as the " bellows and anvil," or other imple- 
ments. The land was necessary for the purposes of the firrn ; 
in fact, the business could not be carried on without it. The 
land was not only, used arid treated by Howard, Robinson 
and Pittman, as a part of the effects of the firrn in the usual 
way, but 8 house was built on it for Pittman to live in ; Iiow- 
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srd's lionse, on it, was repaired at a large expense, and a died 
and other buildings were erected, all of which was done and 
paid for by the film. The deed of mortgngc 1)y Pi t t~nan to 
Xiller, l id ruary ,  1819, conyegs all of Pittmnn's " undivided 
onc foi~rth sham+ interest, estate and claim in the Zmd, togeth- 
er with tlic marine railn-ay, buildings, improvements, and 
every part of the par, fools and nppurtenances thererrnto be- 
longing." So rliat tile deed, under which the plairitiff cldrns, 
connccts tile land and tools, and treats tllern alike as effecti, 
of the finti. 

The question is, does t h  statute of frauds inalio void this 
copartnership agreement in respect to the land? TQe find 
it  settled by antliority, that i t  does not; and we fully concur 
in the reasoning on wliicll that conclnsion is based ; Dale v. 
Ilnmilton, 5 'IIare's Rep. 369, and the cases tliere cited, where 
tho snbject is f d l y  discussed. hdams' Eq. 36 ; " If land is 
acquired as tlie substratum of a partnersl~ip, or is bronght into 
and used by the partnersliip, for partnership purposes, there 
will be a trust Zy oyd~ation of law, for the partnership as tenants 
in common, altliougli a trust may not have been declared in 
writing, and the ownership may not be apparently in all tlie 
nicn~bers of the firm, or if in all,may apparently be in them as 
joint-tenants." Ilwgrave v. Iii'ng, 6 Ire. Eq. 430 ; Clonin- 
ger v. 8u?n?zlnit, 2 Jones' Eql 513, are cases w1le1.e fhe agree4 
rnent, in respect to land, was held not to be'witl'lin tlie opera- 
tion of the statnte, npon the same plainciple of enforcing the 
execution of a trust. 

In our case, the legal ownership was in Howard, Robinson 
and Pittman, as tenants in coinnlon, bnt a trust vas implied 
bp operation of law, because it was a partnership transaction. 
The ldnd \%-as necessary for the purposes of the association, 
and was bronght in and med for partnership p~~rposcs, and a 
trust, by operation of law, is not within tlic operation of the 
statntc. 

PER CURIAX, Bill dismissed. 
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DAVID WILLIAVSON AND AAfXLTh his  wf f r ,  nyninst IIENRY R 
TTIL'LIAXS: J. B. CXWION and another. 

A court will not entertain the question of '( n~ l l i t p  of man~iage on account of 
imbccilitg," incidentally, bat n.111 shy rroceedings in lllc suit ir: vl1it11 ~ u c h  
~.isuc is made, that it may be detcrrnluccl by a direct sentence in either a 
supcrior cowt of law or a cowl of equity. 

CAUSE re:nc~vcd from t h  C o x t  of E l n i t y  of Mxklenburg  
county. 

The bill ~ v a s  filed by the plaintiffs, ns l~nsbnncl a n d  wife, 
against flit wife's gnnl.dinn, for :in account and settlement of 
liis trust. B y  \my of anticipntiun, i t  \~-aq alleged, that the 
foriri of a marriage l i d  passed between t l ~ c  fenic plaintiff' and 
one Casl~i-on, who is still living, and that the defe11~1:tnt made 
that as an cxcnse for not settling wit11 the plaintiff; but that 
this was not a bar to their right of' recovery, for t!mt a t  the 
time of this prcteridet: marriage, she was little over thirteen 
ye:irs old ; was very ~veak  of intellect, a11d w:ls bronglit to 
finbinit to this pretended celemony by f'r-and :md artifice, a(.- 
cotn!m6ecl, in some degree, with ac tnd  force, bnt t l ~ a t  she 
dicl not nnderstanil the nature of tile tmnsaction in wl~icli she 
was involved ; that she did not give her consent lo a rnar- 
]tiage, and never afterwnrcl~ eonsuilllnated such a tnwriage by 
collnbitation wit11 said Casl~ion ; tilat s11c ~emnined in tlw 
llonsc of tllc said C d i i o n ,  closely witcllcd by liis near rela- 
tions, residing with liiui, for about six niontl~s, n11c11 accidt~n- 
tally ineetir~g wit11 Ilcr n~otllcr, she was ~.csc~rcd fro111 tltis 
state of dnrcss 1 ) ~  her, n~sis:ccl by 11er slaves ; that she never 
s:~worqml<e to the said Casl~ior~ dtcnrai~ds;  tllnt he shortly si'ter 
this ran a1v:ty from this eofintry and went to parts cnknown to 
her ; that tllis took place in 18-1-0, more tllnn nine yews bc- 
fore the filing of this bill, :xiid t l ~ t  the  said C:is!lio~~, csccpt 
one visit to her inotlter's liot~sc, n few d a ~ s  after llcr rescue, 
when she refused to w e  Iiiln, has inade no asseltion of marital 
rights o r  nnthority. The pl;~ii~~iff's state that, not deeining 
such an iniquitous transaciion n marriage, after arriving a. 



447 IN THE S'C'PREME COURT. 
- - 

Wil l iamson  v .  VCTilliarns. 

matnre years and a better state of mind, she entered into a 
marring0 with the plaintiff %Tillian~son, and as such husband 
and wife, this suit is brought for the recovery of her estate, 
which consists of land and slaws and money, and the profits 
arising from these for several years past. 

The defendant Williams, tlie goardian, avers the validity 
of the former marriage, and alleges it in bar of tlie plaintiffs' 
riglit to recover in this action. 

A jndgment p r o  confesso was entered as to tlle defendant 
Cashion. Replication, cominissions and proofs, and the cause 
being set for Ilearing, was sent to this Court, wllere the case 
was contested upon tlle question of the validity of the former 
marriage. 

O d o m e  and Jams, for plaintiffs. 
Wilson, for def'eudants. 

PEARSON, J. This is an ordinary bill by a ward against a 
guardian for an account and settlement of her estate. By way 
of anticipating the defense, the plaintiffs charge that the de- 
fendant refuses to account, pretending that, prior to tlie inter- 
marriage of the feme plaintiff with tlie other pJaintiff, she was 
married to one Casllion, rvlio is still living; but they aver 
that, althougli there was a marriage de facto between the said 
Cashion arid the feme plaintiff, yet such marriage was null 
and of no force or effect, for tliat, at the time of its celebration, 
she was of a weak and imbecile mind, and did not consent 
to the marriage, bnt was by fraud and duress procured to 
cnter into it against lwr will, and that as soon as she was freed 
tliercfrorn, she separated from lliin and refused to recognise 
tlie relation of man and wife in respect to him. 

The answer relies upon the m:~rriage of the feme plaintiff 
wit11 Cashion as a defense, and tlie validity of that marriage 
ih tlllis incidentally put in issne. 

The plaintiffs' cunnsel cited sereral a~lthorities in support of 
tlic position tliat where " nullity" of marriage is incidentally 
]but in issue, in any proceeding, before any tribmnal, suclr 
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tribunal lias power to decide the question as necessarily 
involved in the exercise of its appropriate jnrisdiction. With- 
o u t  entering upon this sul?jcct, it is snflicient to say, in the 
Ianguage of the court, in  Johnson v. lfiizcacle, 2 Ire. Eq. 474, 
c b  It is convenieut arid fit in respect to tlie decent order of 
society, tile condition of the parties and succession of ehtateb, 
that the valiclity of such a mamiage sho~ild be directly tlie 
sut?ject of jndicid sentence." And as the Legislature ha5 
conferred solc, original jnrisdiction in ~111 qpl icat ions  for di- 
4 1 0 7 , ~ ~ , ,  upon tlle superior courts of law and courts of equity. 
(Rev. Code, ch. 39, sec. 1,) and pointed out the mode of pro- 
ceeding, and tlie rules and regidations to be observed (sec. 5) 
and required that the material facts charged in the petition 
or libel shall be submitted to a j w y ,  N I J O ~ I  whose verdict, and 
not othmuise, the court d d  decree, (scc. 6.) and aatliorised 
:t decree from tlie bonds of matrimony, or that the wawiaye 
id '111111 a d w i d ,  and, after a sentence nii1lif:ying or dissolving 
tlie marriage, all and ever j ,  t l ~ e  clnties, kc. ,  in virtue of such 
marriage, shall cease and determine, with a proviso as to the 
legitimacy of the cl~ildren, (see. 11,) we clo not feel at  liberty 
to decide a qnestion of such grave importance, as a thing 
collateral or incitlencal to an ordi11nl.y t i l l  f ' o ~  an account, 
where the trial will be made, mitliont the intervention of a 
jury, 11pon depositions wllicll are us11aI1y ta1;en in a defective 
and unsatisfactory ilianner; Pishe,+ v. Ccmdl ,  1 Jones' Rep. 
27.  

That the jnriscliction of the Snperior Conrts of Law arid 
Chtlrts of Icquitj-, under the statute. extends to a case of 
'$ unllity of marriage, is settled ; J o h s o n  v. Encude ,  s r p n  
C'r.wny r. itioryan, 3 Ire. Eq. 91 ; arid tlle propiiety of' re- 
quiring that fact to Le establisliecl by the judgment or sentence 
of a tribunal having sole o~-iginal jurisdiction, is too rnanif'cht 
to  require ally further observation. 

The cause will be retained " for fartlicr directions," to the 
end, that the plaintiff, if so advised, ri-~ay institute proceedings 
in the proper court to obtain a decree of nullity of marriage, 
after.t~hicli they will be a t  libertg to more in this cnnse, atld 
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in the meantime to takc any order that may be necessary to 
secure the fund. 

PER CDRIAM, Decree accordingly. 

JOSEPII POTTS and oii~ers against JOIIN IILSClin'ELL and others. 

Where one of two partners, 1.1y (I mortpge  deed, conveys to tlie other, part- 
nersliip effects, to secure debts alleged to be due froin the one to the other, 
which deed a i d  cIFects are rtssigncd to bona J d e  creditom of the mortgagee, 
to secure debts due fro111 liim to snch creditors, such conrcyulce \*as &&l 
to be valid against crctlitoi-s 01' the firm, who llad acqni~.ed no lien. 

A trustoe or mortgngee is n purcl~aser for a \-aluable co~lsidcrntion, within the 
provisions of 13 tll ancl 27th El~z,, but i t  seems lie takes subjedt to nuy equity 
that attaclied to the property ill the hands of tlie debtor, from which fie 
cannot be cliscliarged by tile want of ~loticd. 

Plaintif& i n  a court of equity are only bound to &on. that t l~eyha re  reduced 
their debts to ju i lpents ,  wlwu they sue cts credi io~s ,  to obtain an cquit:r- 
Me Ji. fa. wliere propc.i.ty cannot be renehcd by a 3. .facr. at law, or where 
t l~ey sue to hare the rights of their debtor deeln~.cd and il~cui~lbrancea 
rznloved, so as to mlrk  the property bring a fair price. 

CAUSE rernorcd from tllc Court of Eqnity of Beanfort county. 
13er;jamin F. IInnlis, being largely intlebtcd to several per- 

mns, on tlie 1'7th of Sel)teliiber, ld36, esccutcd a deed of trust 
to the plxilitiRs, Potts, llyera and Donnell, to secure tlie p ~ y -  
nlent of these li~bili:ics, conveying to them several pal.cels 
and lots of land in, and ncar, the t o r n  of TJTasliingLon, in this 
State, on ~ v l ~ i c l ~  were creetcd valnnble steam saw-lnills, dis- 
tilleries and ~)lnriing ~nncllillcs ; also the ~ n a c l h e r y  and im- 
plements pertaining to tlicse mills, ckc. ; also a steam-boat, 
called the Astoria or Post-Coy. Wliicli deed of trust was rc- 
gistercd on 18:11 of Scp:eniber, 1856. 

TS. F. Ilanks had carried on the business of sawing and 
plauing 1nnll)er at tllcse several mills, and shipping atid sell- 
ing the same, ant1 of distilling. i n  his own name, from the 
year 1814, up to the 23rd of August, 1856, h u t  was, in fact, in 
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~ e c r e t  copartncrsliip in that business with the defendant John 
Blaclnvell, wlio resided i n  the town of Kewbern. The busi- 
ness had been unprofitalle for several of tile latter J-ears of the 
copartncrsliip, and wlren the partnership was dissolved on 231~1 
of August, 1856, it was largely insolvent, as was each of the 
partners, IIanks ancl Jolm 12laclrwcll. 

011 the said 23rd of Angnst, 1866, a written coutract of dis- 
solution was entered into, and as a part thereof, IIanks exe- 
cuted to Jolin Black~el l ,  fire notes of four tllousand dollars, 
each pay:iblc in oi~e, t ~ o ,  three, four and five ye:~rs, bearing 
interest from that date, and at the same till~e executed a mort- 
gage deed, conveying the same p1-operty tliat T T ~ S  after- 
wards conveyed in trust to tlie plaintiffs (wl~icli is above 
describcd,j to the said Joh11 B l : ~ l i ~ e l l ,  to secure the payment 
of the same. Tlie consideration of thew ~lotes, as stated by 
both tlie parfnere, was, that Hanks llad used, on his private 
account, funds of the firm, to the amount of twenty thousand 
dollars, ancl tliese notes verc  given as an equivalent to tho 
other partner. The mortgage deed to Blacknell was regis- 
tered on the same clay with the deed of trust inade to tho 
pilaintifls, but a short time before it. 

At  the time of tl~is transaction, John BlncIi1veI1 was indebt- 
ed to liis bi-others, Xobert 31. Blacliwell, Josiali  lackw well 
and James M. IYaclnvell, who all lived in Kew lPolli, in sev- 
eral s u m  to encll, amounting in tlic aggwgate, including in- 
terest, to tlvcnty tlionsantl dollars ; and on the same day on 
which the mortgage mas executed, to wit, on 23rcl Augnst, 
1856, it was formally assigned to tllem. 

The plaintiffs allege, in tlieir biH, that, in fact, Jolin Black- 
well had no such debt against IIanks, as that stated Ly thein 
as tlie consideration of tlie notes and mor tpge ;  that a true 
state of the dealings showed him to be indebted to tlie firrrl; 
that both ~tartners well knew of tho insolrcncp of tlie finn, 
and that in conte~nplation of an early disruption of the busi- 
ness, these notes and t l~e  mortgage Trere fabricated fraudulently 
to transfer tlleso effects beyond the reach of tlieir creditore. 

The prayer of the bill is, that the mortgage may be declared 
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fraudulent. and that the assignees, Robert M., 'Josiah and 
James N. Blackwell, may be compelled to release their es- 
tates to the plaintiffs, Potts, Myers and Donnell, fm the ben- 
efit of the creditors provided tbr in the deed of trnst made ts 
them. 

All the defendants anstwrecl. Robert M., Josialz and 
James M. Black~el l ,  state fully the origin and nature of the 
several debts to them, and aver that they were bow $de and 
justly due them ; they deny that they had any reason to be- 
lieve, or did believe, that the firm of Hanks and Blackwell 
was verging on insolvency, when the notes and mortgage deed 
were made and assigned to them ; that so far from that, they 
yere informed, and believed, that Hanks, after the clissolntion, 
was abundantly for all his debts. Iianks and John Black- 
well deny the material allegations in the bill, and aver that 
the trai~saction of the notes and mortgage was fair and honest. 

Tl~ere were proofs taken on both sides, and the cause was 
set down for hearing on the bill, answers, exhibits and proofs, 
and sent to this Court by consent. 

Roclinar~, for plaintiffs. 
Fowle and Rodman, for defendants. 

The argument of Mr. Fowle was as follows: 
1st. There was no fraud in the conveyance from I-Ianks to 

John Blackwell. But, if there was, the plaintiffs are not 
entitled to recover ; for 

2. They rnmt claim either as purchasers or creditors, under 
27 or 13 of Eliz. ; Itev. Code, ch. 50, secs. 1, 2. 

1. Are they purchasers, under 27 Eliz. ? We think they 
are;.Robe~ts on Fraad. Conveyances, 373; Cytlapm,an v. Emely, 
Uowp. 279 ; 5 Ire. 91 ; 1 Ire. 149 ; 3 Dev, 105. 

Being purcllasers they mi& ha& taken the land as 'ngainbt 
John Blackwell, but not-the steam-boat, which is personaltj+, 
since the 27 Eliz. applies only to realty ; Grimsley v. Honker., 
3 Jones' Eq. 7 ; Greelz v. lfirnegay, 4 Jones, 69. 

The objection that the deed to Jahn Bl&ckwell was not 
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recorded in the custonl-house, according to the act of Congress, 
will not avail the plaintiffs, becanse Conoress only lias power P 
to regulate commerce with foreign natlons and an~ong the 
several States, and with the Indian tribes ;" Constitntion of 
United States, Art. 1, see. 8, clause 3. 

111 our case, the steam-boat plies between Washington and 
Beaufort, and never leaves the territorial limits of North 
Carolina. But Robert, Josiall and James Blaclrmell are pur- 
chasers (i. e. if a mortgagee is a pnrchaser) f ron~ John Black- 
well for a valuable consicleration, and without notice, for tlie 
deed to the plaintiff had not been executed at the time of the 
conveyance to them. They, tlierefore, take discharged of the 
glaintifl"~ claim ; Rev. Code, chapter 50, see. 4. If a mort- 
gagee is not a purchaser, the plaintiffs cannot c l a h  as pur- 
chasers; for a trustee-and tlie cestniclue trust, together, are 
equal to a mortgagee. The interest remaining in the trustee 
has been declared to be an cqnity of redemption, under tlie 
act of 1812 ; Ximpson v. FI-ies, 2 Jones' Eq. 156 ; IIarrison 
v. Battle, 1 Dev. Ey. 537.1 

a. As creditors of the partnership, they are not entitled; 
becanse 

1. They have not reduced their c la im to judgment and 
taken hold of the property ; Grimley v. Igooker, 3 Jones7 Eq. 
7 ; Iln,rr*ison v. Battle, 1 Dev. Eq. 537. 

2. The creditors of a partnership have no lien in equity 
against partnership effects, except througli the partners them- 
selves ; Aclalns on Eqnity. [243,] note (1,) 457. The creditors' 
right may, therefore, be terminated at any time by the act of' 
tlie partner, through whose lien they claim ; Clement v. Eostel", 
3 Ire. Eq. 213 ; Pawish  v. Lezcis, 1 Clarke. C. R. 1 0 1  ; IF'ntey- 
,rLulL v. JJunt, 2 R. I. 298. Thus a sale of each partner's in- 
terest upon separate executions to the same purchaser, passes 
tile whole interest in the partnership property discharged of 
the partnership debts, for the equities of the pal-tners have 
then ceased; Donel- v. &ttazcfin, 1 Pa. R. 198 ; Baker's Ap- 
peal, 21 ; Penn. St. R. 83. So a conveyance of partnership 
property to pay seperate debts of the partners, if bona Jide, is 
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binding, whether ihe partnership be solvcnt or not ; Allen v. 
Centre Vulleg A. A?., 2L Conn. 130. 

Last];. An ciss.ign?zc?e of a mortgage given to one 2xwtner by 
unotlw rnernher of' tlie$rm, holds ur~ofected by the claims of 
the yartnershly crwZtors : TT/clter~na?~ T. IL'unt, 2 R. Tsland, 208. 

PEAXSON, J. This is a contest between t ~ o  sets of credit- 
ors, one the creditors of IIaliks and IGlacli~vell, the other 
creditors of Black~vell. Tlic debts of each are admitted to be 
true ; so they are eqn:dlg illnocent, arid the qnestion is, upon 
whicli shall t l i ~  loss fidl? Tlic plaintiffs clairn under a deed 
of trust execntecl by IIariks to secure them ; the defendants 
(except IIanks mil John Blackmll) claiin under ct mortgage 
executed by II iz~ll i~ to Claclimell, and by him assigned to 
them prior to the execntion of the deed of trust. The pro- 
perty is the same, a i ~ d  belonged to tlie firm of IIanks and 
Blackwell. 

The plainti& p t  their eqnity on t l ~ e  gronnd that they are 
firm-creditors, and the property was firm effects, and i t  was 
a fraud on t h e i ~  rights for Itlackwell, with the concnrrcnce of 
LIanh, to ~vitlldraw these effects from tlic firm and apply 
them to the p a p e n t  of his individnal dcbts, as they well 
knew that the firm was uot in a condiiiori to meet its liabiii- 
ties. They seek io lmrc the mortgage put ont of tlieir way. 

Before entering upon tlie principle w i ~ i c l ~  we t l ~ i d i  governs 
tliis case, it is propcr to dispose of two qncst i~ns ntnch dis- 
cassed at the bar: Is n deed of trust, or a mortgpge, made to 
secure an esiatiug debt, a convejancc for valuable consider- 
ation ? 

I t  is a settled principle, acted upon every day, that the trus- 
tee, or mortgagee is a pdrchaser for a valuable consideration 
within the provisions of the 13th and 27th of Elizabeth ; but 
it woulcl seem they take subject to any equity that attached 
to the property in the llancls of the debtor, and cannot dis- 
'charge tllelnselves fi-om i t  on tlic ground of being purchasers 
without notice; in like manner as n puicliaser a t  executiori 
tale takes subject to any cquity against the debtor, without 
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reference to the question of notice. This distinction is a plain 
one, and reconciles the cases, Donc~ldson v. _Conk of  C a p  
E k w ,  1 Dev. Eq. 103, Varr iss  v. I iorner,  1 Dev. and Bat. Eq. 
45.5, IioZtlwby v. BZwn, 2 Dev. and Bat. Eq. 51, wit11 tlie 
-ettled principle above stated. TTTe are not at  liberty, how- 
ever, to decitlc the question, as both parties stand on the same 
t\)oting nit11 regwcl to it ; so the case does not present it. 

It wgs insisted that the bill could not be s~lstained, because 
tile plaintiff; had not reduced their debts to jndgments. That 
is only reqnired when a creditor, a s  such, seeks to have an 
equit:tLlc $. fk, on the ground, that the property cannot be 
reached by :L Ji. fcc. at law, or becanse it is necessary to hava 
the rights of the debto:' dcclnrccl, and incumbrances removed, 
so as to rnalie it bring a iBir price. The plainti& do not sue 
in the cllnracter of creditors, but of sr~bsquenf p i v h n s e r s ,  and 
their debts being admitted to be true, constitute a valuable 
consideration, and p c ~ s s i b l ~  they conld have reached the land 
under tile 2 jt11 Elizabetll, if  i t  had rclnained in  tlle han& of 
John C l a c l i d l  ; but in respect to tile stcam-boat-, which is 
personal property, the case of Gt+ii /~slq v. IIuolzr, 8 Jones' 
Eq. 4, may hare  been i n  tlie ~ a p  even as him, for 
they clairn lincler Ilanlcs, the allcgctl fi.audnlent donor, and 
the property (as the 27th Eliz. 1 - t ; ~  no npplicntion,) can only 
be reached by n title paramount to that of the fi.anclulerit 
donee. 

There is a broad ground npon ~vliicll tha phintilf rnwt fail : 
If a partner convcjs the egects of the firm ta secure hi5 indi- 
vidnal debts ~vitllont the concnrreuce of the other pm-tner, 
ouly his iiltercbt  paw^ ; that is, his share of the surplus after 
the debts of the firm are pait1 zrld the business closed ; IZl~/?if' 
v. Jio.zuct~c7, ante 440, decided at  this ternl. But if the cun- 
veyance be made wit11 the concurrence of the other partner, 
the property passes, and it is binding upon the firm creditors, 
for they Ilncl no lie11 on the firm ef?ects, and can only j ror l~ 
oat an equity to snbject the firm effects to the p a p e n t  of the 
firm debts, nncier and tl~rongli the other partl~ei-, mllich is pre- 
clntled by his concurrence ; Ci/e7izent r. If'oste,s, 8 Ire. Eq. '?1;!; 

8 
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Hassell v. Cri$in, 2 Jones' Eq. 117 ; Rankin v. Jones, Ibid. 
169. 

In onr case, Banks agreed that Blackwell should appropri- 
ate the firm effects to the payment of his (Blackwell's) indi- 
vidual creditors, to the amount of $20,000, the sum set out in 
the mortgage. I t  is said that he did so because he had used 
effects of tlie firm to that amount for his own private purposes, 
and thought it fair that Blackwell should have the same 
amount. Whether this be so or not, is a question between 
themselves. I t  is certain IIar~lis did concur and join in the 
conveyance that was made to secure the defendants. I t  is 
also certain, that they are bona Jide creditors of Black~vell, 
and no impntation can be made of a .\milt of bona jides, in 
respect to the manner in which they obtained the security. 
This being the case, it is immaterial what f o m  tlle parties 
adopted in order to effectuate their purposes ; i t  might have 
been done by a mortgage executed both by Ranks and Black- 
well ; or by n mortgage executed by Blackwell and concurred 
in by Hanks; or a mortgage executed by Ilariks to Blackwell 
and by him assigned to the other defendants, which was the 
form adopted. All that was essential, to give effect to the 
transfer, was the concurrence of IIanlrs, and berm $des on the 
part of the defendants, who are creditors of Blackwell. This 
made the conveyance valid against the creditors of the firm 
who had acqnired no lien, and presents the ordinary case of 
a bona Jide purchase for value from a fraudulent donee, and 
a subsequent bona Jicle purchase for value from the donor, in 
which case i t  is well settled, that the first purchaser holds 
against the subsequent purchaser, under the 27th Elizabeth. 
Bill dismissed with costs as to Hanks and John Blackwell. 

PEE CURIAM, Decree acco~dingly. 
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THOMAS B. POWELL against SAMUEL &I. COBB and others. 

Where slaves mere bequeathed to a trustee for the sole and separate use of rt. 
feme covert for her life, with a remainder to her children, money arising 
from tlle hires and profits of such slaves in the life-time of the feme, if in 
the hands of a trustee, go to the wife's representative, where it would, in 
the first place, be liable to any debt she might have contracted in anticipa- 
tion of the fund, and then become the property of the ltusbsnd, jure mariti. 

Where an igno~ant old man was induced to execute a deed, surrendering to 
his children a large fund to which he was entitled, by being informed by 
them of the opinion of a lawyer whom they had employed, and in whom he 
had great confidence, which opinion was, that he had no right, and by the 
false representation of one of his children as to what they had agreed to 
give hiin, aad as to the purpose for which the deed was to be used, a court 
of equity will disregard such conveyance as being against conscience, and 
decree the fund as if the conveyance did not exist. 

CAUSE removed from the Court of Eqnity of Caswell county. 
Joel Cannon, tlle f'atlier of hlrs. Annie Powell, the late wife 

of the plaintiff, by deed, dated in 1829, conveyed a woman 
nained Peggy, and her two children, Milly and John, to trns- 
tees for the sole and s q a m t e  use of the said Annie during her 
life, with a renzainder to her children. The trustees, named 
in the deed, having left the State before the trust mas com- 
pleted, the defendant Allen Gunn was, by an order of the 
Court of Equity of Casmell county, made in 1848, substituted 
in their place, and for many years received the hires and 
profits ofs the slaves, only a small portion of which was 
ever paid to Nrs. Powell. In 1855, Mrs. Powell died intes- 
tate, and tile defendant Cobb became her administrator. The 
said Cobb, with the other sons-in-law of the plaintiff, consult- 
ed counsel as to their rights to the accrned fund in  the l~ands 
of the trustee, and as to the proper mode of recovering the 
same ; he gave it as his opinion that the profits and hires of 
the slaves arising to the said Annie Powell during her life- 
time, and which were then in the hands of the trustee Gunn, 
went, not to the plaintiff, Powell, but to the administrator 
of Mrs. Powell for the benefit of her children ; but out of an 
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abundant cantion, and to facilitate their proceedings against 
the trustee, he  advised tliat tlicy slionld procure a release from 
the plaintiff of his riglit to the f ~ m d  in qnestion, and to that 
end drew up a deed, of xliich the f o l l o ~ ~ i n g  is a copy of the 
material part thereof: Wierens, Joel Caiiilon, late of Cas- 
well county, conveyed by a deed of scttlen~ent, on 29th day 
of December, 18.39, to Elijall Canno11 ancl James Cannon, 
trustees, a negro woman by tllc nalnc of Peggy, and her c ld -  
dren, Xilly and Jolin, to llolcl to tlle esclnkve and sole use of 
Amlie Powell during 11~r life-time, aild after her death said 
slaves, with their increase, to be divided 1)etwcen her chil- 
dren ; ancl ~iliereas, Elijah Cannon and James Cannon left 
the State of North Carolina, and settled in sollie distant State, 
whereby it became necessary to appoint otlicr trustee or 
trustees, and Doctor Allen Gunn 11aving been appointed, 
who has had control of said slaves for m m p  jears, and 
the said Annie haring died in tlie ~nontli  of July li~st, and 
being willing to carry ont to the full extent t l ~ e  wislies of 
my late father-in-law, Joel Cannon, in his piorision for his 
clanghter and llcr cllil(lren : XOT, tliereforc, this indenture 
witnessetli, that for ancl in consideratioii of one dollar to me 
ill lland 5 3+ 2 I liarc bnrgnineil and sold, deliv- 

ered, transferred, made over and assigned, atid by tllese prc- 
seiits do bargnin, sell, deliver, transfer, imlie orcr  aiid assign, 
-to Snmnel Cobb and his wife 31a!ilda, Jereiiliah Eice and his 
wife 31a1-y Anne, Andrew J .  Cobb and his wife J e n ~ i ~ n a ,  and 
Josiali Po~vcll,  all tlie right, title and interest wliich I have, 
or may have, in the slaves Peggy, Milly a i d  John." Tlieri 
ti.$Iows a conveyance of the "pcjJifs, hilvs 01> issues of thb 
scxid dams,  which accmtd in the l i f b - t i ~ e  of his wife." Tlik 
instruil~cnt mas can.iecl some ten ~ililcs distance from the 
court-house where it  was prepared, to tlie residence of the 
sahscribing witness, Ilaralson, where it T T ~ S  preselltecl to the 

by the defendant S. 11. Cobb, mi l  by hiin (yl'ftlesecnt- 
ed, and witnessecl by IIarnlson, though from the situation of the 
parties, it being night, slid tliere beiug no light at hand, they 



DECEMBER TERM, 1857. 468 

Powell u. Cobb. 

mere not able to read tlie paper, and i t  was never read to or 
by the plnintiff a t  all. 

The bill c l la~ges  that Cobb, liaring stated liis errand and 
the ol)inion of the lawjer,  wl~om the cllildren had ~~etained,  
told tlie plaintiff that they (tlie. children) had ngreed, if he  
would sign t l ~ e  deed, they 11-odd convey Peggy to Iiiin for his 
life ; that this was 11ntr~le ; that no such agreement was made 
an ionpt  these parties, and wiien called on that they refused 
to fdfil l  this promise. The plaintiff alleges, being ignorant 
of his rights, in this pal;ticnlar, confiding in tllc integrity and 
intelligence of the attorney ~vliose opinion was made known 
to him, not supposing lie had any r ig l~ t  to these profits and 
hires, and believing it would facilitate the ~zcdvery  of his 
cllilclren and solis-in-law in their snit against tllc trustee, 
and also inflnenced by the consideration that they wonlcl con- 
vey Peggy to him for his lif'e. he did execute the deed afore- 
mid, s~il.rendering all 11is claim to these l~ires  and profits to 
the defendant Cobb, antl the other defendants, his associates ; 
but lie insists tliat i t  would be iniquitous in them to set up 
such deeJ a g ~ i ~ ~ s t  11i111, and he prag-s tlint, notwitllstauding 
such deed, tile defendant Gunn may account and pay the fund 
in question to liim. Gunn mas made a party defendant. 
Samuel 31. Cob11 and his wife Mntilds, Jeremiah Rice and 
his wife Mary Anne, Andrew J .  Oobb and his wife Jemima, 
and Josiah P o ~ ~ e l l ,  cliild~.en antl sons-in-law of the said Annie, 
are  also made parties defendant. 

Tlie ans~ver of S. 31. Cobb, wl~icli is the subject of a par- 
ticular examination by the Chnrt, contains this language : 
"The defendant fnrtlier answering, saith that the plaintiff 
has no right to any portion of the slaves, nor to the hires and 
profits, for rcasons appearing on the face of the conveyance 
of Jocl Cannon." * " "Joel  Cannon attempted to provide 
for his dangllter Annie Powell and lier children, to the utter 
exclusion of the Ilnsband, xvhich is apparent apori the deed, 
wllicll contains the following langnage, (quoting from the 
deed): The defendmts sub~nit ,  from the conveyance, i t  is 
plain tliat the grantor intended entirely to exclude tlie plain- 
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tiff from any ancl all interest in the slaves ; ancl they further 
submit, that if any portion of the hire and profits of'tlle slaves 
was in the l~nncls of t11c trnstee, nnesyenclecl at  the death of 
ilnnie P o ~ ~ e l l :  sucli profits were incidents growing out of the 
slaves, and nmlist necessarily pass with the slaves over to those 
in remainder ; tlic plaintiff cannot surely have a greater in- 
terest in the profits of tlie slaves after the cleat11 of his wife 
than lie had during tlie covertnrc." Tlie part of t l ~ c  ariswer 
relating to the execution of the deed by the plaintiff, and to 
the negro Peggy as a consideration, and the concouiita~it cir- 
cumstances and conrersations, with the account of the same? 
as given by the subscribing witness, IIaraison, in his deposi- 
tion, are so f d l j  noticed by his Ilonor in delivc~,ing the opin- 
ion of tile Court, that i t  is not deeined necessary to state tlleria 
here. 

Replication and proofs. The came bcing set for hearing 
on tlie pleadings, esliibits ancl the evidence, was sent to tIiis 
court. 

Bailey, 1121 and Fowle, for the plaintiff. 
iYool.eAead, for the defendants. 

PEARSON, J. By the deed of Joel Cannon, a separate estate 
in the use of the slaves vested in the wife of tlic phintiff for 
life, with a rernaincler to her children. Thc children had no 
more right or claim to the profits and hires of tlie s l a ~ e s  dn- 
ring her life-ti~ue tliari she 1i:ul to tlie slaves after her deatll. 
TIad the profits and hires been recei\-ed by her, any 1)ar.t thereof 
remaining on hand at her death, would have belonged to the 
plaintiff as Ilusbancl, jzue m a ~ i t i .  A s  they were not paid 
over, but remained in the hands of the trustee, the adminis- 
trator of t!le wife beca~ne entitled thereto, to pay snch clebts 
as she might have contracted in anticipation thereof, and the 
plaintiff was entitled to the snlplus ; iMoZony v. liT&adl/, 1 0  
Simons, 254 ; J O ~ Z S ~ O ~ L  v. L Z L V ~ ,  15, Ibicl. 308. Bell on 
Husband and Wife, 61, Law Lib. 493 ; McQneen, 255. The 
case put  in the argument :-If a bond be given, any interest 
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accrued at the time of the gift will pass as an incident,-is not 
applicable. A more apposite case is, a bond or bank-stock 
is given to A for life, remainder to l3 : IIas I3 any pretext for 
setting np a clairu to the interest or ,'ividends which accrue 
during the life-time of A ? 

The case turns upon the validity of the deed of transfer. 
W e  are satisfied that it was obtained under such circurn- 
stances as make it against conscience for the defendants to 
set it up or seek to claim any benefit under it. The plead- 
ings and proofs present this general view: An ignorant old 
man is entitled to a fund of sorile $1500, tlie accrued profits 
of slaves while they TTere held by a trnstee for the separate 
use of his wife. IIis children and sons-in-law are entitled to 
the slaves. One of tlie sons-in-law ,,dministers upon the es- 
tate of the wife. Counsel is consultecl by the latter in regard 
to their rights and the proper mode of proceeding in order to 
get the fund out of the llands of the trustee. They are ad- 
vised that they are not only entitled to the slaves, but to the 
accrued prolits, the counsel falling into error by this falla- 
cious reasoning ~vhich is set out in the answer: " The plain- 
tiff cannot, surely, have a greater interest in the profits of the 
slaves after the death of his wife, thap he had during the 
coverture, and by the terms of the deed the property is to be 
held to lier exclusive use." So, it is concluded that the old inan 
had no  sight to the profits ; but the conrlsel advised, " out of 
abundant caution, the plaintiff had better release his interest, 
if any, in the hire and profits," so as to relieve the children 
of all dificulty in bringing the trustee to account. Accord- 
ingly, the connsel draws up a formal deed, reciting the deed 
of settlement, the substitution of the defendant Gunn in the 
place of the original trustees, and that the plaintiff, L C  being 
willing to ca1.r.y out, to tlie full extent, the will of his late 
father-in-law, Joel Cannon, in its provision for his daughter 
and lier children, in consideration thereof, and in further con- 
sideration of one dollar, " doth bargain and sell, transfer, 
make over, and assign" to his children and sons-in-law, all 
the slaves and their increase, and also doth " hereby make 
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over and assign all right, title and intcrest, ~ ~ h i c l i  I have as 
husband, or n x y  liare as administrator of my wife, to the 
profits and hires of said slaves accrued in ller life-time, &c." 
This deed is handed to tlle defendant Cobb, vlio procures the 
old man to execute it; neither the old man, nor Cobb, nor thc 
subscribing n-itness, being able to read i t  ; but Cobb tells him 
that i t  gives np all ~~ig l l t  or claim to the slaves and their pmfits, 
and inforn~s hirn what lawyer drew it ; the old inan reniarks, 
.' I do not believe he vonld do any tliing to injure and 
thereupon he execntes it. So, it is manifest that i t  was cxe- 
cuted by tlle plaintiff in ignorance of his rights ; which ignor- 
ance mas induced by an error of the counsel enlplnyed by the 
defendants, in whom the plaintiff had entire confidcnce, not 
only as a l a q e r ,  but as a man ; and it  is also manifest that i t  
was executed by the plaintiff for tlie purpose of enabling his * 
children and sons-in-law to prosecute snccessf'~11l~l d ~ a t  he 
supposed were their rights against the trustee, who held the 
property and the  accrned profits. A simple statement of the 
circu~nstances, under which the cxectltion of the deed was 
procnred, is enongll to show that it is against conscience for 
the children and sons-in-law to tnrn upon the old Inan and 
use this deed, not f'orBt11e pn~posc for vliicli lie executed it, 
but for the purpose of depriving him of what justly belongs 
to him. 

The same conclusion follows from a particular riew of t'he 
part acted by the defendant Cobb. H e  says Ilc carried the 
deed to the plaintiff and got him to sign it. I'Ie told him its 
contents-did not tell him he was to have Peggy as the consid- 
erntion of executing i t ;  '' he might have said, and probably 
did say, that,  hen he \vent to honse-keeping, old Peggy could 
work for liini ; but he never intended, nor did t l ~ e  plaintiff 
nnderstani?, that he was .to have the use of Peggy as a matter 
of right." Tllis is tlie account he gives of the manner in  
which he got the oZd man to sign it. Haralson, the subscribing 
witness, flatly contradicts him. '' Mr. Cobb told Mr. Powell, 
if he signed that paper lie mould sign am-ay all of his interest 
in the estate finally and forerer, and we have all agreed to gise 



after liis dentli." " Jfr ,  I?o~.iell the11 sig~iecl it :ind I ~ v i t n e ~ i -  
c d  it." Tile witness sxjs none of tlleln coul~l ~ m d  tlie,pnper, 
and adds, 'L 1 tliil~k he said soniclliing about his not believing 
that the connsel, who drew the paper, c-oulcl do any tlling to 
ir;jure liim." 

The other ilefenclants say, they never did ngree to let  the 
])laintiff lmre I'eggy as n c'ousiderntion for esecutil~g the deed; 
on the contrary, they sny they did no tbe l ie re  the p1:iintiK 
had any light to the s1;ives or the profits, and they stiil deny 
i s  i t .  So, tlie plaintiff was induced to execute tho deed, 
not 0 1 1 1 ~ ~  ill ignorance of liis rights and a l i e m  z',ztezt;one, but 

means of a clircct f;ilscliootl in rcgnrcl to the consideration, 
ml!icll was told to liim b~ tlie defendant Cobb, :~ct ing for him- 
self ancl :IS tlicir agent. Tiley ~.epadiatc Ilia act. Tlie consid- 
cmtion, beiug n p r o 1  agreement to tra~lsfer nn interest in a 
s!ave, cannot be enforced, and as n matter of course, t l l e j  
c m n o t  nrail tlie~l~selves of tlie iniqnity of tlicir agent. 

The ~ ~ l n i n t i f i  is entitled to tlie relief pr:lycd for. 

PEE CERIAM, Decree accordingly. 

BEPAN GARDTER and ano2her ayaizst SAMUEL 311STERS. 

Where matters in controversy are submitted to arbit~.atiou by agreement of 
the ps~t ies ,  bcing a tribunal of their O I T ~  cl~oosingr, it is i i.lcpcncleut in i t s  

action, and no nppenl will lie from its decision; neither can i t  Le rescillded 
by a court of Inm or equity. The only ground upon wllic!l nu award upon 
a kubmissioli i n  pais can be set aside in a court of equity is, tlint it is agaii~sl 
conscience to take beliefit under the axard .  

An award npon a. submission, in a suit pending in court, requires more cerlain- 
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f,g than is required in an arbitratiou by agl:eehent' out of court, because the 
court is to prouonnce its judgment upon it. 

3listakes in charging interest and the like do liot furnish a ground for a court  
of equity to interfere and set aside an award. 

A want of ce~ln in fy  andJinalify are not such errors as make it against con- 
science to seek tlie ellforcemcnt of an award. 

A11 a~varcl is deemed sufficiently certain and final when it is as much so as 
the narilre of the case will admit. 

I11 a suit brought upoil a Lotid conditioned for the performance of an award, 
as the question ~ ~ h c t l i e r  tile authority of the arbitrators was revoked be- 
fore the award Tvas made, can be legitimately put in issue therein, a court of 
equity will not take cognizance orit. Xor is there anything in that question 
affecting the conscience of him in favor of whom is the avnrd. 

A court of equity will not set aside an award because thearbitrators haveaward- 
ed costs in such a case without authority, as the party can have the benefits 
of it, on the trial at  law, in tlie mitigation of damages. 

APPEAL from the Conrt of Equity of Craven county, Judge 
Er,r,rs presiding. 

The bill was filed for an injunction to restrain the defend- 
ants from proceeding to enfo~xe the collection of a bond giv- 
en by the plaintifis, for tlie perforinnnce of an award made 
by  certain arbitrators, or otherwise, for the recove1.y of the 
award made by then?. 

The plaintiff Bryan Gardncr, and the defendant, Samnel 
Nastcrs, entered into a copaltnersllip in the bnsiriess of mak- 
ing, distilling and selling turpentine in  the State of' Georgia, 
and for this purpose they purchased a body of' land in the 
county of Cliarlton in that State, from one C. Hall ,  and hired 
from him a number of slaves with which they commenced 
that business on 1st of July, 1853. The name of the firm ~vas  
agreed to be ': Gardnar and Masters." Each p : t h e r  mas to ad- 
~ a n c e  an equal share of the funds to cst:tblish and carry on 
the business ; each was to be eqnally liable for the charges, 
losses and expenses of the same ; and each to draw an equal 
sharc d' t l ie profits. The business was carried on undei* this 
copartnership nntil the 11th of December, 1834, when it wm 
dissolved by mutual consent. In the prosecution of the busi- 
ness, they purchased a number of slaves, wagons, mules, and 
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implements for carrying on the ~ ~ o r l ; ,  which were entered 
on the books of the firm as a charge :~gninst it, and the actipe 
operations, during the partnersliip, were cond~icted at a place 
called " Camp I'inckney," situated upon tlieir possessions 
aforesaid. On tlie dissolution of the col~artnel.sil;p, a division 
of the slaves and efhcts tool; place between them, the share 
of tlie plaintiff being put into the possession of Joseph Simp- 
kina as his agent. 

Dii-f'erences having arisen b e t m e n  the partners as to the 
eettlenient of tlieir cop:wtnersliip dealings, it was agreed that 
all tlie matters pertaining to tlieir copartnersliip business 
slionld be refeiwd to two arbitlators, h1css1-s. Jerkins and 
Guion, with power in tlle~rl to choose an nmpire, arid each 
tvas to execute a bond with security, conditiorlecl for the per- 
formance of such award as might be made, and as a basis np- 
on wl~icll tlie arbitration TTas to be conducted, i t  was agreed 
i n  writing, ill subbtance as follows: 

1st. T l ~ a t  Masters sllonld make over to Garclner, a full and 
perfect title to the Calnp Piriclme~. Ia~lcls. 

2c1. Tliat Uasters x-as to be 1ool;ed upon as one who had 
a1 ner. loaned his money to G .d 

3d. That Gardner was to refund the same to Masters, with 
six per cent intereht froin date and one per cent for damages. 
That Gardner mas to pay Masters for the use of liis n e p e s  
and their expenses in travelling to and from Camp Pinckney, 
and liis 0n.n trarelling expenses. 

4th. That Nasters shoulcl retain the slaves which he had re- 
ceived, on the dissolution of tlie copartnership, as a part pay- 
ment, also such sums as lie liacl received, and sncli as might 
be due from him to tlie firm, in part payment; that i t  should 
be left to the arbitrators whether or riot lie shonld retain the 
other property received by hirn on that occasion. 

5th. 011 all calculations of interest one per cent should be 
added to cover damages. 

6th. That Gardner should give a note and security due twelve 
rnontlis after date, v i th  six per cent interest from date, for such 
sums as the arbitrators might award against him. 
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The bond provided for xras given on the part of Gxrdner 
with the plaintiff IIugIics as his surety, in $10,000, conditioned 
to stand to, abide 6y and pe?fomn, the a ~ ~ a r d ;  but the plain- 
tiffs allcze that the corresponding bnnd of the defendant 
never was given, and they insist that this failure to give such 
bond on his part, renders the award nngatory, and discharges 
the plaintiff Gwdner from all liability to perform it. 

The bill ~11arges that, while in sessio~l on the matter of re- 
ference, the arbitratol-s permitted the defendant td collie be- 
fore theln, and to rnake exparte statements concernir~g their 
dealings, without being on oath, but refused to let plaintiff 
Gardrier come before then1 at the same time, or let liirn know 
what was going on, though requested to permit him to come 
before them and to be heard in explanation of his accounts. 

The arbitrators, after bestowing rnllcll labor upon the snb- 
ject referred to them, came to a conclusion and made in writ- 
ing a rongll eliliibit of the state of the dealings between the 
parties, 011 the 18th of July, 1856, and submitted it to their 
inspection, wit11 a request that they should state any objec- 
tions they might hare, arid offering to correct ally errors that 
might be poillted out. By this statement, i t  appeared that 
Gardner was indebtad to Nasters in tlie sum of $7,513,58 
with interest from 1st of Janoary, 1856. It was also stated in 
this paper, as the opinion of the arbitrators, tlint the defendant 
should return to the plaintin' Gardnor certain articles pf pro- 
perty wl~icll lie had received upon the dissolntion of the co- 
partnwship at Camp Pincknej-, n list of wliich was furnished 
to Gardner. Accorcli~~g to the invitation, Gardner first ap- 
peared before tlie arbitrators and pointed out divers errors in  
charging certain amounts to l~irn which llacl been included in 
notes given by Gardner to M:tste~s and lieen paid ; likewise 
divers errors in. the calculations of interest. The defendant 
afterwards came before the arbitrators and pointed out several 
other errors i n  his favor, all of which were allon-ed by tile ar- 
bitrators, and the account being corrected, the award was cor- 
rected also, arid tlie balance against the pliainti ff Masters was 
redwed to $G,741,01. A uotice of this correction was given 
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to Gardner vit l i  a request that he m-odd produce before them, 
tllc stnternent nmdc in July, 1956, that it might also be made 
to correspncl vitll the final awn1 d n.liic11 they K ~ I E  about to 
nialie. This he refnsed to do, but gave notice to the arl~itra- 
tors that lie revoked tile submission and desired them to pro- 
ceed no further in the business. K o t n . i t l ~ ~ t a i ~ d i ~ ~ g  this inti- 
matian, the arbitrators, on the 26th of September, 1856, did 
make a final avard according to the stateinent as corrected, 
~ h i c h  v a s  delivered to the several parties. 

The philitiff, in his bill, insists that the n ~ ~ a r d  made on the 
19th of' Jnly,  15'56, eslmnstecl the power of tlie arbitrators, 
and that they 11:td no right to take further action in the case, 
and that the award t l ~ e n  made was erroneons in inally partien- 
lars, going on to specify the errors alreacly s1)olien of as being 
corrected in the further an-nrd, ~vitli soine fev* otllelx of minor 
importance. IIe colitencled that these errors were of so grave 
a character as to show misconduct in the nrbitr:::o~.s. H e  
contended also that the arbitrators exliibited partiality in per- 
mitting the defendant to come bufbre them and :n:~l,c eap)nrin 
statenlents, but denring the same p r i ~ i l c g e  to l~lnintifi Garct- 
uer. That the a ' irn~d is uncertain, ancl not iinnl, and em- 
braced matters not enlbrncecl in tlie snbniissioii. Tlicy escep- 
ted to i t  also, on the ground, that it adjntlgetl tlleln to pay 
the costs, whereas there was no p o m r  given tlieln to deter- 
mine ~ l p o n  that subject; and because no conr-eyance of the 
Canip Yincliney land l i d  been ordered by thein. 

Tlle clefendant nnswelwl. denying that 11c 1 1 ~ ~ 1  f d c d  to give 
bond ancl security as required by the terms of the submission. 
He averred that he made and delirered ,z bond to the arbi- 
trators according to the terixs of snbmissioa, and that the de- 
fendarit l d  notice of i t  beforc the arbitration vias entered 
upo11: 

He farther says in his answer, that the books of tlle copart- 
nership had beell kept entirely by Garclner ; that they were 
very nnsliillfully kept, and that niost of tlie errors into which 
tlie arbitrators fell mere occasioned by the loose and iricorrect 
manner in which these books Tvere kep t ;  that one of the ar- 
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bitratorsliad been einldoyed by him (Gardner) to post the books 
and arrange the accounts before the submi~sion was made, 
and that both of the arbitrators were selected by him. H e  
denies the charge of partiality in permitting him to come before 
them privately and to make exparte statements. I Ie  says that 
tlie chief business of the arbitrators was to collect a result 
from the books as furnished by Gardner, and that for months, 
while this engaged their attention, neither party was permit- 
ted to come bei'ore them; but thal on arriving at  a conclusion 
based on these premises, they were both then called on, and 
first Qardner and then JIasters did come before them and 
were fully heard; that the explanations of both were 
duly considered, and a11 fair corrections made, except some 
few unimportant ones in the matter of interest, which were 
overlooked. He denies that there was any fraud, corruption, 
partiality or nlisconduct in the arbitrators, but so far as he 
could discover, there was an earnest purpose to do justice 
between him and his adversary. H e  says that after tlie first 
draft of the award was made, the plaintiff still recognised the 
pendency of the business before the arbitrators, by coming 
before them and making corrections, and that he' did not sig- 
nify his dissent to their going on with the arbitration until be 
found ont what the arbitrators had finally agreed upon, and 
were just about to deliver their final award. 

The came was heard on the bill and answer, and upon a 
motion to dissolve the injunction. 

His honor ordered the injufiction to be dissolved, and the 
pl'%intiff apy ealed. 

J. W. Bryaa, for the plaintiffs. 
Ehbbard and DortneZZ, for the defendant. 

FEARSON, J. Where matters of controversy are submitted 
to arbitration by agreement of the parties, they substitute a 
t r i b n ~ a l  of their own choosing in  place of the ordinary court8 
of the country. Whether the motive be to save expense or 
to avoid giving notoriety to the " actings and doings" of the par- 
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ties, or becanse they suppose the matters are so complicated, 
that a court and juyy cannot investigate them so as to arrive 
a t  justice, or becanse they desire the controversy to be ad- 
j l~sted upon principles different from those adopted in a court 
of'law or of equity, and more consonant (as they imagine) to sub- 
stantial justice, or whatever else the motive rnay be, is imma- 
terial. The tribunal so constituted by lliem is independent in its 
action. Its decision cannot be appealed from, nor can it be re- 
scinded either by a court of law or equity. 

Where a snit is pending, and tlie matter in controversy is 
referred to arbitration as a rule of conrt, the action of the 
arbitrators is not entirely independent, for it is resorted to as 
ancillary, or in aid of the court by whose judgment it is to be 
carried into effect, and on that account is, in some degree, 
subject to the supervision of the Court. This mode of arbi- 
tration differs essentially from the former, and some conflict 
has been allowed to creep into tlie cases by not keeping the 
distinction steadily in view: Dmereux v. Burqwiiz, 11 Ire. 
490, and ELton v. &ton, 8 Ire. Eq. 102, are instances of the 
former. The manner in wllic1-1 an award, made by tribunals 
of this kind, is treated by the courts, both of lam and equity, 
is therein fully discussed. 

The submission in this case was by agreement of the parties 
inpais. The defendant has instituted an action, at law, upon 
the Goncl executed by the plaintiffs to perform the award, and 
they seek the interference of this Court to ciljoin him from 
proceeding at law. 

The only ground upon which they can ask tliis relief is, that 
i t  is against conscience for the defendant to avail himself of 
the advantage that the award gives him in a conrt of law- 
So the question is reduced to tliis : Is there any thing to affect 
the conscience of the defendant, growing out of unfairness or  
fraud on his part, or of misconduct or coi~uption on the part 
of the arbitrators? " Corruption or partiality are admitted 
grounds for setting aside an award ; so is a mistake into which 
the arbitrators have been led by undue means, or into which 
they have been permitted to fall by the fraud~zlent conceal- 
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ment of the party or his agent. A court of equity does not 
in such cases correct the award, or revise the decision of the 
arbitrators, bnt holrls it to be against conscience to take ad- 
vantage of the a'irarcl in seeki~lg to enforce it by an action at 
law, or by using i t  as a plea in bar of a bill for an acconnt ;" 
h7aton v. ELtolz, s u p c c .  

The nlntters cl~alged in the Gill, at least in  this stage of the 
cause, w1le1-e the auswer is to be t&en as true, do not make 
a case for the intel.ference of t l~is  Court. The plaintiffs allege 
that the clefcndult did not execute a bond for the perform- 
aucc of tile award, and so was guilty of fraud. This is denied, 
a:ld the defendant swears he did execute a bond, wllic11 was 
duly filed wit!l tlle arbitrators, and of ~vllich the plaintiffshad 
notice. 

They allege that the arbitrators refi~sed to allow the plain- 
tiit' C+ard!ler to a1)pear before thein and make the necessayy 
esplanations, but c a m  to their cunclusions from the expart6 
staten~ents of tlle defendant. Tl~is  is denied, and a satisfactory 
r~splanation is set out in the a n s m r ;  for the defendant says, that 
tile matters connected x4th t11e copartnerdlip, a settle~xent of 
which was the ot~ject of tlie reference, appeared, or ought to 
ha!-e appeared, upon the boolis, 'i~llich had been kept by 
(;archer; that the task imposed upon the arbitrators was 
~nainly that of finding ollt from the boolis how the balance 
stc)od, ~ ~ l i i c h  was not easily done because of the Ye1.y loose 
and unsldful manner in tvllicll they had been ltept ; that 
while thus engaged, they did not allow either of the parties 
to appear before thcm ; that on the 19th July, 1866, having 
niade olit a r o ~ ~ g l i  estimate, they 1mde the result l aown to the 
parties, and notified them to attend and suggest any mistakes 
or corrections, Qr alterations, that ought to be made. This 
was assented to. Garclner accorclingly vent  before them, and 
at his instance, several alterations were made. Afterwards, 
the defendant went before them and pointed out several mis- 
takes into wl1ic11 they had fallen, owing to the confnsed man- 
ner in which tlie entries had been made, but the correction of 
these mistakes was in faror of Gardner. 
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They allege several mistakes, and insist tliat the errors are 
PO gross as to raise n presumption of corruption or n~isconduct. 
The answer admits these mistakes ; for instance, charging in- 
terest in favor of tlie,defendant some five inonths before he  
was entitled to it ancl the lilre. 

Mistakes, sncli as these, do riot furnish an i r ~ t b e n c e  of mis- 
conclnct; they arc a11 fairly attribntable to the condition of 
the books, and we arc satisfied that the arbitrators acted fair- 
ly, and tlevotetl much labor to the inwstigation, ~vithasirlgle 

' 

eye to the trntll, ancl a conscientious desire to do justice. 
They allege tliat tlie arbitrators exceeded their authority, 

and took into the account matters not sribnlitted. This is 
denied. They allege that tlle a x w d  is uncertain and not final. 
Such objections apply more properly to awards made undcr 
n ruIc of' court, vllerc: n degree of' ccrtaintr is necessary to 
enable the conrt to enter u p  judgment. I n  a~vards  under a 
subinission by agreement in pais, so mnch certainty is not re- 
quired. In  ~.espect to its not being find, the particnlar main- 
ly relied on is that tlie an'aid does not provide for a convey- 
ance or release of the defendant's interest in the whole tract of 
laud. This lincl been sufficiently provided for in the articles 
wliicli the parties adoptecl as the basis of the agreement to 
retkr the matters to arbitration. The same i.emarlrs are ap- 
plicable to the other particulars relied on as shoving that the 
award is not firal. A fwtlier ansiver to tliis objection is this: 
the snppo~ed ~ v a n t  of certainty and finality is not a matter 
tliat a f i c t s  the conscience of th3 party, and may be made the 
~ u b j e c t  of consideration as well in n conrt of law as in equity. 
It wonlcl seem that in either court, an award would be deem- 
ed sufficiently certain and final, if it be as much so as the 
natwe of tlie several 1unttel-s involved in tile controversy are 
susceptible of, and tlie condition of things inakes practicable. 

r l  l h e y  :dlege that the sul~ixiission was ~*evokecl before the 
award was made ant1 published. V e  will not cnter upon this 
subje2t, b ~ c l n j e  if it l ~ e  true in fr~ct, the plaintiffs may avail 
themselves of it a t  law. I t  certainly does not affect the con- 
~c ience  ; and indeed, if i t  be true tliat the attempt to revoke 

9 
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was not until after the plaintiff Gardner was informed how 
the award would be, if he was not too late in the considera- 
tion of a court of law, he surely cannot expect such an objec- 
tion to be received with favor by a court of conscience. 

And lastly, they allege that tlie arbitrators were not em- 
powered to tax him with the costs of the arbitration. The 
same remarks apply to this objection. I t  may be that the 
arbitrators had no right to malie any disposition of the costs 
in the absence of an express clause to that effect; bnt it is a 
strict legal objection, and we n~us t  refer it to tlie court of law 
where the action is pending, and the defendants may have 
the benefit of it by way of reducing the damages. 

PER CURIAM, There is no error, and the decretal order 
is affirmed. 

OBED McMICHAL and Eliza his wife and others against I-IARVEY 
MOORE and others. 

The surviving father or mother of one seized of land, who dies without lear- 
ing issue capable of inheriting, or brothers, or sisters, or the issue of such, 
will take the inheritance under theproviso in the G Rule of the chapter c i  
descents, (Rev. Code, ch. 35) without regard to the question whether such 
parent is of the blood of the purchasing ancestor. 

THIS was a petition for the sale of a tract of land for partition, 
heard before MANLY, J., at the last Fall Term of the Court of 
Equity of Rockingham county. 

The petition set forth, that Mary McCollum was the person 
last seized of the tract of land described in the pleadings ; 
that she died intestate, in the year 1857, leaving no issue, nor 
brother, nor sister, nor the issue of such, but leaving her fa- 
ther, Harvey Moore, her surviving. 

Mary McCollum derived the inheritance in question from 
an uncle, Nilton Whitsell, who died intestate in 1852, leaving 
the said Mary one of his heirs-at-law. 
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The petitioners are the uncles and annts and the children 
of mcles and aunts of Mary McCollum, that is, the brothers 
and sisters of Milton Whitsell, and the children of his deceased 
brothers and sisters. 

Nary NcCollurn left half brothers and half sisters, the chil- 
dren of the said Harvey Moore by a second marriage with one 
not of the blood of the purchaser ; so they, although next in de- 
gree, were not of the blood of the pnrchaser. 

The land was ordered to be sold, and the question was to 
whom the fund belonged; whether to the uncles and aunts of 
Mary McCollum, of the blood of the purchasing ancestor, or 
to tllc father, or her half brothers and sisters. 

His IIonor, upon the hearing below, being of opinion that 
the defendant I'iarvey Moore, the father, was entitled, so de- 
creed, and the plaintiffs appealed. 

Xorel~eacl, for the plaintiffs. 
ZiZZer and Winstort, Sr., for the defendants. 

PEARSON, J. The fourth canon of descent, Rev. Code, ch. 
38, see. 4, provides that, on failure of lineal descendants, where 
land has been transmitted by descent, &c., the inheritance 
shall descend to the next collateral relations of the person 
last seized, who are of the blood of the ancestor. 

The petitioners are of the blood of the ancestor from whom 
the land descended ; the defendants, who are the children 
of the defendant Harvey Moore, and the half brothers and 
sisters of the person last seized, are nearer in degree than 
the petitioners ; but they are not of the blood of the ancestor; 
consequently, as against them, the petitioners would be enti- 
tled to the land. 

But Harvey Moore is the father of the person last seized, and 
there is a general provision applicable to all casee, that "where 
the person last seized shall have left no issue capable of inherit- 
ing, nor brother, norsister, nor the issue of such, the inheritance 
shall vest in the father if living, and if not, then in the mother 
if living." 
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This general provision, in faror of the father and mother, 
expressly departs from the principle of Irceping 111e irihcri- 
tnnce in tlie blood of tllc first purchaser, wllicli, f ' o ~  feudal 
reasons, was strictl j  a d l l e i ~ l  to by t l ~ c  colnlnolr law, and wliich 
is retained in o ~ l r  statutes in regard to collateral ~.elatious, ex- 
cept for the purpose of preveutiiig an esclieat. Tile parents 
are. by the statute, loolied upon as lineal relations in the 
ascending line, and in respect to them, tlie common I n w  princi- 
ple is put entirely out of the -ivnr. Under the statute, now in 
force, thc inheritance rests absolntcly in the fatlier, if living, 
although lie is not of the blood of the ancestor from whom 
the land descended. K o  worcls conld indie  the intention 
of the lav-maliers pl:tiner thwn tliosc that arc used. I n  the 
Rev. Statutes, ch. 33, tlic provision was, tliat i n  such cases 
the inheritance slionlrl vest in t l iep~c~/*cnf~,for  l i f e  o d y ,  with 
the riglit of s~lrvivorsllip ; a? atnendcd, tlie inlieritance vests 
in the fat lie^, if living, al~solatelj-; bnt in bo t l~  statute--, there is 
the same clisregnrd cf the l~lood of the first purchaser or all- 
cestor from ~ ~ l i o m  tlie land descended. 

111 our case, tlie llalf brotlters and sisters not being capable 
of taking, it follows tliat tllc del'cntlant IIarvey Mooi-C, who 
is t l ~ e  father of Nary McCollunl, tllc person last seizecl, is en- 
titled to the land in fec simple. 

Where a testator, by his xvill, gave slaws to his wife for her life, and then to the 
heirs of his two daughters n h o  were then li7-ing, the asscnt of the executor 
to the legacy of the taker for life, vested the title of the pi,ope~.ty in tho 
children of the daughters, who were livilig at the dcatll of the tenant for 
iife. 

Where a testator bequeathed slaves lo one for life, with an absolute power of 
disposition, without any residuary clause, and the first taker fai!ed to exercise 
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ruch power, it v a s  ITeleld t!mt there was an intestacy as to s~ich property. 
TViiere a testator cl~arged his estate with the support of one for life, and pro- 

vded  no fund out of n lli& the support is to be furnished, it was Ireld, 
that property uu~lisposecl of by the mli, must, in tlie fint place, be applied to 
that puipose. 

CAUSI: ~ C I ~ O V C C ~  fro~ll  the COIII'C of Equity of Guilford county. 
This was a question of constrnction, arising upon the wiI1 

of Jolin Cathey, wliicll is as f'ollo~vs : '$1 give and bequeath to 
rny belored r i fe ,  Nargaret, all my lnutled estate during her 
natural litb-time or witloivliood, by her giving unto my daugh- 
ter Eliza !d:igsdale, and licr children, the privilege of living 
on tlic S n l l i \ ~ n  tract, a i ~ d  i'al~i~isliing her with n reasonable 
snpport for 11er and 1i.r children off of mid Sullivan tract, 
wliile slie may contil:ue to live thereon. Also, to my wife, 
Margaret, the i 'ollowi~g izegroes, during her Iifc or wiclow- 
hood, a t  tlie exl~iration oi'either, to dispose of as she pleases: 
Andy, IIi~rrict ,  Tlio~nas a l ~ d  Jacob. TSdy and Keely, I give 
and beqneath unto my dmghter  Lavillia Freeman. I give 
aud b e q ~ ~ e a t l i  to my wife, also, Curton, Peter, Ailsey and Lu- 
cinda, c l ~ ~ r i n g  Iicr life or  witlowliood ; after her death or. mar- 
riage, Blirton, Ailsey arid Lucinda I bequeath unto the 
heirs of Eliz:~ R a g d a l e ,  viz., Joseph and John, and if she 
should have any more cliildren, tlic above named negroes is 
to be equally divided amongst the whole. As to m y  landctl 
estate at my wife's dent11 or niarringe, I give and bequeath 
one halt' of' it to tlie heirs of Lnvinia Freeu~an,  to be eqnally 
divided 9s to the value, 2nd the o t l~er  liitlf to the heirs of Eliza 
Eagatlnle, to be equally dir-ided atnongst them. I also give 
and berlrlcnth nnto lily ~vife, all 111y stock of lioi.ses, cattle, 
hogs and sheep, vxgons, carriages and farming tools, all the 
growing crop, all the stock of provisions that's on hand; also, 
all the Iionseliold ant1 kitchen fnrnitnrc in like iiianner as the 
aforesaid prnpcrty ; and also I give and beqneatl~ unto my 
dnngliter Elizn Ragxlde,  five clolln~s in c d i . "  TO which 
was added this codicil: "1 do not allom any of my property 
to go to pay Smforcl Eagsdale's debts in any tray; and after 
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m y  wife's death, I give Eliza Eagsdale as long as she lives, 
she and Lavinia, her snppo~t." 

The bill is filed by James Freeman, the s u r v i ~ i ~ l g  execntor, 
alleging that the executrix appointed with hiw, in the above 
will, is dead, and prays the advice ancl di1,ection of the Court 
as to tile proper consh.uction to be put on i t  in  the several 
particnlars following: H e  states that tlie said X a r p r e t ,  after 
p a ~ i n g  off the debts and clia~,gcs npair~st the estate, possessed 
herself of t!>e lxlcl and slaves and other property d e ~ i s e d  and 
beqneatl~ecl to her, ancl died in the possession of the most of it, 
without having disposed of any part of the plr~perty by will, 
or otllervise ; that Sandfc>ld nagsdalc, thc Ilurbnnd of' the  
legatee Eliza, is also ~leacl, ancl that she has intcrin:mie~l with 
the clefent1:mt Slbon Olrey. I l e  asks the Con1.t to instruct 
him, lst ,  ~11 ,z t  is the intention of the test:rtor in respect of the 
beqnest of the horses, cattle, k c . ,  wliich, after the (lent11 of his 
wife, he clirccts to go "in like manner as the aforesaid plvper- 
ty," ancl .r.il~etlier or not it means that it lnnst be divided 
amongst the children of his daiightels, i n  the same manner as 
he  llacl directed a division of his lands, TVhetller tlie pusses- 
sion of the property by the tenant for life alnonnted to an as- 
sent to the cllililren of tlie d a ~ i g l ~ t e ~ s ,  1~110 T V C I ~  to take in re- 
mainder, and w l ~ e t l ~ r  all these cl~ilclrcn wlio were living a t  
the death of the tenant for life came in for :L sl-tare, and if they 
all take, by vliat  mode the same is to be cliritlecl betireen 
them. 

As to the slaves  and^., IInrriet, Thomas and Jneob, that he  
gave to his widow for her life or widonhood, with the power 
of disposing of the111 to wl~oin she pleased, as the tenant for 
life made no disposition of them, the execntor asks to be in-  
strnctecl wl~etl~el.  they constitnte a part of the widow's estate, 
or whether they revert to the cst:tte of his testator ; and if the 
latter, what disposition lie s!dl malie of t lmn. 

A s  to the direction corltained in tile codicil to this v i l l  for 
the testator's two clangllters, Eliza and Lavinia, to have a sup- 
port, lie inquires how snch support is to be si-il~pliecl to them, 
ancl out of what estate, and whether he can let tllem have the 
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slaves left for, and to, the disposition of the widow, and whether 
such support is to their sole and separate use, independently 
of the control of their husbands. 

The daughter Eliza and hey husband Oliey, her other daugh- 
ter, Lavinia Freernan, the wife of the plaintiff, and their sev- 
eral children, are rnade defendants, whose answers do not 
vafy the above statement. 

The cause was set down for hearing upon the bill, answers 
and exhibits, and sent to this Court by consent. 

Dick and FowZe, for the plaintiffs. 
iMillcr, for the defendants. 

BATTLE, J. The clause in the testator's will, in which he 
gives to his wife, all his stock of horses, cattle, hogs, &c., im- 
mediately follows that in which he devised all "his landed 
estate," after tlie death of his wife, one half to tlie heirs ofhis 
daughter Eliza Ragsdale, and the other half to the heirs of 
his other daughter, Lavinia Freernan ; and it is connected with 
it by the expression, "I also give," kc.  When, therefore, he 
says, in another part of the clause, that he gives " the stock 
of horses, cattle, hogs," &c., " in like manner as the aforesaid 
property," he must mean that, after the death of his wife, it 
was to be divided between the heirs (or children) of his daugh- 
ters, in the same manuer as he had directed a division of his 
lands. 

As the executor had assented to the legacy to the widow 
for life, the legal title vested in the children of the two daugh- 
ters, who were living at the death of the tenant for life, and a 
division among them may be made, either specifically or by 
means of a sale, as the parties or their guardians may desire. 

According to the principle recognised as law in the case of 
XewZand v. Newland, 1 Jones' Rep. 463, we think the wife 
of the testator took only an estate for life, with an absolute 
power of disposition, in the slaves Andy, Harriet, Thomas and 
Jacob, and as she died without exercising her power, aud as 
the will has no residuary clause, the testator died intestate as 
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to the reversionary interest in them, :md they now form a part 
of his estate. I n  the case to mllicli we have referred, we quote 
an extract from 41ient's Commentaries, pp. 35 and 366, to the 
following effect : '' If an estate be given to a pelVson, generally 
or indefinitely, with a power of disposition, i t  carries a fee, 
unless the testator gives to the first taker an estate for life on- 
ly, and annexes to it  a yower of disposition of tlic xvers iol~.  
I n  that case, the express limitatiou for life will control t11c 
operation of the power and prevent i t  from enlarging the es- 
tate to a fee." W e  then add, tliese rules are laid down af- 
ter an elaborate review of the English and Amcrican authori- 
ties, in some of v~hich it was said, that there was, in this re- 
spect, no distinction between real and personal estate, and we 
have no donbt of their correctness." The beqnest in the pres- 
ent case is in express terms to the wife for life, with an nbso- 
lute power of disposition, ~vliicli confines the interest which 
the wife took in the slaves, to alife esiate, and leaves them still 
a part of lier husband's estate, as she died ~vitliout exercising 
her power. 

By his codicil, the testator gives expressly to each of his two 
daughters, after the death of his wife, a support for life. This 
is a charge upon his estate, and must Le raised, in the first 
place, ont of the slaves left urldisposccl of by the will. It is 
suggested in the answers of the clangliters, that thmc slaves 
will be sufficient for the purpose, and they clainl that t h 0 ~ e  
slaves shall be divided between them, and that, as they are 
~narriecl women, the share of each be secnred to lier sole and 
separate use. From tlie natnre of'the cliarge, i t  must b e  f'or 
the sole and separate use of the danghters; but before the Court 
can make a final decree in relation thereto, tliere must be a 
reference to the clerk, or to some other person, as n com~nis- 
sioner, to ascertain and report tlie amount necessary to be paid 
to each of tlie daughters ar~nuatly, for her snpport during life, 
and the cause will be retailled for further direction. 

PER CURIAM, Decree accordingly. 
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C\T,LOWAY J. II,IRRISON wnd wije and o f l w s  against WILLIARI 13. 
BOKE, Adininisfrator,  and  others. 

(Copstruetion of n mill dcpcniling on the ~~eenl ia r  phraseology of the i n ~ t r u -  
ment.) 

The word l L  or" will be co~xt,ruecl to lmve been meant for ((and" wiien 
the plain intcnt of the testator will be clel'eatecl without the substitu- 
trition; but  it is ncrcr admijsible, u:~less it is necessary to carry our, t'hc 
inauifest design of tlic will. 

CAUSE Y ~ I ~ O V C C I  from tlie Cowt of Equity of Cnsn-ell aounty. 
IIenry 1Iooper died in the year 1653, having made a i d  

publislicd his last \ d l  and testnillent. whiclt is as t 'o;lo~s : 
b L  As the I a v  of the State would makc a clifferei~t dispoci- 

tion of m y  pl8opcrty, after I n j  clenth, than wonld be plc:ts- 
ing to me, or consistc~lt with moral justice, I shall avail 
myself of illis time, place, nrid t l ~ c  little strength i h s t  clise:ihc 
has left me, to clis~~osc of it in n n y  that is most satisfactory 
to myself; viz : 

'' 1st. I desire that an adlainistrator may bc nppoiritcd as 
soon as convenient, and that tlie conrt I~ind liim in such ~ r r ~ y  
as it  would have done, had I died ~ i t l l n n t  :L vill. I lc will 
tllcrl be autliorised to ~ e c e i v e  all my y~~oper tg  of every t1esc1-il)- 
t ion,  money. papers, and debts, cCc., vhicli is to be lnanltgetl 
by him, nnder the snpervisioi~ of the court, in the wny thar 
lriay be cleerned the l m t  to maintnin niy inotlier and Jane 13. 
Richardson, during their natnral lives, and also Priidence TI. 
Ilicliar~lson, Louisa Richardson and IIenry Mc Aden Iticli- 
ardson, until tlie said Henry arlivcs at  the age of twcniy-ollc 
years. The above cllild~*en are to receive a plain Engli>ll 
educatioi~. lJTllen the said IIenry McAden Ricli;litlsou ar- 
rives a t  the age of twenty-one rears, he mnS, if his niother be 
living, become the atl~ninistratot., by giving satisfactory and 
legal secnrity to the conrt. 

"After the death of nly mother and Jane  B. I3chardson. 
and Henry Mcilden Eicliardson 1 ~ s  arrived a t  the age of 
twenty-one years, all the negroes are to be liberated, on con- 
dition of their learing the United States, or performing any 
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other condition that the policy of tlle State and the times seem 
to require ; but such as or may v-ish to serve, will be a t  lib- 
erty to remain on the plantation as slaves, and they, and eve- 
~y species of property, together with the iiioney, &c., are to be 
delivered ovei to the said Henry, after he has given good 
free-holcl security, that may be deemed sufficient to the court, 
that he \fill maintain his two sisters until they marry or be 
sufticiently provided for." 

Woodlief IPooper was appointed and qualified as adminis- 
trator n.itll the will annesecl, who inanaged the affairs of the 
estate nn ti1 Henry 31 cAdcn Rich,zrclson, arriving a t  twenty- 
one, became administrator in his place. The said I ienry &- 
Aden Eichardson having died, the clefendant Bowe mas ap- 
pointed administrator cZe bonis non, with the will annexed. 
Jane  C. R i c l ~ a ~ d s o n  was the kept mistress of the testator, by 
whom he llad issue, the said Prudence, Louisa and Henry 
McAden Richardson, ancl they had lived in the family with 
I~irn u p  to tlle period of his death. The hill is brought by C. 
J. I-larrison and wife Prudence, the legatee n~entioned abore, 
and George W. Riggs and Louisa his wife, a legatee also 
mentioned above, alleging that they have not been rnaintain- 
ed and supported out of the estate of the testator as directed, 
and claiming con~pensation for such omission and faillwe, and 
insisting that, by a proper col~strnction of the will, they are 
entitled to a support, even after Henry Mchden Richardson 
arrived at  fnll age. The mother of the testator, as well as 
Jane  B. Richardson, were dead a t  the corn~nence~nent of this 
suit. 

The prayer of the bill was for an account and settlement. 
The defendants answered, not denping any thing in  the  

above staternent material to the question considered by t h e  
Court. 

The cause was heard on the bill, answer and exhibits. 

Bailey ancl Fowle, for the plaintiffs. 
Rogers and Bustec7, for the defendants. 



DECEMBER TERM, 1857. 480 

Harrison v. Bowe. 

BATTLE, J. The claim of the plaintiffs for maintenance 
since their brother came of age, cannot be sustained consist- 
ently with any fair construction of the Will of tlie defendant 
130we7s testator. Tlle prinlnry object which the testator had 
in view was to provide for his own ~notlier and tlie mother 
of his illegitimate cliildren. I Ie  accordingly charges, fjrst, 
tlie whole of liis property with their maintenance dnring 
their lives, and tlien adds, " and also Prudence TI. Richard- 
son, Louisa Ricllardson and Henry McAclen Richardson, until 
the said Henry arrives to the age of twenty-one years." Tlie 
evident meaning of this is, that tlic tliree persons named, ~ l i o  
were the illegitimate cl~ildren of the testator, shonld likewise 
be maintained out of his property until his son should come 
of age. The connsel for tlie plaintif& cc)ntend, indeed, thilt 
tlie inaintenance of tlie son alone sliould be restricted until 
he should arrive at the age of ttt7cntj-one years, ancl they in- 
sist that such is the only proper granimatical construction. 
In that, we differ in opinion from the connsel. T l ~ e  testator 
had just above spoken of his inotl~er ancl his mistress togeth- 
er, ancl s1)ecified the duration of tlie support he intended for 
them ; and we must suppose that, in classing his illegitinlate 
children together, lie iriteriiled that the period, nientioned for 
their maintenance, should be the same for all ; and this sup- 
position is strengthened, by finding that lie immediately 
speaks of them togetlier, in saying " the above children are to 
receive a plain English education." 

But if there be any doubt about the construction of the will, 
as i t  is to be collected from the clanses to \T-liich we have re- 
ferred, i t  is coinpletely renlovecl by what fullows. After the 
deaths of the prime objects of his bounty, liis mother and his 
mistress, arid after his son Henry lies arrived at tlie age of 
twent~-one Sears, he provides that all his slaves shall be ernan- 
cipatecl and sent ont of the conntry, except snch as are too 
old or are l~nwilling to go ; and tlien, with the proceeds of the 
labor of those slaves who remain, and wit11 the aid of all the 
other property, Henry is to maintain his sisters until they 
marry, or be sufficiently provided for. The testator evidently 
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thought at first, that, by  the time I lenry  came of age, his sis- 
ters ~vonlt l  l ~ e  ~ilarried,  or would be able to take care uf theill- 
selves, nrltl Iienccl, the rrlaintenancc directed for t1ier:i until 
I I e n ~ y ' s  attaining liis frill nge ; and that \r.ns a!l lie intended 
to provide for t l~enl  so long as the first ob.jects of' his bounty 
were l i v i ~ ~ g  and thus ileeding :i support. Eot, after they 
a110uItI be  dead, then Ile was n illing that  the bciicvolerit in- 
t r r~t ions  towards his slaves sl~oultl be  carried out, and \vh:tt 
of his l ) ~ ~ > p c r t y  re~iinined slioulcl go into tlic possession tlf 
1lent-j ; nricl if llis sisters sliould the11 still be eiugle, 1Ienr.y is 
required to nlai~ltain then1 until they sllonltl find l in sband~  to  
take the b u r d c ~ i  on' of his I~ands ,  or nntil, in some otlier way, 
they should l ~ e  sufiicicritly l)~,oviilcd fhr. Tliat s c c ~ n s  to hc 
tile p l i~ in  meaning of tlio l a l i p a g e  used by the testator, and 
WRS xio dotibt his intention. I l e  1 ci-y clearly did not jiltenti 
to PI-ovicle for liis tlnnglltc~*s an eqnal share of his estate 1rit11 
l~is son ; else h e  vonld  liave directed ari equal division, or 
have given tlie~ii certain portions of liis property, cqoal in 
value to what he  gave his son. I r i s  mar~if'est intciit, in favor 
ol' his daughters, wns ~nei,eIy to provide ;t ii~ainteiianct: rijr 
tlle~il nritil a certni~l  time short of the doration of their lives. 
W ~ a t  time ? Tile testator u11swe1.s 11inisclf;-u~ltil tliey nlar- 
ried, 01. be sufficiently provitlccl fbr. B n t ,  say the counsel, the 
~iorc l  <*or ) '  inusl be ~oi is t rued '. arid." Such a cliangc of' 
words is adinissil~le, ccrtai~ily,  nlicn tlic intent of the testator 
will be  def'enfcd witliont i t  ; b u t  it is never xdniissiblc nnlchs 
i t  is necessary to carry out the 1n:wif'est design of' tlie will. 
Sach  is not the case, llei.e, and tlie f'eme plai~itiffs ceased to 
have any i2igllt to main tcn:mce, out of' the tcst:ltols's estate, ni'icr 
their ~ x q e c t i v c  ~ i i a r ~ i a g e s .  

I lnt  the plni~ltiffs are certainly entitled to sotilctliing for 
maintenance whicli they onglit to have iweivecl 1)ef'ore their 
brother c a n e  to tlie age of twenty-one years. This they a l -  
lege tliat they have never received. The allega!iori is neither 
admitred nor cleriied in the answers, and i t  is agreed by the 
parties that  an  enquiry rnay be riintle to ascert~lin wliether 
klie fi:.:t i s  so. Let  an order be iliucle for tliat purpose, and if 
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they liarc not received all tliat they arc entitled to, to ascer- 
tain wlmt amount is due them on that account, and let the 
cause be retained fur fnrtlier direction ilpoil tlie coining in of 
the report. 

PER CUIUAM, Decree accordingly. 

IS TIIE AIBTTER OF JOSEPH COST AND OTIIERS. 

Where lands are ordered to be sold for partition by a c o x t  of equity, tho 
authority of the court to set aside an inchoate sale, and to o d c r  a re-open- 
ing of the biddings, applies as well to cases where all the parties are adnlrr, 
as where some of them, or all, arc infants. 

TIIIS wts appeal from an order made by liis IIonor, Jndge 
PEESON, in the Court of Catawba county, setting aside an in- 
conlplete sale of land. 

Tlle 1)etitionel.s in this case Twre all adults, but several of 
them wew married wonlen, who joined with their Ilusbands. 
Joseph Cost, the bidder, mas one of tlie pctitio~icra. The 
prayer Tms for a salc of the land, of which there were 
two tracts set forth, and a distribution of the money in certain 
proportions, as set fortli in the petition. The snIc was ordered, 
and at  tlie next term of tlie Court, tlie clerk and master re- 
ported tliat he had sold the old, or llo~ncstead tract, to Joseph 
Bost, for a certain sum, wliich, in his opinion, was less than its 
value. This opinion was, in part, fo~uided on the aficlavit of 
one TVilf'mg, ~ h o  stated tliat, as liis opinion, and offered at  
the same time to give ten per cent more upon the sum bid. The 
other tract lie reported as having been bid off by Jose$ Bost 
at a fair price. Upon a motion, by the petitioners' counsel, 
to set aside the attemptccl salc of tlie old tract and confirin 
the other, Joseph Bost mas liearcl in opposition. I Ie  filed his 
own affidavit, stating tliat, in his opinion, he had bid enongh 
for the old tract, and l ~ a d  bid more than the \-due of the 
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second tract, because he had bid off the first, and it was all- 
important to f ~ ~ r n i s h  timber for keeping up the other. H e  
insisted that, as there were no infants, who had a right only 
to invoke the protection of the court of'equity, a re-sale could 
not be riglitfnlly, and according to the rules of courts of eyni- 
ty, ordered. 

His IIonor ordered that the attempted sales, as to both 
tracts, be set aside and a re-sale ordelwl as to both. Joseph 
Bost, the bidder, being dissatisfied with the decision as to the 
old tract, prayed an appeal to this Court, mllich was allowed. 

Yo~oZe, for the petitioners. 
Boyden, for the bidder. 

B,~TTLE, J. A sale made by the clerk and master, under 
an order of a court of equity, is in no case completc until i t  
is reported to, and confirmed by, the conrt. Until then, the 
so-called purchaser is only a bidder, mnlcing an offer of a cer- 
tain price for the land, and showing his ability to pay by giv- 
ing bond with good and sufficient security. If the conrt be 
satisfied, from tlle master's report, that the price offered is a 
full and fair one, it will accept the bid by confirming the re- 
port and declaring tlle bidder to be purchaser. Cut, if, on 
the contrary, the court be informed by the master's report, 
or by affidavits, that the sum bid for the land is not its full 
value, it will be its duty to set aside the report arid order a 
re-sale of the land. Of this, the so-called purchaser has no 
right to complain, because he knew, or ought to have linomn, 
that his bid was made subject to the condition of its accept- 
ance or rejection by the conrt; see Scott v. Nesbitt, 3 Bro. 
Ch. Cas. 475 ; ST'ilZimzs v. Dale, 3 John. Ch. Gas. 271 ; Lan-  
cy V. XcPherson, Tbid. 425. These cases show that where 
tlle report of the sale has not been confirmed, the biddings 
may be opened on a proposed advance of price merely. The 
counsel for the would-be purchaser, admits this to be the rnle 
when the sale is made for the benefit of infants, but contends 
that it is different when the order of sale is obtained at the 
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instance, and for the benefit, of adults, who are able to take 
care of their own interests. The reply is, that from the very 
nature of tlie proceeding the sale is only a conditional one, 
and tlie condition is that the court must be satisfied that 
the sum offered is a fall and fair price for the land sold. Be- 
sides, in the present case, the counsel for the petitioners has 
very properly said that they, being, most of them, married 
women, have as strong a need of the protective power of the 
Court as if they were infants. Upon the whole, we are satis- 
fied that his Honor, in the Court below, committed no error in 
directing the report of the inaster, as to the sale of the principle 
tract of land, to be set aside, and ordering are-sale of it. The 
report as to the other tract was set aside at  the instance of the 
bidder himself, and of course, he has no right to object to 
that. 

The interlocutory order is affirmed, and this will be certi- 
fied to the Court below as thelaw directs. 

PER CURIAM, Decree accordingly. 

ALFRED BOST and others against SOPHIA BOST. 

Where a testator, seized and possessed of a large real and personal estate, 
made a partialdisposition ofit to some of his children and to his widow, to the 
latter of whom he gave household and kitchen furniture, slaves, horses, 
farming implements, and many other things applicable and necessary for 
house-keeping and farming operations, leaving out the bulk of his land, and 
then adds, will that all the balance of my estate, real and personal, be 
disposed of as the law directs," it was Held to have been the intention of 
the testator that the widow should have her dower assigned in the mode 
directed by law in cases of intestacy. 

CAUSE removed from the Court of Equity of Cabarrus county. 
The question in this case arises on the construction of the 

will of John Bost, which is as follows : 
"First, I will and bequeath to my beloved wife, Sophia 
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Uost, the following n c g ~ ~ e s ,  (naming nine') to her and ller heirs 
and assigns. I t  is 117 j r  will t l~n t  she liavc lriy car~*iage and 
Ilwncss, one horse to be selected by her out of niy liorses on 
liancl, and that she 11avc rnx tlircsliing niachinc and all the 
uppnrtenanccs belonging to it. It is my will that George W. 
Ihst  have liis portio~l of 1 1 1 ~  lancls 1:iicl off to liim a t  the place 
where lie now lives, mil, in the rnlontion of the said land, 
that Iie be allon-ed tllc valuation of all tlic i~i~provcnie~i ts  upon 
the said lancl. 

-'It is my vi l l  that John 11. Eost liavc his portion of my 
1:irids Inid of?' to him where lie now lives, and that llc be allow- 
ed tlie rdnntion of all the improvements on said land. It is 
my will that the bnlance of my ~ ~ c g r o e s  be divided bet~r-een my 
cl~i ldrcn,~r i t ln l l  (lie balnnce of m y  estntc, real and personal, be 
clis~-in-ecl of' xs the law directs." To wliicll is added a codicil 
as fol1on.s : "I do n-ill arid direct that m y  sons, George IFT. 
Ibst  and Jolin 11. Cost, l i a ~  e my mill and cotton-gin arid screlr, 
and all the appui.tcn:lnces tliewunto belo!lging, aild so much of 
the land as i a  necessary for tlie use of the same, thnt is, begin- 
llilig on tile branell, <kc., (clescribing a 11arccl by metes Bnd 
bouncls) and idso my ncgro bop George, the miller, to tliern, 
their licirs :und nsbig~is, wit11 the condition tlint they give my 
wife, Sophia Bost, tlie one third of all tlic profits arising there- 
fro111, af'ter tlic neccssnl.y espenses hare  been paid for Beeping 
up the mill, c111ling her life. " $+ ?+ 

"1 clo furtlier will and devise to illy ~vife,  Sophia Dost, all 
of my liousc-hold and kitchen furniture, and all of lily farm- 
ing tools that slie may want ;  also lily blnclismitl~'~ tools and 
all the appurtennnces belonging to tlic blaclwnitli shop, and 
that slie have the choice of my wagons ancl all the appurten- 
anccs belvnging to it ,  nncl a11 the hogs that is on the lloine 
plantation, ancl s is  of tllc best corn, sucli as she may select ; 
; ~ n d  forher ,  that she have my ~vind-mill belonging to the 
thresher, and that she llave t v o  clioice lades ,  such as she may 
select. I do furtller will, that the balance of my estate be 
disposed of as directed in my mid mill and testament." 

Tllc suit was bronglit-by the petitioners, v h o  are the heirs- 
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at-lam of John Bost, praying a partition of tlic land between 
tliern, to tho cxclnsiori of tho widow from any fnrtlicr partici- 
pation in the real estate than her sliare of the profits of the 
mill, ~vl i ic l~ they aver was a valuable and ~ l n p l e  provision. 

The u7idow, Bit-s. Sophia Bost, was made a party defendant 
to rile biII, w l~o  ansn-wed, denying that the provision made for 
her by her Iinsbancl's will, is at all an~ l~ le ,  and insisting that, 
according to the evident intention of the testator, she is en- 
titled to hare an estate in the 1md equal to xha t  would have 
been her do~rer ,  in case there 11ad been an intestacy. She 
~liljrnits to such decree as the court may deem just ant1 equita- 
ble. 

The cansc was set clo~vn for hearing on the bill, answers and 
exhibits, and translnitted to this Court by co~isent. 

Oaborne and a. A'c~rriqw, for tlic plaintiffs. 
Boydm and V. C. Barringer, for the defendant. 

PJCARSON, J. W e  arc satisfied, from a carefnl pernsal of the 
will, that the  rido ow takes, under i t ,  the sarno estixte in  tlw 
land that she \rotiltl be entitled to by ller common law right 
of dower. Tlic testator makes a partial allotrncnt of liisiancl. 
by directing that llia so11 George shall have h i s  pwtion laitl 
0% so as to include his improvements, mtl makes a sirnil:tr 
allotment in respcct to the portion of Ilis son John, leaving 
tlic land to be disposed of as the law directs, subject ouly tu 
to this partial allotn~ent; so, as a matter of course, tile &dow 
is to have her dower assigned in tlie mode directed b y  law. 

Whatever doubt m a y  hare existed, taking the will by it-  
gelti is removed by tlw codicil. 17rom that, it is manifest tlisct 
the testator intended liis widow to have dower in all his land, 
fur in respect to the mill, he assigns her the part wliieh the 
taw directs, giving her one-third of the profits, after dc- 
ductiug the necessary expenses, during her life ; which is one 
of the peculiar modes of assigning d o m r  a t  com/non law iu 
tlm species of property ; thus leaving it to be infelred, : s 
of eouree, that ihe mas to takc the third of tbc rest of hi3 

10 
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real estate daring her life, wl~icli is to include tlie d~e l l i ng -  
house and improvements, as the law directs. 

This conclusion, if i t  needed it, is fully confirmed by the 
bequest to her of the thresliing maclline, honsehold and kitch- 
en furniture, farming implements, blacksmith's tools, kc.;-just 
such things as s l ~ e  monld reqnire to carry on her business in 
his mansion-honse and plantation. Browlz v. B v w n ,  2 Ire. 
Eq. 309, cited in the argument, upon exan~ination, is found 
to support this construction. I t  certainly ~ ~ o n l d  require the 
most overwhelmiag weight of authority to justify a departure 
from what was, so manifestly, the intention of the testator. 

PER CURIAY, Decree accordingly. 

ROBERT SIMPSON, Adminisfrator qf DAVID AIOORE, against JOHN F. 
HOUSTON and another, Adminisfralors of NEEDHAM ARMFIELD. 

Where a p t y  claimed title to a slave by virtue of an cstnppel growing ont 
of a proceeding in a county court, in a suit to have such proceeding declar- 
ed inoperative on account of a mistake, the fact, that the purchaser had 
consulted a friend as to the validity of the title under the proceeding, pre- 
viously to the purchase, and, upon their both concurring in the opinion that 
it was good, made the contract, was IIeld to amount to notice of the 
plaintiff's equity, and pIaced the purchaser in the shoes of the vendor. 

THIS was an appeal from a decretal order of tlie Court of 
Equity of Union county, continuing, to the hearing, the injunc- 
tion theretofore granted ; His Honor, Judge FEESON, presid- 
ing. 

The bill states that Milton Moore of the county of Union, 
died intestate in the year 1547, leaving his widow, Jane 
Moore, liinl surviving ; that the said intestate was possessed 
at  his death of two slaves, Pena and her child Nanda, .i\'hich 
are the subject of this controversy ; that these slaves liad been 
originally the property of Jane Moore and her two sisters, one 
of whom, Catharine, had intermarried ~ i t h  the plaintiff James 
Moore, and the other, Elizabeth, was at that time an infant 
under twenty-one years of age, and were held, with a number 
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of other slaves, by the three sisters, as  tenants in common un- 
der the will of their grandfather, Joshua Gorden, who died 
domiciled in the State of South Carolina, in wllicli State the 
will was admitted to probate. The plaintiff Jarnes Moore 
took administration on the estate of Milton Moore, 11ut never 
havingseen the mill, or a copy of it, and having been inforrn- 
ed, and believing, that by tlie will of the said Joshna Gorden, 
the interest of Jane Moore T T ~ S  li~nited to her sole and sepa- 
rate use, to the exclusion of her husband, tlie said Milton, he 
and his mife joined in a petition with the said Jane and Eliza- 
beth, in the County Court of Union, representing themselves 
as  joint owners of the said slaves, and praj ing a partition 
thereof amon g the three. Under this proceeding, comndssion- 
ers were appointed to make the partition according to the 
prayer of the petition, who proceeded to do so, and reported 
among other thi~lgs that tlie slaves Pena and Manda were 
by them allotted to the petitioner Jane. This report was con- 
firmed by the said County Court. The plaintiffs in their bill 
further allege tliat after this proceeding was had, he discovered 
there was a total misapprehension as to the provision in the 
will of Joshua Gorden, and that there was no such separate 
estate given to the legatee Jane, bnt that her right to the 
slaves bequeathed was absolute, and, as such, rested in her 
hnsband, Milton Moore, jure marit;. They state that, upon 
the discovery of this error in the proceeding in the County 
Court, the said Jane, to thwart and hinder the plaintiff in the 
recovery of his rights by a snit in court to which he was about 
to resort, conveyed the said slaves to defendants' intestate, 
Needham Armfield, who had fidl notice of the plaintiffs equity 
arising from the mistake of the parties. They aver that there 
was no consideratiou paid by the said Armfield to the said 
Jane for these slaves, but tliat the sole object of the pirties 
mas to prevent the plaintiff, as the administrator of Milton 
Moore, from recovering his just rights i-n the premises. They 
further state in their bill, that the plaintiff James Moore, and 
his father David Moore, acting under his authority, supposin,a 
that they could thus come to the rights of the plaintiff as ad- 
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ministrator of AIiltoli Nhorc, got the slaves in their ~msession 
t u ~ d  lielcl tliein nclvcrscly to the c l~ i i i t  of' tlie s:~itl ATectllmn 
Arnificlcl ; for this the ])~rcll:iscr Ar~xiicltl ii;s:it~~!etl an W- 

tion of reple\ in ngaiilst tlieln ill tlle Srq)crior Court of Urliorl 
County, and ns tlic 1)lnilitif:'n:as cnnsidorccl to be edopped l,y 
the niistnken allegation of' title i n  Jane. ~natlc in !lie petition 
ill the Co~uity C o ~ ~ r t ,  a j u t l p e n t  was: ~endcred  n p i n s t  them 
in tile Snprenic Coi1i.t and tlic tlcfcndmts n-110 arc the nd~ninie- 
trators of Arnifieltl threaten to t;?kcout csccation u1,n:i the same. 
The prnjcr  is for an illjunction aiicl for gcnernl relief. 

The defenclallts in tlieir nnsver et:~tc tlint tllcir intestate 
I)ought the d a r e s  in qrrcstion from Jane  JIoo~,e,  2nd rilsde 
her ample coinpenention for tile ,same ; that lie took from the 
said Jane  a bill of' sale for tliece slnx.es, v i th  n ~ r n m n t y  of 
titlo in  ~ r l i i c l ~  tliel-e w:ls nil n c h o ~ ~ l c t l g l n e n t  of the ~ x w i p t  of 
f3'IO. Tllc defendant Jolin 1'. IIoustoit says, nftcr thc confirma- 
tion of tlic report in tlic Colunty Court, Arinficld ccnsnltcd 
wit11 l k n  as to the p w p ~ i c t y  of pnrcl~nsil~g 111e snit1 s l a r e ~ ,  
Pella and llcr cliild Maucln, and as to tlic title of the said 
..;laves, and observed i11:1t lie tllougl~t if the Coiiaiy C'onrt was 
good for an;y thing, the ti,le \yas good, and tllnt lie, IIouston, 
sfid 110 flloiigllt so too. 

They furtlicr state in their nnsn-er tliat their intestate, Arm- 
fieltl, t2oB immediate posacssion of tliesc slarcs and scat them 
to the Brewer gold-ulinc. i n  Sonth C!nlolinn, n Iicnce t l~cy  wcre 
snl~eptit ionsly talicn by the pl:lintiR Jaines Itnore, aticl the 
intestate, Dniid Moore, and hi.onglit to the County of Union, 
upon r~liicll taking, the defcndnnts' i n t c s t ~ l c  tool; ont a w i t  
of replerin whicl~ Tvns prosecuted tojuclgnieat in tllc Supremo 
Conrt, :md i t  is submitted that tlic cleci~ion of tlint Court es- 
t;ll,lished in the clefendants' testator a good and indefeasible 
t i r k .  

r l l l ie cnnse caine oil for hearing upon the bill and answer, 
upon a motion to dissolve the injunction tlieretofore issued, 
and, upon consideration of the cnse, h i s  lIonor ~ei'iisecl to dis- 
solve the in j~~nc t ion ,  but ordered i t  to be continuecl to the 
hearing. Flom this order the defendants appealed. 
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Osborne and Jones, for the plaintifX 
Wilson, for tlle defendants. 

P~arcsox,  J. Tliere is no error in the decrctal order appeal- 
ed from. The defcndants aver t11:it their intestate made am- 
ple cornpcnsa~ion to Jane  AJoore for the slaves in controversy, 
but, they do not  arev that he pnrcl~nsed without notice of the 
e q n i t j  of tlie plaiiltitf's intestate growillg out of the petition for 
partition. On the contrary, tlle dcfclld:~iit IIouston says"t1~ata '~  
ter the confil~mation of the said relmrt, his intestate consulted 
with hiin as to the propriety of l~nrchxsing the slaves, and as 
to the Zit7e, a11c1 observed illat he tilought if' the County Court 
was gooJ laor ally t l i i ~ ~ g ,  the title Trns good, and this dcfenclant, 
Jolin P. TI( ustoll, snid he ti~ongllt so too." So, Iicrc is an es-  
press admis~icn that iloi~Lts I d  been snggcstecl as to the title 
of J a n e  N o o I . ~ ,  and the intestate of the defendants, after ,a 

consnltation wit11 iiis t'~.iend in regmil to the title, co~~clacled 
fo t h e  the responsibility of 111:~liing the pm.cIiase. This 
amounis to notice, ; ~ n d  lie took sul)*ject to any equity, or infir- 
mity in the title, : u ~ d  n111st stand in t l ~ c  slloes of Jane  Moore, 
under wllom Ilc claims. 

PEE CUILIAX, Decrctal order affirmed. 

(COSS-PI:CT~TIO?~  or,‘^ WILL.) 

TCThere, in tho distribution of a ~ : , I I I ~ ,  two clnu;gll:ers are ment~oned as titking 
equally wit!l t k i r  bro:hm a:? 1 sisters, ml:l t l~en ia n:l:letl, that these sl~ares 
are ndt to 71 to tlcnr, but to t k i r  cl; i l :11~, it was U3ld that it was intended 
that they, tlic c!liltlren, sIioi~ld,talx per stirpes, that is, each class tile share 
at first desig.latc.1 as t k i r  motl~ers'. 

The geneid rule is, t!nt ~ ~ l l e r e  .thew is a bcqucst'to children, and no life-ee- 
tate is iiiterp,3xtl1 and tlic psriod of division is not postponed, only the  
children b x n  at  the tcat:~tor's de&h can talic. I3nt this rule is nrieci 
where it i3 manifestly the intelltion i f  the testator tlmt all the cllildi'err 
tlut may be born of a person, as wdll as tltose already born, mere intended 



491 IN TEE SUPREME COUIZT. 

Shinn v .  Motley. 

to take. And it is the duty oi' an executor, in paying over the sl~ares in 
such m e ,  to t i k ~  bond, wit11 ~~~lll.itJ', for the payment of the shares of 
cl~ildrcn that may subsccluei:tly come into bcing. 

CAUSE reiiioved from the Conrt of Equity of Cal)arrns county. 
This bill w s  iilecl by the adlninistrator, with the will nnnexed, 

of Robert Notley, stating t l ~ a t  diEcdt ies  lint1 a~ isen  a m o ~ ~ g s t  
those entitled ullder this will, and co~~flicting claims set up by 
them, so tlmt lie thought it m ~ n l d  i?ot be safe for Iiim to pay 
the legacies bequcatlletl therein, withont the protection of this 
Court; he theref'ore asks to be advised npon t l ~ c  several pointo 
stated below, wl~icll nrise npon the following clause of the 
will, viz: "It is 113y will tlint all the remainder of' my proper- 
ty, which I possess at my death, shall, a f k r  giving lawfill 
notice, be pnt to public sale and sold to the 11ighcst bidder, 
and the proceeds arising from snch sale, and all my cash and 
notes, and eff'ccts of every kind, which I 11:xre not willed to 
wy cl~ildren, to bc cqually divided betmeell Iny sons, Thomas 
Motley, John Motlcy, Enfos Xotleg-, aud lily daughters, Mar- 
tha Ellinellart, IZiziall Sossamm, Lenli Love, Sally Plott, 
Elizabeth Diggers, Eowenn Xoses, L:~vilia Faggart and Nan- 
cy Fun., a11 married \von~cn. B u t  the amount, in this divi- 
sion, wl~ich wonltl come to the sllares of my dnnghters, Mar- 
tha Rhinehart: Riziali Sossnman and Nancy Fnrr, is not to go 
to them, btlt to all their c l l i ld l~n,  which now are, or hereafter 
ariay be ; the g rand-c l~ i ld~ tn  of tllem three daughters s h l l  
q n a l l y  inherit it, their motllers' slinres." 

Xnrtlla Eliinellart lmd six cllilclren living a t  the death of 
her fBtIler. 

It'izi:~I~ Sossa~nan had four cliilclre~ by a former marriage, 
and two by her ~iwrriage ~ i t h  ller 121-esent husbaad, all living 
itt rlle testator's death. 

N m c y  Furr, at  the time of lier father's death; had no child, 
but llsd one in  less tllan tcn montlls afterwards, whic11 is since 
dead, and Ictters of administration havc been taken on its 
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neither of then1 has, or has had, a grand-child. Upon this 
premise, the executor asks : 

1st. Whether, on account of the obscnrity and apparent con- 
tradiction, any of the offspring of the daughters Martha, 
Kiziah and Nancy, can take any thing? 

2nd. Slion1.d they take, will it be per  capita orper stiryes ? 
3rd. If it be considered that the children of these fernales 

take, will it be linlited to snch as were in being at the time 
of the testator's death, or will children thereafter born come 
in for a slim-e with the others ? 

4th. Did a share vest in tlie cliild of Nancy Furr, and if 
80, what becomes of such share? 

5th. In case it be considered that the children of these fe- 
males, born hereafter, take, how is the distribution to be made 
anzongst the living children, and how is the contingency to 
be provided for ? 

The cause was set for hearing on the bill, answer and ex- 
hibit, and sent to this Court. 

R. Barringer, for plaintiff. 
Ashe, for defendmts. 

BATTLE, J. The questions which hare been raised upon 
the construction of tlie fourth clause of the will of the plain- 
tiff's testator, and which are now presented for our determi- 
nation, are, mostly, easy of solution. We mill consider them 
in the order in which they are presented by the bill. 

1. There can be no doubt that the children of the testator's 
three daughters, Martha Rhinehart, Icisiah Sossaman and 
Nancy Fun., take under the will. The word "grand-chil- 
dren" was used, either by an obvious mistake for the children 
of his danghters, for he immediately adds, that they " shall 
equally inherit their mother's share," or was an awkward ex- 
pression to signify that they were his grand-children, as being 
the children of his daughters. The meaning of the testator 
is plain, and cannot be defeated by an obvious mistake or by 
an awkward expression. 

'2. The children certainly take per &&yes, or by families. 



493 I N  TITE SUPREXE COUET. 



DECENl3ER TERM, 1857. 494 
-. 

I'incltston v .  Brown. 
~ . ... - .- -- - - . - -- . - - . 



495 IN THE SCPREME COURT. 
- 

Pinckston v. Brown. 

to it, and did make three several notes payable to liin~, one 
for $200, due 1st Jannary, 1840, one of $150, due 1st Janu- 
ary, 1850, and one for $50, due 2nd - , 1849, which were 
entirely vithont consideration, and made for the sole purpose 
of carrying out the scheme mliicli the said Mesliach Lad de- 
vised to extricate her. In furtherance of this plan, she made 
a deed of trust to tlie defendant John Cauble, to secure these 
notes, which are set forth therein, and all the debts which she 
actually owed. This deed conveys her dower in tlie land on 
which she lived, a negro woman, all her corn, bacon, oats, 
hay, honse-hold and kitchen furniture, horses, cattle, and 
stockof every kind, 811d every thing else that slle owned. Short- 
ly after this mas done, she became aware of the nature of the 
transaction and so~~gl l t  to get rid of it. She paid all the other 
debts mentioned in the deed, and then demanded that he 
sl~oulcl surrender it as well as the notes. This he fhiled to do, 
pntting her off with various pretexts until liis death, ~vhich 
took place in --. Tlie defendant Brow11 administered on 
his estate, and proceeded to the collection of these notes, by 
requiring of the trnstee, the defendant Canble, to advertise 
the property for sale. The bill is filed to er~join the sale, and 
to stop the collection of the notes. 

The defendants answered. Replication was talccn to th-e 
answers. Cominissions and proofs talcen, and the cause being 
set down for hearing, was sent to this Court. 

Reming and J. E. Xew, for plaintiff. 
Boyden, for defendants. 

NASH, C. J. Fraud vitiates every contract into which it 
enters, find equity will grant relief by declaring i t  void 
and decreeing the instrument executed nndel* it to be de- 
livered up, and this n,hether t l ~ e  f ia~ld be actnal or con- 
structive. The party, however, claiming this relief, m u ~ t  
come into Court with clean hands. If he has been apurticep8 
criminis in the concocting of the fraud, equity will leave him 
to his legal remedy; in other words, mil l  not interfere be- 
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tween the parties, but stand neuter. Relief is not granted 
where botli parties arc truly in ywi defiicto. For enforcing, 
Iiowerer, this rule, it is not sufticient that both parties are i n  
d d i ~ t o ,  concnrring in the ~inlawf~rl  act ; tllcy must stand in 
pari delicto, for tliere may be other, and w r y  clifl'erent, de- 
grees of tlieir griilt. Juclgc S~onu, in the 1st vol. of his Equity, 
wction 300, s a p  one party may act under circnlnstancea of 
oppression, imposition, hardship, undne influence or great 
inequality of condition, or age, so tliat liis g~ i i l t  may be far 
less in degree tllan that ofliis associate in tllc off'ense." In such 
cases the court n.ill grmit relief in faror of a plaintiff w l ~ o  was 
p a r t i c p  cri7ni& as not being in yar i  ddkfo.  Such is the 
duoision of t l ~ e  master of tlie rolls i u  T/s6onzr, r. I W i a m s ,  15: 
Ves. 353. Tlie master observes, " Courts of law and equity 
hare  Iield that two parties may concur in an illegal tiansac- 
tion, n-itliout being deemed in all respects in pari (Llicto. I 
consider this agreement as substantially the mere act of the 
fatller." l'hc agreement between tlic parties was an illegal 
one, as being in contravention of the post-office act. Tlic par- 
ties bcing botli dead, tlie bill mils filed by tlie rcpresentatives 
of the son, against the representatives of the father, for an  
account, and decreed, though both decedents xc re  pldicipea 
trim in is. 

The same principle applies to cases of usury. If the bor- 
rower aslcs rclief, eqnity will grant i t  upon s~icli terms as it 
may prescribe ; and if he has l~aicl the 111, nq- ,  lie can recover 
back the excess of interest, arid neitlier the maxim of pa&- 
L ? ~ W  c~aiininis, nor tha: of vnlenti ?Lon fit inju/Gc applies. IIt! 
is not in paibi clelicto. H e  stands in vinculls,-is called tho 
d a r e  of the lender, and is con~pelled to sneh terms as the 
usurer and his necessities impose upon liirn ; SIIZ;~~ V. B~wn- 
Ley, Dong. Eep. 696, iu note ; 1 Story's Eq. sec. 308. 

Let us bring this case to the test of those cited. Tlie plai~itiff 
is the mother of Mesliacll Pinckston, deceased, whose represen- 
tative, Noses Eronm, is before tlie Court. A t  tlie time the 
notes and deed of trust Kere executed, the plaintiff was old, 
il~firrn, weak of mind, and mnch diseased and distresed in 
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body, htvin;, as liic kstiniony shows, recently been struck with 
paralysis. l I e r  l)roj)criy \<-as not large, bnt  ~izorc than sijflj- 
cicnt to pay ?.:I her tle1,ts. \Tit11 a view to tlclt~y : ~ t l  liintler 
Mr. Clark i:1 I!ie coi!c.c:ion of llis debt, the deed of trust- was 
~ ~ i a d e ,  nli 11cr ui!~cr dz'uts bcinig l>roriclcd for in it. Tliis dccd 
is t l~eii  clc:li,ly roi:l ns to ;;I,:I.. Glai.1;-tlic tlmsnciion \ras ilie- . . .  
gal, a n d  tlie i)lrli~itiiY w:ls : ~ p a r i l c q w  c,wrcmzs ; anel as all tlw 
debts ~~c:i i . ( :( l  I,? it Iiai-c been l ~ n i ~ l ,  except tire notes l r~adc 
payable 1 0  ?'rIcd:ncll iiiilcl;ston, the  11lni1liiiF is c~it i?lcd lo :t 
decree to l iare i t  s~ii~i.~llcicicd, togctlicr ~ r i i l i  tllc ~>rop(:rt>~ 
t~~crit ioned in i t ,  rl!ii:.:.s d i e  stands in  p:wi dd;cfo x i t l l  the  
obligee, Xe:!l~:~cli. l i e  \ v : s  her oltlesi; son ; all tile  st of 1 1 ~ r  
c l i i r e n  I i s .  .Ile l i \-e~l wit11 his mot!icr, and tilap 
r e 1  I I 1 110 ~ n n ~ l a g e d  the n.l~ole bnsiriess, 
cold the cmji::, :ii;i! niS:c.r i'iirnisliiiig ~ I l e  I;unil~-, paid tile store- 
bills ant1 o:!i~r :!CC'~:!!~:S, and aypropriittcd tlic rcsitli~e of Vllut 
was ~mlisc.:l, lo !lis orvli ~ isc .  I!iu ~;lor!~cr 11:itl p a t  confi- 
dence in !I!;; i ~ ~ t i . g i , i i ~  n ~ ~ c l  nLilitj. 13 tile 1nng11n;;c of onc of'thc 
witnesses, '' s~.c!i n-cs iiis i~iflncncc over the olil latly, thai lie 
coiild ~ l i n f c  1 1 c ~  do ji:st. \rl~:rt 11c ni;;l~eil 11er to (10." 

Sncli n-:IS tlic rcl:~tion ill ~ ~ l i i c l i  the mq;!ic:. ant1 sol1 stood to 

cxd l  o i l ~ e ~ . .  Tilt! l,!aiiiii!:' hccoinii~g :.cry lilicnsy about ircr. 
nil'airs, 15.. i:i.;;igc n-2.; seilf 1br to x 1 1 . i ~ ~  with. Tflilic~i l i ~  got 
there, lic ii)i:~:~i ll!e (,I,I I a J j  i n  T~ctl, n.eei)ing and I I I I I C ~ I  dis- 
tlxmecl. ?;!I<! t01,l 1 i i i11  S ! ~ C  ]];id ~ C C I I  i :~ i \ ) :mc<l  t112t JIr. O!:j,i'h 
jirm :ll)o~it, to (s:!!:,):,cc i 1 1 ~  i):~y~;le;lt of'  is (l!:b?, :11i(1 if lie did 
so, it \rouI!l r ~ i i : ~  lie:.. ;lc.ri~a:il was t11e:e nxcl no one else. 
f3llc I ) ~ o ~ ) o ~ c I  to 111n1;c :i cuilrej-;;:lci: of ] I C Y  l)!.o;)ci*t~ t~ her 
cl~ildrcri. '1'i;c xiii;cs< ;):~opoxcS b11c slioultl 111;il;e :l trusr, tn 

wllicll sl1c1 : ~ s ~ ~ ~ ' c ! l .  ITi)ori s i ~ m ~ n i i i g  1113 the awo:lili siic oweci, 
i t  was :~scci,t;ii~;ctl ill.;,'., c ~ c e p i i f i g  the tlcbt to Clmk, the I);.(+ 

pcrty to Gc coili.i.>-eJ \:-(-ji:I~l c~~~sit!ci .r~ 'Jly cscc::tl ill r a lnc  r i i c :  

amonnt of tllc c!eL:s. W i t ! ~  n, v i e ~ r  to cover {lie nholc  oi' t l ~ e  
l ) so~)mty ,  Cl~;ic.<; ~ ) i . ( i i ? ~ ~ d   hat t l ~ c  plaii~iiii'sl~!~ilitl csecntc ilir(:c 

-". ~io tes  to Irer w i ~  ~ ~ s l ~ i ~ c h ,  to an  :111101ylt ~;1%eie11t f'or tlmt pnr-  
pose. Tile 1iir:CS we1.c \~r i t te i l  and cxccr~teil m t l  antedated, 
so as to CO:I~C ~i.i:ili:i the npernlio;i of the deed. No one, u p  



Ireland v. Fonst. 

on reading tlie proofs in the case, can doubt  tlint Meshach 
w:ls the puson who gave the informn!ion t l ~ a t  C:It:ii; was abortt 
to press the collection of t l ~ c  debt due I I ~ I ~ I .  TT2.a this infor- 
ll~ation trne Wliat has becoir~e of tlic C'lnlk debt NTe 
hoar n o t l l i n ~  morc of it. I s  it still in cr\is:enee ! lpor aught. 
that a p p o ; ~ ~ ~  i t  is, R I I ~  no demand of it by CIA,!;. cr  any other 
I>crinn, is sliown. W e  are j ustificcl, tlicn, in cc;lisitleriiig the 
information given to her to 1i:ire been l '~l>e, and  g i w n  for the 
p~wposc of ~ u o ~ k i n g  upon her fears, and d~irin:; her to the 
euecntion of tlic trust. This case is, in some of' its lending 
fmtrires, liLc Illat of Oabornc I.. WLlliclli~s, d i  s z p m .  There, 
tlie concoction of tlic frandulent trnnsnction v a s  a ihtherprac- 
ticing on his son ; Iieie, i t  is n son p1.acticiilg on the mealiness 
of a11 ascd ant1 col~fiding motlier. 111 tlic exce just refeued 
to, the nlni;ter of tlic rolls s a p ,  " I consitlcr this ngl-cement as 
mbstantially the Incrc act of tlic father :" and tile cleccl of trwt 
in this case, nnder the eviclence, is to be coli4c?crcd as the 
mere act of Mi\~esiiacll~ tlic son. IIerc \ r c x  ilnposition, liar(!- 
ellip, undue illflucnce ant1 gl.c.zt inequality in cg,-;.: all brou$t 
to bear upon thc plaintiff. Tlic niotl~cr :md ~ i ) : i  ~ v e r e  in de- 
Iicto, but not in pa& ddicto, and the plaintiff is entitled to 
thc decree she asks. 

PER C ~ R I A M ,  Dccrce accordingly. 

JOHN IRELAND and anol7~er against PETER FOUST and  ot7rers. 

It is not a ground for excluding property from a ~,csitluary c1aus.e in a will, 
that the testator did not Irnow, or bclicve, that lie liacl a title to it. 

O t~e  purposc of a r c d u a r y  clause is to dispose of such things as may h a w  
becn forgotten, or orerlookcd, or may be unlinovn. 

Where a party purchased, on specul,ztion, a doubtful riglit of certain children, fo 
slaves wliich had been bequeathed by their fatlier to tlicir mother, which 
right was afterwards decided against the purcllascr, lie has no right in 
equity to claim a re-imbursement for the loss of his money, out of peconiu- 
ry  legacies left by the mother to such children. 
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CAUSE transmitted from tlie Court of Eqizity of Alamance 
county. 

At  the December term, 1853, of this Court, the snit of 
Foust v. Irz7nnd, 1 Jones' Rep. IS+, was decided, by w11ich i t  
was estnblisliecl that Nrs. Mary Fortst took the f d l  right 
and prnl~erty to certain slaves bequeathed to hcr bjr the will 
of her late linsbancl, Pvter Foust, in case she abstained from 
 gain marrying. Up  to the time of this decision, there was 
great doubt prevailing a111ongst those intercstecl in the sncceb- 
&on, whetlier, nuder 11cr husband's d l ,  Xra. Fonst took more 
than a life estate in these dares  In case she took bnt a life 
estate, it was conccdccl on all hands that tlie slaves devolved 
upon the living children of the testator, Peter Foust, and the 
children of a danghter, Mrs. Clapp, who was dead. In the 
year 1851, tlie plailitifls, Ireland nnd IIurdlc, purchased the 
right of Nrs. Amick, one of the cliildrea of Peter Foust, to the 
slavesin question, which was supposed to be one sixth part in 
the remainder after tlie death of Mary Foust, for ~vhich they 
paid $1600. They also purchased of Peter Clapp, one of the 
children of' Mrs. Clapp, his supposed interest in his mother's 
&are of the slaves, at $250; also of IIcnry Clapp, another of 
her children, his interest, at $200 ; and of Solomon Nay, who 
had married a daughter of Mrs. Clalnpp, his wife's interest 
therein, at $250. 

Mary Foust, the widow of Peter Foust, long before the de- 
cision of the case in tlie Supreme Court, to wit, in the year 
1849, made her will, in which she bequeathed, among other 
things, as f o l l o ~ s  : 

2nd. I will to my daughter, Elizabeth Clapp or her chil- 
dren, one hundred dollars. 

"3rd. I will to my daughter Sally Amiclr, one hundred 
dollars." 

She then proceeds to will to her sons, John, George, Petcr 
and Daniel Foust, sereral plantations, describing them, and 
to Daniel Foust $400. 

She bequeaths some small specific legacies to,divers persone, 
and then proceeds : 
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"13th. I will to my son Peter Fonst, one negro man nam- 
ed James, and five hundred dollars in cash, to him and his 
heirs and aseigns forever. 

"14th. The balance of m y  property, not willed away, to be 
sold by my executors, eitllcr at public or private sale, or to be 
divided at their discretion, and after paying oflall the above 
legacies, if there should be any thing left, it is my will that 
it shall be divided among my sons, share and share alike." 

Mrs. Foust died in tlie year 1651, without having married 
again, at which tinu? the slaves had largely increased and be- 

-1 
come very valuable. 

The plaintiffs allege in their bill that Mrs. Fonst never sup- 
posed or believed that she had any greater estate than a pro- 
perty for her life in the slaves in question, and that she did 
not intend, by the resiclnwy clalise in tlie above recited mill, to 
pass them to her four sons, and that according to a fair con- 
struction of the will, she died intestate as to them, so that the 
parties from whom they purcl~ased mere entitled, each to a share, 
and they pray that they may have the benefit of their pur- 
chases allowed them by a decree of this Court. 

Bnt if in this they are mistaken, and the Court shall be of 
opinion that the slaves passed by this residuary clause, they 
pray that they may be, p ro  tanto, reimbursed for the money 
they have paid, ont of the two pecuniary lcgacies of one hun- 
dred dollars, willed to Mrs. Amick and Mrs. Clapp. 

The next of kin of Peter and Mary Foust are made parties 
defendant, who answered the bill ; but as tlie decision of the 
Court is based upon a consideration of the equity aet forth in 
tlie pleadings as above stated, i t  is not deemed necessary to 
uotice further the answers or the proofs taken in the cause. 

TVinston, Xen,'r, and Norwood, for the ylaintiE~. 
Noore, for the defendants. 

PEARSON, J. The rule is settled that, under a general re- 
siduary clause, every thing passes that is not disposed of by 
the mill. 
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It mny be true that t l ~ c  tesi~.i~.i:; cli,l not 1;i:i):v iilio W:18 C r i -  

titled to  tlle n1)solute p~~opei.t:i I:: tiic il?.vc-,; \r-(2 nra i:~eli:li:(! 
t t ,  tllilil; S I I ~ I ~  v-3s t l l ~  f;lc!-, b26:2::52 silt? siCC1ils ;O !ic:i'3 b1.1'11 :I.)iib!- 

..? f:ll n l l c t l~e r  tllcre wo:~!:! be niiy tlii!i:r <2 lci't nl..:. p:t;.i:~g (tir ti;; 
-p~'cific: :md gcllernl 1cg::cix; but l i o ~ ~ w r  ti:!,; 111.1:; Ili:~i.i' 

~ ) C C I I ;  i L  is llot s l l f ; i~ i~i~L t4.1 I I I ~ : C  :.]I esc!?l!Li, .:l !u !.I!> r111(?. 'Lh,: 
;:1~:111111s upon ~:.!lici~ cscep:ic~~:; arc ni;~ilc,  :I:T :si:~tz:l arid ( l i p -  
ew+c:(l i l l  L C Y ~  T. Z,VZP:,, nu;e 1.11. Thi.; i.25:: c?ili.:i n o t  cv:r>iy 
w i d ~ i ~ i  i111y ~ ) r i ~ ; c i p l c  t1i:tt l i~.s  been i ~ c ~ ; ; ~ : ~ x : l  :IS ~ ~ l l i i ~ i c ~ i ' L  
~lli\!ii: i t  an csccl)iion. Tile prcanri~;:ti:);~ is t!l:;t u:.clsyv on:(: 
n!il) t~inlic.; n will! h t e n J s  to tii:-yosc of Iiii; w!iolc csra'ie, 'ctP 
1)ilc; p \u 'pxc  of a, general i.esiilunrj- cla~ii'!: is, to clibpsc d'suc11 
t:lilrg::y as r ~ ~ n y  1iaJ.c bctm forgotten or o.i.erlool;ccl, 01. inay be 
:11llm-~wll. 
, . J llc pl;linti!f's Ilavc no pretest  ibr  setting u p  n clzirn to the 

pc :~~ i~~ i :wy  legacics of $ldii. These Icgacics Ilnvc rlo reference 
ro,  ~ , r  w~iricction ~rit11, tlx s1:~vcs wl~atevcr. 

1'1.1: Curer~xr,  Bill dismissed. 

*,7F His IIonor, thc CI~IEF JCS~ICH, was prevented bp hick- 
nesb t'rcj111 :ittu~iilii~g the Court c l u ~ i n g  the greater part of this 
term, vl i ic l i  :mounts  f ~ i *  the f k t  that  so f'ew opinicns of bis 
appear in this 11~:mber. 
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ABATEMENT-PLEA IN. 
VIDE PLEADING, 3. 

ACTS OF A PARTY-CONSTRUED HOW. 
Where an act admits of two constructions, the one rightful, and the other 

wrongful, the ~ightful character will be imputed to it, and the party will 
not be l~eclrcl to aver that he acted wrongfully, or be allowed to take ad- 
vantage of his own wrong. Bount v. Robeson, 73. 

ADVANCEMENTS. 
VIDE CONSTRUCTION OF A WILL: 8. 

ACQUITTANCE. 
An acknowledgment and acquittance contained in a deed, is proof that the 

money was paid, for, and on account of, the property conveyed in the 
deed; but it is no evidence, upon the rescission of the deed, that the 
grantor was to pay the consideration back to the grantee. Parrnw v. 
Barnes, 109. 

ADMINISTRATOR. 
Where an administrator was compelled, by a judgment of Court, to pay 

over the assets in his hands to the next of kin, not being aware, a t  the 
time such judgment was entered against him, of an outstanding claim 
upon the assets, which he was compelled afterwards to discharge out of 
his own funds, a Court of Equity will relieve bim, although he took no 
refunding bond. Stack v. Williams, 13. 

VIDE DIGNITY OF DEBT; JURISDICTION, 2. 

ADVERSARY POSSESSION. 
VIDE AGENT% 2. 



AGENT. 
1. One who has undertaken, in a covenant, to act as an agent to explom 

survey and sell, a body of lands, and account at stated periods, and who 
took from his principal a power of attorney enabling him to make title, 
cannot, without taking steps to put an end to the trust, purchase for 
Aimself another title to the land thus entrusted to him. Blount v. Ro- 
beson, 73. 

2. The death of the principal in the above case, after the agent had bid off 
the land at a sheriff's sale, although it revoked the power of attorney to 
sell, did not affect the agent's duty under the covenant, and enable him 
to take an adversary position towards the heirs. Bid. 

3. Where a confidential relation is established between partieg either by 
act of law, or by agreement, the rights incident to that relation continue 
until the relation is put an end to, and time will not operate as a bar clu- 
ring the existence of such relation Ibid. 

VIDE ASSETS, 2, 3 ; COWIDENTIAL RELATION. COMPROMISE, 2. 

AMENDMENT. 
bnder ch. 33, sec. 17, Rev. Code, a bill can be amended, as to parties, in 

the Supreme Court. Kmt v. Bottoms, 69. 

ANTE-NUPTIAL AGREEMENT. 
1. Antenuptial agreements, being peculiirly liable to misapprehension and 

misrepresentation, will not be enforced in our courts, unless they are en- 
tirely satisfied that they were made. 2lLontgomery v. Henderson, 113. 

2. A bill, therefore, that alleged such a contract, but stated that it was not 
reduced to writing, because Iheparties thoug7~t its provisions were already 
embraced in the will of u velation, from whom thepoperty was derived, 
was dismissed upon demurrer. Ibid. 

APPEL4L. 
Where the Judge in the Court below reyused to set aside a sale because of 

a mistaken idea that his discretion was controlled by a principle of law 
which had no application, it was Held an appeal would lie to this Court, 
and that the question shonld be sent back to the Court below, that it 
might be again considered by that Court, and its discretion fairly exer- 
cised. Clayton v. Glover, 37L. 

VIDE CERTIORARI. 

ARBITRATION. 
1. Where matters in controwwy are submitted to arbitration by agreement 

of the parties, being a tribunal of their own choosing, it is independent 
in its action, and no appeal will lie from its decision; neither can it be 
rescinded by a court of law or equity. The only ground upon which an 
award upon a submission in pais can be set aside in a court of equity is, 
that it is against conseimce to take benefit under the award QM&W 
v. Masters, 462. 



INDEX. 504 

2. An award upon a submission, in a suit pending in court, requires rn09'e 

certain@ than is required in an arbitration by agreement out of court, 
because the court is to pronounce its judgment upon it. Bid .  

3. Mistakes in charging interest and the like, do not furnish a ground for a 
court of equity to interfere and set aside an award. Ibid. 

4. A want of certainty and finaltty are not such errors as make it against 
conscience to seek the enforcement of an award. B i d .  

5. An award is deemed sufficiently certain and f nal when it is as much so 
as the nature of the case will admit. Ib id  

%. In a suit at law upon a bond csnditioned for the performance of an 
award, as the question whether the authority of the arbitrators was re- 
voked before the award was made, can be legitimately put in issue there- 
in, a court of equity will not take cognizance of it. Nor is there any- 
thing in that question affecting the conscience of him in favor of whom 
is the award. IBid. 

7. A court of equity will not set aside an award because the arbitrators 
.have awarded costs in such a case without authority, as the party can 
hare the benefits of it, on the trial at law, in the mitigation of damages. 
Ibid. 

ASSENT. 
See EXECUTOR 

ASSETS. 
Vide EXECUTOR; ~I~ARSHALLING ; LEGACIES ; ABATE&IENT OF&TARG& FOR 

DEBTS. 

ASSETS-FOLLOWING Ol?. 
1. A creditor may follow the assets in the hands of legatees and other per- 

sons clalming as volunteers, or fraudulent alienees of an unfaithful and 
insolvent executor. And such a volunteer is not protected by the fact, 
that the executor had sufficient assets to pay all the debtg but wasted 
them. Bamawell  v. Threadgill, 50. 

5. In a bill to follow assets fraudulently removed, as it does not proceed on 
the idea of punishiug the defendant for a fraudulent removal of the as- 
sets, one who acted as a mere agent in running off and selling them, but 
who paid over the price to his employers, is not liable for the value of 
the property, but such a defendant must pay costs. Bid. 

3. Where a person, standing in a confidential relation to an intemperate 
executor, who has wasted the estate, is found in possession of a part of 
the assets, upon a suit by the creditor to follow such assets, it is incum- 
bent on him to show that he purchased fairly and.paid the price. Ibid. 

.ASSIGNMENTS. 
Vide SET-OFF. 

BBZL. 
Vide SUBSTITUTIOY 2. 
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BANKRUPTCY. 
A creditor, who takes a dividend of the effects of a bankrupt, surrendered 

under a petition filed by himself, is not estopped from collecting the re- 
mainder of the debt, if the debtor fails to get his certificate. Hamlin v. 
Hamlin, 19 1. 

Vide PRESUMPTION OF PAYMENT. 

BEQUEST-UNLAWFUL. 
Vide CONSTRUCTION OF A CHARTER. 

CERTIORARI. 
1. The writ of cert<orari will lie to bring up a cause from a court of Equity 

to the Supreme Court, where a sufficient reason is shown for not appcal- 
ing. JfcLeran v. illelvin, 195. 

2. Where the person really interested in a cause in Eqnity v a s  a fcme 
covert, upon a statement made by her husband, who had joined her in 
the suit, showing that an injunction to restrain an execution levied on 
her property had been improperly dissolved-that he was absent from 
court upon urgent business when the decree was made-that his attor- 
ney had told him his presence would not be required at the trial-that 
his attorney had endeavored to procure surety for an appeal without 
success-and that he would have appealed if he had been present-it 
was Held to be a sufficient cause for granting a certiorari. Iblbid. 

CHARGE ON AN ESTATE. 
Where a testator charged his estate with the support of one for life, and 

provided no fund out of which the support was to be furnished, it was 
Held, that property undisposed of by the will, must, in the first place, be 
applied to that purpose. .Freeman v. Okey, 473. 

CRILD, OR CHILDREN. 
Vide LIMITATIONS IN REMAINDER, 3. 

COLOR OF TITLE. 
A sheriff's deed accompanied with possession, will operate as color of title 

to create a bar, only from the time of its actual execution, and will not 
relate back, for such a purpose, to the time of the sheriff's auction. 
Bbunt v. Robeson, 73. 

CLERK AND MASTER. 
Vide COURT OF EQUITY. 

COLLUSION BETWEEN THE ADM'R AND A DEBTOR. 
Vide JURISDICTIO~~, 3. 

COMMON LAW. 
Vide LAWS OF A N O T ~ R  STATE. 
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COMPROMISE. 

1. Parties to a compromise must deal with each other upon an equal foot- 
i n g  Barnawell v. Threadgill, 50. 

2. Where a party to a suit, with all the knowledge on his part of the only 
doubtful matters in dispute, entered into an arrangement with the agent 
of the other party, by which the principal was to get not more than one- 
twentieth of his debt, and it was a part of the arrangement that it should 
be kept a secret from the principal's counsel and friends, i t  was Neldnot 
to be a compromise that would be supported in a Court of Equity. B i d .  

3. Mere inadequacy of consideration will not defeat the compromise of a 
doubtful claim, when it is entered into fairly, and with deliberation; but 
where the parties were not in equal ignorance of their rights, and were 
not dealing on equal terms, inadequacy of price may fairly be relied on 
as proof that a party had been imposed on and defrauded. Ibid. 

CONFIDENTIAL RELATION. 

Where a young man, living with near relations who had great influence 
over him, was induced by the misrepresentations of these relations as to 
the nature of a decree in the Supreme Court theretofore rendered be- 
tween them, to execute a bond for a large sun1 of money by way of cor- 
recting such decree, the Court of Equity enjoined the collection of the 
bond and ordered to be cancelled. Graham v. Little, 152. 

Vide AGENT, 3 ; FRAUD, &c., 7, 8. 

CONSIDERATION-WANT OF. 
It is aga~nst conscience to enforce the collection of a bond, where nothing 

has been received for it. Richardson v. Williams, 116. 

CONSTRUCTION OF A CHARTER. 

Where an Act of Assembly, incorporating the trustees of a college, provi- 
ded that their property should not, at  any time, exceed a certain amount, 
in a suit brought for a legacy exceeding that amount, it was Ileld that 
only so much as was necessary to make their whole property amount to 
the limit specified in their charter, could be recovered, and that the over- 
plus of the personalty vested, at  the testator's death, in his next of kin. 
The Trustees of Davidson College v. Cl~ambers' Ezecutors, 253. 

CONSTRUCTION OF A DEED. 
1. The fact that it 1s unusual for a man to make a trust in favor of a child, 

which his wife may have by another husband, will not, of itsez justify a 
court to depart from the ordinary meaning of terms used in a deed. 
Evans v. King, 387. 

2. A declaration of an executed trust of land, mill have exactly the same 
construction as if it had been a conveyance of the legal estate; such a 
declaration, therefore, that does not contain words of inheritance, passes 
only an estate for life. B i d .  
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CONSTRUCTION O F  A WELL. 
1. Where a testator, in one part of his will, uses words which describe cer- 

tam objects of his bounty as a class, and in another part of the will refers 
to them by the same words of description, the presumption is that, in 
both instanceq he uses the words in the same sense, and in both instances 
intends them to take as a class. Lockl~art v. Lockhard, 205. 

2. Where a negro woman was given by parol to a married daughter, and 
after the woman had a child, the owner willed the woman and her in- 
cvccse to the daughter; reciting that the testator had mentioned the said 
woinan In a bill of sale made by him to the husband, and at thc time of 
making the will, executed a bill of sale for her to the husbnntl, (1,iting i l  back 
LO ~ i i c  tinlc of the parol gifk, it was HeW to bc a confirmation of such gift, 
and passed the child as well as the mother. f i i d .  

9.  Tlle vords l' all of every thing 011 hand," in immccliate succession to s 
bequest of a horse, house-hold sncl kitchen furniture, shop and plantation 
tools, were Held riot to pass cotes and other clmses in action. Young 
v. Young, 217. 

4. Where a testator, having a wife and two daurhters, directed in his will 
that certam slaves, and other property, should be divided between his 
wife and children," and in a subsequent clause directed that, in case of the 
death of one of his daughters l L  leaving no heir of her body, then, and in 
that case, it may go to my remaining child or children," one of the daugh- 
ters having died in the life-time of the testator, it was Eleld that her share 
went to her sister, and that the widow took but one-third. Garrison 
v. Eborn, 285. 

5. Where it is provided in a will, that the widow should take of certain 
articles as much as she wanted, it was Held that she was vested with 
unlimited discretion as to the quantity she might take, even to the amount 
of the whole of the articles mentioned. Bid. 

6. The Act of Assembly in relation to the time when a will "shall speak 
and talie efEect," appl~es only to the property named in it, and not to the 
legatees. B i d .  

7. Where a testator directed that a tract of land, given to .one of his chil- 
dren, should receive contribution until it should be made equal in value 
to the shares of the other children, Held, that a crop growing on the 
land when the testator died, was subject to be valued with the land. 
rt'llitselt v. Brow?), 297. 

S. Where a testator directs that his estate shalf be divided equally amongst 
certain classes, no notice being taken of advancements that had been 
made to certain individuals of these classes, Eeld, that there is no reasoil 
for taking these advancements into the estimate. Ibid. 

9. Where a testator bequeathed as follows : I L I  give to S, A, (his wife) all 
the negroes, of every description, that I have received through or by her, 
siz : B, C, D," naming them aud several others, and concluding the list 
with an " &c." and a!l the udivided negroes of the estate OF W. K., 
also $312 in cash, the amount for whichE (one oftktenegrwsthat came by 
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his wife) was sold," and died intestate as to all the rest of a large estate, i t  
was Held to have been the intention of the testator to pass the increase 
of the slaves of both classes, irrespective of the times of their birth. 
Redding v. Allen, 358. 

10. Where two modes of description are used, and there is a descrepancy 
between them, that mode will be followed which is least liable to mistake. 
Ibid. 

11. Where slaves given as above to a legatee, were hired out by the execu- 
tor after the death of the testator, it was Held that the hires went to the 
legatee. Ibid. 

12. Where a sum of money was given in lieu of one of the negoes that, be- 
fore the will was made, had belonged to the former of the above classes, 
but sold by the testator, i t  was Held that such sum of moncy should bear 
interest from the death of the testator. B i d .  

13. Where a testator ordered his estate to be dirided b e k e e n  his wife and. 
certain children, she to have a part for life, and at  her death, there was t o  
be an equal division of the part held by her, amongst the same children, 
it was Held that one of the children, who had not received his share in 
the first divis~on, had a right to hare it made good to him in the second 
division. Joh~zso?a v. Joh,tson, 43'7. 

14. The word !!orn will be construed to have been meant for " and" when 
the plain intent of the testator mill be defeated without the substitution; 
but it is never admissible, unless it is necessary to carry out the mani- 
fest design of the w:ll. Harrison v. Bowe, 478. 

1.5. Where a testator, seized and possessed of a large real and personal es- 
tate, made a partial disposition of it to some of his children and to his 
widow, to the lat-cer of whom he gave household and kitchen furniture, 
slaves, horses, farrnmg implements, and many other things applicable and 
necessary for house-keeping and farming operations, leaving out the bulk 
of his land, and then adds, "I wiIl that all the balance of my estate, real 
and personal, be disposed of as the law directs," it was Held to have 
been the intention of the testator that the widow should have her dower 
assigned in the mode directed by law in cases of intestacy. Bost v, 
Bost, 484: 

16. It is not a ground for excluding property from a residuary clause in s 
will, that the testator dld not know, or beheve, that he had a title to it, 
Ireland v. liousl, 408. 

17. One purpose of a residuary clause is to dispose of such things as may 
have been forgotten, or overlooked, or may be unknown. Bid. 

Vide DESCRIPTION OF A FUND ; EXAXCIPATION ; ILLEGITIXATE CHILDREN ; SUR- 

VIVORS, 1, 2, 3. 

CONSTRUCTION OF A N  ACT OF A PARTY. 
Vide ACTS, &c. 

CONTINGENT REMAINDER. 
Wide LIMITATIQNS IN REXAINDER, 1, 2, 3.. 
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CORPORATIONS, THEIR RIGHTS, POWERS AND DUTIES. 

1. A corporation whose term of existence is limited to a number of years, 
may, nevertheless, purchase and hold land in fee simple, when authorised 
by its charter. Rives v. Dudley, 126. 

2. A charter of incorporation creating a company for the purpose of effect- 
ing a communication by a plank road between designated points with 
the privilege of taking tolls, does not authorize the company to establish 
a stage line upon their road, nor to contract for carrying the United 
States mail. W&waZl v. The Greenville and Raleigh Plank Road C m  
puny, 183. 

Vide CON~TRUCTION OF A CHARTER. 

COSTS. 
Although it is usual, in suits against executors and administrators, for the 

settlement of estates and the payment of legacies, to direct the costs to 
be paid out of the fund, yet, where the estate is very small, an executor 
who makes costs, by relying upon an unreasonable objection, will be de- 
creed to pay them personally. Benick v. Bowman, 314. 

Vide ARBITRATION, 7. 

COURT OF EQUITY-SALES BY. 
1. A court of equity has power to set aside a sale made under its order, as 

well at the instance of the purchaser, as of the owner of the property. 
Clayton v. Glover, 371. 

2. A court of equity has no power to order the sale of land, for the pur- 
pose of converting it into more beneficial property, where it is limited in 
remainder to persons not in esse. Watson v. Watson, 400. 

3. Where landsare ordered to be sold for partition by rt court of equity, 
the authority of the court to set aside an inchoate sale, and to order a 
re-opening of the biddings, applies as well to cases where all the parties 
are adults, as where some of them, or all, are infants. Bod ex parte, 482. 

CREDITORS. 
Plaintiffs in a court of equity are only bound to show that they have re- 

duced their debts to judgments, when they sue as creditors, to obtain an 
equitable Ji. fa. where property cannot be reached by a Ji. fa. a t  law, 
or where they sue to have the rights of their debtor declared and incum- 
brances removed, so as to make the property bring a fair price. Potts v. 
Blackwell, 449. 

Vide FRAUDULENT CONVEYANCE, 1, 2, 3 ; TRUSTEES, 1. 

COVENANT. 
1. Where, by 'the terms of a covenantto convey land, it is provided that 

the vendor is l L  to make a deed when called for," the vendee may demand 
a deed before the purchase-money is paid. Simmons v. Sprz~ill, 9. 

2, Where, however, the vendee has sought the aid of the Court, and it ap- 
pears there is danger of the purchase-money being lost by his insolvency, 
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the Court will not permit him to receive his deed, until the money has 
been paid, or tendered. Ibid. 

Vide STATUTE OF FRAUDS. 

DEBTS-FUND TO PAY. 
Where a fund was ordered to be raised for the payment of debts by  the 

hires of certain slaves, and it turned out that the debts were greater than 
the value of the slaves, it was ordered that they should be sold for the 
purpose of paying the debts. Shaw v. McBryde, 173. 

DECREE. 

Where the object of a suit was to enjoin the collection of a note, upon the 
ground of a counter claim in favor of the maker against the holder, a 
reference to a commissioner to state an account between the parties, a 
report and a confirmation thereoq before replication is entered and the 
cause set down for hearing, could not be considered as being intended as 
an  adjudication upon the merits. Carter v. Privalt, 345. 

Vide PLEADING, 4, 6 ; TRUSTEES. 

DEDICATION TO PUBLIC USE. 

1. Where the owner of land sells lots along a space held out by him as being 
intended for a street or public square, and people build houses and make 
improvements along or about the same, relying on such assurance, there 
is forthwith a dedication of such space to the public use, and he will be 
estopped from hindering its use in that way. Biwes v. Dudley, 126. 

2. But a permission, by the owner of land, to an incorporated company to 
build a toll-bridge on his land for their gain, does not come within the 
principle of such dedication by estoppel. Ibid. 

DEED OF TRUST. 

1. Where there is a provision in a deed of trust, that certain debts, naming 
them, are to be paid, and a further provision, that the debts shall be paid 
as  they fall due, and some of the enumerated debts are due at  the time 
of making the deedof trust, these latter are to be paid. &filler v. C71erry, 24. 

2. Where a surety assents to a deed of trust, which gives him a pieference 
over other sureties as to a large part of his liabilities, and is insisting on 
this preference against other sureties, he shall not be permitted to dimin- 
ish the fund, which, in part, consisted of a debt due by himself to the 
maker of the deed, by setting it off with other liabilities to him, not se- 
cured by the deed. Ibid. 

3. A provision in a deed of trust to secure certain persons in sums due 
them, and against certain existing liabilities as sureties, also against fu- 
ture liabilities which they may incur as sureties, and future debts that 
may be justly due them, there being no allegation, or pro0 fof fraud, is 
valid, and will be enforced in a court of equity. hwi?z v. TVilson, 210. 

Vide ACQUITTAXCE; DESCRIPTION OF A DEBT, 1, 2 ; FRAUDULENT CONVEY- 

ANCE, 1, 2, 3. SECURITY-STIPULATION FOR. 
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DEMURRER. 

An answer filed to a bill after there has been a demurrer, or at the time of 
demurring, over-rules the demurrer as to such answering defendant ; but 
if he be a merely formal party, against whom no. relief is prayed, the 
cause will not be retained on his account, if the demurrer of the others 
were sufficient to overthrow the equity of the bill. Brown v. Pratt, 202. 
Vide PLEADING, 2. 

DESCENTS. 
1. Where land was devised to a grand-son by his paternal grand-father, 

and the devisee died in the life-time of his father, it was Held that the 
devisee not being an heir, or one of the heirs, of the devisor, the estate 
passed to his uncles and aunts on the mother's side as well as those on 
the side of the father. Osborne v. Widenhouse, 238. 

2. The surviving father or mother of one seized of land, who dies without 
leaving issue capable of inheriting, or brothers, or sisters, or the issue of 
such, will take the inheritance under the proviso in the 6 Rule of the 
chapter of descents, (Rev. Code, ch. 38) without regard to the question 
whether such parent is of the blood of the purchasing ancestor. Mcicli- 
c7tal v. Noore, 471. 

DESCRIPTION OF LAND. 
In  a covenant to sell land, it is sufficiently certain to describe it as theland 

"whereon the vendor resides," or as the "A. B. farm," provided the 
tract thus called, is capable of being otherwise sufficiently identified. 
Simmons v. Spruill, 9. 

DESCRIPTION OF A CLASS. 
Vide CON~TRUCTION OF A WILL, 1. 

DESCRIPTION OF A DEBT. 
1. Where, a debt was truly described in a deed of trust, in every essential 

particular, except by its date, it will be permitted to come in, and will 
be considered as running to maturity from its true date, and not from 
the mistaken date set out in the deed of trust. Miller v. Cherry, 24. 

2. Where there are contradictory descriptions given of a thing, that de- 
scription will be adopted, which, in its nature, is least liable to error. Bid. 

3. A debt described properly in a deed of trust as to the amount-as to the 
time of its falling due-as the object for which it was created-as to the 
names of the makers, and as to the corporation for whom the debt was 
contracted-ehall not be rejected because of a variance in the description 
of the name of the payee from the true name. Badner v. Pike, 306. 

DESCRIPTION OF A FUND. 
A provisoin in a will that L 1  all the money that I have on hand, or loaned 

out," shaU accumulate for ten years, will embrace all t h  funds of the k s -  



INDEX. 

tator from whatever source arising; especially where such a construc- 
tion is necesswy to prevent an intestacy as to a part of the estate. Ap- 
ple v. Allen, 120. 

DIGNITY OF DEBTS. 

The claim which a wife has against the administrator of her husband for 
money arising from the sale of her land which he had received, is a sirn- 
ple contract debt, and must be so treated in the course of administra- 
tion. Bateman v. Lalham, 35. 

DIVORCE. 

Vide PRBCTICE, 6. 

DISTRIBUTEES. 

1. A woman, in contemplation of marriage, conveyed land and slaves in 
trust for her sole and sepaiate use, with powcr to dispose of thesame by 
mill or deed, and in defanlt of such d~sposition, then to her issue, and in 
default of issue, then to her 7~eir's-at-law and clistribulees; she died with- 
out having disposed of the property and without issue ; Held, that the 
husband took the slaves under the above limitation in preference to the 
next of km. Boyd v. Small, 39. 

2. Under the statute of distributions, the word "dis t r ib~~tee~"  is a word of 
limitation, and not a word of purchase, and, in its use under the statute, 
the rule in Shelly's case has a like operation with respect to personalty, 
as the word '( heirsff has at  common law with respect to land. Ibid. 

DOMICIL. 

Vide LEX LOCI. 

DOWER. 
Tide COXSTRUGTIOX OF A WILL, 15. 

ELECTIOX. 

1. Where a testator, by his mill, gave a slave to A, ~ h i c h ,  after the date 
of the mill, he gave by deed to B, having by the same will given lega- 
cies of greater value than the slave to B, there is no construction author- 
ised by the Act of 1844, (providing that a mill shall speak and take effect 
as if made iinmecliately before the death of the testator ; Rev. Code, ch. 
SS, sec. 3), that can require B to elect for the benefit of A, between his 
legxies under the will, and the slave conveyed by the deed. Robbins 
v. TT?nindZy, 2%. 

2. The act of 1844, ch. 88, sec. 3, relates to the subject matter of the dispo- 
sition only, and does not, in any manner, interfere with the construction 
in regard to the objects of the gift. Ibid. 

Vide PROCEEDS OF TEE SALE OF LAXD. 
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EJIANCIPATION. 
Chlldren of a female slave directed by will to be liberated, born after the 

making of the will and before the death of the testator, are not entitled 
to their freedom. Leary v. ATash, 356. 

EQUALITY OF DIVISION. 
Vide COXSTRL~I~TION O F  a WILL, 8. 

ESTOPPEL. 
1. One who has entered into a deed, as a trustee, will not be heard to gain- 

say the title of the property conveyed to him by the deed. df i le ran  v. 
Afelvin, 195. 

2. Where a woman, upon the eve of marriage, mads a conveyance of pro- 
perty to a trustee, to which she then had no right, but to which she af- 
terwards acquired a right, IIeleld that the property passed to the trustee 
by estoppel. Benick v. Bowman, 314. 

Vide PLEADING, G. 

EXECUTOR-ASSENT OF. 
Where an estate in slaves and other chattels is linxted in remainder after 

the expiration of a llfe-estate, an executor may safely deliver the proper- 
ty  to the life-omner without clualifying his assent. The ulterior devisee 
who fears the removal of the property, can protect hisinterest by apply- 
ing to the courts of equity. Apple v. Allen, 120. 

Tide IXTEREST ; MARSHALLING ; REMAINDERS, kc., 4 ; SUBSTITUTION, 1. 

EXPENDITURES. 
Vide GUARDIAN AND WARD. 

BEME COVERT. 
1. The words 'l for her sole and separate use" when applied, in a will, to an 

unmarried female, do not create any such separate interest as upon her 
marriage afterwards, will prevent the property from vesting fully in her 
husband. Apple v. Allen, 120. 

2. The words which negro I design for the benefit of A. Y. (a married 
woman) and her children, and not to be subject to any debt or debts 
which J. Y. (the husband) may contract, or have contracted," were 
Held sufficient to give a sole and separate estate to the wife and a remain- 
der to her children. Young v. Young, 216. 

3. A bequest to six sisters, one of whom was married, "not to go to any 
but my sisters directly and their progeny, and not to their husbands," 
was Held to confer a sole and separate estate for life, as well upon the 
unmarried sisters, who might thereafter marry and have children, as 
upon the married one. Bridges v. TVilkins, 342. 

4. Where slaves were bequeathec! to a trustee for the sole and separateuse 
of a feme covert for her life, with a remainder to her children, money 
arising from the hires and profits of such slaves in the life-time of the 
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feme, if in the hands of a trustee, goes to the wife's representative, where 
it would, in the first place, be liable to  any debt she might have con- 
tracted in anticipation of the fund, and then become the property of the 
husband, jure mari2i. Powell v. Cobb, 456. 

FRAUDTTLENT E3fANCIPATION. 
1. A bequest of slaves, with a provision by which they may be supported 

without working like other slaves, is a violation of the policy of the State 
and void. Leu v. Bown,  141. 

2. A bequest of two hundred acres of land and three thousand dollars, with 
a family of slaves, who were valuable, with a provision that on the death 
or insolvency of the legatee, one of the slaves should select an owner, 
who was also to take the land and money, with an injunction that the 
slaves should be treated kindly and humanely, is manifestly for the ease 
and benefit of the slaves and against the public policy. Ibid. 

FRAUD AND FRBUDULENT CONVEYANCES. 
1. Where an insolvent person purchased a stock of goods in a distant mar- 

ket, and immediately, on getting home, conveyed them in trust, partly 
to secure a feigned debt, and stipulated in the deed for his possession of 
them, for sixteen months, without any explanation or reason given to 
rebut the presumption of fraud arising from such provision, IIeZcl, that 
the deed was void as against creditors. Grimsky v. Hooker, 4. 

2. A creditor, in order to reach property which has been fraudulently con- 
veyed, mz1,st take hoZd of theproperty by getting a judo nment and eeiz- 
ing i t  under an execution. A second conveyance to such creditor, or 
for his benefit, by the fraudulent grantor, will give no lien, or title, to the 
property. Ibid. 

3. Where, after a creditor had commenced an action, and before he could 
get a judgment, a trustee in a fraudulent deed of trust sold the property, 
and put it out of the reach of the execution which afterwards issued, 
Held, that such trustee was liable to the judgment creditor, to the amount 
of the property sold by him. Ibid. 

4. Where a party to a suit in court, falsely represented to another party, 
an ignorant female living out of the State, that a certain question had - 
been decided against her, and thus obtainecl from her an assignment of 
her interest which was worth $1200, for sixty dollars, the Court of Xclui- 
ty will enjoin him from taking from the clerk's office more than lie paid 
for the claim with interest. Stewart v. IIubburd, 186. 

5. Where one of two partners, by mortgage deed, conveys to the other, 
partnership effects, to secure debts alleged to be due from the one to the 
other, which deed and effects are assigned to bonu fide creditors of the 
mortgagee, to secure debts due from him to such creditors, such convey- 
ance was Held to be valid against creditors of the firm, who had acquir- 
ed no lien. Potts v. Blackzuell, 449. 

6. A trustee, or mortgagee is a purchaser for a valuable consideration, with- 
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in the provisions of the 13th and 27th Elix., but B seems he takes subject 
to any equity that attached to the property in the l~ands of the debtor, 
from which he cannot be discharged by the want of notice. Ibicl. 

7. Where persons are in pari delicto in the commission of an illegal act, and 
one gets an advantage of the other, equity d l  not interfere to relieve ; 
but where they are not equally in fault, as where one is old, ignorant, 
dependant and unduly influenced by the other, equity will afford relief 
against hadship and imposition growing out of the illegal transaction. 
Pinckston s7. Brown, 404, 

8. Where a11 ignorant old man was induced to execute a deed, surrendcr- 
ing to his children a large fund to which he was entitled, by being in- 
formed by them of the opinion of a lamrer whom they had employed, 
and in vhom he had great confidence, which opinio~l was, that he had 
no  riglit, and by the false representation of one of his children as to what 
they had agreed to give him, and as to the purpose for which the deed 
was  to be used, a court of equity will disregard such conveyance as be- 
ing against conscience, and decree the fund as if the conveyance did not 
exist. Poxell V. Cobb, 456. 

Tide MARRIAGE  DEED^ 1, 2 ; PAROL CONTRACTS AS TO LAND ; PRACTICE, 6. 

GIFT-CONFIRMATION OF. 
Vide CONSTRUCTION OF A WILL, 2. 

QRATUITOUS IMPROVEMENT, 
Where an incorporated company entered upou the land of a feme covert 

with the consent of her husband, and built a bridge on the same, without 
any  conveyance from her, and without any condemnation by legal pro- 
ceeding, and without any compensation, she, and her heirs, had a right 
to convey such bridge and its appurtenances, with the land. Rives v. 
Dudley, 126. 

Vide DEDICATION. 

GUARDIAN AND WARD. 
A Court of Equity will not sanction ah expenditure by a guardian, or trus- 

tee, beyond the income of the estate in his hands, except in a case of 
physical aecessity ; as where the ward, or cestui gque trust, from weakness of 
body, or mind, was unfit to be an apprentice. Johnston v. Coleman, 290. 

Vide MISTAICE, 3 ; PLEADING, 5. 

HEIRS-HEIRS OF THE BODY, &c. 

Vide LIMITATIONS IN REMAINDER, 1, 4, 7, 8; REMAINDER, kc., A 

HIRES OF SLAVES BEQUEATHED. 
Vide COP~STRUOTION OF A WILL, 11 

HUSBSND. 
Vide D~TRIBUTEES, 1; XARRIAGE, &c., 1, 2 



FLLEGIQIMATE CHILD. 
Where a testator by his will gave property to a son and three daughters, 

with a provision that, on the death of either of then1 intestate, or with- 
out heirs of Iris or her body, his or her share should go over, it was Held 
that the intention was not that it should go over on the death of the 
mother of an illegitimate child, but that the latfer was entitled to his 
mother's share. Widy v. Priest, 383. 

SMPERTINENCE. 
1. Where Li impertinent" matter is introduced icto the pleadings, it is, ac- 

cording to the course of the Court, to be stricken out at the expense af 
the party introducing it. Powell 1.. Cobb, I. 

2. No matter is impertinent, however scandalous it may be, or however 
much it may tend to degrade, provlded it bears upon the point about 
which the parties are at issue. Ibid 

IMPOSISITION. 
Vide FRAUDULENT C O N V E Y A N ~ S ,  4, 8. 

INADEQUACY OP PRICE. 
Vide CONPROMISE, 3 ; FRBUDULEYT CONVEYANCE, 4. 

INDEMNITY. 
Vide LEGACIES-PAYMENT OF. 

INFANT. 
Vide PLEADING, 6. 

INCREASE 02 SLAVES. 
Vide CON~TRUCTIOX OF A WILL, 9. 

INDEMNITY. 
Where a debtor purchased a note on his creditor with the purpose of vsing 

i t  as a set-off, but transfers it to other bonu $de creditors, although the 
effect may be to cut such creditor out of his debt entnely, he has a right 
to do so. Curter v. Privatt, 315. 

Vide SUBSTITUTION, 2. 

INJUNCTION. 
1. An injunction to prevent the setting up of a fraudulent deed, embracing 

the whole estate of an old man pa& the age of active labor, is a special 
one, and the bill of the plaintiff may be read as an affidavit in reply to 
the defendant's answer. Peterson v. Jlallhis, 31. 

2. The mischief in such a case is irreparable, and the injunction will be con- 
tinued to the hearing. Ibid. 

3. A non-resident who has not a sufficiency of property or effects within 
this State, to make good damages for the breach of a covenant for quiet 
enjoyment, will be enjoined from collecting the purchase-money for land, 
where the title is defective. Rz&~cdsm v. William, 116. 
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4. A bi alleging that a trespasser was about to commit irreparable injury 
by boxing and working turpentine trees, and by cutting timber and 
making staves on land fit only to be cultivated for these products, with- 
out an averment of the defendant's insolvency, will b~ dismissed on mo- 
tion. Cause v. Perkins, 177. 

5. In a bill for an injunction to prevent slaves from being taken out of the 
State, an allegation that the defendant was about to sell his perishable 
property, and that it was rumored he was about to remove, and that 
plaintiff believed if he did so, he would carry off the slaves which he 
held for life only, mas deemed sufficient ground for the issuing of an in- 
junction, and, not being met by the answer of the defendant, though it 
denied the intention of removing, the injunction was ordered to be con- 
tinued. Swindall v. Bradley, 3.53. 

6. On motion to dissolve an injunction, where the mischief, arising from 
the act complained of, would be irreparable, the settled practice is for the 
plaintiff to read affidavits in opposition to the answer. Bid. 

7. Where a bill was filed by the purchaser of land at a sheriff's sale, pray- 
ing an injunction to restraln one, who entered under the former owner, 
fi.om cultivating turpentine trees, upon the allegation of irreparable mis- 
chief from the defendant's insolvency, and it turns out that the defendant 
entered by virtue of a lease of the trees for making turpentine, made be- 
fore the sheriff's sale, it was Held that it would be inconsistent with the 
relief sought by the bill, to decree the appointment of a receiver of the 
rent to secure its payment to the reversioner. Burns v. Campbell, 410. 

INSOLVENT EXECUTOR. 
Vide ASSETS. 

INSOLVENCY OF A VENDEE. 
Vide COVENANT, 2. 

IRREPARABLE INJURY. 
Vide INJUNCTION, 1, 4, 6, 7. 

INTEREST. 
Where the purchaser of an equity of redemption, tendered the mortgage- 

money upon a condition which he had no right to make, he cannot, on 
its being refused, insist on an abatement of the interest. Rives v. Dud- 
ley, 126. 

Where a legacy is charged with a certain sum, bearing interest from a giv- 
en day, which is long before the death of the testator, but it appearing 
that the said legacy had been advanced to such legatee before the day 
specified for interest to accrue, Held that he was properly chargeable 
with interest from that day. Patton v. Patton, 330. 

Vide CONSTRUCTION OF A WILL, 12. 

ISSUE SENT TO A COURT OF LAW. 
Vide PRACTICE, 6. 
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INTESTACY-PARTIAL. 
Tide CII .~GF OX AN ESTATE; CONSTRUCTION OF A CHARTER. 

JUDGMENT AT LAW. 
Vide C R ~ I T ~ R S .  

JURISDICTION. 
1. This Court will not drive a party to seek redress in the Courts of anoth- 

er State, ~vheil a lcss circuitous and better remedy can be given in our 
own Courts at lcss cost. Richardson u. TVilliams, 116. 

2. Where a Court of Equity has acquirrd jurisdiction of a cause by the ob- 
ligor in a boncl's gettiug possession of the paper and pretending it was 
destroyed, it will not lose it afterwards by Ins personal representative 
prodocing the obligation. Ifinalin v. Hanzlin, 191. 

3. Generally, the next of kin cannot sue the debtor of the intestate, but 
m-here an a?ministrator is manifestly under the influence of the debtor, 
and that influence has been collusively exercised to the injury of the next 
of Bin, they may, in equity, llave an account against the debtor. Flem- 
ing v. iIfcKessoo 3 1 6. 

LACHES. 
TTicle SPECIFIC PERFORMAWE. 

LAND-SALE OF BY COURT. 
Tide COURT OF EQUITY, 1, 2, 3'. 

L-4WS OF ANOTHER STATE. 
Where a bill sets up a title in remainder to slaves, under a deed made in 

another State, there not being any allegation that the common law does 
not prevail in such State, the presumption is that it does prevail 
there, and therefore, that there can be no limitation in remainder of per- 
sonal property by such deed. Brown v. Pratt, 202. 

LEGACY-LAPSED. 
Vide R E S I ~ ~ A R Y  FUND, 2, 4 

LEGACY--4BATEMENT OF, 
1. Where a fund was ordered by will to  be raised for the payment of debts 

by the hire of certain slaves mtned, with a limitation over when the 
necessary amount was raised, and it turned out that the indebtedness 
was greater than the whole value of the slaves thus set apart, the court 
ordered them to be sold in  toto, and their values applied to the payment 
of the debts. Shaw v. dlcBi*ide, 173. 

2 A house ordered by a will to be removed from one tract of lan& to an- 
other and given with the latter tract to a legatee, was held 60 become 
personal property when it was removed, a d  must abate with the specific 
legacies of personal property. Ibid, 

4 
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LEGACY-ADEMPTION OF. 
Vide MORTGAGE. 

LEGACY TAKEN FOR DEBTS. 
Unless otherwise provided in the will, gencrsl legacies will be taken for the 

payment of debts before specific legacies, and the legacies of personal 
property will be taken before those of real estate. Shaw v. XcBrid~, 
173. 

Vide LEGACIES-ABATEMENT OF. 

LEGACIES-PSYMEXT OF. 
Where specific and pecuniary legacies were given absolutely, by will, with 

executory bequests over upon specified contingencies, all that the execu- 
tor is required to do is to deliver the property to the first taker (he giv- 
ing a receipt). H e  has no right to exact a bond for the security of the 
ulterior daimants, but they must look to the protective aid of tile court 
to  secure them from loss by removal, waste or destruction, as the case 
may arise. Wlia?ns v. Cotte~z, 393. 

Vide CONSTRUCTION OF A WILL, 13. 

LEGACIES. 
Vide INTEREST. 

L E X  LOCI. 
Personal property arising in another State to a married woman domiciled 

with her husband in this State, belongs to the husband according to our 
laws, and is not governed or controlled by the laws of the State from 
which it was derived, XcLeun v. ETurdin, 204. 

Vide Laws OF ANOTHER STATE. 

LIEN.  
Vide FRAUDULENT CONVEYAXCE, 2, 3, 5 ; SECURITY-STIPVLATION FOR. 

LIhfITATIONS IN REMAINDER. 
1. A limitation by will, to the heirs, or the heim of the bocltj, of one known 

by the testator, a t  the time of the making the will, to be aiive, is con- 
strued to mean the children, and the descendants of deceased children, 
of such person. &'night v. linight, 167. 

2. Where a legacy is given to a class, if there be no intermediate estate, the 
class is enumerated at the death of the testator; but mhere thcre is an 
intermediate estate, the class is enumerated at  the end of such interme- 
diate estate. a i d .  

3. The next of kin of one of the class, who is since dead, TI-l-hether born be- 
fore the termination of the intermediate estate, or after that event, are 
entitled to his share. lbid. 

4, A limitation of slaves or other chattels in a bequest, or a conveyance in 
trust, to a mother and her children, while she has children, will, as a 
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p ? e r a l  rule, mnke her and her cliililrcn take as tcnnats in commoi~ ; but 
if the primary ol~jcct of the testator, or grantor, appear to have been to 
proviile for the motllc~,, and that object would be clekntcd by such con- 
struction, tlicn s11e sllall take the w11o:e prope~ly for liib, ~ i i t l i  the re- 
mninder to her cliililrei~. C:mnut T-. .J(CCLI.~S, 416. 

5. A deed nmle in 1835, cocx-eg-ing a slave to a inan and one's wife ': du- 
ling their joint llfe-time a d  no longer," pnsscs the entire inte~est  in the 
slave, i1ot11-itlistan~liilg t lx  attempted rest1,icticn. iJTezceZl v, 9'h~lor.  374, 

A'ote. The E e ~ i s e d  Code, ell. 37, scc. 21, raiies froin the Rev. Statute ch. 
37, see. 22, mid n-onld rqnire,  on a deed made since the latter went in- 
to efkct, a different construelion fi,om that given in this case. Ibicl, 

6. Kliere a gei3eral right of disposition is given to the talicr of an estate, a 
contingent liiiliitation iu reniamder is inoperatire and mid, but a limita- 
tion to one, and if lie sl~ould die b c i o i ~  arriving at  hll  age, or if he should 
nrrire at full age, and aftcra-ards die intestate and without issue, theu 
to A, G, and C in rcmai~iclcr,  as De7d not to give a general right of 
dispositioi?, but that the linlitation orel. T T - ~ S  valid. Ih71 v. Ilobi7zson, 348. 

i. Ill a conihtiolld lirl1it:~lion of nu cstaic, if t!~e person to take is certain, 
liis ~ c p r e s c ~ i t a t i ~ e  is entitled to the interest lirilitcil to him, althougll he 
died bdorc the Ilappenii~g of the erent ou rn11ii;ll thc estate in remainder 
was to vest in possession, Ibicl. 

8, A L e q u s t  to the tcstntor's six sisters and tlicir &sues, in one clause, to 
their chiithen in anotllcr, nncl to tllcir p r o g e ~ ? y  ill a third clause, wliile 
only one of the skters n-as married and liatl issue at the date of the be- 
quest, was IMd to give an estate to each of the sisters for her life, TI-it11 
a remainder to her cl~ililren, applying as n-ell to such of the sisters as 
might thereafter lmarrg and have children, as the one already married. 
Bridges v. TVilJci~~s, 342. 

9. The general rule is, that TI-liere there is a bcqucst to children, and no 
life-estate is interposed, and the period of division is not postponed, only 
tlie cllildren born at  the testator's death can talie. But this rule is va- 
ried where it is manifestly the intention of the tcstator that all the chil- 
dren that may be born of a person, as v-ell as those already born, 
were intended to take. And it is the duty of an esecutol; in paying 
over the shares in such case, to take bond, with seculity, for tile pay- 
ment of tlie shares of children that may svbsequently come into being, 
SJzinn v. iliolby, 491. 

LOST BOYD. 
Vide JURISDICTION, 2. 

XARRIAGE-DEED IN FRAUD CF. 
1. Where, on the day before an inteuded mairiage, the wife secretly made 

a conveyance of her property to a distant relation, which was carefully 
concealed from the husband during his whole life, while he was permit- 
ted to use and treat the property as his own during that whole time, the 
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fact that he had heard fiom rumor that 11% intended wife thus iarended 
to conreg, though lie did not believe it, mas IIe7d not to be a sufficient 
assent to the conveyance to prevent it from being cleclarecl void. SJ~IL-  
cer v. &encer, 404. 

2. For a deed made in contemplation of marriage to have tile effect of bar- 
ring the rights of the husbanci, it must appear that he had kilowiedge of 
the particular deed, and gave 111s assent to it. Ibid. 

NBRRIAGE, VOID AB IYITIO*. 
Vide PRACTICE, 6. 

XARSHSLLKG. 
TVhere there is a fund common ta boih of two charges, and a fund sul,jrct 

" COIll- only to one of them, this separate fund must be applied in aid of tli, 
mon fund. Graves r. Uoward, 302. 

MISTAKE. 
1. ?\%ere the vendor sf a slave, through mistake, suqrise and ignorance, and 

without consideration, inserted iw, the bill d sale, a release af all the pur- 
chase-money, when he had only received a part, he is entitled to relief in 
Equity. Collett v. Bazer,  SO. 

2. Where w~rcls  of inheritance are om~tted in the deed, by the ignorance or 
mistake of the draftsman, a Court of Equity mill supply them. S2wings 
v. Harven, 96. 

3. ?JThere the same person was administrator of a husband, and guardian 
to the heirs of his wife, and he took a receipt, upon a disbursement, inliis 
character of administrator, the onus of converting it into a voucher against 
his wards, on the ground of mistake, is uponhim. Greenlee v. dlcDow- 
ell, 325. 

Vide ARBITRATION, 3 ; SUBSTITUTIOZ~ 1. 

MITIGATION OF DAMSGES. 
Vide ARBITRATIOE~ 7. 

MORTGAGE. 
Slaves were bequeathed by m m e  to the testatar's widow, but afttec the tes- 

tator's death ihey were recovered from the executor by a decree of the 
court of equity, as having been mortgaged to him. It was IleJcl that the 
legatee was entitled to the money paid for the redemption of the slaves, 
but that the legatee had no claim to have the legacy made good in aay 
other way. Lane v. Bennett, 390. 

Vide FRAUDULENT CONVEYANCES, 5. 

MULTIFARIOUSNESS. 
Vide READING, 1. 

NEW TRIAL AT LAW. 
This Court will not set asicle s rercIict obtained in a court of bw by perju- 



INDEX 

ry, and order a new trial, unless the witness, on whose testimony the 
verdict was given, has been convicted of perjury, or has died since the 
trial, so that his conviction is rendaed impossible. Dyche v. Patton, 332. 

NEXT OF KIN. 
Vide CONSTRUCTION QF A CHARTER 

NOTES, CHOSES IN ACTION, kc 
Vide CONSTRUOTION OF A WILL, 3. 

NOTICE. 
8 .  Constructive notice arising from the first purchaser's being in possession, 

must be taken to extend to all the circumstances attending the equity, 
and where these are such as do not affect the conscience of the second 
pnrclmer, the Court will not vacate his purchase. Taylor v. Kelly, 540. 

2. But where the second purchaser protects himself under thedefense that the 
first purchaser gave way to him, on condition of receiving the increased 
price, which was obtained on the second sale, he is bound to see that such 
increased price is made good to the former purchaser. Ibicl. 

3. A purchaser from one who had purchased without notice of a prior equi- 
ty, althongh he had notice of it hirnseq a t  the time of his purchase, is 
nevertheless protected by the want of notice in his vendor. Ibid. 

4. The pendency of an actiau of ejectment brought by the seller against 
the purchaser who had been let into the possession, is no notice of such 
former purchase to a second purchaser. Ibid. 

5. The principle of constructive notice is always resorted to, in order to pre- 
vent the person having i t  from doing an act to the injury of another, 
aud does not apply where the questionis, whether one was barred by his 
assent to a fraud prapticed 011 him. Spencer v. Spencer, 404. 

Vide MARRIAGE, &c., 1, 2. PURCIIASER WITH NOTICE. 

QNUS PROBAXDI. 
Vide PRACTICE, 3 ; MISTAKE, 3. 

"OR" AND lLAND." 
Vide CONSTRUCTION OF A WILL, 14. 

PARENTS. 
Vide SESCEYTS, 2 

PAROL CONTRACT AS TO LAND. 
A. bill charging that the defendant, by false representations and other frau- 

dulent means, had prevailed on a party to convey to him a valuable cop- 
per-mine, which party had, by parol, agreed to convey i t  to the plaintiff, 
cannot be sustained in Equity. Lee v. iWcKenzie, 232. 

PARTNERSHIP. 
Where real property was bought for the purpose of being used by  a cm- 
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gany formed for tlie puypose of carryir~g on a mecllanioal trade, and was 
so used, and had bcen so used, by several companies before this, and v a s  
necessary to the carrying on O ~ , S L I C ~  business, and was mentioned in t l ~ c  
several cleecls to the several partners as a part of tilo eficts of the part- 
ncreliip, it mas LTelcl that there v a s  a trust of such real prolpcrty, by op- 
eratioil of Iarv, for tlie partnership as tenants in common, tl~ougli it had 
not bcen declared in writing. IIrmf 17. JImr'c~rc~, 440. 

tricle F n , i n o c ~ ~ s ~  corvcr izcq 5 ,  G ;  SECURITY, k c .  

PARTIES TO A BILL. 
A hill by a creditor, against a trustee, to subject the resulting trust aria- 

ing after tlie cesiziis p e  imst named in the deed of trust a1.c satisfied, need 
not malre sucli cestuis p e  fmst parties. G'o~xer v. X~~Z:EIZSOI~, 95. 

Tide AVZVDMEXT. 

PER CAPITA AND PER STIRPES. 
1. The general rule is, that where several persons are named in a legacy 

mil11 the cliildre~~ of another, they vil l  all talie,per ccg~ilc!, a11 equal share; 
but mhere these children are ee~era l  tinles n~entioned as a class in other 
clauses of the will, and ecpality requires that they slioulcl bo so treated 
in the clause in clucstion, they will be decreed to take pels stirpes. Oil- 
llam T. Unclerlcood, 100. 

2. The general rule is, that in a bequest to se7-eral, they take per cq~i fc r ,  
but where the words, each an equal share, are used in the designation, 
there cannot be any doubt but that such was the illtcntion of the tcsta- 
tor. Putterson v. AfcUristers, 208. 

3. Where, in the distribntion of a funcl, two daughters are mentioned as 
taking equally with their brothers and sisters, and then is adcled, that these 
shares are not to go to them, but to their children, it was IIekl tliat it 
was intended that they, the clddren, sllould taiieper stiryes, that is, eadl 
class the share at  first designated as their ~~iotlic-rs'. 

PLEADING. 

1. A bill 1s not n~ult~f~.rious because it alleges title to the same funcl in tn-o 
different r~ghts, to wit, as admluistrator and as next of kin. F a d y  T. 

PI iesb, 21. 

2. h delnurier which is bad in part is bad in the whole. l b i d .  

3. A plea in abatement is not required to be supportecl by an answer, es-  
cept where the bill, by way of charge and in anticipation of the matte1 
relied on in the plea, alleges some new matter to avoid its effect. lV1~ed- 
er v. Pber ,  240. 

4. As a general rule, infant plaintiffs are as much bound by a decree as 
persoils of full age ; but they are not so bound in a proceeding by an 



ofiicial plaintiff, though they are styled relators, without the intervention 
of a yoc7zez'n arny. Becton v. Becton, 419. 

5. In  a bill filed by the Attorncy General, or a solicitor, against a default- 
ing guardian, under the act of 1544, ch. 41, the wards are not required 
to be macle parties, and.such a proceeding is not made by the law con- 
clusive upon their rights. B i d .  

6. Wl~ere there was a bill filed and a decree for the settlement of an estate, 
and the executor failed to have himself protected in the dccree against a 
suit for damagcs, in which he wzs prim&-ily liable, but for which the 
cstate would be liable to him, he cannot, without some explanation of, 
or excuse for, his apparent laches, maintain a bill for reimbursement 
against the legatees to whom he has paid thcir legacies. Lumbert v. 
Bobson, 424. 

7. Where a bill was filcd by the purchaser oflancl at a sheriff's sale, pray- 
ing an injunction against one who entered under the former owner, upon 
the ground of insolvency and irreparable injury, and it turns out that the 
defendant entered under a lease f ~ o m  the former owner, Beld tliat it would 
bc inconsistent with the relief sought, to order the appointment of a receiver 
of the rent. Burns v. Cunzpbell, 410. 

PRACTICE. 

1. A Court of Equity will not interfere to prevent a party from dismissing 
his own suit, although it may have been institutecl to establish a second 
equity; for such claimant of a second equity can file a bill against both 
the parties to the formcr suit, and thus recover his interest. Fu71mer v. 
Slreutor, 33. 

2. The Court interferes to protect equitable interests in a suit at law, from 
necessity. Ibid. 

3. Where a person was charged in a bill with concealing or destroying a 
deed, made by him to his mother-in-law, with whom he was residing when 
she died, and in his answer admitted that he had macle such a deed, but 
said that he did not know what hadbecome of it ; that it was only taken 
as a security for money, that he had paid money and clone services to 
the amount of tlle sum advanced, and that he believed that she had de- 
stroyed the deed, that his title might be revived ; Held that the onus of 
proving these allegations rested with the defenclant. Iient v. Bottoms, 69. 

4. Proofs taken in a cause, irrelevant to the issues made by the pleadirqs, 
will not be considered by the Court. FVillis v. Petersolz, 335. 

5. A plaintiff cannot be brought into this Court as a pauper, in a suit trans- 
ferred to the Conrt by consent, or on affidavit. An order in the Superior 
Court authorising a party to sue in that character, extends only to the 
officers ofthat Court, so that such a party is liable for costs in this Court 
if he loses his suit, a id  may recover them if he gains it, notwithstanding 
such order below. Collett v. Fruzier, 305. 
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6. A court wiil not entertain the question of LLnullity of marriage on ac- 
count of imbecility," incidentally, 'but will stay proceedings in the suit ixi 
which such issue is made, that it may be determined by a direct sen- 
tence in either a superior court of law or a court of equity. Williamson 
v. Williams, 446. 

PRESUMPTION OP PAYMENT. 
The payment of a part of a bond within ten years, by an assignee in bank- 

ruptcy, out of the funds of the obligor, and with his assent, repels the 
presumption of payment arising from the lapse of time. Hamlin v. 
Hamlin, 191. 

PROCEEDS PROM SALE OF LAND. 
The proceeds of land, sold for partition, under the provisions of our Act of 

Assembly, to which an infant is entitled, remain real estate until such 
iufant comes of age and elects to take them as money. Bateman v. 
Latham, 35. 

PURCHASING ANCESTOR. 
Vide DESCENTS. 

PURCHASER WITH NOTICE. 
Where a party claimed title to a slave by virtue of an estoppel growing out 

of proceeding in a county court, in a suit to have such proceeding de- 
clared inoperative on account of a mistal<e, the fact, that the purchaser 
had consulted a friend as to the validity of the title under the proceeding, 
previously to the purchase, and, upon their both concurring in the opin- 
ion that it was good, made the contract, was H e l l  to amount to notice 
of the plaintiff's equity, and placed the purchaser in the shoes of the 
vendor. Simpson v. Houston, 494. 

PURCHASE-MONEY. 
Vide COVENANT, 2. 

PURCHASE OF AN EQUITY. 
Vide SUBSTITUTION, 5. 

PURCHA SER CONVERTED INTO A TRUSTEE. 

1. The fact that the bargainor, in an absolute deed, remained in possessiou , 

of the land conveyed, for more than a year after the sale, using it  as his 
own, is dehors the declarations of the defendant, and is inconsistent with 
the idea of a purchase; and if in addition, it be proved that the seller was 
hard pressed for money, that the money advanced was not more than 
half the value of the premises, and that the defendant agreed to execute 
a bond to reconvey, and refused to do it, a sufficient case is made out to 
entitle the plaintiff to a reconveyance on the payment of the sum ad- 
vanced, with interest. Beel v. Bkxck, 427. 

2. To convert an absolute conveyance into a security formoney, &re must 
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be facts and circumstances dehors the deed, showing that it was so in- 
tended, and proof of the declaration of the parties alone will not be suf- 
ficient. Colvard v. JFany-h, 335. 

Vide TRUSTEES, 3. 

REDEMPTION-MONEY. 
Vide MORTGAGE. 

REFUNDING BOND. 
Vide ADMINISTRATOR. 

REMEDY AT LAW. 

Where a bond was made payable to two several obligees, and one of the 
obligees became the administrator of one of the sureties, it was Eield that, 
although the remedy as to such deceased surety was suspended at law, 
yet the right of the obligees to sue the phcipsl obligor in a court of law 
was unimpaired. diicDowel1 v. Butler, 311. 

RElL4INDERS-VESTED AND CONTINGENT. 

1. Where a husband willed his whole estate to his widow for life, with re- 
mainder over, upon the expiration of such life-estate, and the widow, 
dissenting from the will, took a third of the estate, it was Hell, that the 
remainders limited of the other two-thirds, vested in possession immedi- 
ately. ablderby v. Walker, 46. 

2. I t  is a well known rule of construction, that if the expressions in a will be 
ambiguous, and the intention doubtful, the court leans in favor of holtl- 
ing a legacy to be vested, rather than contingent. Deuane v. Larkins, 
377. 

3. A bequest that all the balance of my property shall go to the benefit 
and support of my beloved wife andchildwn during my wife's widowhood, 
and the minority of my chiIdren, but should my wife marry again, she 
shall receive her distributive or child's part of my estate, and should any 
of my children attain the age of twenty-one, then such child or children, 
shall receive his distributive share, it being equally divided among my 
wife and children," was Held to be a vested interest in each of the l eg-  
tees from the death of the testator. Ibid. 

4. Where a testator, by his will, gave slaves to his wife for her life, and 
then to the heirs of his two daughters who were then living, the assent 
of the executor to the legacy of the taker for life, vested the title of the 
property in the children of the daughters, who were living at the death 
of the tenant for life. Freeman v. Okey, 473. 

5 .  Where the testator bequeathed slaves to one for life, with an absolute 
power of disposition, without any residuary clause, and the first taker 
failed to exercise such power, it was Eeld that there mas an intestacy as 
to such prope~ty. IZd. 

Vide LIMITATIONS IN REMAINDER, 7. 
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RESIDUARY FUND. 
1. All personalty which is not effectually disposed of by a will, whether it 

be acquired after the making of the will, or whether it fall in by the 
lapse of a legacy, will pass by.a general residuary clause, unless it ap- 
pear froni the contest that such was not the testator's intention. AlX- 
son v. Al7ison, 236. 

2. A lapsed legacy is more readily included in s residuary clause than one 
that is void as being against the policy of the State. Ibid. 

3. ' The residue of a testator's estate and effects,' nleans what is left after 
all liabilities are discharged and, all the purposes of the testator are car- 
ried into erect. Graves v. Howard, 332. 

4. Where a devise of land fiils, because it is void, or by reason of the death 
of the dm-isee, the subject devolves upon the heir-at-law, and the resid- 
uary devisee is not entitled to it. Lea v. ETOZLYZ., 341. 

5. Where there is no express general gift of the residue, and it appears 
froni the face of the will that certain. slaves, intended to be liberated, 
were not iutended to be included in a clause beqeathing a restricted resi- 
due, such slaves mill not pass by such regtricted clause, but wiIl go to 
the next of kin under the statute of distributions. fiid. 

Tide CONSTRUCTION OF A FILL, 3, 16, 17. 

RESTRICTION OF A LIFE-ESTATE BY DEED. 
Vide LIMITATIOXS I N  REMAINDER, 5. 

RULE I N  SHELLY'S CASE. 

Vide DISTRIBUTEES, 2. 

SALE UNDER EXECUTION. 

Vide SURETY-PURCRASE BY. 

SECURITY FOR FUTURE DEBTS. 

Vide DEED OF TRUST, 3. 

SECURITY-STIPULATION FOR. 
1. A corporation held a tract of land under a bond for title when the pur- 

chase-money should be paid. This equity, it was agreed by the corpor- 
ation, should be mortgaged in behalf of certain individual members who 
were about to incur personal liabilities for the company, and such agee- 
ment was entered in the minutes of the company, and afterwards a deed 
of trust made in conformity therewith. I t  was Held that these members, 
having acted on the faith of the resolution, were entitled to the security, 
and that it was of a nature to be upheld in equity ; also that the deed of 
trust was but a confirmation of the agreement, and had relation to the 
resolution. Mder v. Moore, 431. 

oment 2. Held also that this equity over-reached a lein acquired by a jud; 
creditor, who filed a bill to subject i t ;  he having notice of the prior 
equity. B i d .  
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SECURITY FOR LIFE OWKERS. 
Vide EXECLTOR. 

SECURITY-TITLE RETAINED FOR. 
Vide X ~ ~ T U T ~ G  O F  FRAUDS, 2. 

SEPARATE ESTATE. 
Vide FEXE COVERT, 1, 2, 3, 4. 

GET-OFF. 
Where a debtor purchased a note on his creditor from a tliird person wit11 

the pmpose of using it as a set-off against his on7n note, but ~viLliout any 
agreement to that effect, he is not forbid in equity to transfer i t  for the 
indemnity of other bonn fide creditors, altl~ough the debtor mas insolr- 
ent, and the effect of such tra~isfer would be to cause such c~editor to 
lose the amomt of his note. Carter v. Privalt, 345. 

SETTLEMENT. 

W l m e  there was a settlemcut of accounts between parties, with a ~ i e w  of 
converting an absolute deed into a seculity, the amount settled and agfeecl 
upon, will be prima facie ev~dence of the coirect amount intended to be 
secured. Farmer v. Barnes, 100. 

Tide MISTAIIE, 3. 

SIIERIFF'S DEED. 
Vide COLOR OF TITLE. 

SLAVES. 
Tide E a w ~ c r ~ a ~ r o s .  

SOLICITOR. 
Vide PLEADJ?~.~, 5. 

SI'ECIFIC PERFORMAECE. 
I n  18-14, a par01 agreement was made by thc defendant to convey a body 

of land. I n  1848, the defendant, in writing, recognised the agreement, 
and lx&ssecl a ~villingness to pe~.form it. After this, the plaiatiiT remov- 
ed from t l ~ e  State, and for six years took no steps towards the completion 
of the contract, during w l k h  time the defendant put valuable improve- 
mc:lt,s on the land. I n  1854, the plaintiff filed his bill for a specific per- 
formance. IIdd that the plaintiff llacl laid by too long, :~nd that he was 
not entitled to a specific performance. Francis v. Love, 321. 

STATUTE OF FRAUDS. 

1. The statute of frauds does not require a contract for the sale of land to  be 
under the seal of the party to be charged tilerewith. Simmons v. Spru- 
G I ,  9. 

2. Where the vendor of a tract of land, who is bound under a written cor- 
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enant, to make the title to A on the payment of the purchase-money, 
makes the title to B, who advances the money for the accommodation 
of A, and takes the conveymce under a par01 contract, that he  is to hold 
the land as security for the loan, A is entitled, on tho re-payment of the 
money, to the conveyance, and this contract is not affected by the statute 
of frauds. Cozcsitzs v. PJ'aZl, 43. 

Vide TRUST BY OPERATION OF LAW. 

STATUTE OF LIMITATIONS. 
1. Where an executor qualified in 1841, and a creditor conimenced a suit 

against him in that year, which pended until 1845, when he obtained a 
judgment, and a t  the following Spring Tern] of the Court of Equity, filed 
his bill against a. legatee to follow a part of the assets, (slaves) which he  
had removed out of the State, and sold, 13dd that the statute of limita- 
tions dld not protect, notwitlastanding he had had possession, with the 
assent of the executor, for more than three yeas.  Burmwell v. Thread- 
gill, 50. 

2. Where a person, on his death-bed, eald to a bystander, he owed so much 
to the plainti% (mentioning the sum) as a balance for certain slaves, 
which he had theretofore bought, and that he wished it paid, it was Held 
a sufficient ackno~vledgenient of the debt, to take it out of the statute of 
limitations. Colletl v. Frazier, 80. 

3. I n  Equity, time is not of the essence of a contract for the payment of 
money. ,Scarleit v. Ifi~nLer. 

4. Where a vendee is let into possession, it is taken for granted that each 
party is satisfied, until one or the other moves towards the execution of 
the contract by demanding a specific performance, am1 neither party, un- 
der such circumstances, has a right to insist on a lapse of time as a bar to 
a specific performance. Ibid. 

5. The statute of limitations will protect a person holding possession under 
the legal title, if the conveyance take effect to pass the legal title, and 
ma le  it necessary to convert the party into a trustee against his assent. 
Taylor v. Dawson, 86. 

Where, therefore, a deed in trust was made to secnre bonafide debts, one 
who purchased and took the trustee's title is protected by the statute of 
limitations, however fraudulently he may hare acted in suppressing com- 
petition, and although he bought in the property for the trustor. Jbid. 

6. A trustee who has uever settled his account with the cesiui que trust, or 
closed the trust in any way, but st111 owes a balance, cannot be protect- 
ed by thc statute of limitations, or the presumption arising from the lapse 
of ten years. Fest v. Sloa?$ 103. 

7. Where a party is converted into a trustee on the ground of fraud, the 
statute of limitations will r ~ m  against the claim of the c&ui que trust.- 
Vheeler v. Piper, 249. 

8. Where a father took advantage of the dependent condition of his daugh- 
ter, the clay after her coming of age, to obtain a conveyance from her of 
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a shve, dthoug11 the Court would probably disallow the benefit af the 
statute of limitations wliilc that dependent condition continued, yet upon 
tlle terniinntion of that condition by her getting married, if three yeale 
elapsed before she ancl her husband brought suit, there is no ground for 
the Court's prel-enting the statute fiom tnling its course. Ibi& 

9. Whcre there was an inclefinitc time, within which the mortgagor was to 
redeem a slaw, which was left in his possession, under a special agree- 
ment, the statute of 1830 begins to run fiom the time the mortgagee gets 
possession of the s h e .  Colvard v, if1~2~gh, 335. 

10. \\-here an agent to collect money, took specific chattels in payment of 
the debt, and the principal brought an action at law on the contract of 
agency, cluring the pendency of which more than thwe years elapsed; 
it IT-as Ihld that he might take a non-suit and fol!o~v the property in 
equity and the latter suit having been brougllt mitllin a year after the 
nonsuit, it mas IIeZd further, that it was the same cause of action in both 
 court^, and that the latter suit was within the saring of the statute of 
limitations. 13aZZ v. Davis, 413. 

SUBSTITUTION. 
I. Where an esec~~tor  sens lands, under a mistake of his power, and the 

proceeds are applied to the payment of debts, and the purchaser is evict- 
ed by the heir-at-law, the land, in Equity, will be subjected to indem- 
nify the purchaser to the extent to which it was liable to the debts-the 
purchaser being snbrogated to the nghts of the creditor. &rings v, 

Harven, 96. 
2. Where the sureties of a sheriff have had to pay money for the default of 

a deputy, in not taking a bail-bond from a defendant in a writ, they have 
a right in equity to be substituted to the rights of the sheriff against such 
deputy, and to resort to a fund which he had secured from the defendant 
in the original writ, to  indemmfy himselfagainst the consequences of the 
same default. Blabck v. Peake, 323. 

3. One fund cannot be subjected to the relief of another, upon the princi- 
ple of substitution, unless it be made to appear, clearly, that the former 
fund was liable to the debt which the latter has discharged. Greenlee v. 
d!lLcDowell, 325. 

4. Where an executor made a deed in pursuance of a bond for title 
executed by the testator, with a covenant of warranty, on which he mas 
sued and subjected to the payment of damages, he has a right to be sub- 
stituted to the rights of the obligee, and be reimbursed out of the estate. 
Lambert v. ZTobson, 424. 

5. \There a party purchased, on speculation, a doubtful right of certain 
children to slaves which had been bequeathed by their father to their 
mother, which right was afterwards decided against the purchaser, he 
has no right in equity to claim a re-imbursement for the loss of his money, 
out of the pecuniary legacies left by the mother to such clddrea Ire- 
land v. Fou.st, 499. 

Vide STATUTE OF FRAUDS, 2. 



531 INDEX. 

SURETY-PURCHASE BY. 
Where a principal debtor, with money in his pocket, suffers the property of 

his surety to be sold, and himself becomes the purchaser, it is cloubtf~d 
whether, even ad law, the sale as against the s~~rety,  is not a mere nullity; 
but, certainly, in a Court of Equity, such a purchaser will not be dlowccl 
to set up a title thus acquired against his surety. Perry v. Yurbrough, 
66. 

SURETIES-IXDEhlNITY OF. 
If one surety, by any means, gets a fund belonging to the principal, he is 

not at liberty to take the entire benefit of it, but must share it with his 
co-surety. Leury v. CT~ahire, I f  0. 

SURETY-ASSENT OF, TO A DEED OF TRUST. 
Vide DEED OF TRUST, 2. 

SURVIVORS-LIMITATION TO, 
Where slaves or other property, arc bequeathed to two or more persons iin- 

mediately, as tenants in common, with a hmitation over to the survivors, 
or in case that one or more of them die, it is settled that unless the con- 
trary intent appear from other parts of the will, those who survive the 
testator will take absolutely. Vaccs.9 v. Preereentu?~, 221. 

2. But where, from special circnmstances and express words in other parts 
of the will, it appears that the testator referred to a survivorship to take 
place between legatees after his death, the above general rule does not 
prevail. B i d .  

3. Where A gave a joint estate for life, to his mother and sister, with an 
absolute.estate to the survivor, expressing a belief that he would soon 
die, and that these two objects of his bounty would survive him-appoint- 
ing them his executrices-,niviq them minute instructions as to the man- 
agement of the estate and the selection of their agents-their place of 
residence, and cautioning them against imposition, it mas Held that the 
testator meant to give the property to the survivor of the two who should 
become so by the death of one of them after his death. Bid. 

TIME AS A BAR, 
Vide AGENT, 3. 

TIME;-AT WHAT TIME A SHALL SPEAK. 
TTide CONSTRUCTION OF A WILL, 6. ELECTION 1 ; PRESUYPTION OF PAYMEKT, 

TRUSTEES. 
1. Where the trustee of an insolvent purchased the trust properly at his 

own sale, and procured the decree of a Court of Equity to validate such 
purchase, without making the unsecured creditors (who aloi~e were real- 
ly interested) psrties to the suit, he will not be protected by such decree, 
but, at the instance of such creditors, the property will be decreed to be 
resold. EllioU~.PooZ, 17. 
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2. Where a trustee has been guilty of a breach of trust by  secretly buying 
the trust property at his own sale, in order to avail himself of the cestui 
pue trust's acquiescence in his ownership as a bar to his rights, he must 
show that he fully apprised the latter of the nature and extent of the 
fraud practiced on him. +Vest v. Xloan, 102. 

3. A trustee who purchases at  his own sale, and keeps the cestui pue trust 
in ignorance of the fact, cannot rely upon the statute of hmitatiolls or the 
lapse of time as a bar to an account. Ibid. 

Vide PCKCHASER CONVERTED INTO A TRUSTEE; CO~\'STRUCTION OF A DEED- 

ESTOPPEL. 

TRUSTEE-DECLARED SO BY TIIE COURT. / 

I Vide PUR~UASER CONVERTED, &c., 1, 2. 

I TRUST I N  EXCLUSION OF CREDITORS. 
A conveyance of property in trust to hold the same, and receive the profits 

and apply them to the sole and exclusive benefit of a son who was great- 
ly indebted, does not place it beyond the reach of creditors in a Courtof 
Equity. iMcAL'immon v. Iloqers, 200. 

TRUST BY OPERATIOX OF LAW. 
A trust by operation of law, is not within the scope of the statute of fraud?. 

Hanff v. IZowad, 440. 
Vide PARTXERSUIP. 

1 
VENDOR AND VENDEE. 

Where there is a contract for the sale of land, the vendee is considered, in 
Equity, as the owner, and the vendor retains the title as secority for the 
purchase money. Scadett v. 1z7t~~~ter, 54. 

Vide COTEXANT, 2. 

WASTE. 
vide ISJCNCTIOY~ 4. 

TITORDS O F  INHERITANCE. 
Vide C O ~ S T R U ~ T I O ~  OF A DEi;D, 3 ;  ~ ~ I S T . I I ~ E ,  2. 


