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RULE OF COURT 

Rule 62 of the Supreme Court is as follows: 
Inasmuch a s  all the Reports prior to the 63d have been reprinted by the 

State with the number of the volume instead of the name of the Reporter, 
counsel will cite the volumes prior to 63 N. C. as follows: 

1 and 2 Martin, 
Taylor & Conf. 1 N' 

1 Hayyood " 2 " 

2 " 3 " 

1 and 2 Car. Law Re- 
pository &N.  C. Term \ '' 

'' 

1 Murphey '6 5 " 
2 " 6' 6 6' 

3 " " 7 " 

1 Hawks " 8 " 

2 " 
'6 g '6 

3 " '< 10 '( 

4 " . " 11 " 

1 Devereux Law 12 " 

2 " " 13 " 

3 " " 14 " 

4 " 
' 15 " 

1 " Ep. " 16 " 

2 " 17 " 
1 Dev. & Bat. Law 
2 " 

1 Iredell Law 
2 " " 

3 " " 
4 " " 

9 Iredell Law 

1 :: E,?. 
2 
3 " " 
4 " " 

5 " " 6 '6 fl 

7 " " 

8 " " 

Busbee Law 
" Eq. 

1 Jones Law 
2 " " 3 " 4 ,  

4 " " 

5 " " 
6 " " 

7 " " 
8 " " 

1 " 
2 " E'?. 
3 " " 

4 " "  
5 " " 
6 '" '6 

1 and 2 Winston 
Phillips Law 

' Eq. 

-In quoting from the reprinted Reports counsel will always cite the 
marginal (i. e., the original) paging, except 1 N. C. and 20 N. C., which are 
repaged throughout. without marginal paging. 
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CASES AT LAW 

ARGUED AND DETERMINED 

IN T H E  

SUPREME COURT 
O F  

NORTH CAROLINA 

AT RALEIGH 

-- 

DECEMBER TERM, 1860 

JOHN N. CLARK v. CHARLES LATHAM. 

1. No appeal will lie from the county to the Superior Court which must nec- 
essarily be ineffectual for the purpose for which it was prayed. 

2. The costs allowed against bail, notwithstanding a surrender, etc. (Rev. 
Code, chap. 11, see. 101, do not include such as are incurred on 

account of an improper and ineffectual appeal. 
3. Whether the provision in chapter 10, section 6, Rev. Stat., requiring a 

trial of the pleas, entered by bail, to be had at the first term, is not 
altered by Rev. Code, chap. 11, see. 4, quere. 

SCIKE FACIAS against bail, tried at  the last term of HERTBORD, before 
H o w a r d ,  J .  

The following casc agreed was submitted for the judgment of the 
court: At May Term, 1856, of the county court of Hertford, the plain- 
tiff recovered a judgment in assumpsit against one S. S. Simmons 
for $375 and costs. The original writ in the casc was issued to (2)  
Charles Latham, sheriff of Washington, who returncd it ('Exe- 
cuted," but without taking any bail bond for the appearance of the said 
Simmons, whcreby he became spccial bail for him. A scire facias 
against the defendant (the said Latham) was issued, asking to subject 
him as such bail, and was returned to May Term, 1860, of IIertford 
County court, "Executed." At that tern1 the defendant, by his attorney, 
tendered the pleas, " N o n  tie1 r~cord," "sickness of principal," ((surren- 
der of principal." The plaintiff, through his counsel, moved for a trial 
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of the pleas a t  that term, insisting that the law required a trial at  the 
first term, and that unless the plcas were then verified he was entitled to 
judgnent. That motion was refused by the court, and the cause was 
continued. From which ruling the plaintiff appealed to the Superior 
Court. Upon corisideration of tho case agreed in the Superior Court, 
his Honor ordered the appeal to be dismissed at  the costs of thc plaintiff. 
From which judgment plaintiff appealed to this Court. 

Gar.r.ett for plaintiff. 
T I  v izns ion,  - by., and 11. A. Gilliari f o r  defendant. 

BATTLE, J. An order for the continuance of a cause is regarded as a 
discretionary one, from which no appeal can be taken. Such is, un- 
doubtedly, the general' rule, arid we caunot discover anything in the 
present case which makes i t  an exception. The plaintiff, indeed, con- 
tended in the county court that he had a right to have his cause tried 
a t  the first, or appearance term, and insisted that he was entitled to a 
judgment, unless the pleas of the defendant werc then verified and found 
to be true by a jury. The court refused his motion for a judgment and 
made an order for the continuance of the cause, but whether that was 
donc for the reason that in the opinion of the court the plaintiff was not 
entitled to a trial at  that term, or because the defendant was not then 
prepared with his proof, does not appear. It is merely stated that the 
plaintiff's motion for a judgment was refused and the cause was con- 

tinued. Supposing tlrat the order for a continuance ought not to 
( 3 )  have been madc, how could i t  be corrected in the Superior Court 

upon an appeal? The term of the county court at which the 
plaintiff insisted upon his right to have a trial must necessarily have 
been passed before the cause could be disposed of in the Superior Court, 
and i t  was, therefore, out of tho power of the court to correct the error, 
supposing one to have been committed; hencc, we conclude that no 
appeal will lie from an order of thc county court, where the appeal must 
necessarily be ineffectual for the purposes for which i t  i s  prayed. Wc, 
therefore, approve of the order of the Superior Court by which the ap- 
peal was dismissed. Arid we think it was properly dissmissed at  the costs 
of the plaintiff. The costs which the bail are requircd by section 10, 
chapt,er 11, Rev. Code to pay on the scire facias, notwithstanding they 
may be af t~rwards  discharged by the death or surrender of the principal 
or otherwise, could never have been intended to include such as are in- 
curred by the plaintiff on account of an improper and ineffectual appeal. 

Wc have considered the case as if the plaintiff werc entitled to a 
triill at  the term at which the x i r e  fncias is returned as having been 
made known to the hail; such was his right, undoubtedly, by the express 
terms of Rev. Stat., chap. 10, scc. 6 ;  but in  the Rev. Code the phrase- 
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ology is altered; section 4, chapter 11, enacting that "where any sc i re  
faclas against bail shall be returned 'Executed,' they may appear and 
plead as in  other cases." This seems to put cases of this kind upon the 
same footing with issues in  other actions, which, by virtue of chapter 31, 
section 57, rule 13, Rev. Code, shall be tried at the term next succeeding 
that a t  which they were made up. The decision of this question is 
unnecessary to our judgment in the present case, and we allude to it only 
for the purpose of preventing the conclusion that our opinion upon it 
favors the view taken of i t  by the plaintiff. 

PER CUBTAM. Affirmed. 

J E S S E  HERRINGTON v. SCHOONER HUGH CHISHOLM. 
(4) 

The meaning of the statute, Rev. Code, chap. 7, secs. 27 and 28, concerning 
liens on vessels for repairs, etc., is that the attachment given for the 
enforcement of the lien must be issued so as to have the vessel seized 
before she is allowed to depart from the port or place of repairs. 

ATTACHMENT tried before Howard, J., at the last term of WASH- 
INGTON. 

The attachment was taken out under sections 27 and 28, chapter 7, 
Rev. Code, and levied upon the schooner IZugh, Chisholm, for repairs 
done on that vessel. The repairs were done in the county of Washington 
during 1851, and the attachment was taken out on 4 May, 1858. 
The vessel was owned by one G. L. Moore, a citizen of Martin County, 
in  this State, during the time she was undergoing repairs, and in  the 
course of trade he sent her to Norfolk, in the State of Virginia, where 
she was seized under an attachment issued by the circuit court of 
Norfolk County, Va., upon a personal obligation of the said .Moore, and 
judgment having been rendered thereon for the plaintiff, execution 
issued and she was sold at public auction to one Webb. After this, on 
the return of the schooner to North Carolina, this attachment was 
issued. 

These facts were agreed and were submitted for the judgment of the 
Court; and i t  was agreed, further, that if his Honor should be of opinion 
with the plaintiff on the law governing the case judgment should be 
rendewd for $159, with interest; but otherwise that the proceeding 
should be dismissed. 

The court, on consideration, gave judgment for the plaintiff, and the 
owners of the vessel prayed and obtained an appeal. 

H. A. Gillinm for plaintif. 
Winston, ,Jr., for defendant. 
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P ~ a a s o ~ ,  C. J. The case turns on the construction of the statute, 
Rev. Code, chap. 7, secs. 27 and 28, title, "Attachment," and the 

( 5 )  question is, within what time must the attachment be issusd? 
No time is cxpressed in the statute, and several constructions 

were contended for on the argument, for the purpose of fixing the time: 
1. The time is unlimited and the lien continues, and the attachment 

may be issued at  any time after the work is done or the provisions fur- 
nished-or at  least until there be a presumption of payment-to wit, 
ten years; or the claim is barred by the statute of limitations applicable 
to the action of assumpsit, to wit, three years. 

2. The attachment may be issued within a reasonable time, to be 
judged of by the court, according to circumstances. 

3. The lieu is in presenti, and the attachment must be issued before 
the vessel leaves the port  or the place where the work is done. 

4. The attachment must be issued before the vessel leaves the State 
and goes out of the jurisdiction of its courts, or at  all events, if the 
vessel goes out of the jurisdiction and passes into the han'ds of a pur- 
chaser for valuable consideration, the lien is gono and the attachment 
cannot rightfully issue, should the vessel happen to return to the State. 

The first construction leads so manifestly to an absurdity and to in- 
justice that i t  cannot b~ entertained. Supposc a vessel is repaired in 
Wilmington and goes to New Bern, where provisions are furnished; 
then to Washington, where she is again repaired; and so continuing 
from time to time, and a t  different places to be repaired, furnished, 
equipped, and stored, until she is covered over with liens, as numerous 
as the barnacles on her bottom. The statnte does not make the priority 
of lien depend on the priority of suing out the attachment, but provides, 
"such debts shall have a lien on the ship, ctc., and shall be preferred to 
all other liens thereon, except mariners' wages." Can each and every 
one of thwe different liens be preferred to all other liens? the first to 
all the others? the last to all the others? and the intermediate ones to 
all the others? Or, suppose the vessel be encumbered with liens, is 

sold to a purchasci- for valuable consideration, so as to give him, 
(6)  not a mere lien, but the absolute ownership, does he take, subject 

to all of these liens, in regard to the existence of which no means 
of information are afforded to him? This would be manifestly unjust, 
and get it must be so, if the liens continue, and can be enforced by 
attachment at any indefinite time; for it is decided that a third person 
cannot interplead, on the ground that in a proceeding under the statute 
thc creditor has a right to have his debt satisfied out of the vessel at- 
tached, let it belong to whom i t  may. Cameron v. Brig Marcellus, 48 
N. C., 83. To meet this absurdity and injustice, the counsel admitted 
that the statute was defective and ought to be amended, the failure to 
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fix a time being, as he supposed, an oversight; but he insisted that, as the 
law now stands, the time is indefinite. We certainly cannot adopt this 
construction, if there be any other by which to escape from such gross 
absurdity and injustice; for we are not at  liberty to adopt the sugges- 
tion of an oversight and suppose that the Legislature forgot to insert a 
provision in respect to time. Our duty is to take the statute as i t  is, 
and to assume that it contains all that the lawmakers intended. 

2. The remedy by attachment must be pursued within a reasonable 
time. When the common law imposes an obligation, as for the holder 
of a bill to give notice; or one contracts to do a thing, as to execute a 
deed, and no time is fixed, the law implies that it must be done within 
a reasonable time; but we know of no rule of construction by which the 
words of a statute can be added to and a time fixed by an implication 
of law. The time must be fixed by the words on the construction of the 
statute, and the implication of a reasonable time is inadmissible. So 
this suggestion is as untenable as that in respect to the ten years, or 
the three years as a statute of limitations; but if we were at liberty to 
interpolate, "such lien shall continue, provided the attachment be issued 
within reasonable time," i t  would not aid the attaching creditor in our 
case, because the facts are not set out so as to enable the Court to see 
that the attachment did issue in  reasonable time. The work was 
done some time in 1857, and the attachment issued in  May, 1858. (7)  
We are inclined to think this was not in  reasonable time, con- 
sidering the circurristar~ce that the vessel had gone out of the State. 

In  this connection it may be well to dispose of the fourth suggestion, 
that the lien ceases and the attachment cannot be issued after the vessel 
has gone out of the jurisdiction of our courts, particularly, if she passes 
into the hands of a third person as a purchaser for valuable considera- 
tion. To this the same objectidns are applicable, as above pointed out in 
respect to reasonable time. The statute contains no provision, and these 
words cannot be added by implication, however reasonable it may seem 
to be that such a clause should have been inserted. Consequently, either 
the time is unlimited, or is restricted to the present, i. e., when the work 
is done, or the articles are furnished; so that if the vessel is allowed to 
leavo the port or place, the lien and right to attach cannot be afterwards 
resorted to. 

3. We are of opinion that the latter is the proper construction. 
Several considerations sustain this conclusion: I f  the lien must be 

enforced on the spot, that is, before the vessel leaves the port or place 
of repairs, etc., the absurdity and injustice, which form an inseparable 
objection to the other constructions, are avoided; for the provision, "such 
debt shall be preferred to all other liens, except mariners' wages," is then 
sensible, and is consistent with justice; because persons having a prior 
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lien by mortgage or hypothecation are benefited by having the vessel 
repaired or furnished, so as to enable her to proceed on the voyage, as 
well as the ultimate owners; and the work may very properly be con- 
sidered as done for the benefit of all who are concerned in  her;  in fact, 
the very nature of a lien, "preferred to all other liens," by necessary 
implication nmst be enforced instanter. 

By comparing the statute of New York (Revised Statutes 1829, part 
3, ch. 8, tit. 8, SCG. 1) with the statute under consideration, the first 
section is worded so precisely like the 27th section of ours, as to show 

that the one mas copied from the othor. The second section of 
(8)  the statute of New York restricts the lien to twelve days, where 

the vessel departs from the port of repairs to any other port of 
the State, and i t  is to cease when the vessel leaves the State. I n  place 
of this, the 28th section of our statute is substituted, giving the right 
to issue an attachment, and no restriction as to time is  inserted. I t  
is true, that the statute of another State cannot be used in aid of the 
construction of ours, by adding to or taking from its words, but refer- 
ence may be made to it for the sake of an inference; and i t  is, obviously, 
a fa i r  inference that the restriction in  respect to time was not omitted 
by an oversight, but because i t  was cor~sidered unnecessary, the necessity 
for i t  being superseded by the provision allowing an attachment, which 
follows, as a matter of course, providcd the attachment was required to 
be issued on the spot, and is a n o n  sequitur if the attachment could be 
issued at  any future indefinite time. 

This construction is also sustaincd by a consideration of the object of 
the statute and the mischief to be remedied. The words of the statute 
are, "any ship, etc., within this State," making no distinction between 
foreigm and domestice vessels. I n  regard to the former, the persons 
making repairs, etc., had a lien on the vessel for a prescribed time, 
according to the general maritime law,. and the object of the statute 
was to give this lien a preference over all other liens, except mariners' 
wages, and to give as a cumulative remedy the right to sue out an attach- 
ment against the vessel, which was a quick mode of proceedin? in the 
courts of the State. In  regard to the latter, or domestic vessels, which 
is our case, the general maritime law had no application, "as to repairs, 
etc., in a port in the State to which the vpssel belongs; the case is 
governed altogether by the local law of the State, and no lien is  implied, 
unless to be recognized by that law"; T h e  General Smith, 4 Wheat., 
438; Peyroux v. Boward ,  7 Peters, 341. The common law principles 
of lien in favor of bailees, c. ,q., common carriers, inn-keepers, tailors, 
millers, etc., did not apply, for that is founded on a bailment, where the 

party has the thing in possession, and is allowed to retain it until 
(9)  the charges are paid; whereas, one who makes repairs on a 
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vessel or fun~ishes  her with provisions, coal, ctc., has not the thing 
in  possession, and therefore has no lien according to the local law, 
and is forced to sue the owner or master, as for a personal debt. 
So, in  regard to domestic vessels the object of the statutc took a wider 
scope than simply to make a licn, which was already recognized by 
law, preferable to all other liens, and to give a summary remedy, the 
main purpose being in respect to doniestic vessels to create a licn by 
the local law, by extending to such cases the principle of common law 
in  respect to property which is in possession by bailment, on the ground 
that one who fi~rnishes provisions or rcpairs a vessel, although not in 
possession, comes within the like reason as an inn-kecpcr, who feeds a 
horse, or a tailor who makes or mends a coat, and the remedy is to 
allow t h e  vessel to be taken by attachment, so as to compel paymcnt. 
So the question is  narrowed to this: How far did thc common doctrine, 
i n  respect to bailees, extend? For  there is no ground to assume that 
the Lcgislaturc intended to go beyond it. Tho extent of the common 
law doctrine is settled; such bailees have a. lien which is "preferred to 
all other liens," but it must be enforced on the spot. Jones  v. Thurloe, 
8 Mod., 172. ('By the cuqtom of the realm of England if a man lie i n  an 
inn one night, the inn-keeper may detain his horse until he be paid for the 
expenses; but if he give him credit for that time and let him depart 
without paymcnt, then he has waived the benefit of that custom by his 
own consent to the departure, and shall never afterwards detain the 
horse for that expense." The law has been considered settled ever since; 
see Leigh's Nisi Prius., see. 1495, arid other textbooks. So that the 
object of the statute, and the mischief t o  be remedied, which, accord- 
ing to a well-established rule of construction, is of great weight in 
fixing its meaning (Dwarris on Statutes, 695), show the meaning to 
be to give a lien which is preferred to all other liens, with an exception 
in  favor of mariners' wages (which stands on peculiar grounds), which 
kind of licn, from its nature implies that it shall be enforced 
imtanter, consequently the attachment must be issued so as to (10) 
have the vessel seized before she is allowed to depart from the port 
or place of repairs. 

This construction obviates all difficulty and complication in which 
the subject must otherwise be invol~ed. 

The judgment in  the court below is  reversed, and upon the case 
agreed the proceeding is 

PER CIJRIAM. Dismissed. 
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FRANCES SLEIGHT v. JOSHUA WATSON. 

1. Where A. sent to B. a letter, stating that i f  B. and C. wished to hire any 
negroes for the next year, he would assign as their security, it was 
Held, that the plaintiff having hired certain slaves to B. and C. on 
the faith of this letter, A. was liable on his refusal to sign a note for 
the hire, and that B. and C. having failed to pay at the end of the 
credit (having become insolvent), the measure of damages was the 
price agreed to be paid for the hire. 

2. Held further, that no demand on B. and C. was necessary previously to 
bringing suit. Nor was one necgssary to be made on A. 

3. Held further, that the plaintiff's having received a note for the hire from 
B. and C. after A.'s refusal to sign was no discharge of the latter. 

ASSUMPSIT tried before Dick, J., a t  Spring Term, 1860, of WASH- 
INGTON. 

The plaintiff produced in evidence the following paper-writing : 

"This is to say if Mr. John T. Phelps and Mr. John B. Golett should 
wish to hire any negroes for the next year, that .I will assign as their 
sccurity for such hire. 26 December, 1855. JOSHUA WATSON." 

This irlstrumcnt was written a t  Rilliardstown, in the county of Nash, 
on the day it bears date and sent my mail to ,I. E. Qolett. 

The plaintiff then showed that on 1 January, 1865, he hired to 
Plrelps and Golett three slaves for the ensuing year, at  the price 

(11) of $495 ; that at  the time of hiring said slaves the above instrument 
was shown to her, and that she hired the slaves on the faith of it. 

I n  the month of January Phelps and Golrtt prepared a bond, of which 
the following is a copy: 

$495. On I January, 1857, we promise to pay Franccs Sleight 
or order four hundred and nincty-five dollars, value received in hire of 
negro men, Jordan, Nelson, and Harry, for the year 1856, and we 
promise to furnish said negroes with the usual clothing. 

Witness our hands and seal this 1 January, 1856. 
J~ I IN  B. GOLETT. [SEAL] 

JOHN T. PHELPS. [SEAL] 

Some timo in the same month (January) the defendant wrote his 
name on the back of this bond, but on the next day, hearing that Phelps 
had made a deed of tnrst, he obtained the paper from Golett and erased 
his name. Afterwards, during the same month, the note was tendered to 
the plaintiff, who objected to receiving i t  on account of the erasure of 

8 
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the defendant's name, but on hearing from her son that a gentleman 
of the bar had said the defendant was liable, she took it. Golett paid 
on this bond $185. When the note fell due it appeared that Phelps and 
Golett had both become insolvent and have remained so ever since. 

William C. Sleight, the agent of plaintiff, testified that he told de- 
fendant before this suit was brought that either Phelps or Golett had 
paid plaintiff and that he would have to do so; to which he replied, 
"Plaintiff must get i t  by law." The defendant contended: 

1. That in order to entitle plaintiff to recover, she had to prove a 
demand for .the money on Phelps and Golett. 

2. That no sufficient demand on the defendant had been made. 
3. That the note given by P b e l p  and Golrtt should havc been 

tendered the defendant before suit. 
4. That plaintiff had not shown that she had called on the defendant 

to sign the paper as surety for Phelps and Golett, and that he refused. 
5. That there was no consideration for the promise sued 

on. (12) 
6. That tho taking of the bond with the name of the defendant 

erased discharged the defendant. 
These objections were overruled by the court, and the defendant 

excepted. 
Verdict and judgment for the plaintiff, and appeal by the defendant. 

B. A.  Gilliam and JJines for plaintifl. 
Winston, Jr., f o r  defendant. 

MANLY, J. The letter of the defendant sent to John Golett, under 
date of 26 December, 1855, was a gcneral letter of credit in behalf of 
Phelps and Golett for any slaves they might think proper to hire for 
the year 1856. It is similar to a well-understood commercial paper, 
whereby the person who gives i t  is bound to each and every one who 
may trade with the person accredited upon the faith of it. The specific 
undertaking, through this paper, is to sign with Phelps and Golett for 
any slaves they might hire; which is, in substance, and undertaking 
on the part of Watson to make himself responsible for such hire, by exe- 
cuting with Plrelps and Golett a promissory note or notes for the 
same. The case discloses that the slaves, in point of fact, were hired from 
the plaintiff by Phelps and Golett and delivered to them upon the faith 
of this paper, and afterwards, when the note was presented for the 
signature of Watson, he declined executing it. This was a breach of 
his undertaking, and we think he is responsible in this action for the 
damages. 

It is further stated as a fact in the case, that a t  the time the hire 
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fell due, viz., on 1 January, 1857, Phelps and Golett were both in- 
solvent and have so continued evor since; and upon this state of the 
case, i t  i s  clear that measure of damages is the amount of the sum 
agreed to  bc paid by Phelps and Golett for the hire, less the amount 
actually paid by the latter. This balance was the amount for which 
the recovery was effected, and we see no error in  it. 

The first objection to the recovery, raised by the defendant, 
(13) is that a demand ought to have been made of PheIps and Golett 

before suit was brought. This, we think, untenable. Defendant 
violated his engagement and was in  default when he  refused to sign 
and thus secure the stipulated hire. The measure of the injury, 
arising from this default, was full and complete, when tho hirers became 
insolvent and unable to pay within the period of credit. It was not 
necessary, either as a preliminary to the suit or as proof of the amount 
of dapages, to show a demand and refusal. 

The second objection is also untenable. No demand of defendant 
Watson was requisite. A demand or notice of claim is requisite where the 
party stands in a fiduciary relation to another and, in that capacity, has 
the money or property of the other, in some eases of public offices, and 
between cosureties, when the relation is changed by the payment of the 
debt by one; but no one of these relations, nor any similar one, subsists 
between the parties here. The defendant is bound to keep in mind his 
default, of which he had full eoznizance, and has no right to complain 
that he has not been reminded of it. 

But if a demand in such case were requisite, i t  seems to be fully 
established in this case by the proofs. 'I'hc agent of the plaintiff called 
upon the defendant and informed him that the principals had not paid 
the dcbt, and he, Watson, would have it to do. This is all that is 
necessary -to constitute a demand. 

We do not think there is anything in  the position assumed in the 
third objection. Watson was not a party to the note, and could not 
e,ntitlr himself to its possession as a matter of legal right by a satisfac- 
tion of it. A tender therefore was not obligatory, and, after the answer 
made by the defendant to the demand, would have been wholly imperti- 
nent and useless. 

The proofs in the cause leave the fourth objection without any ground 
to rest on. The note was presented for the defendant's signature, and 

he refused to give it, for the specific reason that one of the 
(14) principles had made a decd of trust. The objection is not that 

the application did not come from the proper source. H e  is 
willing to sign and does sign, and only takes the paper back and 
erases i t  when he heard that Phclps had made a deed. Under the 
circumstances, the principal obligors to the contract of hiring may 
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well be regarded as the agent of the others to get the note promised 
and hand i t  over to the obligee. At any rate, Watson, upon that occasion, 
recognized him as the agent, and i t  is not proper for him now to 
dispute it. I3e dealt with him as such. 

The principles involved in the other two objections cannot be main- 
tained. The right to the use of the slaves for a year was parted with 
by the plaintiff upon the faith of the defendant's promise, and this 
constituted a sufficient consideration for the promise; no other was 
necessary. The taking of the note afterwards in  the condition in 
which i t  was did not waive the legal effect of the promise to sign it, 
especially as it was accepted with an express repudiation of any such 
inferonce. The plaintiff was informed hy her agent that the defendant 
would be still bound, and thereupon and with that understanding she 
took the note. TlLis amounts to no discharge of the defendant's liability. 
There is 

PEE CURIAM. No error. 

A. H. BOND, ADNINISTRATOR, V. J. H. HALL. 

1. To leave a question to the jury, without some evidence bearing upon the 
matter and upon which they might base their verdict, is error. 

2. The presentment and collection of an order by one to whom it was not 
endorsed, prima facie, makes the colIector a debtor to the payee. 

A~SUMPSIT tried before Howard, b., at last Fall  Term of CHOWAN. 
Them were several exceptions to the ruling of his Honor in this 

case, but as only one, to wit, the fourth, stated in the bill is considered 
by this Court, the others are omitted. That exception is  as 
follows: "That there was no evidence to rebut the presumption (15) 
that the order collected by plaintiff's intestate was still unac- 
counted for." The plaintiff had made out a prima facie case by the 
evidence for a coiisiderable sum of money, all of which, except $59, was 
met by evidence that the parties had had a settlement, and the plaintiff's 
intestate had taken a note for the amount referred to by the proof. 
As to the overplus, i t  was attempted to be met by the evidence of one 
Skinner. B e  testified that in  the fall of 1859 the plaintiff's intestate, 
Clayton, presented to him for acceptance an order drawn on him by 
one Rogerson, in favor of defendant Hall  for $80; that he accepted 
the order, and about 1 January, 1860, he called a t  the store of said 
Clayton, when the same order was produced and he  paid it to him 
(Clayton) ; that this order had never been indorsed by the defendant. 

11 
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His Honor, in  respect to this order, charged that it not having been 
indorsed, and having been presented and collected by the plaintiff's 
intestate, the law presumcd that he was acting as agent of the defendant, 
the payee, and therefore they must allow it and find for the defendant, 
unless the evidence in the case satisfied them that the plaintiff's intestate 
had already accounted for it. This was excepted to, as above stated. 

Verdict for the plaintiff, and on judgment being rendered, the defend- 
ant  appealed. 

H. A. Gilliam f o r  plccintif. 
Birres and ,Johnson for defendant. 

MANLY, J. I n  considering this case, we have confined our attention 
to a single exception, the fourth in order, which objects to the instruction 
of the court below, in respect to the money paid on the order for $80. 
The ordcr was drawn by one Rogerson in favor of Hall upon T.  S. 
Skinner, and the latter testified that it was preserlted unindorsed to him 

by the intestate, A. W. Clayton, and that he paid it to the said 
(16) Clayton. This raised prima facie an indebtment to that amount 

from Clayton to Hall. We have examined the statement of proofs 
in  this case and do not find any evidence of a payment, of a credit on 
account, or other settlement of the same. When his Honor therefore 
submitted i t  to the jury to say whether i t  had or had not been accounted 
for, i t  was error. To leave a question of fact to the jury, without some 
evidence bearing upon the matter and upon which they might base their 
verdict, is to invite them to wander into the field of conjecture and 
to act upon the uncertain suggestions there met with. 

The case was admitted to turn in one aspect of it upon the point 
whether the money received by Clayton upon the draft payable to Hall 
was ever accounted for by Clayton with Hall, and this being left to the 
jury without evidence vitiates the finding. Cobb v. Fogleman, 23 
N. C., 444 ; #&ton v. Afaclre, 47 N. C., 320. There must be a 

PEE CURIAM. Venire de novo. 

BENNET HOCKADAY, ADMINISTRATOR OF NORMAN MATTHEWS, V. ANSON 
PARKER. 

Where the land of one of two sureties of a third person was sold under exe- 
cution for the debt, and the other surety bid i t  off, it was Held, that 
a n  agreement for the owner of the land to pay the debt and take an 
assignment of the bid to him was not affected by the statute of frauds. 

12 
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A~~TJMPSIT tried before French, b., a t  last Fall  T e r n  of HARNETT. 
The plaintiff' declared for money paid by his intestato as cosurety with 

defendant for one Strickland. A judgment had been obtained on the 
debt against Strickland and the two sureties, Matthews and Parker 
(plaintiff's intestate and the defendant), and execution thereon 
was levied on Matthew's land, which was sold and bid off (17) 
by Parker and one Stewart. Thcy, after this, camc to an agree- 
ment that Matthews should take the whole debt on himself and should 
satisfy the execution; in consideration of which understanding they 
assigned their bid for his land to him. 

The counsel for the plaintiff rcquestcd the court to charge the jury: 
1. That the agreement of the intestate (Matthews) to satisfy the exe- 

cution upon the assignment of the bid of Stewart and the defendant, not 
being reduced to writing, was void under the statute of frauds. The 
court declined to give this instruction. 

2. The plaintiff then asked his Honor to instruct the jury, that if 
they believed the evidence for the defendant there was combination and 
fraud on the part of Stewart and the defendant, and the plaintiff could 
not recover.. 

3. That if the jury believed that the promise of the plaintiff was 
merely to satisfy the execution, and not to discharge the defendant 
from his liability as surety, the plaintiff was entitled to recover. 

The last two instructions the court declined giving, for the reason 
that there was no evidence to sustain them. Plaintiff's counsel excepted. 

Verdict for defendant. Judgment and appeal by plaintiff. 

Neill McKay for plaintiff. 
N o  counsel for d e f e d a n t .  

MANLY, J. An analysis and proper understanding of the facts of 
this ease will show, as we conceive, that the instruction first, asked for 
by the plaintiff is based upon an erroneous view of their substance 
and effect. The cngagement of the plaintiff's intestate to pay thc whole 
judgment against himself and Parker, as the sureties of Strickland, 
is not a promise to pay the debt of another, but an undertaking 
on the part  of Nlatthews, for a consideration, to makc that debt (18) 
his own in  respect to his cosureties. 

I t  was competent for Matthews to make this arrangement, which was 
simply a mode of making a payment for the assignment of the right 
to call for a title to the land. TIis promise to pay a specific sum to 
Parker for the right would have been obligatory as a promise based 
upon a sufficient consideration moving from one party to the other. I t  
does not change the nature or binding force of the promise, that i t  is to 



IN  THE SUPREME COIJRT. [53 

extinguish a debt which Parker owes to another. I t  is still a mode by 
which Matthews pays his own debt, and the promise on his part is 
simply to that purport and effect. The provision, therefore, of the 
Revised Code (chap. 50, see. 15) opposes no obstacle to the legal 
efficacy of the intestate's agreement. Nor does the eleventh sectiori 
stand in the way; for the Court has repeatedly held that an assignment 
of a bid at  a sale of lands under a fi. fa. is valid without writing. 

The view which we have thus taken of the promise of Matthews dis- 
poses of the merits of the case in respect of all redress i n  a court of 
law. The promise of Matthews being to pay his own debt, i t  follows 
when he paid it, it was not money paid as the cosurety of Parker and 
to his use, for which the statute gives the remedy a t  law, Rev. Code, 
chap. 110, see. 2. The substance of the court's instruction, therefore, 
was correct, viz., that upon the evidence the plaintiff could not recover. 

The dubious aspect of the case has arisen out of the unexplained and 
surprising folly of a man, who, being able to pay, suffers his land to be 
sold at  a sacrifice and immediately buys i t  back at  a great advance. 
We are unable to understand this from anything stated in the case. 
Whether it may not have been effected by combination and fraud 
between Parker and Stewart and others, as suggested in  the second 
prayer for instruction, we cannot say. Such fraud might account for it, 
but wo find no proof to sustain the suggestion. 

The instruction asked for, therefore, in the second place, was properly 
refused by the court, beeause it was hypothetical and without evidence 
to sustain it. I f  there had been evidence, the remedy would probably 

have been held to be in  another forum, wherc the parties might be 
(19) regarded as still standing in the relation of cosuretics, notwith- 

standing the agreement arid promise to the contrary. 
The instruction asked for, in the third place, stands upon the same 

footing with thc last, resting upon no foundation in  the proofs. I t  also 
was properly refnsed by the Court. There is 

PER GURIAM. No error. 

Cited: Peele 1). Po'wcll, 156 N. C., 5 5 8 ;  Handle Go. V .  Plumbing 
Co., 1'71 N. C., 503. 

STATE v. PETER, A SLAVE. 

1. The inference arising against the t ruth of a charge of rape, from a long 
silence on the part of the female, is not a presumption amounting to 
a rule of law, but is a matter of fact, to be passed on by the jury. 
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2. The word, "person," in section 5, ch. 34, Rw. Code (punishing rape), in- 
cludes slaves, free negroes, and free persons of color, as well as 
white men. 

R A ~ E ,  tried before Frencl~, J., at last term of NEW ~IANOVER. 
The rape was alleged to have been committed by the defendant, who 

is a slave, on the body of Narcissa Craig. There was also a count for 
an  assault with an intent to commit rape. 

Narcissa Craig swore that about the first of the preceding May, 
about daylight in the morning, the prisoncr came to her room and had 
carnal knom~ledgc of her person, forcibly and against hcr will; that 
she had on hcr nightclothes a t  the time, and they were made bloody 
by the act of the prisoner; that her fathcr went to Smithvillc before 
day, and shc was left alone; that she told no one of i t  until about two 
weeks afterwards, and then told her aunt, Mrs. Spiver; that her father 
returned home the next day after thc offense was committed and 
she saw him every day for two or three weeks; that whcn the (20) 
prisoner was committing the act she cried aloud; that her cousin, 
Mr. Howard, resided one or two hundrcd yards distance from her fa- 
ther's house and her aunt, Mrs. Spiver, about half a mile; that she and 
Mrs. Howard were not on friendly tcrms; that ~ k t e r  had a wife a t  Mrs. 
Howard's; that she did not like him nor his wife, because they were saucy 
to her;  that four or five days after the offense was committed, Peter came 
to the house where she and her fathcr and brother were and, sitting down 
familiarly in the piazza, had a conversation with her fathcr and brother; 
that shc did not tell her father; because she was afraid and ashamed to 
do so; that her father was drinking when he came home; that  she 
had nevcr had any monthly sickness. 

Mrs. Spiver testified that Narcissa camc to her house about the 
middle of May, and told her of the offensc committd by the prisoncr, 
as she had narrated i t  beforc the court; that she showed her her night 
clothes, and they were bloody; she stated further, that the witness 
Narcissa had nevcr had her monthly sickness. 

Joseph K. Burroughs stated, that ha arrested the prisoner on 6 June, 
and tied him in his kitchen; that he overheard a conversation between 
the prisoner and a negro woman, in  which thc latter said to the former: 
"What did you do i t  fo r?  Did you know i t  would carry you to the 
gallows?" To which the prisoner replied, "I am sorry for it." There 
was some other testimony, not necessary to be stated. 

The counsel for the defendant, insisted that the witness, Narcissa 
Craig, was not to be believed; that the act, if committed a t  all by the 
prisoner, .was with her consent and that her motive in charging the 
prisoner was to conceal her disgrace. 

The court charged the jury, that if Narcissa was to be believed the 
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prisoner was guilty, and they might inquire what motive she had to 
charge such an offense to have been committed on her person by a slave, 
if i t  were not true. The court further charged the jury, that in passing 
on the credibility of the witness, they should take into consideration the 
length of time between the alleged commission of the offense and the 

accusation against the prisoncr; that within four or five days after 
(21) the time stated by the witness, the prisoner went to the house of 

the witness's father and there conversed familiarly with the father 
and brother in  her presence, and that the place where the offense was 
alleged to have been committed was within one or two hundred yards of 
Mrs. Howard's house, where, also, the wife of the prisoner resided; that 
in  passing npon the motive which the girl had to make the accusation and 
as to the allegation that she did so to conceal her shame, they would in- 
quire what evidence there was that she would have been disgraced if she 
had not made the accusation. To this charge the prisoner's counsel ex- 
cepted. H e  also moved in arrest of judgment on the same grounds relied 
on in this Court. 

Verdict, guilty. Judgment and appeal by the prisoner. 

Attorney-General for the State. 
Raker for def~ndant.  

PEARSON, C. J. The fact that the witness Narcissa did not make 
kncwn or complain of the outrage which had been perpetrated on her 
for two weeks was presented to the jury by his llonor as a circumstance 
which affected her credibility. This portion of the charge is excepted 
to, on the ground that hc ought to have gone further and told the. jury 
that her not making an earlier disclosure raised a presumption of false- 
hood, to be acted on by the jury in the absence of any proof to rebut it. 

Tt is not a rule of law that silence, under such circumstances, raises 
a presumption that the witness has sworn falsely. The passages in  the 
books to which reference was made on the argument use the word, "pre- 
sumption," not as a rule of law, but an inference of fact, and treat of 
silence as a circumstance tending strongly to impeach the credibility 
of tho witness, on the ground that a forcible violation of her person so 
outrages the female instinct that a woman not only will make an 
 outer^ for aid a t  the time, but will instantly and involuntarily, after ils 

perpetration, seek some one to whom she can make known the 
(22) injury and give vent to her feelings. The want of this demonstra- 

tion of feeling or "involuntary outburst" is treated of as a cil-cum- 
stance tending to show consent on her par t ;  but i t  is nowhere held that 
this female instinct is so strong and unerring as to have been made the 
foundation of a rule of law, as distinguished from a rule in respect t o  
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evidcnce and the weight to which i t  is entitled, which is a matter for the 
jury. So thai, although we think his Honor would havc been sustaincd 
by the authorities in presenting this circumstance to the jury more forci- 
bly than he did, still the omission is not an error in law which this Court 
has the power to review. 

The motion in arrest of judgment cannot be sustained. It is based 
upon the idea that the word "person" in the statute, in respect to the 
crime of rape, Rev. Code, chap. 34, sec. 5, does not embrace a slave, 
and that the case of slaves is only provided for in the statute, Rev. Code, 
chap. 107, see. 44, which enacts, "Any slave or free negro, or free 
person of color, convicted by due course of law of an assault with an 
intent to commit rape upon tho body of a white female, shall suffer 
death." I f  this position was granted the conclusion would not follow; 
for still i t  would seem that a vcrdict finding a slave guilty of rape 
upon the body of a white female would authorize a judgment, on the 
ground that a rape must of necessity include an assault with an intent 
to commit i t ;  the greater includes the less. 

But this Court is of opinion that the word "person" in chapter 34, 
section 5, does embrace a slave. The word '(person" and the word '(man," 
in  their ordinary signification, include slaves, free negroes, and free 
persons of color, as well as white men, and are to be taken in that scnsc 
in  construing statutes, unless therc is something showing that it was 
not the intention of the lawmakers to use these words in  their ordinary 
signification, and that i t  was not intended to apply to slaves. I t  is 
said that tho intention not to include slaves, in our statute, 
is to be inferred from tha fact that by the other, even assault (23) 
with an intent, subjects the slave to the penalty of death, and 
i t  was a matter of supererogation to include him also in  the former. 
This argument proves too much; for i t  cxcludes free negroes and free 
persons of color, as well as slaves, from the operation of the formcr 
statute, and it is a non s ~ q u i t w  that the latter statutc makes the former 

l 
a matter of supererogation. It is clear the intention was to dcnounce 
the p c r d t y  of death against any person, no matter to which of the 
classes hc belonged, who was guilty of rape, and in respect to the last 
three classes the intention was to go further, and to denounce thc 
penalty of death against all who even committed an assault on a white 
female with an intent to ravish her. 

Thnt i t  was the intention to include a slave by the word "person" in 
section 5, is manifest from the sections which immediately precede and 
follow it-section 4 :  "if any person shall castrate," etc. ; section '7 : 
"if any person shall burn the statchouse, any courthouse," etc.; section 
8 :  "if any person shall enter any dwelling house with intent," etc., "he 
shall suffer death." Can i t  be seriously contended that, as our statute 

2-53 17 
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law now stands, a slave may commit any and all of these deeds without 
being guilty of a criminal offense? 

The counsel for the prisoner rested his position mainly on the 
authority of X. u. Tom,  44 N. C., 214. I t  is there decidcd that the 
word "person," as used in  the act of 1819, Rev. Code, chap. 34, sec. 
60, forbidding any person passing countcrfcit bank bills, did not 
embrace a slave. The decision is put on the authority of 8. v. Small, 
33 N. C., 571. That was an indictment under the statute, Rev. Stat., 
chap. 34, sec. 46, which provides that "when any man shall take a woman 
into his house, or a woman a man," "and bed a d  cohabit together," and 
i t  mas held that from the subject matter and from the punishment, to wit, 
a fine not exceeding $3200, it was to be inferred that the lawmakers did 
not use the ~ ~ o r d s  "man" and "woman" in  ordinary sense; for if so, 
all of our slaves could be indicted, as none of them are married accord- 

ing to law, and therc is no law by which they can be married, and 
(24)' the idea of intending to fine a slam was absurd; as slaves have 

no property. 
8. T. T o m  was governed by this authority, and i t  was conceived that 

the reasoning on which it was decidcd applied with full force, taken in 
connection with the sections which immediately precede and follow it, 
providing against forgery and making counterfeit bank bills, which 
slaves are not usualljr able to do, and in which sections the samp word 
t( person" is  used. From the two eases this legal principle may be 
adduced: Where a statute uses the word "man" or the word "l~erson" 
i n  creating an offense, it embraces slaves as well as white persons arid 
all  others, uidess from the nature of the subject matter and the punish- 
ment imposed i t  appears not to have been the intention to embrace 
slaves. It is  true, the Chief Justice who delivered the  opinion, in  
arguing the question, uses the expression "in carrying out this humane 
policy the courts, in putting a constructio~? upon penal statutes, have 
adopted the principle tlrat slaves arc not embraced unless mentioned; 
they ,Ire not embraced for punishment, but they are for protection. 
This principle was declared by the Court in 8. v. Small, 33 N.  C., 571." 
I t  is obvious the learned Judge had in his mind the principle that, by 
our law slaves are treated as "property," civiliter, but are treated as 
persons crirninaliter, and it was not his intention to lay down any rule 
of construction, other than that established by S. v. Small, and although 
his words may seem to go further, the correct principle is that stated 
above as deducible from the two cases. There is 

PER CURIAM. No error. 

Cited: 8. v. Starnes, 94 N.  C., 981; 8. ?I. Smith, 138 N. C., 704. 
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STATE v. CLARA, A SLAVE. 

1. A judge cannot be required to give instructions to the jury upon an as- 
sumption of facts not supported by evidence. 

2. Where there are several possibilities of fact, different from the inference 
intended to be drawn from the evidence offered, a judge is not re- 
quired to note one such possibility and specifically bring it to the at- 
tention of the jury. 

MURDER, tried before French, J., at last Fall  Term of MONTGOMERY. 
Thc defendant in  this case was indicted with her son Jim, a slave, 

as an accessory before the fact, for killing their master, John E. 
Chambers, and they were put on trial together. J i m  was convicted, and 
as to the defendant, the evidence of a slave by the name of Sarah was 
that on the Sunday morning before the murder (which was on Wednes- 

. day night) the prisoner, who belonged to the deceased and usually 
cooked for him, looked into a sideboard drawer for bullets, but did 
not find any; she then told the witness that if she would get some bullets, 
or if she could not get bullets, if she would get some caps and lead for 
some person she would be well paid fo r  it,; that witness asked the prisoner 
what she wanted with these things, to which she answered, "never mind; 
no harm." That on Saturday night of the same day, Jim, the principal 
in the murder, asked her for the caps and asked her if his mothcr did 
not tell her to get the caps and lead for him. The witness replied that 
Clara did not call any names. Witness then told J i m  there were no 
caps in the house; to which J i m  said, "Hush your lies, for hc saw 
some in Mass. Robert's room, on the mantel-piece." That witness got 
the caps and gave them to Jerry, another slave of the deceased, to give 
to Jim. That on Monday night following, she gave J i m  a piece of lead. 
That on Tuesday morning following (the day before the murder) the 
prisoner asked witness if she had given the things to J i m ;  to which she 
returned answer that she had. I t  was further in  evidence, that on 
the Monday morning before the murder, the prisoner Clara said (26) 
to the witness that "she felt sorry for her master; that he was 
going to die soon, and asked witness if she did not hear the hen crow 
in  the blackjack every morning when he came out." The witness said 
she had not heard it. 

I t  was further in cvidence that after the murder had been committed, 
the prisoner said to the witness, if J i m  did kill his master or had it 
done it was no harm; for it was life for life, and she had often heard 
that when i t  was life for life it was no harm. That J i m  was her child 
and she would not speak against him. This witness asked her what she 
wanted with the caps and lead? To which she answered, never mind, shc 
knew. 

19 



IN  THE SUPREME COURT. [53 

There was cvidence that the deceased died of gunshot wounds, and a 
physician stated that the wound was made by shot of the size of squirrel 
shot. 

There was cvidence that the deceased was found with a bag drawn 
over his head; that the bag was bloody, and that on Sunday week after 
'the murder the prisoner was seen washing the bag. 

The court, after giving instructions applicable to the case of Jim, to 
which there were no exceptions, charged the jury that if they were 
satisfied from the testimony, under the rules laid down, that J i m  
was guilty of the murder of the deceased, and that the prisoner, not 
being present when the act was done, procured, counselled, commanded, 
or ad~ised  Jirn to do it, she would be guilty under this iudictment; but, 
that before they could con~~ic t  her they should be satisfied beyond a 
reasonable doubt that J i m  committed the murder; and that before the 
act was done Clara procured, counselled, commanded, or advised J im 
to do the act. 

The counsel for the prisoner then asked the court to instruct the jury, 
that, if they believed Clara's design was to furnish the ammunition to 
kill meat or for any unlawful purpose other than the killing of the 
deceased, upon this evidcnce they could not be warranted in convicting 
Clara. 

The court declined to give the instruction prayed for, and 
(27) the counsel for the defendant excepted. 

I Verdict, guilty. Judgment and appeal. 
I 

Attor&y-~emera7; for t h e  State .  
RZacLmer for defendant.  

MANLY, J .  The instructions asked for were properly refused. There 
was evidence to satisfy the jury that the homicide was inflicted by 
gunshot wounds and by the hands of Jim, the son of Clara. Assuming 
that lead and gun caps were furnished by the direction of Clara, there 
is a purpose for furnishing them disclosed by the use immediately made 
of such articles by Jim. There was no evidence that he used such 
ammunition for any other purpose, and the instruction asked for, therc- 
fore, had no basis to rest upon in the proofs. It involved an unsup- 
ported assumption of fact. 

There are possibilities different from the inference intended to be 
drawn, which surround every evidentiary fact in a cause; but for a 
judge to note one such possibility and specially call it to the attention 
of the jury would be giving i t  weight to which i t  i s  not entitled, and 
inviting the jury to draw from the fields of conjecture the material for 
making up a verdict. 
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The instruction asked for in any sense which may be ascribed to i t  
was hypothetical and therefore improper; but if the language in  which 
the praver is couched be considered, another objection to the specific 
prayer will be apparent. Interpreting the language used, viz., "upon 
this evidcnce the jury would not be warranted in convicting Clara," to 
mean not only the evidence assumed and noted in the hypothesis, but 
also all other facts in the cause bearing upon her guilt, i t  is clear the 
instruction ought not to have been given. There was other evidcnee 
besides Clara's agency in procuring ammunition, and if that had been 
eliminated from the proofs altogether, there was still evidence upon 
which the jury ought to have been permitted to pass. I-Iad the judge, 
therefore, given the instruction asked, he would have superseded the 
jury in, their proper province-a province made exclusively 
their own by the legislation of the State. Rev. Code, chap. 31, (28) 
sec. 130. 

Upon the wholc, the instruction asked for ought not to have been 
given; and the entire record being considered by us, we are of opinion 
there is 

PER CURIAM. No error. 

JOHN 2. DAVIS v. G. W. GOLSTON, ADMINISTRATOR. 

1. According to the general understanding of the profession, where parties 
have gone into trial without a formal declaration, the plaintiff is to 
be taken to have relied on one suited to the case made by the proof. 

2. Where an obligation was signed and sealed by one of two partners and 
signed only by the other, it was Hebd, to bet the deed of the former, 
and the simple contract only of the other, and that the latter might be 
sued in assumpsit alone on this contract. 

Assrr~i~srr ,  tried before French, J., at last Fall Term of IIARNETT. 
The plaintiff declared on the following promissory note: 

'($545. On or before 1 January, 1856, we or either of us promise to 
pay John Z. Davis, or order the sum of five hundred and forty-five 
dollars, for the hire of the following negroes, viz. : Buck, Samp, Bockra, 
and Charles, for the prcsent year; and we further promise to clothe 
them and furnish them with shoes, hats, and four blankets, and pay 
doctors' bills. This 2 January, 1855. 

R. C. BELDEN, [SEAL.] 
R. W. PALMER." 
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There werc also memoranda of counts for the hire of slaves, and on 
a special promise to pay, but no formal declaration was filed in the 
court below. 

The plaintiff having proved the execution of the instrument de- 
clared on, the defendant offered evidcncc to show that this paper 

(29) writing was signed by the defendant Golston7s intestate, Robert 
W. Palmer, in blank, and by him delivered to Belden, to be used 

in hiring slaves for the two, and that they were partners. That Belden 
hired the plaintiff's slaves and filled up the paper writing, so as to con- 
stitute the instrument above set out, his own name- having affixed to 
i t  a seal. 

The defendant's counsel requested the court to charge the jury, that if 
they believed from the evidence that ISelden and the intestate were 
partners and that the paper writing was signed and sealed by Belden 
after i t  was filled up, then the simple contract of the intestate was 
merged in  the bond made by Belden, and that the plaintiff could not 
recover in this action. Also, that the defendant being sued on the 
individual liability of the intestate, and the proof being that Belden 
and the intestate were partners and jointly liable, that the plaintiff 
could not recover on account of the variance. 

The court declined giving the instruction asked, and the defendant's 
counsel excepted. 

Verdict for the plaintiff. Judgment and appeal by the defendant. 

Strange  for p la in t i f .  
Nei l1  XcKay for defendant.  

BATTLE, J. Section 84, chapter 31, Rev. Code, which was originally 
taken from the act of 1797 (chap. 475, see. 2, of Revised Code of 1820), 
declares that "in all cases of joint obligations or assumptions of co- 
partners in  trade or others suits may be brought and prosecuted on the 
same against all or any number of the persons making such obligations, 
assumptions, or agreements." According, then, to the express terms of 
this enactment, one of two or more joint obligors or partners may be 
sued alone, and, of course, the declaration in the action may be so 
drawn as to be supported by the proof which must necessarily be offcrcd. 
I n  the present case no formal declaration was filed, and, according to the 

general understanding of the profession, the plaintiff is to be 
(30) taken to have relied upon one suited to his case as established 

by his testimony. 
The objection, then, that there was upon the trial a variance between 

the proof and the declaration is not well founded. From the copy of 
the instrument upon which the suit was brought i t  appears that it was 
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signed and sealed by Helden, but only signed by the defendant's intes- 
tate, Palmer. There can be no doubt that one partner may bind himself 
by a seal, if he intended to do so, though he cannot so bird the firm, 
unless he has auLhority, under seal, for that purpose; Fisher v. Pender, 
52 N. C., 483; Elliott v. Davis, 2 Bos. & Pul. 335. 

I t  is equally clear, we think, that if an instrument be signed and 
sealed by one partner and signed only by another, i t  will be the deed 
of the first -and the simple contract only of the second. See Green V. 
l 'ho~nton, 49 N. C., 230. There is no more inconsistency in such a case 
than there is in holding that an execubory agreement between two 
persons, if sealed by one aird only signed by the other, will be the 
covenant of the first party and the simple contract of the second. The 
latter case is well settled, and upon a breach of the agreement, one of 
the parties-would have to be sued in an action of covenant and the 
other in assumpsit: 17arborough v. Monda.y, 14 N .  C., 420; Kent V .  

Robinson, 49 N.  C., 529; 1 Chit. PI., 119. 
PER CURIA~C. Affirmed. 

Cited: Burwdl 11. Licilth,icurn, 100 N.  C., 149. 

THOMAS J. COVINGTON v. ARCHIBALD BUIE, EXECUTOR. 
(31) 

A receipt signed by a sheriff for a sum of money, "to be applied to the pay- 
I ment of a judgment" obtained against the defendant at a previous term 

of a court of the county in which the defendant lived, and of which 
the maker of such receipt was sheriff at the time, is no evidence that 
an execution was in his hands when the money was paid to him. 

SCIRE FACIAS to revive a judgment, tried before Saulzders, J., at last 
term of RICHMOND. 

The material question arose upon the plea of payment. The defend- 
ant's testatrix lived in Richmond County, and had paid the amount of 
the judgment in question to one William Buchanan, then the sheriff 
of Richmond County, to whom an execution would have ordinarly 
issued had one been put in force, who gave her the following receipt: 
"Received of Christian D. Calhoune three hundred dollars and thirty 
cents, to be applied to t h ~  payment of a judgment in the Superior Court 
of Richmond, in the suit of Thomas J. Covirlgton against her," dated 
17 March, 1857. This money was not paid to the plaintiff. There was 
no evidence that an executicn had issued to the sheriff returnable to the 
next term after the receipt, but the defendant's counsel insisted that that 
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fact was inferable from the receipt itself, and called on the court so 
to charge the jury; but his I h n o r  declined giving such instruction and 
instructed them that there was no evidence before them that the sheriff 
had such an authority. The defendant's counsel excepted. 

Verdict and judgmei~t for plaintiff, and appeal by the defendant. 

Ashs  for plaint%#. 
Lei tc?~ f 07' def e n d m i .  

BATTLE, J. The plea of payment being a plea by way of confession 
and avoidance, the burden of the proof in  support of i t  was upon the 
defendant. IIe, accordingly, for the purpose of showing that the judg- 

ment in question had been paid, introduced the receipt of one 
(32) Buchanan, who was the sheriff to whom the writ of fieri facias 

would have been properly directed. A payment to him, however, 
availed nothing, unlcss at  the time when he received the money he was 
authorized to do so by virtue of a f i e ~ i  facias, commanding him to levy 
it. 8. v. Long,  30 N. C., 415; Ellb v. Long, ibid., 513; Mills  v. Allen, 52 
N.  C., 564. The question, then, was narrowed down to the point whether 
the receipt afforded any evidence that the sheriff had the writ of exe 
cution in his hands when the money was paid to him. We agree with 
his Honor in the court below that i t  did not. It does not purport that 
the amount paid was in  satisfaction of an execution, but that he, the 
sheriff, received i t  "to be applied to the payment of a judgment," etc. 
These terms exclude the idea that he then had any execution in his 
hands, and show that the defendant had failed to offer any testimony 
.which the court could submit to the jury a s  tending to support his plea. 

The testimony introduced by thc plaintiff being only of a rebutting 
character, it is, of course, unnecessary to notice it in an inquiry, whether. 
any wjdence had been offered by the defendant in support of an issue, 
the affirmative of which he was bound to sustain. For, if he had offered 
any such testimony, the jury must necessarily have been called upon 
to decide between it and the opposing testimony of the plaintiff. 

PER CURIAM. Affirmed. 
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SOLOMON CRUMP .v. WILLIAM J. McKAY. 

In  an action against a ferryman for negligently carrying plaintiff's wife 
across his ferry, whereby she was injured, i t  is not necessary that  the 
wife should be made a party plaintiff. 

CASE, tried before Frelzch, J., at last Fall Term of RIOHMORD. (33)  
The declaration was in case for negligence in the defendant's 

ferryman, whereby plaintiff's wife and child were thrown into the 
Cape Fear  river from the defendant's boat and injured. 

The court intimating an opinion that the action could not be sustained 
without making the wife a party f la in tiff, the plaintiff submitted a 
nonsuit and appealed. 

No counsel for plaintif. 
Strange for defenda,nt. 

PEARSON, C. J. I f  one slanders a married woman br commits an 
assault and battery upon her, the action for injuring her must be in the 
name of husband and wife, although, in the latter instance, if there be 
any damage besides the pain suffered by the wife, as a loss of service, 
or an injury to clothes, or medical bills, the husband may sue alone 
and allege special damage. 

So, if one drive his carriage so negligently as to run against a married 
woman, in an action for the personal injury to her she is a necessaq 
party, and the husband cannot sue alone without alleging special 
damage. 

From the argument made in this Court, we suppose his Honor in- 
timated the opinion that the wife was a necessary party in this action, 
upon the idea that i t  fell within the principle stated above, and did not 
haT7e his attention directed to the fact that the ground of the action was 
not a simple tort, or personal injury to the wife and child of the plain- 
tiff, but originated in contract. The plaintiff, either in person, or by 
his wife, as an agent, made an agreement with the defendant by which 
he undertook to carry the wife and child of the plaintiff across the 
river with ordinary care. I t  is assumed by the case that the defendant 
was guilty of negligence, by reason of which the wife and child were 
thrown into the river. This was a breach of the agreement, whereby 
an  actiou accrued to the plaintiff, and, as a matter of course, he was 
entitled to recover damages to some amount. 

The writ is "trespass on the case," and i t  does not appear by (34) 
the. record whether the plaintiff declared in contract or in tort, 

* He had his election to declare in either form of action. I f  the declara- 
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tion was on contract, of course the wife was not a necessary party; 
and it is equally clear if the declaration was in t o r t ,  the wife was not 
a necessary party. There was no more reason for making her a party 
plaintiff than for making a child a plaintiff in order to enable the 
husband and father to recover the damages which he had sustained by 
reason of the wrongful breach of the contract on the part of thc de- 
fendant. 

I f  the defendant had undertaken to carry a horse of the plaintiff's 
across the river, and it was drowned through negligcnce, all the authori- 
ties show that the plaintiff might have sued either in contract or in t o r t  
for broach of the contract of bailment; and the same doctrine applies to 
a contract to carry persons, which is in the nature of a contract of 
bailment. 

A distinction between a caw of the kind before us and those which 
we presume his Honor had in  view is this: The one is a simple t o r t ,  
without any connection whatever with a contract, and the other, although 
sued for as a t o r t ,  arises ex c o n t r a c t u  and, being based on contract, 
the rules in regard to the nonjoinder and misjoinder of parties 
in  actions ex c o n t r n c l u  are applied to i t ;  for instance, if two purchase 
a horse jointly, and one of them sue alone in deceit, the nonjoinder 
of the other may be taken advantage of by demurrer, motion in arrest 
of judgment, or writ of error, if the matter appears in the record; 
if i t  does not so appear, then by nonsuit, because of the variance, which 
is  the rule for the nonjoinder of parties plaintiff in actions ex con t rac tu ;  
whereas, according to the rule in actions e.z de l ic to ,  the nonjoinder 
could only be taken advantage of by plea in abatement, and in the absence 
of such plea the plaintiff recovers his a l i q u o t  part  of the damages. 
This is settled. iYcott v. Z r o w n ,  48 N. C., 541. On the same principle 
i t  is settled, if one hires a horse to an infant and the horse is injured by  

neglect or by bcing driven too hard, the action may be either in 
(35) contract or in t o r t ,  but the party, by bringing an action in t o r t ,  

cannot avoid the plea of infancy, vrhich is a bar to an action on 
the contract, for the t o r t  arises out of a contract and the rule in respect 
to actions ex c o n t r n c t u  is applied. 

The distinction between actions for simple t o r t s  and t o r t s  arising ex 
c o n t m c t u ,  or "quas i  e r  cont rac tu"  as they are styled in  the books, is su 
clear and the reason for making a difference is so obvious, when 
attention is called to it, that i t  seems unnecessary to elaborate the 
subject. 

PER CTJRIAM. Reversed. 

C i t e d :  M o o r e  v . ' H o r n e ,  153  N. C., 415. 
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SOLOMON W. MORSE v. J A M E S  M. NIXON. 

Where a sow, having a bad reputation for devouring young poultry (which 
-was known to her owner), was seen with a duck in her mouth, and 
on being chased dropped it, but immediately again ran after it and 
was shot by the owner of the duck while in such pursuit, it was held 
that he was justified in so doing. 

TEESFASS v i  et armis, tried before French, J., at last Pall  Term of NEW 
Rar\rovm. 

Pleas : General issue, jurisdiction. 
It %-as evidence that a sow, belonging to the plaintiff, was seen with 

a duck in  her mouth in the public road near the residence of the 
defendant. The witncss chased the hog and she dropped it. The hog 
immediately chased the duck again, and while in hot pursuit the 
defendant shot her 

The defendant offered to prove several acts of "chicken-eating" by this 
hog, but the testimony was ruled out by the court. 

There was much evidence going to show that the hog was well known 
in  the neighborhood and bore general reputation as "a ehicken- 
eating hog." I t  was in evidence that the plaintiff, a t  the time (36) 
he purchased this animal, was apprised of her bad character. 

The court held that the plea of justi4eation was not sustained. De- 
fendant's counsel excepted. 

Verdict and judgment for plaintiff. Appeal by defendant. 

Raker for plainti f .  
W .  ,4. Wright for defendant. 

RATTLE, J. The facts of this case, as now presented to us in the 
defendant's bill of exceptions, are materially different from those which 
were reported on a former trial. Then, there was no evidence that 
when the defendant shot the plaintiff's sow she was in  the act of 
doing anything to injure him or his property. Now, i t  appears that 
she was in hot pursuit of one of the plaintiff's fowls when he killed her. 
Then, nothing was proved as to the plaintiff's knowledge of the ehicken- 
eating propensity of his hog. Now, it seems that when he purchased her 
he was fuIly apprised of her fierce appetite for young fowls. Upon 
the facts as reported to have been proved on the formcr trial, we 
held that the defendant was not justified in killing the sow as a public 
nuisance which any person had a right to abate. The case, we think, 
is altogether different when the sow is turned loose by her owner, with 
a full knowledge of her evil habits, and is killed by the owner of a fowI 
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to save his property from destruction. Besides the leading case of 
Wadhurst v. Dnmme, Cro. James, 45, which was referred to when this 
case was before the Court, 51 N. C., 293. Leonard v. Winkins, 9 
Johnson, 232, is very strong in favor of the defendant's plea of justifi- 
cation. I n  that case the plaintiff sued the defendant for shooting his 
dog. TJpon not guilty pleaded i t  appeared that the plaintiff's dog was 
running with a fowl in his mouth, on the land of the defendant, when 
the latter fired at and killed him. I t  was testified by several witnesses 

that the same dog had worried and injured their fowls and 
(37) geese, and that there was an alarm in the neighborhood respect- 

ing mad dogs. The jury found a verdict against the plaintiff, and 
thereupon he was adjudged to pay the costs. The Court, consisting of 
Kent, Chief Justice, and Thompson, Spencer, Van Ness, and Yates, 
Judges, approved the verdict and judgment, saying: "The verdict below 
was not against law. The dog was on the land of the defendant, in 
the act of destroying a fowl, and the defendant was justified in killing 
him in like manner as if he was chasing and killing sheep, deer, calves, 
or other reclaimed and useful animals. This principle has been fre- 
quently and solemnly determined (Cro. Jac., 45; 3 Lev., 25). I t  was 
for the jury to determine whether the killing was justified by the 
necessity of the case and as requisite to preserve the fowl; and the 
fowl being on the land of the defendant was enough, without showing 
property in the fowl." The duck, in the case before us, being in the 
public road, was not necessarby on the land of the defendant, but it 
was near his residence, and it may be inferred that it belonged to him, 
and if so, he had a right to kill the hog, as, under like circumstances, 
he would have had a right to kill a dog, if such killing were necessary 
to the protection of his fowl. The knowledge which the plaintiff had of 
the bad character of his sow ought to have induced him to keep her 
up, and the damage which'he sustained in consequence of not having 
done so wap caused by his own default, and was, therefore, damnum 
absqu~ in jur ia.  

I t  is to be regretted that the verdict was not taken subject to the 
question of law, so as to have enabled us to put an end by our judg- 
ment to a litigation the expense of which must be greatly dispro- 
portioned to the value of the matter in controversy. As it is, we are 
obliged to award a 

PER CURIAM. Venire de ~ O V O .  

Cited: Runyan v. Patterson, 87 N. C., 345, 
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D. C. M'LEAN ET ux. ET AL. V. KENNETH MURCHISON ET AL. 

In  trespass q. c. f., the principle that where neither party has possession of 
a lappage the superior title draws to i t  the constructive passession and 
excludes the constructive possession of the inferior title, may be as- 
serted by one who is  a stranger to such superior title, against the 
suit of one claiming under the inferior title. 

TRESPASS, q. C .  f., tried before French, J., at last Fall  Term of 
HARNETT. 

The plaintiffs claimed title to the land in dispute, under a grant to one 
Morrison, and by him conveyed to their ancestor. So much of the 

claim as is necessary to the understanding of this case is represented by 
the lines A, B, C, D, E, F, X, Y, Z, 1, 2. They occupied that portion 
of this area which was southwest of the line D, 2 (see dia- 
gram), but whether their occupancy embraced the locus in quo (39) 
was a question. 

The defendants, for the purpose of showing title out of the plaintiff, 
offered in evidence a grant to John Gray Blount, of older date than that 
under which the plaintiffs claimed, which covered a large space of 
country, including, as they. insisted, that portion of plaintiff's claim 
lying northeast of the line D 2, including the locus in quo. 

29 
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The court charged the jury if the plaintiffs were not in possession 
a t  the time of the alleged trespass, they must rely upon the constructive 
possession which arises from the title, and they had shown title; and 
if they had also satisfied them of the trespass being committed on the 
Morrison grant by the defendants, or any of them, within three years 
before the commencement of the suit, the plaintiffs were entitled to 
recover, unless the defendants had so located the Blount grant as to 
cover the land on which the trespass had been committed, and that in this 
event i t  was not necessary that the defendants should connect them- 
selves with the Blount grant; that it was sufficient to show title out of 
the State, older than the grant to the, plaintiffs, for this takes away their 
constructive possession. The court further instructed the jury, that 
if the plaintiffs were in  actual possession a t  the time of the alleged 
trespass above the line D, 2, and they were satisfied from the evidence 
that the trespass was committed by the defendants, or any one of them, 
on any portion of the tract within three years, it made no difference 
whether the Blount grant is so located as to cover the Morrison tract 
or not, for the reason that the defendants have not connected themselves 
with the Blount grant. The defendants' counsel excepted. 

The defendants' counsel asked the court to instruct the jury, that if 
they should be satisfied that the Blount grant was located as contended 
by the defendants, and the plaintiffs had no possession of the lappage, 
but that their only possession was below the line D, 2, and that the 
trespass, if any, was upon the land c0vered.b~ the Blount grant above 
the line D, 2, that the plaintiff could not recover. The court declined 

giving the instruction; but told the jury that if the Blount grant 
(40) was located as contended by the defendants, and the trespass, if 

any, was committed upon the land covered by the Blount grant 
above the line D, 2 ; then, if at the time of said trespass the plaintiffs had 
no possession above the line D, 2, upon the lappage, but that their only 
possession was upon that p u t  of the grant below the line D, 2, which 
would not be upon the lappage, the plaintiffs would be entitled to their 
verdict, as the defendants had not connected themselves with the Blount 
grant. Defendant excepted. 

Verdict for the plaintiff. Judgment and appeal by the defendant. 

N o  counsel for pZainti#s. 
fitrange and Neil1 M c K a y  for defendants.  

MANLY, J. We think there was an error on the part of the court 
below in refusing the instructions asked for. The action of trespass 
quare clausum frepit is a possessory action and can only be maintained 
by one who has possession, either actual or constructive ; and the inquiry, 
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therefore, as to who had the possession of the locus in  quo i s  material, 
and happens in this case to be the turning point. I n  the case of lapping 
grants, when neither proprictor is in  actual possession of the part  com- 
mon to both, the constructive possession of that part  is with the superior 
title. Actual possession (the pedis positio of the law) by one who has 
the  inferior title, outside of the part that is common, however extended 
his claim or long continued as to time, will not diminish the strength 
of the superior title. The reason is : Such a possession d'oes not expose 
the  paity to the other's action, or afford him an opportunity of asserting 
a t  law the superiority of his title. The parties consequently remain 
unaffected as to their respective rights in the part common to both the 
grants as long as they remain in this condition; and as to possession, he 
has  i t  by construction who has the superior title. But if the party with 
the inferior title take possession anywhere in the part  that is common, 
such possession is held coextensive with the entire part, and in such 
case the constructive possession which follows the better title is 
repelled, and the law adjudges him who has the pedk positio (41) 
to  be in exclusive possession, for the reason that wherever he may 
have planted himself in the disputed part, he is  alike exposed to the 
action of the adverse claimant; and therefore his possession should be 
held, in accordance with the general principle, commensurate with his 
claim. Wil1iam.s v. Euchanan, 23 N. C., 535; Baker v. Mcllomld, 47 
N. C., 244; McMillan v. 2 b r n e v ,  52 N .  C., 435. These rules of law 
present and explain the apparent inconsistency, that while in the present 
condition of the respective claimants to these grants the possession is 
construed to be in  the heirs of Blount, yet if their grant had covered 
more of the plaintiff's land, i. e., had extended south of the line D, 2, 
so as to embrace the actual possession of the plaintiff, the possession of 
the whole lap would have been in the plaintiff. I n  the former case the 
plaintiffs could not maintain this action, In the latter they could. 

The principles here laid down were fully recognized by his Honor 
below in the first part of his instructions to the jury, but in  the latter 
par t  he seems to hold thcm inapplicable to the trespass of a stranger or 
mere wrongdoer. We are not aware of such an exception. This action 
cannot be maintained by one who has neither the actual nor constructive 
possession of the locus i n  quo, against an intermeddler. There must be a 

PER CURIAM. Venire de novo. 

Cited: Kitchen v. Wilson, 80 N.  C., 197; Simmons v. Box Co., 153 
N. C., 262. 
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STATE ON THE RELATION OF B. H SHORT ET AL. V. ANGUS CURRIE' ET AL. 

1. A registered copy of a clerk's bond may be read without other proof, and 
of course the original, when proved and registered as the law provides, 
may also be read thus without being proved at the trial. 

2. It seems at common law, official bonds were not subjected to the same 
tests of strict proof and cross-examintion as instruments between pri- 
vate persons. 

DEBT on a clerk's bond, tried before French, J., at last Fall Term of 
MOORIT. 

Plea : General issue. 
The bond declared on was in the usual form and had a subscribing 

witness to it, who was not present; i t  was endorsed with the certificate 
of W. D. Dowd, chairman of Moore County court, before which court 
i t  was taken, that the execution of it had been acknowledged in open 
court, also, with the certificate of the register that i t  had been registered 
in  his office. To prove the execution of the bond, the plaintiff introduced 
the clerk of the Superior Court, who stated that the paper-writing in 
question had been filed in his office as the official bond of the clerk of the 
county court; that it had been there kept, and had been taken from the 
file for the purposes of this trial. W. I). Dowd was then introduced, 
who stated that at  the time of the date of the instrument he was chair- 
man of the county court of Moore County; that the parties thereto ac- 
knowledged its execution before him in open court, and that he endorsed 

- on i t  the certificate above described, signed by him as chairman. 
IJpon this evidence, the plaintiffs proposed to read the bond to the 

jury, but the defendants' counsel objected, on the ground that there was 
a subscribing witness to the paper, and that, therefore, the proof was 
insufficient. 

The court sustained the objection, and the plaintiffs' counsel excepted. 
The plaintiffs' counsel then offered a registered copy of the bond 

declared on, which was also objected to by the defendants' counsel 
(43) and ruled out by the court. The plaintiffs again excepted. 

I n  deference to the opinion of the court, the plaintiffs sub- 
mitted to a nonsuit, and appealed to this Court. 

Neil1 M c K a y  for plaintiffs. 
Person  and McDonald for defendants.  

BATTLE, J. We are clearly of the opinion that his Honor in the 
court below erred in rejecting the testimony offered on the part of the 
relators to prove the execution of the bond declared on. I t  being the 
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official bond of Alexander C. Currie, as clerk of the county court of 
Moore, the rule of evidence, which requires the production of the sub- 
scribing witness to prove the execution of a private instrument, did not 
apply to it. I n  Kello v. Maget, 18 N .  C., 414, i t  was held by the Court, 
in  relation to a guardian bond, that "when a suit is brought, its execu- 
tion may be de&d by a plea, for it does not import absolute verity. 
But it is yet a document partaking of a public nature, taken by public 
authority, having a high character of authenticity, and i t  requires not 
that it should be verified by the ordinary tests of truth applied to 
merely private instruments, the obligation of an oath and the power of 
cross-examining witnesses on whose veracity the truth of such instru- 
mcnts depend. Confidence is due to it, because of the authority of the 
court by whom it was taken, and whom the State, in  the discharge ofl 
the parental duties which it owes to orphans, has empowered to take it." 
This rule seems to be founded in reason and good sense, and applies with 
as much, if not more, force to the official bonds of clerks, sheriffs, and 
other public officers, as to those of guardians. See Starkie on Evidence, 
195. I n  coming to the conclusion that the rule thus laid down in Kello 
?;. Maget is a sound one and ought to be followed, we h , .  i e  no8 o v c ~  
looked an expression which fell from flash, J., in delivering the opinion 
of the Court in Butler v. Uz~rham, 38 N. C.. 589. It was that "a 
guardian bond is not a record, and before i t  cah be used as evi- - 
dence in any case i t  must be proved, like all other instrunlents (44) 
of a similar kind, by the subscribing witness, if there be one." 
The point decided, and the only one necessary to be decided, was that 
the mere certificate of the clerk that a certain paper was the copy of a 
guardian bond was no proof of the fact that i t  was a guardian bond; 
for, says the judge, '(we know of no law authorizing the clerk to certify 
a papcr and thereby authenticate it under his private seal." I n  the 
case now before the Court, there was no question as to the identity of 
the obligors, and we think the bond ought to have been read in  evidence 
upon the proof introduced by the relators, without requiring the pro- 
duction of the subscribing witness. That proof, however, was not 
conclusive, and i t  was open to the obligors to rebut i t  by showing that 
what purported to be their obligation had never in fact been executed 
by them. 

I f  there were any doubt about the rule laid down in Kello v. Maget, 
as to the proof of official bonds at  common law, there can be none that 
i t  has been established by statutory enactments. By section 9, chapter 
19, Rev. Code, taken from section 8, chapter 19, Rev.. Stat., i t  is 
declared that ('the courts of pleas and quarter sessions shall cause all 
bonds taken before them of the clerks of their respective courts to be 
acknowledged or proved in  open court, and indorse thereon a certificate 
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of such acknowledgment or probate, which certificate shall be signed 
by the justice who presides in  the court at the time such acknowledgment 
or proof is made,'' which bonds are then required to be deposited in 
the office of the clerk of the Superior Court of the respective counties. 
By the next two succeeding sections, it is made the duty of the clerks 
of the Superior Courts to have these bonds registered in the register's 
office of their respective counties, and then to keep the originals in the 
same manner as they keep the records of their office. I n  connection 
with this, section 16, chapter 37, Rev. Code, taken from acts 2346, chap. 
68, sec. 1, provides "that the registry or duly certified copy of the record 

of any deed, power of attorney, or other instrument, required or 
(45) allowed to be registered or recorded, may be given in evidence 

in any court, and shall be held to,be full and sufficient evidenee 
of such deed, power of attorney, or other instrument, although the party 
offering the same shall be entitled to the possession of the original and 
shall not account for the nonproduction thereof." The general words 
of this section will certainly embrace official bonds, which are required 
to be proved and registered, and we have no doubt that i t  was intended 
to embrace them, because a clause in section 9, chapter 19, Rev. Stat., 
which said that "on the destruction or loss of the original a certified 
copy of the said bond shall be received in evidence," is omitted in the 
corresponding section and chapter of the Revised Code. I t  can hardly 
be supposed that such a statutory ~rovision would have been omitted in 
one part of the Code, unless it was intended and believed to be contained 
in another. If ,  then, the certified copy of the bond in question was 
sufficient evidence of its execution on the trial, without other proof, of 
course the original, which had been proved and registered as required 
by the statute, could not be less so. S. v. Lewis, 10 N .  C., 410. 

PER CURIAM. Reversed. 

Cited: Love v. Harbin, 87 IT. C., 254; Battle w. Bairi!, 118 K. C., 
860. 

JOHN MORRISON v. NEILL McNEILL. 

Where one owned and possessed slaves for fifteen ears, and they were run 
out of the State secretly by the owner, into another State, and then 
taken ip hand by the defendant, who carried them into a distant State, 
sold them, and received the money about the time the plaintiff's 
judgment was obtained against the owner, it was Held, that this was 
some evidence of a secret trust, for the use and benefit of the debtor, 
to enable him to defraud his creditors. 
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SCIIZE FACIAS, alleging a secret trust, etc., tried before French, (46) 
J., at last Fall Term of MOORE. 

Several issues were made up and submitted to the jury, to wit:  
1. Whether Neill McNeill held any property, etc., by secret convey- 

ance from Dugald McDugald, and in trust for him, prior to the filing 
of his (defendant's) answer in this cause. 

2. MThether he held any slaves or any property, etc., by secret delivery 
to him by said McDugald, in order to enable him to avoid the payment 
of his debts. 

The plaintiff showed in  evidence: a judgment and execution in hi+ 
favor against Dugald McDugald, at October Term, 1854, and a return 
of nulla bona, to April Term, 1855, and this sci. fa., issued 12 May, 
1855, returnable to the July Term of Moore County court. 

The plaintiff further showed in evidence that a negro woman named 
Naiicy was in possession of McDugald for ten or fifteen years; that she 
came to him by marriage with the sister of the defendant, and that 
since the marriage the woman had had three children; that McDugald 
had possession of Nancy and hey children in the latter part of the fall, 
1854; that he was largely indebted, and that he had been sold out in 
1842; that one John NcNeill, the nephew of the defendant, by the 
direction of McDugald, and with the knowledge of the defendant, met 
with these slaves on the road, about 9 o'clock at night about half a 
mile from the defendant's residence, and carried them to the house of 
one Pegues (defendant's father-in-law), in  the State of South Carolina, 
where they were delivered to Pegues; that in the following winter or 
spring, Neill McNeill left home to go to the residence of Pegues, and 
then took the slaves from the house of Pegues and sold them in the 
State of Mississippi. 

The court charged the jury, that there was no evidence to sustain 
either of the issues, and they should find for the defendant. Plaintiff's 
counsel excepted. 

Verdict and judgment for the defendant, and appeal by the (47) 
plaintiff. 

Person and Strange for plainti f .  
Neil1 McKay and McDonald for defendant. 

MANLY, J .  This Court is of opinion that there was error in  the 
court below, in holding there was no evidence to support the affirmative 
of either of the issues. 

I t  may be assumed as a fact, in deciding the matter now before us, that 
in the latter part of the fall of 1854, Dugald McDugald was the owner 
of certain slaves, Nancy and her children. Having acquired them by 
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his marriage, he had been in continued possession of them for 14 or 15 
years, up to that time. The plaintiff's judgment was obtained against 
him at October Term, 1854, and in  that fall he employs John McNeill, 
a nephew of his wife and a nephew of defendant McNeill, to conduct 
these sIaves to the house of one Pegues, who was a brothel--in-law, resid- 
ing in the State of South Carolina. 

The slaves are taken charge of by John McNeill a t  9 o'clock at  night, 
about half a mile from Neill McNeill's house, with the knowledge of 
McNeill, but under instructions from McDugald. 

I t  is further in  evidence that Neill McNeill afterwards took the 
negroes from the house of Pegues, carried them to Mississippi, and sold 
them. At what time the latter occurrence took place does not certainly 
appear, but i t  is in evidence that Neill McNeill went to the house of 
Pegues in the winter of 1854-'55 or spring of 1855, and there is no 
evidence of any other visit. 

Taking the evidence thus detailed all together i t  seems to us to afford, 
to say the least of it, some evidence that the slaves in question were 
taken off by Neill McNeill, the defendant, to the State of Mississippi 
and sold before the Fall  Term, 1855, of the county court, when his 
answer was put in ;  and, consequently, between the time of the judgment 
against McDugald and the answer to the scire facias, he, McNeill, had 

the proceeds of the sale of the slaves in his hands, and in con- 
(48) templation of law, these proceeds were the property of Mc- 

Dugald, the debtor. 
I t  is not proper for us to say how much this evidence weighs in  estab- 

lishing the affirmative of the issues, or either of them; but we think it 
is of some weight and ought to have been submitted to the jury. 

We decline discussing the case in any other aspect or upon any other 
point of the evidence. The facts now in proof are different from those 
presented by the pleadings and which were assumed to be'true on a 
former discussion of i t  in this Court, Morrison, v.  McNeil l ,  51 N. C., 450, 
and we content ourselves with simply declaring that, according to the 
proofs reported, it was erroneous to hold there was no evidence in sup- 
port of the affirmative of either of these issues. There should be a 
reverval of the judgment of nonsuit, and a 

PEE CURIAM. Venire  de novo. 
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THOMAS WHITE v. DAVID COOPER. 

1. Where a defendant in an action of ejectment has been evicted under a 
judgment and writ of possession, he is not estopped, on making an 
actual entry on the premises, from maintaining an action of trespass 
a. c. f., and on showing title, he may recover for trespasses committed - .  

after the termination of the former suit. 
2. Where one having title enters upon one who has evicted him by a judg- 

ment in ejectment and writ of possession, the former, by the jus 
post limilzii, notwithstanding the presence of the other, will be con- 
sidered to have been in possession all the time from and after tbe 
date of the eviction. 

TRESPASS quare claum~m fregit, tried before Howard, J., at last Fall 
Term of TYRRET~L. 

The following statement of the case was sent to this Court by his 
Honor: "The plaintiff gave in evidence a grant from the State 
and a deed from the grantee to himself, and there was much (49) 
evidence as to whether these covered the locus in) quo or not. I t  
was then shown that in September, 1854, the plaintiff being in  possession 
and cultivating a crop, the sheriff of Tyrrell County, by virtue of a 
writ of possession, dispossessed the plaintiff of the locus in quo and put 
the defendant in possession of the same; that the defendant gathered 
the crop and exercised full dominion over the premises; that after the 
crop was gathered and just before this suit was instituted, the plaintiff 
went upon the land with a couple of witnesses and, in the yard of the 
premises of the defendant, took out of his pocket a paper and said, 
'that it mas his deed for the land, and that the land was his and he 
claimed it ' ;  that he and the witnesses then left the premises, leaving 
the defendant still in possession of the same. A transcript of the pro. 
ceedings in a former suit between the same parties, including the writ 
of possession under which the sheriff acted, as above set forth, was then 
given in evidence, and the locus in quo proved to be within the descrip- 
tion of the declaration and writ of possession." 

The counsel for both parties coinciding that the testimony was satis- 
factory on all matters of fact, except whether the plaintiff's patent and 
deed covered the locus in quo or not and the amount of damages, pro- 
vided the plaintiff was entitled to recover, and also agreeing that those 
questions might be submitted to the jury, and, upon the finding, that the 
court might pass such judgment, as, upon a consideration of the whole 
' casq the court might deem right and proper, the court reserved the 
question of law, and submitted these facts to the jury, directing them, 
in finding their verdict, to take into consideration the admissions made 
by the plaintiff in the former suit. 
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WHITE v.. COOPER. 

The jury found that the grant and deed covered the locus in quo, 
and assessed the damages at $272. 

Afterward, upon consideration of the whole case, the court, being of 
opinion that plaintiff was not entitled to recover, ordered a nonsuit to be 

entered and gave judgment against the plaintiff for costs, from 
(50) which judgment the plaintiff appealed. 

Wins ton ,  Jr., and H .  -4. Gilliam f o ~  p l a i n t i f .  
I l i l ~ e s  f o r  defendant .  

PEARSON, C. J. The statement of the case is so defective, that, but 
for verbal explanations made at the bar, i t  would have been impossible 
for this Court to conjecture what was the question of law reserved by 
the court, upon which the verdict was set aside and a nonsuit entered. 
We feel constrained to call attention to the fact, that owing to the loose 
mode of making up cases there is more difficulty in putting a construc- 
tion on the case than in deciding the points of law, which greatly em- 
barrasses the judges of this Court, and sometimes, we fear, prevents 
justice from-being done. 

I t  seems that the jury found the only facts about which the parties 
did not agree, in favor of the plaintiff, under instructions from his 
Honor, "to take into consideration the admissions made by the plaintiff 
in  the former suit." So, the defendant had all the benefit of these 
admissions which he had any right to expect, and the action of the court 
could not have been predicated on them. 

We are left, therefore, to infer that his Honor put his decision upon 
the supposed effect of the judgment in the action of ejectment. 

I t  is set out in the statement of the case: "The locus in quo was 
proved to be within the description in the declaration and writ of pos- 
session; from which, by a suggestion at the bar, an implication is to be 
made, that it was not within the description in the grant under which 
the defendant claimed; in other words, the defendant's title does not 
cover the locus in quo, and the question intended to be presented is, Does 
the judgment in the action of ejectment operate as an estoppel and con- 
clude the plaintiff in  this action, in respect to the title, or can the plain- 

tiff maintain an action of trespass y. c. f., before he has regained 
(51) the possession of his land by an action of ejectment and a writ 

of possession ? 
Adopting this construction of the case, which we feel a t  liberty to do, 

as we can give i t  no other meaning, the opinion of this Court differs 
from that of his Honor. 

The judgment in ejectment is conclusive in respect to the title for 
the purposes of that action and of the action of trespass q. c. f. for the 
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mesw profits, when the latter is used merely as a continuation of the 
former, and the plaintiff confines his demand for damages to the time 
covered by the demise in the declaration in ejectment. I f  he goes out 
of it, the question of title is open on the ground that i t  has only been 
considered by the court with a view to deciding that the lessor had such 
a title as enabled him to make the demise for the purpose of bringing the 
action of ejectment. This is well settled, and, accordingly, it is very 
common for a second action of ejectment to be brought. Indeed, one of 
the principal benefits growing out of its substitution for real actions is 
the fact that the judgment does not operate as an  estoppel in respect to 
the title, but leaves it to be tried a second or a third time, so as to have 
it satisfactorily settled. 

So, i t  is agreed, that if the plaintiff had brought ejectment he could 
have maintained it, as his title covers the locus in quo, and the defend- 
ant's does not, and the judgment in the first action of ejectment could 
have no bearing on the second. I t  is also agreed, that had the plaintiff 
brought ejectment and recovered, he could then have maintained an 
actiol: of trespass q. c,  f .  for rneswe profits during the time for which 
the present action is brought. The question, therefore, is narrowed to 
this : I s  there any ground upon which the question of title is concluded, 
where a defendant in ejectment, after being evicted by a writ of pos- 
session, makes an actual entry and brings trespass q. c. f. ,  that would 
not apply to an action of ejectment brought by him? 

We have seen that the question of title is not concluded in the second 
action of ejectment, for t2;e reason that the judgment,in the first action 
only decides that the lessor had such a title as enabled him to make the 
demise for the purpose of that action. This reason applies with equal 
force to the action of trespass quare clausum fregit, and excludels 
the idea that the question of title, outside of the first action, is ( 5 2 )  
concluded in any other action. 

Accordingly, it is settl.ed that if the title of the lessee does not reach 
back to the date of the demise the objection is fatal;  but i t  makes no 
difference whether the lease is for five, ten, or twenty years, because 
the court does not pass on the title beyond the termination of the action; 
Buller Nisi Prius, 106; Atkym w. Horde,  1 Burr, 114; where Lord* 
Mansfield says: "The recovery in ejectment is a recovery of the pos- 
session, without prejudice to right as i t  may afterwards appear, even 
between the same parties. R e  who enters under it is only possessed 
according to his right. I f  he has a freehold, he is in as a freeholder. 
I f  he has no title, he is in as a trespasser. I f  he had no right to the pos- 
session, then he takes only a naked possession." 

I t  may be conceded, that if the plaintiff in ejectment after judgment 
follows it up by an action for the m e m e  profits and recovers, the defend- 
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ant cannot afterwards recover back such profits, although in a second 
action of ejectment he has succeeded in establishing title in himself. So 
it may be conceded that for the entry, under the writ of possession, the 
plaintiff in the first action is protected by the judgment and writ, al- 
though i t  turns out the land did not belong to him. This is on the 
ground that the judgment in ejectment concludes the title for the pur- 
poses of that action; hence, we find many writs of error to reverse a 
judgment in ejectment, and i t  is held that the pendency of a writ of 
error operates as a supersedms to the action for mesne profits, Demford 
91. Ellys, 12 Mod., 138, and it would seem, if the judgment in  ejectment 
did not conclude the questiorl as to mesne profits and the entry under the 
writ of possession, every purpose would be answered by a second action 
of ejectment, and there could be no motive for bringing a writ of error. 

There is no intimation in the books, and no reason can be given, for 
carrying the effect of a judgment in ejectment beyond the point 

(53) here conceded. After the termination of 'the action and the exe- 
'cution of the writ of possession, if he have no title, in the words 

of Lord Mansfield, "he (the lessor) is as a naked trespasser," and, of 
course, may be sued as such and made to pay damages to the real owner 
for every act done thereafter. 

Having disposed of the estoppel, it does not admit of a question that 
the real owner may maintain an action of trespass, if he regains the 
possession without bringing ejectment. The plaintiff in this case, by 
making an actual entry on the land by force of his title, was then in 
possession, notwithstanding the presence of the defendant; for it is 
settled that when two are on the land, the law adjudges the possession to 
be in tho party who has the title; and the plaintiff, being thus in posses- 
sion by the doctrine of relation or the jus post liminii, is considered by 
law as having been in possession all the time from and after the date of 
the eviction, and may maintain trespass q. c. f .  with a contivmando, and 
recovPr damages for the trespasses done during that period. Bynum v. 
Carter, 26 K. C., 310. 

There is error. Judgment reversed, and judgment in this Court for 
the plaintiff according to the verdict. 

PER CURIAM. Reversed. 
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HANINAH S. PRIDGEN ET AL. V. GEORGE W. BANNERMAN ET AL. 

1. Where a fact, proposed to be proved by a party, is admitted by the op- 
posite side, it is not error in the court to refuse to let it be proved by 
witnesses. 

2. On an issue before the court, there is no error in refusing to give par- 
ticular weight to a rebutting fact, and where the judge thought the 
testimony preponderating against said fact, it was not error to say of 
such fact that it was immaterial. 

3. Whether there was a necessity for a public road between given termilzi, 
is a matter which cannot be reexamined in this Court. 

PETITION for a public road, heard before French, J., at last (54) 
Fall  Term of BLADEN. 

The prayer of the petition was for a public road, running from Mount 
Zion Church, in Bladen County, to Lake Creek, in the same county, as 
near as practicable to the line of an old road now closed, said,road to 
be seven miles long. I t  was in evidence that a road had lately been 
established by the county court of Bladen, between the termini of the 
proposed road, running most of the way about half a mile from the line 
of the old road, and the counsel for the petitioners offered to prove by 
the records of the county court that such road was not laid out accord- 
ing to law. 

The court refused to hear such testimony, saying i t  was immaterial, 
that the pleadings did not raise that point. After the testimony was all 
in, the petitioners offered again to prove that the road, now used as a 
public road between the termini of the road prayed for, was not laid out 
according to law. The defendant admitted the fact alleged, but the 
court said i t  was immaterial, and if i t  were proven i t  would not affect 
his decision, as he did not think the road prayed for necessary. Judg- 
ment against petitioners, and appeal by them. 

Baker for plaintifs. 
M.  B. Smith for defendants. 

BATTLE, J. We are unable to discover any error in the record of 
which the plaintiffs can complain. The fact which they offered to 
prove by testimony was admitted by the defendants to be true, and the 
remark made by the judge, that it was immaterial, meant, in the con- 
nection in which h e  used it, that it was immaterial to the decision of 

I 
the cause in the view which he took of it. A road was in use by the 
public, and, whether it had been originally laid out according to law 
or not. his Honor thought that another public road running so near the 
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same line could not be necessary. The plaintiffs, then, had the benefit 
of his Honor's judgment upon the weight to be allowed to the fact that 

the road already in public use had not been laid out according 
(55) to law. Admitting the fact, he decided that he could not change 

his opinion, because he thought the road proposed by the plain- 
tiffs was unnecessary anyhow. I t  is conceded that the question of the 
necessity for the new road was one, the decision of which in the Superior 
-Court ie not the subject of reexamination in this Court. 

PER CURIAM. Affirmed. 

JAMES HANNA v. JOHN N. INGRAM. 

Where a writ in slander was issued, returnable to a term of the court, and 
no alias issued from such return term, but a writ issued from the 
next term thereafter, it was Hell$, that the latter writ was the com- 
mencement of the suit, and the limitation to the action must be de- 
termined accordingly. 

SLANDER, tried before F r e m h ,  J., at Fall  Term, 1860, of ANSON. 
I t  appeared on the trial'that a writ issued 14 February, 1857, return- 

able to March Term, which was returned "Not found," and that no writ 
issued to the next ensuing term thereafter, but that one issued returnable 
to the second term, which was March, 1858, which was marked as an 
alias, and pursued the language peculiar to that writ. 

The court intimated an opinion that the latter writ was the com- 
mencement of the suit, and as the words were spoken more than six 
months prior to the date of its issuing, the action was barred. I n  defer- 
ence to thi:, intimation the plaintiff took a nonsuit and appealed. 

M c C o r M e  for p l a i n t i f .  
R. H. B a t t l e  f o r  de fendan t .  

MANLY, J. The power to bring an action for words is limited 
(56) by Rev. Code, chap. 65, see. 3,  to six months after the speak- 

ing of them, and the question presented here is:  At what time 
was this action commenced? When the first writ was issued or when 
the last? 

We concur with his Honor below, that it was a t  the' issuing of the 
last writ-the one from the Fall Term, 1857, to the following spring. 
This latter, although denominated an alias, does not connect itself with 
the other, so as to make oAe continuous suit, a term having intervened 
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from which no process was issued. I n  Fulbright v. Tritt, 19 N .  C., 491, 
i t  was held that such a failure, under precisely similar circumstances, 
worked a discontinuance of the suit, and the issuing of a writ, purport- 
ing to be an alias, at the subsequent term was the beginning of a new 
suit. Fulbright v. Tritt is in point, and is satisfactory to us. It decides 
the cause before us in accordance with the opinion of the judge below, 
and his judgment should, therefore, be 

PER CURIAM. Affirmed. 

Cited: Etheridge v. Woodley, 83 N. C., 13; Webster v. Laws, 86 
N. C., 180. 

JOHN Q .  ADAMS ET AL. V. HENRY S. CLARK. 

That holograph script was seen among the valuable papers and effects of 
the decedent eight months before his death is no evidence that it 
was found there at or  after his death. 

DEVISAVIT VEL NON, tried before Howard, J., a t  Fall Term, 1860, of 
BEAUBORT. 

The propounders proved by one Martin Manning that he was work- 
ing for the decedent, Charles A. Clark, from about the last of Decem- 
ber, 1856, to the last of February, 1857 ; that said Clark was unmarried 
and without children; that on an evening in February, 1857, after 
supper, in  the house of the said Clark, he was engaged in writing 
a t  a desk; that he got up and, going to a trunk, opened i t  and took (57) 
out a small tin trunk, from which he took a red pocketbook, and 
from out of that he took the paper-writing now propounded as a holo- 
graph will; that he read i t  to the witness and told him to take notice 
of i t  as he might see it again; that he then put i t  back in the pocket- 
book, and, raising the lid of the desk, placed the pocketbook in the desk; 
that he never saw the paper afterwards until shortly before the trial in 
the county court; that the decedent usually carried bank b i b  in  that 
pocketbook, and he several times took money out of it to pay witness; 
that no white person lived, during this time, with the decedent, except 
the witness; that Clark died in  November, 1857. There was other 
evidence, but none as to the point on which the case is decided in this 
Court. The counsel for the caveators contended that there was no evi- 
dence that the script was found among the valuable papers and effects 
of the decedent, and asked the court so to instruct the jury; and his 



I N  T H E  SUPREME COURT. 

Honor being of that opinion, so instructed the jury. Plaintiffs' counsel 
excepted. 

Verdict for caveators. Judgment and appeal by the propounders. 

Rotlman and Warren for propounders. 
McRae and #haw for caveators. 

BATTLE, J. Chapter 119, section'l, Rev. Code, requires for the proof 
of a holograph will that it "be found among the valuable papers and 
effects" of the deceased, or that "it shall have been lodged in the hands" 
of some person for safe keeping, etc. I n  the present case, i t  is not pre- 
tended that the script was lodged in the hands of any person for safe 
keeping, but i t  is sought to be established as the will of the deceased 
upon the ground that i t  was-found among his valuable papers and 
effects. Found wheh? Certainly at  or after the death of the alleged 
testator. The paper conld not become a will until the death of the 

alleged testator, and to show that he intended i t  to operate as his 
(58) will, it myst be proved that it was found lying among his valuable 

papers and effects; for from that circumstance i t  is to be inferred 
that he regarded and had kept the script as a valuable paper also. The 
only testimony offered by the propounders upon this all-important point 
was that of a witness who had seen the deceased put the script in a red 
pocketbook about eight months before his death. What became of i t  
afterwards does not appear, either from his testimony or that of any 
other person, nor does it appear where it was found, at  or after the 
death of the deceased. I t  would, to a great extent, defeat the protection 
thrown around holograph wills if the fact that a script was seen among 
the valuable papers and effects of the deceased several months before 
his death could be submitted to a jury as any evidence that i t  was found 
there, a t  or after his death. 

Thinking that there was no evidence in support of that essential 
point, it is unnecessary for us to inquire whether the red pocketbook 
spoken of by the witness was a place of deposit for the valuable papers 
and effects of the deceased. 

PER CURIAM. No error. 

Cited: Brown v. Ea,ton, 9 1  N. C., 29. 
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SIMON E. KOONCE v. GEORGE W. PERRY. 

Where a bailment is once established, a mere possession under a claim of 
title, with the use of the property as his own, unaccompanied by an 
act upon the part of the bailee, changing the nature of his holding, 
will not set the statute of limitations in motion. 

TROVER, tried before Bailey, J., at last Fall Term of JONES. 
The declaration was for the conversion of two slaves who had belonged 

to one Hargett, who for the recited consideration of $. . . . . ., in 1835, 
conveyed them to the plaintiff, who was the son of the defendant's 
intestate. At the time of this conveyance plaintiff was under the (59) 
age of twenty-one, and for a portion of the time, between 1835 
and 1850, lived with his father. It  did not appear how much of this 
time he lived with his father. but he was there in 1850. I n  that year 
the father of the plaintiff, wishing to exchange one of these slaves for 
one belonging to one Hill, made a proposal to the latter to do so. Hill 
objected to the exchange, on the ground that the slave which intestate 
offered to let him have was one of the Hargett negroes, and that he could 
not make title to him because he had been conveyed to his son, the plain- 
tiff. To this the father replied that he was aware that the right of these 
negroes was in his son, but he would get him to make the bill of sale. 
The exchange was made, and the son executed the bill of saIe for the 
slave, which the father subscribed as a witness, and afterwards proved 
it in court. The Hargett negroes, as they were called, continued in  the 
possession of the father from the date of the conveyance to the son in 
1835 till his death, which took place in 1858, during all which time he 
(the father) exercised the same control over them as he did over his 
other property, and upon one or two occasions said that they belonged 
to him. 

The defendant, as administrator of the father, took possession of these 
slaves, claiming them as the estate of his intestate. The plaintiff made 
a demand, and, on refusal, this suit was brought. The defendant relied 
on the lapse of time as making his intestate a good title. 

The court charged the jury that if, when the father took possession 
of the negroes, he took them as his own, the plaintiff could not recover 
because of the length of possession, but that if he received them as the 
property of his son, i t  constituted a bailment between him and his son, 
and the fact that he used them as his own and claimed them as his own 
did not destroy that bailment, and that the plaintiff would, in  that 
case, be entitled to recover. Defendant's counsel excepted. 

Verdict and judgment for the plaintiff, and appeal by the 
defendant. (60) 

45 
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Haughton for plaintiff. 
J .  W.  Bryan and G~een for defenhnt. 

MANLY, J. There was no error on the trial of this case below of 
which the appellant can justly complain. Of the instruction given in 
the alternative, that the father took possession of the negroes as his own, 
the appellee might have complained, for, as the case is presented to us, 
there was no evidence upon which such instruction could have been 
based. 

The slaves went into the possession of the defendant's intestate upon 
the execution of a deed to his son, then a minor and living with him, 
and the taking and holding of the same should be presumed to be in 
conformity with the right. I n  its origin, therefore, the possession of 
the intestate was a clear bailment, without evidence of any kind to the 
contrary. The court below was entirely correct in the instruction, that 
if possession were accepted, in the beginning, in the right of the son, i t  
was a bailment which could not be terminated or converted into an 
adverse holding by the fact proved, that intestate, through a number of 
years, had used them as his own and called them hie own; something 
more is necessary to convert a holding of the kind supposed into an 
adverse one. I t  does not appear, indeed, that the calling them hie own 
was in  the presence of, or that i t  came to the knowledge of, the son, and 
the use of them as his own was not inconsistent with a bailment. There- 
fore, there was nothing to put the plaintiff on his guard and excite him 
to demand a recognition of his rights. The only occasion when a ques- 
tion as to their respective rights in this property was made was upon 
the exchange of one of the slaves in 1850, when, instead of setting up a 
claim to them, the right of property i n  the plaintiff was distinctly recog- 
nized by the intestate. 

I n  Martin v. Harden, 19 N.  C., 504, i t  waa held by this Court that a 
demand by the bailor and refusal by the bailee would operate to change 

the nature of the possession and convert it into an adverse one. 
(61) I n  Powell  v. Powell, 21 N.  C., 379, where there had been a 

par01 gift of slaves, the death of the donee, a division among the 
next of kin, and taking possession of the slaves in question by one as 
his share, i t  was held that such possession,,so taken, was adverse to the 
original donor; but in Hill v. Hughes, 18 N. C., 336, although the bailee 
not only claimed and used the slaves as his own, but conveyed them by 
deed of trust for the payment of his debts, yet, as the trustee did not 
take possession, but the bailee kept i t  as before, it was held the bailment 
was not determined. So, in Collier v. Yoe, 16 N .  C.,  55, where a slave 
was loaned in  1804, the death of the lender in 1807, an open claim during 
the lifetime of the lender by the defendant to hold them as his own 

4 6 
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right, and a continued possession under that claim until 1824, i t  was 
held the statute of limitations did not protect the defendant. 

The principles to be deduced from these cases are, that while an 
abortive attempt to regain possession, as by demand and refusal, or 
some act by the bailee, changing the nature of his profession, as in 
Powell v. Powell, will put the statute of limitations in  action; yet, no 
length of possession under claim of title and use of the property as one's 
own will. I n  Green v. Harr-is, 25 N.  C., 210, i t  was held by this Court, 
that where i t  was manifest there was no purpose or wish on the part of 
the bailor then to resume possession, a mere naked declaration of right 
in  himself by the bailee, although made in the presence of the bailor, 
unaccompanied by any act upon the part of the former, changing the 
possession, would not set the statute of limitations into immediate action. 
This latter case is believed, indeed, to be fully sustained by the principle 
decided in  Hill v. Hughes. Something more than a mere claim of right, 
made known to the adverse party, is necessary. 

His  Honor, therefore, in the instruction given in the case before us, 
was entirely within the principles of cases decided in  this Court. 
For  if the construction be put upon i t  that intestate declared the (62)  
slaves belonged to him, in  the presence of plaintiff, which is not 
the proper construction, yet the directions to the jury would be justified 
by Hill v. Hughes and Green v. Harris. 

Upon the facts of the case before us now, we hold that a bailment, 
established as i t  is by proof of the transaction between the parties in 
1850, the subsequent possession of defendant's intestate until 1858, claim- 
ing the slaves in his own right and using them as his own, was not an 
adverse holding so as to make title in  behalf of the intestate by lapse 
of time. There must be something more, as an effort on the part  of the 
bailor to regain possession, or some act by the bailee changing the nature 
of his holding. 
PER CURIAM. No error. 

Cited: Linker v. Benson, 67 N.  C., 155. 
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JOHN S. WILLIS v. W. A. MELVIN. 

The statute, Rev. Code, chap. 31, sec. 114, authorizing a reference in suits 
upon the bonds of sheriffs and other public officers, does not embrace 
the case of a bond given by a deputy sheriff for the indemnity of his 
principaI. 

MOTION for a reference, heard before French, J., a t  last Fall Term of 
BLADEN. 

The action was in debt, brought by the sheriff of Bladen on a bond 
given by the defendant, as his deputy, conditioned faithfully to collect 
taxes and perform all the duties of his said office of deputy sheriff. The 
breaches assigned were the nonpayment of money collected for taxes 
and under various processes. 

The cause having been put to issue at this term, the counsel for the 
plaintiff moved that the same be referred to the clerk to state an account. 

This was objected to on the other side, and refused by the court 
(63) on the ground that he had no power to do so. From which ruling 

the plaintiff appealed. 

M.  B. Smith for plaintif. 
Baker for defenda,nt. 

MANLY, J. His  Honor below was correct in holding there could be 
no compulsory reference for an account between the parties to this suit 
under the provisions of the Rev. Code, chap. 31, sec. 114. That section 
authorizes a reference in suits against executors, administrators, and 
guardians, or upon the bonds of sheriffs or other public officers. 

The deputy sheriff is not a public officer within the purview of this 
section. H e  is not appointed by the public nor by virtue of any special 
public authority. H e  does not give a bond to which the public can 
resort; nor is he amenable to them for his defaults. There is no method 
of induction or oath of office prescribed. His appointment is made by 
the sheriff, by virtue of the general legal power in all ministerial officers 
of deputing their powers, and arises out of the necessity, in  his particu- 
lar case, of having deputies. They are responsible to him, and he to the 
public. They give bond and are appointed and dismissed by him at 
pleasure. H e  would seem, therefore, to be no more than an agent or 
servant of the sheriff. Hampton v. Brown, 35 N .  C., 18. The term, 
"deputy," implies this, and no more; for its definition is, one who is 
"appointed, designated, or deputed to act for another." Tomlin defines 
i t  "one who exercises an office, etc., in another's right, having no interest 
therein, but doing all things in his principal's name, and for whose mis- 

48 
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conduct the principal is answerable." Whereas, office clearly embraces 
the idea of tenure in  one's own right, and public office is tenure by virtue 
of an appointment, conferred by public authority. 

There is no error in the court below, and this opinion will be certified 
to the court, to the end that i t  may proceed. 

We have had some doubt as to whether this case is rightfully before 
us. I t  is an appeal from the judgment of the Superior Court declining 
to make an interlocutory order, no special leave from the court 
appearing upon the record, while the whole record seems to be (64) 
certified as in case of a judgment disposing of the entire cause. 
As no objection to this has been taken here, we assume that the appeal 
has been brought up by leave, and take jurisdiction of the question 
presented, calling the attention of the clerks below to Rev. Code, chap. 
4, secs. 23, 24. 

PER CURIAM. No error. 

Cited: Piland v. Taylor, 113 N. C., 3. 

GRIFFIN & ACHEN v. W. R. ,TRIPP. 

A naked declaration of a debtor in embarrassed circumstances that an as- 
signment of a note, theretofore made by him, was bona fide and for 
valuable consideration, is no evidence, as against creditors, that such 
was the fact, and such assignment was held to be void. . 

THIS was an issue growing out of an attachment sued out against 
W. R. Tripp, tried before Heath, J., at January Special Term, 1860, of 
BEAUFORT. 

Henry A. Ellison was summoned as garnishee, who answered that he 
had given a note to W. R. Tripp, dated 19 November, due 1 January, 
1858, fop the sum of $936.67; that he had been informed by letter from 
T. K, Archibald that he had bought this note; that if the note is the 
property of the defendant, he owes him that sum of money, but if the 
note is not his property, he owes him nothing; and issues were made 
as follows: Whether the said Ellison, at  the time of the service of the 
attachment, was and still is indebted to the said W. R. Tripp by bond 
for $936.37, bearing date, etc. On the trial i t  was proved on the part 
of the plaintiffs, by John A. Stanly, Esq., that some time in October, 
1857, before the institution of t h k  suit, William R. Tripp handed him 
a note, made by H. A. Ellison, payable to said Tripp, to be col- 
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(65) lected by him ae attorney a t  law; that said note, at  the time, bore 
the endorsement in blank of said Tripp ; that at the time of hand- 

ing him this note Tripp said i t  was the property of Thomas K. Archi- 
bald, of Tennessee; that he (Tripp) had sold i t  to Archibald some 
months before; that Archibald requested him to bring the note here for 
collection; that at  Tripp's request he gave a receipt for the note as 
having either been received from Archibald, or from Tripp as the agent 
of Archibald, and that he had the note in his possession at the time of 
this trial. The execution of the note was admitted. The plaintiff then, 
to prove Tripp's insolvency, produced divers judgments of record against 
him, which were still unsatisfied. H e  proved that Tripp had resided in 
Beaufort County until about 1855, when he left the county and was 
absent when the attachment in the case issued; that Archibald was his 
brother-in-law, having married his (Tripp's) sister. I t  was proved, 
also, that Archibald was a man of property. 

The judge charged the jury that there was no evidence that the llote 
had ever been delivered to Archibald, and that the endorsement did not 
convey to him a vested title to the note, and that if they believed the 
evidence they should find for the plaintiff. Defendant's counsel ex- 
cepted. 

Verdict for the plaintiff, judgment of condemnation against Ellison, 
from which he appealed to this Court. 

R o d m a n  and Xhaw for p l a i n t i f s .  
W a r r e n  for defendant .  

FEARSOX, C. J. A debtor in embarrassed circumstances cannot divest 
himself, as against his creditors, of the title to any portion of his estate 
by a voluntary conveyance. To make the transfer valid against credi- 
tors i t  must be bor~a  fide and for a valuable consideration. 

If a debtor executes a bill of sale for a slave and admits therein the 
receipt of the purchase money, such admission is not evidence against 

a creditor of the payment of the consideration. Claywell v.  
(66) McGimpsey ,  15 N .  C., 89. 

This principle is settled. I n  our case, the assignment of the 
note does not purport to be for value, and there is not even an admission 
by the debtor at the time of the supposed transfer that the price was 
paid. The only attempt to prove a valuable consideration was by show- 
ing the naked declaration of the debtor at  the time he handed the note 
to Mr. Stanly, when he said the note was the property of Archibald, 
and that he had sold i t  to him some months before. If the admission 
of a debtor a t  the time he executes a conveyance, and as a part of it, 
that he had received a valuable consideration is not evidence of that fact, 
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as against a creditor, of course a naked declaration made by him some 
months afterwards is no evidence of the fact. 

I t  follows that the alleged assignment of the note was void as to 
creditors. There is 

PER CURIAM. No error. 

Ci ted:  T r e d w e l l  v. Graham,  88 N.  C., 214. 

WILLIAM STOKES v. RICHARD T. AREY. 

1. The words, "You as good as stole the canoe of J. H.," are not actionable, 
per se. 

2. Where the court erroneously submitted a matter of law to the jury, and 
they, by their verdict, decided the matter correctly, it was Held, not 
to be ground for a venire de novo. 

SLANDER, tried before French ,  J., at last Fall  Term of STANLY. 
Plaintiff declared in two counts: 
First. "You stole old John Henly's canoe." 
Second. "You as good as stoie old John Henly's canoe." 
Plea : General issue. 
Evidence was submitted to the jury on both counts. The (67) 

counsel for the plaintiff requested the court to charge the jury 
that the second count was actionable per se. His Honor declined 
giving the instruction asked, but told them that the first count was 
actionable per se, but as to the second count, he submitted it to the jury 
as actionable, or not, as they might find that the defendant did, or did 
not, intend to charge the plaintiff with stealing the canoe. Plaintiff's 
counsel excepted. 

Verdict and judgment for defendant. Plaintiff appealed. 

McCork le  a n d  S t range  for plaintiff 
A s h e  for defendant .  

MANLY, J. The law has been substantially administered in this case, 
and the appellant has no just ground of complaint. We are clearly of 
opinion that the words in the second count ought not to have been pro- 
nounced actionable per se by the court. And whether they ought to have 
been submitted to the jury as a doubtful idiom, depending upon local 
usage, or determined by the court as matter of judicial construction, is 



I N  T H E  SUPREME COURT. [53 

indifferent to the appellant, for qwcunque v i a  data, the result to him is 
the same. 

Upon a submission of the point in  dispute to the jury, they found cor- 
rectly, that the words did not impute the offense of larceny; and, there- 
fore, any error committed by his Honor in turning the matter over t s  
them was, under the circumstances, innocuous. 

The words, taken in  their most defamatory sense, mean nothing more 
than that the plaintiff had dealt with the canoe in  some way that was 
equivalent to stealing it. By  implication, the idea of the precise offense 
of stealing is excluded. For  it was something like it, but not the felony 
itself, and as things like are not the same, it follows i t  was not stealing 
with which the plaintiff was accused. I t  is well settled in  North Caro- 
lina that defamatory words, actionable per se, must impute an offense 
for which the accused, if convicted, would suffer punishment of an in- 

famous nature; a matter of moral taint short of this would not do. 
(68) No  such offense is imputed by the terms used, and therefore the 

words of themselves are not actionable. Urady v. Wilson, 11 N. C., 
93; Xkinner v. V'hite, 18 N. C., 471; Wall v. Hoskins, 27 N.  C., 177. 

We have treated of the words in question, i n  deciding upon their 
import intrinsically, as they are found in the declaration, without the 
help of explanatory averments of any kind. As they have not been 
helped by colloquium and innuendo, whose office it is to give an action- 
able meaning to words otherwise uncertain or innocent, we suppose they 
could not be so aided. Indeed, we take it, the words constitute a form 
of expression frequently resorted to by persons not precise or definite 
in their use of terms, to indicate a trespass or breach of trust, involving 
a moral guilt equal to theft. No such imputation constitutes legal 
slander in North Carolina, as will be seen by reference to the case above 
cited. 

The cases in the early English Reporters which have been brought to 
our attention are not all reconcilable with each other, but this general 
principle runs through and governs most of them, that the words must 
charge a crime directly, or by necessary implication. Thus in  HalZey 2). 

Stanton, Croke Charles, 269, these words, "He was arraigned for steal- 
ing hogs, and if he had not made good friends, i t  had gone hard with 
him," were held actionable, because the latter words, "if he had not 
made good friends," etc., showed that the speaker believed the truth of 
the accusation; while in BayZy v. Churrington, Croke Eliz., 279, the 
words, "thou wert arraigned for two bullocks," were held not to be 
actionable, because the words do not charge stealing, but only an accu- 
sation of it. So, in a later case of curt& 11. Curtis, 25 E. C. L., 206, the 
words, "you have committed an act for which I can transport you," are 
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held actionable, for it shall be intended he had committed some crime 
for which he was liable to transportation. The case is said to be similar 
in principle to Donrzes' case, Croke Eliz., 62, where the following words 
were held to be actionable: "If you had your desserts, you had 
been hanged before now." It shall be intended that the speaker (69) 
meant he had committed a crime for which he deserved to be 
hanged. 

D r u m m o n d  v. Leslie,  5 Blackford (Ind.), 453, is in conflict with the 
current of English cases, and, certainly, with ours. 

Whatever fluctuation of opinion the cases abroad may present, we 
think the law is settled in North Carolina to be as above stated: That 
words are not actionable per se, except they impute an offense subject 
to infamous punishment, directly, or by intendment, to be made mani- 
fest by proper averments. 

PER CURIAM. No error. 

GABRIEL EDWARDS ET AL., TRUSTEES, v. JAMES KELLY. 

Where a remainder in slaves, during the particular interest, was offered for 
sale at auction, when certain written terms were proclaimed by ;he 
crier, and the defendant was the last and highest bidder, but the 
property was not delivered to him, in a suit for not complying with 
the terms of sale: Held, that the contract was within the statute 
of frauds, so far as the bidder was concerned, and no action would lie 
against him. 

ASSUMPSIT, tried before Saurzders, J., at June Special Term, 1859, of 
WAYNE. 

The plaintiff declared in three counts : 
First. For the price of the slaves. 
Second. For breach of the contract in not complying with the terms 

of sale. 
Third. For the difference between the price at  the.first and second 

sales. 
The plaintiffs, as trustees, under a deed of trust from one John D. 

Pearsall, had title to a remainder in certain slaves after the life 
estate of 'Mrs. Pearsall, who was still living. As trustees, they (70) 
offered the estate vested in  them (to wit, the said remainder) for 
sale at  public auction, on which occasion the crier made known as the 
terms of sale, which were in writing and publicly read by him, that the 
property would be $old on a credit of three and six months, and the 
purchaser would be required to give a note with two approved sureties, 
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with interest from date, before the property changed; and that if any 
one bid off the property and failed to comply with the conditions it was 
to be resold, and the first purchaser was to be liable for the deficiency 
in the price at  the second sale, if any, and the property was not to be 
delivered until after the death of Mrs. Pearsall, the tenant for life. 
The defendant, James Kelly, was the last and highest bidder for the 
property at the price of $600, but he subsequently refused to give note 
and security; whereupon, i t  was again exposed to sale in the presence 
of the defendant and knocked off to one Kornegay at $275. 

The court intimated an opinion that the plaintiff could not recover, 
whereupon he submitted to a nonsuit and appealed. 

Dortch and Strong for plaintiffs. 
J4cRa.i for defendant. 

MANLY, J. The contract which is the subject of this suit falls within 
the provisions of the statute of frauds, incorporated in our Code, chap. 
50, see. 11, and in no part thereof can be enforced without a memoran- 
dum in writing signed by the party to be charged therewith. I t  is not 
divisible and exempt from the operation of the law in some of its parts, 
as, for instance, in the penalty for noncompliance with the terms of the 
sale, as insisted in the argument. 

Such a construction would render the provisions of the law referred 
to inoperative. For, except in  cases where a specific performance may 
be compelled, the relations to each other of the parties to such a contract 

would not be changed by the law. Anterior to its passage the 
(71) party charged had the power to refuse compliance and run the 

hazards of an action for damages, and the construction now 
sought to be put upon it gives him that option-nothing more. I t  
would be a palpable inconsistency to declare the contract void and of no 
effect, which is done by the statute, and still to hold the party responsible 
in damages for its nonfulfillment. 

I n  a case recently decided, Mizell v. Burmett, 49 K. C., 249, general 
principles are enunciated which have a direct bearing upon this case, 
viz., that no part of a contract, falling under the provisions of the law, 
is binding upon a party who does not sign the writing, while others who 
do sign may be bound. 

The opinion of his Honor below, that the contract was not binding 
upon the defendant, in submission to which plaintiff suffered a nonsuit, 
was clearly correct. 
PER CURIAM. Affirmed. 

Cited: Love v. Atkinson, 131 N. C., 547. 
54 
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WILLIAM H. PEARCE v. RAYMOND CASTRIX. 

Debts on a deceased person, assigned to one after the death of such person, 
do not constitute the assignee such a creditor as to entitle him to 
administration under Rev. Code, chap. 46, sec. 2. 

CONTEST for letters of administration on the estate of John Brissing- 
ton, heard before Bailey, J., at last Fall  Term of CRAVEN. 

The decedent was a native of England, and died in this county intes- 
tate and without leaving widow or children. The decedent did not owe 
the plaintiff Pearce anything at  the time of his death, but after that 
event Pearce purchased notes and accounts from sundry persons to whom 
Brissington was indebted, and these exceeded in amount the debts due 
to the opposing applicant, Castrix. The latter resided in the 
State at  the time of the decedent's death, and all his debts were (72) 
due and owing at the time. These debts he proved by his own 
oath. Upon this state of facts his Honor awarded the administration 
to Castrix, on the ground that he was the highest creditor residing in 
the State, within the meaning of this statute. From this order Pearce 
appealed. 

Hubbard for plaintiff. 
J. W. Bryan and Washingtofi for defendant. 

PEARSON, C. J. Upon failure of the widow or next of kin to make 
application, the statute requires administration to be granted ('to the 
highest creditor residing within the State, proving his debt upon oath 
before the court granting the same." 

The requirement that the debt shall be proved by the oath of the 
creditor confines the right to have administration to creditors between 
whom and the intestate there existed a personal privity of contract, for, 
in  the absence of this privity, the creditor cannot, by his oath, prove 
the debt; for instance, one who claims as assignee cannot thus prove 
the debt; he may, by his oath, prove the assignment, but he cannot swear 
to the debt; for that originated in  a transaction between the assignor 
and the intestate, in regard to which he had no privity, and must make 
proof aliunde. 

The policy of the statute, obviously, is to require a creditor, applying 
for administration, to swear of his own knowledge that the debt is just 
and true. This is not satisfied by an oath of the alleged creditor that 
he believes the debt to be just and true and an offer to prove i t  by 
witnesses. The only mode of proof provided by the statute is the oath 
of the party. I t  was adopted, not merely for the sake of convenience, 
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but because i t  is reasonable that the right of administration should be 
thus confined to creditors who are cognizant of the existence of their 
debts, as, after administration granted, the right of retainer attaches 
without further proof. I n  England the form of the oath is, "the de- 

ceased was at the time of his death justly indebted to the appli- 
(73) cant." 4 Chitty Gen. Prac., 147 (note). The wisdom of this 

provision of the statute, according to the construction we put on 
it, is strikingly illustrated by the facts disclosed in the case now under 
consideration. The applicant, Pearce, after the death of the intestate 
purchased sundry notes and accounts alleged to be due by the intestate, 
for the purpose of thereby acquiring the right to administer. Whether 
these notes and accounts are just debt* or not, he does not know. But 
i t  is certain he was under a strong temptation, for the purpose of 
accomplishing his object, to admit without investigation every claim 
that was offered to him for sale, and the larger its amount the better 
it suited his purpose; thus opening wide the door for admitting false 
claims, to which unfortunately the estates of dead men are too much 
exposed, even without any undue collateral influence. 

We concur with his Honor, that Castrix, the other applicant, having 
proved his debts by his own oath according to the requirement of the 
statute was entitled to the administration. 

PER CURIAM. Affirmed. 

Cited: Wallis v. Wallis, 60 N.  C., 79;  Williams v. Neville, 108 N.  C., 
561;  Boyfiton v. Heartt, 158 N.  C., 495. 

DOE ON THE DEMISE OF GEORGE S. DEBRULE v. BENJ. SCOTT ET BL. 

Where a cause pending in court is, by rule of said court, referred to arbitra- 
tors, who proceed to act and make an award as to all the matters in 
controversy in favor of one of the parties, without saying anything as 
to the costs the successful party has no right to have a judgment of 
the court for the lecovery of his costs. 

EJECTMENT, tried before Bailey, J., at last Fall  Term of JONES. 
(74) After this cause had been put to issue, i t  was, by a rule of 

court, referred to arbitrators, who returned for their award that 
they found "all the issues in  favor of the defendant," but made no men- 
tion as to the costs; on the coming in of the award, the plaintiff filed 
various exceptions. These were overruled by his Honor, who gave 
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judgment according to the award, in favor of the defendant; also, that 
he recover all costs against the plaintiff. The plaintiff appealed to this 
Court. 

J .  W .  Bryan and Washington f o r  plaintiff. 
McRae and Haughtort for defendant. 

PEARSON, C. J. The only ground insisted on in this Court was in 
respect to that part of the judgment which subjects the plaintiff to the 
payment of all the costs. 

I n  support of the decision of his Honor, Simpson v. McBee, 14 N.  C., 
531, and Cunni%gham v. Howell, 23 N .  C., 9, were relied on. These 
cases establish the doctrine that in this State, where a case, after issue 
joined, is referred by a rule of court and the award is filed, the court, 
for the purpose of enforcing it, enters judgment according to the award 
and does not simply order an attachment; and the argument is, as the 
court renders a judgment, the costs follow the judgment as an incident, 
according to the provisions of the statute, Rev. Code, chap. 31, sec. 75. 
"In all actions, whatsoever, the party in  whose favor judgment shall be 

. given shall be entitled to full costs." 
We confess there is much force in  this reasoning, especially as in 

Cunlziaghanz v. Howell it is decided that the action of the court upon 
an  award is a judgment of the court for the purpose of charging bail, 
and yet we feel bound, upon the authority of Arrilzgton v. Battle, 6 
N. C., 246 (which is directly in point, and which, we presume, was not 
called to the attention of his Honor), to hold that the court erred in 
giving judgment against the plaintiff for costs. The award 
found all issues in favor of the defendant, but did not dispose ( 7 6 )  
of the costs, and the judgment ought to have been that "the 
plaintiff take nothing, and the defendant go without day." This was all 
that the award authorized, and, according to the case cited, that was the 
judgment which the court ought to have rendered. 

I t  was suggested that Arririlgton v. Battle, as reported, was not a 
reference under a rule of court, but was simply a reference by an agree- 
ment of parties. But  upon an examination of the record in this Court 
we find it was a reference "as a rule of court," and that judgment was 
entered "according to the award." So i t  is directly in point, and we 
do not feel at  liberty to overrule it. For, when a rule of practice is 
fixed, the courts should adhere to it, unless some new matter occurs or 
there be some decisive objection. I n  this case there is no suggestion of 
either; on the contrary, the practice of adhering strictly to the award 
in rendering judgment, so as to give no judgment for costs unless the 
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award so directs, has uniformly obtained in all of the courts of this 
State up to the present instance, so far as we are informed. 

Cunningham v. Howell cannot be considered as conflicting with 
Arrington v. Battle, for the two may well stand together, the result being 
that a judgment according to an award is an anomaly introduced by the 
practice of our courts in order to enforce awards in a inilder manner 
than by attachment, which exposed the party to process of contempt. 
So, although i t  is a judgment for the purpose of charging bail, yet it is 
not a judgment for the purpose of carrying costs proprio vigo~e, within 
the meaning of the statute. I n  other words, being a mere creature of the 
court, there is no reason why i t  may not be so fashioned as to obviate 
the effect of discharging the bail on the one hand, and on the other still 
leave to the arbitrators the right to dispose of the costs, which is done 
by treating it as an anomalous or quusi-judgment, which character has 
been impressed upon it by the cases referred to and the uniform prac- 

tice in this State. Judgment reversed, and judgment for the 
(76) defendant, but without costs below. Of course, in this Court, the 

successful party is entitled to costs. 
PER CURIAM. Reversed. 

Cited: Harra1so.n v. Pleasants, 61 N. C., 367 

DOE ON DEM. OF DAVID W. BARNES v. ROBERT HAYBARGER. 

1. Where the intention of the parties to a deed is manifest on its face, the 
Court in giving a construction to doubtful provisions, will, i f  possible, 
effectuate such intention. 

2. Where a wife, after marriage, supposing the whole interest in her land 
was in her, made a conveyance to a trustee for her sole and separate 
use, to which the husband signed as a party, and by various clauses 
manifested a concurrence in her act, but did not profess directly 
to convey any estate, in which deed it is recited that ten dollars was 
paid by the trustee to the wife, it was Held, that this raised a use from 
the husband to the trustee, which was executed by the statute, and in 
that way the husband's interest passed to the trustee. 

EJECTMENT, tried before Bailey, J., a t  last Fall  Term of WILSON. 
The only question in  this case arises on the following deed: 
'(An indenture tripartite made and entered into this 4th day of 

August, 1858, between Robert Haybarger, of the first part, Nancy Hay- ' 

barger, of the second part, and David W. Barnes, of the third part, all 
58 
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of the county of Wilson and State of North Carolina: Whereas, the 
said Nancy Haybarger is seized and possessed of certain lands, tene- 
ments, and hereditaments, situate, lying, and being in the county of 
Wilson and State aforesaid: Whereas, i t  is agreed upon by and between 
the said Robert Haybarger and Nancy Haybarger, that the said Nancy 
Haybarger should, notwithstanding, have, hold, enjoy, and possess all 
her said property above described, with all and every the rights, interest, 
and profits of, to, and out of the same, free and separate from all the 
claims and demands of the said Haybarger, arising from the consumma- 
tion of their marriage, and whereas, the said Nancy Haybarger 
might, in the perfecting their marriage, be entitled to by virtue (77)  
of dower or in any other way whatsoever. Kow, this indenture 
witnesseth, that in consideration of the said marriage, and in  pursuance 
and perfecting of the said hereinbefore mentioned agreements, and in 
consideration of the sum of ten dollars, good and lawful money of North 
Carolina, to the said Nancy Haybarger, in hand paid by the said David 
W. Barnes, at  or before the sealing and delivery of these presents, the 
receipt whereof is hereby acknowledged, she, the said Nancy Haybarger, 
with the consent and approbation of the said Haybarger, testified by 
his being a party to and sealing and delivering these presents, hath 
bargained, sold, assigned, and transferred and set over, and by these 
presents doth bargain, sell, assign, transfer, and set over unto the said 
D. W. Barnes, his executors, administrators and assigns, all the prop- 
erty belonging to, and in possession of, the said Nancy Haybarger, both 
personal and real, consisting of one house and lot, situate, lying, and 
being in  the county of Wilson and State aforesaid, near the railroad at  
Joyner's depot, adjoining the lands of W. G. Sharpe and others, one 
degro woman, Matilda, and child, Caroline, and increase, household and 
kitchen furniture, consisting of three feather beds and furniture, 
fourteen chairs, one chest, one trunk, one buggy and harness, one safe, 
one cooking stove and fixtures; to have and to hold the said property 
hereby conveyed unto the said David W. Barnes, his executors, admin- 
istrators and assigns. But, nevertheless, upon the trust and for the 
intent and purpose hereinafter expressed and declared of and concerning 
the same, that he, the said D. W. Barnes, his executors, administrators, 
and assigns, shall hold and manage the said property, and all and every 
part and parcel thereof, to and for the sole and separate use, benefit, 
and disposal of the said Nancy Haybarger, their marriage notwithstand- 
ing, and that the same, in no manner whatsoever, shall be subject to 
the direction, control, or disposition of the said Robert Haybarger, her 
intended husband, or be liable for his debts; and upon this further truat, 
that he, the said D. W. Barnes, his executors and administrators, 
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(78) shall and will pay, transfer, and deliver unto the said Nancy 
Haybarger, or unto such person or persons, and at  such time or 

times, and in such proportions, manner, or form as she, the said Nancy 
Haybarger, may direct, by her request or order, made in writing, at- 
tested by three or more credible witnesses, all the rents, issues, and 
profits of the said property so conveyed as aforesaid, and that all the 
said separate and distinct estate and produce and  increase thereof shall 
be had, taken, held, and enjoyed by such person and persons, and for 
such use and uses as the said Nancy Haybarger shall at  time or times 
hereinafter, during her life, limit, devise, or dispose of the same, or any 
part thereof, either by her last will and testament in  writing, or by any 
other writing whatever, signed with her hand, in the presence of three 
or more credible witnesses, or certified by an acting justice of the peace 
of Wilson County, State of North Carolina ; and the said R. Haybarger, 
for himself, his executors, administrators, covenant, agree, and promise 
to and with the said D. W. Barnes, his executors, administrators or 
assigns, by these presents, in  manner following: He, the said R. Hay- 
barger, shall and will permit and suffer the said Nancy Haybarger to 
give, grant, and dispose of her said separate estate as she shall think 
fit in her lifetime, and to make such will or other writing, as aforesaid, 
and thereby give, ,order, devise, limit, and appoint her said separate 
estate to any person or persons, for any me, intent, or purpose what- 
soever; and that he, the said Haybarger, shall and will permit and 
suffer such will or other conveyance in writing to be duly proven, as 
the law has made and provided in such cases, and the probate of such 
will or other conveyance to be taken and had as in such cases is usual 
and customary; and also allow the executor named to proceed to dis- 
charge his duty, and that the person or persons to whom the said Nancy 
Haybarger shall give or dispose of any part of her said estate, by her 
will or any other writing that shall be signed, sealed, and executed by 
her as aforesaid, shall and lawfully may peaceably and quietly have, 

hold, use, occupy, possess, and enjoy the same, according to the 
(79) true meaning of such gift or conveyance, devise or appointment, 

without any hindrances or interruption by the said Robert Hay- 
barger or his  executor^, administrators or assigns, or any of them; and 
that he, the said Haybarger, shall and will, from time to time and at all 
times, upon any reasonable request and at the proper cost and charge 
of the said D. W. Barnes, or his executors or administrators, make, do, 
and execute all and every such further act and acts and thing and 
things, for the better settling, recovering, and receiving money, goods, 
and the estate of the said Nancy Haybarger, allotted and allowed for 
her support, use, benefit, and disposal as aforesaid, as by the said D. W. 
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Barnes or his executors and administrators, them or any of their 
counsel, learned in the law, shall be reasonably devised, advised, and 
requested. 

"Witness whereof, the said parties have hereunto set their hands and 
affixed their seals, the day and year above written. 

R. H. HAYBARGER. [SEAL] 

NANCY HAYBARGER. [SEAL] 

D. W. BARNES. [SEAL] " 

This deed was executed after the marriage, and the only point in the 
case is, whether i t  passed the legal estate in the land to the trustee, 
Barnes; and it was agreed that if his Honor should be of opinion with 
plaintiff on this point that judgment should be entered for the sum of 
$. . . . . ., but otherwise the judgment should be for the defendant. 

On consideration of the case agreed, the court gave judgment for the 
defendant and the plaintiff appealed. 

Strong for plaintiff. 
Dortch afid Lewis for defendant. 

BATTLE, J. The indenture, upon the proper construction of which 
this controversy depends, mas manifestly framed upon the idea of a 
settlement of the wife's estate before marriage, to her sole and separate 
use; the execution of i t  by the husband, as a party, being intended to 
show that it was done with his approbation, and therefore no 
fraud upon his marital rights. Upon that supposition there (80) 
were very properly no words of conveyance from the husband, 
because, had the marriage not been consummated, he would not have 
had any interest in the estate to be conveyed. But, in  fact, the parties 
were married at  the time when the instrument was executed, and the 
husband had a legal interest in the wife's land; but that fact did not 
alter the manifest intention of the husband and wife to convey her 
estate to a trustee for her sole and separate use. The question is, can 
the deed, by any fair rules of interpretation, be construed to transfer 
the husband's interest in the land to the trustee, and thus give effect 
to that intent, or, in failing to do so, must the purpose to provide a 
separate estate for the wife be almost, i'f not entirely, defeated? The 
intention of all the parties to the deed being clear beyond all doubt, 
upon its face, we have the highest authority for saying that it ought, if 
possible, to be effectuated. I n  Smith v. Parkhurst, 3 Atk., 135, Lord 
Chief Justice Willes said: "Another maxim is, that such a construction 
should be made of the words of a deed as is most agreeable to the inten- 
tion of the grantor; the words are not the principal thing in  a deed, 
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but the intent and design of the grantor; we have no power, indeed, to 
alter the words or to insert words which are not in the deed, but we 
may and ought to construe the words in a manner the most agreeable 
to the meaning of the grantor, and may reject any words that are merely 
insensible. Those maxims, my Lords, are founded upon the greatest 
authority, Coke, Plowden, and Lord Chief Justice Hale, and the law 
commends the astutia-the cunning-of judges in construing words in 
such a manner as shall best answer the intent; the ar t  of construing 
words in such a manner as shall destroy the intent may show the in- 
genuity of, but is very ill-becoming a judge." I n  the case before us the 
husband and wife are both named in the deed as parties thereto, and 
both executed it, and i t  was the intention of both, as expressly declared, 
that the wife's Iand should be conveyed to the trustee. Under a mis- 
taken supposition that the sole interest was in her, the granting words 

purport to be from,her alone, but the law mill allow them to 
(81) operate on his interest, if i t  be possible to give them that effect; 

thus, in one instance out of many which might be cited, there 
was an instrument which purported to be a release, grounded on a lease 
for a year, but there was not any evidence of the lease, and the deed 
was in consideration of money and of marriage theretofore had, etc. ; and 
Lord IIardzvicLe held that the deed might operate as a covenant to stand 
seized. Brown, v. Jones, 1 Atk., 190. I n  2 Shep. Touch., 514 (see 31 
Law Lib., 403), it is said that ('the mere circumstance that the party 
intended to pass the property in another manner is not always decisive 
of the effect of an instrument. The rule, cum yuod ago, no% valet ut  
ago, valeat quantum valere potest, interferes with the mode and directs 
its force to the effect, and therefore i t  seems necessary to discard the 
intention as to the mode and resort to the general intention; therefore, 
whatever may be the words, the instrument will operate according to the 
effect which the parties intended to give to it." The learned author 
adds that "this position necessarily admits of the exceptions which arise 
from instruments requiring particular circumstances to give them opera- 
tion." These exceptions, however, do not apply to the present case, 
and we shall not give them any further notice. 

I n  the instrument now under consideration, the intended mode of its 
operation was to transfer the land to the trustee from the wife, because' 
she was supposed to be solely seized of it, but, to give it complete effect, 
the interest which the husband actually had in the land must also be 
transferred to the trustee. The instrument is a deed of bargain and 
sale, which, i t  is well known, operates by having an use first raised 
upon the valuable consideration, and then, by the statute of uses, trans- 
ferring the possession to the use raised and declared in favor of the 
bargainee. (See 1 Saunders on Uses and Trusts, 49, 79, 80.) I n  the 
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present deed the ten dollars recited as paid to the wife was in legal 
effect paid also to the husband, so that a use was raised from him, and 
i t  was declared in favor of the bargainee, Barnes, by the wife for 
her husband, as expressly authorized by him in  the same instru- (82) 
ment. I n  this way his interest in the land was as effectually 
conveyed to the plaintiff in  this suit as if i t  had been done directly and 
in  express words. Cobb v. Hines, 44 N .  C., 343. 

Kerns v. Peeler, 49 N.  C., 226; Gray v. Mathis, 52 N. C., 502, and 
the other cases therein referred to, which are relied upon by the defend- 
ant's counsel, are not at  all opposed to this construction. I n  Kerw v. 
Reeler the name of the wife was not inserted in  the deed from her hus-. 
band as a party to it, and she did not sign and seal it until long after 
i t  had been delivered by the husband. I n  Gray v. Mathis the name of 
the husband was not contained in the instrument executed by his wife, 
so that he was not a party to it, notwithstanding his having added his 
signature and seal to those of his wife. The same remark is applicable 
to the other cases referred to in those; but in  the case now before us the 
husband was named in the deed as a party and executed it as a party, 
which makes an essential difference between it and the other cases. The 
judgment must be reversed, and a judgment must be entered upon the 
case agreed for the plaintiff. 

PER CURIAM. Reversed. 

RUFFIN GRIFFIN v. THOMAS HADLEY. 

1. Where an arbitrator disposes of matter which was referred to him and 
also of matter not referred and the two are in their nature separable, 
it is the duty of the court to give judgment for that which is within 
the terms of the submission and reject that which is without. 

2. An arbitrator has no right to award himself a fee for his services, unless 
the power to do so is expressly contained in the submission. 

APPEAL from Saunders, J., at Spring Term, 1860, of JOHNSTON. (83) 
After pending for several terms, the following rule of court 

was entered in the cause, to wit:  "All matters in dispute referred to 
E. G. Haywood." The arbitrator reports his proceedings and the evi- 
dence laid before him, and thereupon awards as follows: The arbitra- 
tor, therefore, awards to the plaintiff $93.83, with interest on $62.50 
from the first day of this term until paid. He  further awards that the 
defendant shall pay the costs of this suit, and also the costs of the refer- 
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ence, including $25 to be paid to the arbitrator for four days or parts 
of days engaged in this arbitration, and that the clerk of the Superior 
Court of Johnston County do tax the costs accordingly, and do issue 
execution for the said costs and for the sum aforesaid." The defendant 
excepted to this award. 

I. Because the arbitrator has not allowed him opportunity to procure 
witnesses. 

2. Because he has not allowed the defendant's account as a set-off. 
3. Because he has not allowed credits, fitated and admitted by the 

plaintiff. 
- The cause was argued on the exceptions to the award, and his Honor 

gave judgment as follows: "In this case the award is confirmed. Judg- 
ment according to the award for $93.83, of which sum $62.50 is principal 
and carries interest from 22 March, 1858." From which the defendant 
appealed. 

Mi l l e r  and A. M. Lewis for  plaintiff 
Moore for defendant. 

MANLY, J. This cause, by a rule of the court below, was referred to 
an arbitrator, whose award was to be a judgment of the court. An 
award was, in due time, reported to the court in  favor of the plaintiff 
for $93.83, principal and interest, and for his costs to be taxed, including 
a fee to the arbitrator. Three exceptions were taken by the defendant 
to the award in the court below, viz. : 

First. Because the arbitrator had not allowed the defendant 
(84) opportunity to procure witnesses. 

Second. Had not allowed defendant's account as a set-off. 
Third. Had not allowed credits stated and admitted by the plaintiff. 
A judgment was given, according to award, for $93.83, without notic- 

ing the award in respect to costs or making any special disposition of 
them. I n  this Court i t  is moved, in addition to the grounds below, to 
set aside the award for defects appearing upon its face, our attentioq 
being particularly called in this connection to the award of the fee to 
the arbitrator. 

We have considered these various grounds of objection to the award 
and approve the judgment of the court thereon. The compensation to 
himself did not lie within the terms of the matter submitted, and, con- 
sequently, was not within the scope of the arbitrator's powers. But for 
that reason the arbitrament is not void in toto. I t  may be bad in part 
and good i n  part. And where an arbitrator disposes of the matter which 
was referred, and also of other matters not referred, and the two are 
in their nature separable, i t  is the duty of the court to distinguish them, 
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to give judgment for that which is within the terms, and reject that 
which is without. Cowan 9. McNeely, 32 N.  C., 5. I t  will be perceived 
by reference to the judgment of the court that it does not embrace the 
compensation in question or, indeed, any costs a t  all. I t  is a judgment 
simply for $93.83, awarded to plaintiff, which is precisely the judgment 
which ought to have been given, with the addition of the costs, that were 
taxable by law, against the defendant. 

We did not understand the matters of exception in the court below 
to be pressed in this Court. They are clearly matters which might have 
been addressed in proper time to the arbitrator's discretion, but form 
no ground for the court's interference. I t  is not alleged that any fraud 
or imposition was practiced upon the arbitrator or that he was corrupt 
or partial, which might form a ground of exception to an award made 
under a rule of court; but the allegation is merely of certain matters 
in which the arbitrator mistook facts or law, or else exercised 
his discretion to the prejudice of the defendant. This does not (85) 
constitute ground for setting aside an award. Eatort v. Eaton, 
43 N. C., 102. 

Upon the whole, the judgment below does the defendant no legal 
wrong. I t  was based upon a part of the award clearly valid, and the 
only defect in  i t  is the omission to embrace the costs awarded, which 
were within the powers of the arbitrator, i. e., the taxable costs, which 
may now be done, the fee to arbitrator excluded. 

PER CURTAM. Affirmed. 

Cited: Stevem v. Brown, 82 N. C., 463 ; K~zight v. Wolden, 104 N.  C., 
111; Kelly v. R. R., 110 N. C., 432. 

WILLIAM WILDER v. JOHN IRELAND. 

1. Where one devised, in 1828, to a trustee, to the use and benefit of a 
woman, for her life, remainder to the use of all her children, it was 
Held,  that by force of the statute of uses, the legal estate for life 
was executed in the woman, and that it made no difference that chattel 
property was conveyed to the trustee by the same will. Held further, 
that the legal estate in the remainder by force of the same statute, 
passed to the children she had at the time of the devise, subject to 
the participation of such as she might thereafter have. 

2. Where a vendee brought an action against an intruder and failed to re- 
cover, but not on account of a defect of the vendor's title (which was 
sufficient to sustain the action), it was Held, in an action on his cov- 
enant for quiet enjoyment that this did not amount to a breach 
of the covenant. 
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3. A covenant of quiet enjoyment in a deed conveying a fee is not broken if 
the covenantor had the title to a life estate, though his title failed as 
to the remainder. 

Held further, that withholding of his title deed on the occasion of the trial, 
by the covenantor (it not having been registered), was no breach of 
the covenant. 

Note the alteration of the phraseology of the statute of uses in Rev. Stat. 
chap. 43, sec. 4, and in Rev. Code, chap. 43, see. 6, and quere as to its 
effect. 

COVENANT, tried before Saunders, J., at Spring Term, 1860, of 
FRANKLIN. 

The plaintiff declared for a breach of the following covenant, 
(86) contained in a deed from the defendant to him, dated 16 Febru- 

ary, 1858, conveying to the plaintiff and his heirs the land in 
question: "And for the better security, I do agree to warrant and 
defend the same, both in law and equity." 

The plaintiff was put inio possession of the premises, and after he 
had remained thereon for about four months one Perry entered and 
ousted plaintiff and retained the possession. The plaintiff brought an 
action of ejectment against Perry to regain possession, of which he gave 
notice to the defendant. The defendant in reply said he had a deed for 
the land in question from Benjamin Cook and Elizabeth, his wife, but 
no such deed was produced on the trial of this action of ejectment, and 
none such had at that time been registered in Franklin County; and 
from a supposed defect of the plaintiff's title a verdict and judgment 
were rendered for the said Perry. The record of this suit is filed as part 
of the case. 

The defendant, a t  the time of his conveyance, did have a deed of 
bargain and sale from Benjamin Cook and Elizabeth Cook, his wife, 
dated 16 February, 1858, purporting to convey the land in question to 
him, the defendant, for the consideration of $555, which i t  was admitted 
was paid to said Cook. After the commencement of the present action, 
to wit, in 1860, Cook and his wife acknowledged the deed to defendant, 
in due form of law, before a judge of the Superior Court, who certified 
i t  with privy examination of the wife and ordered i t  to be registered, 
which was immediately done. 

Cook and his wife claimed title to the land in question under the 
will of John Perry, which was executed on 27 November, 1828, and was 
proved at March county court of Franklin, 1829. The following is the 
clause of the will bearing on the point: "1 u7ill and bequeath unto my 
worthy friend, Matthew Strickland, his heirs and assigns, the following 
property, on trust, for the use and benefit of my daughter Elizabeth, 
the tract of land whereon she now lives, one negro woman named 
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Clarissa, her three children, to wit, Toney, Adam, Berget, and (87) 
their future increase; after the death of my daughter Eliza- 
beth it is my wish and desire that the above property be equally divided 
between all my daughter's children, except John P. Cook." 

The foregoing is the substance of the facts agreed on by the counsel 
on both sides and submitted to his Honor, with an agreement that if he 
should be of opinion with the plaintiff a judgment should be rendered 
for $555, with interest, and the costs of the action of ejectment. 

There was a further agreement for the recovery of a lesser sum, as 
damages, according as his Honor might decide as to certain other points 
submitted in the case agreed, but the statement as to this matter is made 
immaterial by the view taken of the case in  this Court. 

His Honor in the court below being of opinion with defendant, a 
judgment was entered accordingly, from which the plaintiff appealed. 

J .  J .  Davis a d  B. F. Moore for p la in t i f .  
Miller for defendant. 

PEARSON, C. J. We concur in  the conclusion of his Honor that, upon 
the facts agreed, the plaintiff was not entitled to recover. 

To maintain the action, i t  was necessary for the plaintiff to show 
that the deed of the defendant contained a covenant of quiet enjoyment, 
and that he was evicted by reason of a title paramount. 

Let i t  be assumed that the deed contains a general warranty or cove- 
nant of quiet enjoyment. 

Let i t  be also assumed that the failure of the plaintiff to recover in 
the action of ejectment brought against Perry amounted to an eviction; 
for this, see Alexander v. Terrence, 51 N.  C., 260; Grist v. Hodges, 14 
N. C., 200. 

The case is thus narrowed to this: Was the eviction bv reason of a 
title paramount? I n  other words, was there a defect in the title of the 
defendant, in consequence of which the plaintiff was unable to 
regain possession of the land? I t  is settled that where a vendee (88) 
is sued in  ejectment and a recovery is  effected, in his action 
against the vendor on the covenant of quiet enjoyment, the judgment 
in ejectment is no evidence of a defect in  the title of the vendor, and 
i t  is necessary for the plaintiff to establish that fact by distinct proof. 
Mart in  v. Cowles, 19 N. C., 102. Such being the law, where a recovery 
in ejectment has been effected against the vendee, and he has been put 
out of possession as a matter of course, i t  is likewise so where the vendee 
fails to maintain an action of ejectment and relies on such failure to 
establish his allegation of an eviction. Indeed, in Grist v. Hodges, 
supra, it is assumed as a matter beyond question, where the vendee had 
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failed in maintaining an action of ejectment, "the event of that suit 
proves nothing in the action on the covenant." 

Our case, therefore, turns upon the construction of the will of John 
Perry:  Did the devise to his daughter, Elizabeth, vest in her a mere trust 
estate, or did the legal title pass to her by force of the statute of uses? 
27 Hen., V I I I .  We think i t  is clear that the limitation of the use came 
within the operation of the statute. By force of the devise, Matthew 
Strickland was seized in  fee simple, to the use of the said Elizabeth for 
life, and then in remainder to the use of all of her children (except 
John P, Cook) in fee. Where one person is seized to the use of another, 
the statute carries the legal estate to the person having the use. But 
three classes of cases are made exceptions to its operation, i, e. : 1. Where 
a use is limited on a use. 2. Where the trustee is not seized, but only 
possessed of a chattel interest. 3. Where the purposes of the trust make 
i t  necewary for the legal estate and the use to remain separate, as in the 
case of land conveyed in trust for the separate use and maintenance of 
a married woman. This is familiar learning. See Black. Corn. 

By the will under consideration the testator gives to Strickland and 
his heirs "the following property, in trust, for the use a'nd benefit of 
my daughter Elizabeth, the tract of land whereon she now lives, and a 

negro woman and her children; and after the death of my daugh- 
(89) ter Elizabeth the above property to be equally divided between 

all her children, except John P. Cook." This is the limitation of 
an ordinary use. There is no trust for the "separate use" and main- 
tenance of a married woman. Indeed, i t  does not appear by the will 
that the testator's daughter, Elizabeth, was at  that time under cover- 
ture, and we should have been a t  a loss to conceive of a reason why i t  
had been supposed that the case did not fall within the operation of the 
statute, except for the suggestions made on the argument. 

I t  was suggested that the statute did not operate, because a negro 
woman and her children were embraced in  the same clause, in  respect 
to which property the trustee was not seized but only possessed, and 
as the statute did not apply to the slaves, i t  was argued that i t  could 
not apply to the land. We are unable to perceive the force of this 
reasoning. I t  is certain that the trustee was seized of the land for the 
use of the daughter. So the case is within the words of the statute, and 
it does not fall under any of the excepted cases, and no authority was 
cited to sustain the idea of a fourth exception, that is, when chattel 
property is conveyed to the trustee by the same deed or will. I n  fact, 
i t  is certain that the books do not recognize this "fourth exception." 

I t  was also suggested that the statute could not execute the life estate 
in the daughter, because i t  could not execute the remainder in the chil- 
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dren, inasmuch as the intention was to give the use in the remainder 
to all of the children-those that might afterwards be born as well as 
those then in esse. If it were admitted that the use in the remainder 
was not executed, i t  would by no means follow that the use in the life 
estate was not executed. But, in truth, the use in the remainder was 
executed. I t  is a familiar instance of a springing or shifting use, which 
is fed by a sci.iltilla juri8 left in the trustee, according to the doctrine in 
Chudleigh's case, Coke Reports. The effect of the statute was to vest 
the legal estate in  Mrs. Cook for life, and to vest the legal estate in 
remainder in  her children then living, except John, leaving a 
scintil la juris in the trustee in the event of her having any child (90) 
or children born afterwards. 

This disposes of the case; for, as Mrs. Cook had the legal estate for 
life, which passed to the plaintiff, i t  follows there is no defect in the 
title by reason of which he could not recover the possession. So, the 
covenant for quiet enjoyment has not been broken, and the eviction was 
not by reason of a title paramount, but was simply tortious. 

I t  is true, there is a defect of title in respect to the remainder; but 
that does not amount to a breach of the covenant of quiet enjoyment, 
which is the only covenant which the plaintiff had the precaution to 
take for his protection. I t  is his misfortune that he did not have the 
deed drawn by a lawyer, who would also have inserted a "covenant of 
seizin." i. e., that the defendant had a title in fee simple and could con- 
vey in fee. Such a covenant is broken whenever there is a defect in the 
title, and its office is to provide for a case like ours, where the defect is 
in respect to the remainder or reversion. 

I t  was stated at  the bar, and, in fact, it is manifest from the case 
agreed, that the position that Xrs.  Cook had the legal estate for life 
was not taken in the court below. However that may be, the point is 
presented by '(the facts agreed" and is decisive of the case; it is, conse- 
quently. unnecessary to notice the several phases which are stated, bear- 

' 

ing on the question as to the amount of damages. 
The position, that supposing the title to be good for the life of Mrs. 

Cook, still the plaintiff was entitled to recover the costs of the action of 
ejectment, is untenable; for, certainly the fact that the vendor did not 
furnish the deed from Cook and wife at the trial, and that the deed had 
not been registered, was no breach of the covenant of quiet enjoyment, 
which must depend on a defect in the title and right of possession. 

PER CURIAM. Affirmed. 

Ci ted:  P a r k e r  vt. Richar&on, post, 453; K i r h y  v. Boyet te ,  118 N. C., 
263; Barnes v. Arms t rong ,  142 N.  C., 515; Jones  v. Bals ley ,  154 N.  C., 
66, 70. 
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NOTE.-After the opinion was filed, our attention was called to the 
fact, that  in  the Rev. Stat., chap. 43, see. 4, and the Rev. Code, chap. 43, 
sec. 6, the words used in 27 Hen. VIII., chap 10-i. e., "When one person or 
persons stand, or be seized, or at any time hereafter shall happen to be 
seized of land, etc., to  the use of any other person, persons, or body politic, 
by reason of any bargain, sale, feofment, etc., or otherwise, by any manner 
or means whatsoever it  be, the persons, etc., having the use, shall have the 
legal estate, etc.," are  omitted, and the provision is simply "By deed of bar- 
gain and sale, lease and release and covenant to stand seized, the possession 
shall be transferred to the bargainee, releasee, covenantee, etc." This may 
have a very important effect on the title to land in many cases, but our 
case is  not affected by it, because the will of John Perry was executed in 
1828, and was proved in 1829. 

After the Statute of Wills, 32 Hen. VIII., a question was made, whether 
27 Hen. VIII., applied where one was seized to the use of another by 
force of a devise. The question, however, has long been a t  rest. Mr. 
Blackstone, in his learned commentaries, classifies the exceptions to the 
operation of the statute under three heads, and does not allude t o  the fact 
that  the question referred to had ever been started, but passes i t  over a s  
one of "the refinements and niceties suggested by the ingenuity of the 
times." 2 Black. 336. See also Broughton. v. Langley,  Salk. 679, where 
Lord Holt  treats the question a s  settled. The curious reader will find the 
subject treated of in  Powell on Devises, 211-13-14. 

I t  is conceded on all hands that  the statute of uses, 27 Hen. VIII., chap. 
10, was in force and in use in  this State up t o  the passage of the Revised 
Statutes (1836). Indeed, all of the conveyances of land adopted and used 
in this State a re  based on, and take effect by, the operation d that 
statute. 

WILLIAM BUCHANAN KT AL., PLAINTIFFS IN ERROR, v. B. B. M'KElNZIE, 

1. The fact that a county court, by a special statute, cannot hold jury trials 
does not deprive a party of his common law right to have issues of 
fact tried by a jury. 

2. Where on a writ of error, a judgment of the county court, refusing to 
let a party plead, was reversed in the Superior Court for error, the 
proper course was t o  send the case back to the county court, that  
the plaintiff in  error might be restored to all things which he had 
lost, and i t  was Held, to be error lor the judge to give have  to the 
party to  enter his pleas in the Superior Court. 

WILIT OF ERROR, coram vobis, before Xaunders, J., at June Special 
Term, 1860, of RICIIMOND. 

The plaintiffs in  error were the sheriff of that county and his sureties. 
They were summoned a t  the instance of the county trustee, by written 
notice, to appear at  a term of the county court, to show cause why 
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judgment should not be entcred against them, on motion, for the (92) 
county taxes collected by the said shcriff for the year covered by 
their bond. At the term aforesaid, thc defendants (plaintiffs in error) 
appeared by their counsel and objected to a summary jud,gnent, for 
that they had a right to enter pleas and have them submittcd to a jury. 
I t  appearing that, by a special act of Assembly applicable to Richmond 
County, no jury trials could be had in  the county of Richmond, the 
court overruled the defendants' objection, and gavc judgment for tho 
plaintiff (defendant in  error). This was the matter assigned on the 
hearing of the writ of error, and his Honor held there was error in thc 
court below in  this particular, and adjudgcd that the defendants (plain- 
tiffs in error) h a w  leave to enter the pleas "general issue, payment, 
etc.," in that court. From which the plaintiff (defendant in error) 
appealed to this Court. 

Leitch, PowZe, McDonald, and Blue for i lainti f fs  in error. 
Strang9 and R. H. Battle for &fendad  in ewor. 

+ * 

PEARSON, C. J. The plaint&, who were defendants in the county 
court, there insisted "upon a right to plead and have a trial by jury, in 
which the court overruled them, and rendered judgment on the bond." 

We agree with his Honor in the court below; there is error in the pro- 
ceeding of the county court. The statute authorizes judgment to be 
entered upon motion in a summary manner, without a writ or declara- 
tion, or other formal pleadings, so as to avoid the delay incident to 
ordinary jury trials, but it was not the intention to deprive the defend- 
ant in the county court of his right to put at issue any matter of fact, 
to wit, the execution of the bond, the amount received by the sheriff, 
the amount which he may have paid over, and the balance due, and 
have these matters of fact tried by a jury. 

As the county court for the county of Richmond, under a statute 
applicable to that county, had no power to institute a trial by 
jury, the propcr course was to have the case transmitted up to (93) 
the Superior Court for the trial of issues of fact, and it was 
manifest error to refuse to allow such iswes to be made. I n  other 
words, the fact that the county court of Richmond cannot hold jury 
trials does not deprive a party of his common law right to have issues 
of fact tried by a jury. Whitley v. Gaylord, 48 N .  C., 286. 

But we do not concur in the judgment which his Honor rendered. 
After reversing the judgment of the county court, he gives leave for the 
plaintiffs in  error to enter their pleas. There is no precedcnt for this 
mode of proceeding in a writ of error, and his Honor was misled by 
treating i t  as an appeal, which brought up the whole case. Such is not 
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the effect of a writ of error; its office is merely to present for review 
errors of law appearing on the face of the record, to have the judgment 
reversed and the party restored to all things which he has lost by occa- 
sion of such erroneous judgment and the proceedings thereon. Jacques 
v. Clesar, 2 Saunders, 1012. (in note). 

There should be judgment to that effect. 
PER CTJRIAA~. Reversed. 

Cited: 8. v. Sa'nders, 153 N. C., 626. 

WILLIAM BUCHANAN, PLAINTIFF IN ERROR, V. B. B. McKENZIE, DEFENDANT 
IRT ERROR. 

A judgment for the penalty authorized by the latter $lause of section 5, 
chapter 29, Rev. Code, against a delinquent sheriTf, etc., is only an in- 
cident to the main judgment against him and his sureties, authorized 
by the former part of the same section. Upon a reversal, therefore, of 
the latter, the former falls with it. 

WRIT OF ERROR, before flaunders, J., at June Special Term, 1860, of 
RICHMOND. 

The error assigned in this case was the granting of judgment 
(94) of $100 by the county court of Richmond against the sheriff. 

Under the provision of statute, chap. 29, sec. 5, which, after 
authorizing a summary judgment against a delinquent sheriff, clerk, 
etc., and their sureties to be had, on motion, for the amount of public 
money due from such delinquent officer, provides that "every sheriff, 
clerk and master, and clerk aforesaid, against whom judgment is so 
rendered, over and above all arrearages, shall forfeit and pay the sum 
of one hundred dollars, to be recovered a t  the same time, for the use 
of the county." The judgment in the preceding case (ante, 91) having 
been entered, as therein explained, this motion for the penalty was 
made, and judgment for the same was entered by said court. 

The court below adjudged that there was no error in the records of 
the county court and ordered a procedendo, to have execution issued on 
the judgment in said court, from which the plaintiff in error appealed 
to this Court. 

Leitch, E'owZe, Blue, and McDonald for pZai.nfi;FS in error. 
Strnage and R. H .  Battle for defendants in error. 
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PEARSON, C. J. As the judgment against a delinquent sheriff for 
the forfeiture of $100 is a mere corollary or incident to the judgment 
against him and his sureties for damages, i t  follows that if the principal 
judgment: be erroneous the latter must be also ; and if the principal judg- 
ment be reversed and held for naught so must the incident, on the ground 
that the delinquency of the sheriff, on which the latter judgment is 
predicated, has not been established. 

There is error in the judgment of the Superior Court, and the same 
is reversed. There is error in the judgment of the county court, and 
there will be judgment reversing the same and restoring the plaintiff in 
error to all things which he has lost by occasion of said erroneous judg- 
ment and the proceedings thereon. 2 Saunders, 1012. (in note) ; 2 
Bacon's Abrdgt., 229. 

PER CURIAM. Reversed. 

WILLIAM BUCHANAN, PLAINTIFF IN ERROR, v. B. B. McKENZIE, DEFENDANT 

1. The statute, Rev. Code, chap. 29, sec. 5, intends that motions for sum- 
mary judgment against delinquent sheriffs, etc., shall originate in 
the county courts. 

'2. Where a statute requires that a proceeding shall originate in the county 
courts, and matters of fact are involved therein which cannot be 
tried in the county court, because jurisdiction to try issues of fact 
has been taken away by special act of Assembly, the proper course 
is for the issues to be made up in the county court and transmitted, 
by an order or by a certiorari to the Superior Court for trial. 

WRIT OF ERROR, before Baunders, J., at June Special Term, 1860, of 
RICHMOND. 

The matter assigned for error in this case is the same as in the case 
between the same parties (ante, 91), except that in this case the record 
does not show that the defendants below moved in the county court to 
be allowed to enter pleas and have the same transmitted to the Superior 
Court for trial. 

The Superior Court decided that there was no error in the judgment 
s f  the county court, and ordered a procedemdo, from which the plaintiff 
in error appealed to this Court. 

I n  this Court i t  was insisted that the provision in chapter 29, section 5, 
Rev. Code, requiring the county trustee to move for judgment "at the 
first court held for his county after the first day of January in each 
and every year," meant the first court having jurisdiction of the subject- 
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matter; and as this proceeding involved matters of fact, and jury trials 
had been abolished by the special statute for Richmond County, the 
county court had no jurisdiction, and the judgment therein entered is 
void. 

Leitch, Blue, Fowle, and McDona2d for plaintif in error. 
Strange and R. H. Battle for defendant in  error. 

PEARSON, C. J. I n  this cause, the plaintiffs, who were defendants in 
the county court, so far as the record shows, did not move to be allowed 

to enter pleas or to make up issues of fact to be tried by a jury; 
(96) i t  therefore differs from the case between the same parties in  

which an opinion is filed at  this term (ante, 91). The only ques- 
tion presented is as to the jurisdiction of the county court of Richmond. 

For  the purpose of this question, i t  may be conceded that a motion 
against the sheriff and his sureties on his bond stands on the same foot- 
ing as an action on the bond, the only difference being that the proceed- 
ings on the motion are to be summary, the writ, declaration, and formal 
mode of proceeding being dispensed with, to avoid unnecessary delay. 
So, the question turns on the construction of the statute, chapter 29, 
section 5. 

I t  is contended for the plaintiffs in error that by this statute the 
motion is to be made by the trustee a t  the first court (having jurisdic- 
tion) held for his county after the first day of January in every year; 
that as jurisdiction is taken from the county court of Richmond by an 
act relating to that county, passed in 1814, in all cases where a jury 
may be necessary, i t  follows that the county court could not entertain 
the motion, and the judgment is void for the want of jurisdiction. 

We do not concur with the counsel as to the construction of the statute. 
Taken in connection with the other sections, it is evident that the statute 
intended that all of these matters in respect to the county revenue 
should be instituted in the county courts; by section 1, the justices of 
the county court are to appoint a county trustee; by section 5, the trus- 
tee is to make a motion against the sheriff a t  the first court held for his 
county after, etc.; by section 6, the trustee shall settle, etc.; where there 
is no trustee, the court shall settle with their sheriff, etc.; by section 
7, the court of pleas and quarter sessions shall allow the trustee reason- 
able pay, etc., and by section 8, at  the first court which shall be held 
after 1 January in every year, the trustee shall make settlement 
with the court, etc. The whole shows that the court meant is the 
county court, and section 5 shows "the motion shall be made by the 

county trustee at  the first term of said court which shall be held 
(97) for his county after, etc. 
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I t  is clear, we think, that the motion must be made in  the 
county court. But  i t  is asked, What is to be done in  those counties 
where the county court cannot try jury cases, and no jury is in  attend- 
ance? The reply is obvious: Wherever issues of fact are made up the 
case must be transmitted to the superior courts, as in the case of the 
probate of wills, or after issues are made up on proceedings under a 
ca. sa., or in a bastardy case, the principle being that where, by law, a 
matter is to originate in the county court, that court has exclusive juris- 
diction in the first instance, notwithstanding its jurisdiction for trying 
issues of fact is taken away by statute; and i t  is only after issues of fact 
are made up that the case is to be transmitted to the Superior Court by 
order of the county court or by certiorari. See t h ~  case of H a r r i s  v. 
H a m p t o n ,  52 N. C., 597, in which 8. v. S Z u d e ~ ,  30 N. C., 487, and Fox 
v. Wood, 33 N. C., 213, are referred to, and the question in regard to 
nonjury county courts is fully explained. 

PER CURIAM. Affirmed. 

FARNIFOL,D L. McDANIEL v. JOHN H. NIETHERCUT. 

Where a constable, by levy and actual seizure of a slave, had acquired a 
right to the property for the satisfaction of executions in  his hands, 
and delivered such slave to  the jailer of the county for safe-keeping, 
a refusal of the jailer to redeliver the said slave, by command of his 
superior, the sheriff, was Held, in an action of trover by the con- 
stable against the sheriff, to be evidence of a conversion. 

TROVER, for the conversion of a slave, tried before Bailey, J., at last 
Fall  Term of JONES. 

The plaintiff was a constable of Jones County, and by virtue of cer- 
tain executions in his hands levied one of them on 4 September, 
1859, and one other on the 12th of the same month, on a female (98) 
slave, as the property of one Andrcws, and de$vered her to the 
jailer of the county, who put her in the comnion jail of said county. 
~ f t e r w i r d s ,  and before this suit was brought, MeDaniel, the plaintiff, 
called on the jailer for the slave in question, and he refused to deliver 
her. It appeared in  evidence that this refusal was occasioned by the 
command of the defendant, who was a t  that time sheriff of Jones 
County. The defendant, as sheriff, had certain executions in his hands, 
tested of June Term, 1859, of Jones County court, against one William 
F. Huggins, which were levied on 12 September, 1859, on the said slave, 
and he had various court executions against Andrews, tested of the 
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same term, but none of them levied on the slave. The defendant showed 
in evidence a bill of sale from Andrews to said Huggins and one Smith, 
da@d in 1856, which was absolute on its face, but was intended as an 
indemnity to Haggins and Smith as surety for said Andrews in  certain 
debts which had been subsequently paid by Andrews, and said bill of 
sale was not intended to defraud any one. The defendant, under the 
executions in his hands, sold the slavc in question, the plaintiff being 
present, forbidding the sale. The writ was brought after the dernand, 
but before the sale. 

The court charged the jury that the plaintiff, having levied his exccu- 
tion first and having the negro in his possession, was entitled to recover, 
provided therc was a conversion 011 the part of the defendant, and that 
there was evidence as to a conversion, which was left to their consider- 
ation. H e  also charged that the sale to Hugg-ins and Smith, by bill of 
sale absolute on its face, but intended as a mortgage, was null and void 
as to the plaintiff. Defendant's counsel excepted. 

Verdict and judgment for plaintiff for $1,000. 
Defendant appealed to this Court. 

McRae for plaintifl. 
I/aughton, for defendant. 

(99) BATTLE, J. I n  the argument here i t  is conceded, and properly 
conceded, by the defcndant's counsel that the plaintiff had, by 

his levy and taking possession of the slave, acquired the right to her 
for the purposes of his execution, as against the defendant. See Jones 
a. Judkins, 20 N. C., 591. The counsel properly conceded, also, that the 
bill of sale from Andrews to Huggins and Smith was void as against 
the plaintiff (Gregory v. Per7cins, 15 N.  C., 50), but he contended that 
the plaintiff's action could not bc sustained because there was no cvi- 
dence of a conversion of the slave by the defendant. I n  support of this 
position, the counsel referred to several cases to show that a mere levy 
upon a prrsonal chattel, without seizure of it, is not a trespass, and 
thereforc is neither a conversion nor any evidence of it. See Bland 11. 

Whitfield, 46 N.  C., 122 ;  Bugsdale 21 .  Williarn~,~30 N .  C., 498 ; Francis 
v. Welch, 33 N.  C., 215; Glowr 11. Riddicl, ibid., 682. 

This may all be true, but the defcndant in the prcsent case did much 
more. The jailer of his county, who is his offic~x-, and into whose pos- 
session the plaintiff had placed the slave lo keep for him, refused upon 
demand to deliver her to the plaintiff, and did this by the order of the 
defendant. The refusal wan then, in legal effect, the refusal of the 
defcndant himself; and a demand and refusal has always been consid- 
cred as evidence of a conversion ; and if unexplained, a conversion may, 
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and ought to be, inferred by a jury from them. The subsequent sale 
of the slave by the defendant, as sheriff, having been made after the 
commencement of the suit, could not be relied on as the ground of the 
action, but i t  was proper to be considered as evidence tending to show 
the purpose for which the refusal was made by the sheriff's officer. 

The question of damages was not made (so far  as the transcript 
shows) in the court below; and there is nothing stated from which we 
can discover that the amount of the executions in the hands of the 
plaintiff was not the full value of the slave. 

PER CTJRIAM. No error. 

JOSEPH BLAND ET AL., ADXINISTRATORS, v. JOHN W. SCOTT. 
(100) 

Where the plaintiff, the defendant, and another, shipped produce on the 
same boat, consigned it to a factor, who sent the defendant a draf t  
on New York for the whole amount, which he sold and, receiving the 
money for it, endorsed it  in his own name, but the paper coming 
back to him dishonored, the defendant refunded the money, and 
was unable to get i t  from the factor, after' using due and proper 
diligence, i t  was Held, that  the defendant was in no wise liable for 
the loss of the debt. 

CASE, tried before Saunders, J., at Fall Term, 1860, of CHATHAX. 
The following statement, signed by counsel, was sent to this Court as 

the case tried below, viz. : . 
"The evidence was as follows : "William Bland, the plaintiffs' intes- 

tate, through the defendant, who acted without commissions, shipped 
from Haywood to Wilmington, in February, 1857, a lot of cotton worth 
$890. At the same time the defendant shipped, in the same way, pro- 
duce for himself and for Elias Bryan. J. S. Banks was the consignee 
of this produce, and, by direction of the plaintiffs' intestate, the cotton 
also was forwarded to him. I n  Narch, 1857, Banks remitted to the 
defendant a draft on a house in New York for $750, which, having 
been sold for the money and endorsed by Scott to one Lambeth, was, 
on due presentment, dishonored and returned through Lambeth and 
Scott to Banks. By agreement between Banks, Lambeth, and the de- 
fendant a second draft given in substitution of the first was made pay- 
able directly to Lambeth. Upon this only $363.08 was received of the 
drawees, the draft having been duly dishonored for the rest. Lambeth, 
on having the second draft returned to him, carried it to Scott and 
demanded of him the difference between the $750, for which i t  called, 
and the $363.08 which he had received upon it. Scott paid i t  with 
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(among other money) $290, which he produced in a roll from his pocket, 
saying, 'This is Bland's money for his produce; I have already paid 
Elias Bryan more than his share.' I t  was shown that the draft for $750 
was remitted, in part, for the purpose of paying off the debt to Bryan 

and that to Bland. I t  was also shown that the debt to Bryan 
(101) was $396.96, and that he received i t  of Scott on 20 March, 1857. 

The following is a copy of the second draft, which was produced 
by the defendant at  the trial: 

" 'WILMINGTON, N. C., 18 April, 1857. 
"'$750., Ten days after date, acceptanpe waived, please pay to the 

order of A. T. Lambeth, Esquire, seven hundred and fifty dollars, for 
value received; which please charge to the account of your ob't serv't, 

J. S. BANKS. 
"'To Messrs. B. B. Blossom & Son, New York.' 

"Upon this were the following endorsements: 'A. T. Lambeth.' 
'Money received on acp., $363.08, of the within debt.' 'Pay the balance 
to the order of J. W. Scott-A. T.  Lambeth.' Just  after the second draft 
was returned Banks failed, and i t  did not appear that anything further 
was ever received by Scott for the cotton, except some salt and a safe. 
After Banks failed, upon Scott's being about to visit Wilmington, Bland 
desired him to try and save something for him. Whether this was done 
did not appear. I t  was shown that afterwards the defendant received 
of Banks the lot of salt and a safe above mentioned, a part of which he 
offered to Bland, who refused it. I t  appears, also, that Scott and Bryan 
each lost several hundred dollars by Banks. The plaintiffs showed a 
demand on Scott for the value of the cotton a short time before the suit 
was brought, and that the latter refused to pay, saying that as he had 
failed to receive the money from Banks it would be hard for him to 
have to pay it." 

His  Honor charged the jury that upon the evidence they should find 
a verdict for the plaintiff for $290, with interest from 1 April, 1857. 

Verdict and judgment for plaintiffs. Appeal by defendant. 

H o w z e  for plaintiffs. 
Phillips for defendant .  

(102) MANLY, J. After digesting as well as we can the facts of this 
case, we are unable to perceive the ground on which the defendant 

was held liable for the value of Bland's produce. I t  seems that William 
Bland, the intestate of plaintiffs, the defendant Scott, and a person by 
the name of Bryan, sent produce down the Cape Fear River on the 

78 



N. C.1 DECEMBER TERM, 1860. 

same boat. The defendant, in putting the freight on board at  Haywood, 
the place of departure, acted as the agent of Bland. The produce was 
consigned, by the agreement of all concerned, to J. S. Banks, of Wil- 
mington, as a factor, to dispose of it for the benefit of each consignor. 
The produce was transmitted in February, and in  the month of March 
a draft on B. B. Blossom & Son, of New York, was sent to Scott for the 
entire proceeds. This draft was discounted by A. T. Lambeth, a t  the 
instance of Scott, and on 20 March Bryan's proportion of i t  was paid 
to him by Scott, viz., $396.96. The draft was dishonored and returned, 
and an arrangement was then mado by Banks with Scott and Lambeth 
to draw again for the amount of $750 on the same house in  New York, 
in  favor of Lambeth, which was accordingly done, and on this draft 
$353.08 was received by Lambeth. I t  seems that Scott then refunded 
to Lambeth the proceeds of the draft, less the $353.08 received on the 
same, saying, as he produced a part of the money, viz., $290, that i t  
was Bland's money. 

Thus it will be seen that of the common adventure in this enterprise 
Bryan has received the proceeds of his produce; Bland has not received 
anything, and Scott, the defendant, has not only not received anything 
but has suffered a loss over and above of $43.88, except he derived some 
indemnity from the salt and safe referred to in the evidence. 

The case states that Scott acted as the agent of Bland in starting the 
produce to Banks, but after that it is not stated that he was to be re- 
sponsible. Banks is the consignee and factor alike of all, and upon the 
delivery of the produce he became responsible to each. That is our con- 
clusion on the state of the facts presented to us in the record. 

The question then is, Did the defendant's interference in the matter, 
as a volunteer in respect to Bland and Bryan, without any inter- 
est in the transactions except to the extent of his part of the pro- (103) 
ceeds of sale, make him responsible to the others? We think not. 

I f  i t  be assumed that, having accepted a bill payable to himself for 
the whole proceeds and having attempted its collection, he has made 
himself liable for ordinary carc and diligence, we think these have been 
exerted. I t  is clear the defendant is not at  all liable for the delinquencies 
or want of fidelity in Banks. The latter was as much the factor of the 
plaintiffs as of the defendant, and the latter can only be subjected to the 
responsibility in case some act or omission on his part in relation to the 
fund sent him was contrary to the course of a man of ordinary prudence 
in  the management of his own affairs. What, then, is his conduct in 
this respect? H e  takes the draft sent, embracing the sum due himself 
as well as the sums duo Bryan and Bland. H e  procures i t  to be dis- 
counted, and is proceeding to distribute the proceeds when the draft 
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is returned dishonored by the drawee. Anothcr draft is then taken from 
Banks, and upon this is paid $353.08. Tt is dishonored as to the bal- 
ance. Banks fails, and the defendant, being liable upon his endorse- 
ment, refunds the money in hand arising from the discount of the bill. 
By reference to the dates of these transactions i t  will be perceived that 
all this was done Frorrl about tllc middle of March to the middle of April. 

I t  seems to us, after the false step of consigning to an untrustworthy 
factor, for which defendant is not responsible, duc diligence was used 
in  endeavoring to make available the fund sent, and defendant is not 
responsible for the failure. 

Upon the state of facts reported, therefore, we differ from his Honor 
as to the pbrsonal responsibility of the defendant to make good the loss. 
What may be the rights of the parties, respectively, in the funds actu- 
ally received we are not now called upon to say. There should be a 

PER CURIAM. Venire de novo. 

BENJAMIN C. WILLIAMS. ADMINISTRATOR, v. URIAH SCHIMMERHORN. 

A judgment om a ca. sa. bond, during the term a t  which i t  is rendered, is 
in f ie r i ,  and may be set aside on motion; and an appeal from the  
county to the Superior Court from a n  order setting aside such judg- 
ment is erroneous and will be dismissed on motion. 

APPEAL from the county court, on a motion to set aside a judgment, 
before French, J., at last Fall ~ e r m  of MOORE. 

The defcndant had given a bond for his appearance at  the Jnly Term, 
1860, of Moore County court, to take tho benefit of the act for the relief 
of insolvcrit debtors. Not making his appearance in the forenoon of 
Monday of the term, ho and his surctics were called, and judgment was 
rendered against them for the amount of the judgment and costs. Suh- 
sequently, in the term of that court, the defendant made an affidavit 
that he was sick and unable to get to the courthouse on Monday before 
he was called. On this affidavit the court ordered the judgment to be 
set aside, and the plaintiff appealed to the Superior Court. I n  the 
Superior Court his Honor, deeming that the plaintiff had no right to 
appeal from the order of thc county court, dismissed i t  and ordered a 
proeedendo, from which plaintiff appealed to this Court. 

Neil1 M e K a y  and McDugald for plainiiff. 
McDonald for defendant. 
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PEARSON, C. J. There is no error; the proceedings of every court are 
said to be i n  fieri until the term expires; that is, its actions are not con- 
sidered in law as completed or done, but as being held in suspense, under 
consideration, until the end of the term; consequently the county court 
had power, in  our case, to set aside the judgment. I t s  exercise was a 
mere matter of discretion, and the plaintiff had no more ground for an 
appeal than he would have had from an order of the court allowing a 
continuance. 

I t  follows there is no e~rror in the order of the Superior Court 
dismissing the appeal. After which that court should have noth- (105) 
ing more to do with the case, and a p~ocedendo properly issued. 

PER CURIAM. Affirmed. 

0. P. MENDENHALL ET AL. v. THOMAS C. PARISH. 

An acknowledgment by the bargainor in a dee~d that he has received the 
consideration money is a bar in a court of law to any action for the 
recovery thereof. 

ASSUMPSIT, tried before Shepherd, J., at January Special Term, 1860, 
of GUILRORD. 

The plaintiffs were the owners of a patent right for a machine called 
Elliott's Corn Sheller and Separator, and the defendant wrote to them 
from St. Louis that if they would send him a deed for the patent in 
question for the State of Arkansas he would give them $600 in three 
months, oeering, in the meantime, to give them a note and security for 
that sum. The deed was accordingly sent and received by the defendant 
in due season, but the note for the money was not sent, nor was the 
money paid at  the end of the credit stipulated for. 

The deed, reciting the plaintiffs' ownership of the patent right in 
question, proceeds as follows: "Now, know all men by these presents, 
that we, the said Adams, Hiatt, and Mendenhall, for and in considera- 
tion of the sum of six hundred dollars, to us in  hand paid, the receipt 
of which is hereby acknowledged, have transferred, sold, etc." The 
release here set forth was pleaded and relied on at  the trial. 

By consent a verdict was entere,d for the plaintiffs for $600 and inter- 
est, subject to the opinion of the court on the question as to the 
sufficiency of the release. His Honor afterwards set aside the (106) 
verdict and ordered a nonsuit. Plaintiffs appealed. . 

Moreheud and McLean for plaintiffs. 
Fowle and GorreTZ for defendad 
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MANLY, J. This is an action of assumpsit, in which the plaintiffs 
allege a liability of the defendant upon an undertaking that he would, 
in  consideration of a deed for a certain patent right to be used in the 
State of Arkansas, pay therefor $600 at three mont1-13 credit, and make 
a good note for it. The declaration is in  two counts: 

I. For  not making the note. 
2. For not paying the money. 
The case turns upon the effect of a release, pleaded as a bar to the 

recovery and which is found in the deed, for the right to use the patent 
above rcfcrred to, and dated 12 Octobcr, 1857. We concur with his 
I2onor that the release in the deed is a bar at  law to the plaintiffs' 
recovery on either count. I n  either aspect i t  is an action for the con- 
sideration expressed in  the decd. The consideration is there declared 
to be paid, and the plaintiffs, who are the grantors in the deed, are 
estopped to deny i t  in  this action. 

A A 

This question was brought directly into judgment in the case of 
Urocket v. P'oscue, 8 N.  C., 64, and it was there held that when a deed 
contains an acknowledgment by the bargainor of the receipt of the 
consideration money, with an exoneration therefrom, it amounts to a 
bar to the action for the purchase money, and that parol evidence shall 
not be received to contradict the averment of payment in such case. 

The same principles are decided in Lowe I ) .  W~atherley, 20 N.  C., 
353; and are again recognized in  crawl^^ v. Timberlake, 36 N.  C., 
346, and 37 N. C., 460, where equity takes jurisdiction and relieves 

from the legal cffcct of such release upon a case made of ignor- 
(107) ance and misapprehension. 

Our attention has been called to Eobbim v. Loue, 10 N.  C., 
82, and Lane v. Wingah., 25 N .  C., 326. Therc is no cortflict, as we 
think, between these cases and Broclcet v .  Foscue and Lowe v. Weath- 
erley. 

The first, Robbim v. Love, was an action of assumpsit for a balarxe 
of $1,000 duc for merchandise sold. The defendant was permitted to 
introduce a deed for a house and lot, in which the consideration was 
stated to bc $1,000 in hand paid, and to prove by the subscribing witness 
that i t  was paid by a n  agreement to consider the debt for the goods 
extinguished. This was held not to be a contradiction of the deed, but 
proof of a distinct fact only as to how tho rnoncy came, of which the 
dcfcndant acknowledges the rcceipt, in his deed to tbc plaintiff. Thus, 
without contradicting his decd, thc defendant was enabled to show dis- 
tinct facts, which amounted to an accord and satisfaction and which 
furnished. of course, a complcte answer to the plaintiff's action of 
assumpsit. 
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The other case, Law 71. Wingate, was an action of assumpsit, also, 
upon a par01 obligation, not under seal, with condition for the support 
of an aged woman slave. No consideration was stated in the writing, 
and the plaintiff resorted to evidence dehors the instrument, and showed 
that upon a sale of negroes by plaintiff to defendant he wished to pur- 
chase, besides those the plaintiff was willing to sell, a boy by the name 
of Daniel. Plaintiff's objection to thc sale of Daniel was that he wanted 
him to wait on the old woman referred to in  the condition of obligation. 
And thereupon the defendant agreed, if the plaintiff would sell him 
Daniel, he would maintain the woman for life, and accordingly entered 
into the obligation on which the action was brought. Defendant, in 
answer to the action, introduced the deed of sale of Daniel and other 
slaves, in which plaintiff acknowledges that he had received a sum in 
full for the said negroes, and contended that plaintiff was estopped by 
the said deed from recovering under the said agreement. But the Court 
held otherwise, upon the ground that the agreement was a distinct 
obligation, growing out of the salc of Daniel, and that i t  was (108) 
not any part of the money consideration, the receipt of which 
was acknowledged in the deed, and there was, therefore, no estoppel. 

Both these cases were put upon peculiar grounds, and were not sup- 
posed by the learned judges who then presided in  the Court to impugn 
a t  all the doctrine of estoppel by deed, and cannot, therefore, be right- 
fully invoked for that purpose. 

I n  the case now before us the action is for the recovery of the con- 
sideration mentioned in  tho deed, the purchase-money of the patent. 
For  wo do not perceive that i t  varies the matter or object of the action 
whether the recovery be had upon the count for $600, the price of the 
patent, which was to be paid after three months time, or for thc $600 
as  damages for not giving a good note, in  the meantime, for the price 
aforesaid. I t  is equally an action for the recovery of the consideration 
money of the deed, and this the plaintiffs have acknowledged by their 
deed to be paid. They are concluded in  a court of law by this acknowl- 
edgment under seal. 

PER CURIAM. Afirmed. 

Cited:  Lawson v. Pringle, 98 N. C., 452; Xhnw v. Willia,ms, 100 
N. C., 280; Barbee v. Barbee, 108 N. C., 584. 
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WILLIAM TOMLINSON v. JOSEPH PAYNE. 

1. At  law, the rule i s  that  fraud never is presumed, and he who alleges 
it must prove it. 

2. I t  may be taken as  a general proposition, that every man is  presumed 
to be honest in his  dealings until the  contrary is  proved. 

CASE for a deceit i n  the sale of a sawmill, tried before Bailey, J., a t  
last term of WILSON. 

The defendant, being a part owner of the mill in  question, sold an 
interest therein (one third part)  to the plaintiff for $600. The 

(109) plaintiff said of the mill, before he bought it, that he did not 
know whether it was a good one or otherwise. The defendant 

said the mill was a good one, and that it had no deficiencies that he 
knew of. There was evidence, also, that the property was as the defend- 
ant represented i t  to be. 

The judge, in charging the jury, explained to them the difference 
betwcen an action for a warranty and an action on the case for a deceit; 
that in the former, recovery could be effected by showing a breach of 
the warranty only, and that whether the defendant was an honest man 
or otherwise, but in the latter he could not recover unless i t  was shown 
that the defendant was guilty of moral fraud; that in this case, as the 
plaintiff had declared that the defendant was guilty of practicing a 
fraud upon him in the sale of the mill, he was bound to prove i t ;  that 
the burden of proof was upon him to establish his allegation to the satis- 
faction of the jury, for the law prcsumed that every one was honest in 
his dealing until the contrary was proved. Plaintiff excepted. 

Verdict and jud,gnent for the defendant, and appeal by the plaintiff. 

Strong and A. M. Lewis for plaintif f .  
D o r t c h  and D. F. N o o r e  f o r  defendant. 

PEARSON, C. J. His  Honor very properly instructed the jury that as 
the plaintiff alleged the defendant had practiced a fraud on him, he 
(the plaintiff) was bound to prove the allegation, and if he had failed 
in making the proof, as a matter of course, the issue should be found 
against him. Here he might have stopped, but, in  truth, what he adds, 
taken in  connection with the preceding sentcnce, is simply thc expres- 
sion in different words of the same idea, to wit, that the burden of proof 
was on the plaintiff. Fraud is prcsumed in some instances by a court 
of equ i t s  e. g., where one deals with another who is dependent on him 

from the relation existing between them; but at  law the rule is, 
(110) fraud is never presumed, and he who alleges fraud must prove it. 

84 
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This disposes of the case; but, as an isolated proposition, wc take 
i t  to bc true that every one is presumed to bc honest in his dealings 
until the contrary is proved, in the same sense that every one is pre- 
sumed to be compos mentis; that is, we take i t  for granted he is so until 
the contrary is proven; for instance, one who alleges the execution of a 
deed or will impliedly alleges that the maker had mental capacity, and 
on proof of the formal execution of the instrument the capacity is taken 
for granted, in the absence of cvidcnee to the contrary. I t  is, however, 
unnecessary to enter upon this question as it is a mere matter of specu- 
iation, for in our case the onus of proof being on the piaintig, it was 
for him to satisfy the jury that a fraud had been practiced by the de- 
fcndant. Thcre certainly is no presumption of law that every man is 
dishonest in his dealings until the contrary is proved, and without the 
aid of such a presumption the plaintiff could not be subjected to the 
onus probandi, which is the principle of law that governs all cases where 
the evidence does not preponderate on the one side or the other. There is 

PER CURIAM. No error. 

TIIE STATE O N  THE RELATION O F  W. W. LATTA,   MINI ST RAT OR DE BONlS NON 

CUM TICS., v. CHARLES E. RUSS, ADMINISTRATOK, ET AL. 

1. Where an administrator with a will annexed died, having in his hands 
money arising from the sale of land decreed to be sold for the pay- 
ment of debts, being a sur'plus over and above the sums required to 
pay such debts, which money belonged by law to persons to whom 
the land was devised, it was Held,  that. the administrator de bonis 
non cum tcs. an. of the original intestate was the proper person to 
bring suit for such money, and not the devisees. 

2. Where an administrator petitioned for the sale of his intestate's land, 
setting forth the number and amount of the debts existing against 
the estale, and a decree passed for such sale, in a suit by an admin- 
istrator d e  bonis won to recover a surplus over and above the debts, 
such decree was held not to be conclusive as to such debts, although 
the persons to whom the land was devised were made parties. 

3. Moneys paid by an administrator for the support of his intestate's minor 
children are not proper vouchers for him in the settlement of such 
estate. 

DEBT, on an administration bond, tried beforc Dick,  J., a t  June 
Special Term, 1860, of ORANGE. 

Richard Crabtree made his will, by which he devised certain lands 
to Thomas J. Latta and wife, William IIopkins and wife, William 
Crabtree, Moses Crabtree, Clement Crabtree, John Crabtree, Richard 
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Crabtree, Arthur Crabtrcc, Remp Crabtree, and Lucy Ann Crabtree, 
thc last six of whom are minors. H e  devised a certain othcr tract of 
land to be sold for the payment of debts, and that the rents, issues, and 
profits of the other land should be applied to the support of his minor 
children. The executors named in the will having renounced the office, 
his widow, Parthenia Crabtree, was appointed administratrix with the 
will annexed, and gave the bond on which this suit is brought. The 
administratrix filcd petitions in the county court of Orange, to which 
the devisees were made parties, setting forth that she had exhausted all 
the personal estate, and that there remained a certain amount of debts 
(stating them) unpaid, and prayed that the lands devised to said parties 
should be sold for the purpose of satisfying these debts. Decrees were 

entered accordingly, and the debts all paid out of the proceeds 
(112) of the land. Mrs. Crabtree having died, this suit was brought 

by the plaintiff, who was appointed administrator de b o n k  no% 
with the will annexed of IZichard Crabtree, and her administrator was 
made a party defendant with the other obligors, her sureties. I t  appears 
by the report of Mr. Laws, to whom i t  was referred to state an account 
of Mrs. Crabtree's administration of her husband's estate, that, taking 
the amount of debts to be as made out by the vouchers, and rejecting 
charges made by her for supporting the minor children, there remained 
in  her hands $882.22, which the commissioner thinks is the true balance. 
But he says, in  an alternative view of the subject, that if these charges 
bc allowed against the children, and the debts against the estate be taken 
to be as stated in the decrees for sale of-land, that thcn there will be in 
the hands of the adrnini stratrix urladmin istered only $252.45. The 
defendants' counsel insistcd : 

First. That as the act of hsscmbly gives the surplus arising from the 
salc of land, made assets, to the persons who would have taken the land 
itsclf had it not been sold, the dcvisees themselves should havc brought 
tho suit as relators, and not the administrator de b o n k  n o n  of Richard 
Crabtree. 

Second. That the decrees by which the land was sold and to which 
the devisees were partics concluded them as to the amount of the debts 
due and owing by Mr. Crabtree's estate. 

Third. Also, that thc charges for supporting the minor children were 
correct, and that, therofore, only the smaller sum above mentioned could 
bc recovered. 

By the consent of the parties, a pro forma verdict was entered for the 
smaller sum, subject to be set aside and a verdict and jud,ment entered 
for the larger sum, according as his I-Ionor should be of opinion on the 
points of law above stated in thc second and third positions taken by thc 
defendants. 

8 6 
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On consideration of the questions reserved his Honor, being of opinion 
with the defendants, gave judgment for the smaller sum, and the plain- 
tiff s appealed. 

Grah0.m fo+ p7ain8tif. 
Norwood a,nd Phillips for defendants. 

PEAESON, C. J. The objection made in this Court, that the action 
cannot be maintained by the administrator de  bonis non with the will 
annexed of Richard Crabtree, and should have been brought on the 
relation of the devisees, is not tenable. 

I n  respect to the personal estate, i t  is settled that if an administrator 
die before he has completed the settlement of the cstate, by paying debts 
and making distribution, an administrator de bonis non must be ap- 
pointed for the purpose of completing the settlement, for the reason that 
there is no privity bctwccn the distributce of the intestate and the per- 
sonal representative of thc deceased administrator, and, consequently, 
both of tho deceased pcrsons must bo represented. Duke v. Ferebee, 
52 N. C., 10; Taylor v. Brooks, 20 N. C., 273; 8. v. Johmon, 30 N.  C., 
381; 8. v. Britton, 33 3. C., 110. 

The statute which authorizes the sale of real estate on the petition of 
an executor or administrator for the payment of debts makes the pro- 
cecds of sale assets for the payment of debts, and directs that the excess 
shall be paid by thc executor or administrator to such persons as would 
be entitled to the land had i t  not been sold (Itev. Code, chap. 46, secs. 
50, 51), thus putting the excess of the sale of real estate on the same 
footing in respect to the devisees and heirs, and imposing on executors 
and administrators the same duties in  regard thereto as existed in rela- 
tion to the rights of legatees and distributees to the excess of the personal 
estate and the duties of executors and administrators in regard thereto. 

When, therefore, an administrator dies before he has completed the 
settlement of the assets derived from real estate, by paying debts and 
paying over the excess to the devisees or heirs at  law, this unfinished 
duty cannot be performed by his administrator, for there is no privity 
between him and the devisees and heirs at  law, and i t  is, consequently, 
nccessary that both of the deceased persons should be represented, so 
that the representative of t,he administrator should pay over tho 
fund to thc representative of the first intestate, whose duty i t  is (114) 
made to complete the administration by paying off all the debts 
and paying over the excess to such persons as would be entitled to the 
land had i t  not been sold. I n  other words, between the administrator 
de honis non of the first intestate and the creditors and devisees or heirs 
there is a privity, whereas there is no privity between the latter and the 
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administrator of the first administrator. So the action is properly 
brought on the relation of the representative of the testator, Iiichard 
Crabtree, and it is his duty to receive the fund and complete the settle- 
ment of the estate. 

We do not concur with his Honor in the view taken by him of the 
question rcservcd in I-cspcct to the effect of the decree, giving the admin- 
istratrix license to sell the land. That decree was an adjudication that 
i t  was necessary to sell, and is conclusive in favor of the title acquired 
by the purchaser, but i t  i s  not conclusive of the question of debt or no 
debt, as against or in  favor of creditors, or as against or in favor of the 
heirs. I t  is certainly not so in respect to creditors, because they are not 
parties to the proceeding, and is, consequently, not so in respect to the 
heirs or devisees, for an estoppel must be mutual. To make i t  so would 
be going beyond the necessity of the case, the object being simply to 
cstablish prima facie,  that the personal estate is not sufficient to pay 
the debts, as a foundation for the action of the court in  granting a 
license to sell the real estate, the proceeds of which are made assets to 
be accounted for in the settlement of the estate, when the executor oi. 
administrator must, as a matter of course, discharge himself by the 
production of proper vouchers. 

Wr think it clear, therefore, that in making the settlement in this 
case i t  was the duty of the court to go behind the decree allowing the 
administratrix license to sell, and it is likewise clear that her chargrs 
for the support of the minor children of the testator wcre not proper 
vouchers. They were not debts of the testator, and are directed to 
be paid out of the rents, issues, and profits of the land. The fund 
raised by such rents, iswes, and profits up to the timc of the sale are 

not charges against the administratrix, and ncither of these mat- 
(115) ters should hare been brought into the settlement, either as items 

of charge or discharge. 
Whether the minor clddrcn will not be entitled to the interest of 

ihe fund received hy the plaintiff as excess of the proceeds of the sale 
of the land, the profits of which are devoted by the will for their support, 
is a questiorr that will arise when he is required to make distribution, 
but is not now presented. 

The judgment of the court below will be reversed, and judgment 
entered for the sum of $862.22 with interest, according to the case 
agrccd. 

PER C u s x a ~ .  Reversed. 

Cited: Finger u. Finger ,  64 N.  C., 186; *11lison 11. Robl;nson, 78 
N.  C., 224, 231; [Tam 11. Kornegay ,  85 N .  C., 121; T~rnple v. Wi7liams, 
91 N. C., 91; Austin 71. Austin, 132 N. C., 264. 

88 
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THOMAS A. SHARPE v. J. N. M'ELWEE. 

1. Where a petition for a certiorari sets out that the petitioner was de- 
tained at home by violent sickness when his cause came up in the 
county court for trial, and afterwards, during the whole of the term, 
and that after judgment his counsel prayed and obtained an appeal 
to the Superior Court, upon condition of his giving security for the 
appeal, which he failed to do by reason of his detention at home, 
it was Held, that these facts were sufficient to rebut the idea of his 
having abandoned his right to appeal, and entitled him to a cer- 
tiorari. 

2. Where a judgment had been rendered against a surety on a bail bond in 
the county court, and he filed a petition for a certiorari in the Sups 
rior Court, stating that he expected to be able to discharge himself 
from liability by the next term of the court by a surrender of his 
principal, it was Held, that this statement did not render him obnox- 
ious to the charge of appealing merely for dela?. 

APPEAL from an order dismissing a petition for a certiorari, heard 
before Dick ,  J., at last Fall Term of MECKLENBTRQ. 

The petition discloses the following facts: The petitioner and one 
Cook were special bail for one James Whitesides. A judgment 
was obtained against Whitesides in  the county court of Mecklen- (116)  
burg, upon which execution issued and was returned "nul la  bona." 

A scire facias then issued against the petitioner and Cook. When 
the scire facias was executed upon the petitioner he employed counsel, 
who appeared and entered his pleas a t  January Term, 1869. The cause 
was then continued until April Term, 1859, when petitioner attended 
court and spoke to his eounsel about his said cause. This occurred on 
Tuesday of the Term; on Tuesday evening he returned home, intending 
to return to the courthouse during the week to attend to the said cause; 
that on the same evening he was taken violently sick, and was unable 
to return to town or attend to any business during the remainder of the 
week; that when his cause was reached his counsel was not informed 
of his sickness, and, being compelled to try the cause, judgment was 
obtained against ~et i t ioner  and Cook; that his counsel prayed an appeal 
from this judgment to the Superior Court, which was granted and 
entered of record, but that petitioner failed to give security on account 
of his absence, nnd that his said absence was occasioned solely by the 
sicknew aforesaid. The petition further states that petitioner expected 
to be able to discharge himself as bail by surrendering his principal by 
or before the next term of court. 

Upon the return of the writ the defendant moved to dismiss the 
petition. Motion allowed. Petitioner appealed to this Court. 

W i l s o n  for pe t i t iomr .  
Lozurie for defendant .  8 9 
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PEARSON, C. J. Where an appeal is not prayed for, the certiorari 
is not a matter of course, and thc court will exercise a discretion in 
regard to the application. I n  such cases the petition must account for 

the fact why an appeal was not prayed, and there must be an 
(117) affidavit of merits, setting out the facts on which the party founds 

his belief that hc  has a good defense, so as to satisfy thc court 
that his bclief is well founded. F h w c  an appeal is praycd for, and the 
court refuses to allow it, or the party is unable to give the security 
rcqui~vd by law, the certiorari is grantcd as a matter of course; Eledsoe 
v. 8now, 48 N.  C., 9 9 ;  illcC'onn,e71 ?;. Caldwel7, 51 N.  C., 469. I t  is, in 
effect, a mere application to be allowed to file an appral bond nunc 

I n  our caw, a n  appeal was praycd for and granted upon giving an 
appeal bond according to law, and the case did not come up, because 
the bond was not given. So, the only qucstion is, did the party fail to 
give the bond because he had abandoned his right to appeal, or because 
he was unahle to procure the security required by the law, so as to acquit 
him of laches? Upon this point, the petition and affidavit are entirely 
satisfactory. for the petition sets forth that the defcndant "attended 
court, and went homo. intending to return during the week and attend 
to his case, but was taken violently sick and was unable to rcturn or 
attend to any business during the rest of the week." This accounts for 
his nat giving the bond, and excludes all idea of his having abandoned 
his right to appeal, and fully acquits him of any imputation of laches. 
As a matter of course, thc party ought to be put in the same condition 
as if Ihc appral had heen brought 1 1 p  in  the regular way. 

It mas objected on the argument that the petitioner, by his own show- 
ing, had no defense at  the time the judgment was rendered against him, 
and took thc appeal becauss hc cxpectcd to be able to discharge himself 
as bail by surrender of his principal by or before the term of the 
Superior Court to which  he appeal was prayed, and this, as was insisted, 
proved that the appeal was taken merely for dclay, and should, therefore, 
be made an exception to the general rule above stated. I n  support of 
this position, Retts I:. Franklin, 20 N. C., 602, was relied on. I t  is 
true the petitioner admits he had no defense at  the time the judgment 

was rendered in the county court, but it does not follow that the 
(118) appeal was tnken merely for delay. On thc contrary, the avowed 

object for appealing was because the party expected to have a 
good defense in thc Superior Court, and to be then and there able to 
avail himself of his right to be discharged by the surrender of his 
principal, according to the provision of the statute made in favor of 
bail. So, the appeal was not for delay, and no reason can be suggested 
why one who is not i n  dcfault should be deprived of an opportunity to 
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make av~i lable  a defense which is givcn to him by law, and should not 
be at  libcrty to cxtend the time by appeal or certiorari as a substitute 
for an appeal, as far  as he is entitled to do, according to the course of 
the courts, without bcing obnoxious to the charge of appealing merely 
for delay. 

B ~ t l s  71. Pranklirr is not in point. No appeal was prayed in that 
case, and being on a ca. sa. bond, the party could not afterwards dis- 
charge himself by a surrender of his principal. So, he did not expect 
to be able to make a defense in the Superior Court, and the certiorari 
could answer no other purpose hut to dclay judgment. Thc general 
remarks madc by the Court in that case must be referred to circum- 
stances then prcscntcd, and have no application to the case now under 
consideration, which is peculiar, because of the right given to bail to 
make a surrender at  any time before he is fixed with the debt. 

There is crror. The judopent dismissing the certiorari is reversed, 
and the case should bc put upon the trial docket. 

PICK CURIAM. Reversed 

f i tpd:  Vinsof l  11. R. R., post, 120 ;  W n i s o n  11. Pearson, 83 N. C., 311. 

JAMES A. VINSON v. THE NORTH CAROLINA RAILROAD COMPANY. 

Where the president of a railroad company was informed that a suit was 
about to be brought against his company, before a justice of the 
peace, and believing that a recovery in  such suit would be unjust, 
gave instruction to the most convenient station agent t o  attend the 
trial, and in case of a recovery against the company to appeal to 
court, and such was a diligent and faithful officer, but from ignorance 
of the law, failed to procure security for the appeal, it was Held, that 
there was no such laches on the part of the president as  deprived the 
company of a right to a rerorda.ri. 

PETITION for a recorduri, heard before ITeath, J., at  last Fall Tnrm 
of J~HXSTON. 

The facts appcaring ffom the pleadings and proofs are:  That Charles 
F. Fisher, who is  the president of the North Carolina Railroad Com- 
pany, having been informed that suit was about to be brought before a 
justice of Johnston County against the company by the; plaintiff 
Vinson for damages to stock, and being of opinion that thc said Vinson 
had no just right to recover damages for the alleged injury, gave dircc- 
tions to one Millinder, who was a station agent, in  case the suit was 
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brought and decided against the company by the magistrate, to take 
an appeal; that Millindcr attended the trial before the justice of the 
peace and resisted the claim on behalf of the company, but that the 
justice, nevertheless, gave judgment against the company for ninety 
dollars, da&apes and costs, whereupon, Millinder prayed an appeal to 
the next coulrty court, but from ignorance of the law in this respect lle 
failed to give security for the 1)rosecutiorr of the appeal, and after the 
expiratior~ of ten days execution issued or1 the justice's judgment for 
the amount recovered. Millinder was ihe officer of the company on 
whox notice was served to institnte the action, and attended the trial 
in person. Mr. Fisher, the president, lived in a distant county and 
was so nmch engrossed with the more important duties of the company 
as not to be able to attend in person to matters of this kind, but left 
them usually to the agents most convenient to the scene of the tranbac- 

tion; he had been informed and was warranted in  believing that 
(120) Millinder was a faithful and diligent agent in his management 

of the business of the company intrusted to him. 
The prayer of the petition is for a reeorclari, and for a supersedeas 

to stop tile collection of the execution. 
The order for these writs havinq been made and the ease brought up, 

and motion being made to place i t  on the trial docket for a new trial, 
his Honor disallowed the motion, and the defendant appealed. 

C. W. Haywood m d  Strong for plaint i f .  
R. F. Moore and l lo r tch for  defendant. 

PEARSON, C. J. An appeal having been prayed for, the case falls 
within the principle of S h a r p  21. McEkoee, ante, 115, "where an appeal 
is prayed, and the party accounts in a satisfactory manner for his failure 
to prosecute it, so as to rcprl the inference of an intention to abandon 
i t  and acquit himself of laches, the writ of eertiorar.i or recordari will 
issue 'as a matter of coursc' in order to give him the benefit of his 
right of appeal." 

Ry the afidavit of Mr. Fisher, it is clearly established that it was 
the iutention of the North Carolina Railroad Company to contest the 
alleged right to recover damages. So, the inference of an intention to 
abandon thc right of appeal is repelled. I n  this connection, the "affi- 
davit of merits," which is full, though not absolutely necessary (as an 
appeal was prayed), is relevant and has a convincing effect. 

The question, then, is, Does the railroad company acquit itself of 
laches, by the matter set out in the petition and affidavit of Mr. Fisher? 
I n  other words, does Mr. Fisher, who is the president of the company 
and had notice of a claim, which he believed not to be well founded and 
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was fit to be controverted by the company, acquit himself of laches, 
by the fact that he gavc positivc instructions to Millindcr, thc station 
agent, to attend the trial before the justice and take an appeal 
on behalf of the company, if judgment should be rendered (121) 
against i t  ? 

The petition sets forth the fact, that Millinder had the reputation 
"of being a faithful and diligent agent," and this Court is of opinion 
that Mr. Fisher was well warranted in taking it for granted that Mil- 
linder was aware of the fact that it was necessary in all appeals to give 
security, and, consequcntiy, he was not guilty of laches in omitting to 
tell Dlillinder, in  so marly words, that he must provide security for the 
company, in  case he had to take an appeal. 

The fact that Millinder, being an officer of the company, had imbibed 
the impression that the North Carolina Railroad Company was an 
institution of such importance that i t  was not required to give security 
for an appeal like an ordinary individual was a matter which President 
Fisher, in  the exerciso of ordinary diligence, could not be expected to 
have anticipated. 

The objection that ignorance of the law is no excuse, however applica- 
ble it may be in reference to Millinder, tends to rclieve Mr. Fisher from 
the charge of laches. For  i t  is based on the presumption that every 
one knows the law, and, therefore, he was justified in presuming that 
Millinder kncw that it was nccessarg for the company to give secwrity, 
and as the law allows ten days to give security, he was also justified in 
presuming that if Millindcr found any difficulty in procuring security 
hc would be duly notified of the fact. 

As thrre was a bona fide intention to appeal, and no laches on the 
part of the president, the company should not, under the circumstances, 
be deprived of the right. There is error. Judgment dismissing the 
petition reversed. This opinion will be certified to the end that the 
case may be transferred to the trial docket. 

PER CURIAM. Reversed. 

Cited: Wade  v. New De~n ,  73 N. C., 319 ; 8. v. Cn~ifJis, 117 N. C., 714. 
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(132) 
JOHN H .  DRAKE v. ABSALOM B. BAINS. 

Upon a question of warranty or no warranty, it  was Held to be error in  a 
judge to charge that  the fact that the alleged warrantor was acting 
i n  the capacity of a n  executor was not a matter for consideration of 
the jury. 

C A ~  tried at  JOHNSTON Fall Term, 1860, Heath, J., presiding, and 
in  which plaiiltiff declared i n  deceit and false warranty, on the sale of 
a slave by d r f e ~ ~ d a n t  io plaintiff. 

One Drake testified that prior to the institution of this suit he was 
at  a pablic place, at which plaintiff and defendant were both present; 
that spiking of the nllrgd sale, plaintiff said to defendant, "Bains, 
you know rou warranted that slave to me"; to which defendant replied, 
"What if 1 did," or, "If I did, i t  makes no difference, as my lawyer 
tells me an exccutor cannot warrant a slave." 

Another witness swore that on another occasion he heard plaintiff 
say to defendant, "You have acknowledg~d to me that you warranted 
Jack to be sound," or, '"l'ltat you told me he was sound," and defendant 
replied, "YPs; I have always admitted that." 

The slave Jack was proved to have been in the possession of defendant 
for some time prior to September, 1856, at which time he passed into 
plaintiff's possession. 

Onc Thorn swol-e he heard Drake tell the defendant on thc day of 
the sale that he would take Jack at $900 and his wife and children at 
$1,900; to which proposition defendant assented. Drake said, "I am 
i n  a hurry;  1 cannot settle now; we can do that at  any time." Drake 
then turned to the slave, in  defendant's presence, and said, "Get your 
things, your wife, etc., and go to my house"; he heard nothing said of 
any warranty. 

One Harrison swouc that he was called upon on the day of the sale 
to value the slave and tlmt he valucd him at $900. 

One Strickland swore that he was present on the day of the salc, and 
heard plaintiff tell defendant he would take Jack at the valu- 

(123) ation of $900. H e  hcard nothing said about warranting his 
soundnc,ss. 

Defendant further provcd, that at  the time of the alleged sale he 
acted as the executor of one Shprrod; that i t  was his duty, and that of 
a coexecutor who qualified to Sberrod's will, to sell the slave after the 
cxpiration of a life estate, which had just expired after an existence of 
seven or more years, and that his cocx~cutor was present at the time 
of the alleged sale; there was no evidence that i t  was made known to 
the plaintiff that defendant was acting as executor. 
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There was much testimony tending to prove the slave unsound at 
the time of the salc. 

The judgc cha~ged thc jury, among other things, that "if there was 
no sale, or if tlrcre was a sale and no warranty of soundness, then their 
verdict must be for defendant, and in this connection and under the 
circumstances, they nerd pay no attention to the fact that the defendant 
was acting as cxccntor." Defendant excepted. 

There was a verdict for plaintiff. Judgment. Appeal by defendant. 

Miller, Moore, A. M.  Lewis, a n d  Rogers for $aimtiff. 
Dorfch and iytrong for defendant .  

PEARSON, C. J. The evidence in support of the allegation that the 
defendant, at  the time of thk salc and as a part  of it, warranted thc 
slave to be sound (for, if made afterwards, it was nudurn pacturn), was 
very slight. Two witnesses, who were present at  the time of the sale, 
say "they heard nothing said about a warranty," and onc of the two 
witnesses who depose to the conversations which arc relied on as furnish- 
ing an inference that there was a warranty recites the words in the 
alternative, and, in  onc aspect, they do not furnish any evidence of a 
warranty, i. e., "You have always acknowledged to me that you war- 
ranted Jack to bc sound," or, %at you told me hc was sound." 

This evidence is referred to for the purpose of showing that, in respect 
to the question, did the defendant, at  the time of the sale, warrant 
the slavc to be sound, i t  was of tho highest importance that 
no room should be given for misapprchcnsion on the part  of (124) 
the jury. 

This Court is of opinion that the dcfendant has good ground of com- 
plaint against that part  of his JIonor's charge, in which he says, "And 
in this connection and under the circumstarrces they need pay no atten- 
tion to the fact that thc defendant was acting as executor." We confess 
we are unable to apprehend the idea his Honor meant to convey by these 
words. An exccutor may bind himself individually by a warranty of 
soundness in selling a slavc of the estatc; there is  no doubt of that;  and 
i t  only requircd direct words to express it. "In this connection," that 
is, in reference to thc allegation of a warranty, "and undcr the circum- 
stancesn-What circumstances ? All the circumstances attending thc 
dealing? I f  so, in the opinion of this Court i t  is very needful that the 
jury, in  passing on thc qucstion of warranty or no warranty, should 
take into considcration thc fact that tlic defendant was acting as exec- 
utor, for it was a circumstance having an important bearing on the 
question. Onc circumstance was that the warranty was not provcd by 
direct testimony, and was left as a mere matter of inference, to bc 
drawn from a recital of conversation, in respect to which (howcver 
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truthful the witness might be) there was danger of misapprehension. 
Another was, that the price of the slave had been fixed by a previous 
valuation, and there was no enhancement of the price )y reason of the 
supposed warranty. Inother was, that the coexecutor of the defendant 
was not required to join in  the warranty. "Under the circumstances," 
therefore, it was a matter for the most serious consideration of the 
jury, why should the defendant have volunteered to make himself 
personally liable by adding a warranty as a part of the trade. There is 

PER CUEIAM. Error. 

(125) 
D. F. THOMPSON v. JOHN. ANDREWS. 

Where the plaintiff delivered a quantity of wheat to the defendant, with an 
injunction to keep it until called for, to which he assented, it was 
Held, in an action of trover, brought to recover its value, that it was 
a valid defense for the defendant to show that the title to the wheat 
was in a third person, to whom he had delivered it before the plain- 
tiff's demand and suit. 

TR~VER,  tried before Dick, J., a t  June Special Term, 1860, of ORANGE. 
The facts material in this case are as follows: The action was brought 

to recover the value of forty-two bushels of wheat. The plaintiff intro- 
duced a witness, one Wright, who testified that in IS54 he was told by 
the plaintiff to take his (plaintiff's) thresher and go and thresh out 
one Pickard's wheat; that he went and threshed out the wheat on 
Pickard's land, and on the following day, in obedience to the plaintiff's 
instructions, he carried tho wheat to defendant's mill and told him to 
keep i t  until plaintiff called for it, to which the defendant assented. 

The deiendarrt then offered a witness to prove that Pickard was the 
owner of the wheat in question, and that i t  had been ground into 
flour, by his order, and taken from the mill by him, and that this 
occurred before any demand was made by the plaintiff on the defeildar~t 
for the same. The plaintiff objected to this evidence, upon the ground 
that the defendant, having accepted thd wheat as a bailment from the 
plaintiff, was estopped to deny the plaintifl's title to it. IIis IIorror 
being of opinion with the plaintiff, rejected the evidence. Defendant 
excepted. 

The defendant denied the contract of bailment with the plaintiff as 
sworn to by Wright, and offered to show that the title was in  Pickard, 
as evidence from which the jury might determine with whom the con- 
tract of bailment had been made by defendant. His  Honor ruled out 
tho evidence, upon the ground that evidence of tho titlr could furnish 
no aid to the jury upon the question of bailment. Defendant excepted. 

Verdict for  lai in tiff. Judgment. Appeal by defendant. 
96 
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Graham for plainti f .  
Phillips for defendant. 

BATTLE, J. We arc clearly of opinion that his Honor erred in re- 
jecting the testimony which was offered on the trial, to show that 
Pickard, and not the plaintiff, was the owner of the wheat in contro- 
versy, and that he had demanded and received i t  from the defendant 
before the plaintiff's demand and suit. I f  Pickard were the real owner 
of the article, could the plaintiff's act of bailing i t  to the defendant 
preve~lt Pickard from claiming i t  and rocovering its value, if it were 
withheld from him by the defendant? Surely not. No man can be thus 
deprived of the right of demanding his property from any person who 
has possession of i t  and retains i t  against his will. The refusal of the 
possessor to deliver i t  upon such a. demand would be evidence of a con- 
version, for which, if unexplained, the owner would be entitled to 
recover the full d u e  of his property. I f ,  then, the possessor cannot 
upon the ground of his being the bailee of another person, resist the 
claim of the true owner, his surrender of the article to the owner must 
necessarily be a defense against the action of the bailor, founded upon 
the charge of a conversion of the property. I t  may be that the bailor 
might recover something in an action of a s s u m p d  for the breach of 
the contract of bailmcnt, but the law cannot be so hard as to render 
the bailee liable for the full value of the article, both to the owner and 
bailor, upon the ground of a conversion as to both. The true doctrine 
on the subject is announced in Y i i t  v. Albritton, 34 N.  C., 74, and is in 
accordance with the view which we have taken of the present case. 

There are, indeed, some cases, in which the true owner is not known 
and where there is no probability of his appearing and making claim, 
where the courts would sustain tlre action of tl-over in favor of a bailor 
against a wrongfully recusant bailee. See Armory v. Delamere, 1 Stra., 
5 0 5 ;  Craig 11. Miller, 34 N .  C., 376. I n  such cases, to allow the jus 
tertii to be set up as a defense to the action of the bailor would enable 
the bailer to keep the property without accounting for its value 
to anybody, and thus be rewarded for his breach of faith. But (127) 
the rule of law must necessarily be different where the owner 
comes forward and demands the article and is ready to prove a title 
which cannot be gainsaid or resisted. Such was the present case, and 
the jndge ought to have permitted the defendant to show, if he could, 
that he had delivered thc article to the true owner, and, consequently, 
had not converted i t  as against his bailor. 

PER CURIAM. Venire de novo. 

Cited: Skinner v. Maxwell, 66 N. C., 47. 
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WILLIAM H. HUGHES v. JOHN B. DEBNAM. 

1. Where the charge of a judge .is in  favor of a party, such party cannot 
make it a ground of objection. 

2. Where there is doubt whether or not a subscribing witness to a n  instru- 
ment signed it  before the donor, i t  was He14 that  in  the absence of 
proof to the contrary, the presumption is that the donor signed i t  
first. 

3. Slight and immaterial mistakes in the registration of a deed of gift will 
not avoid it. 

4. A square piece of paper affixed with a wafer to a n  instrument, opposite to  
the name of the donor, in the place where the seal is usually placed, 
will, in  the absence of proof that  the donor intended otherwise, be 
valid a s  a seal. 

5. Where, i n  an action brought to recover the value of certain slaves, the 
plaintiff sought to set aside a conveyance of them to a daughter, and 
offered evidence to show that  the donor had grandchildren who were 
poor and in need of her bounty, i t  was held competent for the de- 
fendant to  introduce in evidence, in  order to rebut this testimony, a 
conveyance by the donor of other property to these grandchildren. 

6 .  Section 16, chapter 37, Rev. Code, makes a certified copy of a registered 
deed competent evidence. 

7. I t  is sufficient if a subscribing witness, a t  the execution of the instru- 
ment, had mind enough to understand the obligation of a n  oath and 
to prove the capacity of the donor and his execution of the deed. 

T X ~ V E R  for the value of certain slaves, tried before Saunders, 
(128) J., a t  Fall Term, 1860, of GEANVIT~LE. 

The plaintiff offered evidence, tending to show that the slaves 
in  controversy were the property of his intestate, Lucy Coghill, and 
were in her possession at  the time of her death, and that the defendant 
converted the same after her death, and that they were of a certain value. 

'Defendant claimed the slaves under a gift from the intestate, Lucy 
Coghill, to his wife, who was the daughter of intestate, and in support 
of his claim offered a writing, dated 25 February, 1850, purporting to 
convey the slaves for love and affection to defendant's wife, and to have 
been ctxecuted by intostate and attestcd by one William J. Andrews. To 
prove the said writing, defendant called one Rittle, who testified that the 
signature purporting to be Lucy Coghill's was gmuine, and that William 
J. Andrews was dead, and that the signature purpoi-ting to be his was 
genuine. There was upon tho paper-writing, just under tho name of 
the attesting witness Andrews an appearance that somcthing had been 
written and cut off. The witness Kittle, on his examination by defend- 
ant, stated that the remains of what had been cut off were, in his 
opinion, the top of the letters of the name of Lucy Coghill, the donor, 
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and defendant's counsel insisted that such was the fact. Plaintiff insisted 
that, if tllat was true, it was a spoliation and avoided the instrument, 
unless the defendant could explain i t  away. Defendant's counsel insisted, 
for  explanation, that supposing it to be so, the nawc was put there by 
mistake and cut off before the execution of the paper. 

The judge charged the jury that i t  was all supposition, and that there 
was no evidence that any name ever had been there or over had been cut 
off, except what had appeared from the face of the paper itself, but that 
if the jury should believe, from their inspection of the paper, that there 
had been a narnc to the pager, put there as a witness, and that it had 
been cut off, that would be such a spoliation as would destroy 
the instrument, and that was a fact for the jury. 

Plaintiff contended that Andrews' name was the first under 
(129) 

the attesting clausc, and that some other name was put under his, and 
that the presumption was that the lower name was last in order of 
time, and that if that name was Lucy Coghill, as insisted on by defend- 
ant,  then the presumption was that Andrews attested before Lucy C o g  
hill executed it, and that that was not a suficient attestation, and asked 
his Honor so to instruct the jury, which he declined to do. Plaintiff 
excepted. 

When this paper-writing was offered, plaintiff objected that i t  had not 
been registered. Defendant introduced the public register and his book, 
from which it appeared that the writing had been correctly copied upon 
the book, except that the word "said," preceding the word "property," 
was not upon the book, and was in the writing, and except that at the 
end of Lucy Coghlll's name on the book, there was written the word 
"sral," with a scroll around it. The writing, when offercd, had not the 
word "seal" and the scroll, but in  its place had a piece of paper about 
three quartcrs of an inch square pasted on with a wafer. His Honor 
admitted the writing in evidence. Plaintiff further contended, that the 
square piece of paper and wafer were not a seal, and asked his Honor 
so to charge, which he refused to do. But charged the jury, that the 
square piece of paper and wafer were, themselves, a seal, if they believcd 
i t  had been so intcndcd by the donor. Plaintiff axceptcd. 

Defendant had asked the witness Kittlo if Lucy Coghill was not much 
attached to defendant's wife. H e  answered, yes. Plaintiff then asked 
if she had not other children and grandchildren to whom she was 
equally attached, some of whom, especially her McCraw grandchildrcn, 
were poor, and whether the defendant was in easy circumstances. To 
both of these questions he answered, yes. Defendant then offered in evi- 
dence a copy from the register's book of a deed of gift of other property 
by Lucy Coghill to certain of her McCraw grandchildren, dated 5 
March, 1850. Plaintiff objected to this evidence upon the two grounds: 
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(130) First, that the original would not be evidence, and, second, even 
if the original wonld be, a copy was not. His  Honor admitted 

the evidence. Plaintiff excepted. 
The plaintiff offered evidence, tending to show that the attesting 

witness Andrews was. before and a t  the time of the attestation, of 
insane mind, and asked his Honor to instruct the jury, that if he was 
insane at  the time of attestation, then he had not attesting capacity 
and was not a competent attesting witness; and further, that if the 
jury believed from the evidence that the mind of Andrews, at the 
time he subscribed the paper-writing, was diseased and unsound, then 
he was incompetent as a subscribing witness, and the paper-writing was 
void, even though he might have understood the obligation of an oath 
and been able, if then examined as a witness, to tell that Lucy Coghill 
signed the paper writing and he subscribed i t  as a witness; and still 
further, that if he was insane, he had not legal capacity to attest the 
paper-writing, no matter what else he could or could not do. His  
Honor refused the instructions, and charged the jury as follows: "The 
act of Assembly requires a gift of slaves to be in writing, signed by the 
donor. and subscribed by a credible witncss. That if the witness had 
capacity to understand the obligation of an oath, so as to be capable 
of proving the execution of the instrument and the capacity of the 
donor, he would be a competent witness. But if the jury should believe 
the mind of the witness to have been so far affected at  the time as to 
havn, rendered him incapable of understanding the obligation of an oath, 
then he was not a competent witness, and they should find against the 
deed. Plaintiff excepted. 

Verdict and judgment for defendant. Plaintiff appealed. 

GiZZiam, Lanier, and Reade for plainti f .  
Miller, G ~ a h a m ,  and Eaton f o r  defendant. 

BATTLE, J. I t  i s  a matter of regret with us that we have not been 
favored with an argument for the plaintiff, for by the aid of such an 
argument we might have been enabled to perceive more force in his 

exceptions than we have ourselves as yet discovered. The errors 
(13.l)  assigned in the bill of exceptions have all been considered by us, 

and in not one of thcm do we find anything of which the plaintiff 
has any just cause of complaint. 

The exception, founded upon the supposition that thcre were two 
subscribing witnesses to the alleged deed of gift, and that the name of 
one of thcm had been cut off by the defendant, cannot be made a ground 
of objection, because upon i t  the charge of his Honor was in favor of 
the plaintiff. The other objection urged in connection with the first, 
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that from the inspection of the instrument i t  is to be presumed that the 
name of thc subscribing witness Andrews was put there before the exe- 
cution by the donor, is equally unavailing to thc plaintiff, because the 
presumption was just the reverse, to wit, that in the absence of proof 
to the contrary, all things connected with the execution and attestation 
were rightly done. Omnila presurnuntur. rite este acta. 

The exception that the deed was not registered because there were 
some mistakes in the registration is completely met and answered by 
Tiam Tell v. Pugh, I 8  N.  C., 210, where i t  was held that slight and 
immaterial mistakes in the recording of a grant will not avoid it. Bere, 
the mistakes were both slight and immaterial, and we know of no 
difference of principle in this respect between the recording of a 
grant and the registering of a deed of gift. 

The objection to the piece of square paper and wafer being taken 
as a seal has no foundation whatever. I t  is certainly as much a seal, 
when intended by the party as such, as a scroll with the word "seal" 
written in i t  can be; and there was no evidence that it was not put 
there as the seal of the donor when she signed the instrument. I n  the - 
registration of the instrument the register could do no more than make 
a symbolical seal, to stand as a copy of the actual seal annexed to the 
original deed. 

The original deed of gift from the donor to some of her grandchildren 
would have been competent as evidence in reply to the proof offered 
by the plaintiff that they were poor and needed the aid of their 
grandmother's bounty. I n  Warrem v. Wade, 52 N.  C., 494, (132) 
similar evidence was held to be admissible to repel an inference 
sought to be raised, that the deceased, wbose will was offered for probate, 
had been induced to execute the script, by the exercise of undue in- 
fluence over him, because he had given his property away from the 
person for whom he was under a primary duty to provide. As the 
original decd would have been competent, chapter 37, section 16, Rev. 
Code, makes a duly certified copy from the register's books also-compe- 
tent as evidence. 

As to the exception i n  relation to the insanity of the subscribing 
witness a t  the time of the execution of the instrument, we hold that 
the charge of his FIonor was substantially correct. I f  the witness had 
a t  that time mind enough to understand the obligation of an oath and 
to be able to prove the capacity of the donor and her execution of the 
deed, i t  was all that the law required; see 1 Green. on Ev., sw. 365; 
Archbold Crim. PI., 135. There is 

PER CURIAM. No error. 
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STATE v. MOSES SMITH. 

The maxim of law, "falsum in uno, falsum in owmibus," does not prevail in 
courts of law, the fact of the witness having sworn falsely as to one 
matter going to the credibility and not to the competency of his testi- 
mony as to other matters. 

M~J&DER, tried before Saunde~*s, J. ,  a t  last Fall Term of FOKSYTII. 
I t  appeared upon t21c trial, that the prisoner and deceased had been 

quarreling dnring the morning of tlrc day on which the fatal 
(133) blow was given. A witness, one Martin, was introduced as a 

witness for the State, who testified as to facts occuring between 
the prisoner and deceased in the morning, when he, witness, left; he 
further swore that he returned in the evening, just before the commissioll 
of the homicide, and that he witnessed it. Evidence was offered by pris- 
oner, tending to show that the witness swore falsely as to his witnessing 
the homicide. The counsel for the prisoner asked the court to instruct 
the jury, that if they should believe that the witness had sworn corruptly 
falsely as to his presence, they should reject his testimony altogether. 

The court charged the jury, that having heard the whole of the 
witness' testimony, i t  was for them to decide as to the credit they would 
give him. Should they be satisfied that he had not been present, and had 
sworn corruptly falsely in that particular, they would have to decide 
whether they could confide in anything hc had sworn to. Defendant 
excepted. 

Verdict, guilty. Judgment. Appeal by defendant. 

,4ttorney-Gemeral and W.  L. Xcott for  Xiate. 
McLean and Sta7htcck f o r  defendant. 

PEARSON, C. J. The charge of h i s  Honor in  the court below is in 
strict accordance with the principIes announced in 8. 71. WiTliams, 
47 N. C., 257. 

Upon the reaxamination of the subject, which was elicited by the 
discussion of the case now under consideration, we are entirely satisfied 
that the conclusions there arrived a t  are fully sustained by authority, 
analogy, and principle. 

The maxim, "faburn i n  uno," etc., which obtains in the civil law, and 
which is acted upon by the ecclcsiastical courts and the courts of ad- 
miralty and the courts of equity, which are fixed tribunals for the de- 
cision of questions of fact as we11 as questions of law, has not been 
adopted in the common-law courts, whcre all issues of fact are tried 
by a jury, and whcre a plain line of demarcation is kept up between 
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matter which affects the competency and that which affects the (134) 
credibility of witnesses. I t  is thc exclusive province of the 
jury to pass on the credit of a witness. So, if he has made a different 
statement when not on oath and when on oath, or if he is contradicted 
by other witnesses on the same trial, or if he admits that he has com- 
mitted murder or burglary or larceny, as when an accomplice is 
examined, the principle is the samc; such- matter goes to his credit and 
not to his compctcncy; his testimony is, therefore, to be weighed by the 
jury, and they may convict upon it, provided it carries to their minds 
full and entire conviction of its truth. 

The subject is so fully discussed in the case referred to as to make 
i t  unnecessary to enter upon it again; we are convinced that such is 
the rule of law. 

There is 
PER CUEIAM. No error. 

C i t ~ d :  X .  v. B m n t l r y ,  63 N. C., 519 ; X. v. Hardee,  83 N.  C., 622; 
I Iorah  v. E n o s ,  87 N.  C., 492; 'I'errell v. Uroadtua?y, 95 N. C., 559 ; 
Perebee v. R. R., 167 N. C., 301. 

JOHN F. RODMAN v. D. A. DAVIS. 

A suit at law cannot be removed into this court by consent. 

PKTITION for a cer t iorar i ,  heard before f l ick ,  J., at Fall Term, 1860, 
of ROWAN. 

Upon the hearing of the petition, answer, and affidavits, his Honor 
dismissed the petition. It was agreed that the plaintiff should have 
until 1 January, 1861, to file affidavits. Both the counsel of the plaintiff 
and defendant agreed to transfer the case to the Supreme Court, upon 
the facts as contained in  the petition and answer. 

I n  the view of this case taken by the Courl, i t  is deemed unnecessary 
to set out the contents of the petition and answer. 

Miller m d  KittreTZ for plaintiff. 
Blackmer for defendand. 

MANLY, J. This case seems to have been brought into this Court 
under a double misapprehension-first, as to  the analogy between it 
and a case in equity, and, secondly, as to the rule in  equity for removing 
cases in  this Court. 

103 
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The case, after judgment below, has been sent here by consent. This 
cannot be done. I f  it were a ease in equity, a removal by conscnt, after 
a decree below, for the purpose of revising that decrec would be 
inadmissible. An appeal is the remedy. 

Our jurisdiction in law cases is entirely appellate, and with respect 
to a ease like the one before us, the propriety of the judgment in the 
Superior Court would be tested by a consideration of the evidence before 
that court alonc. We have no means of knowinz what that evidence u 

was. No case is sent up by the court, and inasmuch as i t  was consented 
that petitioner might file affidavits until the first of January, 3861, 
we are unable to say which aflidavits were filed before and which after 
tbe judgment bclow. But i~ldepcndently of this difficulty, we consider 
the mode itself by which the case has been brought into the Court 
irregular, and this forbids our taking jurisdiction of it. A case at  law 
cannot be sent here by consent, before judgment, nor after judgment. 

I n  the latter case (aftcr ,judgment) it is brought up by appeal, or by 
proceedings in the nature of an appeal. The statute giving law juris- 
diction to this Court, Rev. Code, chap. 33, see. 6, uses the language, "All 
questions of law brought before i t  by appeal or otherwise from thc 
Superior Court." Thc word "otherwise," in this connection, has been 
practically held to mean nothing more than proceedings i n  the nature 
of an appeal, such as a "cediorari." 

No instance is known, as I am informed, of a case brought 
(136) bere in  any other way. 

To  hold that questions could be brought up by the conscnt of 
parties, irrespective of the cooperation of the court, would be totally 
inconsistent with its dignity, and with the true, orderly, and congruous 
character of its records. 

Another difficulty in thc course pursued in this case is that the jndg- 
mcnt of the Superior Court is not vacated, and, but for a faithful 
adherence to some understanding of the parties to the contraqy, the 
casc might be finally disposed of while we are considering in this Court 
the questions of law said to be involved in it. 

PRR CUEIAM. Petition dismissed. 

Cited: Rush v. Steamboat Co., 68 N. C., 73. 
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STATE v. WILLIAM HARRIS. 

Where, upon the arraignment of one for murder, it was suggested that the 
accused was a deaf-mute, and was incapable of understanding the 
nature of a trial and its incidents and his rights under it, it was Held, 
proper for  a jury to be empaneled to try the truth of these sugges- 
tions, and on such jury responding in the affirmative to these sugges- 
tions, for the court to decline putting the prisoner on his trial. 

YRELIMINAEY rssrr~ on a case for murder, tried before Bailey, J., at 
Spring Tei-rn, 1860, of GRAN~ILLE. 

The defendant was indicted for the murder of one Richard Fowler, 
and upon his arraignment i t  was suggested that the prisoner was mute 
by the visitation of God, having been deaf and dumb from his birth. 
This fact was admitted by the counsel for the State, who moved the 
court to direct tho clerk to enter his plea of "not guilty," and 
that the trial should proceed on that issue. The defendant's (137) 
counsel then objected, that he was not able to plead to the indict- 
ment and was insane, and, on argument, the court refused the motion 
of the solicitor for the State, and ordered that a jury inquire: First, 
whether the prisoner, William Harris, is able to plead to the indictment 
preferred against him. Secondly, whethcr the said prisoner, William 
Harris, is now sane or not. On the trial of the issues directed to be 
submitted to the jury in this case the prosei.,ution called sundry witnesses. 
who testified, in  substance, that the prisoner had been a deaf-mutc from 
his infancy; that he was then between fifty and sixty years of agc, and 
had a comfortable estate, which had always been under the management 
of a guardian. That whm the priscncr was about fourteen years of 
age, his mother, with whom he lived, intermarried with one Moody 
Fowler, by whom she had a family of children, among whom was 
Richard Fowler, the deceased; that the prisoner continued to reside 
at  the house of his step-father after he arrived a t  the age of majority, 
and the guardian of his estate paid for his board; that Richard Fowler, 
his half-brother, was an inmate of the same house, and at  the time 
of the homicide, and for some years before, was a married man, and 
his wife, after thc death of his mother, some ten years since, had been 
the housekeeper of the family; that some three or four years before the 
bomicidc. prisoner ceased to lodge in the house of Moody Fowler, and 
of his own accord, first took lodging in a neighboring barn, then in  
a shelter. which he erected by the side of a log, and afterwards, about 
two p a r s  before the homicide, he constructed a small hut about the 
fourth of a mile distant from the house of Moody Fowler, in  which 
he lodged until brought to prison for the alleged murder; that these 
lodgings were all very rude and uncomfol*table, and especially the first 
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two had exposed him to severe suffering from cold; that during all this 
time he continued to get his food at the house of said Fowler, and e i t h e ~  
ate i t  there or carried i t  with him to his lodgings; that he was not 

required to work, but sometimes had worked on the farm and 
(138) did his work intelligently; that he spent much of his time in 

fishing, both with books and traps, the latter of which he con- 
structed and placed in  the water himself, and in  hunting with a gun; 
that he could stock guns skillfully, and did work of that kind for 
himself and several neighbors, from whom he received compensation in 
money, and varied his charges according to his opinion of tbeir ability 
to pay; that he had also made intelligent and useful suggestions to 
millwrights when engaged in the mechanical work of their trade, and 
one of these, a witness, testified that, in his opinion, if the prisoner 
had been educated, he would have made one of the first mechanics i n  
the country. These witnesses all testified that they considered him a 
sensible person; that, in their opinion, he knew right from wrong and 
that it was a crime to take the life of another person. His step-father, 
Moody Fowler, testified that himself and others had learned to com 
municate with the prisoncr by means of signs; that prisoner knew 
i t  was wrong to take life, and that witness himself had signified i t  to 
him very often before the homicide, and that the prisoner had a sign 
to indicate puttiug to death by hanging, which he often signified would 
be inflicted on a person who'should kill another. H e  also stated that 
he was a man of violent temper, and generally carried his gun, cven 
when he came from his hunt to the house for his food, and some four or 
five weeks before he had attempted or offered to shoot the deceased in the 
dining room of his house, when the witness interposed and prevented 
him. Charity Fowler, the widow of the deceased, stated that on the 
evening of the homicide, her husband, .with a friend, had taken supper 
in  the dining room and walked into another apartment of the house, 
leaving her a t  the table; that thc prisoner soon afterwards came in  
with his gun, seeming to be very angry; that he sat down and declared 
to her, by a sign, tbat he would shoot deceased; tbat she remonstrated 
with him that he must not, but he persisted in his declaration. She 
then called to her husband, in the other room, and told him not to 
come in  them; that the prisoner said he would shoot him; that the 

deceased inquired what she said, and she repeated her language, 
(139) as he ~valked into the dining room, when the prisoner fired and 

the deceased fell and died immediately; that prisoner went off 
then to his hut and did not come to the house in all the next day for his 
food, which he ncvw failed to do before; that on the day following he 
came, when he was arrested, deprived of his gun, and carried to prison. 

The witnesses, also, severally testified that they believed the prisoner 



N. C.1 DECEMBER TERM, 1860. 

knew that hc was then in court, because of having killed Richard Fowler. 
When asked whether they believed he could bc made to understand the 
contents of thc bill of indictment, some of them answered that they be- 
lieved he could, but no one professed to be able to communicate them 
for him; others doubted as to his ability to understand this, and none 
of them supposed that it could be communicated to him that he had the 
riglts of challenge allowed by law, and that he could be made to compre- 
hend the testimony of the witnesses and cross-examine or contradict 
them. 

The prisoner's counsel also called several witnesses, who testificd that 
the prisoner had never been educated in any school for deaf-mutes- 
seemed to have no idea of responsibility to the Supreme Being-never 
was known to attend church or to have any sense of religious duty; spent , 
the Sabbath frequently in fishing and hunting, and had no idea of moral 
responsibility. The witnesses, with the exception of two, stated that they 
believed that he knew right from wrong, and that it was wrong to kill 
the deceased. They did not believe that he could h~ made to understand 
the contents of the indictment, or why he was brought into court. 

Mr. Cooke, the principal of the asylum for the deaf and dumb in this 
State, was examined, and said that he had endeavored to communicate 
with the prisoner by natural signs, and found him capable of narrating 
occurrences which he had witnessed, but could not discover that he had 
any idea of moral or religious responsibility; that, in  his opinion, he 
could not be made to comprehend the indictment or his rights of chal- 
lenge or cross-examination; that deaf-mutes were very rarely 
idiotic, and hc believed the prisoner had the capacity of ordinary (140) 
uneducated deaf-mutes. 

The counsel for the State moved his Honor to instruct the jury: 
First, that if, i n  their belief, a t  the time of the homicide tho prisoner 
knew right from wrong and that it was wrong to take tho life of the 
deceased, that they should find both issues against him. Secondly, that 
if a t  this time they believed the prisoner knew right from wrong and 
it was wrong to take the life of the deceased, they should find both 
issues against him. 

The prisoner's counsel moved the court to charge the jury, that if 
they believed from the evidence, that the prisoner is  now of unsound 
mind, so that hc cannot understand the charge against him in  the indict- 
ment and cannot understand, or be made to understand, the nature and 
purpose of the trial and of his rights therein, they should find the 
issues in his favor. 

The court refused the instructions prayed by the State, and gave those 
prayed by the prisoner's counsel. The solicitor excepted. And the jury, 
under the instructions aforesaid, found both issues in favor of the 
defendant. 107 
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Whereupon, the court reciting that i t  appeared to him that the said 
Harris was incapable of being brought to trial, ordered that this finding 
of the jury should be certified to the county court of Granville, to the 
end that provision should be made for his safekeeping in the asylum 
for the insane or otherwise, according to law. From this order, the 
solicitor appealed. 

Attorney-General, with whom was &aham for the Btate. 
Miller and Reade for defmdant.  

B-ATTLE, J. The proceedings in this case are a novelty in the adminis 
tration of criminal justice in this State, and but for the light which is 
thrown upon them by some recent decision in  that country from which 

our common law is derived, we might find a difficulty in dealing 
(141) with them. 

I n  Rex v. Dyson, which is reported in 2 Lewin Cr. Cas., 64, 
and also in a note to Rex v. Pritchard, 32 Eng. C. L., 518, the ~r i soner  
was indicted for the murder of her bastard child, by cutting off his head. 
She stood mute; and a jury was impaneled to try whether she did so 
by malice or by the visitation of God; and evidence having been given 
of her always having hoen deaf and dumb, the jury found that she stood 
mute by the visitation of God. 

The learned judge then examined a witness on oath, who sworc that 
he was acquainted with her, and that she could be madc to understand 
some things by signs, and could give her answers in the same way. The 
witncss was t l~en sworn as follows: T o u  swear, that you will well and 
truly interpret, and make known to the prisoner a t  the bar, by such 
signs, ways, and methods, as shall be best known to you, the indictment 
wherewith she stands charged; and also, all such matters and things as 
the court shall require to be made known to her;  and also, well and truly 
to interpret to the court the plea of the said prisoner to the indictment, 
and all answers of the said prisoner to the said matters and things so - 
required to be made 'known to her, according to the best of your skill 
and ~~nderstanding. So help you, God." 

The witness thcn explained to her by signs what she was charged 
with, and she made signs, which obviously imported a denial, and which 
he explained to be so. This being done, the judge directed a plea of "not 
guilty" to be recorded. The witness was thcn called upon to explain to 
her that she was to be tried by a jury, and that she might object to such 
as she pleased; but he and another witness stated that it was impossible 
to make her understand a matter of that nature; though upon common 
subjects of daily occurrence which she had been in  the habit of seeing 
she was sufficiently intelligent. One of the witnesses had instructed her 
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in  the dumb alphabet, but she was not so far  advanced as to put words 
together, and the witness swore that, though she was then incapable of 
understanding the nature of the proceedings against her, and 
making her defense, yet he had no doubt that with time and (142) 
paints, she might be taught to do so by the mcans used for the 
instruction of the deaf and dumb. 

The judge ((Mr. Justice J. Parke) then directed thc jury to be 
impaneled and sxvorn to try whether she was sane or not; whereupon, 
the same witnesses were sworn and examined, and proved her incapa- 
city, at  that time, to understand the mode of her trial or to conduct 
her defense. 

The judge, in  charging the jury so impaneled, referred to Lord Hale, 
who, in his Pleas of the Crown, Vol. I, page 34, says: "If a man, in  
his sound memory, commits a capital offense, and, before his arraign- 
ment, he becomes absolutely mad, he ought not, by law, to be arraigned 
during such phrensy, but be remitted to prison until that incapacity 
be removed. The reason is, bccause he cannot, advisedly, plead to the 
indictment. And if such person, after his plea and before his triad, 
become of nonsane memory, he shall not be tried; or if, after his trial, 
he becomes of nonsanc memory, he shall not receive judgment; or if 
after jud,ment, he become of nonsane memory, his excclltion shall bc 
spared; for, were he of sound memory, he might allege somewhat in 
stay of judgment or execution. But, because there may be great fraud 
in this matter, yet if the crime be notorious, as treason or murder, the 
judge, before such respite of trial or judgment, may do well to imbanel 
a jury to inquire ex of ic io  touching such insanity, and whether i t  be 
rcal or counterfeit." The jidge tben told the jury, that if they were 
satisfied that the prisoner had not then, fmm the defect of her faculties, 
intelligence enough to understand the nature of the proceedings against 
hcl; they ought to find her "not sane," which they accordingly did. His  
Lordship, thereupon, ordered her to be kept in  strict custody, under 
the 39 and 40 Qeo. III., chap. 94, see. 2, till his Majesty's pleasure should 
be known. 

A similar cause occurred aftcmards, before Baron Alderson (See 
Rec v. Pritchwd, 7 Car. & Payng 303; 32 Eng. C. L., 517), when 
he rcferred to Rex v. Dyson, and said the course which Mr. 
Justice Parke had pursued had been approved of by several of (143) 
the judges, and that he should follow it. H e  accordingly had a 
jury impaneled, and told them that there were three points to be inquired 
into: "First, whether the prisoner is mute of malice or not;  secondly, 
whether he can plead to tho indictment or not; thirdly, whether he is 
of sufficient intellect to comprehend the course of the proceedings on 
the trial, so as to make a proper defense; to know that he may challenge 
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any one of you to whom he may object, and to comprehend the details 
of the evidence, which in  a case of this nature must constitute a minute 
investigation. Upon this issue, therefore, if you think there is no cer- 
tain mode of communicating the details of the trial to the prisoner so 
that he can clearly understand them, and be able properly to make his 
dofense to thc charge, you ought to find that he is not of sane mind. I t  
is not enough that he may have a general capacity of communicating on 
ordinary matters." The jury returned a verdict that the prisoner was 
not capable of taking his trial. 

We have stated these cases with more than usual particularity, because 
they set forth clearly the true grounds upon which a deaf and dumb.  
prisoncr, whose faculties have not been improved by tho arts of edu- 
cation, and who, in consequence thereof, cannot be made to understand 
the naturo and incidents of a trial, ought not to be compelled to go 
through, what must be to him, the senseless forms of such a trial. - 

Whether arising from physical defect or mental disorder, he must, un- 
der such circumstances, be deemed "not sane," and of course according to 
the great authority of Lord IIale, he ought not to be tried. The allow- 
ance to prisoners in this State full benefit of counsel in  everything 
connected with their trial has not been dccmcd sufficient to change the 
law as to one mentally insane: and we think i t  cannot have that effect 
in  a case, like thc present, of a defect of the physical faculties. The 
proceedings in the present case, including the instructions given to the 
j u q  by the presiding judge, are substantially the same as those in  the 
English cases to which we have referred, and we now declare our 

approbation of them. 
(144) It will be borne in mind, however, that when a jury is 

impaneled in this State, in the case of a dcaf and dumb prisoner, 
there is no need of an issue to inquire whether he stands mute of malice, 
because, even if he could speak, and yet stood mute designedly, the court 
must order the plea of "not guilty" to be entered for him, as required 
by Rev. Code, chap. 35, sec. 29. 

PER CURIAM. Affirmed. 

Cited: X. v. Hayzuood, 94 N. C., 854. 
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JOHN R. MYERS v. S. B. CHERRY. 

Where the question between the parties was, whether the plaintiff had agreed 
with a third party to take him for the performance of the contract 
sued on, instead of the defendant, and the tender of a sum of money 
by such third party and its refusal and the concomitant expressions of 
the plaintiff were relied on against him, it was Held, that a receipt 
prepared by him and offered as the condition on which he would re- 
ceive the money was competent evidence. 

A ~ ~ U M P S I T ,  tried before Ilowarcl, J., at last Spring Tcrm of BEAUFORT. 
The action is  brought against the defendant as surviving partncr of 

the firm of Braswell & Cherry, and the plaintiffs declared: First, upon 
a special contract to pay plaintiffs for carrying the mail, as set forth 
i n  the evidence, from 1 July, 1856, to 1 October, 1856, and also in  the 
common counts for work and labor done. Braswell & Cherry obtained 
a contract from the general government to carry the mails from Wash- 
ington to Wilson via Greenville for the four years commencing 1 July, 
1855, and ending 1 July, 1859, and they were, by terms of the contract, 
to carry them from Washington to Greenville by steamboat. 

Plaintiffs owned a steamboat running between these points, (145) 
and they contracted with Braswell & Cherry to carry the mails, 
each way six times a week for four years, commencing 1 July, 1855, for 
the sum of $1,250, to be paid quarterly. Plaintiffs complied with the 
contract u p  to 1 October, 1856, and Braswell & Cherry paid up regularly 
each quarter for the first four quarters, but refused to pay for the fifth. 
Braswell died in May, 1856. 

The defendant then introduced J, J. B. Pender, who testified that on 
1 July, 1856, hc bought of Cherry, surviving partner of Braswell & 
Cherry, all the horses, coaches, etc., belonging to the mail line from 
Washington to Wilson, and gave Cherry a bond to faithfully exccute 
the contract with the general government; that he wrote to the plaintiffs 
stating the purchase, and proposing to continue the contract; that plain- 
tiffs sent him word that they would be up and see him;  that hc wrote 
to the plaintiffs several letters and received answers, one of which letters, 
was as follows : 

"GI~EFNVILLE, 1 July, 18 56. 
"Mr. John Myers-Dear Sir :  Yours of the 2d instant is received; 

i n  reply, 1 wish you to ,continue carrying the mails as heretofore, until 
I see you, which will be soon as I can get my business arranged here, 
and in  the meantime, please inform me whether or not you will do so. 
Direct yours to this place. Yours respectfully, 

"Jos. JNO. PENDER." 
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The witness further swore, that between S and 15 July, one of the 
plaintiffs, R. L. Myers, came to Tarboro, the residence of the witness, 
and submitted to him a contract in writing to carry the mail for the 
balance of the four years; that he refused to bind himself for any 
particular time, but told Myers to go on as they had been doing; that 
he seemed to get angry, and told him that he should go to Washington 
City, and oppose the transfer of the contract to him, Pender, and 
immediately left; that at  the time of the payment for the quarter, he 

went to plaintiffs and offered to pay, but did not, because they 
(146) would not give him a receipt in his own name, and insisted on 

his receiving a paper which he did not like. The plaintiffs' 
counsel then showed the witness a receipt, in words and figures follow- 
ing, viz. : 

"Received, Washington, D. C., 8 October, 1856, of Mr. T.  R. Cherry, 
surviving partner of Braswell& Cherry, by the hands of J. J .  R. Pender, 
three hundred and twelve dollars and 59 cents in  full for mail service 
by steamboat 'Governor Morehead,' for one quarter, ending 30 Septem- 
ber, 1856, $312.59. JOHN MYERS & SON." 

And asked him if the plaintiffs did not offer to accept the money' and 
give him that receipt? Witness answered, that they offered to receive 
the money and to give him a paper, perhaps that, but that he could not 
identify it. Thomas Nyers testified that the receipt produced was the 
paper offered; that he was present at  the time i t  was offered, made a 
memorandum on i t  and preserved it. 

Thc defendant's counsel objected to the production of the receipt, 
to the questions about it, and to its being read to the jury, but the court 
overruled the objection. Defcndant's counsel excepted. 

Verdict and judgment for plaintiffs. Appeal by defendant. 

R o d m a n  for plairntifs. 
Warren and Donne11 for defendant. 

Mnivr,~, J. Upon the trial before the jury in  the Superior Court, 
the case was made by the parties to turn upon the inquiry, wbetller 
J. J. B. Pender had been substituted for defendant in  his contract with 
the plaintiffs, and, cons~quently, whether Pender was the debtor instead 
of defendant. To establish the affirmative of this inquiry, the defendant 
introduced Pcnder, who in the course of his testimony stated that he 
had offered to pay the quarter's dues, for which this action is brought, 
but he had not paid it, because plaintiffs were unwilling to give him 
such a receipt as he wished. 

Upon the cross-examination, the receipt was produced and 
(147) identified as the one in question. Thc defendant objected to its 
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introduction, and the overruling of this objection is the ground for the 
single exception which appears upon the record. 

The evidence is clearly admissible. The defendant attempted to show 
that Pender was accepted as the debtor, by showing that the plaintiffs 
negotiated with him. I t  was snrely competent for plaintiffs to show in  
reply, in what capacity they treated with him. The receipt was com- 
petent for that purpose, as the declaration made at  the time, and corr- 
stituting a part  of the res  gesl(r, and is also competent as the best evi- 
dence of a matter which the defendant had attempted to prove, viz., 
the purport, of the receipt. I n  either point of view, thc evidence was 
admis~ible, and there is no ground for thc exception. 

PER CURIAM. Affirmed. 

ALEXANDER TOWNSEND, ADMR., v. ROBERT S. MOORE ET AL. 

Before a will can be received by our courts, as  having been established by a 
tribunal in another State, i t  must appear by the record that such will 
was duly passed on by it, and that such tribunal was the court of pro- 
bate of the domicil. 

M o r r o ~  in the county court of Roloeson to have recorded a paper 
writing, pwporting to be a copy of the last will and testament of 
Robert Pittman. The order was made accordingly, and the defendants 
appealed to the Superior Court, where Saunders, J., refused thc motion, 
with costs, and the plaintin's appealed to illis Court. 

The decedent, according to the language of the papcr writing offered, 
had lived in  Robeson County, North Carolina, but then was of St. 
Clair County, Alabama. The basis of this application was this ccrtifi- 
cate : 

STATE O F  ALABAMA, ST. CLAIR COUNTY. (148) 

"Personally appeared before me, James Rogan, judge of the county 
court of said county, John F. Dill and C. C. Farrar,  two of the sub- 
scribing witnesses to the within will, who, being duly sworn, deposeth 
and saith that thcy were present at the time said will was signed, and 
that they saw the same signed and acknowledged by Robert Pittman, 
for the purposes therein contained, and that the said Robert Pittman 
was, at  the time of signing the same, of sound mind. 

JOHN F DIT,L, 
C. C. FARRAR. 

"Sworn to, and subscribed before me, 
This 30 June, 1838. JAMES ROGAN, 

Judge of County Court." 
8-53 113 
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Also, this further certificate: 

"State of Mississippi, Carroll County-Probate Court, October 
Term, 1838. - 

"Then was this will admitted to probate, and ordcred to be recorded. 
THOMAS RHODES, Clerlc." 

"State of Mississippi, Carroll County: 
"1, A. M. Nelson, clerk of the probate court of said county, hereby 

certify that the foregoing is a true and correct copy of the last will and 
testament of Robert Pittman, deceased, as the same appears of record 
i n  my oftice in Book A, page 13. Given under my hand and the seal 
of ofiice, at  Carrollton, 21 February, 1857." 

Then comes the certificate of the judgc of the probate court, 11 July, 
3857, to the effect that Mr. Nelson was the clerk, "duly commissioned, 
and that full faith and credit should be given to his official acts." 
Signed by Joseph Drake, judgc of the Carroll probate court. 

Upon this evidence the court refused to have the paper-writing ad- 
mitted to record. Whereupon the plaintiff appealed. 

No counsel  for plaint i f  
P o d e  f o ~  de f~ndan t s .  

(149) MANLY, J. Under the provisions of Rev. Code, chap. 119, sec. 
17, the will of one, domiciled in another Stzlte, admitted to pro- 

bate there according to tho requirement of the law, will be admitted in 
the courts of this State, as proved in respect to personalty, and put upon 
the records. To entitle a case to this comity, it i s  necessary, however, 
that the will should be  roved at the place of the domicil, and that an 
exemplification of the will and probate should be duly certified to us 
by the proper officers of the court, with the information that i t  is in 
due form. I t  will then become the duty of any court in this State, 
where t h ~ r e  are goods of value belonging to the deceased, to spread i t  
upon its records and issue lettcrs thereon. The law in  respect to such 
matters, in view especially of our statute law upon the subjcct, was fully 
discussed in  Hyrnan v. Gaskcins, 27 N. C., 267, and in Dralcp v. Merrill, 
47 I'u'. C. ,  368. We deem i t  unnecessary, therefore, to say more at 
present. 

Referring to the documents now before us, i t  will be seen that the 
testator was of St. Clair County, Alabama, where a probate is first had 
of his will. I t  then seems to have been propounded in some form in 
Carroll County, Mississippi, where it was admitted to probate, also. 
The copy which we havc is from Mississippi, and is certified by the 
clerk of the probate court for Carroll County, to be a truc copy. We 
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are unable to discover from its contents, whether the original or a copy 
was sent to Mississippi, but in either case the exemplification sent us is 
not a compliance with the law. In the absence of the original (which 
we suppose migllt have been brought into North Carolina and proved), 
i t  is proper that we should have a copy and an exemplification of the 
proceedings, properly certified from the court of probate at  the domicil. 
At best, we have only a certificate from the court of Carroll County that 
certain matter was certified to that court. A copy of a copy, in record 
evidence, is inadmissible. Whether it be duly proved according to the 
law OF the domicil we arc not informed. I t  is indispensable that the 
probate court in Alabama should adjudgc the paper, upon the proofs, 
to be the last will and testament of the deceased, and that this 
should be certified dircctly to us. (150) 

PEE CURIAM. Affirmed. 

BTATE v. SAM (A SLAVE). 

1. In order to show that a witness in a cause was excited at the horrible crime 
alleged against a slave, and was, therefore, not fully relied on, it was 
held competent to ask him, on cross-examination, whether he had not 
taken up and whipped other negroes. 

2. In order to weaken the force of a witness's evidence on crossexamination, 
it was held competent to show his temper and feeling towards the 
cause, independently of any prejudice or ill-will towards the accused, 
personally. 

MUEDER, tried before IIoward, J., at last term of BERTIE. 
The prisoner was indicted and put on trial with two others, Noah 

and Perry, for the murder of one George Askew, by burning the house 
in  which he was asleep. There was a count charging the death to have 
been produced by a blow from a stick. 

On the trial, one Joseph B. Ruffin gave testimony as to the confes- 
sions of Sam. Upon his cross-examination, Ruffiii was asked by the 
prisoner's counsel, "if he had not taken up and whipped other negroes 
in  the neighborhood?" This question was objected to by the counsel 
for the State. 

The court asked: "What is the purpose of the question?" 
Dcfendant7s counsel answered: "To show that he has been very active 

about thc matter." 
The court rejoined, "If he has, i t  is nothing to his discredit." 
The testimony was ruled out, and the prisoner's counsel excepted. 
There were many other exceptions on the trial, but as this is the only 

one treated of by this Court it is not deemed proper to set them out. 
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A nolle prosequi was entered as to Noah. Perry was acquitted, 
(151) arid a verdict of guilty as to Sam, who, upon judgment being 

given against him, appealed. 

Attorney-General for t h s  Xtate. 
W i w t o n ,  Jr., f o r  d e f e n d a ~ ~ t .  

PEARSON, C. J. Any evidence is competent, which tends to show 
the feeling or bias of a witness in respect to the party or the cause; for 
the jury ought to be put in possession of every fact which will enable 
them to form a proper estimate of the witincss, not merely in  reference 
to his honesty, but to the degree of reliance that can be placed on his 
accuracy, and to what extent allowance should be made for the prob- 
ability of misapprehension, or thc danger that the witness had received 
wrong impressions, owing to an excited state of feeling. Every one, no 
matter how honcst he may be, is more apt to fall into error after he has 
"taken sides" in feeling or in action, than while he remained neutral. 
On this account, cvcry witness was required by the common law to give 
his testimony in the presence of the  jury, and to be subject to cross- 
examination, so that they could look at him, note his demeanor, and have 
every opportunity of testing whether he was under the influence of feel 
ing, and thus be able to form an opinion how far he was to be relied on. 
Indeed, the chief excellence of a trial by jury corlsists in the fact that, 
being judges of human nature, when put into possession of all the cir- 
cumstances that may be calculated to influcrrce the fcelings of a 
witness, or to show a bias either for or against a party, or in reference 
to the one side or the other of the case which is on trial, the jury can 
better '(weigh his testimony" and pass on the degree of crcdit to which 
a witrress is entitled, than any one man, no matter how learned he may 
be in the law. I t  is on this principle that the rule above stated is based. 
I t  is to be m ~ t  with in  all the textbooks, and in S. v. Patterson, 24 

N. C., 346, it is held that although a witness cannot be contra- 
(152) dicted as to matters merely collateral, drawn out on cross-exam- 

ination, yet, when the cross-examination is as to matters which, 
although collateral, tend to show the temper, disposition, or conduct of 
the witness in relation to the cause or the partieq, the witness may be 
contradicted. Both kinds of evidence are admissible on cross-examina- 
tion, but the latter is put on higher ground than the former, for it 
enters into and forms a part of the issue; Badford  v. R i c ~ ,  19 N. C., 39. 
On tho cross-examination of the witness Ruffin, the prisoner's counsel, 
for the purpose of showing that he had been very active in regard to the 
prosecution, proposed to ask him, "if he had taken up and whipped 
other negroes in the neighborhood." Thr solicitor for the State objected. 
The court said, "If he has, i t  is nothing to his discredit," and rejected 
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the evidence. I n  this there is error. By the word "discredit7' we do 
not understand his Honor to have expressed an opinion as to thc degree 

' of credit to which the witness wds entitled, but to have used the word 
in  the sense of not being censurable, or to be blamed, if he had taken 
u p  and whipped other negroes in the neighborhood, touching the crime 
then under investigation. Whether such conduct was censurable or 
praiseworthy is not a question of law, and is a mattcr about which 
there may be a difference of opinion. So, we lay no stress upon it, 
further than to say such re1na1-ks should not come from the bench, 
because they are apt to betray feeling. 

IIis Honor fell into error, either bccause hr had misconceived the 
extent of the rule, or in making an application of it. I f  he supposed 
the rule required that the question, in  order to be relevant, should tend 
to show the disposition or feeling of the witness towards the prisoner 
individually, he was mistaken as to its extent, for i t  embraces the 
feeling of the witness in respect to the cause as well as the party. When 
a witnes  has become so much excited, by reason of a horrible crime that 
has been committed, as to be induced '(to take up and whip ncgroes," 
for the purpose of ferreting out the offenders, his excited state of feeling 
certainly would have a tendency to make his testimony less relia- 
ble, because he would be more apt to misapprehend conversations, (153) 
imbibe wrong impressions, and jump to conclusions on insufficient 
premises, and both the principle of the rule and the tcrms in  which it 
is laid down require that the fact of his having become so excited should 
be made known to the jury, and the circumstance that he had no previous 
ill will or bad feeling towards the prisoner i n  particular can only have 
the effect of showing a less degree of bias, in the same wag that a 
feeling, hoth in rclation to the cause and against the prisoner, would 
tehd to show a greater degree of bias. 

I f  his I'honor had a correct idea of the extent of the rule, then he 
certainly erred in making the application, for i t  is n~ar~ifesi  that the 
testimony of a witness who has become excited in respect to a particular 
subject and has taken an adive part in rcspect to a particular subject 
and has taken an active part in respect to a prosecution, is not so much 
to be relied on in reference to its accuracy as that of a witness who had 
not taken sides or been active in the mattcr. Consequently, the evidence 
was relevant and ought to have been received, so as to allow the jury 
to pass on the weight to which i t  was entitled. For this reason, the 
prisoner must have another trial; for although he may be guilty, his 
guilt has not been proved according to law. 

PER CUEIAM. V ~ n i r e  de novo. 

Cited:. X. v. Goff, 117 K. C., 761 ; Burnett v. R. R., 120 N. C., 519. 
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- 

M. B. BALLARD v. WALDO AND MITCHELL. 

1. Where an action af trespass, q. c. f., was referred to arbitrators, and they 
found the title to the locus in quo in the plaintiff, and assessed dam. 
ages, it was held a sufficient finding, and that it was not necessary for 
them to fix the boundaries between the parties. 

2. Where a suit was referred to arbitrators, and they awarded damages and 
costs to the plaintiff, this was held to include a finding of all issues in 
his favor. 

(154) TILESPASS p a r e  clausum freqit, brought to Spring Term, 1860, 
of MARTIN. 

The following pleas were entered : "General issue, license, accord and 
satisfaction, and statute of limitations." At the same term the follow- 
ing entry was made on the docket: "Referred to arbitration, order of 
survey, each party to choose his own surveyor, or to unite upon one, at  
their election." The arbitrators wcrc selected, and at  the same term the 
following notice issued to them: 

"To Ameleck C. Williams and William R. Brown, Greeting: 

"Ordered that the three above causes be referred to you with an umpire 
to be chosen by you, if necessary, to hear and decide all matters in con- 
troversy therein, and your award shall be a rule of court, and the parties 
bind themselves not to revoke this reference. 

"Witness, W. W. Anderson, clerk of our said court a t  office, i n  Wil- 
liamston, on the last Monday of February, 1860. 

W. W. ANDREWS, C. S. C." 

There were on the docket, besides this one, two other cases, in which 
the present plaintiff was defendant, and the present defendants were 
plaintiffs, and these are the cases included in the reference. They 
are designated in  the award as cases Nos. 1 and 2, and were also actions 
of trespass, involving thG title to the same land as the present suit. 
The following is the award as returned to this Court: 

"The undersigned referees, in obedience to the above order of the 
court, met on Monday, 20 August, 1860, to hear and determine the above 
causes referred to us, and all the above causes were continued over until 
Tuesday morning, 9 o'clock, on affidavit of Henry Mitchell. On Tuesday 
morning, 9 o'clock, we mct upon an island, called High Island, and 
proceeded to hear and dctermine the above causes referred, when both 
parties announced themselves as ready for trial, and after a patient and 
thorough investigation of the title, and evidence on both sides, we, 
referees, are of opinion, and so adjudge and award, that the plaintiffs, 
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in causes NO. 1 and No. 2, are not entitled to any damage, and (155) 
that the land i n  question, from our best judgment, is the property 
and estate of Martin B. Ballard, and that the boundary of Briery Branch, 
beginning at  thc road, runs down said branch to a gum and cypress, 
and then down to and around a high island a t  tlic lower end of Stephens' 
hole, to a cypress stump on a drain, standing about ten or twelve feet 
from the creek, which is shown to be the corner of the Whitley and Monk 
land. I n  No. 3, we are of opinion that the plaintiff, Martin B. Ballard, 
is entitled to recover of the defendants, Waldo and Mitchell, the sum of 
five hundred and seventy-sevcn dollars and fifty cents ($577.50) ; and 
that thc said Waldo and Mitchell pay the costs of the above referred 
suits. 

"We further certify, that before the trial of the above causes, we, the 
referees, selected by consent of all parties, Shepherd R. Spruill as 
umpire, who acted with us in the investigation of the same. All of 
which is  respectfully submitted. Signed by the arbitrators and the 
umpire." 

The award was returned to fall term, 1860, Heath ,  J., presiding, and 
plaintiff moved for judgment pursuant to the award. Defendants' 
counsel resisted the motion, and filed exceptions to the award, of which 
the following only are necesszry to be set out: 

"6. The award is not full; i t  does not cover all the matters in con- 
troversy; especially, i t  does not determine the boundaries of the lands of 
plaintiff and defendants, nor fix the boundaries between the parties." 

"7. Tho award does not pass on all the issues in  the causes between 
the parties." 

The court, upon consideration of the premises, confirmed the award 
in  Ballard 11. Waldo ,  the award as to the other two cases having been 
set aside by consent of plaintiff, on motion of defendant. 

Judgment for plaintiff. Appeal by defendants. 

IVimton,  Jr., f o r  p!aint i f f .  
R o d m a n  f o r  defendants. 

BATTLE, J. Most of the objections to the award made in  the (156) 
court below were addressed to the discretion of the judge presid- 
ing in that court, and are admitted by the counsel not to be the subject 
of review in this Court. The only exceptions to which our attention 
has been called in the argument here are said to be apparent upon the 
award itself, considered in connection with the manner and terms of the 
reference. It is contended for the defendants that the reference, having 
been made of a cause pending in court and by a rule of that court, the 
award does not dispose of all the matters which were thus referred, and 
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that i t  is not responsive to all the issues made by the pleadings. The 
argunient fails, as we think, upon both the points to which the excep- 
tion relates. 

The counsel insists that as the reference embraced "all matters in 
controversy" in this and two other suits in  which the present plaintiff 
was defendant and the present defendants were plaintiffs, the arbitrators 
were bound to determine by their award the boundaries of the lands of 
the parties and to fix the dividing line between them. The action in the 
case before us is the only one necessary for us to consider, as the other 
two have been disposed of in the court below. I t  was an  action of 
trespass quare c l a k w n  fregit to which the defendants pleaded the 
general issue of not guilty, liccmse, accord and satisfaction, and the 
statute of limitations. The submission to arbitration being by a rule of 
court, "embraced the matter and that only which the pleadings of the 
partics brought into contestation before the court," as was expressly 
said in Hardin v. Realy, 20 N. C., 516. The land upon which the 
trespass was alleged to have been committed was necessarily described in 
the plaintiff's declaration, and as the verdict of a jury in favor of the 
plaintiff need not have set out the boundaries of the land, nor have fixed 
the dividing line between the parties, neither was i t  necessary for the 

award of the arbitrators to have done so. Herc, however, the 
(157) arbitrators seem to have gone further than was necessary and to 

have done everything for which the defendants have contended. 
The other ground of exception that the arbitrators have not disposed 

of all the issues raised by the pleadings is equally untenable. The award, 
after finding that the title of the land, which was a matter of dispute in 
all the three cases, was in the plaintiff in the present suit, procccds to 
assess thc amount of damages to which he is ciititlcd and directs the 
defendant to pay them, together with all the costs. This is, in legal 
effrct, the same as the verdict of a jury, finding all the issues in favor of 
the plaintiff and thereupon assessing the amount of his damages. I n  
Oartc~r. I:. Scrms. 20 N. C., 321, i t  was said that the Court will always 
intend everything ia favor of an award, and will give such a coiistruction 
to it that i t  may be supported, if possible. There, the action was tres- 
pass on thc case for a malicious prosrcution, to which thc defendant 
pleaded, "Not gidty." I t  was referred by a rule of court to arbitra- 
tion, and the referees returned an award, stating that "we agree that 
the defendant pay all costs and asscss the plaintiff's damages to one 
hundred dollars." The Court held the ward to be sufficient, and that 
i t  meant that thc defendant was awarded to pay to the plaintiff one 
hundred dollars, and also his costs expended in the cause referred. I n  
that case, there was no direct finding on the issue "not guilty," but i t  
was taken to be included in the award which assessed damages for the 
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plaintiff. Upon the same principle, the award of damages and costs to 
the plaintiff in the present case must be held to include a finding of all 
the issues in his favor, and of course, against the defendant. 

PER Cnnmnr. Affirmed. 

Cited: Mill inwy Go. v. Ins. Co., 160 N. C., 139. 

DOE ON DEN. OF MARTIN McDONALD v. ALLEN McCASKILL. 

Where a witness testified that a certain unmarked pine had been pointed out 
to him a s  the corner of a grant by a n  old man, at the time of the trial 
deceased, and there were five particulars in  which the description in 
the grant were supported by the  facts proved, i t  was Held, erroneous to 
charge the jury that there was no evidence of the location of (the grant. 

EJECTMENT, tried before FTPYLC~, ,J., at last Fall  Term of RICHMOND. 
The plaintiff read in cvidcucc a grant from the State to himself, 

dated 1 January, 1858, cormeying the land in controversy. 
Thc defendant offered in evidence a grant from the State to one 

David Allison, dated in 1795, which is as follows: 

"North Carolina. No. 81 5. 
"Know ye, that we have grante.d unto David Allison, six hundred and 

forty acrcs of land in Richmond County, beginning at a pine, between 
Hitchcock Greek and Mountain Crcek, and on the east side of George 
Collins's, and on thc north side of the Grassy Island road, and runs cast 
320 polcs to a pine below McCall's mill; thence north 320 poles to a 
pine above said mill, then wcst 320 poles to a corner, then south 320 
poles lo the beginning. Dated 23 April, 1795." 

I t  was in evidencc, that Hitchcock Creek and mountain Creek were 
each fiftcw~ or twenty miles long and eight or ten miles apart, and 
betwcm these two streams was, gcncrally, a pine country. I t  was 
farther in evidence that  he Grassy Islsnd road was eight or ten miles 
long. 

Ona Gillis testified, that about twenty years ago one McCaskill, now 
deceased, pointed ont to him a pine, then green and forked about three 
or four feet from the ground, as the corner of the Robinson and Har- 
rington land, and represented on the annexed diagram as letter A. Tho 
witness hcard nothing said about the beginning corner. The pine is 
between the streams above named, on thc. edge of thc Grassy Island road 

1 2 1  
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and about a half mile southeast of George Collins's. McCaskill, spoken 
of above, was a native of scotland and came to the United states 

(159) in  1802, and to the neighborhood of the land in controversy in  
3820. 

Gillis stated that the pine pointed out to him by McCaskill had no 
marks of any kind on it. 

Assuming the pine, above mentioned (A),  as the beginning of the 
Allison grant and, running course and distance, the first line would end 
about 160 poles below McCall's mill and the second line about 160 poles 
above it, and, pursuing the calls of course and distance, the locus in quo 
would be within the Allison grant. 

The defendant further offered a deed from Sheriff Cole to Toddy 
Robinson and Henry Harrington, dated i n  1196, containing several 
tracts, each containing 640 acres, and among them was tract "No 815, 
granted to David Allison on 23 April, 1795." 

The court charged the jury, that there was no evidence to be submitted 
to them of the location of the Allison grant. Defendant's counsel 

excepted. 
(160) Verdict and judgment for plaintiff. Appeal by defendant. 

C a m e ~ o n  and li'tran,qe f o r  plaintifl. 
dshe for defendant. 

PEARSON, C. J. Thc sheriff's deed to Robinson and Harrington, dated 
in 1796, for a tract of 640 acres of land, granted to David Allison, "by 
grant, No. 815, dated 23 April, 1795," we think, makes a link sufficiently 
strong in the chain of title to connect the land covered by this grant 
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with the title of "Robinson and Harrington," so as to establish that i t  
was the Robinson and Harrington land referred to in the hearsay evi- 
dence of Alexander Mc(?askill, derived through the testimony of the 
witness Gillis. That cvidcnce was competent on a question of boundary, 
and, indeed, was not objected to on the trial;  consequently, there was 
some evidence to be submitted to the jury of the location of the Allison 
grant;  for the fact, that by beginning a t  the pine pointed out by McCas- 
kill as "the corner" of the Robinson and Harrington land and running 
thence according to the calls of the grant, five general discriptions fit in 
and concur to prove the accuracy of the witness, and make out a remark- 
able coincidence, which was well calculated to satisfy thc jury that i t  
was the true location of the grant. L4t all events, i n  the opinion of this 
Court. the jury ought to have been allowed to take these several matters 
into consideration. I n  aid of the hearsay evidence, we have the facts 
that it fits the grant in this: First, i t  is a pine between Hitchcock 
Crcek and Mountain Creek. Second, i t  is east of George Collins's. 
Third, i t  is on the edge of the Grassy Island road. Fourth, running 
course and distance, the first line crosses the creek below McCall's Mill. 
Fifth, the second line terminates above McCall's mill. I t  is true, these 
descriptions are very general, and neither, taken by itself, would amount 
to much, but taken together like many small circumstances all pointing 
the same way, they were fit to be submitted to the jury, and might 
have enabled them to arrive at  a satisfactory conclusion. (161) 

PER CUEIAM. Veni~e de nova. 

Cited: Willinnzs v. Kivett, 82 N. C., 115. 

PALIN SCAF'I? v. M. W, BUFKIN, ADMINISTRATOH. 

1. Courts 'of pleas and quarter sessions have power to set aside a verdict and 
judgment, and to order a new trial during the term. 

2. The power of the courts of pleas and quarter sessions to set aside a ver- 
dict and order a new trial is entirely discretionary, and the propriety 
of its exercise cannot be inquired into upon appeal. 

APPEAL from an interlocutory order of the county court of Pasquo- 
tank, heard before Jlowarcl, J., a t  Fall  Term, 1860, of PASQUOTANK, 
upon the following case agreed: 

At June  Term, 1860, of the court of pleas and quarter sessions of 
Pasquotank County, the plaintiff issued his writ against the defendant, 
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as administrator of one Susan Jennings, and service of the same was 
accepted by the defendant; at  the same term the pleas of the defendant 
were entered, and by consent the cause was tried. A jury was im- 
paneled, witnesses examined by plaintiff, and the cause submitted to the 
jury, who returned a verdict in favor of plaintiff for $228, and that 
there were debts of higher dignity. TJpon which verdict a judgment 
"quando" was rendered by the court. Some days after this verdict and 
j a d ~ p e n t ,  but during the term of the court, James Jones and Amanda, 
his wife, parties not of record, came islto court by their attorney and 
asked the court to set aside the verdict and judgment and direct a new 
trial; this application was resistcd by the plaintiff, but the court ordered 

the verdict and judgment to be set aside and a new trial to be 
(162) had, from which order the plaintiff appealed. 

Two questions were submitted to his Honor: 
First. Had the county court the power to set aside the verdict and 

judgment and grant a new tr ia l?  
Secondly. Had the county court the power upon the application of 

parties not of record to set aside the verdict and jud,gment and direct a 
new trial ? 

His Honor being of opinion against the plaintiff upon both of the 
questions, ordered the appeal to be dismissed, and the plaintiff appealed. 

Johnson  for p7aintiff. 
H i n t o n  for d ~ f e n d a n t .  

PEARSON, C. J. This Court concurs with his TTonor on both of the 
quertions presented by the case. The power of granting "new trials7' 
has been exercised by thc courts of pleas and quarter sessions in this 
State as far back as the recollection of any mcmbcr of this Court reaches. 
We have never hmrd of its being drawn in qucstion before. This long 
user, without objection on the part of the profession and without inter- 
ference on the part of the Lcgislatnre, creates so strong a presumption 
in  favor of the existence of the power that we should not feel at  liberty 
to deny it, exccpt on the most convincing proof. The suggestion that 
ihe pow" is liable to abusr, because the mcmbcrs of which the court 
is composed may he continually shifting, addresses itself to the Icgis- 
lative dcpartmcnt, and would, we have no doubt, have been attended to 
had any serious practical evil rrsnlted from it. 

Independently of the argxment drawn from long user, we are of 
opinion that the county court has the power. I t  is true, an inferior 
court has not thc power to grant a ncw trial, and as soon as it acts 
becomes functus o$cio in respect to tho case decided. For  instance, a 
single justice of thc peace cannot grant a new trial, except under the 
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circumstances where the power is specially conferred by statute. (163) 
But  the county court is not an inferior court, within the mean- 
ing of this rule. I t  is a court of record, and has general original 
jurisdictiori "to hear, try, and determine all causes of a civil r~ature at  
the common law within their respective counties, where the original 
jurisdiction is not, by statute, confined to orlo? or more magistrates out 
of court, or to the Supreme or Superior courts." Rev. Code, chap. 31, 
sec. 5. 

As the court has the power, i t  follows that its discretion, in the cxer- 
cise of it, cannot bcl reviewed. Whether the discretion be exercised ex- 
mero motu or at  the instance of a stranger to the proceedings is a matter 
which does not at all affect the validity of its action, and cannot be 
inquired into. I n  this particular instanec, however, we will say, from 
what appears on the record, the discretion was very properly exercised in 
setting aside a judgment which had been confessed (for it amounted to 
that in fact) a t  the first term by one who had no personal interest to 
contest the claim, as a want of assets was admitted. 

PER CUIZIAM. AfErmed. 

*JOSEPH R. BILLUPS AND WIFE v. WILLIS D. RIDDICK AND WIFE. 

1. Where a petition was filed for partition of slaves and money, and there was 
no answer, no judgment pro eonfesso, no issue made up, and no order 
made for setting the case for hearing, i t  was Held erroneous for the 
court to pass a decree. 

2. The jurisdiction of the county court to render a partition among tenants in  
common, does not extend to money. 

3. A petition against an executor for a filial portion, ete., will not lie for 
money or  other property delivered by him to a legatee for life. 

PETITTON for partition of slaves, and for an account of money, etc., 
tried before Howad,  J., at Fall Term, 1860, of PERQUIMANS. 

Tlic pctition was filed in the county court of Perquimans (164) 
againqt Willis D. Riddick and wife, and sets forth "That one 
Jesse Stalling?, the father of your petitioner, Sophia, died in the county 
of Prrquimans, having made a last will and testament, by the provisions 
of which a large amount of property, consisting of negroas and money, 
was left to Priscilla Stallings during her life, and after her death the 
same to be equally divided betwren your p~titioner, Sophia, and her 
sister, Mary Riddick, wife of Willis D. Riddick." . . . "That Willis 
D. Riddirk, one of thc executors named in the said will, took upon him- 

*The Reporter i s  requested to state that  this  case was never seen by Judge 
Howard, but was made up by the  counsel and a pro1 forrna judgment entered 
as they agreed. 
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self the duties of his office, and that he assented to the legacies of the 
said will and placed the property given to the said Priscilla during her 
lifc into her possession." . . . "That Priscilla Stallings has lately died 
in  the said county, leaving a large estate, the gift to her for life, con- 
sisting of a large nuwbcr of slaves (naming them), and also a large 
amount of money (about four thousand dollars) and other property, 
which, by the terms of the said will, now belongs equally to your peti- 
tioners a i d  to tho said Willis I>. Riddiek and wife, Mary." The prayer 
is for the appointmer~t of commissioners to divide the slaves and for 
a n  account of the money. The petition was served upon Xiddick, and 
a t  August Tcrm, 1860, of the said county court is  this record: "Decree 
of the court in  favor of the plaintiffs for partition and an account." 
From which the defendant Riddick appealed to the Superior Court. 
I n  the Superior Court is this record: "It is ordered and decreed by the 
court, that the plaintiffs are entitled to a division and partition of the 
negrocs in  controversy, and that five commissioners be appointed accord- 
ing to law to divide the slaves. I t  is also ordered and decreed that the 
plaintiffs are entitled to an account of the remaining personal property 
of Jesse Stallings on hand a t  the death of his widow, comprising the 
capital of the said fund and not the interest accrued on the same during 
the lice of his widow." There is no other record in either court. The 

will of Jesse Stallings is filed, and i t  is deemed that the provisions 
(165) of that paper are sufficiently set out in the opinion of the court, 

for all the purposes of this case. 
The defendants appealed. 

I 

Albrittorz and J o r d a n  for plairztifls. 
Z i n c s  f o r  defendants .  

PEARSON, C. J. The decree in the court below is erroneous and must 
be reversed, and the petition dismissed. 

There are so many fatal objections that we are at  a loss on which to 
put our decision. 

1. I t  does not appear by the transcript that an answer was filed; 
there is no judgment pro confesso; no issue is made, either of law or 
fact. and there is no order setting thc case for hearing. 

2. There is no allegation that the slaves, which are to be divided, 
or the money, of which an account is prayed, are  in  the possession of 
either the plaintiffs or the d~fendants. 

3. The jurisdiction of the county court to order partition among 
tenants in common on petition is confined to a division of slaves or other 
chattel property. This does not embrace money, and the court had no 
jurisdiction to order an account to be taken. That branch of equity 
jurisdiction is not conferred on the county courts, and has never been 
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assumed before this case, except on petitions for legacies, filial portions, 
and distributive shares. But our case does not fall under either of 
these heads, thc executor having long since assented and passed the 
property, moncy, etc., to the legatees. 

4. The petition alleges that Priscilla Stallings was, by the will of 
Jesse Stallings, entitled to an estate for life in the slaves and other 
property and effects, and after her death the same was to be equally 
divided batween the petitioner, Sophia, and the defendant, her sister 
Mary. Whether this be the legal effect of the will, is a question which 
cannot now be decided. The slaves, property, money, etc., are given 
to Priscilla Stallings, Sophia White, and Mary Riddick, to be equally 
divided between the three. This vests in Mrs. Stallings an ab- 
solute estate, just as i t  does in  Mrs. White and Mrs. Riddick, (166) 
and we suppose, from the argument before us, that the purpose 
of the petition was to have a construction of the will as to whether the 
subsequent clause, in which the testator desires all that part of the 
property given to his wife "that shall be remaining at  her death," to be 
equally divided between his two daughters, has the effect of cutting 
down the estate given to the wife, so as to make room for the limitation 
over; or is inoperative because inconsistent with the estate before given 
to her. This depends upon the application of the doctrine discussed in 
XcDaniel v. McDanicl, 58 N. C., 352 ; Hall v. Robinson, 56 N. C., 349 ; 
Nezulancl v. Newland, 46 N .  C., 463, and other cases. 

As a matter of course, this question cannot be decided except in  somc 
procccding to which the personal representative of Mrs. Stallings is a 
party, and as the decree in this ,rase is based upon a decision of that 
question i t  is erroneous. 

PER CURTAM. Reversed, and petition dismissed. 

QUINCY MADDEN v. JAMES PORTERFIELD. 

1. Where plaintiff had contracted to serve defendant for ten months, for a cer- 
tain sum, and, before the expiration of that time, defendant wrong- 
fully dismissed him, and plaintiff sued upon the common count in as- 
sumpsit, i t  was Held, that he could recover upon this count for the 
time he had actually worked. 

2. And it was further Held, that, had the plaintiff inserted a count upon 
the special contract, he might have recovered for the whole time. 

3. It is the province of a jury, to affix a value to services, according to their 
nature and extent, as proved; and it is not necessary for witnesses to 
estimate their value in money. 
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4. Where i t  was sought to prove the value of plaintiff's services, during a 
term of seven months, i t  was held an immaterial question for the de- 
fendant's counsel to ask witness the value of such services for half an 
hour, during which witness saw plaintiff at work. 

(16'7) AS~UMIWT, tried before Dick, J. ,  at June Term, 1860, of 
ORANGZ. 

The action was brought upon an open accaouiit for work and labor 
done by the plaintiff for the defendant and was comnicnced before a 
single nlagistrate. Plaintiff alleged that lie had worked seven or eight 
months for the dcferrdant on his farm, a i ~ d  that his services were worth 
right or uine dollars per month. He  first examined Woods McDade, 
who stated that plaintiff worked seven or eight months on defendant's 
plantation. Plaintiff's counsel asked witness if  plaintiff was a good 
hand on a plantation. This question was objected to by dcfcrrdant's 
co i~ns~l ,  but was admitted by the court. Mritncss then answered that 
plaintiff' was a very good hand to work on a plantation. Defendant's 
counsel then askcd witness what work he knew of plaintiff' doing for 
defendant. Witness rcplicd that hc was present on the farm of defend- 
ant two days with plaintiff, engaged with him in rolling logs, splitting 
rails, etc., on a now-ground, and that the labor of plaintiff for these two 
days was worth two dollars. Defendant's counsel then asked witnrss 
what other work he knew of plaintiff's doing for defendant. Witness re- 
plied that he lived a neighbor to defendant; that he frequently passcd 
his plantation, perhaps as often as twenty times during the time the 
plaintiff was at work for him, and each time he passed he saw the 
plaintiff at  work on the farm. Defendant's counsel then asked witness 
how long hc  saw him at work each time he passed; witness said he could 
not say with certainty, but he probably saw him at work as much as 
half an hour sometimes when he passed. Defendant's counsel further 
askcd him what his work for tbc half hour he saw him at work was 
worth. Plaintiff's counsel objected to the last question, and the objection 
was sustained by the court. 

J. McDade was then examined. He  stated that he frequently saw 
plaintiff working on tlic farm of defendant for the space of six 

(168) or eight months, and that plaintiff was engaged in  grubbing, 
farming, etc. 

John Smith was next examined for plaintiff. He  stated that he lived 
on an adjoining farm to defmdant; that plaintiff began to work for 
defendant in the month of November and continued to work until har- 
vest following; that for two months of the time he saw plaintiff at work 
on the farm of defendant evcry work day, and that he was a good hand 
and worth a t  least eight dollars per month. 

Defendant's counsel contended that plaintiff was not entitled to 

128 
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recover, because he had made a special contra(% wit11 defendant to work 
for him on his farm for the term of ten months for the sum of seventy- 
five dollars, and had not performed his contract. Defendant's counscl 
then introduced a witness by the name of James Porterfield, who stated 
that hc heard the plaintiff say he was to work for the defendant ten 
months for seventy five dollars. 

The plaintiff then examined one G. Allison. She said that after 
plaintiff had left defendant's bonsc she was working for defendant and 
hcard him say that it wits well for Quincy that he left, or i t  might have 
been bad times for him, but said he was sorry now that he made an inter- 
ruption with Quincy and drove him off. 

The court chargcd ihe jury that if the evider~ce satisfied them that 
the plaintiff had contracted to work for defendant for tpn months for 

- seventy-five dollars he was not entitled to recover, unless the defendant 
had pat  i t  out of the power of the plaintiff to perform his contract by 
discharging him from his employment. 

I f  l l~ey believed no special contract was made, and they further be- 
lieved plaintiff had worked for the defcodant at  his instance and request, 
i t  was for them to say how much work he had done and what was the 
value of that work, or if they believcd a special contract had been made, 
as alleged by defendant, and that plaintiff had been prevented by 

defendant from performing his contract, the plaintiff was entitled (169) 
to recover for such work as hc had done for the defendant. 

The defendant's counsel asked the court to charge the jury that if the 
plaintiff was entitled to recover at all he could only recover for the 
amount specially proved by his witness, and that was the sum of two 
dollars. The court refused so to charge. 

Verdict and judgment for plaintiff. Appeal by defendant. 

Nortuood for .  plaint$[. 
Mi l le r  f o r  defpn&ant. 

MANJ,Y, J. Actron of indrhitaiirs assumpsit, brought by a hired 
servant to recover compensation for work and labor. 

Three questions are presented upon the record. The principal one 
is, whether in  case of a special contract to labor for ten months and a 
wrongful dismissal, plaintiff can recover upon an i ~ d e b i f n t u s  count for 
work and labor. 

The action seems not to have been framed with a count on the special 
contract, in which case, by force of the discharge without cause, plain- 
tiff might have recovered the stipulated sum for the whole time, but 
the plaintiff has relied upon a single count, as above stated, and although 
in such action he cannot recover his whole wages for the entire term 
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of hiring, as for a constructive service, yet, we are of opinion he may 
recover, regarding i t  as a rescinded contract, for his service up to the 
time of his dismissal. See 1 Parsons on Contracts, 521, note j, and the 
cases there cited. 

The second point, viz., that upon the admissibility of evidence, was 
also ruled correctly by his ITonor beIow. 

I t  did not tcnd at all to aid the jury in their inquiry as to the value of 
a man's labor for scven months, to know what t,he half hour of his time 
whcn witness was with him on a certain occasion was worth. The 
question was immaterial. 

The ir~structior~ asked for and refused, which constitutes the third 
point of exception to the trial, is based upon the idea that all 

(1701 evidence as to the nature and extent of the service of plaintiff 
was to be excluded from the view of the jury, unless the witness 

thcmselvcs made estimates of their value in  money. This is not correct. 
It is the appropriate province of the jury to affix a value to services, 
accorcliug lo their nature and extent as proved; and with the data af- 
forded by the proofs in this case, we see no difficulty in the performance 
of that duty. , 

PEE CITETAM. No error. 

STATE v. WESLEY GRAY. 

I n  a n  indictmtent under olur statute, Rev. Code, chap. 34, see. 5, for carnally 
knowing and abusing an infant female under the age of 1 0  years, i t  
was Held,  error in the judge to charge the jury that  proof of emission 
of seed was not necessary in  order to  convict the prisoner. 

PNT)ICTML~T under the statute against the defendant for carnally 
knowing and abasing a female infant under the age bf ten years, tried 
before Suzrndws, J., at the last Fall Term of C ~ I T . ~ O R D .  

The indictment charged that the defendant did carnally know and 
abuse one Louisa E. Whecler, alias Louisa E. Stack, a femaIe under the 
age of teri gears. I t  appeared in evidence that she was between the ages 
of eight and nine years at the time of the commission of the offense; 
that she was of ordinary size, and of more than ordinary intelligence. 
She testified that she was sent to Jame~ltown to carry dinner to her 
father, who was at work there, it being about a mile from where she 
lived, and that she walked on the track of the railroad; that her father 
was engaged in digging a well there; she saw the prisoner at  the well; 
that he was not a t  work; that aftcx her father finished his dinner he 
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ordered her home; that whcn she started the prisoner followed 
her and overtook her in less than a quarter of a mile; that he (171) 
was fifteen years old, and as she did not like to travel with him 
she stopped at one Jackson's who lived near the road, to get some water; 
that prisoner proposed to wait for her and called her two or three 
times : that she supposed he was gone, but on getting into the road again, 
he again joined her;  that going a short distance, they met his sister 
and her husband, who proposed that he should go back with them, which 
he declined; she went on, and he soon overtook her again and began 
to talk "nasty words"; that she picked up a rock or stone and told him 
if he touched her she would throw it at him; that he thereupon seized 
her by her shoulders, pushed her a few steps out of the road, pulled 
up her clothes, threw her down and got on her, and tried to stop her 
mouth; that she hollowed as loud as she could; that he remained on 
her some five minutes: that he hurt her very much whcn he entered her 
person, and made her private parts bleed; that he then got 08 her, got 
some switches and threatened to whip her if she did not promise not to 
tell hcr mother; that he whipped he; until she promisedi and then left 
her;  that she went on home, and going into the house told her mother 
that prisoner had nearly killed her. Her mother was examined, and 
testified to what the child had stated. 

Dr. Pugli testified that he was called the next day, examined the 
child, and found her private parts very much swollen, torn, and 
lacerated; that there had been a penetration, certainly, as much as 
three-fourths of an inch, or perhaps an inch and a half;  that he was 
decidedly of opinion that the entry had been as fa r  as it was possible 
in  a child of her age. The father also testified to having seen the 
prisoner a t  the well when the girl left, but did not see him afterwards. 

The Court charged the jury, that if the testimony of the girl was 
to be believed, and the doctor was correct in his opinion, and the jury 
believed it, the offense was made out, and that i t  was the duty of the 
jury to convict. The penetration was sufficient, and emission not 
necessary to be proven. Defendant's counsel excepted. (172) 

Verdict for the State. Judgment. Appeal by defendant. 

Attorney-General for the State. 
Gowell for defendant. 

BATTT'E, ,J. The main question in this case, and the only one which 
we deem i t  necessary to notice particularly, is, whether upon an indict- 
ment, under our statute, for carnally knowing and abusing a female 
child under the age of ten years, it is necessary to prove the emission 
of seed, in  addition to the proof of penetration. This question has not 
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hitherto been before the Supreme Court of this State for adjudication, 
either with regard to this crime or that of buggery. We are under the 
impression, however, that on the circuits, proof of both penetration and 
emission have bem, generally, deemed necessary, and have been required 
for the conviction of prisoners charged with either of these offenses. 

I n  England, the contrariety of opinion, as to the law on this subject, 
among her greatest writers and judges, is remarkable. Lord Coke, 3 
Inst., 59-60> says that penetration only is necessary to consummate the 
offense, while in his 12 Rep., 31, proof of both penetration and emission 
was held to be indispensable for the conviction of the offender. Lord 
Hale seems likewise to have 'entertained different opinions at  different 
times; see 1 Hawk. P. C., chap. 4, sec. 2 ;  chap. 41, sec. 1, and 1 Hale 
P. C., 628. I n  1721, a case was brought before eleven judges upon a 
special verdict, when six of them thought both penetration and cmission 
were necessary, while the other five deemed penetration, only, to bc 
suffici~nt. The judges being divided, i t  was proposed to discharge the 
special verdict and indict the prisoner for a misdemeanor; see 1 East 
P. C., 437. After that timc, for about sixty years, the weight of 
judicial authority scemed to be in favor of requiring proof of perie- 
tration only. But in  1781 a case occurred bcfore Buller, J., in which 
the jury fouud there was penetration, but no emission, whereupon the 

learned judge respited the prisoner until he could obtain the 
(173) opinion of the other judges. Two of them, to wit, Lord Lough- 

borough and JZrath, d., held with him, that the offense was com- 
plete; but eight others, including Lo7-d Ch. I?. Slcymer and Lord Marw 
field, were of a contrary opinion, npon the ground that carnal knowledgc 
must include both p~nctration and emission. They held, however, that 
the latter might be inferred from the former, unless thc contrary ap- 
pcared probable from the circumstances; as, for instance, where the 
offender was frightened away by the approach of other persons before 
he had his will of his victim. The opinion of the majority of the 
judges in this case prevailed, without much qnestion, until 1829, when, 
by the statute of 9 Geo. JV, chap. 31, i t  was declared (after the recital 
that many offenders had escaped on account of the difficulty of the 
proof in such crimes) that "it shall not bc nccessaTy, in any of those 
cases, to prove the actual emission of seed in  order to constitute a 
carnal knowledge, but that the carnal knowledge shall be deemed com- 
plete npon the proof of penetration only." 

We have already stated our belief of what has been the prevailing 
opinion in this State; and in  that opinion we entirely concuf. Our statute 
law with regard to these offenses is now, and has been heretofore, the 
same as that which existed in England prior to the statute of 9 Geo. IT, 
above referred to, and the adjudications upon their statute have, no 
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doubt, influenced o u r  judges to  adopt  the  same construction a s  t o  ours. 
It i s  a n  argument  of n o  l i t t lc  weight i n  favor  of t h a t  construction t h a t  
a boy under  the  age  of 1 4  years carmot be  gui l ty  of the  offense of rape,  
because u n t i l  h c  arr ives  a t  about  t h a t  period of l i fe  h e  is incapable of 
emit t ing seed. S u c h  h a s  always been considered to bc  t h e  l a w  of 
England,  a n d  it h a s  very  lately been decided to be the  law of th i s  State .  
See  lZex v .  Elderslaw, 14 Eng.  C. L., 367 ; 8. v.  P~cgh, 52 N. C., 61. 

I n  the  case now before u s  t h e  presiding judge might  have submitted 
t h e  facts  t o  the  j u r y  a n d  le f t  it t o  them t o  make  t h e  inference t h a t  there  
w a s  emission, i f  t h e y  believed t h a t  there  was  penetration. I f  
t h e  facts  were found  to be a s  testified by t h e  witnesses, then t h e  (174) 
j u r y  would have been justified i n  rcndering the i r  verdict, t h a t  
t h e  complete offense h a d  been committed; b u t  a s  o u r  Legislature h a s  
no t  ye t  passed a n  a c t  s imilar  t o  t h a t  of 9 Geo. IV, h i s  H o n o r  e r red  i n  
telling t h e  j u r y  t h a t  proof of emission was  not  necessary. F o r  th i s  
e r r o r  t h e  prisoner i s  entitled t o  

PEE CURIAM. Vel?rire d w ~ o a o .  , 

Gi t~c l :  8. v.  Hodges, 6 1  N.  C., 232; 8. 1 1 .  Haryrave, 65 N.  C., 467. 

STATE UPON THE RELATION OF WILLIAM LANDER, SOLICITOR, 
v. A. B. MCMILLAN~ EX AL., JUSTICES OF ALIEOEIANY. 

1. Where an act of Assembly, establishing a new county, appointed commis- 
sioners, by name, to  ascertain a site and purchase a tract of land for a 
county town, and required the justices of the county to appoint com- 
missioners to lay off lots and sell them, i t  was Held,  not to be a suffi- 
cient return to an alternative mandamus to compel the justices t o  the  
performance of their duties to allege that  the locating commissioners 
in discharging their duties were prompted by improper motives. 

2. Where a n  act of assembly, establishing a new county, made i t  the duty of 
certain commissioners t o  purchase a tract of land, and, having taken 
a deed for it, to file such deed in the office of the county court, and 
then for the justices of the county t o  do certain acts prescribed, i t  was 
Held,  that the justices were not entitled to any other notice that  the 
commissioners had acted than the filing of such deed; especially a s  no 
notice is required by the act to be given them. 

3. The proper way for the justices of a county to make return to a mandamus 
is for them to convene, and, a majority being present, to fix upon the  
facts they mean to rely on by way of defense, and appoint some one 
of their body to make affidavit, and to do all other things required 
by the praceeding. 
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(175) MOTION for a peremptory mandamus, heard before Osborne, J., 
a t  Spring Term, 1860, of ASIIE. 

The petition sets forth the act of Assembly laying off and establish- 
ing the county of Alleghany, and that by a sapplemental act passed 
a t  the same session (1858), five persons, uaming them, were appointed 
commissioncrs to locate the county-seat of said county at  or near the 
geographical center of the said county, as to them should seem prac- 
ticable, which was to be called "Sparta," where the courthouse and 
other public buildings were to be erected; and they were required to 
purchase, or receive by donation, a tract of land to contain not more 
than 100 acres, and to take a conveyance therefor to the clrairman of 
the county court. The petition sets fortlr further, that the commissioners 
appointed by the said act performed their duty by causing a survey to 
be made of the new county, and having thus ascertained the center, thcy 
fixed upon a point near thereto, on the land of one James H. Parks, 
and took a deed from the said Parks and two others, conveying to the 
chairman of the county court of Alleghany County, and his successors, 
50 awes of land for the purposes declared in thc said act of Assembly, 
and delivered thc same to Allen Gcntry, clerk of tho county court of 
said county, in whose hands i t  still is. 

The petition further states that by section 8 of the said act of 
Assembly the justics of the county court, at  the first session, a majority 
being present, are required to appoint five comn~issioners to lay off the 
lots of the said town, and after designating such as shall be retained for 
public use, shall expose to public sale the residue of the said lots, at  
such time and in such manner as the court may direct, taking bonds and 
directing the justices to apply the proceeds to the erection of the public 
buildings. 

The petition sets forth that the justices of the county court, naming 
them, appointing the commissioners required, but gave them no instruc- 
tions in  what manner and in what time to ninlie the sale of the lots, 
and a t  the next term of the court, a majority being present, they revoked 

the appointment theretofore made, and directed t l~cm not to pro- 
(176) ceed in the business, 2nd that they have failed and r~fused, and 

still refuse, to appoint any other commissioners or to give any 
instructions to those appointed touching the laying off and selling the 
lots and laying off streets of the said town, or to do any other act in 
the discharge of such their duty. 

The petition avers that the said justices were fully aware of the pro- 
ceedings of thc locating commissioners in surveying the county, fixing 
on a site, and taking a deed for the land purchased, and of its existence 
in the hands of the clerk of the county court. 
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The prayer is for a mandamus commanding the justices to discharge 
their duty in the premises or show good cause to the contrary. 

The petition was verified in proper form, and the writ of alternative 
mandamus issued, and was served on the justices of the said county of 
Allcghany. At Spring Term, 1860, of Ashc Superior Court, which had 
jurisdiction of the case, several of the justices of the peace made return 
that they were willing and anxious to proceed in the discharge of thcir 
duty according to the requirements of the act of Assembly, but that they 
were overruled and prevented by the other justices of the county, who 
constituted a majority. The other justices, being the majority, without 
having called a session, professed to make rcturn through A. B. Mc- 
Millan, and alleged for their return that the commissioners appointed 
to fix upon a site for the county town, in performing thal du ty  did r ~ o t  
consult thcir own judgments, but left i t  to a vote of the people of the 
new county, who determined on the place now insisted on, and, secondly, 
that the locating commissioners had never notified the justices of their 
action in the premises. 

The court decided that the return was insufficient, and ordered a per- 
emptory mandamus to issue, from which the defendants appealed. 

C~umpler f o r  plminiif.  
Boyden for clef endants. 

BA'I'TLZ, J. The rclators having heretofore obtained a writ of (177) 
alternative mandamus against the defendants from the judge of 
the Superior Court of Law for the county of Ashe, to which the dcfend- 
ants made their rcturn, in which they set forth the reasons why they 
had not performed the duties required of them, and upon that return 
the conrl having made an order for a peremptory mandamus, thc defend- 
ants took an appeal thcrefrom to the Supreme Court. 

The proceedings are founded upon sections 7 and 8, chapter 4, Laws 
1858, entitled "An act supplemental to an act to lay off and establish 
a county by tllc name of Alleghany, passed by the present session of the 
General Assembly." Section 7 required of certain persons therein named 
as cornmissioners to select and locale a site for the county town a t  or 
as near the geographical center of the county as practicable, and for 
that purpose to purchase, or obtain by donation, a tract of land of not 
more than 100 acres, "to be conveyed to the chairman of the county 
court and his successors in office, for the use of the said county.'' 
This duty, the relators alleged in thcir petition, had been performed, and 
the object of thc w~crndamus prayed for was to compel the defendants 
to appoint five commissioners "to lay off the lots of the said town" and 
to perform the other duties required of them by section 8 of the act. 
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The only facts set out in .the returrr of the defendants upon which 
their counsel relied in thc argument here in opposition to tlrc order 
for the peremptory mandamus are, first, that the commissioners who 
were appointed to locatc and sclect a town for a county-seat did not, in 
performing that duty, act upon their own judgments, but upon the result 
of a vote of a majority of those citizens of' the new county, who voted 
upon the subject; and, second, that the said commissioners had never 
notified the defendants, as justices, either in writing or verbally, that 
tbey had selected a site for the county town, and purchased, or obtained 
by donation, the land upon which i t  was to be located. 

We are decidedly of opinion that neither of these objections can 
avail the defendants. The justices of the county court have, 

(178) clearly, no right to go behind the action of the locating commis- 
sioners and inquire by what motives they were prompted in the 

performance of their duty. The cornmissioners did precisely what they 
were authorized and required by law to do, and i t  would be singular, 
indeed, if the validity of their act depended upon the motives, good or 
bad, by which they were actuated in doing it. 

With regard to the second objection, i t  is admitted by the defcndants 
that the commissioners had taken a deed, by which the grantor conveyed 
50 acres of lard to the chairman of the county court, for the use of 
the county, in which deed, however, one acre was excepted. I t  is ad- 
mitted that this deed was deposited in  the oEce of the clerk of the 
county court. and the defendants knew that fact. That  act of the 
locating commissioners, so far as we can see, was all that tho law con- 
templated in order to makc it the duty of the defendants to appoint 
commissioners for performing the duties enjoined by sectiou 8 of the 
act. We cannot discover that the locating commissioners wcrc required 
to give any kind of notice to the defendants of what they had done, it 
being supposed that when the deed for the land which they were re- 
quired to procure was filed in the office of the clerk of their court, they 
would know it, and would thereupon immediately proceed to appoint 
commissioners for laying out the lots and streets of the town, selling 
lots, etc., so that the public buildings of the county might be erected as 
soon as practicable. 

We have considered the case as if all the proceedings were proper; 
but in tmth, i t  was irregular that two returns should have bcen made, 
one by a majority and the other by a minority of the justices of the 
county. As we said in MGCO!~ v. I Iarnett ,  49 N. C., 180 : "A mandamus 
to 'tlre justices of a county' issues against them as a body, and not as 
separate individuals; so they must make a return as a body. To this 
ehd i t  is proper for the justices to convene, and, a majority being 
present, as for the transaction of any other county business, to agree 
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upon the facts that are to be set ont for their return. I n  this, 
as in  other cases, a majority of those present will govern. They (179) 
will then appoint some one of their body who, as their agent, is 
to make the proper affidavit and do all other acts and things which 
may become necessary in the course of their proceeding." But, not- 
withstanding the irregularity to which we have alluded, as the parties 
and their counsel have treated the return of a majority of the justices 
as "the return of the justices of the county," we have regarded i t  as 
such, and, so regarding it, We find nothing in i t  to prevent the relators 
from having an order for n peremptory mnrzdnmus against them. The 
judgment of the Superior Court to that effect must, therefore, be 

PEE C~RIAM.  Affirmed. 

HUGH LITTLE v. G. B. HOBBS, ADMINISTRATOR. 

Though a covenant be with two or more, jointly, yet if the interest and 
cause of action of the covenantees be several, the covenant shall be 
taken to be several, and each of the convenantees may bring an action 
for his particular damage, notwithstanding the words of the covenant 
are joint. 

COVENANT, tried before Dick, J., at Fall Term, 1860, of LINCOLN. 
The instrument declared on was executed by most of the children of 

William Iittle, who had then lately died, possessed of a large estate, 
and certain of his children had exhibited a script, which purported to 
loo a will, but which was denied Iny the parties to this covenant. The 
covenant recites the invalidity of the will, and binds the parties intcr- 
changeably to employ counsel and to bear an equal share of the expense 
of controverting the will. The covenant then proceeds as follows : "And 
it is further cxprcssly stipulated and agreed upon by all the contracting 
parties, that if the will is set aside, and the estate is to be 
divided between the heirs at  law and distributees of the said (180) 
William Little, deceascd, and Hugh Little and Patsey or Martha 
Littlc, the two oldest children of the said William Littlc (who are said to 
have been born out of wedlock), shall have an equal and full s2ial-e of 
the said estate of William Little." Rugh Little and Patsey both signed 
tho bond and contributed to carry on the suit, which resulted in  setting 
aside the script and a division of the estate among the heirs a t  law and 
next kin, from which the two oldest, Hugh and Patsey, were excluded 
on account of their illegitimacy. Hobbs, the defendant, after the exe- 
cution of the covenant, married one of the coiibligors, Polly Sherrill, 
and as her husband and administrator (she having died in the mean- 
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time) received a large amount of money and estate, say, $2,500, but 
refuscd to contribute anything to Hugh and Patsey; on account of 
which refusal each of them brought suit scyaratcly against him on the 
covenant. I n  this case the counsel for the defendant objected to the 
form of the action bccause the two had not sued jointly. Thc court, 
upon the point reserved, ruled that the action was well brought, and 
the defendant appealed. 

R o  yden for p la in t i f .  
T h o m p s o n  for d ~ [ t n d n n t .  

MANLY, J. Sevcral objections were made to plaintiff's recovery in 
this case, all of which have been abandoned in  this Court except the 
second in order, viz., that there were two convenantees in that part of 
the instrument, the breach of which is assigned as the ground of this 
action, and that these should have joined. We do not think this objection 
can bc sustained. 

The parties to this covenant other than Hugh and Yatsey Little, 
bind themselves, cach separately, to the two latter in the sum of $5,000, 
to allow the said ETugh and Patsey a full share of their fathcr's estate. 

The interest of the covenantees in  this stipulation is  manifestly 
(181) several. Damages for its violation result lo each, irrespective of 

the other, and, consequently, each may maintain an action, accord- 
ing to the destinction taken in  Eccleston v.  Clipsham, 1 Saun., 153. 
I n  a note to that case i t  is stated that thou& a covenant be with two 

u 

or more, jointly, yet if the interest and cause of action of the convenan- 
tees be several, the covenant shall be taken to be several, and each of the 
covenantees may bring an action for his particular damage, notwith- 
standing the words of the covenant arc joint, and for this there are 
cited a number of authorities. 

The law now seems to be settled that the insertion or omission of 
words of severailce. such as "with them and each of them," can make 
no difference as to the co~~nantees .  but that the action will in all 
cases follow the interest, without rcgard to the words of the covenant. 

The paragraph cited on the argument from 1 Chitty Pleading, 12, 
is based upon Petrie  v. llur?y, 10 E. Corn. L., 108, and the language of 
tho author is to be interpreted with refercncc to the principles decided 
in  that case. It was a &Tenant with three persons that if covenantor's 
wife survived him. that his heirs. executors. and administrators should 
pay to them an annuity for her. Rere  a joint action was held necessary, 
for the reasons as stated by the judges who delivered the opinions, that 
it was n trust, and the covenantee's trustees, who were not to have any 
part  of the money to their own use, but jointly receive thc same as a 
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security for the exccutiton of the trust, like a trust conferred, in a 
similar way, upon executors. 

This case recognizes the distinction taken by Williams in his notes 
to Saunders, referred to above, viz., that the rights of covenantecs as - 
to actions upon the covenants will depend upon the nature of their 
interests, whether joint or several. 

PER CTJRIAM. Affirmed. 

COMMISSIONERS O F  CONCORD v. PATTERSON & KESLER. 

The Legislature may delegate a portion of the general taxing power to in- 
corporated towns for corporation purposes, and it was held that the 
statute, Rev. Code, chap. 111, see. 13, empowering the commissioners of 
incorporated towns to levy a tax of $25 upon retailers of spirituous 
liquors by the quart measure or under was a proper exercise of their 
power. 

DEUT upon a town ordinance, submitted to Dick, b., at last Fall  Term 
of CAUARRUS upon the following case agreed : 

By an act of the General Assembly passed at  the session of 1850-'51, 
chapter 329, the plaintiffs are constituted a corporation with all the 
necessary and usual powers and provisions of principal corporations. 
Sectjon 80 provides that the county court of Cabarrus shall grant no 
license to retail spirituous liquors by the small measure within said 
town, unless the applicant shall have first obtained from the board of 
commissioners their certificate of their assent to the same, and for which 
they are authorized to demand the sum of $10 for the benefit of the town. 

I n  April, 1857, among other ordinances passed and duly published 
was one entitled "Town taxes," which incorporated a provision of the 
general law entitled "Towns" (Rev. Code, chap. 111, see. 13), and 
levied a tax of $25 for a revenue "on all persons (apothecaries and 
druggists exccptrd) retailing liquors or wines of the measure of a 
quart or less." 

The defendants were the owners of a grocery in said town and sold 
liquors and wines by the measure of a quart. They had no license to 
retail. They refused to pay thc tax of $25 thus levied, and this suit 
was brougbt by a warrant to recover the same. 

The only question intended to be submitted to this Court was whether 
the defendants were liable to this tax of $25. 

On the foregoing facts, his I-Tonor being of opinion with the plaintiffs, 
gave judgment pro forma accordingly. Defendants appealed to 
this Court. 
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(183) 



I N  T H E  SUPREME COURT. [53 

Poulle for  plainti fs. 
V.  C. Barringer for  defendants. 

MANLY, J. We are not informed upon what ground the recovery is 
resisted in this case, and are unable to discover any. The general law 
empowering our incorporated towns to raise a revenue by taxing certain 
specified objects provides that a tax not exceeding $25 may be levied 
on all persons (apothecaries and druggists excepted) retailing and 
selling liquors and wines of the measure of a quart or less. The tax in 
question seems to be in strict conformity with this power. The power 
of the Legislature to tax dealers in spirituous liquors at will, restrained 
only by their sense of justice and the interests of the country, we take to 
be unquestionable. The legislative authority to delegate this power has 
been exercised from the foundation of the Government, and is equally 
well fixed. We are not aware of anything in the laws by which these 
powers have been parted with or abridged. 

The indictable character of retailing in  quantities less than a quart 
without license does not at  all touch the taxing power. 

By the general revenue law a tax in behalf of the State of 5 per 
cent is levied on capital invested by dealers in  liquors, etc.; Rev. Code, 
cham 99. see. 24. 

L ,  

This exercise by the Legislature of the power to tax, and the dele- 
gation of it at  the same time within certain limits, in respect to the 
same objects, is of frequent occurrence in the Code of the State. 

The two taxes are imposed for different purposes. I t  would be 
perfectly competent for the Assembly to do both: to tax an object to 
a certain extent for one purpose, and again to tax i t  in a similar way 
for another purpose. And we see no good reason why i t  may not 

divide and delegate a portion of this power when i t  is necessary 
(184) or expedient to do so. 

The government of Noith Carolina, in  respect to the power 
of taxation, has been conducted i n  this way from the beginning. 

The Legislature exercises directly a portion of the taxing power for 
State purposes, the county court, under authority from the Legislature, 
exercises another portion for county purposes, and incorporated towns 
still another portion for corporation purposes, all upon the same objects 
of taxation. 

We are of opinion that the pro forrnn judgment below, for the plain- 
tiff, is correct. 

PER CURIAM. Affirmed. 
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ABNER C. McDOWELL v. WILLIAM BOWLES. 

I t  is not actionable per se to charge a white man with being a free negro; 
and it does not alter the case that such man was a minister of the 
gospel. 

SLANDER, tried before D i c k ,  J., at last Fall Tcrm of SURRY. 
The plaintiff declared that he was a clear blooded white man, and a 

regular licensed minister of the Baptist Church; that the defendant 
said of him at a constablc9s election, where plaintiff came forward to 
vote, that he (plaintiff) l ~ d  no right to vote; that he (plaintiff) was 
a free negro, and said, "If you let free negroes vote here, let Zach. 
Warden (who is a free negro) vote also." There was no special damage 
laid or proved. 

The defendant movcd to nonsuit plaintiff, upon the ground that the 
words alleged to have been spoken were not actionable. His  Ronor 
being of that opinion, ordered a nonsuit, from which plaintiff appealed. 

C w m p l e r -  for p l a i n t i f .  
B o y d e n  for defendant .  (185) 

MANLY, J. We arc not aware of any class of defamatory words, 
which are held to be actionable, that would embrace the language 
complained of in this case. The three classes most usually found in 
elementary books are : 

1. Words that impute a crime or a misdemeanor punishable by an 
infamous penalty, 

2. Words that impute any contagious disease by which the party 
impugned would be excluded from society. 

3. Words derogatory to one in respect to his office, profession, or 
calling. 

The case before us is not embracing in any of these classes. 
I t  is obviously not in  the first. I t  is not in the second, for the reason 

that this class has bcen drictly confined to the imputation of certain 
diseasrs of a loathsome or pestilential nature. I t  i s  not in the third, 
because the offensive language is not spoken of the plaintiff in respect 
to his calling, which is indispensable to the actionable character of words 
in that class. I t  is stated in  the declaration that the plaintiff was a 
minister of the gospel. Conceding this to be one of the callings falls 
within the rule of law in respect to slander (which is by no mcans 
cwtain), yet its sacred character will not make language actionable 
which would not be if used of a private person, unless such language be 
of and concerning him in his capacity of minister. 



IN THE SUPREME COURT. [53 

Thus stands thc law, as we conceive, in respect to words alleged to be 
actionable of themselves; with respect to all other disparaging words, 
outside of the limitation prescribed, special damage must bc alleged and 
proved. 

Concurring with the court below, that the words are not subject to an 
action without an  allegation and proof of special damage, the judg- 
ment of nonsuit in thc court below is 

FEE CUXIAM. Affirmed. 

(186) 

WILLIAM C. KXNSEY v. THE MAGISTRATES O F  JONES. 

The justices of a county are not responsible to the owner of property for in- 
juries to it occasioned by defects in public bridges under their control. 

CASE submitted to Bailey, J., a t  Fall  Term, 1860, of JONES, upon the 
following case agreed : 

The plaintiff's negro, with a mule and cart, while crossing over a 
bridge in the county of Jones, were precipitated into the river Trent by 
the brcaking in of the bridge, and in consequence thereof the mule and - 
cart were lost. I t  was admitted that the bridge was dangerous, and that 
the magistrates knew i t ;  but i t  was also admitted that they had entered 
into a contract with a person fully competent to repair said bridge, as 
soon as they were aware of its dangerous condition, but that he had 
neglected to do so. I t  was agreed that if the court should be of opinion 
that the defendants are liable in  this action, judgment should be ren- 
dered for the plaintift' for the ,sum of $1'70; if contrary, that judgment 
of nonsuit should be entered. The court being of opinion that the action 
rould not be sns~nirrrd, judgment of nonsuit was accordingly entered. 
Plaintiff appealed to this Court. 

J.  W .  Bryan f o r  plaintiff. 
Washington for defendant. 

MANLY, J. We concur with the court below in the opinion that this 
action cannot be sustained. The justices cannot be held responsible, 
either in  criminal prosecutions or civil actions, for deficiencies in the 
public highways and bridges. They are charged with certain duties in  
respect to them, but when these are performed their office ceases, and the 
overseers and contractors are responsible to the county and to citizens. 

That they are not criminally responsible except for the nonperform- 
ance of the specific duties assigned them by law is decided by X. v. 
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Lenoir, 11 N. C., 194; and that they are not responsible a t  all in civil 
actions to the citizens of the county is also settled by authority 
and the uniform practice of the State. (18'7) 

We content ourselpes with referring to the work of Angel and 
Durfee on Highways, see. 286, and the cases there cited, which were 
called to our attention by the defendant's counsel in the argument. 

In  some of the States i t  seems provision has been made, subjecting 
parishes, townships, counties, and the like quasi corporations to a limited 
responsibility by civil action, but i t  is well settled that there is no such 
redress a t  common lam. The reasons given are, that i t  is a public mat- 
ter and ought to be performed by presentment, and that corporations of 
that class have no treasury a t  their disposal out of which they could 
pay damages and no power to provide any. 

The justices, as a municipal body in our system, act only through the 
medium of a majority of its members, and their actions, when done, 
bind the body as such, and not the individuals of whom i t  is composed. 
So their refusal or neglect to act would be the refusal or neglect of the, 
body, and render i t  alone responsible. How is satisfaction of a judg- 
ment against such a body to be obtained? 

Heretofore, in North Carolina, redress against the justices for mis- 
conduct or omission of duty has been sought through the writ of man- 
damus. Resort to this process is based upon the assumption that there 
is no other legal remedy, for i t  is only proper in  that case, as is shown 
in  8. v. Jones, 23 N. C., 129, and X. v. Moow, 24 N. C., 430. The many 
cases of mandamus found in  our reports, to compel justices to perform 
their duties are, therefore, so many jud,gnents of our courts, by a neces- 
sary implication, that the remedy by private action was not open to the 
citizen. 

The novelty of this action is evidence against it. Although, as al- 
leged, i t  belongs to the common-law-rights of action, i t  is without prece- 
dent so far  as we know. 

PER CURIAM. Affirmed. 

Cited: Whi t e  v. Comrs., 90 N.  C., 439. 
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(188) 
EMANUEL JACKSON v. PETER HANNA, ADMINISTRATOR. 

1. Where a grantor of land in another State entered into a covenant of quiet 
enjoyment, and after his death his widow recovered of the grantor a 
sum certain in lien of her dower (the law of that State subjecting all 
lands to dower of which the husband was seized during coverture), it 
was Held, that such recovery was an eviction, and the covenantee was 
entitled to recover the amount paid. 

2. Where a convenantee sued on his covenant for quiet enjoyment, on an 
account of a recovery of a sum certain off o l  him by the widow of the 
covenantor for her dower, and it appeared that only a part of the 
recovery was paid when the suit was brought, and the remainder after- 
wards and before the trial, it was Held, that the covenantee was en- 
titled to recover the whole sum. 

3. The action cn a rovenant of quiet enjoyment is transitory, and, though 
entered into in another State, lpay be sued on in this State. 

COVENANT, tried before Saunders, J., at June Special Terni, 1860, of 
RICHMOND. 

Thc plaintiff declared on a covenant contained in a deed to him from 
the defendant's intestate, one Eli  Meelcins. The covenant is in these 
words : "And I do hereby bind myself, my heirs, executors, and adminis- 
trators, to warrant and forever defend all and singular the said premises 
unto the said Emanuel Jackson, his heirs and &signs, again2 myself 
and my heirs, and against all persons whomsoever., lawfully claiming or 
to claim the same or any part thereof." 

The plaintiff entered into possession of the land, which is in South 
Carolina, during the lifetime of the covenantor, and has continued in 
possession ever since. After the death of the covenantor his widow filed 
a petition for dower in  the courts of South Carolina. It was proved 
that by the laws of that State the widow of one dying intestate is 
entitlcd to her dower in all the land of which her husband was seized 
during the coverture, and that the jury may lay off her dowcr in the 
land, or may, in their discretion, if in  their opinion such assignment 
cannot be made without injury to tho interests of the parties concerned, 
ascertain the value of her dowcr. and direct the valucbf the same to be 

paid in money. I n  this case the jury ascertained the value of 
(189) the dowcr interest, and there was a verdict and judgment against 

the plaintiff in this case for $590.68, with interest on $516.66 
until paid, and costs, $52.33, and an exccution issued for the same. 
Before the bringing of this suit the plaintiff paid the costs of tbe pro- 
ceeding for the dower, to wit, $52.33, and during the pendency of the 
suit, and before the trial, he paid the whole judgment, amounting to - 
$712.1'7. 
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There was a verdict for the plaintiff for the whole amount, subjcct to 
the opinion of the court upon the law of the case, with leave to set aside 
the verdict and enter a nonsuit in  case i t  should be' against the plaintiff, 
or othcrwise should give judgment for whatever the plaintiff was en- 
titled to. 

His  IIonor, on consideration, gave judgment for the amount of the 
costs paid, $52.33, and the plaintiff appealed. 

R. Il.  Bat t l e  for plaintif f .  
S t range  for defendant .  

MANLY, J. We interpret the warranty in  the deed of El i  Meekins, of 
7 October, 1851, a covenant for quiet enjoyment, and after some reflec- 
tion conclude that the recovery by the widow of Meekins of the judg- 
ment of $590.68, the suing out of the execution, and enforcing the col- 
lection of the same, is, under the circumstances, an  eviction, which 
entitles tho plaintiff to his action of covcnant on the warranty. 

I t  seems by the law of South Carolina the widow is entitled to dower 
in  all lands of which her husband was seized during the coverture, and 
that the jury may either assign dower by an allotment of a portion of 
the land, or, where the interests of all concerned reqnire-it, by an assess- 
ment of the value of the same, to be paid her in moncy. Dower was 
assigned in  the latter mode, a jud,gment was rendered against Jackson 
for the same, a fieri facias sucd out, and the moneys made thereon. I f  
dower had been assigned by an allotment of land, followed on the part 
of thc widow by an action of ejectment, and writ of possession 
rxecutcd, the case would h a w  been free from ail doubt. The case (190) 
before us does not differ substantially from this. Dower is as- 
signed in the land in  a different mode, by force of thc law, and the 
plaintiff makes satisfaction for the same under the compelling process 
of the law. This is the same, in all essential particulars, as a dispos- 
session under a superior title pro lanlo, both being, in substance, a dis- 
turbance of the possession by process of law. 

I t  has been held in our State, in  Coble v. Wellborn,  13 N.  C., 388, 
that thc purchase of an outstanding title established by an action of 
ejectment was not an eviction. The case differs from the one before 
us in  the important particular that the purchase was voluntary and for 
the sake of peace-there being no actual coercion or enforcement of the 
superior title. The plaintiff has lost a part of the thing bought, occa- 
sioned by the right or claim of a third person enforced at law. This is 
eviction, and the judgment of the court below, in that particular, was 
correct. 

We think there was error, however, in  respect to the damages held 
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by the court to be recoverable in the action. The part of the judgment 
paid after the suit and before the trial was also recoverable. With 
respect to damage, we apprehend the law to be that proof of such may 
extcnd to all facts which occur or grow out of the injury, even up to 
the day of the verdict-excepting those facts which not only happened 
sincc tho commenccmcnt of the pending suit, but do of theniselves fur- 
nish sufficient cause for a new action. Indeed, i t  is upon this general 
principle that interest is computed up to the time of the verdict in an  
action for the nonpayment of a sum of money. Mr. Sedgwick in his 
work on damages says (page 104, 6)  : "It is agrecable to the prin- 
ciples of tho common law that whenever a duty has been incurred pend- 
ing the suit, for which no satisfaction can be had by a new suit, such 
duty shall be included in  the judgment to be given in the action already 
depending." The enforcing of the judgment which constituted the evic- 
tion having bren partly accomplished before the suit, i t  follows upon 

the principles laid down that all the damage resulting from the 
(191) eviction should be given in the present suit. 

There are two cases in the Massachusetts reports which appear 
to be somewhat analogous to this, upon the present point: Lefingwall 
v. Ell ioi t ,  12 Pick. ; Broolcs v. Moody,  22 &id., 474, where i t  is held, in 
actions upon covenants of warranty against encumbrances, the plainti& 
may recover the amounts fairly and justly advanced to remove the 
encumbrances, although paid after the suit begins. 

A question has been raised whether this be a local or transitory action, 
and, therefore, whether it be well brought in  this State. The action 
being upon contract, is transitory, and is well brought. This point is 
fully discussed and settled in T h u ~ s l e y  v. Plant ,  1 Saun., 241, b., note 6. 

There should have been a judgment below according to agrccrnent, 
with respect to the points reserved, for the entire amount of damage 
incurred to the trial, and this judgment will be accordingly rendered 
here. 

PER CURIAM. Reversed. 

Cited: Ilodges v. W i l k i m o n ,  11 1 N .  C., 61. 
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SAMUEL T. BOND v. THOMAS D. WARREN. 

Juries are at liberty to infer the motives of parties from their conduct: 
Therefore, where in an action fo r  an assault and battery it was proved 
that the defendant came to the house of the plaintiff, with whom he 
had been before on friendly terms, and said to him: "How dare you 
send a letter to my house!" and immediately assaulted him, it was 
held error in the judge to charge the jury that there was no evidence 
that the letter was offensive or insulting, and that they could not infer 
that it was so. 

TRESPASS v i  e t  armis ,  tried before H o w a d ,  J., a t  Fall Term, 1860, of 
CHOWAN. 

The plaintiff introduced a witness, his daughter, who testified that in 
Novcmber, 1859, the defendant came to the store of the plaintiff, 
walked up to him, and said: "Row dare you send a letter to my (192) 
house?" that the plaintiff replied, "What do you mean, sir !" and 
that the defendant then committed the trespass complained of. The 
witness further testified that the store of plaintiff and dwelling of 
defendant were both in Edenton; that the defendant was a widower, 
with a daughter, just returned from school, a young lady living with 
him; that she had never seen the defendant in plaintiff's store before 
this time, and that she had never heard of any difference or difficulty 
between them; that so far  as she knew, and as she believed, they were 
on friendly terms before this. The defendant's counsel argued that a 
letter had been sent to dcfcndant's house, that i t  was offensive or insult- 
ing. and might have been directed to defendant's daughter. 

The court charged the jury that although they might infer from the 
evidence that the plaintiff had sent a letter to defendant's house, there 
was no evidence that the letter was sent as directed to defendant's daugh- 
ter, or that the letter was offensive or insulting; that if the fact was so, 
the defendant should have shown it, and that as he had not done so, they 
must not so consider in making up their verdict. Defendant's counsel 
exccpted. Verdict and judgment for plaintiff. Appeal by defendant. 

Johnson  and H i n e s  for p la in t i f .  
Badger,  Collins, a w l  H. A. Gi l l iam for defendarnt. 

BATTT~B, J. This was an action for an assault and battery, com- 
mitted by the defendant upon the plaintiff, in which the plaintiff sought 
to recover, and did recover, what is called vindictive or punitory dam- 
ages or smart money. I n  such an action i t  is generally if not always 
important to ascertain, as far  as possible, by what means the wrong-doer 
was actuated; for, upon thc character of these motives the amount of the 
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damages must materially depend. I f  the attack upon the person of the 
plaintiff be cool and deliberate, wanton and unprovoked, the jury will 

be justified in assessing very high damages; while, on the con- 
(193) trary, if the defendant commit the battery under thc influence 

of passion, excited by an actual or supposed injury done, or 
insult offered to him by the plaintiff, the damages ought to be com- 
parativcly low. Motive, then, being an essential ingredient in the 
offense, is certainly a proper subject of proof. It frequently happens, 
however, that this proof cannot be made by any direct testimony, and 
each party is neccssarily driven to rely upon the indirect or presumptive 
evidence arising from the conduct of the opposite party. That such 
presumptions are allowable, and why they are so, is very well explained 
by Mr. Starkie in his excellent "Practical Treatise on tho Law of 
Evidence." (See 1 Stark. Ev., m., 50 and 51.) He  says: "Presump- 
tions, and strong ones, are continually raised upon knowledge of the 
human character, and of the motives, passions, and feelings by which 
the mind is usually influenced. Experience and observation show that 
the conduct of mankind is governed by general laws, which operate, 
under similar circumstances, with almost as much regularity and uni- 
formity as the mechanical laws of nature themselves do. The effect 
of particular motives upon human conduct is the subject of every man's 
observation and experience, to a greater or less extcnt, and in propor- 
tion to his attention, means of observation, and acuteness, every one 
becomes a judge of the hurnan character, and can conjecture, on the 
one hand, what would be the effect and influence of motives upon any 
individual under particular circumstances, and, on the other hand, is 
able to presume and infer the motives by which an agent was actuated 
from the particular course of conduct which he adopted. Upon this 
ground i t  is that evidence is daily adduced in  courts of justice of the 
particular motives by which a party was influenced, in order that the 
jury may infer what his conduct was, under thosc circumstances; and, 
on the other, juries are as frequently called upon to infer what a man's 
motives and intentions havc been, from his conduct and his acts. All 
this is done because every man is presumed to possess a knowledge of 

the connection between motives and conduct, intention and acts, 
(194) which Ire has acquired from experience, and bc able to presume 

and infer the one from the other." 
The direct bcaring of these remarks upon the case now before us 

is obvious. The defendant being upon friendly terms heretofore with 
the plaintiff, went to his store and beat him in  his own house, in the 
presence of his daughter. What motive prompted him to commit so 
lawless and violent an act? The jury, who were called upon to decide 
upon the questions connectcd with that act, had a right to infer the 
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motive from his conduct, which being pars rei  g e s h ,  was evidence for 
him. What, then, was his conduct? The witness stated that he came 
to the store of tbe defendant, and, walking up to him, said, "IIow dare 
you send a letter to my house?" What motive can fairly and reasonably 
be inferred from such conduct but that a letter was sent by the plaintiff 
to thc defendant's house which was, or which the defendant supposed 
to be, offensive in its tcrms. I t  is irnpossiblc to suppose that a sane 
man would have acted towards one with whom he was on friendly terms 
as the defendant did towards the plaintiff, urlless he in  some way felt 
himself aggrieved by the act of the other. If such an  inference, then, 
was a fair  and reasonable one, the jury had a right to, draw it, and his 
Honor erred in instructing them otherwise. Nor was that crror cured 
by the failure of the defendant to produce the lctter and offer i t  in  
evidcnce, so that the jury might see the contents and judge for them- 
selves whether they were offensive or not. I t  did not appear that thc 
defendant had the lctter in his posscssion. He  may have refused to 
receive it, or may have sent it back. But even if he had the possession 
of it, his nonproduction of i t  was only cvidcnce for the consideration 
of tho jury as to the character of its contents, but did not justify the 
court in withdrawing from the jury the right to make their own in- 
ferences from the conduct of the defendant. His Honor vcry properly 
said that there was no evidence that the letter was sent or directed to 
the defendant's daughter; but he went too far  in instructing the jury 
that they could not infer that it was offensive or insulting to the defend- 
ant himself. His conduct showed clearly that i t  was so, or that he 
thought i t  was so, and though his nonproduction of the letter 
(supposing that he had i t )  may have weakened the testimony, i t  (195) 
did not entirely destroy it. 

PER CUEIAM. Venire  de novo. 

THOMAS G. SPARROW v. ROBERT G. MAYNARD. 

In a declaration for slander, in chzrging the plaintiff with perjury in another 
State, it must be averred that by the laws of such other State perjury 
is an offense to which is annexed an infamous punishment. 

ACTION for slanderous words spoken, tried before Bailey,  J., a t  Fall  
Term, 1860, of CRAVEN. 

The words complained of are elaborately set out in a declaration, and 
the substance of them is that on an indictment in  a criminal court in  
Baltimore, in the State of Maryland, against one Thomas B. James for 
obtaining goods under false pretenses the plaintiff, who appeared as a 
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witness for the said Jamcs, committed willful and corrupt perjury. 
The declaration, however, nowhere averred that by the laws of Maryland 
perjury was, or now is, punishable with an infamous punishment. 

Exception was taken on the trial to this defect in the declaration, and 
was sustained by his Honor, who nonsuited the plaintiff, from which 
he appealed to this Court. 

McRae f o r  plainli/j-. 
Haughton and Miller for clcfsndant. 

(196) MANLY, J. The question presented for our consideration is 
whether the declaration scts out matter that, in law, constitutes 

slandcr ; for if it does not, according to Brown v. Dula, 7 N.  C., 574, the 
plaintiff was properly nonsuited in the court below. 

Words actionable p w  se-that is, say, whcre no special damages is 
alleged--must impute an infamous offense. This is well settled by 
Xkinnar 11. White, 18 N. C., 471, and Wall v. Iloskins, 27 N.  C., 177. 
Tho infamy of the punishment seems to be the criterion by which the 
c~ffcct of words to dcgrade, socially, is judged, and by which their 
actionable character is dctcrmined. 

If the words do not of themselves import such offense, they must be 
helped out by the averment of matter to give them their propcr and 
the requisite signification. 

Where words charge an act committcd in another State, we cannot 
certainly kilow, without aid, that any offcnse against law is imputed. 
That depends upon the law of the State, of which we do not take judi- 
cial cognizance. I t  is nccessary, therefore, to complete information as 
to the character of such words, that it should be averred, and, of course, 
proved what the law of the State is where thc act is located. 

The principle with regard to words of the class we are now considcr- 
ing is settled by Shipp v. McGrnw, 7 N. C., 466, and Wall v. Hoskins, 
27 N. C., 177. I t  is thus settled, not upon the ground that peril to the 
plaintiff must be shown as an ingredient in slander, for peril is not 
nccessary, but because the law, whcre no special damage is alleged, has 
thought proper to annex social loss only to charges of that class. Con- 
tumely is said to be the gravamrn, of the action, and a legal infcrence 
of that can only be drawn from the imputation of felonious or other 
infamous offcnscs. 

We do not wish to he understood as saying that the inference of social 
loss will be drawn in this State from cvery charge of an offcnse com- 
mitted in anothcr State which hy the laws of that State is punished 

infamously. That will depend upon the light in  which it is 
(197) rcgarded here. But upon that discussion we do not enter. 
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We are of opinion, thcrcfore, that in  a declaration for slander 
in  charging the plairltiff with perjury in the State of Maryland it must 
be averred that by the laws of Maryland perjury is an offense to which 
is annexed an infamous punishment. What it is necessary to aver, i t  
is necesszmy, according to a well established principle of pleading, to 
prove. Allegations without proofs, and proofs witl~out allegations, are 
cqually unavailing. 

Pm Cumm.  AAirmed. 

Cited: Narr is  o. Terry ,  98  N.  C., 134; Gudger v .  Penland, 103 
N. C., 599. 

DOE ON THE DEMISE OB EDWARD WELCH ET AL. v. WILLIAM TROTTER. 

1. Where an Indian, under the treaties of 1817 and 1819, after having his 
reservation allotted to him, voluntarily abandoned it and reunited him- 
self with his tribe, west of the Mississippi, it was Held,  that his chil- 
dren, after his death, were not entitled to any estate in such reservation. 

2. A treaty in its effect is an executory agreement, and where an estate was 
limited by treaty to one for life, with a remainder to others on a con- 
dition extending to both estates, it was Held,  that on breach of such 
condition both estates were defeated without entry. 

E.JECTMEXT, tried before Heath, J., a t  Spring Term, 1860, of MACON. 
The lessors of the plaintiff, in  this case, are the children and widow 

of John Welch, a native Cherokce Indian. By the eighth article of thc 
treaty of 1817 i t  is provided that "To each and every head of any 
Indian family residing on the east side of the Mississippi River, on the 
lands that are now or may hereafter be surrendercd to the United States, 
who may wish to become citizcns of the United States, the United States 
do agree to give a reservation of 640 acrcs of land, in a square, to 
include their irnprovcments, which are to be as near the center 
thereof as practicable, in which they will have a life estate, with (198) 
a reversion in fee simple to their children, reserving to the 
widow her dower, the rcgister of whose names is  to be filed in the office 
of the Cherokee agent, which shall be kept open until the census is  
taken as stipulated in  the third article of this treaty: Provided, that if 
any of the hcads of families for whom reservations may be made shall 
remove therefrom, then in that case the right to revert to the Unitcd 
states." 

By the second article of the treaty of 1819 i t  is provided thal "The 
United States agree to pay according to the stipulations contained in 
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the treaty of 8 .July, 1817, for all improvements on land lying within 
the country ceded by the Cherokees which add real value to the land, 
and do agree to allow a reversion of 640 acres to each head of any 
Indian family residing within the ceded territory (those enrolled for the 
Arkansas excepted), who choose to become citizens of the United States 
in  the manner stipulated in the said treaty." 

Welch made application for a reservation, having had his name 
registered for that purpose, and accordingly 'the land in question, on 
which he was residing with his family a t  tlre date of the treaties, was 
duly surveyed and laid off to him as a reservation. H e  continued to 
reside on the premises until February, 1822, when he voluntarily de- 
livered them to one Benjamin S. Brittain, and removed to tlre Ghcrokee 
Nation, beyond the Mississippi. H e  subsequently claimed and received 
compensation, under the trea$y of 1835, for his improvements on the 
land in question, and claimed and reccived his share of the per capita 
and removal fund secured to the Cherokees under the treaty. 

The full particulars of the defendant's title are set out i n  the case 
agreed ; but as the whole case turns upon the want of title in  the lessors 
of thc plaintiff, i t  is not deemed important to report them. 

Thcsc facts were agreed upon by the counsel of the parties, and sub 
mitted for the judgment of the court, who, pro'forma, decided 

(199) in favor of the plaintiff, from which the defendant appealed. 
This cause was ai*gued by Gaither for thc plaintiff and N.  W. 

W o o d f i n  for the defendant, at Morganton, and upon an  advisari and 
remov:tl to this Court was again argued by 

ATo counsel for plaintiff .  
I'hillips for. d e f c n d m t .  

PEIESON, C. J. The case depends upon the construction of the 
treaties of 1817 and 1819 between the United States and the Cherokee 
Indians. 

By article 8 of the treaty of 1817 i t  is stipulated that "To each and 
every head of any Indian family residing on the east side of the Missis- 
sippi River, on lands that now are or may hereafter be surrendered to 
the United States, who may wish to become citizens of the United States, 
the United States do agree to give a reservation of 640 acres of land, 
to be surveyed," etc., "in which they shall have a life estate, with a 
reversion in fee simple to their children, reserving to the widow her 
right of dower, and the registcr of whose names is to be filed in the 
office of the Cherokee agent, which shall be kept open, etc. : Provided, 
that if any of the heads of families for whom reservations may be made 
shall rcmove therefrom, then in that case the right to revert to the 
United States." 

152 
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The secorld article of the treaty of 1819 merely reiterates and con- 
firms the right in the manner stipulated in the previous treaty. 

Prior to these treaties the Cherokee Indians lived on and were in 
possession of a large body of land, of which the tract in  controversy 
was parcel, within the limits of this State, but i t  was conceded that the 
title to the land was in the State, subject to the right of occupancy on 
the part of the Indians. That is, the ultimate title was in  the State, 
and the lndians had only a "base or qualified fee" so long as they should 
continue to occupy the land. 

The object of the treaty was to extinguish the Indian title for the 
benefit of the State, by inducing the Indians to remove; and in 
order to meet objections which were made against entering into (200) 
the treaty, by some individuals of the trible, it was agreed that 
any "head of a family" who did not wish to remove, but desired to live 
where he was, should have a tract of 640 acres allotted to him i n  sev- 
eralty, in  lie11 of the share of the whole to which he was entitled in 
common with other members of the tribe. 

I t  was foreseen that the effect of an allotment or reservation (as it 
was termed) to a particular Indian would simply be to give him a 
parcel in severalty in the same form, plight, and condition in which he 
was before entitled to the whole in common as a member'of the tribe; 
that is, that he would lime il right of occupancy, or a base or qualified 
fee. This was objected to on the part of the Indians, who desired that 
the reservation should confer an absolute estate in  fee simple. This 
demand could not be yidded to on the part of the United States, because, 
among other reasons, i t  would give to the Indians taking a reservation 
a right to alien, and i t  was appreherrded that a great many Indians would 
be thus induced to take rcservatioris and afterwards sell, and then rc- 
move and become reunited to their tribe-a mode of proceeding which 
would greatly prejudice the rights of the State of North Carolina, by 
taking from Eicr the bcncfit of selling the land, and conferring i t  on the 
Indians. A compromise was then effected by which it was agreed that 
in  caw any Indian taking a reservation should live on the land during 
his lifetime, his children should have an estate in fee simple and his 
wife dower ; but if the Indian should remove from the land, the reserva- 
tion sl~ould be void and of no effect. I n  this way i t  was supposed that 
a fraudulent abuse of the rigbt to h a w  reservations was sufficiently 
guarded against. This explains what, at  first, seems singnlar, that the 
estate is divided, and a life estate is given to the head of the family, 
and a rcmainder is given to his children in fee simple. Whether this 
stipulation to give the children an absolute fee simple was valid in  
resncct to the State of North Carolina, or whether, having taken benefit 
under the main provisions of tho treaty, she was not bound by all 
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(201) its provisions, is a question into which we will not enter, but 
will assume, for the purposes of this case, that the stipulation was 

valid. I t  was certainly reasonable to impose this condition in order to 
prove that the reservation was taken bona jide by the head of the family, 
and give some assurance that his children would remain on it. They had 
no ground to complain, for, as the reservation was acquired by the mere 
act of the head of the family, i t  was for him to stipulate upon what 
terms he would take it, and, in  truth, the stipulation that in case he 
complied with the condition his children should have a fee simple abso- 
lute, was a gratuitous concession to them. 

The statement made above in reference to the condition of things at 
the date of the treaty, the relation of the parties, and the purposes for 
which the treaty was made, taken in  connection with the words used in 
the clause now under consideration, make i t  manifest that i t  was the 
intention only to allow the children of such of the Indians who took 
reservations, as continued to live on the land during their lives, to have 
estates in  the land. 

I n  the construction of treaties the intention of tlie parties is the 
governing principle, and the courts will not permit it to be defeated be- 
cause of an omission to insert technical words, or of an improper use 
of them. I f  by the operation of any rule of law the "little savages," 
who may happen to be the children of an Indian, who, after having his 
reservation allotted to him, vohxntaiily abandoned it and reunited him- 
self to his trible, are cntitled to the land after his death, the result will 
do violence to the plain intention of the contracting parties, and must 
be atiributcd either to a want of foresight or of intelligence on the part  
of the commissioners who made the  treat^ or their inability to use words 
proper to express the meaning of the parties. 

I .  I t  is insisted for the plaintiff that the children of John Welch 
do not claim under him by descent, but claim as purchasers, by force of 
the r~mainder  which is limited to them in f rc  simple, according to the 

provisions of the treaiies; and it is a well settled rule of law, 
(202) "Where a remainder is limited a condition annexed to the par- 

ticular estate is void, for i t  is unreasonable that the grantor, by 
cntry to defeat the particular estate, should defeat the estate in  rernain- 
der, which he had absolutely granted away." (Ferne on Remainders, 
273.) Thc rule of law is admitted, but i t  has no application to our 
case; for the condition is not annexed to the life estate only, but is also 
anncxcd to the e.;tate in remainder, " P ~ o ~ l i d p d ,  that if any of the hcads 
of families for whom reservation may be made should remove therefrom, 
then, in that case, the right to revert to the United States." What right? 
The right to the land; which, of course, includes the estate in remainder 
as well as the estate for life. So the condition is annexed to the whole 
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estate, and authority need not be cited to show that if the condition 
is annexed to the whole estate it makes no difference in  respect to the 
efficacy of t h ~  condition to defeat it, whether the whole is granted lo 
one person or the estate is divided and a part  i s  given to one and the 
remainder to another person. The life estate in  the case under con- 
sideration was obviously a matter of minor importance, and the idea 
that the purpose of the condition was to defeat that estate only, and 
leave thc remainder in  fee simple to take full force and effect, leads to 
an absurdity. 

2. I t  was insisted for the plaintiff: Admit that the condition applies 
as well to the remainder as to the life estatc, i t  i s  a well settled rule of 
law, "When freehold estate vests, i t  can only be defeated by force 
of a condition, by the entry of the grantor, or some act equivalent to 
entry." I t  is a principle that "an estate that begins by livery can only 
be defeated by entry." (Go. Lit., 218; I ~ r o n d w n y  11. Reston, Plow., 131; 
Doe 3. Yr i t chn rd ,  5 5. and Ad., 765.)  And i t  is contended that the 
estate which vested in  the children of John Welch by the limitation of 
the remaindcr has never been divested by entry or any equivalent act. 
This rule of law is also admitted, and i t  is likewise conceded that had 
the treaty contailzed a provision that it should be carried into effect by 
a g r a ~ l t  to such Indians as took reservations for life, with remainder to 
their children and their heirs, and a grant to that effect had 
accordingly been issued by the State of North Carolina, with the (203) 
condition annexed to the whole estate, the remainder in fee simple 
having thereby vested in the children, would not have been divested by 
any act that has been done, notwitl~standing the breach of the condition. 

Hut no such grant was required by thc treaty to bc issued, and no 
such grant has, in  fact. been issued. The rights of the children depend 
merely on the stipulations of the treaty. Their estatc was never cxe- 
cuicd, but remains arid dcpends on an exeeutory contract. So all the 
learning in respect to what is necessary to be done in order to defeat 
a freehold estate which has been created by feudal investiture, or by the 
grant of the sovereign, o r  by the feoffment and livery of an individual, 
or any conveyance having the like effect, has no application, and the 
authorities which were cited operate against the plaintiff, because they 
show that in matters of contract executory in respect to chattels personal, 
and likewise chattels real (see notes to Dumpor's case, 1 Smith's Leading 
Cases. 5 0 ) ,  a condition that the contract, or a conveyance of a chattel, o r  
a lease for years shall be void, has in law the effect of making the con- 
tract, conveyance, or lease for years void i p s o  facto, on breach of the con- 
dition. All the learning in  respect to conditional limitations rests on the 
principle that a use may be defeated by breach of condition without 
entry. 
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Our case, then, is narrowed to this: The United States stipulates 
and agrees that, provided the head of an  Indian family, who has taken 
a reservation, continues to live thereon, he shall have a life estate, and 
his children shall have the reversion (meaning the remainder) in- fee 
simplc; and the lndiau stipulates and agrees that in case he removes 
therefrom the reservation shall be void and of no effect. A treaty in 
its legal effect is an executory agreement. Lt is clear, therefore, the act 
of voluntary removal operated, ips0 [acto, to defeat the whole reservation. 

The fallacy of tho argument upon which the claim of the plaintiff is 
pat arises from a failure to distinguish the casc of a remainder, created 

by an cxccuted convcyance, such as a grant or feoffment, arid the 
(204) case of an interest in remainder, which rests on mere treaty 

stipulations or an executory agreement (which is  our case), 
where the r u l ~ s  of law are not so rigid and greater latitude is  allowed 
in order to effeeciuate the intention of tho contracting parties. The well 
establishcd distinction between an executed and an executory trust, i. e., 
one resting on articles, furnishes an analogy, and an  apt illustration. 

The opinions of Attorney-General Legar6 and of Attorney-General 
Clifford, vol. 4, Opinions of Attorneys-General, a t  pages 380 and 619, 
will bc found to sustain our conclusion, and also Kennedy v. Il/IcCartney, 
14 Ala., 142. 

I t  has been considered unnecessary to discuss the count on the demise 
of the widow, as her title rests on the same questions, and i s  further 
complicated by the fact that a widow has no estate until her dower is 
assigned to her. 

Judgment in the court below is reversed, and judgment of nonsuit 
on the case agreed. 

PER CURIAM. Reversed. 

THE STATE TO TIIE USE O F  G.  W. CHIPLEY v. JAMES M. ALBEA ET AL. 

Where a debtor delivered to his creditor, without indorsement, a bond on a 
third person as collateral security, with an agreement that it should be 
returned i f  not collected, and the creditor took from a constable a re- 
ceipt for the paper for collection, as being received from him (the 
creditor), it was Held, in a suit against the constable on his official 
bond for failing to collect, that the creditor was the proper person to 
declare as relator. 

DEET on a constable's bond, tried before Dic7c, J., at last Fall Tcrm 
of T E F ~ E I ~ L .  

The breach of the bond alleged was the noncollection of a debt off 
of one Lazenby. The suit was brought on the relation of G. W. 
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Chipley, and the facts were that one Wilson owed Chipley a (205) 
debt, and gave him, without indorsement, a bond payable to him 
by Lazenby for a balance of $55, as collateral security, with an under- 
standing that if he, Chipley, could not collect i t  he was to return it to 
Wilson. Chipley gave the note to the defendant Albea, and took irom 
him the following receipt: "Received of G. W. Chipley one note on 
James S. Lazenby for $80, drawn six months after date, with interest 
from date, and due 21 April, 1858, with a credit on 17 February, 1859, 
of $25, which I am to collect or return as an officer. 21 February, 
1859." At  the same time ho gave the constable a warrant filled up in  

d en. the name of Wilson, to the use of Chipley, on which judgment was t ,  k 
There was no question as to the officer's negligence in failing to collect 
the moncy, but the defendant's comsel took the ground that Chipley 
was bnt the agent of Wilson, and that the latter should have been the 
relator. Of this opinion was his Honor, and in defcrence thereto the 
plaintiff took a nonsuit and appealed. 

PEARSON, C. J. This Court is of opinion that the action can be 
maintained on the relation of Chipley, for two reasons: 

1. The contract to collect the debt was made with Chipley. The re- 
ceipt is evidence of this fact. Thc note was received from him, and 
the undertaking to collect, on the part of Albea, was made with him. 

2. Thc brneficial interest in the dcbt vested in  Chipley by the dealing 
between him and Wilsorr. H e  reccivcd the note as collateral security, 
and was entitled to whatever sum could be realized out of it. Had  tho 
officer, by thc exercise of proper diligence, collectcd the money, Chipley 
had a right to receive it, and i t  became his moncy. So, as a matter of 
course, the negligence of the officer affected his interest, and hc  
was the "party grieved." The circumstance that he had the (206) 
right to fall back on Wilson in the event that the money was not 
collected does not vary the question, because he had a right to receive 
money, in  the first instance, for his own use, and cannot be treated 
merely as an agent of Wilson. 

PER Cuaraiw. Reversed. 
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LASH & MOORE v. ANDERSON ARNOLD ET AL. 

A judgment, in favor of "L. & M.," trading as a firm, is valid, and is compe- 
tent evidence in a suit brought by the constituents of such firm in 
their individual names set out in full. 

ACTTON of debt, tried bcfore Saunders, J., at last Fall Term of STOKES. 
The plaintiffs declared against the defendants, as the sureties of one 

~ a t t h s w  Mabe, on his bond given as the administrator of one Abner 
Mabe, and the breach assigned was the nonpayment of two judgments 
which the relators had recovered against the administrator, Matthew. 
The judgments were produced in  evidence, and appeared to be in the 
name of "Lash & Moorc" on warrants in favor of "Lash & Moore" 
against the administrator. The p1aintifIs in these warrants wcre Wil- 
liam A. Lash and Edward H. Moorc, trading under the name and style 
of Lash & Moorc. and this suit is brought in tbeir names, set out in " 
full as trading under that commercial style. These judgments were 
objected to as evidence: first, upon the ground that they wcre null and 
void; secondly, because they were no evidence in a suit brought by 
William Lash and Xdward IS. Moorc. Tlie evidence was admitted, and 

the defendants exccpted. Verdict and judgment for the plaintiffs. 
(207) Appeal by thc defendants. 

Fowle for p la in t i f s .  
ddo~ehead  for defcndnnls. 

RATTLE, J. We concur with his Honor upon both the points made 
by the defendants in the court below. Thc judgments obtained by thc 
plaintias before a single magistrate in  the name of "Lash & Moore7' 
were by no means ~lullitics, as is clearly shown by W a l l  v. Jaru"ott, 25 
N. C., 42. When the warrant was served upon the defendant in  those 
judgments he might have availed himself by a plca in abatcment, or by 
an exception in the nature of a plca in abatcment, of the defect in the 
warrant, that i t  was not brought in  the proper names of the plaintiffs; 
but not having done so, the imperfection was cured after judgment by 
our .sr atute of amendments. See Revised Code, ch. 3, sec. 5. 

Thc second objection is cqually untenable. Sf the plaintiffs had 
brought suit on the judgments, they would have been at  liberty to set 
forth in their declaration, their tnxe names of William A. Lash and 
Edward H. Moorc, trading under the name and stylc of Lash & Moore, 
and in support of that declaration might have given in evidence the 
judgments in favor of Lash & Moore. Such would undoubtedly have 
been the case in  a11 action of debt on a bond made payable to Lash & 
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Moore, and we cannot pcrccivc any difference between such an action 
and one upon a judgment obtained in the name of Lash & Moore. See 
Wall v. Jarrott, ubi supra". 

Our attention has been called to Cohoon v. Xorton, 49 N.  C., 256, in 
which the court refused to permit the plaintiffs, P. A. R. Cohoon and 
R. H. Mclntosh, partncrs in  trade, trading under the firm and style of 
"Cohoon R: iL'lcIntosh," to take judgment upon a bond given for his ap- 
pearance by an insolvent debtor, and made payable to "Cohoon & Mc 
Intosh." 

We are free to confess that the case is in  direct opposition to the 
p re~~ious  one to which we have alluded, Wall v. Jarrott, and we 
think that upon principle i t  cannot be supported. I n  the argu- (208) 
ment of it, Wall v. Jarrott was not referred to by the counsel for 
the plaintiffs, and wc wcre led into a mistake by not adverting to the 
rule which allows the plaintiffs in such cases to aver and prove that they. 
are the same persons who, as partners, are known and called by the 
name of the firm. 

PER CUEIAM. No error. 

Cited: Banieb v. R. B., 158 N. C., 427; Rosenbacher v. Madin,  
170 N. C., 237. 

STATE v. JOHN BRANNEN ET AL. 

1. Only those who bet, and those who play a t  a ga~jae of cards where there is 
betting, a t  some of the prohibited places, are  liable to be indicted under 
the statute, ch. 34, sec. 75, Rev. Code. 

2. Where a court refuses to quash a deIective indictment, upon the ground 
that  they deem it sufficient, a n  appeal will lie, and the judgment will 
be reversed and the cause sent back, that  the court may proceed with 
the motion according to its discretion. 

MOTION to quash an indictment against the defendants for playing 
at a game of cards, made bcfore Xaunders, J., a t  Fall Term, 1860, of 
GUILFORD. 

The irdictment charged that thc defendants, at  a house of entertain- 
ment in the town of Grccnsboro, Guilford County, kept by one Albright, 
"unlawfully did play at  a game of cards," without charging that they 
bet against each other for anything, or that any one present bet on them, 
or cither of them. A motion was made in the county court, where the 
proceeding originated, to quash the indictment on account of this defect, 
but the motion was disallowed, and the defendants appealed to the 
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Superior Court. A motion was made in the Superior Court to quash 
the bill upon the ground that i t  did not charge any criminal offense, but 
the court held that the indictment was sufficient, and refused on 

that ground to quas'rr. From this ruling dcfer~dants appealed to 
(209) this Court. 

Attorney-General,  wi th  w h o m  was Scot t ,  for the Ntate. 
IlIcLean for defendants. 

MANLY, J. We think the judgment of the court below in respect to 
the sufficiency of the indictment is erroneous. Both counts in the bill 
charge a playing only in the forbidden places, without betting either by 
tlrc players or by m y  others on the game, and the question presented is 
whether a game of cards, of itself-that is to say, in which there is no 
money, property, or other thing of value bet-is forbidden by the Code, 
ch. 34, sec. 75. This section is as follows : "If any p ~ m o n  shall bet monky, 
property, or other thing of value, whether the same be in  stake or not, 
at  any game of' cards, which shall be played in  any ordinary or house 
of entertainment, or in any house where spirituous liquors are retailed, 
or in any part of the premises occupied with such ordinary, tavern, or 
house of entertainment, or house wherein spirituous liquors are sold 
as aforesaid, or shall play at  such game of cards, the person so offending 
shall be deemed," etc. The question turns upon the construction of the 
latter part of the seetion, viz., "or shall play at  any such game of cards." 

We arc clearly of opinion that the adjective "such" defines a class of 
games of cards, and limits the purview of the clause to games in the 
forbiddeu places a t  which there should be bets. I f  this effect be not 
given to the word, it must be stripped of all meaning; for there is no 
more reason for referring its qualifying import to the bets than to the 
localities, and if i t  be refcrablc to neither, therc is no limitation to thc 
phrasr, "game of cards" ; all are alike forbiddcrl-the game in  a privatc 
dwelling, in which nothing is hazarded but the reputation for skill of 
the players, as well as a game in a grog-shop, in which the 1111- 

happy victims of drink will often stake their all upon the turn of 
(210) a card. The clause has never been supposed to have such an 

operation. 
Mr, Webster, in his dictionary, has defined the word "such" to mean: 

(1) "Of the like kind"; (2) "The same that"; (3) "Thc same as what 
has been mentioned"; (4) "Referring to what has been specified." 

I f  we take any of these definitions, the view which has been here 
taken of its meaning and operation, in the portion of The Code in 
question, is strongly corroborated. 

I t  will be seen by reference to the law as i t  stood prior to 1856, Re- 
vised Statute, ch. 34, sec. 69: expounded by 8. v. Smitherman, 23 N. C., 
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14, that betting was the oflense prohibited by the law. I t  made no 
difference that the accused did not play; if he bet, he was guilty of the 
law, and, on the othcr hand, however actively he might participate in  
the game, if he did not bet, he would not be guilty. This was felt to be 
a dcfect in the statute, and hence, as we suppose, the change of phrase- 
ology in  The Code-the purpose being to subject the players a t  a game 
where othcrs are betting, as well as the betters, to the penalty of in- 
dictment. 

We hold, therefore, that only those who bct and those who play a t  a 
game of cards where there is betting, in some of the prohibited places 
mentioned, are amenable to indictment under the law as i t  now stands. 
The indictmcnt, therefore, manifestly charges no offense against the law. 

But the question as to the sufficiency of the indictment arose i n  the 
court below upon a motion to quash, and we are thus brought to 
the inquiry whether, as it is a discretionary power, we can reverse i t  
in  this Court. The rule is well settled that where the court below, in  
the exercise of its discretion, adjudges a matter, this Court will not 
interfere; but where the judgment is not put upon that ground, but  
upon a want of power, i t  is otherwise. F ~ e c m a n  v. Morris, 44 N. C., 
287; Stephenson v. Stephenson, 49 N.  C., 472. A motion to quash is  
not usually resorted to, or sustained by the court, except in cases 
where the defects are gross and the offenses of minor grade; but (211) 
the accused will be left to his demurrer, motion in  arrest of 
judgment, or writ of error, according to the regular mode of procecding. 
I t  is not necessary for us to say how the motion, viewing i t  as a matter 
of discretion, should have been disposed of ;  but where the court below 
adjudges the indictment to be sufficient, and, therefore, refuses the 
motion, that is to say, refuses i t  for a defect of power, it is  an error 
that map be reversed in this Court. 

Whwefore, let the judgment be reversed and this opinion certified to  
the Superior Court, to the end that it may proceed with the motion 
according to its discretion. 

PER CURIAM. Reversed. 
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JEREMIAH ODOM v. WILLIAM BRYAN. 

Where a slave was hired, by parol, for a sum certain, and before the expira- 
tion of the term the owner took the slave out of the hirer's possession 
against his will, and the hirer brought an action of trover against the 
owner, and recovered and received the value of the slave's services 
for the unexpired part of the term, it was Held, in an action brought 
by the owner against the hirer to recover the price stipulated, that the 
hirer, having got the full benefit of the contract, could not treat it as 
rescinded, and thereby avoid his obligation under it. 

ASSUMP~IT, tried before Heath, J., at Fall Term, 1860, of EDGECOMUE, 
to recover hire of a certain slave, Dave, from 5 November, 1857, to 1 
January, 1859. 

The defendant, as plaintiff' alleged, was to pay for such hire the sum 
of $100 on 1 January, 1858, and $187.50 on 1 January, 1859. The 

plaintiff showed in  evidence that he was the general owner of 
(212) slave, T h e ,  prior to the alleged hiring, and afterwards up to 

the bringing of this suit, and introduced evidence which, if be- 
lieved, tended to show the hiring of said slavc, Dave, by the plaintiff to 
the defendant on the terms alleged, and for the time aforesaid, and that 
he went immediately into the defendant's posscssion. 

The defendant then introduced evidence which, if believed, tended to 
show that said slave, Dave, went back into plaintiff's possession a t  Old 
Christmas next after the hiring, and so remained in his possession to 
the bringing of this suit; and further introduced cvidence which tended 
to show that there were some writings to be drawn about the hiring 
of Dave, and that  lai in tiff took possession of him because, as he alleged, 
the. tcrms of hiring were not complied with, and that on defendant's 
demand of Dave plaintiff refused to deliver him unless he would give 
him a forthcoming bond, which defendant agreed to do; but plaintiff 
did not deliver said slave. 

The plaintiff then offered to show a recovery of damages by the 
dcfendant of the plaintiff in an action of trover for the conversion of 
said Dave for the time between the period or time of Old Christmas and 
1 January, 1859, and that the plaintiff had paid the recovery prior to 
bringing this suit ; the defendant objected. The evidence was admitted. 
Defendant excepted. 

The plaintiff then showed in evidence such recovery of him by the 
defendant, and a payment thereof prior to bringing the present action. 
The recovery was for the sum of $185. 

Thc judge charged that if the evidence on the part of the plaintiff 
was believed. though they might believe the evidence on the part of the 
defendant, the plaintiff was entitled to their verdict for the hire of 

162 
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Dave, provided the defendant had affirmed the original contract of hiring 
as a n  executed contract by bringing an action of trover for the recovery 
of damages for the conversion of llave for the time aforesaid, and by 
a recovery therefor, and the defendant had paid the same; otherwise, 
the verdict must be for the defendant. And that if they found for the 
plaintiff, they might give him interest on thc hire. 

There was a verdict for the plaintiff. Judgment. Appeal by (213) 
defendant. 

Do~tch  and Moore lor plaintiff. 
J .  L. Bridgers and Conigland for defendanl. 

BATTLE, J. I f  a slave be hired for a year, or any other certain time, 
for a stipulated price, secured by a bond, the contract will be one exe- 
cuted by both parties, and the owner may recover the full amount of 
the b o d ,  though he take back the slave before the end of the year 
against the will of the hirer, the latter being entitled to sue for and 
recover damages against the owncr for his breach of the contract. 
Hurdle v. Richardson, 49 N .  C., 16. The hirer might also sustain an - 
action of trover for the taking and conversion of the slave for the unex- 
pired term of the hiring, and thus recover the value of the slave for such 
term. But  in a case of hiring for a certain time, a t  an agreed price, not 
secured by a bond or note, the contract is  a continuing executory one, 
and the owner who shall take away his slave aeainst the hirer's consent - 
cannot recover, either upon the special contract or on a quafiturn rnaruit 
for the timc during which the slave was in the hirer's service. White 
v. Brown, 47 X. C., 403 ; Niblet c.  Herring, 49 N.  C., 262. 

I n  the case now under consideration the contract of hire was like those 
in  thc cases last mentioned, of an exccutory character, and upon the 
plaintiff's retaining his slave from the defendant, without his consent, 
the latter might have treated the contract as broken and put an end to 
by the plaintiff, and in consequence thereof might have refused to pay 
anything for the time the slave was in his sci-vice. He  declined to take 
that course, but, on the contrary, he proceeded to act au if the contract 
were an executed one, by bringing an action of trover, in which he 
recovered from the owncr, as damages, the value of the slave for the 
time unexpired of the term of the hiring. The amount of this recovery 
was afterwards, but before the bringing of this suit, paid by the 
plaintiff to the defendant. Supposing it doubtful whether the (214) 
recovery was a proper one, the defendant thereby got the full 
benefit of the contract for the hire of the slave, and he cannot be heard 
to say that he got i t  under an erroneous judgment of a court which had 
jurisdiction of the subject. IIaving thus obtained the full bepefit of 
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the contract of hiring, on his part he cannot repudiate his obligation 
under it. H e  must be considered as if he had had the services of the 
slave during the whole period for which he had hired him, and of course 
he must pay for him according to his contract. The verdict and judg- 
ment against him was for the amount of the agreed price, with interest 
thereon, and for that the judgment must be 

PEX CURMM. Affirmed. 

JOHN MACKEY v. WILLIAM NEILL 

All the arbitrators must concur in making an award, unlesls it is provided 
otherwise by the terms of submission. 

DEBT upon an award, tried before Hecrth, J., at Special Term, June, 
'DELL. 1860, of Xnr, 

The following is a copy of the submission: 

STATE OF NORTII CAROLINA-IREDELL COUNTY. 

Know all men by these presents, that we, William Neill and John 
MacUey, are held and firmly bound unto the State of North Carolina 
in  the sum of $1,000, t,o the true and faithful payment whereof we bind 

ourselves, our heirs, executors, and administrators, jointly and 
(215) severally, firnily by these presents signed with our hands and 

sealed with our seals. 
The condition of this is such that whereas the above bounden William 

Neill and John MacKey having selected John W. Long, William Niceler, 
and Henry Cleninger to settle a matter of controversy in regard to the 
damages sustained by the said MacKeg in a piece of land whereon 
W. T. Kerr now resides: Now, if the said parties abide by the decision 
of the above referees, this obligation to be void; othcrwise, to remain 
in full force and effect. Given under our hands and seals this 1 April, 
1859. 

J ~ I I N  MACKEY.  SEAL^ 
WILLIAM NEILL. [SEAL] 

The award fixed MacRey7s damages at  $200, and was signed by only 
two of the arbitrators, viz., William Niceler and Henry Cleninger. 

It mas proved by the plaintiff that the other referee, to wit, John W. 
Long, who did not sign the award, was present at  the arbitration, took 
part in  the deliberations, but disagreed with the majority in  their find- 
ing as to the amount. 
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His Iionor was of opinion that the suit could not be sustained upon 
the award signed by two only, when the submission was to three, but 
reserved the question. Verdict for the plaintiff, subject to the question 
reserved, Afterwards, upon consideration, his Honor set aside the 
verdict, and directed a nonsuit to be entered. Plaintiff appealed. 

E7. I). Caldwell for plairctilrf. 
Jfitchell f o r  defendant. 

PEARSON, C. <T. I t  is a well settled rule of law that all of the arbi- 
trators must concur in making an award, unless i t  is provided otherwise 
by the tcrms of the submission, by inserting, "Their award, or the award 
of any two of them, shall be binding," etc., which is the usual form. 

No authority -was cited, and no reason was suggested, for dis- 
turbing this principle of the law, and it is not necessary to enter (216) 
into a discussion of the subject. 

PER CURIAM. Affirmed. 

Cited: Oakby v .  Andorson, 93 N. C., 112. 

WILLIAM MORRI'S I ~ T  ux. v. JOHN H. CLAY, ADMINISTRATOR. 

The modern decisions have qualified the old doctrine that a man shall not 
be heard to allege his own lunacy or intoxication, and these are now 
held to be a defense to acts done under their prevalence. 

DEBT, before snundrrs. ,T., at last Fall T e r n  of PERSON. 
The bond declared on was madc by Long, the defendant's intestate, 

as a means of giving to the plaintiff's wife (his sister) the sum called 
for in  it, $500. Tbc proof of its execution was unquestioned, but i t  was 
alleged that the intestate, at  the time he made the bond, was non cornpos 
mrrntis, arisinq from extreme drunkenness and mental debility ensuing 
therefrom. Therc was cvidencc pro and con as to the state of Long's 
intellect, and the only question in the case is  as to his Honor's instruc- 
tion as applicable to this evidence. The case states that the "court 
cahargcd that thc law did not consider drunkenness alone a suEcient 
reason to invalidate, except when carried to such an excess as to deprive 
the party of all consciousness as to what he was then doiny, and what- 
ever may have been the law, the party was never allowed to stultify 
himself by showing hc was not capable, from drunkenness, of under- 
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standing the act which he had done. I n  the present case, if the 
jury believed the bond had been written at  the request of the deceased 
for the $500, with the view of making his sister a present, no matter 

what may have been his motive, and that he understood what he 
(217) was doing, and did what he intended to do when he executed the 

bond, the jury should find for the plaintiffs. But, on the other 
hand, if he did not have capacity of understanding what he was doing 
from the effects of hard drink or paroxysm of delirium tremens, or any 
other cause, they should find for the defendant." Defendant's counsel 
excepted to the charge. 

Verdict for plaintiffs. Judgment and appeal by defendant. 

Reade for plaintiffs. 
Fouile and IIdl for defendant. 

PEARSON, C. J. The charge of his Honor, when he comes to make 
the application of the law to the case then being tried, is supported by 
all the modern authorities, and he g-ives the defendant the full benefit 
of the law as i t  is now understood to be, in opposition to the exploded 
dogma of the old law, "that a man could not be heard to stultify himself." 
Indeed, the only matter which has at  all embarrassed this Court arises 
out of the general remarks at  the commencement of the charge, in 
which his Honor is madc to say, "Whatever may have been the law, the 
party was never allowed to stultify himself." This is inconsistent with 
the peculiar charge in reference to the case before him, but may be 
reconciled by the suggestion that the word "never" was inscrted by 
misprision i11 place of the word "now," which, on examination, was the 
word first written by the clerk, and is crossed out. So we are satisfied 
it ought to read, whatever may have been the law, the party was now 
allowed ?,o stultify himself; which is in  exact accordance with what is 
said by Parke, R., in Gore v. Gibson, 13 Mees. & Wels., 623 : "The 
modern decisions have qualified the old doctrine that a man shall not 
be allowed to allege his own lunacy or intoxication; and total drunken- 
ness is now held to be a defense." See 1 Parsons on Contracts, 310, 

note m. 

(218) We feel warranted in understanding from the whole record that 
such was the charge of his Honor. There is 

PER CLTRIAM. No error. 

Cited: Mason v. Miles, 63 N. C., 565; Smith v. R. R., 114 N. C., 759. 
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JAMES WISEMAN, CHAIRMAN COUNTY COURT, EX REL. OF WILLIAM KESLER, 
v. JAMES CORNISH. 

1. Where in a suit upon an apprentice bond the question was whether the 
relator was of age at the bringing of the suit, and his mother was in- 
troduced to testify as to his age, it was Held, that a record of births 
made in the family Bible under the dictation of the mother, by one 
since deceased, several years after the birth of the relator but before 
he was bound out, was admissible as evidence to corroborate the 
mother's statement. 

2. There is no rule of law that the fact of a witness's standing in the relation 
of mother to one of the parties naturally gives a bias to her statement 
by affecting her recollection, but such relation is a matter for the 
consideration of the jury alone. 

C~CENANT on an apprentice bond, tried before Osbome,  J., at a 
special term, July, 1860, of I)AVIDSON. 

The only question in the case was whether the rclator was 21 years of 
age a t  the time the action was brought. 

The mother of the rclator swore that the relator was born on 1Q 
March, 1837. The writ in this case was issued on 20 April, 1858. 111 

her examination in chief the mother gave the day of the birth of each, 
of hcr children in order. To confirm the accuracy of her recollection, 
the plaintiff offered in evidence a record of births of her children, made 
i n  the family Bible, in 1842, some years before the date of the apprentice 
bond on which this suit is brought. This record, it was proved, was 
made by a man, now deceased, by the name of Tow, at  the dictation of 
the witness. Two witnesses provcd that it was in  the handwriting of 
Tow, and that they had seen i t  in  1842. The testimony was ob- 
jected to on the part of the defendant, but was admitted by the (219) 
court in  confirmation of the statement of the mother. 

There was other testimony tending to show that the relator was born 
on 10 March, 1838. 

Tn the course of the argument defendant's counsel insisted that the 
rclation of the mother to the relator would naturally give a bias to 
her statements: and moved the court so to charge, but also admitted that 
hc did not impcach her veracity or hcr integrity, but only the accuracy 
of her recollection. The court submitted to the jury the question of 
fact as one for their consideration, whether the relator was 21 years of 
agc at  the time the suit was brought, which i t  was admitted depended on 
the question whether hc was born on 10 March, 1837, or on 10 March, 
1838; that in the invmtigation the family record was not evidence of 
itself of the fact in controversy, and only evidence so fa r  as they might 
suppose i t  tended to confirm the accurary of the recollection of the 
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mother, i t  having been made before the relator was bound out, was to 
be regarded as in the nature of a statement made by her before the 
controversy arose. The court made no remarks to the jury on the 
relation of the mother to the relator. For this reason, and because of 
thc admission of the testimony, the defendant moved for a new trial, 
the verdict being for the relator, and upon this being refuscd, defendant 
appealed to this Court. 

Scott for plahrtif. 
McLean and Kittrell f o r  defendant. 

PEAESON, C. J. The record of births in  the family Bible was admis- 
sible for  the purpose of corroborating the testimony of the mother, and 
the necessary explanation was made by his Honor. 

There is no rule of law that the relation of mother to the party 
I I  naturally gives a bias to her statements, so as to affect the accu- 

(220) racy of her recollection." 
We concur with his Honor that it was unnecessary to allude to 

this subject in the charge. The defendant having had all the benefit 
of it to which he was entitled by the remarks of his counsel, and i t  was a 
consideration peculiarly fit for the jury, who are supposed to be judges 
of human naturc, and capable of waking due allowance in consequence of 
the relation of witnesses to the parties in  the same way they do for 
the behavior of witnesses on the stand, without having their attention 
particularly called to i t  by the judge. There being no rule of law in 
regard to it, the matter must be left to the discretion of the judge; i t  is 
for him to decide, even although requested by the counsel, whether, 
under the circumstances, the due administration of the law required any 
special reference to such matters. There is 

PER CURIAM. No error. 

Giii.d: X. v. ITardce, 83 N. C., 622; Buzley v. Ruxton, 92 N. C., 484; 
Ferrall v. Broadway, 95 N. C., 559; S. 7). B?yers, 100 N. C., 518; Berry 
v. Hall, 105 N. C., 165; Ferebee v.  R. R., 167 N. C., 301. 
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S T A T E  v. N E H E M I A H  NORMAN. 

One to whom a free negro is hired by a court for the payment of a fine 
(Rev. Code, ch. 107, scc. 75) has no right to beat him for an unlawful 
object, or of malice. 

ASSAULT AND nATrrEaY, tried before Dick, I., at Spring 'rerm, 1860, 
of WASHINGTON. 

The offense is alleged to have been committed on the body of one 
Richard Fisher, a free man of color, and the jury found a special ver- 
dict to the effect "that the said Fisher had before that time been con- 
victed of larceny, in the county court of Washington, and by the court 
was ordcred to be sold for the fine imposed, to cover the costs, and was 
so sold for five years to one Peacock. Before the expiration of 
this time, Fisher was taken up on the charge of killing one Hus- (221) 
sell, who was found dead in  his yard, and the defendant gave 
him five licks to make him show where the gun was with which he killed 
Hussell. Peacock was present when Fisher was whipped, and gave his 
consent to it, and said "it ought to be done." Upon this finding, his 
Honor was of opinion that the d-fcndant was not guilty, and so adjudged; 
from which judgment the State appealed. 

Attornwy-General for the Xiate. 
Wiqrston, Jr., and H. A .  Gilliam f o r  defendant. 

MANLY, J. The judgment of the court below upon the special finding 
of the jury was erroneous. The leading facts of the finding arc, that 
the man Fisher, upon whom the battery was committed, had been hired 
to one Peacock, to pay the penalty in a case of misdemeanor, and there- 
fore stood by the teims of the law, Rcv. Code, ch. 107, see. 75, in the 
relation of apprentice to Peacock. Peacock assented to the battery. 
The battery was committed to combcl Fisher to furnish evidence of his 
own guilt, upon an accusation of homicide. 

No frce persorl of whatsoever color can, according to law, be thus 
cocrc~d. I t  cannot be done by tho person who stands in the relition of 
master, and his assent, therefore, cannot legalize it. I t  i s  unnecessary, 
as we think, to enter upon a general discussion of the relation between 
master and apprentice undcr this law of the Code; for, however i t  may 
be as to their respective rights and duties in  other respects, we are clear 
the master cannot whip for an unlawful purpose. I f  the apprentice, 
undcr the law, be in the condition of one who can be whipped for cor- 
rection, and we hold the man map be whipped for such an object, still, 
the power of punishment in this way would be restricted to lawful 
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objects, and if, under pretense of correction, the master whipped of 
malice, or, which we regard as equivalent, for an illegal object, i t  would 

be a violation of law. Where one has a discretionary power of 
(222) whipping for correction and resorts to i t  in good faith, the law 

will not hold him to an account for any error of judgment in 
respect to the need for it, or in  respect to the amount, unless it be 
grossly excessive. But i t  is different where the whipping is inflicted 
for an unlawful object or of malice. I n  such cases every blow is an 
unlawful battery. It has been thought proper by the Legislature to 
place the negro convict who is sold for the pecuniary penalty annexed 
to his offense in the condition of an apprentice. This relation we find 
regulated by general principles, and to the benefit of them the man is  
entitled in  this case. The five blows inflicted under the circumstances 
make it a case of minor importance; but, nevertheless, we think, for 
the reasons given, that i t  is technically an indictable battery. 

The judgment below should be reversed, and judgment entered on the 
verdict for the State. 

PER CURIAM. Reversed. 

ROBERT STYRON v. J. W. BELL. 

A parol agreement between an executor and a purchaser of the property of 
the estate, that  the latter shall pay all of a particular class of debts 
due by the testator, does not entitle one af that  class of creditors to  
sustain a suit against such purchaser. 

ASSUMPSIT, upon a spccial contract, tried bcfore Howard, b., at last 
Fall  Term of WASHINGTON. 

The declaration was that defendant promised and undertook to pay 
a debt, which one Pettijohn owed thc plaintiff. 

It was proved that Pettijohn owned the schooner J. T. Davenposrt, 
and having died, his executor exposed the vessel to sale a t  public 

(223) auction, when the defendant became the last and highest bidder, 
i t  a price much below her value. A condition of this sale was 

that the purchaser should pay all the debts due by Pettijohn on the said 
schooner's account. Among other dcbts thus due was that of the plain- 
tiff, which had been contracted for lighterage. There was no evidence 
Ihat the plainliff was present at  the sale, or that the debt was mentioned 
specifically, or that the plaintiff and defendant after the sale had any 
understanding about the matter. 

The defendant's counsel said that if the Court was of opinion that 
the promise to Pettijohn's executor would support the declaration of 



N. C.] DECEMBER TERM, 1860. 

a promise to the plaintiff, and that the statute did not require the 
promise to be in writing, then he admitted the plaintiff was entitled to a 
verdict. 

"The Court being of opinion that the money paid a t  the sale and 
tho amount of debts really constituted the price of the schooner, and 
t,he arrangement made resolved itself into a deposit by the vendor of 
the amount of the debts with the defendant, held that the statute did 
not apply, and that the promise was well pleaded." Defendant's counsel 
excepted. 

Verdict and judgment for the plaintiff, and appeal by the defendant. 

Wirzston, Jr., for plain t i f .  
H. A. Gilliarn for defendant. 

MANLY, J. According to the view which we take of this case, the 
true question is whether there has been a valid substitution of one debtor 
for  another. By the purchase of the schooner the defendant Bell became 
bound to the executor of Pettijohn for the sum bid and also undertook 
to pa? the debts due from the testator on account of the schooner, 
ii~cluding the debt in question. 

Considering this transaction in the most favorable light for the plain- 
tiff, we have the defendant indebted for the schooner to the executor 
in sundry amounts, including plaintiff's debt, and an agreement 
between executor and defendant, that the latter should pay them (224) 
debts to the various creditors. 

Such a substitution of one debtor fo r  another is practicable without 
writing, but i t  cannot be effected, except by clear and unequivocal assent 
on thc part of the creditor, and a discharge by him of the original 
debtor and an acceptance of the substituted one. There must be a 
mutual agreement between all the then parties (the creditor, his im- 
mediate debtor, and his intended new debtor) to the substitution. For, 
if the original debt continues to subsist, there is no consideration. Addi- 
son on Contracts, 1004-5; Czcxor~ v. Chadley, 10 E. C. L., 191. 

The question then is, has the creditor, Styron, made himself a party 
to this arrangement, by assenting to it-discharging the original debtor 
and accepting the defendant Bell in his stead, so as to establish a con- 
sideration, a promise, and the relation between the parties of creditor 
and debtor in respect to this demand due from Pettijohn's estate? 

I t  seems from the statement of facts in the case, that Styron was not 
present a t  the sale of the schooner or a t  the agreement, as above stated; 
that the debt to him was not mentioned particularly, and that plaintiff 
and defendant had neither interview nor understanding about the 
matter since the sale. 
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Upon this state of facts there seems to be no evidence of an assent on 
the part of Styron to the extinguishment of his demand against the 
executor of Pettijohn or of his purpose to accept Bell instead of the 
other. All that can be reasonably inferred from the fact that he has 
instituted suit against Bell is that he is willing to look to him as a 
collateral source from which the money may be obtained. The ease of 
Cuxon v. Chadley, above referred to, raised mainly the question whether 
the original debtor had been discharged, so as to raise a consideration. 
I t  was proved that the creditor had made a transfer on his books of thr 
debt to the account of the new debtor, but nothing else appearing, it 
was held insufficient. "It must," says the Court, "be expressly agreed 

to discharge the original debtor. There is nothing in the case 
(225) from which such an agreement mag: be even inferred. The de- 

mand of the money, if one had been made, would not justify 
siich inference, for that is entirely consistent with his taking i t  as col- 
lateral security. Supposing it to be merely an indicative or collateral 
source of payment, it would bc strange to hold that a demand accom- 
panied by refusal would be a discharge of the prior debtor. A suit is no 
more decisive evidence of a substitution than a demand, and the bring- 
ing of a suit cannot be considered an act of assent to the contract and 
thereby support the action; for by the supposition, there was no con- 
tract nntil the suit was brought." 

There is a class of cases in  which a promise to one is held to inure 
to the benefit of another, but all these cases, it is believed, turn upon 
the idea of principal and agent and have no bearing on the one now 
before us. Thc construction which we put upon the admission of the 
defendant's counsel leaves open the question which we have here dis- 
caused, viz., the sufficiency of a consideration as between the parties to 
support a promise by implication from the one to the other. There is 
no evidence that Bell was ever looked to by Styron, as an indicative or 
collateral source for payment, or that there was, by arrangement, an 
extinguishment of his claim upon the estate of Pettijohn, and, eonse 
quently, there was no consideration between them for the promise alleged 
as the basis of this suit. 

The view taken of the case by the court below does not at all affect 
our conclusions. Assuming that the substance of the transaction between 
the executor and Bell was the leaving of a sum of money in the latter's 
hands to pay Styron and other creditors of Pettijohn, i t  will follow, 
upon principle and authority, that i t  cannot be recovered by Styron, 
except by a novation or substitution of one debtor for the other, in the 
manner already stated. Butterfield v. Hartshorn, 7 N. II., 345, was a 

case precisely of the kind supposed, and it was there held the 
(226) action could not be sustained. 
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The statutc of frauds, making void promises to pay the dcbt of 
another without writing, would be an obstacle to the recovery i n  
other points of view, but we think it unnecessary to entcr upon that. 
There should be a 

PER CURIAM. Venire  de novo. 

WILLIAM HAYS v. JOHN 0. ASKEW. 

1. Whether the rule, applicable in questions of boundary, where a n  unnav- 
igable stream or a public highway is called for, that is, to run to the 
middle of the stream or  road, is applicable to a private way, quere. 

2. Where the beginning corner of a deed i s  on a private avenue, and the 
other calls of the deed come back to the mouth of the avenue, and 
"thence down the said avenue to the beginning," "reserving forever 20 
feet for my avenue," it  was Held, that  this reservation explained the 
meaning of the grantor to be to run to the middle of the avenue, and 
thence down i t  in  the middle to a point opposite the beginning, thence 
to the beginning. 

TEESPASS quare clausum fregit, tried before Howard,  J., at last Fall 
Tcrm of HERTFOXD. 

The plaintiff introduced a deed from the dcferidant to him, containing 
the following clausc descriptive of the land conveyed, viz. : "Beginning 
at  a small sweet gum on my avenue, thence along an old path to a pine, 
thence by a small black gum (fore and aft)  to a small sweet gum, a 
corner; thence a southern course to a dead white oak; thencc to a 
white oak; thence to a dead red oak; thence to another dead red 
oak; thence to a srnall black gum; thencc from black gum, a continued 
straight linc to T,enton landing road; thence down said road to my ave- 
nue, leading to my dwelling house; here, I reserve the width of 
twenty feet for my avenue; thence down said avenue to the sweet (22'7) 
gum, the first station; still reserving forever the width of twenty 
feet for my avenue to my house." 

A surveyor testified that the land was on the north side of thc ave- 
nue; that the "sweet gum, beginning corner," was on the same side; that 
after running around the land and coming back to the avenue, if the 
line ran down thc side of the avenue to the "sweet gum, the beginning 
corner," the deed did not cover the locus in quo; but that if i t  went to 
the centcr of the avenue, and then to the beginning corner, that i t  would 
include it. 

The Court instructed the jury, that the proper construction of the 
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deed was to run the line along the side of the avenue. I n  submission 
to this opinion, the plaintiff took a nonsuit and appealed. 

Garrett f o r  plaintiff. 
Winston, Jr., f o ~  deferuhrnt. 

BATTLE, J. When this case was before this Court on former oc- 
casions, i t  was taken for granted that the deed from the defendant to 
the plaintiff convcyed the soil of a part of the grantor's avenue, reserv- 
ing an easement thereon, and the only question then made, related to 
the form of the action and the amount of damages. Now, the question 
is, whether the deed conveys any part of the soil over which the dcfend- 
ant's avenuc extends, the defendant contcnding that the boundary of 
the land commences on, and the last line runs along the edge of the 
avennr, and that the land conveyed lies entirely outside of it. As it 
is a question of boundary, i t  is to be rcgretted that thc land was not 
surveyed, showing, among other things, the width of thc avenuc before 
and a t  the time of conveyance, and a plat made of i t  and sent up as a 
part of the case. Wc might thus have been enabled to understand more 
clearly the precise question in dispute, and might possibly have come to 
a different conclusion from what we have upon the merits of the case. 

The first call of the deed is the beginning "at a small sweet gum 
(228) on my avenue," which, i t  stated, stands at  the edge of the avenue. 

After several calls, about which there is no dispute, tho Lcnton 
landing road is called for, and the boundary is "thence down said 
road to my avenue leading to my dwelling house (here I reserve twenty 
feet for my avenue) ; thencc down said avenue to the sweet gum, the first 
station; still reserving forever the width of twenty feet a t  least for my 
avenue to my house." I n  calling for the avenue, the plaintiff contends 
that the line runs to the middle of it, and thence along the middle until 
i t  gets opposite the sweet gum, when i t  turns and goes straight to that. 
For  this, his counsel cites 2 Smith's Lead. cases (p. 216, Am. Ed.), 
where i t  is said that a call in  a deed for a highway carries the line to the 
middle of the highway, in analogy to thc well-known rule which cxtends 
to a line u s p e  ad filunz a q u a ,  where an unnavigable river or other stream 
is called for. The defendant's counsel admits the law to bc as contended 
for by tlie plaintiff when a highway or public road is called for, but 
insists that as the beginning corner is a tree standing on the edge of the 
avenue, and the last line runs down the avenue, i t  must run along the 
edge or margin to the beginning. There would be much force in this 
argument were i t  not repelled by the reservation, twicc mentioned, of 
twenty feet for the avenue to the grantor's house. This, we think, must 
be taken as explanatory of the grantor's intention, that the last line 



N. C.] DECEMBER TERM, 1860. 

should go to the middle of the avenue, and thence down the middle, so 
as to include a part of it. This construction is confirmed by the fact that 
the parties have always considered i t  heretofore as the true om. See 
s. c., 50 N. C., 6 3 ;  52 N. C., 272. 

PER CURIAM. Reversed. 

Citrd: Rnwe v.  1,umbw Co., 133 N.  C., 437; Whitulcer v. Cover, 140 
N. C., 284. 

DOE ON TIIE DEMISE OF BENJ. C. WILLIAMS v. JOHN T. COUNCIL. 

1. A sale of land by a decree of a court of equity is in effect a sale by the 
owner of the land through the agency of the court. 

2. Where the land of an infant was sold by a decree of a court of equity and 
the purchaser went into possession, but no deed was made by the 
master during his continuance in office, it was Held,  that during this 
time the purchaser was in as a tenant of the former owner, and that 
his taking a deed from the master after his going out of office did not 
change that relation. Held furt,her, that the purchaser's making a 
deed of trust to secure debts, but still remaining in possession, did not 
change the relation, and make the holding adverse. Weld further, that 
an agreement on the part of such purchaser to sell the land thus bid off 
by him, absolutely, and entry and possession of the party contracting 
to buy, he acknowledging himself the tenant of the person who bid 
off the land, did not make the holding adverse to the original owner. 

EJECTMENT, tried before Shepherd, J., at Spring Term, 1860, of 
MOORE. 

Previous to 183'4, Benjamin C. Williams, the lessor of the plaintiff, 
was the owner of the land sued for, and Council, the defendant, was 
i n  possession when the suit was brought. 

The defendant proved that Josiah Tysoilr, in 1834, purchased the 
land in  dispute at  a sale by the clerk and master in equity of Moore 
County, under a decree of the court, as the property of Benjamin C. 
Williams, and went into possession and so continued for five or six 
years, when one William Watson took possession. Tyson did not take 
a deed from the clerk and master until 9 January, 1841, when one was 
made to him by Bryan Burroughs, who was in  office when the sale was 
made, but was not when the deed was made. I n  1842, Tyson agreed 
to sell the land to the said Watson for $3,500, and the payment was 
to be made from the proceeds of the estate of Watson's wife in the 
hands of J. B. Cox, her trustee, and he entered into bond to make title 
t o  said Cox, as trustee, when the purchase money should be paid. 

175 
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Watson a t  that time entered into the possession as the tenant of Tyson 
and continued to hold possession as such for ten or twelve years, viz., 

till March, 1853, when he left without surrendering the possession 
(230) to him or any onc for him. The purchase money was paid about 

18-16, principally by J. B. Cox, the trustee, but partly by Moses 
Cox, a brother of Mrs. Watson. I n  1852, Watson called on Tysori to 
make a dced lor the land to J. E. Cox, which was done on 17 February, 
1852. Thc defendant also offered in cvidence a deed from the said Cox, 
dated 17 Febnxary, 1853, and be took possession of the land not long 
after Watson left, viz., some time in March, 1853. 

Previously to {he sale to Watson, to wit, on 9 February, 1841, Tyson 
executed a deed of trust to one Roberts, to secure the payment of debts 
therein named, but no sale was ever made uuder i t  and no action taken 
upon it, and Tyson7s possession was continued as above stated. 

It was admitted that Cenjarnin C. Williams became af age on 20 Sep- 
tember, 1842. This suit was commenced on 29 December, 1857. 

Upon these facts, his TTonor being of opinion that plaintiff could not 
recover, the plaintiff took a nonsuit and appealed. 

B. F. Moore for plnintifl. 
Winston, Xr., and Slralzge for defendant. 

PEARSON, C. J. This suit is for the same land which was the subject 
of controversy in Williams v. Cowncil, 49 N. C., 206. But the facts now 
presented are not the same. The deed of trust executcd by Tyson to 
Roberts, 9 February, 1841, was not then i n  evidence, and the Court is 
not now in possession of the fact, which was then in evidence, that 
Benjamin C. Williams had commenced an action of ejectment against 
William Watson, on 20 June, 1845, which pended until Spring Term, 
1853. So we have onc fact added and one fact omitted. 

On the facts now submitted for our consideration, we are of opinion 
the plaintiff is entitled to recover. 

A sale in a case of this kind by a decree of a court of equity is, in 
effect, a sale by the owner of the land through the agency of the 

(231) court; Smith v. lh-ittnin, 38 N. C., 351. So, our case is the 
same as if Benjamin Williams had, in  1834, contracted to sell 

the land to Tyson, who entered under Williams and held possession by 
virtue of the contract. Tpson's possession, consequently, was not adverse 
a t  its commencement, and the question is, did anything take place after- 
wards to make i t  adverse. 

1. On 9 January, 1841, it is admitted, Tyson was in possession under 
the contract of sale. At that date he took a deed for the land from 
Burroughs, who was not authorized to make it. So the title did not 
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pass out of Williams, and the deed was but color of title. There certainly 
is no principle on which the fact of taking thc deed could alter the 
character of Tyson's possession. Hc had color of title, but his possession 
was not adverse. 

2. On 9 February, 1841, Tyson executed to Roberts a deed of trust 
to secure the payment of certain creditors, but he continued in  possession. 
There is no principle on which the fact of his making this deed of trust 
could alter the character of his possession. Suppose the effect of this 
deed was to pass his color of title to Roberts and as between them, to 
make him hold under Itoberts, still he was ]rot thereby relicved from 
his ohligation to Williams and, having entered under him and held pos- 
session for him, there was nothing he could do, or say, so long as he 
continued the possession thus acquired, to make his possession adverse, 
without the concurrence of Williams, or some act done by Williams to . 
put an end to the relation which existed between them. I f  he wished 
to assume an adversary position, he could only have effected i t  by sur- 
rendering back the possession. Our ordinary notion of fairness shows 
that this must be so. As against Roberts, Tyson was entitlcd to a re- 
sulting trust, after satisfying the debts secured in  the deed of trust, and 
as against Williams he had an equity, on paying the purchase money, 
to call for the legal title, but, in the, meantime, he was holding under 
and for Williams. Taylor v. Gooch, 49 N. C., 436. 

3. I n  1842, Tyson contracted with William Watson to sell (232) 
the land for $3,500, to be paid out of the trust estate of Watson's 
wife, and when the purchase money was paid he agreed to make the title 
to Cox in  trust for Mrs. Watson. "Watson, thereupon, entered into 
possession as the tenant of Tyson, and remained in  possession until 
March, 1853, when he left without giving up the possession to any onc." 
Here, then, is Watson taking possession under Tyson and holding as his 
tenant, and Tyson bound to hold for Williams; of course, Watson's 
possession, being the possession of Tyson, could not be adverse to 
Williams. 

So, upon the facts bcforc us, there was no possession adverse to 
Williams, until after March, 1853. This action was commenced necem- 
her, 1857; consequently, his title could not have been divested by the 
color of title in Tyson or Roberts, as there was only, a t  most, somo five 
years adverse possession and it is unnecessary to pursue the matter 
further. 

What would hare  been the result, had the fact that in  1845 Williams 
commenced an action of ejectment against Watson been put in  evidence, 
we are not a t  liberty to say. Did he, thereby, put an end to the con- 
geable relation previously existing between himself and Tyson and Wat- 
son, so as, by his own act, to make the possession adverse, a s  when a 
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bailor makes a demand of thc bailee, and the bailee refuses to give 
u p  the thing bailed? or did the obligation imposed on Tyson and his 
tenant to hold possession for Williams still continue? These are questiorrs 
into which we will riot enter. 

The rccord does not prescnt this as a "case agreed," so as to authorize 
this Court to give judgment for the plaintiff. 

PER CUEIAN. Reversed, and venire de novo. 

Where the principal obligor in a ra. sa. bond was called, and, failing to ap- 
pear, judgment was rendered against his surety, i t  was Held, that the 
fact that the principal was sick and unable to attend a t  the term for 
which he was bound did not entitle the surety to a certiorari to have 
the case removed into the Superior Court. 

PETITION for a ccr-tiorari, heard bcfore Dirk, J., at Fall Term, 1860, 
of ROWAN. 

The petition discloses the following state of facts. The defend- 
ants, Arnold and Cooleg, recovered a judgment in the county court of 
Rowan against one Wilson Williams, upon which judgment a ca. sa. 
issued against him, and the petitioner Buis became surety upon the 
ca. sa. bond, which bond was relurnable to August term of the court. 
At  that term the causc was continued to November term, at  which last 
mentioned tcrm the principal Williams being called and failing to ap- 
pear, judgment was rendered against the petitioner upon the ca. sa. 
bond. I t  was proved by the deposition of Williams' wife that hc was 
confined to his bed by sickness during the whole of November term 
of Rowan County court. Williams lived in Charlotte, where he was 
during his sickness. Upon the hearing of the petition, and upon con- 
sideration of the case of Oshorne 71. T o o m ~ r ,  51 N .  C., 440, the court was 
of opinion with the defendants and, accordingly, dismissed the petition. 
Petitioner appealed 

Boyden, for petitioner. 
B lackmer  for defendants.  

BATTLE, J. Ect t s  1'. Franlclin, 20 N.  C., 602, is a dircct authority in 
support of the order of thc Superior Court dismissing the c ~ r t i o r a r i .  
I n  that case, the parties to a cn. sa. bond, conditioned for the appear- 
ance of the principal obligor in  the county court, to take the benefit 
of the act for the relicf of insolvent debtors, were called, and failing to 
appear,- judgment was entered against them, and i t  was held that 

f7& 
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the sureties wcrc not, upon the allegation of having been pre- (234) 
vented by the fraud of the plaintiff's agent from making a sur- 
render of their principal in discharge of themselves, entitled to the writ 
of certiorari, to enable them to mikc it in the Superior Court. That case 
was a stronger one in favor of the applieauts for the certio7ari thdn the 
present, bccausc the failure of the principal obligor to attend and sur- 
render himself or be surrendered by his sureties, was allcged to have 
been caused by the fraudulent conduct of the plaintiff's agent; and this 
Court intimated that the county court might possibly in such a case 
be authorized to give relief by vacating the judgment. But in the 
present case, where the principal was prevented from attending the 
county court by sickness, no such relicf can bc given. Sickness of the 
principal obligor may be such as to excuse his nonattendance and fur- 
nish a good cause for the coiltinuance of the suit, but if he and his 
surety neglect to have the suit continued, and a judgmcnt be regularly 
entered up against them, on account of the failure of the principal 
obligor to appear, i t  cannot be vacated at a subsequent term. Such 
was the decision of this Court in Osborne v. Toomer, 51  N .  C., 440, in 
which i t  appeared that both the principal and his surety were sick and 
unablt, on that account, to attend the term of the court at  which the 
judgment was rendered. We admit that thc present may bc a hard case, 
and so said the Court was that of OsForn~ 1 ) .  Toomer. But, however 
hard the case may be, the Court does not perceive any groixnd on which 
the surety can be relieved. The extreme sickness of the principal a t  the 
time would have excused his nonappearance, and entitled him and his 
surety to a continuance under section 10 of the statute, if that had ap- 
peared to the Court. (Rev. Code, chap. 59, sec. 10.) But that was not 
made to appear, and therefore the court could not properly have con- 
tinued it. That was the fault of the party; for although the sickness 
might have excused the debtor for not appearing and the surety for not 
bringing him in, yet it furnished no reason for not appearing 
by attorney and showing by witnesses their inability to attend (235) 
in  person. They might, in that manner, have shown their right 
to a continuance, and having failed in that, there is now no help for 
them. 

PER CURIAM. Affirmed. 

0 .  G. FOARD v. THE ATLANTIC AND NORTH CAROLINA 
RAILROAD COMPANY. 

1. Where machinery was consigned to the agent of a railroad, to be forwarded 
to the plaintiff over such road, and it was negligently detained for a 
time, i t  was Held, that  the defendants were not liable a s  common car- 
riers for this neglect, but only a s  bailees. 

179 
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2. Where several pieces of machinery were shipped to the defendant's agent 
to be forwarded to plaintiff, and they were described in the bill of lading 
as "three pipes in one bundle, and two single pipes," and they were 

. delivered by the ship's agent to the defendant's agent, who had a copy 
of the bill, and by some means the direction on one of the single pipes 
became illegible, and it was not forwarded, it was Held,  that these 
facts were sufficient to subject the defendant for negligence as a bailee. 

3. Where part of machinery was cosnsigned to defendant as plaintiff's 
agent, to be forwarded to him, and defendant negligently detained it, 
whereby the whole machinery was kept idle, it was Held, that the 
measure of damages was not what might have been made by the 
machinery during the time it was idle, but the legal interest on the 
capital invested, the price of the hire of hands necessarily unemployed 
during the time, the mst of sending for the missing machinery, and 
all other damages that resulted, necessarily, from defendant's negli- 
gence. 

MANLY, J., being a stockholder in the railroad company, took no part 
in the decision of this case. 

CASE tried before Osbornc, J., at Spring Term, 1860, of EOWAN. 
The plaintiff, who was the owner of a steam flouring mill in 

(236) the coulaty of Rowan, declared against the defendants as common 
carriers upon the custom, and for negligcnco as bailees, in fail- 

ing to forward a piece of machinery, to wit, a large steam pipe, whereby, 
and in  consequence of which neglect, his mill was delayed in its oper- 
ations, and he thereby deprived of i ts  profits. 

The following bill of lading was exhibited, in evidence: 

to three bills of lading, all of this tenor and date; one of 
which being accomplished, the others to stand void. 

Dated in  New York 15 September, 1858. Per  Master. 
E. HOLMES." 

"Shipped, in good order and well conditioned, by Dibble & Bunce, on 
board this schooner called the Howard, whereof---is master for this 
voyage, now lying in the port of New York, bound for New Bern, 
N. C., to say: 

I t  was proved by one Taylor that the schooner Howard arrived at 
180 

0. G. Foard 
Salisbury, 

"Three pipes in one bundle, two single pipes, marked 
and numbered as in  the margin; to be delivered in the 
like good order and condition, a t  the port of New Bern, 
N. C. (the dangers of the seas, only excepted), unto 
Atlantic & N. C. Railroad agent', or to his assigns, he or 
they paying freight for the said articles as customary, 
with primage and average accustomed. I n  witness where- 
of, tho master or purser of thc said vessel hath affirmed 
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New Gem on 10 September, 1858, and he, in pursuance of general in- 
structions given by the agent of the railroad, put the goods on board 
a dray and sent them to railroad dcpot, and that he, Taylor, was the 
known agent of the masters and owners of the schooner IIoward and 
resided in the town of Ncw Bern. It was further proved that all the 
articles forwarded to thc plaintiff, except one of the single pipes, which 
was a large one, seven fcct long, on which the direction had been 
obliterated, so that no part of i t  was at first legible, but that by rubbing 
i t  with a rag, saturated with oil, the word "Salisbury" could be read. 
The agent of the railroad swore that the pipe in  question was 
not forwarded, because he could not tell to whom i t  belonged. (237) 
Mr. Fisher, the agent of the plaintiff, swore that on the 22d 
of September, aforesaid, he received notice from plaintiff that the pipe 
had not come to hand, and directions to inquire for i t ;  that he went 
on the same day to the depot and made known his instructions to the 
agent of the depot, who informed him that he knew nothing ahout it. 
He was dircxted to call in the morning, when another agent, the regular 
one, would be at  home; that hc did call and looked at the pipe in 
question and saw others, but neither he nor the agent could ascertain 
to whom i t  belonged, and that no further search was made on either 
of these occasions. Mr. Taylor also sworc that if he had been applied 
to at  any time after the delivery of the articles a t  the depot, he could 
have identified the one spoken of, as the property of Mr. Foard. Mr. 
Aldrich, machinist, swore that on 29 October ensuing, he went to the 
depot of the defendant at  New Bern in search of the missing pipe and 
found i t  lying in the depot and knew i t  immediately. B e  said he knew 
thc article from the rlunlber and description mentioned in the bill of 
lading produced by the agent of the depot and from his knowledge of 
the article wanted; that the pipe in question was a very important part 
of the mgchinery, without which the mill could not go at  all, and for 
the want of which i t  was stopped for six weeks. He  further sworc 
that 1.e did not believe that such an article could be supplied nearcr than 
the city of New York, and that he took possession of i t  and carried i t  
to the mill immediately upon his finding it. The counsel for the de- 
fendant asked the court to charge the jury, that if the missing pipe 
could have been supplied, it was the duty of the plaintiff to have got 
another pipe, and that he was not entitled to recover for the stoppage 
of his business for any longer time than he could have sent and got 
another pipe. The Court declined to give the instruction, but charged 
the jury that the rule of damages was the net profits of the mill which 
had been lost by the delay in getting the pipe. Defendant ex- 
cepted. 
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On the trial the question of defendants' liability i n  point of 
law was reserved by his IIonor, with leave to set aside the verdict, in 
case plaintiff should get one, and enter a nonsuit. Verdict for plaintiff. 
Afterwards, on consideration of the question of law, his IIonor, being 
in  favor of the defendant, ordered the verdict to be set aside and a 
uonsuit entered. Plaintiff appealed to this Court. The defendant also 
appealed, on his exception as to the mcasure of damages. 

Jones and Love for plainti f f .  
Koyden f o r  defendant. 

KATTLF, J. Upon the trial it seems to have been conceded that the 
defendants were no1 liable as common carriers, for their neglect to send 
on, in pioper time, the pipe in question. I t  was decided in Honw 11. 

Sfeamboa,t Company, 46 N. C., 211, that a company whose ordinary 
busiricss was to traniport goods by water for freight was 11ot bound, as 
to the time of delivery, as common carriers, but as mere bailees for hire; 
and we think the same rule must be applied to a company which carries 
goods for freight on a railroad. The nile of negligence in such cases 
makes the bailee bound for ordinary care, and, of course, makes him 
responsible for ordinary neglect. Applying this rule as a test to the 
facts of this casc, we differ from his IIonor in the court below, as to 
the rcsidt. I t  is our decided opinion that the agcnt of tlre company 
was guilty of at  least ordinary, if not gross neglect in not forwarding the 
pipe to the plaintiff. It was, under the instructioris from the agent, 
put on a dray. together with another single pipe and a buridlc of three 
pipes, to bc carried to the company's depot. When it arrived there it 
was, or ought to have b c ~ n ,  put with the other articles with which it 
had come, as shown by the bill of lading. I f  it had been so placed, the 
agent, who had been furnished with the bill of lading, would not have 
left it behind when he sent on the other articles. A man of ordinary 

prudence, in  thc management of his own affairs, would riot have 
(239) permitted. while he had thc bill of lading in his own hands, 

one pipe to be separated from the othcrs, and wonld not, thrre- 
fore, have neglected to send them on as he had received them, all 
togetller. Besides, whcn he learned that one of the articles had riot been 
forwarded, he would have applied to the ship's agent to assist him in 
findinq it out, as soon as he ascertained that there was some difficulty 
in identifying it. Mr. Fisher, the plaintiff's agent, had no other means 
of ascertaining which i t  was than any other person, but Mr. Taylor, 
the ship's agent, had; and he testified that if he had been applied to 
he could easily have pointed i t  out, so that the greater part of the 
delay might have been avoided. 
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As a verdict was taken for the plaintiff, subject to the opinion of the 
court as to the legal liability of the defendant, we might, upon revcrs- 
ing his Honor's opinion as to that question, direct a judgment to be 
entered upon the vcrdict for the plaintiff but for the objection of the 
defendant to his IIonor's ruling upoil the question of damages. Upon 
that question, we also differ from his Honor. When he made the de- 
cision, we presume that Royle v .  Reeder, 23 N .  C., 607, was not called 
to his attention. That was a case where the plaintiff declared for the 
brcach of a covenant. in which the defendant had bound himself to 
furnish machinery for a steam saw mill by a stipulatcd time. I l e  
claimed, as damages, the estimated value of the profits, which he alleged 
that he might have made, if the covcnant had becn complied with. The 
Court said, through I r ' l r f i f i ,  C. J., who delivered the opinion, that "very 
certainly damagcs are not to be measured by any such vague and inde- 
terminate notion of anticipated and fancied profits of a business or 
adventure, which, like this, depends so much on skill, cxperiencc, good 
management, and good luck, for success. That would make the defendant 
an  insurer against losses from any cause in a basinms of hazard, and even 
against the plaintiff's want of management. The ,gains of the business 
the plaintiff might have done, or probably would have done, cannot 
bo correctly estimatcd; and, therefore, evidence offered with a 
view of estimating them as the standard of damages was (240) 
properly excluded, as being irrelevant and tending to mislead 
the jury." The proper measnrt of damages, the Court said, was to  
give the plaintiff "a fair  rent for the time, or compensation for the 
capital invested and lying idle." This rule, we think, will apply to the 
present case, and being one which we find to have been adopted by this 
Court after full consideration, we feel no i~~clination to disturb it. In 
our opinion, then, the plaintiff will be entitled to recover from the de- 
fendant, on another trial, a compensation for his capital invested, while 
it, was lying idle for the want of the pipc not forwarded in proper time, 
that is, the legal intercst on such capital, also for any workmen or hands 
necessarily unemployed for the same cause, and also for the expenses 
of sending the machinist aftrr  the missing pipe; besides any other 
damages which were the direct and necessary result of the defendant's 
negligence, 

Tho effect of the error committed by his Honor in  respect to the 
question of damages is that the judgrncnt must be reversed, and a 

PER C~RIAM.  Venire  cte novo. 

Gitad: Mace v. Rarnsa?~, 74 N. C., 15; W h i t f o r d  a. IToy, 6 5  N.  C., 
29'1 ; I l o h ~ r t s  v. Cole, 82 N. C., 294; JVillis v. B m n c h ,  94 N. C., 149; 
S ~ e n c c r  v. Hamil ton,  11 3 N.  C., 52 ; Rriger  9. W o r t h ,  127 N. C., 236 ; 
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Sharpe  v. R. R., 130 W. C., 615; Extinguisher Co. v. R. R., 137 N. C., 
282; Lewark v. R. R., ib., 385; Machine Go. v. Tobacco Co., 141 N. C., 
294; Stone v. R. R., 144 N. C., 224; Furniture Co. v. Express  Co., 148 
N.  C., 90; Lumber  Co. v. R. R., 151 N. C., 25; Brown v. R. R., 154 
N. C., 305; Tomlinson v. Morgan, 166 N. C., 561. 

WILLIAM S. ASHE v. ARMAND J. DEROSSET, ADMINISTR~TOR. 

1. Where in  a suit for the loss by fire of a quantity of rice, deposited a t  a 
mill to  be beaten, i t  was proved that the general custom of the mill 
was to give a receipt to the owner of the rice delivered, expressing the 
quantity and the terms of deposit, i t  was Held, in  the absence of proof 
that  the custom was departed from in this particular instance, that  
there was a presumption that  such a receipt was delivered to the 
plaintiff. 

2. Where a receipt was given, on the delivery of a quantity of rice a t  a mill, 
setting forth the quantity and terms of deposit, i t  was Held, in a n  
action for the loss of the rice by fire, that  the plaintiff could not resort 
to proof of the quantity aliulzde, without proof of his inability to  pro- 
duce the receipt. 

3. Where the owner of a rice mill, who had a turn a t  his own mill, agreed to 
let a customer have it, and there is no particular inducement shown 
or other explanation given, i t  was Held, that  the agreement was a 
nudurn pactum. 

4. Where the owner ,of rice, which had been burned a t  a mill, went to a part- 
ner, who was not cognizant of the state of the business, and demanded 
a given quantity of rice, to which he replied that  "it was nothing more 
than he expected," it  was Held, that  this was no admission as  to the 

' quantity. 
5. Where a verdict was rendered for more than the amount claimed in the 

writ, in a case where the measure of damages was certain, and there 
was no certain criterion by which to show a mistake or misapprehen- 
sion, i t  was Held not proper to allow an amendment to the writ. 

ASSUMPSIT, tr ied before French, J., a t  las t  Fa11 T e r m  of NEW 
HANOVER. 

T h e  plaintiff declared i n  two counts : 
First. F o r  the loss of 2,300 bushels of rice, which was destroyed by 

fire b y  t h e  negligence of t h e  defendant. 
Secondly. O n  a special contract,  t h a t  t h e  plaintiff should have t h e  

t u r n  of t h e  defendant, a t  t h e  defendant's r ice  mill, by  a breach of 
which, t h e  rice of t h e  plaintiff was  destroyed b y  fire. 

It was  proved t h a t  P o t t e r  a n d  W a d e  were partners. 
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James Pettiway testified that Wade was the active partrier and 
superintended the mill. The mill was burned in February, 1844. In 
October, 1844, a t  the request of plaintiff, he demanded of Potter 2,300 
bushels of rice, to which the latter replied, "It was nothing more than 
he expected." 

Thomas D. Meares testified, that the custom at the mill was that 
each planter had a turn at the mill of 1,500 bushels, and to secure this, 
a deposit of 200 or 250 bushels was necessary; that on the morning 
after the fire, he had a conversation with Wade, and he said that he 
(witness) had in  the mill, a t  the time of the fire, 1,300 or 1,400 bushels, 
and that plaintiff had lost much more than that, and that Potter had 
lost about 15,000 bushels. 

Plaintiff's counsel asked witness what Wade said as to the (242) 
cause of the fire. The defendant's counsel objected to the question, 
but the objection was overruled, and defendant excepted. 

The witness proceeded; that Wade said tho fire originated from 
the journals, and that these were of wood, and were on the upper floor;. 
that Wade said further, he was in the habit of going over the mill 
every night to see that all was right before closing, but on the evening 
before he had neglected to do so, as he was much fatigued; that the 
journals, as he said, had caught on fire before. ITe further stated that 
Wade was mistaken as to the quantity he (the witness) had in the mill, 
for that i t  was only 800 or 900 bushels; that clean rice was worth, at 
that time, $2.25 to $2.75 per 100 pounds, and rough rice about one- 
fourth as much; that the general custom was to give receipts, and that 
the rice was a t  the risk and control of the owner; that this was expressed 
in  the receipt. 

The counsel of the defendant read in evidence a notice served on the 
plaintiff, to produce the receipt he had received from the mill for the 
rice deposited. 

The defendant was a rice planter, arid was entitled to his turn in 
the mill. The toll charged for beating was 10 per cent. This mill was run 
by steam power. The principal risk in mills of this kind was from fire. 
The wooden journals are liable to take fire if neglected. Mr. Quince 
testified that he had been familiar with rice mills for thirty years; that 
they are much subject to fire, and great carc Elas to be used to prevent 
fire; that according to the custom in this business the rice is at the 
risk of the owner, and subject to his control; that i t  was usual to make 
a small deposit at  the mill to secure a "turn," and just before it came 
round to deposit the remainder, say 1,500 bushels; this course was pur- 
sued on account of the danger of fire; that the owner of a mill, if a 
planter, had a turn. 

Stanton Spooner testified that he was employed in the mill at  the 
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time the fire occurred; that there was no negligence; that on the 
(243) evening before the fire, on closing the work of the day, Wade 

went through the mill and carefully examined the mill, and saw 
that everything was right; that Potter did give Ashe one turn, arid that 
Ashe only had about 500 bushcls of rice in the mill when the fire oc- 
curred; ihat i t  was the uniform custom to give receipts to persons 
bringing rice to the mill, expressing the quantity and the terms on 
which thc rice was rcceived. 

The counsel for the defendant contended that the contract to give the 
plaintiff his turn at  the mill was but a nudurn paclurn, also that the 
~lon~roduct ion of the receipt given by the mill-owner to the plaintiff 
created a presumption against his claim. The court declined giving 
the instruction asked, upon the ground, in the latter instance, that 
there was no evidence that such receipt had come to the hands of the 
plaintiff. The defendant's counsel excepted. 

'rho Court charged the jury that if they were satisfied that there was 
a contract that tho defendant was to give his turn, and that this agree- 
ment was made in contemplation of the imminent risk of fire, and the 
deferrdant did not give his turn and his rice was destroyed by fire, 
then, the plaintiff was entitlcd to rccovcr the value of the rice destroyed. 
I f  they found that the contract was made, not in contemplation of the 
imrnincnt risk of fire, and there was a breach of it, and the plaintiff's 
rice was destroyed by fire, the plaintiff was entitled to nominal damages. 

Tf they were satisfied from the evidence that beating rice was attended 
with great risk from fire, and that the fire originated in the journals, and 
that the defendant did not see that all was right before closing on the 
night before the firc, then, the defendant was guilty of gross negligence, 
and the plaintiff was entitled to recover thc value of the rice destroyed 
by the fire. Defendant's counsel exccpted to the charge. Verdict for 
$2,930.20. The writ, in the case, claimed damages to the amount of 

$1,500, but his Honor pcrmitted the writ to be amended without 
(244) costs, so as to correspond with the ;erdict, and the court gave 

judgment accordingly 
Refendarrt appealed. 

Pemon, P t m n g r ,  and W.  -2. W r i g h t  for plaintiff 
Fowle for. defendant. 

PEARSON, C. J. The case is complicated by the fact that, in rcspect to 
thc count against the defendant as owner of the mill, Wade, who was 
a partner, has a direct interest, being liable to thc defendant for con- 
tribution; whereas, in the other count aqainst thc defendant, on his 
collateral ir~dividual promise, "to give plaintiff his turn," Wade had 
no interest. 
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The verdict being general, an error as to eitbcr count is ground for a 
new trial, and according to the view taken of the casc by this Court 
there arc many fatal errors in regard to each of the counts. 

FIRST COUNT. 

I. Ifis &nor was of opinion that there was no evidence that "a 
receipt" for the rice had ever come to the hands of the plaintiff. There 
was proof of a general custom at the mill to give a receipt, "stating 
the quantity of rice, and that i t  was at tlie risk and under the control 
of the owner," whenever ricc was delivered. I n  the absence of any evi- 
dcnce showin  that, for some cause or other, the custom was departed 
from in the instancc of the plaintiff, there is a violent presumption that 
he did take "a receipt." 

2. The purpose of these receipts was to fix the quantity of rice dc- 
livercd at the mill by the respective custonicrs. I t  was what is called 
in  the books, "preordained evidcnce," that is, evidcnce agreed on by the 
parties as the mode of proof in rcyect to the quantity of rice and the 
terms on which i t  was delivered-like a subscribing witness to a bond. 
I n  such cases, this preordained evidence is uot merely the primary, 
but it is the only evider~ce to which either party can resort, 
without proof of his inability to produce. it. In the casc of a subscrib- 
ing witness, the principle is of cvery day's occarrence; to prove a bond 
or other instrument the subscribing witness must be produced; 
if that be impossible, then his hardwriting must be proved, (245) 
and the party is not at  liberty to disregard this preordained evi- 
dencc and prove that the obligor or maker of the instrumerrt had ad- 
mitted that he executed it, unless such admission be what is called "an 
admission in the cause," made expressly for the purpose of dispensing 
with thc production of the subscribiiig witness. 

According to this principlr of evidcnce, the l~laintiff ought not to have 
been allowed to proceed with his (lase by attempting to show alimndc the 
quantit.y of rice, until proof was made on his part of his inability to 
produce the receipt. I n  this case, out of abundant caution, tlie defendant 
had given him notice to produce it, and still he  was allowed to proceed, 
and, in effect, attempt to prove the contents of the receipt, to wit, the 
number of bushe!s of rice that he had delivered a t  the mill. 

3. His IIonor was of opinion that the demand for 2,300 bushels of 
ricc, and the defendant's reply, "it was nothing more than he expected," 
was evidence of the quantity. Apart from the considc~ations above 
stated, wcJ do not agree with his Honor in this view of the cvidence. I t  
is very difficult to draw a line between slight evidcnw arid no evidence 
at all ; but taken in connection with the fact, d e p o d  to by the witness, 
Pettiway, who made the demand and proves the reply, taht Wade was the 

187 



I N  THE SUPREME COURT. 153 

active partner and superintcndcd the mill (so that thc defendant could 
not be supposed to know the quantity of rice delivered by the customers), 
i t  seems to us to be a strained construction to give these words of the 
defendant any reference to the quantity of rice, and they are fully satis- 
fied when taken in their ordinary sense, to mcan that thc defendant 
was not surprised by the fact of a demand bcing made as preliminary 
to an action against him; for that the intention of the plaintiff to 
sue him "was nothing morc than he expccted." 

I n  this connection, i t  is proper to rcmark that, although the power 
of thc court to allow an amendment after verdict, so as to incrcase 

thc amount of damages claimed by the writ, is conceded, still in 
(246) most cases i t  should be sparingly exercised. Where, by the long 

pendency of the suit, an amendment becomcs necessary, as in 
ejectrncnt, whcre the term, laid in the demise, expires, or in debt, or 
in assvmpsit. where the interest cxceeds the damages laid in the writ, the 
amendment is matter of course. In actions where there is no particular 
measure of damages, as slandcr, assault and battery, and ncw matter 
occurs to aggravate the offense, e.  g., a repetition of the slander aftcr 
-suit bronght, or relying on the plea of justification, whcrc there is no 
ground for it, or where the wound inflicted takes a dangerous turn, and 
the plaintiff is likely to lose a limb, or the like, thc discretion of the 
court may bc properly appealcd to; but in actions where there is a fixed 
measure of damages, as in our case-the ralue of the rice--a case rarely 
occurs where the purposcs of justice requirc the exercise of this power; 
for every man is presumed to know best his own business, and to claim 
all that he thinks hc is entitled to. I n  such cases this presumption ought 
to be rebuted, and something offercd for the court to amend by; as by 
the production of the receipt and showing thcrebv beyond all question 
a mistake in regard to the quantity of rice. The usual course, however, 
is to allow the plaintiff to remit so much of the damages found as exceed 
the amount claimed, so as to make the verdict fit the writ; Grist v. 
Hodps ,  14 N. C., 203. 

SECOND COUNT. 

1. I n  ~ddi t ion  to the above, which applies to both counts, Wade, the 
partner of the defendant in the mill, had no interest in  this count, as 
i t  was for the breach of a collateral promise. So, he was a competent 
witncss for either party in respect to it, and of course his admissions 
or declarations, wcrc not admissible as evidence against the defendant. 
There was no test of truth, as in this respect they were not against his 
interest, and did not tend to subject him to liability; and this produces 
the incongruit;y of joining the two counts. 
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2. The alleged promise of the defendant was to let the plaintiff 
have "his turn." The witnesses state that a turn was 1,500 (247) 
bushels of rough rice. So, under this count the plaintiff could 
not rccover for any larger amount. 

There is no evidcncc of a consideration to support the promise. I t  was 
suggested on the argument that the promise was made by the defendant, 
in order to induce the plaintiff to send his rice to the mill, or in order 
to kerp him from taking it away after it had been delivcred, as he had 
a right to do by the terms of tlie receipt, and thus the defendant, being 
a part  owner of the mill, had a direct interest. I t  is true, if the defend- 
ant made the promise for citlier of these purposes, there would be a 
consideration; but we are uilable to see any cvidencc of the fact, 
either that the plaintiff did not intend to send his rice to the mill or 
intended to take i t  away, and that the promise was made to induce him 
to change his purpose. On tlie contrary, if permitted "to guess" about 
thc matter, we should suppose that the promise was a voluntary offer 
of kindness on thc part of the defendant to let the plaintiff have his 
turn, in  order to accommodate him by cnabling him to get a portion 
of his crop that much sooner into market. 

4. I l i s  Honor leaves i t  to the jury to say whether the promise was 
made "in contemplation of the imminent risk from fire." There was no 
evidence of this as a matter of fact, and this Court had decided, when 
this case was before i t  at  June Term, 1858 (50 N. C., 301), that i t  could 
not be inferred from the nature of the transaction ((that the contingency 
that the rice might be burnt, if left in the mill, was in  contemplation 
of the parties." On what ground could the jury, o r  any one else, infer 
that the defendant made the promise because he knew there was great 
risk from fire, and if any rice was to be burnt he preferred that i t  

I 

should be his own, rather than the plaintiff's? Or that the plaintiff 
intended, and was willing, in accepting the offer of the defendant's turn, 
to take advantage of such unheard-of generosity? So, notwithstanding 
the opinion of the jury, as it is a mere matter of opinion, and there is 
no evidence in  regard to it, we are disposed to adhere to the 
opinion previously expressed by us. (248) 

The usual practice of this Court is to put its decision on some 
one point presented by the case, and to refrain from the expression of 
an opinion in regard to others that may appear in  the record. This was 
the course taken when the case was here before, and the result is that 
i t  comes back now with more points than ever. On which account, we 
have seen proper to make an exception to our usual practice, and to pass 
on several of the exceptions, presented by the record, with the hope of 
"lopping off some of the points," thereby relieving the next judge who 
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tries :he case from the ernbarrassrnei~t incident to the joirldcr of the 
two counts. 

PEE CUBTAM. Error. 

Cited: Mace v. Rtcmse?j, 74 N. C., 15 ;  Xprncer v. Hamilton, 113 
N.  C., 50, 52; E.rtinguisher Co. v. 22. li?., 137 N.  C., 2 8 1 ;  Tomlinson v. 
iklorgnn, 166 N.  C., 561; Ihnk I ) .  Wilson, 163 N. C., 560. 

WILLIAM K. LANE v. JOHN C. WASHINGTON AND J. D. BURDICK. 

Where a plaintiff declared upon a special contract to provide slaves, hired to 
work upon a railroad, with good accommodations, also an the implied 
contract of bailment to provide them with ordinary accommodations, it 
was Held, that the lodging of the slaves, in the dead of winter, in huts 
built of poles and railroad sills, without door shutters and without 
chinking in the cracks, which were large, and which huts were proved 
to be inferior to others ordinarily used for such purposes on railroads, 
was a breach af the contract as alleged in both counts, and entitled 
plaintiff to recover. 

CASE tried before Saunders, ,J., at Fall Term, 1860, of WIT.SON. 
The plaintiff declared in five counts, as follows: 
First. For  a breach of contract in takirlg the slaves Jack, George, 

Wright, and Abram, below Bear creek. 
Serond. For  a breach of contract in not taking good care of said 

slaves and furnishing them with good accommodations. 
Third. For  breach of the implied contract, arising on the 

(249) bailment, to take ordinary care of the said slaves. 
Fourth. For  the hire of said slaves, Wright, Jack, and George, 

nine days cach, at  eighty cents per day, and for the hire of Abram, six 
days, at eighty cents per day. 

Fifth. For  the hires of said slaves for the times mentioned in the 
fourth count, for what they were worth. 

The title of the plaintiff to the slaves in question was admitted. The 
plaintiff introduced o i ~ e  RaiCord, who testified that prior to the heavy 
snow storm of January, 1857, as the agent of the plaintiff, he hired 
said slaves to the defendants, who were partners in  a contract for mak- 
ing the Atlantic Railroad, at  the rate of eighty cents per day; that they 
were not to be carried below Gear creek, a point on thc line of said 
railroad; that the above contract was made with the defendant Burdick; 
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that on the next day, Burdick told him that he wished to take the said 
slaves below Bear creek, into the edgc of Dover swamp, below Kinston; 
that he (witness) told him that if they werc well taken care of, he 
would as soon they should work there as anywheyc; that Burdick replied 
that they should be well taken care of, as defendants had good accommo- 
dations there for a hundrcd hands; that he (witness) replicd that on 
those terms they might go; that the slaves werc carried off by Burdick 
on that or the next day; that they were gone some eight or ten days, 
when Wright, George, and Jack came home frostbitten; that Wright 
died of pneumonia, about ten days thereafter, and the other two were 
laid up about two months; that he rlcver saw Abram after the hiring, 
but learned that he died in  Kinston; that this was about 29 January, 
1857, a short time after the hcavy snow storm which occurred in that 
month. The witness further testified- that during the week succeeding 
the return of the slaves, he went down to the place where tlrc slaves had 
been a t  work, in the edge of Dover swamp; that he examined the shanties 
erectcd by the defendants for the accommodation of the hands; that 
there was one at  the Heritage place, where the overseer staycd, near 
wbcrc the county road crossed the railroad and on the right hand 
side of the county road going to New Bern; that this was a (260) 
square pen, made of pine poles, with large cracks, through which 
one might thrust his double fists, and scarcely seven feet high; that there 
was no shutter to the door; that the top was flat and covered with plank, 
and that i t  would not shed watcr; that there was no chimney and no 
floor, no bed clothing and no cooking utensils, and that the fire was 
made in the middle of the house. The witness further swore that there 
was another shanty, above the Heritage place, at, Tracey swamp; that 
this one was some thirty or forty feet long, and from sixteen to eighteen 
feet wide, built of pine poles; that there werc large cracks between thc 
poles not half stopped, and loose planks laid down for flooring; that 
along the center of this cabin, a r d  at the distallee of a few feet from 
each other, logs were placcd on the ground, and earth placed between 
them as a place for building fires; that it had no chimney, but instead 
thereof, there was an aperture, three feet wide, at the top of the roof 
for the escape of smoke, but that this shanty had a door to which there 
was a shutter. Witness further stated tbat thcre were other shanties for 
the accommodation of the hands, just below the EIcritaga place, at  the 
distance of a mile' or a mile and a half;  that these latter were made of 
cross ties or sills of pine timber, eight feet long, and from eight to ten 
inches square, used in the construction of the railroad track; tbat 
these ties were placed on top of one another, to the height of some six 
feet, on three sides, thus leaving one end or side entirely open, that the 
covering was also composed of these ties, placed near together, and he 
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saw no other shantics -for the accommodation of hands; that those above 
described were nothing like as good as are ordinarily used on works of 
the kind, and were nothing like as good as an ordinary horse stable. 
Witness further stated that he saw during this visit at  the I-ieritage place, 
one Parrott, an overseer of the defendants on this work; that Parrott  
told him that if he had been well, the slaves in question would have 
been better attended to; "that i t  was a bad chance there anyhow"; that 
Parrott also told him that the slaves stayed "just below there," ~ o i n t i n g  

in the direction of the shanties last described. The witness fur- 
(251) ther stated that he had seen other shanties on the Wilmingto~l 

and Weldon railroad. 
Dr. C. F. Dewey testified that he was called to see the boys, George, 

Wright, and Jack, on 21  January, 1857; that they werc frostbitten- 
George badly-Wright not so bad15 and Jack slightly; that Wright died 
in  about two weeks, of typhoid pneumonia, and that he complained of 
having suffered from excessive cold for two weeks. I-Ie further stated 
that the other two would be more liable to be frostbitten after this. 
Wright had no cold that he could see, at  his first visit. 

One Robertson testified that he had been traveling through there 
some time previous to the snow aforesaid; that he had seen the crosstie 
shanties, and one, which he supposed to be the Tracey swamp shanty, 
which was at  the Heritage place on the right hand side of the stage 
road leading to New Bern; that none of the chinks were shut; that i t  
had no cbi~nney and had a flat roof; and that i t  lacked a great deal of 
being as good as ordinary, and would be a very poor horse stable; that 
these shanties were about ten steps from the road, and that he had never 
been nearer than this to them; that the only other shanties he had ever 
seen for such purposes were on the North Carolina railroad. 

John C. Slocumb stated the conversation between Raiford and Burdick 
to have been as follows: Bnrdick said he would like to take the slaves 
below Kinston, into the edge of Dover swamp. IZaiford asked if they 
had good accommodations. Burdick replied, yes, for a hundrcd hands. 
Raiford replied, if the accornrnodations were good and the hands would 
be well taken care of he would let them go. 

Another witness testified to the same conversation, giving as Raiford's 
last reply that he did not wish the hands so fa r  from home, but would 
not object to their going down for two or three weeks, provided the 
accommodations were good. 

William C. Loftin testified that he lived in Dover, about four miles 
below the I-Teritage place, and had seen these shanties; that he 

(252) had never scen any as poor (sorry) anywhere else, and that they 
werc not as good as an ordinary stable; that the Tracey swamp 

shanty, on the west side of the swamp, had a roof with an opening along 
192 
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the top, some thrce feet wide, that it had large cracks, was made of 
pine logs, and was twenty-five or thirty feet long and fiftecn or eighteen 
feet wide; that the crosstie shanties were about a mile and a half below 
the one just described; that he had four negroes in the defendants' 
employment, who stayed at these shanties, and that two of them were 
frostbitten, though he had heard that one of them had fallen into a 
ditch and remained therc some time; that a t  the time of the snow storm 
the hands of defendants wcrc a t  work on the road, a quarter of a mile 
below thc Heritage place, in the edge of Dover swamp. On cross- 
examination he stated that these shanties did not dcserve the name. 
H e  further statcd that the only other buildings of a like nature he had 
ever seen was as he passed along the linc of railroads after their com- 
pletion, and, also, that he did not examine these shanties till after this 
suit began. H e  further stated that the defendants had no other accom- 
modafions for hands at  or near the edge of the swamp. H e  also stated 
that the Traeey swamp shanty could not be seen from the stage road 
so as to be examincd, and that he did not go near enough to it to see 
how the logs were laid for building the fire or how the planks were laid 
for  sleeping. 

None of the witnesses knew whether the slaves in question had r e  
mained a t  the shanties during the snow, nor when they had left the 
employment of the defendants, nor which of the shanties they occupied, 
except from the conversation between Raiford and Parrott. 

The defendants7 counsel was proceeding to state the defense, when 
his Honor announced that he should instruct the jury, that, upon the 
plaintiff's own evidence, there was no breach of the contract declared 
on in  the first, second, and third counts, and no want of ordinary care. 
That on the fourth count, there was a special contract of hiring, arid 
thc plaintiff was entitled to recover at  the rate of eighty cents per 
day for cach slave while in the defendants7 employment, if the (253) 
witnesses were to be believed. The case was then put to the jury, 
when his Honor charged them as above set forth. Plaintiff exccpted to 
this charge. The jury found for the defendants on the first, second, 
and third counts, as also on the fifth, and for the plaintiff on the fourth 
($25). There was a judgment for the plaintiff for $25, from which 
ho appealed to this Court. 

Strong and Dortch for plaintiff. 
McRae for defendants. 

BATTLE, J. The second count of the plaintiff's declaration was for  
a breach of the contract, alleged to have been made by the defendants, 
to take good care of certain slaves whom they had hired, and t o  
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furnish them with good accommodations. And the third was for a 
breach of the implied contract, arising from the bailment, to take ordi- 
nary care of the slaves. Upon this testimony given on the part of the 
plaintifl' in  support of these counts, the presiding Judge held that, 
taking i t  to be all true, i t  did not prove a breach of either of them, and 
that, therefore, the plaintiff could not rccovcr upon either of them. 
The opinion of his Honor, expressed thus generally in relation to the 
testimony given by all the witnesses who were examined for the plaintiff, 
cannot be sustained, if any one or more of them testified to a statement 
of facts which in law made out a case of a neglect of the defendants to 
take good care, of, and furnish good accommodations to, the slaves in 
question, as applicable to the second count; or of a want of ordinary 
care, as applicable to the third count. 

A critical examination of the statements of each of the witnesses who 
testificd as to the kind and condition of the huts or shanties in which 
the slaves lodged a t  thc time when they were injured has brought us 
to the conclusion that at least two, if not more of them, prove a breach 
of both the counts. The only case relied on by the counsel for the 
defendants in support of his Honor's opinion is  that of X2ocurnb v. 

Washington, 51 N. C., 357. A reference to the questions dis- 
(254) cussed and decided in  that casc will show that, if i t  does not 

actually oppose, i t  at  least yields no support to the propo- 
sition for which i t  is cited. I n  the course of the trial in  that case the 
second couilt of the declaration, which was for want oi" proper care in 
keeping and pro-iding for certain slaves hired to work on a railroad, 
the defendants offered to prove "that tho nature of the railroad work 
kept the hands but a short time a t  any one place; that the shanty as- 
signed to the hands at  tlrc place in  question was as good as those usually 
erected for the business," which testimony was rejected by the presiding 
judge. This Court held that the testimony ought to have been admitted, 
giving therefor the following reasons: "The defendants were bound to 
ordinary care, that is, such care as prudent men generally, under the 
same circumstances and engaged in the same business, take of their 
own slaves. Hcnce, i t  became material in this case to show what was 
the degrre oi  care genrrally practiced by the persons engaged in making 
railroad embankments and excavations, in respect to the lodging of their 
own slaves employed in  the work. For, certainly, one who hires himself 
o r  his slave to serve in a particular employment must be supposed to 
understand the usages and ordinary risks in  that employment and to 
contract in reference to them." I n  the case now before us, the witnesses 
were permitted to describe the kind and condition of the huts or shanties 
in which the plaintiff's slaves were lodgcd, and each one who speaks on 
that subject says they were inferior to those, ordinarily provided for 
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slave laborers on railroads. Mr. Raiford says that the accommodation 
for the railroad hands "were nothing like as good as are ordinarily used 
on works of the kind, and were nothing like as good as an ordinary horse 
stable." Mr. Robinson says that those he saw a t  the lleritage place 
"lackcd a great deal of being as good as ordinary-they would be very 
poor horse stables." I Ie  said further that they did not look to be as 
good as those he had seen on the North Carolina lhilroad. Mr. Loftin 
states that "he ncver saw any shanties anywhere else as poor (sorry) as 
those a t  the Heritage place-that the latter were not as good as 
an ordinary horse stable." On cross-examination, he said that (255) 
the shanties did not deserve the name. I t  is stated in the bill of 
exceptions that none o l  the witnesses knew whether the slaves in  question 
had rcmaincd at  the shanties during the snow, or the time when they 
had left the employment of the defendant, nor which of the shanties 
they occupied, except from the conversation between Raiford and Par- 
rott. I n  these respects, this case differs materially from that of Slocumb 
v. Washington, above referred to, in which i t  appeared affirmatively 
that the plaintiff's slaves,were frostbitten and injured, not by remaining 
in their hut, where other slavcs were proved to have remained during 
the snow storm, and thereby kept themselves unharmed, "but on their 
journey to their master's in another county, undertaken and performed 
without the direction of the defendants and against the orders of the 
manager." I n  this case W. C. Loftin statcd that he had four hands 
in  the defendants' employmcnt who stayed a t  these shanties during the 
snow, and that two of them were frostbitten, though he had heard that 
one of these two had fallen into a ditch and remained there some time. 

The result of our examination of the testimony is that the lodging 
of the plaintiff's slaves in any of the shanties described by the witnesses 
was not the taking such care of them as a man of ordinary prudence 
would take of his own slaves employed in  similar business, much 
less, was it the taking good care of them and furnishing them with good 
accommodations. For  the error committed by his Honor in his in- 
structions in relation to the second and third counts there must be a 
reversal of the judgment and the grant of a venire de novo ,  and this 
rendcrs i t  unnecessary for us to notice pkrticularlg the other points made 
in  the case. The reversal of the judgmcnt in the plaintiff's favor, on 
thc fourth count, follows necessarily from the grant of a new trial to 
him on the second and third. 

PEI~ C~URIAM. V e n i r e  de  novo .  
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(256) 
THOMAS S. ASHE AND JOHNSON R. HARGRAVE V. 

EDWARD H. STREATOR ~r AL. 

1. All courts have the inherent power to revise and amend their records and 
make them conform to the truth. 

2. The power of the county courls to amend their records is a discretionary 
power, subject to be reviewed by the Superior Court on an appeal; but 
the Supreme Court has no power to examine into the correctness of 
the exercise of such discretion in the courts below. 

3. Where, however, the Superior Court erroneously decided that a county 
court had no power to make an amendment, it was Iield, that this 
court, on appeal, would correct such error. 

APTEAT, from a motion to amend, heard before French, J., at last 
Fall  Term of ANSON. 

This was a motion in the county court of Anson, for leave to amend 
the record of that court, made at  April Term, 1859, in  the case of 
Thomas S. Ashe and Johnson R. Hargravc v. Edward H. Streator, 
Benjamin C. Hutchinson, Thomas W. Kendall, Charles E. Smith, and 
George A. Smith. It appeared by the records of the said county court 
that the plaintiffs at  that term obtained a judgment against all these 
defendants, from which they all appealed. I n  the Superior Court, at  
Fall  Term, 1859, the judgment was affirmed, and an execution issued 
to March Term, 1860. The execution was stayed in the Superior Court, 
and has not yet been satisfied. At  April Term, 1860, of Anson County 
court, Thomas W. Kendall, Charles E. Smith, and George A. Smith, 
through their counsel, moved to amend the record of the April Term, 
1859, of that court so as to show that only Edward H. Streator and 
Benjamin C. Hutchinson appealed to the Superior Court. The county 
court, after hearing testimony and the argument of counsel on both 
sides, allowed the motion, and Samuel Smith, Jr., and John Stacy, the 
surctics to the appeal from the county to the Superior Court, prayed an 
appeal to the Superior Court. 

His  Honor, in the Superior Court, disallowed the motion, on the 
ground that the county court h d  no power to make the amendment, 

from which ruling defendants Kendall, George A. Smith, and 
(25'7) Charles E. Smith, appealed to this Court. 

McGorEle a d  Strange for plaintifis. 
R. H. Battle for. defendants. 

MANLY, J. The question made in the case is as to the power of the 
county court to amend its records of a previous term. 
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Upon an appeal to the Superior Court from the court below, the 
former, without revising the discretion of the county court, held that that 
court did not have the power and, consequently, reversed its judgment, 
and from this decision of the Superior Court, there was an appeal to 
this Court. There is error in the decision of the Superior Court. 

No facts are stated i n  the case that would deprive the county court of 
the discretionary power, inherent in all courts, to revise its records and 
make them confornl to the truth. I n  Phillips v. Higdon, 44 N. C., 
380, the power of amendment residing in the courts of North Carolina 
is fully and distinctly stated, and the case now before us falls clearly 
within the limits of the power there defined. 

I t  is a mistake to supposc that interests have vested under the record 
as i t  stands that prevent an amendment. The persons whose interests 
are affected are parties to the record. They are bound to know the 
truth of thc transactions as to which the record speaks-to act upon the 
truth, as i t  happened, and upon Ihe expectation that the record will be 
made to speak truly. No party has a right to complain, and no other 
person has an interest that will be prejudiced. 

So m ~ x h  for the power of the county court. Whether they have 
exercised the power with discrction i t  is not our province to say, nor 
have we the means of knowing. 

Instead, therefore, of dismissing the application for the want of 
power, the Superior Court ought to havc entertained jurisdiction of it, 
and considered i t  as a matter addressed to its sound legal discretion. 
The excrcise of discretionary powers in  the county courts is subject to 
be revised in the Superior. I n  this Court we have no such revis- 
ing power, and havk taken cognizance of this case only in conse- 
quence of the error i n  law of the court in holding i t  had no (258) 
power. 

This opinion should be certified to the Superior Court, that i t  may 
proceed to adjudge the matter before i t  by the appeal, according to its 
discretion, and the course of the court. 

PER CURIAM. Reversed. 

C i t ~ d :  B~nnett  v. Taylor, post, 283; Bank v. McArthur, 82 N.  C., 
109; Perry a. Adams, 83 N. C., 267; 8. I ) .  Warren, 95 N. C., 676. 
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PETER ADAMS v. PYLADES SMALLWOOD. 

Where two fi. fas. had been issued to different counties on the same judgment, 
and one had been satisfied before the return term, it was Held, in order 
to vacate a sale made of the defendant's land on the return day, under 
the second execution, to be competent for the court to quash and set 
aside such second execution. 

MOTION to set aside an execution, beforc Saunders, J., at last Fall 
Term of GUILPOXD. 

The facts arc these : Peter Adarns obtaincd a judgment against Pylades 
Smallwood and Joab IXiatt a t  February Term, 1860, of GuiIford County 
court, for $285. Two fieg fucinses issued upon said judgment, return- 
able to May Term, 1860, one directed to the sheriff of IIalifax where 
the defendant Smallwood lived, which was returned on Wednesday 
of the return term "satisfied," and tho money paid into oflice; thc other 
issued to the sheriff of Guilford, who levied the same on a house and 
lot, and having advertised the same according to law, exposed it to sale 
as the property of Smallwood on Monday of May Term, 1860, when 
M. D. Smith became the last and highest bidder, at  the price of $560. 

On Saturday of the said term, Adams, having rcceived his debt on 
the execution to Halifax, moved the court to set aside and vacate the 

fi. fa. directed to the sl~eriff of Guilford. 
(259) This motion was opposed by Smith, who had purchased the 

property under it, but was allowed by the Court. Smith was 
permitted to appeal to the Superior Court, and in that court the same 
motion was made and allowed by the court, from which ruling, Smith 
appealed to this Court. 

Morehead and Qorrell for plaktifl. 
Scott for  defendant. 

MANLY, J. I t  is believed to.bc within the power of a plaintiff who 
has judgment to sue out a writ of Peli facias and before return day, 
nothing being donc, to return i t  into the office and sue out another, but 
i t  is not within his power to take two writs a t  the same time, without 
special leave from the court. I t  was, therefore, irregular and without 
any warrant of law, that the two writs of fieri fncias were sued out in  
this case. All that is decided, as we conceive, in McNair ?I. Ragland, 
13 N. C., 42, is in conformity with the above. 

I t  was competent, therefore, for the court, upon its own motion, to 
have quashed at least one of the writs. I t  was especially proper for it 
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BRYAN v. THE ENTERPXISE. 

to do so after one was satisfied. The judgment thereby became extinct, 
and the fieri facias was consequently deprived of all legal vitality. 

I t  might, occasionally, conduce to thc ends of justice to be allowed - 
to take out more than onc execution a t  a time; and, upon proper sug- 
gestions as to its expediency and satisfactory assurances that i t  would 
not be urged for the purposes of oppression or fraud, the court would 
allow it. The writs in such case would bc put into action upon the 
responsibility of the party suing them out, but this responsibility would 
not dispense the court from the duty of seeing that the objects were ap- 
parently legitimate and from guarding, as f a r  as possible, against a 
misuse of the process. I t  is a power, in  other words, which the Court 
ought to put into the hands of the plaintiffs sparingly and with caution. 

Pm CUEIAM. Affirmed. 

Q i t ~ d :  Renna t t  v. Tay lor ,  post, 283. 

ELIAS BRYAN v. THE STEAMER ENTERPRISE. 
(2602 

1. Where an attachment was sued out against the owner of a vessel, under 
sections 27 and 28, of chapter 7, Revised Code, it was Held, tha t  a 
prosecution bond, made payable to the "owner" of the vessel, by 
that  description, was sufficient. 

2. Section 6 of chapter 7, Revised Code, authorizing the sale of perishable 
articles levied on under an attachment, applies only t o  cases of orig- 
inal attachment, and not to those against vessels authorized by sec- 
tions 27 and 28, chapter 7, Revised Code; and it was Held, there- 
fore, that  a sale, by the sheriff, of a vessel so levied on under this  act 
was void, and did not discontinue the suit. 

ATTACHMENT under the statute, Rev. Code, ch. 7, sees. 27 and 28, to 
subject a vessel to the payment of a debt for work done by plaintiff on 
said vcssel, tried before B a i l q ,  J., at Spring Term, 1860, of CHATHAM. 

The following is  a copy of the amdavit and the prosecution bond: 

NORTH CAROLINA-CFIATHAM COUNTY. 
Elias Bryan maketh oath before me, one of the justices of the said 

county and State aforesaid, that the steamer Enterprise  is indebted to 
him in the sum of $180.47, to the best of his knowledge and belief, for 
work and labor done upon, and provisions furnished to, the steamer 
Enterprise .  

Sworn to and subscribed before me this 6 August, 1857. 
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NORTH (~AROI,INA-CHATHAM COURTTY. 
Know all nien by thcsc presents, that we, Elias Bryan and John W. 

Scott, are held and bound unto the owner of the steamer Enterprise 
in the sum of $380.95, to be paid to him, his heirs, executors, adniinis- - 

trators, and assigns. The condition of the above obligation is such that, 
whereas, the above bounden Elias Bryan hath this day prayed an 
attachment in his favor against the steamer Enterprise for the sum 

of $190.47, and hath obtained the same, returnable to the Superior 
(261) Court of Law, to be held at  the courthouse in  Pittsborough on 

the third Monday in  September, 1857. Now, if the said Bryan 
shall prosecute his said suit with effect, or in case he fail therein, shall 
well and truly pay and satisfy to the said defendant all such costs and 
damages as shall be recovered against said plaintiff, his heirs, executors 
and administrators, in  any suit or suits which may be hereafter brought 
for wrongfully suing out said attachment, then this gbligation to be void ; 
otherwise to remain in full force and virtue. 

The attachment issued and the sheriff returned i t  with an endorsement 
thereon, setting out that he had levied the same upon the steamer 
Enterprise, and that the vessel having remained in  his possession for 
thirty days unreplevied, he had, upon the certificate of three freeholders 
that the said vessel was perishable property, sold thc same to the highest 
bidder. 

Upon the return of the writ and bond to the Superior Court at  Fall 
Term, 1858, one William P. Elliott intervened for his interest in  the 
vessel and filed a plea in abatement, praying to have the attachment 
quashed, for the reason that the same "had been issued without bond 
taken and returned according to the provision of the act of Assembly 
in such case made and provided." 

To this plea in abatement there was a replication by plaintiff, setting 
out the substance of the above recited bond. There was a demurrer to 
the-replication and a joindcr in demurrer by the plaintiff. 

Upon the argument i t  was adjudged by the Court that the demurrer 
bo sustained, the plea held good, and attachment quashed. Plaintiff 
appealed to this Court. 

Cantwell and Bowze: for plaintiff 
Phillips for def endaant. 

BATTLE, J. The last two sections of our attachment law, as  contained 
in  chapter 7, Rev. Code, were intended to give a lien "on any ship, 

steamboat, or other vessel, for or on account of any work done or 
(262) materials furnished," etc., in favor of those who might do the 
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work or furnish the materials, etc., and to provide the mode of 
procecding by which that lien should be made effectual. Rev. Code, 
ch. 7, sees. 27 and 28. Among the provisions for this end, i t  is declared 
that any creditor who intends to avail himself of the remedy shall, by 
himself or his agent or attorney, before suing out his attachment, "first 
verify his debt and the manner in  which i t  was contracted, by aifida~it, 
and shall cnter into bond, conditioned for the indemnity of the defend- 
ant  in the manner provided by law." The plea in abatement put in by 
the owner of the steamboat, who intervenes to protect his interwt, 
brings u p  for consideration the question as to whom this bond for the 
indemnity of the defendant shall be made payable. 

I t  is manifest that the proceeding under this statute is one in. rem, 
and we, accordingly, so held in Cameron v. Brig Marcellus, 48 N.  C., 83. 
I t  is equally clear that the owner of the vessel or steamboat, or any other 
person claiming an interest in her, may int'ervene and have himself 
made a party defendant, for the purpose of protecting that interest, 
as we held in the same case. The person who came in and was made 
party in  this ease contends that he is the proper defendant and that the 
bond which the plaintiff gave upon taking out his attachment should 
not have been made payable "to the owner of the steamer Enterprise," 
but "to the defendant," or, perhaps more properly, "to the person who 
shall become defendant." I t  is very certain that the bond cannot be 
made payable to any particular person by name, because the proceeding 
being in rem, there is no such person to receive it, or for whom the 
magistrate who issues the attachment can accept it. To make i t  payable 
as contended for by the defendant involves a technical difficulty which, 
if possible, ought to be avoided. A bond, being a deed or instrument 
under seal, must be made to some obligee, to whom or for whom i t  
may be delivered. Marsh 11. BrooLs, 33 N. C., 409; Latharn v. 
Respass, 44 N.  C., 138 ; Gregory 11. Doziw, 5 1  N .  C., 4. Now, in (263) 
a case like the present, the bond when i t  is given cannot be made 
to "the defendant" as a certain obligee because there is no defendant 
who can be described by his Christian and surname or simply by the 
description of "defendant." But there is  always some person who is 
the owner of the vessel or steamboat, and to him by the description of 
"owner7' the bond may be made payable, and for him the magistrate may 
accept the delivery of i t  from the plaintiff. Should the absolute owner 
intervene, he may, of course, have a remedy on the bond in case of its 
breach. and we think that any person who can show a sufficient interest 
in the vessel or stcamboat to be permitted by the court to intervene for 
that interest will be taken to be "the owner," for the purpose of a remedy 
on the bond. Our opinion, then, is this that the plea in  abatement 
cannot be sustained. 
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MARCII v. GEIFFITH. 

But  the defendant through his counsel has raised an objection in the 
argument here, that the plaintiff's action was discontinued by the sale 
of the boat, upon the ground that the thing attached being gone there 
was nothing to keep the case in court. We are satisfied that the sixth 
section of the attachment law, which provides for the sale of perishable 
articles, applies only to cases of original attachment and not to those 
against vessels and steamboats, authorized by the 27th and 28th sections 
of the act. The sheriff, therefore, had no authority to sell, and his sale 
was, consequently, null and void and left the boat in the same condition 
in  which it was before. I t  does not appear that the sale was made a t  
the instance of the plaintiff, but if it had been, i t  could not, being void, 
have the effect to discontinue the proceeding. The judgment must be 
reversed. and a procedendo issued. 

PER CURIAM. Reversed. 

Cited: Scott v. Elliott, 61  N. C., 104; s. c., 63 N. C., 217. 

(264) 
WILLIAM B. MARCH v. DANIEL GRIFFITH ET AL. 

Where upon an appeal from the county to the Superior Court the suit pended 
for three terms in the latter court, when a motion was made to dismiss 
the appeal for defects in the appeal bond, it was Held,  that the ap- 
pellant might, as a matter of right, file a sufficient bond and prosecute 
his appeal, and that an order of the court below dismissing the appeal 
was a proper subject for the revision of this Court. 

PETITION for the portion of land among several tenants in common, 
brought up by appeal from the county court, and heard before Dick, J., 
at Fall  Term, 1860, of DA~IE.  

The petition was filed a t  June Term, 1858, of Davie County court, 
where i t  pended till December Term, 1858, of that court, when, upon a 
hearing of the cause, the court ordered the petition to be dismissed, and 
from this ruling plaintiff appealed to the Superior Court, and filed an 
appeal bond, with D. M. Furches as his security, but which was not 
signed by the appellant. The cause pended in the Superior Court until 
Fal l  Term, 1860, when defendants moved to dismiss the appeal for the 
above recited defect in the appeal bond, together with other defects. 
The appellant then offered to put in any bond the court might require, 
but his Honor adjudged the bond void and dismissed the petition, from 
.\vhich order petitioner appealed to this Court. 

2on9r. Thomas J. Wilson for p?t"t' 
Clement for defendants. 
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MANLY, J. The question in this case is whether the dismissal of 
the case in  the Superior Court was matter of discretion in  that court, 
for if so, we cannot revise i t  in  this. 

The appeal was taken at  the December Term of Davie County court, 
1858. The appeal, therefore, was to the Spring Term of the Superior 
Court, 1859. 

The motion to dismiss for defects in the appeal bond was made at  Fall 
Term, 1860. The plaintiff met the motion by an  offer to put in  
such a bond as the court might require. But the court held the (265) 
bond that had been given void, and refused to accept another. 

With regard to bonds for appeals, the appellate court has an unques- 
tioned right to require that they shall be in form, of sufficient amounts 
to cover the accumulating costs, and that there shall be responsible 
sureties to thc same; and if at  any stage of a cause a deficiency in any 
of these respects be discovered, it is in the power of the court to have 
them amended or renewed; and questions as to the sufficiency of the 
bond, in respect to the amount, the solvency of the sureties, or as to 
the occasion and time or manner of putting in  another security; are 
purely matters of discretion. But there are boundaries to this discre- 
tion, and we take it, when a suit is permitted to go up to. the Superior 
Court with an insufficient bond, and to pass three terms of the court 
i n  that condition, thc appellant has a right, upon a decision of the 
court against the bond, then and there to put in another, such as the 
court may approve. To hold otherwise would lead to absurdity; for, 
if me suppose the objection to the bond to be on account of some techni- 
cality about which counselors differ, or because the sureties have become 
insolvent, the first knowledge which appellant could have of the sound- 
ness of the objections would be the judgment of the court declaring the 
same, and dismissing his suit. H e  would, therefore, be put out of 
court without laches or default on his part. The most stringent re- 
quirement in  such case would be to declare the insufficiency and require 

I a proper bond instant~r. 
The plaintiff had a right to have such an opportunity tendered him. 
We think there was error, therefore, in refusing to accept the plain- 

tiff'~ bond when i t  was offered. The range of the court's discretion in 
that particular was transcended. 

The case may be presented in  another point of view. I n  Wallace v. 
I Corbit, 26 N. C., 45, we find the principle established that an appeal 

bond is not necessary to give jurisdiction to the appellate court; that 
such bond may be waived expressly or impliedly, and the court 
in such cage will proceed without it. The plaintiff by putting (266) 
in an instrument which he considered and which was taken as a 
bond, showed his purpose to prosecute the suit. Defendants acquiesce, 
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and put in pleas in the Superior Court, and i t  is afterwards continued 
at two terms. A peremptory dismission of the suit, i t  seems to us, 
is a violation of the rights of the parties undcr this waiver of the bond. 
I t  is a surprise which i t  would be highly unjust to permit-which cannot 
be done, as we think, except upon notice and opportunity offered the 
parties to put thcmsclves, in rcspect to each other, upon their strict 
legal rights. 

With respect to the merits of this petition, we exprcss no opinion. 
What may be the respective interests of the parties in the land, and 
what the effect of an actual partition upon these interests, we leave to 
the considcratiorr of the court below, upon the proofs. 

There is error in the order of the Superior Court, and it should, 
therefore he reversed, and the court should take a proper bond for 
securing the defendants' costs, and proceed in the cause according to the 
course of the court. 

PEE CURIAM. Reversed. 

JAMES H. CATES v. JEFFERSON WHITFIELD. 

Where an action of detinue was brought for a female slave, and the case com- 
ing to the Supreme Court by appeal, a judgment was rendered here for 
the recovery of such slave, i t  was Held, that the plaintiff was entitled 
to a scire faeias from this Court for the defendant to show cause why 
execution should not issue for a child of such female slave, born after 
the commencement of the suit and before the final judgment. 

(26'7) SCIEE I~'APIAS issinng from this court  fos the defendant to 
show muse why the plaintiff should not have execution for the 

recovery and delivery of a slave named Benry. An action of detinue 
has been begun in behalf of the plaintiff against the defendant in the 
Superior Court of the county of Person for the detention of certain 
slaves, and amongst others, a fcmale named Eliza, which, after pending 
several terms below, was brought to this Court by appcal, and the 
plaintiff, at June Term, 1860, had a judgment that he have and recover 
the said slaves, including the said female slave, Eliza. The s c i m  facias 
sets out that during the ~endency  of this suit in the said Superior Court 
of Person, and before the judgment in this Court, the female slave, 
Eliza, was delivered of thc said ITenry, and the process is for the 
purpose of having cxecution for the delivery to the plaintiff of this 
slave. On the return of thc sei. fa. to this Court the defendant appcared 
and contested the plaintiff's right to this remedy, contending that if 
he was entitled to the slave a t  all, i t  could only be recovered in another 
action commenced in the courts below. 
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G r a h a m  for plaintiff. 
Aeade  and  IiTowle for d ~ f e n d a n t .  

RATTT~E, J. We are clearly of opinion that the plaintiff is cntitled 
to recover the infant slave, who was born after the commenccment of 
the action of det inue,  i n  which he had judgment in  this Court against 
thc defendant, for the mother; and that a scire facias issued against the 
defendant is the proper rcmcdy. I t  is not denied that in a propw 
case the Supreme Court may issue a s c i w  facias, as the power to do so 
is expressly confcrred by section 6. chaptcr 33, Revised Code. The 
enforcement of one of its own judgments must be admitted to be a 
proper case for {he issuing of the writ by the court, and we shall show 
prescntly that the object of the s c i m  fncius in  the present case is only 
to make effectual and complete the enforccmcnt of a judgment which i t  
has heretoforc rendcrcd. Jones  v. McLaur in ,  52 N.  C., 392, has no 
bearing, because that was a scire facias against bail, which was (268) 
an original proceeding against persons who had not becrl there- 
tofore before the court, and which, therefore, as an original proceeding, 
could not he commenced in a court which, in relation to that matter, 
had only appellate jurisdiction. 

That the issue of a female slave which is born after the commence- 
ment of an action of detirtnre for  the mother is embraced in the judg- 
ment which may be obtained for the mother, appears from what was 
held by the Court in V i n e s  v. Brownrigg,  18 N.  C., 239. I t  was there 
decided that if upon a judgment in det inue for slaves the execution is  
satisfied by the payment of the assessed value by the defendant and its 
receipt by the plaintiff, the title to the property will be transferred to 
the defendant by relation to the time of the verdict and judgment; and 
the issuc born of said slaves betwecn the rcndition of the judgment and 
the satisfaction of the execution will, of conscquence, belong to him. 
And why would the issue belong to the defendant, who had paid the 
asscsscd value of the slaves to the plaintiff, who had reccived it instead 
of the slaves themsehcs, unless they were embraced in the judgment? 
This being so, if the plaintiff, instead of receiving the value of the slaves, 
had insisted upon his right to have the slaves themselves delivcrcd under 
his exrcution, and the mother, only, had been taken by the shcriff and 
delivered to him, he certainly could have issued a scire facias with a 
view to the enforcement, by another execution, of the residue of his 
judgment. I n  the case now before us the issue was born before the 
judgment, though after the commenccment of the suit, but we cannot 
see how that can differ this case in principle from the case where they are 
born after the judgment. I n  either case the issue must be regarded 
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as incidental to the subject-matter of the litigation, and as such must 
follow the principal. 

In V i n e s  21. Brotvnrigg i t  was said by the Court that the plaintiff, if 
he had not recei~ed satisfaction in the payment to him by the defendant 

of the assessed value of the slaves mentioned in the writ and 
(269) judgment, might have sustained an action of detinue for the 

issue. No doubt that is true, but i t  is not said by the Court, nor 
does i t  follow, that the plaintiff might not also have proceeded by a 
scire facias to  recover the issue; and if there be any force in rcasoning 
by analogy, hc had his choice to adopt either remedy. I n  Eriley  v. 
Cherry ,  13 N. C., 2, the plaintiff brought c l ~ t i n u e  against a person 
who had purchased a slave during the pendency of a former action of 
det inue,  and the defendant's counsel contended that he was not bound 
by the former judgment against his vendor, because the plaintiif had 
not issued a scire fncias whcreby to gain the fruit of his former judg- 
ment, by which niodc he admitted hc would have been bound. See 3 
Black. Corn., 413. The Court did not sustain the objection, lout said 
"that a verdict and judgment in an action of det inue are conclusive 
between tlie parties and their privies." I t  appeared, howcvcr; that the 
defendant in illat suit was a purchaser under an execution against the 
defendant in the first suit, which prevented his being a privy. Had he 
purchased from the defendant in  the first suit, during the pendency of 
the litigation, otherwise than under cxecution, it was clearly the opinion 
of the Court that there was no distinction as to the binding effect of 
the first judgment, whetller the plaintiff proceeded against the purchaser 
by another action of d e t i m e  or by a scire facias. So, we think, in the 
present case the plaintiff had his election to bring an action of detinue 
in  the court below, or to issue a s c i ~ e  facias from this Court. 

In coming to this conclusion we have not overlooked Hous ton  V .  Bibb,  
50 N. C., 53, which was cited and relied on by the counsel for the 
defendant. That was an action of r ~ p l e u i n ,  instead of deiinue, and the 
Court founded its opinion upon the express words of the Revised Stat- 
utes, ch. 101, see. 5, which was then in force, that the children of the 
female slave born during the pendency of the action were not embraced 

in the recovery. Our opinion, then, is that the plaintiff is entitled 
(270) to a judqment and execution, according to his scire f a c i a .  

PER CURIAK Judgment according to the scire facias. 

Ci ted:  Dancy  11. Duncan, 96 N .  C., 116. 
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JOHN F. HERRING v. WILLIAM R. UTLEY. 

1. Where in an action against the owner of a dray in the town of Wilmington, 
brought to recover the value of a trunk lost from the defendant's dray, 
it was sought to charge the defendant as a common carrier, it was Held 
competent for the plaintiff to prove that it was the duty of draymen 
in Wilmington to carry baggage. 

2. Whether the owner of a lost trunk can be admitted to prove by his own 
oath the contents of the trunk lost, quere. 

CASE against the defendant as a common carrier, to recover damages 
for the loss of the plaintiff's trunk, tried before French, J., a t  Fall  Term, 
1860, of NEW I~ANOVER. 

I t  was in  evidence that the defendant had two licensed drays in the 
town of Wilmington and one unlicensed dray. It was further in evi- 
dence that plaintiff asked defendant what he was going to do about 
his trunk, which was lost out of his dray; that defendant said he was 
willing to pay him $40, and that the offer was -rejected by the plaintiff. 

Plaintiff offered to prove that i t  was the duty of draymen in Wilming- 
ton to carry baggage. Defendant objected to this testimony, and the 
court sustained the objection. Plaintiff excepted. 

The counsel for the defendant then offered to introduce the plaintiff 
to prove the contents of the trunk. Defendant objected. The objection 
was sustained by the court. Plaintiff excepted. 

The court having intimated the opinion that there was no evidrncc 
to charge the defendant as a common carrier, plaintiff submitted 
to a nonsuit and appealed. (271 

Bail~er for plaintiff. 
Strange for def enclant. 

MANLY, J. Without deciding, at  present, the other question of 
evidence appearing upon the record, there is one which was erroneously 
ruled below, and npon which plaintiff is entitled to a venire de novo. 

It was proposed on the part of the plaintiff to prove that i t  was the 
duty of draymen in  Wilmington to carry baggage. It is not stated 
how i t  was to be proved, but supposing i t  to be by competent testimony, 
i t  was certainly pertinent and proper. 

The case states as a fact that defendant had three drays in the town, 
two licensed and one unlicensed, and there was evidence tending to show 
that plaintiff's baggage had been lost from some dray of defendant. 
I t  was the point, therefore, in the cause whether drays, licensed or 
unlicensed, in  Wilminglon are accustomed to carry baggage, or hold 
themselves out as common carriers of the same. I f  accustomed to carry, 
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i t  was their duty, and if their duty, they are common carriers, and 
subject to the responsibility of that class of public servants. 

By the term baggage, used in the case, we understand the ordinary 
outfit of a trunk or hag or both, of a traveler, as distinguished from sacks, 
bales, casks, and boxes of produce and merchandise appertaining to the 
trade of the towi~. I t  is possible that draymen may be used as common 
carriers In one of thme departments of service only, or in both. These 
are proprr subjects for proof. 

Our attention has been directed to the statement that two of the de- 
fendant's drays were licensed. We are not informed what is  the purport 
of the license spoken of, and are unable, therefore, to see the full 
significance of the statement. I f  the license be to carry for the public, 

on thc streets of Wilmington, i t  would seem to present, then, a 
(272) question whether their range of duties was restricted or unre- 

stricted, as already suggested. 
With respect to the other questions of evidence, as to the competency 

of plaintiff to prove the contents of his trunk, we prefer not to decide 
it, except it comes necessarily into judgment. I t  is a new and important 
application of a principle, viz., of evidence from a party made proper, 
ex necessitate, and ought to be engrafted upon the jurisprudence of the 
State; if a t  all, by the courts after full consideration. 

PER CURIAM. Reversed. 

PASCHAL McCOY v. THEi JUSTICES O F  HARNETT. 

1. A contract for erecting a public building, made with a committee appointed 
by the justices of a county, when performed by the contractpr, must 
be fulfilled by the justices, although early in the progress of the work 
they had dismissed the committee, and endeavored to rescind the order 
appointing it, and had given notice to the contractor not to proceed. 

2. Where a contractor to erect a public building, after the dismission of the 
committee through whom the contract was made, and a rescission of 
the order appointing it, and a notice by the justices not to go on with 
the building; still continued to act under such committee, and by its 
directions made material departures from the specifications in the con- 
tract, it was Held, that though he completed the building within the 
time specified, yet he was not entitled to recover the price agreed to 
be paid. 

MANDAMUS heard befora F r e n c h ,  ,T., at the last Fall  Term of CUMBER- 
LAND. 

The application was to compel the justices of Harnett to pay the 
plaintiff for building a jail. The cause was before this Court at  June 
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Term, 1858 (50 N. C., 265), a r ~ d  again a t  Junc Term, 1859 (51 N. C., 
4S8), on which occasion several po~nts  referring to the pleadings were 
decided, and by referellee to which reports a full history of the 
case irray be gathered. The contract made by the plaintiff with (273) 
t21c defendants, the several orders made by the justices, and marly 
other facts not material to the view finally taken of the case, are tlrcre 
set out. The facts upon which the case is determined are fully'recited 
2nd commented on in the opinion delivered by the Chief Justice, and 
therefore need riot be repeated here. 111 the court below certain issues 
which had bcen previously made up were submitted to a jury. These 
were : 

1. Was there a valid and legal contract made on the part of the 
co~lnty of Harnett, by the committee of public buildings, with the 
petitioner, for the building of s jail for the said county? 

2. Was the jail built according to contract? 
3. I f  not built according to the specifications arid terms of contract, 

was the departure in the plan or arrangement of the work allowed and 
directed by persons authorized to make a change? 

4. Was the jail received by the committee of public buildings? 
The jury responded to the first, third, and fourth interrogatories, in 

the affirmative, and to t l ~ e  second in the negative. 
Exceptions were taken to the testimony offered, and to the charge 

of the judge, but the matters involved in these issues being looked upon 
by this Court as questions of law, and improperly submitted to a jury, 
i t  is not deemed necessary to report the exceptions. 

The court ordered a peremptory m a n d a m u s  to issue, and the defend- 
ants appealed. 

Person and Neil1 M c K a y  for 
Strange f o r  defendant.  

PEARSON, C. J. NO material fact is disputed, and the controvcrsy 
depends cntircly on qucstions of law. 

1. At June Term, 1855, the justices appointed a building committee, 
with authority to let out the building of a courthouse and jail. 

2. 111 August, 1855, the building committee made a contract (274) 
with the petitioner for building a jail according to certain speci- 
ficatioi~s, for an agreed price, to be paid by installments as the work 
progressed. 

3. The petitioner immediately commenced the work by collecting 
materials, employing workmen and hands, and laying the foundation 
of the jail. 

4. At September Term, 1855, the building committee made a report, 
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setting forth the contract; whereupon the justices disapproved of the 
contract, discharged the committee, and rescinded the order of June 
term by which the committee was appointed, and notice was given of 
these orders to the petitioner, and he was informed that the justices did 
not wish the jail to be built. 

5. Notwithstarding these orders, the building committce continued 
to act, and the pctitioner undcr their directions went on with the work, 
and had the house done by the time specified in the contract, 1 Novem- 
ber, 1856. 

6. At Decernbcr Term, 1855, the follotving order passed: "Ordered, 
that the treasurer of jublic buildings be authorized to borrow $lO,OOO." 
Also, "Ordcred, that the treasurer of public buildings pay over to Mr. 
Paschal McCoy, $2,000," which he accordingly did. 

7. h r i n g  the progress of the work the building committce, after 
the  orders of Srptember and Il)eccmbcr terms, made several material 
alterations in the plan of the building (which they reserved a right to 
do by a clause in the contract), and the house varies in thcse particu- 
lars from the specifications set out in the original contract. 

8. The building committee rcceivcd the house, and gave a certificate 
that i t  was built according to contract as modified. 

2. The justices refused to rcceive the house or to pay for it. 
After "a return" was made by the justices, the petitioner made three 

"pleas," as they are termcd; neither of these pleas traverse any matter 
of fact, but thereby set out positions of law, from which, as was con- 

tended, i t  followed that the petitioner was entitled to an order for 
(275) a peremptory mandamus-that is : 

1. The contract made by the building committee was valid. 
2. The committee had the powcr to make the changes in the plan 

of the jail. 
3. Thc committee had power to receivc the jail. 
On the face of the rccord, no matter of fact being put in issue, the 

intervention of a jury was uncalled for, and i t  was the duty of the 
court to give judgment on the facts stated. So the issues which were 
aftcrwards mado up and the action of the jury may be treated as 
surplusag~, and the question is, Did his Honor err in  the conclusion that 
the petitioner was entitled to a peremptory mandamus? This Court is 
opinion there is no error. 

1. The contract was certainly valid for  the committee had full power 
and authority to make i t  under the orders of June term, and notwith- 
standing the subsequent action of the justices, if the petitioner had done 
the work and built the jail according to contract, the justices would 
have been bound to pay for i t ;  for, according to an old adage which 
expresses the law very forcibly, "It takes two to make a bargain, and two 
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to unmalic it." I t  was not in  the power of the justices to repudiate the 
contract, and the consent of the petitioner was necessary to rescind it. 

2. The jail was nob built according to contract, and the petitioner 
is forced to rely on the action of the committee, after the order of 
September tcrm discharging i t  and rescinding the order for its appoint- 
ment, in  order to sl~ow that he was authorized to depart from the speci- 
fractions in the original contract, and thus establish the allegation that 
he has pcrformed thc contract on his part. 

This raises the question on which the case turns, Had the justices 
power to discharge the committee and revoke its authority? For, if 
they had, thc subscqucnt action of the committee, in  spite of the justices, 
was wrongful, and the alterations of the original plan were without 
authority and void. As the petitioner was unwilling to rescind the 
contract, and was determined to insist on his legal right to hold (276) 
the justices bound, although he was notified of their unwilling- 
ness to proceed with the building, i t  behooved him to see to i t  that the 
contract was strictly performed on his part, and i t  is his misfortune to 
have lailed to do so undcr a mistaken idea that the committee still had 
power to authorizc him to depart from the specifications. 

That a principal has power to discharge an agent and revoke his 
authority is a proposition too plain to admit of discussion. 

On the argument, scvcral distinctions werc suggested in ordcr to take 
this case out of thc general rule : 

Wherc a contract is entered into by two individuals, if one attempts 
to rcpudiate or does an act by which he is disabled from performing his 
part, the other may pursue one of three modes: he may concur in the 
repudiation and treat thc contract as rcscinded, or he may go on and 
perform his part  and bring an action for the stipulated price, or he 
may forthwith bring an action to recover unliquidated damages for 
breach of the contract. I n  the case of a quasi corporation like the 
justices, the party may agree to rescind, or hc may go on and do the 
work and by mandamus compel the payment of the price, but he cannot 
recover unliquidated damages, as the writ of mandamus does not apply. 
Under the terms of this contract a building committee was necessary in 
order to inspect the work as it progressed, and give certificates for the 
monthly installments; therefore, the justices had no power to discharge 
the committee unless they appointed another within a reasonable time, 
for they would thus disable themselves from performing their part of 
the ocntract, and yet no remedy could be had against them to recover 
unliq~lidated damages. 

Admitting the premises, it shows that the remedy against an individual 
by action is more ample than the remedy against a quasi corporation by 
mandamus; but we are unable to see how i t  proves that a principal 
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cannot discharge an agent. I f  by the terms of the contract a building 
committee was necesarp, the petitioner could by a writ of 

(277) mandamus havc corripcllcd the justices to appoint another set, 
within reasonable time after the first was discharged; or. he might 

have proceeded fo d o  his work amording to the contract, and compelled 
payment of the price, as the justices would not have been at  liberty to 
tako advantage of their own wrong in failing to appoint arlothcr conl- 
mittee. 

Another suggestion on the argument was that by the terms of the 
contract it is to be iinplicd that the petitioner placed reliance ou the 
discretion of the individuals who composed the committee, and, tlierefore, 
the ji~stiees had no right to discharge them. 

Suppose this to be so, or suppose i t  had been expressed in the contract 
that the individuals composing tbt: committee should not be discharged 
by the justices and others put in  their places, i t  would not have had the 
effect of preventing the justices from discharging their agent, although 
probably their doing so would have given the petitionor good ground 
for refusing to procced with the contmct. 

It was also contended on the argument that the orders at  the Decem- 
ber term recognized the existence of the committee, and ratified and 
confirmed their action. 

We are unable to sec how either order is connected with the building 
committee which had heen discharged at the preceding term, or how i t  
could have the effect to resuscitate them or recognize the existence of 
such a committee. The treasurer of public buildings was ordered to 
borrow $10,000, arid he was ordered to pay the petitioncr $2,000. IIow 
could this resuscitate the defunct building committee? And, so fa r  
from having the effect of ratifying and confirming the alterations which 
were afterwards made in the plan of the jail, i t  only furnishes an 
infcrcnce that the $2,000 was considered by the justices as an amount 
propcr to bc paid in  satisfaction of the unliquidated damages which the 
petitioner had incurred by what work he had done on the foun- 
dations, and his outlay in materials and hire of hands up to the time 
whcn he was notified that tho justices did not wish to proceed with the 

work, and had discharged the bllilding committee. H e  then had 
(278) his election, either to accept i t  in satisfaction and rescind the 

contract or accept i t  under protest, as a part payment, and proceed 
to do the work and claim tlic balance of the price. H e  elected the latter, 
but failed to comply with the contract, hy departing, without authority, 
from the original specifications. The third plea is merely a corollary or 
deduction from the second, and falls with it. 

PER CURIAM. Reversed, and petition dismissed. 
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WILLIAM PATTERSON v. WILLIAM J. MURRAY 

A contested sheriff's election before. the justices of a county court is not an 
action within the meaning of Revised Code, ch. 31, see. 75, which en- 
titles the successful party to recover costs. 

MOTION for the taxation of costs, before Hotuarcl, J., a t  the last Fall 
Term of A I ~ A M A ~ C E .  

The defendant, Murray received, apparently, a majority of the legal 
votes for the office of sheriff in the county of Alamance, and a t  the 
next term of the county court made application to qualify, but was 
opposed in this by the plaintiff Patterson, who had given notice prc- 
vious!y and specified the grounds of his opposition. Witnesses were 
cxamined and the matier heard at length, and in the conclusion the con- 
test was decided in favor of Murray, who gave bond and was qualified. 
Thereupon the county court awarded costs against the plaintiff Patter- 
son, who appealed to the Superior Court, and the same judgment was 
given in  that court, whc~.eupon Patterson appealed to this Court. 

N o  coumcl  for plaintif f .  
Gmham and H i l l  f o r  defendant .  

MANLY, J. The case turns upon the point whether a contested elcc- 
tion to the sheriff's office (which, according to the Revised Code, ch. 
105, sec. 13, is to be decided by tlic county court, a majority of tlic 
justices being present) is an action before that tribunal, within the 
purview of The Code, ch. 31, see. 75. We think not. The Court has 
had occasion often to remark that costs are given in all cascs by virtue 
of express legislative provisions. The costs in a controversy of the kind 
now beforch us is not specially given in the chapter and scction of Tlic 
Code which establishes the tribunal for deciding it, arid they must, 
therefore, be awarded, if at  all, by virtue of the general provisions on 
thc subject, in section 75, chapter 31, above referred to. 

That scction declares "that in all actions whatsoever the party in 
whose favor jadyment shall be given shall be entitled to full costs." 
I s  our case, t h ~ n ,  an action within the provisions of this section? 
Practically, the term "action" is now exclusively appropriated to those 
forms of judicial remedy which are ranked under the threefold division 
of real, personal, and mixed actions. But it is not necessary, as we con- 
ceive, to restrict the meanin? of the term to this technical sensc, in order 
to exclude a contcstcd election from being intended hv its use. Burrill, 
in his Law Dictionary, title, "Actions," defines that term to mean, 
"The formal mcans or method of pursuing and recovering one's right in 
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a court of justice." I t  is synonymous with "suit." I f  there be any dis- 
tinction, i t  is that the former is applied exclusively to proceedings in a 
court of law, while the latter is applied indiscrimitately to proceedings 
in law and equity. I n  the use of either, the plain import would seem to 
be some one of the ordinary proceedings, conducted by the usual formula 
for establishing and enforcing rights i n  a court of justice; which this 
clearly is not. 

In Daughtry, ex: pa~ tc ,  28 N. C., 165, i t  is decided that the ease of a 
contested election of clerk in  the county court is not subject to 

(280) an appeal to the Superior Court. This must be upon the idea 
either that i t  is not like an ordinary suit and subiect to its rules, 

or that i t  is not before the justices in their judicial capacity; for if i t  
be a suit, and before them as a court, a right of appeal would follow under 
the general provisions of law regulating appeals. 

I f  our Code of laws be consulted as to the duties prescribed for the 
county court, it will be seen that these duties are n o t  confined to those 
which are strictly judicial, but are of the nature, occasionally, of 
execntive or legislative duties. The passing upon the election of sheriff 
seems to pertain to one of these latter departments in governmental 
affairs, and belongs to the functions of the county court which are not 
judicial. 

Jones v. Plzysioc, 18 N.  C., 173, and Diclcens a. I'erson, 18 N.  C., 406, 
are not opposed to our conclusions in this case. The first involved simply 
an inquiry whether one as to whom costs are asked was a party. The 
statute gave costs expressly against any one who should make himself 
a party. The second was a case of rnan,danzus, dismissed, and costs taxed 
against the petitioners as upon a rule nisi. 

We are of opinion the contested election, before the county court 
in  this case, was not an action which entitled the successful party, by 
virtue of the statute, to costs. The judgment, therefore, of the county 
court directing costs to be taxed was erroneous, and such judgment, 
under the general law, was the subject of appeal, which lies from any 
sentence, judgment, or decree of that court. 

The judgment of the Superior Court, which likewise gave costs upon 
the election controversy, should, therefore, be reversed with costs, both in 
this Court and in the Superior Court, against the appellee. 

PEE CURIAIN. Reversed. 
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MARTHA BENNETT v. JOHN R. TAYLOR. 
(281) 

Where a fi. fa. on a justice's judgment was levied on land, and the regular 
proceedings had in the county court for the subjecting the land, and a 
sale made by virtue thereof, it was Held, that the county court, at a 
subsequent term, has no authority on motion to set aside the fi. fa. on 
the justice's judgment. 

APPEAL from Bailey,  J., at last Fall  Term of GRAIV~ILLE, on aD 
order setting aside a fieri facias. 

An action of ejectment was brought by John It. Taylor and wife, of 
Wake, to recover an undivided part of a tract of land in Granville, in  
the possession of Joseph H. Gooch, who by an order of Court was made 
defendant, which action is still pending in Warren. Mrs. Bennett, the 
nominal plaintiff in  this case, was a witness for Taylor and wife in 
that snit, and assigned her witness tickcts to Gooch, who took out a 
warrant on them to his use and obtaincd a judgment before a justice 
of the peace of Wake. This judgmcnt was removed to Granville in the 
way directed by act of Assembly (Rev. Codc, ch. 62, see. 20) and a 
fieri iacias was issued thereon, which was levicd on the defendants" 
interest in the land for which the action of ejcctmer~t had been brought. 
Notice of this levy was given to the defendants and an order of sale made 
by the county court of Granville at  May Term. 1859. Pursuant to this 
order a writ of vendi i ioni  crponas issued, directcd to the coroner (Gooch 
being thc sheriff of Granville), and the land was exposed to sale and 
bought in by the said Gooch at a nominal sum. Whilc the v m d i t i o n i  
ea-ponas was in the hands of the coroner, the dcfendants sent to the 
clerk of the county court of Granville the full amount of the judgment 
as i t  had been furnished to them by the clcrk, with interest on the same 
up to Junc, 1859, and the costs, and this amount was paid to the 
coroncr on 21  May, 1859, when he made known that hc claimed $2.14 
for commissions. This amount was sent to the clerk on the-- day of 
July, and tendered to the coroner, who rcfused it, saying that 
he had sold the land on the first Monday of that month. (282) 

The counsel for the defendants, on thew facts, moved in the 
county court to set aside the fieri fncias levied on tlre land, which the 
court refused. The defendants appealed to the Superior Court, and in  
that court the counsel moved to set aside the justice's execution levied 
on the land and returned to May Term, 1859, of the county court, and 
to set aside the judgment given at  that term for the plaintiff, and to set 
aside the order for the issuing of the vendi t ioni  exponas, and sct aside 
that writ itself, and to vacate the sale made under i t  on the ground of 
surprise, and because the judgment was satisfied by the payment of 
the money to the coroner. 
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The court set asidc the facius bat denied the other motions. From 
this judgment plaintiff appealed. 

, ' 

Winston, ST., for defendants. 

M A N L ~ ,  J. We think the court had no power upon motion to set 
aside the fieri facias as invoked to do in the county court, and of course 
the appellate court has none. I t  was issued, it seems, on a justice's judg- 
ment, Bennett v. 2'aylor and w i f ~ ,  which had been transferred from 
Walcc to Granville, under the provisions of the Revised Code, ch. 62, 
see. 20. I t  was levied upon the intcrrst of the defendants in a parcel of 
land returned to the county court with r~oticc: of the fact to the defend- 
ants. The judgment of the justice was then affirmed, a wen. ex. or- 
dered, issued, executed, and returned. The county court was then 
moved to set asidc the fieri facias on the justice's judgment. The motion 
was overruled and appeal taken to the Superior Court, the motion 
being there renewed and sustained and appcal taken to this Court. 

Wo are not aware of any principle upon which such a motion can be 
sustained. The f i ~ r i  facias complained of js part of the case that 

(283) belonged to the jurisdiction of the justice. I t  was not returned 
to the court for review as upon a writ of error, but placed there 

in consequence of the levy on land-arid in obedience to a statute which, 
i n  such case, required proceedings to subject land to the payment of 
debts to be of record. TEN proceedings, therefore, up to the levy are the 
complete and unreversed proceedings of a separate tribunal. They are 
placed in the court not for  the purpose of being reviewed, but lo put 
on record ulterior procerd~ngs. 

The motion, therefore, in snbstanco, is to amend in  one court the 
process of another. This is obviously improper. I f  upon retnrn of the 
levy to court the justice's proceedings could be considered iru fieri and 
unfinished, yet before the motion was made there was again a complete 
record, a judgment, writ of u~ndi t ioni  exponas, sale, and return; and 
then there was no power in the court to amend thc process, upon motion, 
and thus l o  affect interests that had sprung up under it. This was held 
in Bank v. Williamson, 24 N. C., 147, and laid down as an established 
principle in  Phillipse v. FIigdon, 44 N.  C., 380. 

Thtb case manifestly differs from one in  which the amendment is to 
mskt the record conform to the truth, which a court has at  all times 
power to do in respect to its own records. I t  also differs from the power 
exercised to quash a writ that has been issued improperly, leaving a 
person whose interest is supposed to be affectcd to look for redress to 
the party who wrongfully sued i t  out. Ashe 11. Streator, ante, 265, 
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fall. under the former class, and A(?ams v .  Smallwood, ante, 258, under 
thc latter. 

We have considered the case only as a motion to set aside or vacate 
the f i c r i  facias on the justice's judgment, which was the motion made in 
the cour~t~y rourt a ~ t d  from the decision of which the appeal was taken. 
I n  the Superior Court, i t  seems, other motions were made, viz., to set 
aside (1) the judgment tllcn of revord, ( 2 )  the order for a vendi- 
t ioni  rxponas, and ( 3 )  the urndltioni exponas itself. (254) 

Assuming that the motions were overruled, which does not 
expressly appear, there was no appeal by Taylor and wife, and the dc- 
cisions as to them, therefore, has not been brought here for reiixami- 
nation. They are no part of the case now in this Court. I t  may not be 
impropcr to say, however, that they are manifestly subject to thc ob- 
jections already noticed in respect to thc other motion. 

I t  will be perceived, also, that we have considered this case simply in 
rclaliorl to thc power of arnrndincnt, and not as to the force and effect 
of the proceedings and the sale in pursuance of them, or as to the effects 
of the payments whirh are alleged to have been made in satisfaction 
of the judgment before the ~ w ~ d i t i o n i  cxponas was executed. These are 
questions not properly before us upon this record, and we do not con- 
sider them. 

The judgment of the Superior Colxrt sl.iould be reversed and that of 
the county court ailirmed. 

PER CTJBIARI. Reversed. 

STATE v. A. P. McDANIEL. 

A road only one mile long and from 10 to 15 feet wide, leading from a public 
highway to a church, and used by the people of the neighborhood for 
sixty years in going to and from the church, and which is connected 
with a oountry road leading to a mill in the neighborhood, and to a 
railroad station, but which had never been under the charge of an 
overseer nor worked as a public highway, is not a public highway so 
as to subject one to indictment fo r  obstructing it. 

IN~I(-TML'NT for obstructing a public highway, tried beforc 8a?mders, 
J., a t  Fall Term, 1860, of GUILP~TLD. 

Tllc following is a special vcrdict found by the jury in the case : (285) 
((We find that thc road described in the bill of indictment hath 

been nsed for sixty years by the people of the neighborhood of Bethcl 
Church in passing from an established and admilted highway to and from 
Bethcl Church; that the distance from the admitted highway to the 
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church is one mile; that this road is connected with other roads leading 
to different places in  the neighborliood, and with another country road 
used by the neighbors in getting to a mill in  the neighborhood, and to  
the McLean Station, on the North Carolina Railroad, for the last four 
or five years; that the road was from ten to fifteen feet wide, not wide 
enough at some places for wagons to pass each other on the path, and was 
never, to the recollection of any one, under the charge of an overseer , 

or worked on as a public road as charged in  the bill. I f  the Court should 
be of opinion that from thc foregoing facts the defendant is guilty 
i n  law, we find the defendant guilty; otherwise, we find him not g ~ i l t y . ' ~  

The court being of opinion with the defendant, gave judgment accord- 
ingly. Solicitor for thc State appealed to this Court. 

A ttorney-General for the State .  
N o  cozrnsel for d e f m d m t .  

MANLY, J. The special verdict in this case presents the inquiry 
whether mere use of a way or road by the people of a neighborhood for a 
long lapse of time to go to church and other neighboring places makes i t  
a public road. The road does not appear to have been laid off agreeably 
to the provisions of our statute law; it is not of the width prescribed for 
our highways, and i t  has not been treated as a highway by the appoint- 
ment of an overseer with laborers to keep i t  in repair. Upon no princi- 
ple, therefore, of which we are aware can i t  be classed among the public 
roads of the country which i t  becomes indictable to obstruct. 

The Code declares that all roads laid out or appointed by 
(286) the General Assembly or by or-der of court are public roads, and 

roads which have bcen used by the public through a sslxfficient 
length of time to justify the presumption of a lawful origin have been 
held by this Court to be public roads npon the principles of the common 
law. Woolard v. Il/!cCullouyk, 23 N.  C., 432; S. v. B u n t e r ,  27 N.  C., 
369 ; D a k  v. Rumsay ,  50 N. C., 236. 

But we take it, in  respect to this latter mode of tcsting the character 
of a road, that thc uso by the public must be of such nature as to apprise 
the proprietor of the land that it is claimed by the public as a matter of 
right;  as, by an assumption of jurisdiction over i t  by the court which 
is charged with the repair of the public ways, or at  least, by some other 
unequivocal act or acts which shall guard the owncr of the assertion 
that the use is not from him "of special favor." 

The verdict excludes the inference that this way was used by the 
public at  large in any sense, and declares i t  was used by the people 
of a neighborhood to get to rhurch, etc. I t  i s  not, therefore, a 
public road, and we concur with the Superior Court in the judgment 
that the obstruction of it is not indictable. 
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From the finding of the jury, we suppose the road terminated at  the 
church, and was, therefore, what is called in French phrase, a cul de sac. 
I t  is difficult to conceive of a highway a mile long and closed u p  at  onc 
end, for the public at large cannot be i n  use of i t ;  and if a road be for 
the accommodation of particular persons only i t  cannot be a public road. 
An indictment which should chnrgc the stopping communem viam ad 
ecclesiam pro parochianis would clearly be bad, for then the inquiry 
would extend no further than to the parishioners, which is a private 
grievance according to what is said by Lord Hale, in   thrower.'^ case, 
1 Ventris, 208. 

This opinion is irrespective of the rights of the Church or of the 
people worshiping at that place to this way as a private easement, or to 
the rights of others to the road upon a similar principle. Of this 
we say nothing because a violation of such rights is redressed by (287) 
private actions, and not by public prosecutions. 

PER CURIAM. Affirmed. 

Cited: Boyden v. Achenbach, 79 N.  C., 542; S. v. Purify, 86 N.  C., 
682 ; Kenned?~ v. Willircms, 87 N.  C., 8 ; Xtewart v. Frink., 94 N. C., 488; 
S. v. Wolf, 112 N. C., 894; 8. I). Haynie, 169 N .  C., 282, 283; 8. v. 
Pisher, 117 N. C., 739; S. v. Gross, 119 N .  C., 870.; S. v. Lucas, 124 
N. C., 806. 

DELPHINA E. MENDENHALL v. JAMES R. MENDENHALL. 

Where a widow qualified as executor of her husband's will it was Reld that 
she could not afterwards dissent from the will and claim dower. 

PETITION for dower hcard bcforc Suunders, J., at Fall  Term, 1860, 
of GUILFORD. 

George C. Mendenhall died in March, 1860, leaving a last will and 
testament in  which the petitioner Delpbina is named as executrix. She 
qualified a t  the term of the county court next after the death of her 
husband, which was May Term, 3860. At August Term, 3860, she filed 
her dissent from the will. The testator died possessed of a large real 
estate, and this petition is filed against the defendant as heir-at-law, 
and prays that shc be allowed dower in said lands. 

Upon the hearing of the petition and answer, his Honor being of 
opinion with petitioner gave judgment that the writ issue. From this 
judgment the defendant appealed. 

Graham and Powle for plaintiff. 
Mo~ehecrd and McLean for defendant. 
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P s ~ s s o ~ ,  C. 3 .  A husband dim leaving a last will and testament 
in which he appoints his wife sole executrix. She offers the will for 
probate and qualifies as exccutrix. The question is, Does she by doing 
so waive her right to dissent from the will? or Can she afterwards enter 

her dissent arid claim dower, a year's provision and distributive 
(288) share, as if her husband had died intestate? 

This Court is of opinion that by qualifying as executrix and 
taking on herself the burden of executing the will she waived her right 
to disscnt. 

Our conclusioi~s are bascd on scveral co~~siderations, all or any one 
of which. i t  seems to us, are suficient to sustain it. 

The act of qualifying as executrix and uudertaking upon oath to carry 
into cffect the provisions of the will is irrevocable. She cannot now 
renounce and discharge herself from the duties thereby assumed. This 
is settled law. I t  follows that she thereby waived any right which she 
before had which is inconsistent with the act done and the duties assumed. 

The right to dissent is irrconsistent with hrr  act of qualifying as exec- 
utrix, and the duties thereby assumed in this:  

1. Thc appointment arid qualification of one as executrix operates 
as an assignment in law, and vests the whole personal estatc i11 such 
executor. I f  one executcls a writing by which he appoints A B his exe- 
cutor, that is a will. 11 B thereby becomes the owner of the estate, and 
after paying ofl the debts is by the common law entitled to the surplns. 

I f  one executes a writing by which he disposes of his property after 
his death without appointir~g an executor tlrat is a testament. If he does 
both, that is, appoint.: an executor :md also disposes of his &ate or a 
pal? thereof, tlrat is "a last will and testament." The executor becomes 
the owner of the estatc, and after paying off the debts and legacies is 
entitled by the common law to the surplus. Thus it is seen that the office 
of cxecutor is deemed in law of great importance; it draws to i t  the 
ownership, control, and management of the eotirr personal estate, arid 
gives right (a t  common law) to the surplus. I t  is, therefore, manifestly 
inconsistrnt for a widow to claim the office arid its rights and incidents 
under the will and at  the same time to enter her disscnt and claim dower, 
a year's provision and a distributive share as if her husband had died 

intwtate; iri other words, there is an inconsist~rrcy in claiming 
(259) the office under the will and at the same time claiming rights as 

if tbcrr was no will. 
2. IJpon qualifying shc assumes the duty and undertakes on oath to 

carr.y into cffect the several provisions of the will, and it is inconsistent 
afterwards to do an act which defeats or in  a great degree deranges the 
provisions of the will and disappoints the intention of the testator therein 
expressed. 
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3. A l~nsband, h a v i ~ ~ g  entire coi~fidence in his wife, appoints her the 
executrix of his will and thereby assigns to her the title to and the 
right to control and manage his whole estate; can she in good faith ac- 
cept the trust and afterwards set up a claim adverse and which of 
necessity prevents the exccution of the trust confided to and assumed 
by her?  

4. We will not say that a wife is called on in  the lifetime of her 
husband to make known to him that she is not satisfied with the pro 
visions of his will, for the law confers on her the right to dissent after 
his death; but we do say that if shc iritcnds to disser~t and wishes to 
avoid all imputation of a design to take advantage of the confidence re- 
posed in her, she should renounce the right to qualify under thc will; 
for by doing so she enables the coust to appoint an adminislrator, 
with the will annexed, who will rcprcseut and take care of the interest 
of the estate when she scts up claim to a year's provision and when she 
claims to have her distributive sham allotted; whereas by accepting the 
appointment and qualifying as cxecutrix she gets the whole matter in 
her own hands and, while undertaking to represent and take care of the 
interests of the estate under- the will, she will be "led into temptation" 
to take care of her own interest against it. 

P E ~  CUEIAM. Reversed and petition dismissed. 

Cited: Jones v. Gerock, 59 N.  C., 195; Ilarrington v. McLean, 62 
N. C., 260; f l in ton  v. Hinton, 68 N.  C., 104; Sirnonton v. Houston, 78 
N. C., 410; &me v. Lladgfr, 92 N.  C., 712; Allen v. Allen, 121 N. C., 
331 ; ~Vorwood v. Luss i t~r ,  132 N.  C.. 56; Tripp v. Nobles, 136 N.  C., 
104, 110; McCullers v. Cheatham, 163 N.  C., 64. 

Disfin,gdshed: York ly  v. Stinson, 97 N.  C., 240. 

DOE ON TIIE DEMISE OF DANIEL FOUST v. GEORGE W. TRICE ET AL. 

Where the question was whether B., who occupied the land in controversy, 
did so as  the tenant of A,, the plaintiff, and B. testified that  he was 
carried upon the premises and left there fraudulently and treacher. 
ouslfi, in order to get him off of another tract of land, and that  he never 
held as the tenant of A,, i t  was Held,  competent for him to state, also, 
in  order to  strengthen his testimony, that his occupation was as  the 
tenant of the defendants. 

EJECTMENT tried before Dick, J., at Special Term in June, 1860, of 
ORANGE. 
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-- 

The plaintiff's lessor exhibited no title~, but alleged that one James 
Pender, the actual occupant of the land, was his tenant, and insisted 
that the defendants, who came in as the landlords of Pender, were 
estopped to deny his (plaintiff's) title. H e  called a witness, one IIugh 
Kirkpatrick, who testified that he rented the land, described in  the dec- 
laration as containing 366 acres, from plaintiff's lessor, from year to 
year, from 1853 to 1856, inclusive; that there were about twelve acres 
of i t  cleared, and within this space were the walls of a log cabin with- 
out a roof; that he was to pay, as rent, one-third of the crops produced 
thereon, and had the privilege of clearing more land, and in the event 
of his doing so, was to have the use of the place cleared for two years, 
with the surplus of the wood therefrom; that at  the end of the year 1856, 
he gave np his lease, and then rented six acres, only, of the cleared land 
for 1857; that in January, 1854, he (witness) carried Pender in his 
wagon from a house in which he had previously resided (of which witness 
had a lease) to and upon the land in dispute and placed him in the 
woods thereof, about 500 yards from the cleared part;  that he then told 
Pender that be might erect a house and remain there, and if he would 
clear any of the land for him he would pay him for i t ;  that Pender 
assented to this and built a cabin at  this spot, witness sending his negrocs 
to assist him ; and that he had remained there ever since. 

On his cross-examination he stated that he did not know that Pender 
was aware where he was to be carried when his household goods 

(291) were put into the wagon; that he (witness) had ~roposed to him 
a week or two before that time, that he should remove to the 

roofle~s cabin aforesaid, to which Pender said nothing. H e  further 
stated, that Pender had paid no rent to himself o r  to plaintiff's lessor 
to his knowledge; that he had done a little clearing, but witness had 
never paid hirn anything for it. 

The defendants then called Pender, who testified that prior to 1854 
he had resided in a house leased from said Kirkpatrick which belonged 
to one Woods; that Kirkpatrick informed him, he wanted this house for 
another tenant and if he would give it up ho would let him have another 
house on his (Kirkpatrick's) own land the situation of which was known 
to him;  that he assen@d to this, and Rirkpatrick's wagon moved the 
other tenant, with his goods, to  the house where he was living, and took 
in  those of him (Pender), Kirkpatrick being along; but, instead of carry- 
ing him to the house promised, in spite of his remonstrances, he carried 
him to the tract of land in  dispute; that witness then requested to be 
taken to the roofless cabin, above described, but this was refused, and 
his family and goods were put out in the woods, a t  the place described 
by Kirkpatrick, and left there on 17th of January, 1854; that witness 
and his sons made boards and built the cabin, in which he has since 
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lived, without any aid from Kirkpatrick; that about a month or more 
afterwards, Kirkpatrick proposed to him to clear land for him, and that 
he would pay him for i t ;  that he had done some clearing, but had nevcr 
received any pay for i t ;  that when Kirkpatrick put him on the land, he 
said to him : "SIere is a place to which .there is no good right; if you 
will build a house you may be able to stay here, perhaps, five, six, or ten 
years, or your lifetime"; that he never had any communication with 
Foust nor Kirkpatrick, except as above stated, in  relation to the occu- 
pation of the land. 

The defendants offered to prove title to the land in themselves, but 
this was objectcd to and ruled out. Defcndants' counsel excepted. They 
then offered to show that Pender, subseqilently to being placed on the 
land, became their tenant, which was also objected to and ruled 
out. Defendants again excepted. The writ was issued in No- (292) 
vember, 1857. 

SIis IIonor instructed the jury, that if the witness Pender was carried 
by Kirkpatrick upon the land in  question and left there with his con- 
sent or if after he was there, he agreed to be the tenant of Kirkpatrick, 
either would estop him and the defendants from denying the plaintiff's 
right to recover, and that in passing on the question of his consent, they 
might consider as evidence for the plaintiff, thc fact of his having re- 
mained on the land. 

His  Honor declined giving any other instructions. Defendant's counsel 
excepted to the charge. 

Verdict and judgment for the plaintiff, and appeal by defendants. 

P h i l l i p  for plaidi f ! .  
Gra1~a.m f o r  defendant. 

BATTLE, J. I t  is stated in  the bill of exceptions, that on the trial 
of the case the lessor of the plaintiff did not show any title in himself, 
but put his right to recover the land sued for upon the ground that 
James Pender, the tenant in possession, was his tenant, and that the 
defendants had bcen admitted to defend the suit as landlords and of 
course were bound by tho estoppel. The defendants denied that James 
Pender ever had been the tenant of the plaintiff's lessor, and the question 
whether he had ever been so, was the first and main point in the cause. 
To prove that he had, the plaintiff's lessor examined one Hugh Kirk- 
partick, who, if believed, clearly proved the tenancy of Pender; but to 
rebut his testimony the defendants examined Pender himself, and con- 
tended that if his testimony were taken to be true, then he never was 
the tenant of the lessor of the plaintiff. For  the purpose of strength- 
ening their position, the defendants offered to prove that after Kirk- 
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Fousr v. T~IICE. 

patrick had carried Perider on the land in dispute, the latter had con- 
sented to become their tenant, and had thenceforward continued 

to occupy the land as such; this testimony was objected to, and 
(293) ruled out by the court, and upon the propriety of that ruling, 

depend, in our opinion, the merits of the defendant's application 
for a reversal of the judgment, and the grant of s v~ni7.e de novo. The 
counsel for the plaiutiff's lessor contends with much ingenuity, that it 
being stated by both the witnesses that Kirkpatrick had carried Pender 
upon the premises, and that ho remained there continuously until the 
declaration ill ejectment was served on him, he was necessarily either a 
tenant or licensee of the plaintiff's lessor, and that, thcrefouc, he could 
not, until he surrendered or restored the possession to the lessor, become 
the tenant of another, and that consequently, the testimony offered to 
show that fact, was immaterial, and as such, was properly rejected. I n  
order to ascertain the force of this argument, it is necessary to examine 
the testimony in  relation to the manner in which Pender was carried 
upon the land by Kirkpatrick, arid as the defendants had the right to 
have the credibility of Pender's account of the transaction submitted to 
the jury i t  is sufficient for us to examine his testimony alone. H e  states 
expressly that he was carried on the land and left there against his will. 
Can that be called an entry by him as a tenant or licensee of Kirkpatrick, 
who is admitted to have been the tenant of the plaintiff's lessor? We 
think not. It is a perversion of terms to say that one crltered upon the 
land, or into the house of another by the license of that other, when, in 
fact, he was carried therc by fraud or violence? To become the tenant 
or licensee of the person who had perpetrated the fraud or violence 
upon him, he must afterwards have willingly consented to do so. If i t  
could be proved that ha consented to remain on the land, not with the 
consent or permission of the person who had so improperly carried him 
there, but with the permission, arid as the tcnant, of some other perdon 
who claimed to be the owner of the land, we think the idea of his having 
become the tenant or licensee of the first, would be completely repudiated. 
Why not allow such proof? I t  certainly could not be rejected upon the 

ground upon which a lessee is barred from disputing his Icssor's 
(294) title. That is founded upon the principle of good faith and 

privity between the parties. Certainly no such principle can 
apply betwc~n pcrsons whose apparent connection has been brought about 
by violence and treachery. And i t  would be particularly inapplicable 
to a case whcre the person who committed the wrong told his victim 
that the land upon which he had placed bim, had no owner, and he might 
probably remain upon it five, six, or ten years, or perhaps his lifetime. 
The testimony offered and rejected, was alleged to have a tendency to 
show that Peiider had agreed to become the tcnant of the defendants, 
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and if admitted, might h a w  shown that he never did voluntarily become 
the tenant or licensee of anybody else. I f  i t  had shown that, then the 
judge could have instructed the jury that Pender's continuance on the 
land was evidence from which the jury might infer that he had agreed 
to becomc tbe tenant of the plaintiff's lessor. 

There was error in the rejection of thc testimony, for which a venire 
de no130 must be awarded. 

PER Cun~anc. Error. 

Cited: Whissenhunt v. Jonles, 78 N.  C., 361; Clifton, v. Wynne, 
81 N. C., 160, 

DOE ON T I ~ I C  DEMISE OF LUCRETIA BORDEN v. WILLIAM I?. BELL. 

Where one rented a plantation for a year, and having joined the fences of 
another plantation, owned by him, to the fences of the rented place, 
and then at the end of the year quit without removing the fence 
placed there, and after five years entered again, it was Held,  that he 
was not entitled to notice to quit before bringing suit against him. 

EJXCTMINT tried beforc Bailey, J., at Fall  Term, 1860, of CARTERET. 
The land in dispute is comprised within thc lines E,  C, D, F, on the 

west side of Rocky Run. See diagram. The dcfcndant had purchased 
from Rarclay Borden a tract of land called the Deer Neck Plantation A, 
13, E, G, which he for a while contended ran across Rocky Run 
and embraced thc disputed land; but aftcrwards, he, in  1852, (295) 

rent the land E, C, D, F, from the guardian of the plaintiff's lessor, 
Lucretia, the heir-at-law of the said Barclay Borden. While in this 
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occupation, he extended the fences of the Deer Neck tract across Rocky 
Run, and joined them to the fences of the disputed land. R e  quitted 
the possession of the land in  question, at  the end of 1852, but left the 
fences, as above stated, extending across the run, in which situation they 
remailled until 1858, when he took possession again, and held i t  until 
he was sued by the plaintiff in  that year. The plaintiff's title to the 
land in question was established, and the question was whether there 
was such a tenancy of the disputed land, as entitled the defendant to a 
notice to quit, before a suit could be brought. The Court charged the 

jury, that thcre was not, and defendant excepted. 
(296) Verdict and judgment for plaintiff. Appeal by defendant. 

I3ubbar.d awl  Green for plaintis. 
Vaughton, J. W. Rryam,, and Nenr!y C. Jones for  defefidant. . 

MANLY, J. The only question which seems to be presented by this 
record is, whether there was a tenancy of the disputed land, on the part 
of the dcfecdant, which entitled him to notice before suit. We concur 
with the court below that there was not. 

I t  seems the land was rented to defendant in 1852. After that it 
does not appear whether i t  was occupied until 1858, when i t  was taken 
possession of by the dcfendant. The defendant's fence, in  1852, ex- 
tended across Rocky Run upon the land in dispute and joined the fence 
on that side, and so continued from that time to 1858. 

From the facts stated we assume that the land in dispute was not 
occupied from 1852 to 1858 by any tenant, but the defendant's fence was 
left extended across the run as in the former year, and the question is, 
What effect had this fence upon the relations and rights of the parties? 
We do not perceive that i t  had any. The superior title being in the 
plaintiff's lessor, she was in constructive possession of the land and fence 
until 1858, when defendant again entered and exposed himself to an 
action. Therc was no tenancy of the Iand by dcfendant after 1852, 
and the court properly declined giving any instructions upon that sup- 
position. 

PER CITRIAM. No error. 
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DOE ON THE DEMISE OF JAMES R. CHILDERS ET UX. ET AL. v. 
SIMON BUMGARNEK. 

1. Where the ancestor of a married woman died seized and possessed of a 
tract of land, it was Held ,  that the descent cast, and the title derived 
from her ancestor, according to the law of this State, gave her an actual 
seizin; and having had children during her coverture, her husband 
became tenant by the curtesy initiate, and was subject to the bar of 
the statute of limitations. A fortiori is such the case where one of the 
wife's coheirs made an actual entry; for his possession was that of all 
the heirs. 

2. The children of one entitled to an estate as tenant by the curtesy are al- 
lowed seven years from the death of their father before they are 
barred by the statute of limitations. 

3. Where there were two counts in an action of ejectment on the demises 
of several heirs at law, and a general verdict was rendered giving 
nominal damages, but on a point of law reserved, it was determined 
that the lessor in one of the counts vdas barred by the statute of limita- 
tions, it was H e l d ,  that the other lessor was, nevertheless, entitled to 
his judgment. 

EJECTMENT tried before Dick, J., at Fall  Term, 1860, of ALEXANDER. 
The first count in the declaration was upon the demise of James 

Childers and his wife Margaret, the latter of whom is the daughter of 
William Munday, and the second count is on the demise of Margaret 
Jolly, Allen Jolly, Jane Jolly, and Jolm Jolly, the children of Jane Jolly, 
another daughter of William Munday. The ancestor of the plaintiff's 
lessor4 had title to the land in question, and died seized thereof in 1833, 
and one or another of his children cultivated the premises urltil 1835, 
when the defendant entered, and has had adverse possession ever since, 
with a color of title reaching back to March, 1856. Both Mrs. Childers 
and Nrs.  Jolly were married, and had children in the lifetime of their 
father, and the latter has had none since his death. Mrs. Childers is 
still living, but Mrs. Jolly died in 1841, and her husband, John Jolly, 
died in  May, 1853. 

This suit was brought 16 March, 1860. I t  was insisted by the dcfend- 
ant that the Icssor, Childers, could not recover because he had forborne 
to sue the defendant who was in, under a color of title, for more 
than seven years after his estate by the curtesy began, and as to (298) 
the second count, that as the defendant was in the adverse posses- 
sion of the premises in 1841, when Mrs. Jolly died, John Jolly, the 
husband, acquired no estate by the curtesy, and that there was nothing 
to prevent the statute of limitations from running against the heirs of 
Mrs. Jolly, also. 

A general verdict was rendered for the plaintiff on the facts of the 
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case for sixpence damages, his Honor reserving the question of law as 
to the right of the lessors of the plaintiff under the rules of law, with 
leave to set aside the verdict and enter a nonsuit in case he should be 
against the plaintiff on the points reserved. 

Afterwards, on consideration of tho case, his Honor gave judgment 
for tho plaintiff, and the defendant appealed. 

Eoyden  and Mitchell for plaintiff 
W.  P. Caldzuell for defendant. 

PEABSON, C. J. William Munday died in 1833; one of his sons 
entered and continued in  possession until 1835; since that time the 
defendant and those under whom lie clain~s have been in the adverse 
possession under color of title. 

James Childers and his wife, Margaret, who is the daughter of Wil- 
liam Munday, were married and had children at  the time of his death. 
It is clear that Childers became entitled to an estate as tenant by the 
curtesy initiate at  the death of William Munday, the ancestor of his 
wife. Thc descent cast, and the title derived from her ancestor gave his 
wife the actual seizin, and not a mere constructive possession, according 
to the established doctrine of our courts; but, in addition to this, one 
of the heirs at  law eritercd and held possession for two years after the 
death of their ancestor, and i t  is settled that the possession of one 
tenant in common is the possession of all in respect to third persons. 
So James Childers acquired an estate as tenant by the curtesy initiate 
in 1833, and being afterwards evicted in 1835, a right of action then 

accrued to him, which was barred by the subsequent adverse 
(299) possession of thc defendant, according to the distinction between 

an eviction before coverture, where the right of action is that 
of the wife, and an eviction after covertnre, where the right of action 
is that of the husband, and he is not allowed, by joining his wife, to 
protect himself from the operation of the statute of limitations. Will iams 
v. Lanier, 44 N. C., 30. I t  follows that the plaintiff was not entitled 
to recover on the count laying the demise in the names of Childers and 
wife. 

Thn same reasoning and authority shows that upon the death of 
William Munday, Jolly, who had married one of his daughters, and had 
children by her who are the lessors of the plaintiff in the other count, 
became tenant by the curtesg initiate, and upon her death in 1841 
became tenant by the curtesy, and his estate did not determine until 
his death in  Mag, 1853, at  which time the right of entry of her children, 
the lessors of the plaintiff, first accrued, and the statute of limitations 
did not begin to run as against them until that date, and the action, 
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having been commenced in March, 1860, is within time. I t  follows that 
the plaintiff is entitled to recover on the count laying the demise in 
their names. 

An objection was made in this Court that as the verdict is general, - 
finding the defendant guilty on both counts, and the plaintiff was not 
cntitlcd to recover on one of the counts, the judgment ought to be 
arrested. I t  is true, where a declaration contains several counts, one 
of which is defcctive, and there is a general verdict for the plaintiff, 
the judgment must be arrested, although all the other counts be good; 
whercl:~s, if one count in an indictment be good and there is a general 
verdict, judgment will not be arrested, although all of the other counts 
are bad. The reason of this difference is that in an indictment the jury 
merely finds the issue, and the punishment is fixed by the court, and 
in so doing the court is presumed to reject the bad counts and regnlatc 
thc sentence in reference to the good c o ~ ~ n t  alone; but in a civil suit 
the jury not only finds the issue, but assesses thc damages, and in doing 
so the defective counts are considered, and influence the verdict 
as mncll as the good. This principle has no bearing on the (300) 
prescnt case, for both counts are good, and the damages are nom- 
inal, so that the judgment arid the amount recovered arc exactly the 
same as the plaintiff would havc been entitled to had there becn but 
one count, and the verdict in respect to thc other may be treated as 
surplusage. 

The conclusion of the Court in S. v. Williams, 31 N.  C., 151, is strictly 
applichbie : "It was manifestly of no consequcnce whether the conviction 
was upon any one or all of the counts, since the offenses were of the 
same grade and t11c punishmcnt thc same." IIcre the damages are the 
same, and the judgment is the same, and it is manifestly of no conse- 
quence whether the verdict was upon one or both counts. There is 

Pen CURIAM. No error. 

Cited: Morris 2%. IJ/Iorris, 94 N.  C., 617; T q l o r  v. Taylor, 112 N.  C., 
138; Iticlrnl-dson v. Richardson, 150 N. C., 551. 

JOHN WILSON v. ELIJAH TATUM. 

1. Words charging one with an attempt to commit a felony, however odious, 
are  not actionable per se. 

2. Where a declaration contains two counts, and testimony is given a s  to 
both, and the judge charges as  to both, and a general verdict i s  given 
for the plaintiff, if one of the counts be defective, or an error has been 
committed a s  to one of them, the defendant is entitled t o  a new trial. 
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SLANDER and malicious prosecution, tried before Bailey,  J., at Fall  
Term, 1859, of WATAUGA. 

The declaration contained two counts, one for words spoken, charg- 
ing the plaintiff with an attempt to commit bestiality, and the other 
for taking out a warrant against the plaintiff for an attempt to commit 
bestiality. 

The plaintiff produced a warrant, charging as stated in the declaration, 
which was issued on the affidavit of the defendant. The said 

(301) warrant had been returned "Executed," and the plaintiff brought 
before a magistrate and tried. I t  was shown that on exarnina- 

tion he was discharged and the defendant ordered to pay the costs. 
There was evidence that on divers occasions he spoke the same charge 
against the plaintiff and attempted by the production of evidence to 
establish the truth of the rhargc. 

The defendant's counsel took the ground that the warrant did not 
charge any offense, but was a nullity, and what was done under it did 
not amount to a prosecution. Also, that the words spoken were not 
slanderous, and callcd on the court to so instruct the jury. 

The court declined so to charge the jury, but went on to lay down the 
rules applicable to slander and malicious prosecution generally, and 
particularly as to a cpestion of fact, whether in a vague use on one 
occasion of the words set forth the dcfendant meant thc plaintiff; which 
question he lcft to the jury. Defendant's counsel excepted. Under these 
instructions the jury found a verdict against defendant for $500. Judg- 
ment, and appeal by defendant. 

Folk for plaintiff. 
Fowle and Crumpler for d e j e ~ ~ d a n t .  

BATTLE, J. The plaintiff's declaration contains two counts: one for 
words spoken and the ot l~er  for a malicious prosecution. Testimony 
was given on the trial tending to support both these counts, and the 
jnstructions givm by his Honor to the jury may be referred, in  part, 
a t  least, to both the counts, and the verdict of the jury is general. 
Such being the rase, if either of them cannot be supported, or if an 
error has been committed with respect to either, the defendant is entitled 
to a new trial. Il/!orehead v. Brown, 51 N. C., 267. Now, a mere 
attempt to commit a felony, no matter how heinous the felony may be, 
is only a misdemeanor, the punishment of which is not deemed infanlous; 

therefore, an accusation against a man, of such an offense, is not 
(302) deemed actionable ppr se, and cannot be made so except by alleg 

ing and proving special damage. The count for words spoken 
cannot, then, be supported, because the record does not show any dlcga- 
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tion or proof of such special damage. I t  follows that the verdict, which 
is general, must be taken to have been rendered on both the counts, and 
the judgment thereon rendcred is, therefore, erroneous, and must be 
reversed. Had there been no evidence, nor instructions given, applica- 
ble to the first count, then the verdict and judgment, though general, 
would be regarded by us as having been rendered on the second count 
only, and we should have affirmed the judgment. Jones v. c o o k ,  14 
N.  C., 112; 8. v. Long,  52 N.  C., 24. But as the case stands, the judg- 
ment must be 

PER CURIAM. Reversed. 

RUFUS J. BEATY v. CHARLOTTE GINGLES ET AL., EXECUTORS. 

An action against a person as "executor" for an act done, or a contract made 
by him after the death of his testator, cannot be sustained, and the 
words "as executor" rejected as surplusage; as may be done where the 
action is for the party on his own possession, and these words are im- 
properly inserted. 

CASE tried before Did;, J., a t  Fall  Term, 1860, of GASTON. 
The plaintiff declared for a deceit and false warranty in  the sale of 

a slave against the dcfendants as executors of Edley Gingles. The 
proof was that after the defendants qualified as executors of said 
Gingles, that they offered the slave in question a t  public sale, and that 
plaintiff became the purchaser. H e  also gave evidence of the 
unsonndness of said negro, and that the defendants were aware (303) 
of i t  a t  the time of the sale. 

Defendants' counsel asked his Honor to charge khe jury that plaintiff 
could not, recover against them in their representative capacity, but that 
if they had practiced a fraud or deecit on the plaintiff in  the sale of 
the said negro, they were personally responsible for it, and that the 
estate of their intestate could not be charged therewith. His  Honor 
re fu~ed  so to charge, but told the jury that if they believed from the 
testimony that the negro was unsound at the time of the sale, and that 
defendants were aware of it, and did not disclose it to the purchaser a t  
that time, the action was well brought, and the plaintiff was entitled 
to recover. 

Verdict and jisd,gnent for plaintiff. Appeal by defendants. 

No c o ~ ~ n s c l  fo r  plaintif.  
L. E. T h o m p s o n  for d ~ f e n d c m t s .  
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BATTLE, J. Where an executor sues upon the possession of his testa- 
tor, he must sue as executor, because he must make profert, in  his de- 
claration, of his letters testamentary; but if he sue upon his own posses- 
sion, he must sue in his own name, because 11% possession has fixed him 
with assets. If .  however, he sue "as executor" when the action is brought 
upon his own possession, the words "as executor" are considered as mere 
surplusage. llornsey v.  BimocLe, Ventris. 119; Com. Dig. Pleader 
(I. D. I . )  ; Colten a. Davis, 48 N.  C., 355. Cut an action against a 
person "as executor" lor  an act done or a contract made by him after 
the death of his testator cannot be sustained; for in  such an action he 
must be sued in his individual and not in his representative capacity, and 
the word<: "as executor" cannot be rejected as surplusage. This is well 
settled by 1Iniley v. W'heel~r, 49 N.  C., 159, where the subject is fully 

discussed; and that case has since been referred to and confirmed 
(304) by the very recent one of X c l ! a y  2). Royal, 52 N. C., 426. 

PER C[JRIAM. Venire de novo. 

Cited: Ke.ssZer v.  B a l l ,  64 N. C., 61; Kerchner v. McRae, 80 N. C., 
223;  Ban7cing Go. 71. Morehead, 116 N. C., 412; s. c., 122 N. C., 323; 
IIall v. R. R., 146 N.  C., 347. 

JULIUS A. HOWELL ET AL. v. H E N R Y  TROUTMAN. 

Where an alleged testator, in  a paper-writing propounded as his will, de- 
vised and bequeathed certain property to the child of his housekeeper, 
a white woman, which child was proven t o  be a mulatto, but which 
the mother had induced him to believe was his, i t  was Held, that this 
furnished no evidence to support the allegation that  the will was ob- 
tained by fraud and undue influence. 

DEVI~AVTT VEJ, NON, tried before Osbome, J., at Spring Term, 1860, 
of ROWAN. 

The paper-writing purporting to be the last will and testament of 
Jarob Troutman, deceased, contained the following bequests and devises : 

'(Item 3. 1 will and bequeath to Ann Allmond $250, provided the 
said Ann shall live with my wife, Polly, and assist her in health and in 
sickness; and if the said Ann shall faithfully perform her duty to my 
said wife during the life of my wife or widowhood, then at  the death 
of my said wife 1 will bequeath to the said Ann $5 more. 

"Item 4. All the balance of my estate and property of every kind 
and description, including my gold mine and everything else, I will and 
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bequeath to Lucy, the infant child of the said Ann Allmond, and if thc 
said Lucy should die without lawful chiidren or child, then it is my 
will that all I have willed to the said Lucy sl.lall be divided between the 
children of my brothers, 1,avid Troutman, John Troutman, and my 
sister, Sarah Earnhart's children." 

The propounders of thc alleged will arc Ann Allmond and the children 
of David Troutman, John Troutrnan, and Sarah Earnhart, men- 
tionrd in the will. The cavcator is a brother, and one of the (305) 
heirs at  law and next of kin of Jacob Trontman, the decedent. 

The formal exccution of the paper-writing by the said Jacob Trout- 
man was duly proved by the three subscribing witnesces, who also testi- 
fied that in their opinion he was of sound mind, in  which opinion all of 
the witnesses corl~urred on the trial. 

I t  was in  proof that Jacob Troutman and his wife were childless, 
and that the legatee, Ann Allmond, had lived in  his house from 1849 
to 1F59, in the fall of which year she dicd. 

Onc of the subscribing witnesses testified that Lucy, the child of 
Ann, died during the life of Jacob Troutrnan ; that, in his opinion, she 
was a mulatto; that Allmond, the mother, is a white woman; that Jacob 
Troutman told him thal the child was his, both beforc and since her 
death, and accounted for the color from a fright which Ann Allmond 
had received while cncien,te; that she was about thrce years old when 
she died; that he had done much business for Jacob Troutman, and 
drafted this paper-writing; that when i t  was done, Jacob Troutman sent 
her, Ann, out of the room; that he urged upon him to leave ITenry, the 
present caveator, something, which he declined doing, for the reason 
that Henry would spend i t  in litigation. The witness stated that Jacob 
had become displeased with Henry because of some lawsuit they had had. 

James Montgomery, also one of the subscribing witnesses, swore that 
he had no doubt the child was a half-blood mulatto; that he judged from 
its color; that he was a neighbor, and had frequent opportunities of 
sceing the child; that Jacob Troutnlan believed ihe child was his, said 
he knew i t  was, and that he intended to make a lady of it. 

Dr. J. P. Cunningham testified that he was a practicing physician 
in the vicinity of Jacob Troutman's residence; that on one occasion 
he was called upon by Troutman to visit the child spoken of ;  that 
when he arrivcd, he found her in  his arms; that he called her (306) 
"daddy's baby," and that the child was unquestionably a negro. 

Dr. John R. Wilson, a practicing physician of the same vicinity, 
te~tified that the child was, in his opinion, a mulatto, and that Jacob 
Troutman had once remarked to him that he loved the child as much 
as if i t  was his own; that Ann had gone out and picked i t  up some 
where. 
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J. C .  Barnhart swore that when Ann'Allmond was pregnant with the 
child, he was a justice of the peace in the county, and issued a warrant 
for her to make her swear to the father, or give bond as prescribed by 
law; that she gave the bond, and Jacob Troutman either became her 
surety or procured some one to do so, he did not-remember which; he 
also said that Jacob Troutman was a man of sound mind, though very 
illiterate. 

J. M. Long, Esq., the draftsman of the will, proved that after the 
death of the child the testator applied to him to know whether another 
will was necessary to dispose of the part he  had left for the child; that 
he advised him that i t  was not, but that the property would go over to 
his relations under the provisions of the existing will. 

The counsel for the caveator insisled that there was testimony to be 
submitted to the jury that the will was procured by the false representa- 
tions and undue influence of Ann Allmond. 

The court charged the jury that there was no evidence of such in- 
fluence as would invalidate the will, and if they believed the testimony, 
the decedent was of sound mind; also, that the paper-writing was prop- 
erly attested and executed. Caveator's counsel excepted. 

Verdict for propounders. Appeal by caveator. 

B o y d e n  for propounders. 
Love  for caveator. 

BATTLE, J. We concur in the opinion of his Honor who tricd this 
cause that there was no evidence of the will having been procured 

(307) by the fraud and undue influence of Ann Allmond or any other 
person. I t  was abundantly proved, and is conceded, that the 

allcgcd testator was of sound and disposing mind and memory when he 
executed the script wGch is propounded for probate as his will. The 
only circumstance from which i t  is sought to be inferred that Ire executed 
i t  under the effect of fraud, or under the exercise of undue influence, is 
that Ann Allmond, his housekeeper, a white woman, induced him to 
believe that he was the father of her mulatto child. Supposing that he 
did believe the child was his, and that the mother of i t  told him so, 
there is not the slightest testimony to show that she ever even asked 
him to make a will in favor of her and the child, or that she knew, before 
the will was made that he intended to make one, or, afterwards, that he 
had made it. An eminent judqe in the ecclesiastical courts in England 
( S i r  J o h n  Nichol) said in W i l l i a m s  v .  Qaude, 1 Hagg., 581, "That the 
influence to vitiate an act must amount to force or coercion, de~troying 
free agency; i t  must not be the influence of affcction or attachment; i t  
must not be the mere desire of gratifying the wishes of another; for 
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that would be a very strong ground of support of a testamentary act." 
I n  the mesent case. what influence is i t  shown that Ann Allmond had 
over the alleged testator, amounting to force or coercion, and destroying 
his free agency? None whatever. At most, i'c is said that she made 
him believe that he had begotten a child by her which everybody but 
himself could see was a mulatto. Surely, that alone cannot destroy a 
will which the mother is not shown to have had the slightest agency 
in  procuring. I t  has been said by a satirical writer that many a mar- 
ried man fondles children as his own which his wiser wife knows to 
belong to another. Would a will in  favor of such children be set aside 
upon the ground that the trusting husband had been imposed upon, and 
had, on that account, acted u n d u  undue influence? Certainly not;  and 
yet, to set aside the present will for the cause assigned would be almost 
as bad. The truth is, that the old man, being childless by his wife, took 
a strange fancy to the child of his housekeeper, and whether i t  
were his or not, he had a father's love for it, and our law imposes (308) 
no prohibition upon a man to prevent him from bestowing his 
property upon the object of his affection. Affection or attachment, 
as Xir John Nichol said, "would be a very strong ground of support of 
a testamentary act." 

PER CUICIBM. No error. 

R. E. REEVES ET AI,. v. D. A. POINDEXTER. 

Where A s~wears that B, C, and D had an important conversation together, 
and D swears that no such conversation took place, it was Held, that 
athe rule giving preference to affirmative over negative testimony does 
not apply; for there being a direct contradiction, the jury must be 
guided by other tests in ascertaining the truth. 

CASE for a deceit in the sale of a horse, tried before Dick, J., at last 
Fall  Tcrrn of SUBRY. 

The plaintiffs proved by a witness, who was present at the trade, that 
the defendant told plaintiffs the horsc eyes were good; that he would 
not warrant the horse, but that his eyes were good;. that at  one particular 
time, which he mentioned, there was something the matter with his 
eyes, or they were hurt. but they had got well and were good, and that 
he woulld not take a cent less for the animal on account of his eyes. I t  
was proved that at the time of the trade the horse's eyes were unsound, 
and that the defendant knew it, though the eyes at  that time looked well. 
I t  was also proved that a short time after thr trade the horse became 
totally blind. The defendant introduccd two witnesses, who swore that 
they were present at the trade, and that thcy heard the d~fendant  in the 
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course of the conversation between the parties about the horse, tell plain- 
tiffs that the horse's eyes werc unsound, that they were subject to 

(309) bad spells, and he would not warrant them; that if the plaintiffs 
took the horse, he must do so at his own risk. The witness for 

the defendant swore tliat the witness for the plaintiffs, mcntioned above, 
participated in  this conversation about the horse's eyes. The witness for 
thc plaintiffs was then recalled, and swore that he was present all tlie 
time; that he did not hcar any such conversation as to the unsoundness of 
the horse's eyes as dcposed to by defendant's two witnesses; tliat he did 
not bclieve i t  occurred; that if it had occurred, he thought he would have 
heard and recollecled it, and that he did not participate in any conver-' 
sation of the character stated by these witnesses. 

His  Honor, in response to a request for special instructions from the 
defendant's counsel as to this testimony, said, "It was a rule of law that 
where two witnesses, of equal respectability, testified to a fact-one that 
he heard or saw a thilig and the other, who was present, that he did riot 
see or hear such thing, that the testitmony of the witness who testiefid 
affirmatively was to be preferred." To this part of his Honor's charge 
the plaintiffs' counsel excepted. 

Verdict and judgment for defendant. Appeal by plaintiffs. 

Crumpler for plaintiffs. 
Boyden f o r  drfewhnf. 

MANLY, J. Waiving ally discussion as to thc terms in which the rule 
is laid down by thc judge below, wc think that thc rule itself was not 
propcrly applicable to the facts before the court. According to the ,inter- 
pretation which we put upon them, they do not raise the question bctwcen 
affirmative and negative, but between contradictory witncsscs; and the 
true question was, which class of witnesses judging of the testimony of 
each by the ordinary tests, the jury would believe. With respect to the 
rule, i t  is clear that its applicability to any state of facts must depend 
upon whether tlie negative testimony can be attributed to inattention, 

error, or defect of memory. 1 Stark., 517. I f  two pcrsons admit 
(310) they were in a room togcther, and one swears that while there he 

heard a clock in the room strike, and thc other swears he did not 
hear it, i t  is a case for the application of the rule, according to all 
elementary writers. But in the case supposed, if two pcrsons were placcd 
in  a room where a clock was, for the cxpress purpose of ascertaining by 
their senses wliethcr i t  would strike or not, a variance between their 
testimony could not be well attributed to mistake or inattention, and the 
real qnestion would be as t o  the credit of the witnesses. I n  the case before 
us the defendant proves by a witness that the parties held a certain con- 
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versation, in  whicll a witness, previously introduced by the plaintifls, 
participated, and plaintiffs' witness, being recalled, denies that any such 
conversation was held; this is not a question between aikmativc and 
negative testimony, wherein the latter may be  scribed to inattention, 
but i t  i s  a question between witnesses who cont~adict each other, and 
the question is to which side, under all the circumstances, is credit due. 
I t  is the duty of a jury to reconcile testimony, if possible; especially 
if i t  comes from credible sources. Hence, wlrcn one declares under oath 
that he beard a thing, and another, who was present, that Ire did not hear 
it, if the matter in  question occurred under such circumstances as to 
account for the negative testimony upon the theory of inattention, the 
jury will be able to reconcile the two, and both being credited, it will be 
taken that the matter occurred, and was heard by one and not by the 
other. 

This is the basis of the maxim that afllrmative tes t imon~ is entitled to 
more weight than negative. At the last term of this Court the maxim was 
recognized and approved in its application to a state of facts somewhat 
like the case last supposed: A class of witnesses swore that a slave had 
b k n  seen by them on crutches and limping; another class, with only the 
mlnc opportunities of observation, for aught that appeared, swore that 
they had not seen him on crutches or limping; instructions that the 
positive were entitled to more weight than tlic negative were approved. 
Both being cqually credible, they were thus reconciled. Henderson 
v. Crouse, 52 N .  C., 623. (311) 

But in  oar case thc witnesses are not reconcilable. A swears 
that I:, C, and D held a conversation together. D swears that no such 
conversation was held. The ilesative cannot be accounted for on the - 
score of a want of observation, any more than the positive. The witnesses 
are in contradiction, and their credibility mnst decide it. 

PER CUILIAM. Error. 

Cited: 8. v. Horan, 61 N. C., 575; X.  v. Campbell, 76 N.  C., 263; 
8. v. Muway ,  139 N.  C., 542 ; Rosser v. Byner, 168 N. C., 343. 
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WILLIAM THOMPSON ET AL. V. WILLIAM T.  COX ET AL. 

1. Notice is not required to be given to the creditors of a deceased person on 
an application by the administrator or executor to sell the real estate 
for the payment of debts. Rev. Code, ch. 46, see. 45, etc. 

2. Nor is the fund raised by such sale under the control and direction of the 
court making the order of sale. 

3. After passing the order for the confirmation of a sale, made by virtue of 
the statute, Rev. Code, ch. 46, see. 45, etc., the jurisdiction of the 
court is at an end, and a petition to open the biddings under such 
sale will not be sustained. 

4. The county courts have no jurisdiction, by bill, at the suit of creditors, 
to convert a purchaser of land into a trustee, on the allegation of fraud 
and collusion. 

5. The powers of a court of limited jurisdiction cannot be enlarged by im- 
plication. 

6. One who is not a party to a bill in equity cannot appeal on petition to re- 
hear or file a bill for a review. 

PETITION filed in  the county court of Johnston, in the names and a1 
the instance of the creditors of one Micajah Cox against his administra- 

tor, William T. Cox, and against Nathan B. Cox, to set aside an 
(312) order confirming a sale of land as assets to pay debts. 

The petition sets forth that the petitioners are creditors of the 
defendants' intestate, Micajah Cox; that he was indebted to them 
largely beyond the value of his personal estate; that the sale made by the 
defendant William T. Cox under the order obtained for that purpose 
was made by collusion with his brother, to other defendant, Nathan, at  
much less than its real value; that sufficient notice was not given of the 
day of sale, and very few persons attended, and no one bid except the said 
Nathan, and that two tracks of land, worth at  least $10,000, were bid off 
by him, Nathan, a t  $2,500, and that there was an understanding between 
the brothers that the administrator was to have one of them at the price 
a t  which i t  was bid off; that it was falsely represented by the said ad- 
ministrator to the county court of Johnston that the said land had been 
sold for its full value and he had by such false assurance induced the 
said court to confirm the sale; that if the said sale shall stand, the plain- 
tiffs will lose most if not all their debts, as i t  is understood that most if 
not all the means of the said estate, including the amount received on the 
sale complained of, are exhausted. The petition concludes as follows : 

"Your petitioners, therefore, pray, for the reasons above stated, and 
others which they will present at the hearing of this petition, that thc 
order confirming the said sale may be set aside and resale directed, 
with full and fair opportunity given to the creditors and sureties of the 
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said intestate to attend such sale and make the said lands bring a fair  
and reasonable price. To this end they pray that a copy of this petition 
to rehear and set aside the said order or decree may be served on the 
defendants, and that your petitioners may have such other and further 
relief as their case requires," etc. 

The defendants answered the petition, and both parties took tcstimony, 
but as the consideration of the case in this Court is confined cntircly to 
the merits set forth in the petition, the matters therein disclosed are 
deemed immaterial. The county court p ~ o  fomza dismissed the 
petition, and the plaintiffs appealcd. The Superior Court also (313) 
ordered petition to be dismissed, and the plaintiffs appealed to 
this Court. 

Mil ler  for plainti1s.  
Btrang and Fowle for defendants. 

PEARSON, C. J. The statute, chapter 46, see. 47, Rev. Code, requires 
that "the heirs and devisees or other pcrsons interested in said estate" 
shall be made parties to the petition of an executor or administrator to 
sell real estate. Wc think i t  obvious that the words "or other persons 
interested in  said estate" were intcnded to embracc the assignees of an 
heir or devisee, that is, their heirs or devisees or pcrsons taking by pur- 
chase or alienation within two years after the qualification of an 
executor or letters of administration granted; which conveyances are 
made void against creditors or executors and administrators by section 
61, and do not embrace the creditors of a dcceascd debtor; for:  

1. They are represented bydhe executor or administrator who made 
the application for the license to sell thc real estate for their benefit, and 
the only adversary interest is that of the heir or devisee, or their 
assignees. 

2. The creditors may not be known or their debts ascertained. 
3. Creditors have no direct interest in the estate, and can only reach 

i t  by charging the executor or administrator with the procecds of the sale 
as assets. 

Thcre is no express provision in the statute requiring the sale made 
by an executor or administrator to bc reported to the court and be con- 
firmed. I t  may be that section 49, which omits the word "license" and 
substitutes that of "dccree," and requires "that the title shall be made 
to the purchaser by such person, and at such time as the court shall pre- 
scribe," furnishes sufficient ground for the inference that the sale ought 
to be reported to and confirmed by the court; yet, in the absence of some 
express provision, we are not at  liberty to carry the construction 
further, and infer that the fund, in respect to its collection and (314) 

239 
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mode of application, is to be under the control and direction of 
the court; for by section 51 it is  provided, "the proceeds of the sale 
shall be assets in the hands of the executor or administrator for pay- 
ment of debts, etc., and applied as though the same werc the proceeds of 
personal estate." I t  foll&& that after granting a license or decree of - 

sale, and the order confirming the sale, and to make title to the pur- 
chaser is passcd, the court has nothing more to do in the matter, and its 
iuristliction is at an end. 

Having arrived at  these conclusions in  regard to the construction of 
the statute, the application to the casc under consideration shows that 
the proceeding canuot be sustained. 

Viewed in the light of a petition to opcn the biddings, there are two 
ia ta l  objections. No responsible specific offer is made in  respect to 
the amount, and no assurance given that the price will be increased. After 
the term at which a sale is confirmed, a court of equity in the casc of a 

A " 

decree of sale or for partition of an infant's land and the like, where 
the fund, in respect to its collection, distribution, and application, 
is still under its control, will not open the biddings; Ashbce v. 
Coluell, 45 N. C., 158 ; u fo~l ior i  the court cannot do so in a case where, 
after passing the order of confirmation, elc., its jurisdiction is at  an end. 

Viewed in  the light of a petition to rehear, i t  cannot be cntertaincd, 
because the petitioners werc not and ought not to have been parties to 
the original proceeding. One who is not a party cannot appeal, or 
petition to rehear, or file a bill of review. This is settled, according to 
the practice of the courts, and no precedent to the contrary can be Sound. 

Viewed in the light of a bill in equity to convert the purchascr into 
a trustee. on the allegation of a fraudulent collusion Between him and 

u 

tlrc adminidtrator to suppress competition-buy the land at  a sacrifice 
and divide the spoils, and on the Sooting of fraud, to hold them liable 
for the actual value of the land, instead of the price at  which it was sold, 

the proceeding cannot be entertained; because the county court, in 
(315) which it originated, lrad no slich equity jurisdiction. I t  has gen- ' 

era1 original inrisdiction in causes of a civil nature at t l ~ c  common 
u 

law; its equity jurisdiction is limited, and dcpends on specific statutory 
provisions ( L P ~ T ~  v. E11etch&, 23 N. C. ,  257) ,  o. g., "petitions for filial 
portions, legacies, and distributive shares, matters relating to orphans, 
idiots, and lunatics, and the management of their estates." Revised Code, 
chap. 31, sec. 5. 

Whether by force of section 53 of the statute under consideration, 
which subjects to sale, on thc application of an executor or administrator, 
"all rights and interests in land which may bc devised or would descend 
to the heirs, and all such other interests in real estate as would be liable 
in 11 court of equity, to be applied in discharge of debts," has the 
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effect of giving jurisdiction to the county court in such cases, is a 
question not now presented; but i t  is certain that these matters are pecu- 
liarly fit to be dealt with by a court of full equity powers, and the 
interests of all parties will be best protected by having the rights de- 
clared by a decree in  a court of equity before the land is exposed to sale. 
This section, however, has no application to the case before us; the 
powers of a court of limited jurisdiction cannot be enlarged by impli- 
cations. 

PER CUEIAM. 

Cited: E ~ a n s  v. Xingletury, 63 N .  C., 206; Lovinier v. Pierce, 70 
N. C., 171; Peterson v. Vann, 83 N.  C., 120; Zevers v. Park, 88 N. C., 
459; Biclcens v. Long, 109 N. C., 171; Austin v. Austin, 132 N. C., 266. 

NOTE.-Since the last term, HON. M. E. MANLY, who had received 
the appointment of judge of the Supreme Court from the Governor, ad 
interim, was permanently elected to that office by the Legislature. 

RON. GEORGE H o w ~ a n ,  JR., and HON. R. 8 .  FRENCH, who had been 
appointed ad interim to the Superior Court bench, by the Governor, were 
permanently elected to that office by the Legislature. 
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HENRY B. NORMAN v. JOHN DUNBAR. 

An action against a guardian for the penalty of $200 far hiring the property 
of his ward privately is not required to be brought in the name of the 
State, but is properly brought in the name of an individual under- 
taking to sue for the same. 

DEBT for penalty, tried before Hcnth, J., a t  last Spring Term of 
TYERELI.. 

This action was brought to recovcr from the defendant $200 for hav- 
ing, as guardian, hired the property of his ward at  private hiring, in- 
stead of hiring i t  publicly, as iequircd by thc Revised Code, ch. 54, see. 
26, and ch. 46, see. 20, and the only question made was whether the 
action was rightly brought in the name of the present plaintiff 
or should have been in thc name of the State of North Carolina. (318) 

A verdict was permitted to pass for the plaintiff, subject to the 
opinion c?f the court on the question above stated, with leave to set aside 
the verdict arid enter a nonsuit if his Honor should hc of opinion against 

L the plaintiff on the question reserved. And on consideration of the 
qucstion of law, the court was of opinion that, according to the pro- 
visions of the Revised Code, ch. 35, sees. 47 and 45, the action should 
have been in the name of the State. The verdict was, therefore, set 
aside and a nonsuit ordered, from which judgment the plaintiff appealed. 

Winston, Jr., for plainhff. 
N o  counsel for defendant. 

243 
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BATTLE, J. We do not agree in  the opinion cxpressed by his Ilonor 
in  the court below, that the suit ought to have beer1 brought in the name 
of the State. Section 26, cl~apter 54, Revised Codc, prescribcs that 
"all sales, hirings, or rcntings by guardians shall be made and condnctcd 
in the same manner and undcr the same rules and regulations, and the 
same penalties for disobedience as prescribed fo r  salcs made by adminis- 
trators." I t  is admitted that a penalty was incurred by the defendant, 
as guardian, for a violation of the provisions of this section, and the 
only question is, I n  whose name is it to bc recovered? We think the 
reference to the act in relation to administrators makes that the rule, 
not only as to the amount of penalty, but also as to the person who is to 
sue for the same, and the use to which he is to apply the recovcry. By 
turning to that act, then, we find that the penalty given for its violation 
is $200, which is to be forfeited and paid "to any person suing for the 
same." Thc forfeiture thus prescribed clearly creates an action popnlar, 
which has always been brought in the name of the person who thought 
proper to sue for the penalty. I f  the recovcry were for his sole use, 

his name alone appeared as plaintiff in the suit; but if part of 
(319) the recovery wcre givcn to the State, then the action, although in 

his name, was called a qui tam action, because it was stated in 
the writ and declaration that he sued as wcll for the State as for himself. 
Qui Inm actions for usnry have always becn so brought, because the 
statuic gives the penalty, "the one moiety to the State and the other to 
him who will sue for the same." 

The rule thus established for the manner in which suits for penalties 
arc to be brought is not varied by the new provisions contained in 
sections 47 and 48, chapter 35, Reviscd Codc. These sections prescribe 
that "Where a penalty may be imposed by any law passed or hereafter 
to be passed, and i t  shall not be provided by the law to what person the 
penalty is given, it may be recovered by any one who will sue for the 
same and for his own use," and "Whenever any penalty shall be given 
by statute, and it i s  not prescribed in  whose name suit thcrefor may be 
commenced, the same shall be brought in the name of the State.'' We 
cannot believe that these provisions wcre intendcd to apply to actions 
popular, that is, to actions expressly "given to any one who will sue for 
the samc." The rulc applicable to cases of this kind was, as we have 
alrcady seen, wcll established and uniformly adopted in  practice. There 
was another class of cases where a penalty was annexed to a specified 
violation of the law, without saying to whom i t  should be forfeited and 
paid, or who might recover it. Instances of both classes are to be found 
in the act contained in Revised Code concerning "marriage." Section 
6 of the act (see chapter 68) gives a penalty of $200 for the offenses 
therein mentioned, "one-half to the use of him who will suc for the same, 
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and the other half to the use of the county wherein the offense is com- 
mitted"; while section 13 says that for the offense therein referred to, 
"the person so offending shall forfeit and pay $l,OOO." Under the latter 
section the suit must, undoubtedly, be brought in the name of the State, 
but the person who brings it will, by virtue of sections 47 and 48, chapter 
35, Revised Code, recover the pcnalty for his own use (see Caroon 
v. Rogers, 51 N.  C., 240). I t  is equally clear, in our opinion, (320) 
that the pcnalty given by scction 6, chapter 68, must be brought 
in  the name of the person who sues for it, inserting, though, the qui t a m  
clause, because a part of the recovery is given to the county wherein 
the offense mas committed. 

The rcsult of our opinion is that the judgment of nonsuit must be 
reversed and a judgment entered in favor of the plaintiff for the penalty 
of $200, according to the verdict of the jury. 

~ ' E R  CURIAM. Reversed. 

Cited: Duncan v. Yhilpot, 64 N.  C., 480; Maggett v. Roberts,  108 
N. C., 177. 

Overruled: iUiddlcfolz a. R. IZ., 95  N .  C.. 169. 

In  a n  action of debt on a sheriff's bond for the escape of a debtor imprisoned 
under a ca. sa., the jury are  not bound to give the whole sum 'due 
from such debtor, but should give the damages really sustained by the 
escape. 

DP:DT on the official bond of a sheriff, tried before Heath ,  J., at last 
Spring Term of GATES. 

The suit was brought against the sheriff and his sureties, for the 
escape of one Enrc, who had been arrested by the defendant Eure on a 
ca. so. The plaintiff proved the bond declared on, showed in evidcnce 
a judgment at his instance against said Eure-a cn sa. corresponding 
with the judgment-an arrest by the sheriff under the ca. sn., and a 
subsequent escape. There was evidence on the part of the defendants 
that Eulz, thc defendant, in the ca. sa., was a t  the time of such escape, 
and has been ever since, wholly insolvent. A verdict was permitted 
to pass for thc amount of principal, interest, and costs of the 
judgment, subject to the opinion of the court whether more than (321) 
nominal damages could be recovered, with leavc to the court to 



~ I N  THE SUPREME COURT. [53 

set aside the verdict if he should be of opinion with the defendants, or to 
direct a verdict for nominal damages; and that the plaintiff be permitted 
to submit to a nonsuit. 

On consideration of the question reserved, the court ordered the ver- 
dici to be reduced to sixpence, upon which the plaintiff submitted to a 
nonsuit and appealed. 

TV. N.  N. Smith for plaint i f .  
W.  A. N o o m  for defendants. 

BATTLE, J. The remedy at common law against a sheriff for the 
cscape of a person taken by him under a capias ad satisfaciendum is by 
an action on the case, in  which the jury may give such damages as upon 
the proofs they may think the plaintiff entitled to. This rule prevails 
whether the escape be voluntary or negligent; the only difference between 
the two kinds of escape being, so fa r  as the liability of the sheriff is con- 
cerned, that when sued for a negligent escape, he may, if he can, allcgc 
and prove a recaption upon frcsh pursuit. The statute of 13 Ed. I., 
ch. 11, which was in substance reEnacted by our act of 1777 (ch. 118, 

I secs. 10 arid 11, Revised Code of 1820), gives an action of debt against 

I the sheriff who shall take the body of any debtor in execution and shall 
willfully or negligently suffer such debtor to cscape, and the plaintiff 
in  such action shall recover all such sums of money as are mentioned in 
the execution, and damages for detaining the same. See Rev. Code, 
ch. 105, sec. 20. I t  is clearly settled that i11 the action of debt, thu8 
given, the recovery shall bc the same, whether the escape be voluntary 
or mgligent. See Adams v. Turrcntinc, 30 N .  C., 147, wherc the sub- 
ject is fully discussed. The action of dcbt given by the statute does not 
take away the common-law right of suing in case, but is a cumulative 
remedy, which, however, from its greater efficiency, has almost, i f  not 

entirely superseded the other in practice. Such being the respon- 
(322) sibility of the sherifi, when sued in  debt for the escapc of a 

debtor taken in execution, it is contended for the plaintiff in the 
present case that it ought to be thc same when the action is brought upon 
the bond of the sheriff against him and his sureties, because the bond is 
given as a security to tho public against his official dclinquel~cies, and 

I 
the remedy on it should be commensurate with the utmost extent of his 
responsibility. In  aid of this argument i t  insisted that if the action of 
debt be sued against a sheriff and a recovery had which hc fails to pay, 
a suit may then be brought upon his bond, in which such default of 
payment may be assigned as a breach, and that his sureties may be 
thereby made liable for the dcbt of the escaping debtor; and it is inferrrd 
that to avoid such circuity of action a full recovery ought to bc allowed 
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at  first in  an immediate suit up011 the bond. Whether the plaintiff 
can have full redress upon the sheriff's bond by this circuity of action 
we shall not at  present undertake to decide, but we are precludccl by 
authority from holding him entitled to it by a suit in the first instance 
upon the bond. I n  Governor. v. Mat7ock, 8 N.  C., 425, i t  was decided 
that in a suit upon a sheriff's bond the plaintiff must assign breaches 
thereof under the statute of 8 and 9 Will. HI., ch. 11, see. 8 '(see 
Rev. Code, ch. 31, see. 58), and tlmt the jury should "consider the 
damaqes really sustained by the cscape, and were not bound to give the 
whole sum due from tLe orighal dcbtor, as in debt a p n  the statute ef 
West, 2." 

The judgment in  the court below was in  accordance with this decision, 
and must be 

PET< CUEIAM. Affirmed. 

Cited: Theringtom v. Thar ing ton ,  99 N .  C., 125. 

(323) 
J O S E P H  COOPER, CIIAIRMAN, v. J. B. C H E R R Y  ET AL. 

1. Where a chairman of the board of superintendents of common schools, on 
going out of office, gave his own note, instead of money, to his suc- 
cessor, and after a lapse of two years, being reappointed, received the 
same note back as part of the school fund, and gave a release in full 
to his predecessor, it was Held, that on his subsequent failure and in- 
ability to pay such note, he and his sureties were liable on the bond 
last given. 

2. The statute of 1789 barring claims not sued for in two years, does not 
protect an administrator unless he has paid over the assets to the dis- 
tributees and taken refunding bonds, as well as advertised in con- 
formity with the act. 

PR~CEE~ING under chapter 66, section 50, Revised Codc, tried at  
Spring Term, 1861, of BERTIE, before ITeat?~, J. 

I t  was a motion on the bonds of Joseph R. Cherry as chairman of the 
board of superintendents of common schools of Bertie, against him and - 

his sureties. The motion was based on three bonds, one given on 10 
February, 1852, another on 18 May, 1856, and the other on 17 April, 
1858. Cherry continued in the ofice until April, 1861, when he resigned, 
and Joseph Cooper, the plaintiff, was appointed and gave bond. 

One of the principal questions arising in the case was as to the sum 
of $1,500, which Cherry had used of the school fund. ITe had been 
chairman sevcral years previous to 1853. I n  that gear Jonathan S. 
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Tayloe was appointed to the office, and in  lieu of cash he took Mr. 
Cherry's individual note for $1,500, without security, but it was admitted 
a t  that time Mr. Cherry was abundantly good for that sum, and remained 
so until 1860. Mr. Tayloe retained this note until 1856, when Cherry 
was again appointed chairman of the board of common schools, and on 
a settlement with Mr. Taylee he received his own note as so much cash, 
and gave Tayloe a release in full. I t  was in  proof that Tayloe had 
been empowered by the superintendents to loan out this sum. The 

defendants' counsel contended that neither Cherry nor his sure- 
(324) ties were liable for the snxn of $1,509 =:, cither of the bonds 

above described. 
Alfred Eason, one of the sureties of Mr. Cherry, died in August, 1858, 

and the defendant Mary Eason qualified as his administratrix at  Novem- 
ber term of Bertie County court; she advertised a t  the courthouse door 
and two other public places in  the county for all persons to present their 
claims against the estate of her intestate. This was done within two 
months from the date of her qualification. 

I t  was admitted that no settlement had been made by Mrs. E'ason 
with the distribntces of her intestate; that no refunding bond had 
been taken, but that the estate was still in her hands. I t  was insisted 
that as to Alfred Eason's estate the demand was barred by the act of 
1189. His  Honor being of opinion that the $1,500 was covered by the 
bond of 1856, gave judgment accordingly against all the defendants. 

Defendants' counsel excepted and appealed. 

W i d o n ,  Jr., for plaintiff. 
Barnes for defendants.  

PEARSON, C. J .  The position assumed by the defendants, that in 
respect to the sum of $1,500 there was no breach of the bond of 1856, 
because the default occurred in 1852 and was covered by the bond of that 

- year, is not tenable. It is true that the default in respect to this $1,500 
was a breach of the bond of 1852. I t  is also true that Tayloe, who was 
appointed chairman in 1853, committed a breach of his bond by receiv- 
ing as cash the notc of Cherry, without security, in  payment of the 
$1,500 for which Cherry was in default; but it is, nevertheless, true that 
the breaches were cumulative and continuing, so that when Cherry was 
again appointed chairman in 3856, and then received the same note as 
cash, and executed to Tayloe "a release in full," i t  was a breach of 
the bond then executed. No argument is necessary to prove that a 

trustee violates his duty by receiving his own note as cash (which 
(325) notc is still unpaid), and executing a release in discharge of the 

amount due to him as trustee, and the question is not at all affected 
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by the circumstance that the note had been given because of a previous 
default; for, viewed in any light, i t  comes within the express words of 
his bond, and he thereby "abuscd the trust which had becn confided to 
him by his appointment as chairman," and for the consequences of this 
breach of trust those who vouched for him as sureties on his bond are 
clearly liable. By their act he was placed in a position which enabled 
him to subtract from the school fund the amount in question, and they 
have no ground to complain because they are required to indemnify the 
fund and bear thc loss. 

The position assunled en the p r t ,  of the defendant Eason, t h t  2s the 
action was not commcnced until more than two years after she qualified 
as administratrix, she is protected by section 4 of the act of 1789 (accord- 
ing to the construction adopted in Goodman v. Smith, 15 N.  C., 450), 
altho~lgh she has not paid over the assets to the distributees and taken 
refunding bonds as required by the second section, is likewise imtenable. 
I f  the authority of that case were admittcd, and the fourth section 
treated as wholly unconnected with the second and third, and as strictly 
a statute of limitations, i t  would not apply to this case, because Chcrry, 
by his several appointments, was chairman continually from 1856 up to 
1861, and there was no cause of action, or rather, the cause of action 
was suspended until shortly before the present procecding was com- 
menced; for the statute in  relation to the school fund makes i t  the duty 
of the chairman to rcceivc and suc for thc fund, and during that time 
no proceeding could be had, as Chcrry could not sue himself, and it is 
settled doctrine that no statute of limitations can begin to run and become 
a bar until the cause of action accrues, for the plain reason that the 
Legislature cannot be supposed to intend to require a creditor to do an 
imposqiblc act under pain of having his right of action barred; Jones v. 
Brodie, 7 N.  C., 594; Godlpy v. Taylor, 14 N.  C., 178, where the 
doctrine is discussed and applied to ch. 48, Laws 1715, barring the (326) 
claim of all creditors who do not sue within seven years after the 
death of the debtor, which words are as direct and positive as those used 
in the scction under consideration, i. e., "who fail to bring sixit within 
two ycars from the qualification of the cxccntor or administrator." 

We will not, however, put the decision on that ground, because a 
distinction may bo suggested, inasmuch as the bond is payable to the 
State, and the circumstance that Chcrry continued in office may havc 
only had the effect to suspend the summary proceeding provided by the 
statute, and for the additional reason that Goodman v. Smith is opposed 
by Bpeiies v. Bell, 47 N. C., 254, and i t  is a matter of great practical 
importancc that the construction of the statute should be settled, as 
cases under i t  occur on the circuits almost every day. 

The fact of there being these opposing cases in respect to the con- 
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struction of the act of 1759 shows that the question is of some difficulty, 
and by a perusal of the opinion delivered in Reeves  v. Bell it is obvious 
that the attention of the court had not been called to Goodman v. Smith. 
We have, therefore, felt i t  to be our duty to give the subject a serious 
reconsideration, and after doing so arc satisfied that the construction 
established by I icevcs  v. Be l l  is the true one, and is supported by principle 
and also by authority. 

I n  Reeves  v. BET? i t  is decided that by a proper construction of the act 
of 1789 an administrator cannot protect himself against a recovery by a 
creditor who hns f&cl to sue within two years from his cjim!ification, 
unless he has delivered the assets to t l ~ e  distributees and taken refunding - 
bonds, so as to give the creditor a remedy over, by which he may reach 
the assets in their hands. 

The opinion takes a comprehensive view of the subject, assuming that 
the several enactments of the same statute arc all to be taken together, 
and to be so construed as to effect the general purpose for which the 

statute was made; that this general purpose was to remedy an 
(327) evil growing out of the delay of executors and administrators in 

settling up estates and paying over the assets remaining in their 
hands undei~ the pretext of debts still outstanding, on account of which 
they were, in order to protect themselves, justified in retaining the 
assets, and that this prominent purpose of the statute requircd the ad- 
ministrator, in ordcr to claim the protection of the statute given to him 
by section 4, to aver, and be able to prove, that he had complied with 
the duty imposed on him by the second section, and not only paid over 
thc assets, but had taken a refunding bond, so as to enable the creditor, 
under the provision of section 3, to fix the amount of his debt and 
recover the same by s c i w  facias, according to the proceeding thereby 
provided. 

This general view may be cxtended and made more particular by the 
suggestion of several positions, all of which support and confirm the 
construction establislicd by that case, and are by implication made a 
part of the argument: 

1. One who clain~s the benefit of any instrument must aver and prove 
that he has performed all the acts required to be done by him for the 
benefit of the other party. This is a ge:reral principle of justice, ap- 
plicable not only to contracts bctwcen individuals, but the construction 
of statutes, and to treaties between independent nations. The second 
section of tho act of 1789 requires executors and administrators, after 
thc expiration of two years from their qualification, to pay over the un- 
disposed of assets to tbe legatees or distributees, and to take a refunding 
bond with condition to pay any debt of the deceased "which shall be 
afterwards sued for and recovered or othelwise duly made to appear." 
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The third section enacts that when an administrator pleads '(fully ad- 
ministered," and the fact i6 found in his favor, the plaintiff may fix 
the amount of his demand, and sign judgment, and thereupon issue a 
scire facias in  order to discharge the parties to the refunding bond. 
The fourth section enacts that any creditor who fails to sue within two 
years from the qualification of the executor or administrator "shall be 
forever barred from the recovery of his debt." When, therefore, 
an administrator seeks to protect himself from a recovery on the (328) 
ground that the creditor had failed to sue within two years after 
his qualification, i t  would seem, as a matter of course, to be necessary 
for him to aver that he had paid over the assets and taken refunding 
bonds, so as to give the creditor a remedy over by scire facias, according 
to the provisions of the statute. An administrator is required to take 
refunding bonds for the benefit of the creditor, and surely it is with an 
ill gra-ce that he asks to be protected from a recovery by them when he 
has neglected to do what the law expressly requires him to do for their 
benefit. 

2. The evil intended to be remedied by the act of 1789, as is manifest 
from its enactments as well as the preamble, was the delay on the part 
of executors and administrators in settling up estates. The construction 
adopted in  .Reeves v. Bell tends to induce a discharge of duty, and 
thus to effect the main purpose of the statute, whereas the construction 
adopted in  Goodman v. Smith actuaIly holds out an inducement to 
executors and administrators not to perform their duty by giving them 
assurance that they will be protected whether they settle and take refund- 
ing bonds or not. 

3.  When the act of 1789 was passed there were two statutes of limita- 
tion-the general statute and the act of 1715, barring claims against 
the estates of deceased persons after seven years. So i t  would seem 
there was no particular occasion or necessity for another statute of limi- 
tations. Yet, the construction adopted in  Goodmaw v. Smith has the 
effect of making the act of 1789 a mere statute of limitations, and the 
fourth, which is clearly a subsidiary section, is allowed to override all 
the others, and allowed to become the only operative provision of the 
statute. 

4. The Court, in  Goodman v. Smith, seems to be impressed with the 
general words of the fourth section, but, nevertheless, refuses to allow 
them to be qualified by considering them in connection with the other 
sections, when, in truth, that was the only way of solving the difficulty, 
and was not only authorized by the rules of construction, but, in 
thi,q instance, was actually demanded, because the third section (329) 
fixes the mode in which the executor and administrator should 
plead in order to protect himself against the recovery of a creditor, that 
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is, he should plead "fully administercd," and his plea is established by 
proof that he had settled a t  the expiration of two years and taken 
refunding bonds as required by the act. Whereupon the creditor is 
barred of his recovery against the cxecutor or administrator, and must 
poceed by xcire facias on the bond. 

By a careful analysis of the elaborate opinion delivered in  Goodman 
v. Xmitk i t  will be seen that the conclusion is put on two grounds, 
ncithcr of which, as it seems to us, is tenable. The creditors are classed 
into the diligent and the dilatory, and i t  is assumed that the refunding 
bonds are not rcquired for the bcnefit of the latter; consequently, in re- 
gard to them, whether a refunding bond had been taken or not is imma- 
terial, and so no averment in  regard to i t  was necessary. 

For  whose benefit are refunding bonds to be taken? Not for the 
benefit of the diligent creditors, one who sues within the time allowed 
by the statute, for Ire does not require it. H e  recovers against the 
executor or administrator, and cannot bc barrcd and turned over to seek 
relief on the refunding bond. 11s to him, the fact that the assets have 
been paid over and rcfunding bonds taken, does not establish the plea 
of "fully administered." The same remarks apply to the limited dcscrip- 
tion of creditors mentioned in the proviso to the fourth section. They 
belong to the class of diligent creditors, and as they sue within the time 
allowcd by law, arc cntitled to recover against the executor or adminis- 
trator. So  the refunding bonds were not intended for their benefit. But 
the matter is not left to conjecture or construction, for the words of the 
statute and of the bonds required to be taken by the second section arc 
express, '(giving bond with two or more able sureties, conditioned that 
if any debt truly owed by the dcceascd shall be afterwards sued for and 
recovercd or otherwise duly made to appear." The other ground is that 

the protcction given to administrators and executors by the fourth 
(330) section would be nugatory, becaase "an administrator or executor 

who has faithfully administercd the assets, and who, by force of 
such administration, is adequately protected, stands in  no need of this 
additional shield." The position here assumed is that a n  executor or 
administrator, in respect to creditors who bring suit withill the two 
years, does "faithfully administer," and can protcct himself by showing 
the fact that, pending the suit, at  the expiration of two ycars hc paid 
over the assets to the legatees or distributees. I s  this position tenable? - 
Can the executor or administrator protcct himself against a recovery 
by bringing forward this matter under a plea puis darrein continuance? 
Assur*cdly he cannot, and the question secms to have been misappre- 
hcnded; for the protection given by the fourth section was in respect 
to creditors who fail to sue within two years, and so fa r  from being 
nugatory, i t  required this express provision to enable executors and 
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administrators to protect themselves against creditors who had not sued 
within the two years, and their liability to creditors who had sued within 
the time allowed was not interfered with or altered in any respect, but 
was left as at  common law. 

The research which this conflict of cascs has given rise to brings to 
tho notice of the Court two authorities which seem not to have occurred 
to the Court in Goodnznn v. Smith ,  but which settle the coustruction of 
tho act of 1715, and furnish a direct analogy and authority for the 
construction of the act of 1789. The cases arc Godley v. Taylor, 14 
N.  C., 178, and Bniley v. Shannonhouse, 16 N.  C., 416; and i t  is settled 
that, notwithstanding the broad terms of the act of 1715, an cxccutor 
or admin ish ior  cannot protect himself from a recovery by a creditor 
who had failed to sue until after the expiration of seven years, unlcss he 
avers and proves that he'has paid over the surplus assets to the treasury 
as required to do by the act of 1784, or to the trustees of the University 
by the act of 1809, and the court adopted the principle that in  the con- 
struction of the act of 1715, the ninth section of that act, and the act 
of 1784 and 1809, are to be taken into consideration, and that one 
who fails to do an act which the law requires of him for the (331) 
bcnefit of another cannot bar thc recovery of the latter, because 
he has not provided him with the remedy, which the law contemplated, 
and made i t  his duty to do as an implied condition precedent to the 
protection which he claims. 

We now consider the question settled, both on principle and authority, 
and concur with his Honor in  the opinion that the plaintiff's right to 
recover against the defendant, Mrs. Eadon, was not barred, as she still 
rctains the assets 

PER CURIAM. Affirmed. 

Cited: Bowland v. Windley, 82 N. C., 134; McKeithan v. McGill, 83 
N. C., 518; Cox v. Cox, 84 N. C., 142; Rogcrs v. Grant, 88 N.  C., 444; 
Morris v. #?/me, ib., 456; T i f f l e  v. Duncnn, 89 N. C., 419; Glover v. 
Flou~ers, 95 N. C., 59 ; Xmith v. Erown, 101 N. C., 351 ; Bobbitt v. Jones, 
107 Pu'. C., 662; iSelf v. Xhugart, 135 N. C., 197. 
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DOE ON THE DEMISE OF WILSON BROWN v. CALVIN E. SMITH. 

1. Where land has been sold as the property of A., under execution, and he 
has received a portion of the sum raised, which was over and above 
the call of the execution, he cannot be a witness for the purchaser in 
an action for the recovery of the land. 

2. Where both parties in an action of ejectment claim title under the same 
person, the defendant cannot defeat the action by showing title in a 
third person, unless he has acquired such outstanding title or connects 
himself with it. 

E.JRCTMENT, tricd bcfore TIowa.rd, ,I., at last term of OILANGE. 
The lessor claimed title under a deed from the sheriff, executed on 

28 October, 1858, by virtue of a sale under .execution and judgment 
against one Turner for a debt contracted by him in January, 1854. R e  
then showed a deed for the same land, executed by Turner to the defend- 
ant Smith, dated September, 1854, and then showed by Turner that the 
money recited in s1~c21 deed as having been received by him had, in fact, 

not been paid; that no money or other thing of value had been 
(332) given to him by Smith for the land in question; that the deed 

had really bcen executed in  August, 1855, during the session of 
Orange County court, and was antedated in order to defeat a judgment 
(in a bastardy case) that was rendered in that court on the day before. 
The defendant excepted to the competency of Turner, but the exception 
was overruled. 

To provc title of Turner a t  the date of the judgment and execution, 
under which thc plaintiff claimed, the defendant showed that a t  a sale 
under the judgment in thc bastardy case the land in  question had been 
bought by one Miller, and a deed executed to him on 26 July, 1856, that 
a t  such sale the land brouglit more money than was necessary to satisfy 
the execution, and the overplus was paid by Miner to Turner, who gave 
a receipt for the money. 

I n  reply to this the plaintiff proved that Miller, at  the sale above 
mentioned, had acted as the sheriff's deputy, and had employed one 
McCauley to buy the land for him;  that McCauley bid off the land 
accordingly and assigncd the bid to Miller. 

IIis Honor chargcd the jury that the sale and purchase by Miller was, 
for the purpose of this action, a nullity, and that the admitted good 
character of Smith was not to be considered by them. Defendant ex- 
cepted. 

Verdict and judgment for plaintiff. Appeal by defendant. 

Phillips for plaintiff. 
Norwood  for defendant.  
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p ~ a a s o ~ ,  C. J. The exception to the competency of Turner as a 
witness on the side of the plaintiff is well taken. The witness had a 
direct interest to support the title of Brown, because of his liability to 
him in the event of his losing the land by the provision of the statute, 
Rev. Code, chap. 45, see. 27. I t  docs not appear from the case as made 
out that the deed of Turner to Smith contained a warranty, and in the 
transfer of land a warranty is not implied; consequently, there 
was no corresponding liability of the witness to Smith so as to (333) 
bring the question within the rule of a witness having an interest 
on both sides. For  this crror there will be a venire de novo, and we are 
not at liberty to enter upon the question discussed at  the bar and on 
which the case seems to have turned on the trial in  the court below. 

We will suggest, howevcr, that there seems to be nothing to prevent 
the application of the principle that when both parties claim title under 
the same person the defendant cannot defend an action by showing title 
in a third person unless he has acquired such outstanding title or con- 
nects himself with it. This suggestion seems called for to prevent a 
repetition of what has occurred at  this term-a point was fully argued, 
and yet upon examination the Court found that i t  was excluded by a 
preliminary matter. 

PER CURIAM. Error. 

Cited: Galdwell v. Neely, 81 N.  C., 116. 

E. A. COLLINS v. AUGUSTUS CREECY. 

The statute, Rev. Code, ch. 101, sec. 14,  gives the  overseer of a road (acting 
in good faith) power to  cut pines, etc., on Bny land adjoining his sec- 
tion, and he i s  not confined to the land immediately adjoining the 
spot where the work is  to  be done. 

TRESPASS quare clausum frcgit, tried before Heaih, J., a t  last Spring 
Term of CHOWAN. 

The plaintiff declared for an entry by the defendant on her enclosed 
lands and cutting and carrying away some oak trees therefrom. She 
proved that she was in the possession of an enclosed field in one end of 
which there was an oak grove, which field and grove abutted on the 
public road; that no one was permitted to cut trees there save her own 
hands, and they none but dead trces; that the defendant entered thereon . 

and cut down five oak trees of small size; that witness told the de- 
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(334) fendant he had better not cut any more of these trees, else he 
might get into trouble about them; that he then cu tno  more. 

The defendant then proved that he was the duly appointed overseer 
of the road on which the enclosure and grovc abutted, and to some 
considerable distance beyond the prcmiscs described; that as such over- 
seer, he was n~alcing and repairing some bridges on the road where they 
were necessary; that these bridges were a t  a considerable distance beyond 
the plaintiff's land and opposite to that of other persons, and that the 
said timbcr was used for the purpose of repairing a bridge on the road. 

The plaintin' then proved that there was other timber on uninclosed 
ground opposite to this grove, but i t  was described as being largc pine, 
and not so good as oak for the purpose intended, aud that further off- 
opposito to points where the bridges were, on the lands of other persons, 
there was timber fitting for such purposcs, but i t  was in  a swamp and 
difficult to be got; that betwcerl this last described place and the site of 
the bridges one McCoy had a small oak grove. I t  was further in proof 
that these bridges had been forrucrly constructed of pine timber. 

Thc judge charged the jnrg: first, if thc overseer entered, cut down 
and carried away the timber for the purpose of making and repairing 
the bridges in the road under his charge, and he acted in  good faith, the 
defendant was entitlcd to their verdict. But, secondly, if they believed 
the occasion was used as a pretext, and he entered, cut, and carried away 
the timber maliciously, with an intent to injuire, harass, and vex the 
plaintiff, the plaintiff was cntitlcd to their verdict for the actual damage 
done her;  to which, punitive damages might be added. Plaintiff ex- 
cepted. 

Verdict for dcfcndant. Judgment and appeal. 

Winsiolz, Jr., for plaintiff. 
Barnes for defendant. 

(335) PEARSON, C. J. The statute requires overseers of roads to 
make and repair bridges and causeways, and to enable them to 

do so, they are authorized to cut poles and other necessary timber, and 
provision i s  made for compensation to the owncr of the land by an 
application to the county court; Ilev. Code, ch. 101, sccs. 34, 15, 16. 

This is an instance of the cxerciso, on the part of the sovereign, of the 
right to take private property for the use of the public, making compen- 
sation. 

No qnestion is made in regard to the right; but as the property is 
takcn without the consent of the owner, i t  is proper that the statute should 
be construed strictly, so as not to carry its operation further than is 
sufficient to meet the public necessity which called for the enactment. 
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Giving the plaintiff the benefit of this principle, we are of opinion that 
the statute gives the ovcrseer power to cut poles, etc., on any land ad- 
joining his section of the road, and that he is not confined to the land 
immediately adjoining the spot where the work is to be done. The words 
of the statute are general, and do not point out the place where polcs 
may be cut. So, while, on the one hand, we do not adopt the construc- 
tion that the overseer may cut poles on any land where hc pleascs within 
the connty, because so large a power is not necessary for  the purpose of 
the statute, on the other, we do not restrict its operation to the very 
spot where the causeway or bridge is to be made, because that might 
defeat the purpose of the statute. For  instance, suppose the place where 
a causeway is necdcd to be in a lane and no woods within half a mile. 

As the land of the plaintiff adjoincd the defendant's section of the 
road, he had the power, according to the true construction of the statute, 
to cut poles, and the question turned on the manner in which he exercised 
it. Did he ahusc the power? or did he ac t  bona fidr with a single rye 
to the discharge of his duty? We entirely approve of tho manner in  
which this qucstion was left to the jury. 

PEE CUR~AM. No error. 

W. Z. Y. JONES ET AL. v. ISAAC C. EDWARDS ET a. 
(336) 

Where real estate, belonging to an infant, has been converted into personalty 
by a sale, under the decree of court for a division, the fund will con- 
tinue to have the character of realty, and be transmissible according 
to the law of descents until a different character is impressed upon it 
by some act of the owner. 

PETITION for a distributive share of the estate of Clarinda Joyner, 
against the personal representative, heard before Osborne, J., a t  last 
Spring Term of GREENE. 

Upon thc facts of the case as set forth in the pleadings (which are 
sufficiently slated in the opinion of this Court), his Honor below dis- 
missed the petition, and the plaintiffs appealed. 

N o  counsel for p la in t i f s .  
J .  W. B r y a n  for defendants.  

MANLY, J. We gather the following facts from the pleadings : Charles 
Joyner, by his last will, left a parcel of land to be equally divided between 
his family of children, viz., Caroline, wife of the defendant Edwards; 
Eliza. A,, John F., Lavinia, and Clarinda Joyner. By the subsequent 
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death of two of the children, under age and intestate, that is, Eliza and 
Lavinia, the remaining three became entitled to the land as tenants in  
common. These three presented a petition to the court of equity of 
Greene, to have the land sold for a division, which was accordingly 
decreed, and the proceeds divided between them, each receiving $1,361.18. 
The case now before us, sets forth that another of the children, viz., 
Clarinda, is now dead, under age and intestate, and that the petitioner 
Jones, in right of his wife, Xary,  who is the mother of the children, is 
entitled to a distributive share of this fund. This, we think, is a mis- 
take of right. 

By reference to the law, under jvhich the proceedings for the sale 
were conducted, Rev. Code, ch. 82, sees. 6 and 7, it will be found 

(337) where real estate is converted into personalty for a division, the 
latter, if belonging to an infant, will continue of the character 

of realty, so as to be subject to the law of descent governing the transmis- 
sion of real estate; and such will be the case, we take it, until a different 
character is impressed upon i t  by some act of the owner, according to 
what is said in Dudley v. WinfialA, 45 R. C., 91. 

I n  the case before us, the real estate had been converted by a sale in 
equity into personalty, and paid to the guardian of Clarinda; upon her 
death, therefore, intestate and under age, it would descend to her real 
representative, and not to her next of kin, under the statute for distribut- 
ing personalty. 

The petitioner Mary, therefore, who is the mother of the decedent, is 
not entitled to any portion of this fund, but i t  goes to the heirs-at-law 
according to the canons of descent regulating inheritances, to wit, to 
the brother and sister. 

The jugment of the court below should be affirmed, and the petition 
dismissed with costs. 

PEE CURIAX. Petition dismissed. 

Cited: Lyon, v. ,4kin, 78 N. C., 260; Hall v. Short, 81 N. C., 277. 

JOSEPH GRIFFIN v. PETER G. FOSTER. 

1. The continuance of an overflow of land by the ponding back of water for 
twelve years does not justify the presumption of the grant of an ease- 
ment. 

2.  It  is not competent, either as a bar to the action, or in mitigation of dam- 
ages, for the defendant to show that for twelve years neither the 
plaintiff nor the party from whom he purchased had complained of 
the overflow of his land. 
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PETITION to recover damages for ponding back water upon the plain- 
tiff's land, tried before Heath, J., at Fall  Term, 1860, of MARTIN. 

The case was brought up by appeal from the finding of a jury of 
view. 

On the trial below it appeared that the dam in question had (338) 
been erected twelve years theretofore, and the water kept u p  to its 
then height by one Williams, who, about two years before, had sold to the 
defendant. When the dam was erected the plaintiff's land was owned by 
one Harman Griffin, who some six years before sold i t  to the plaintiff. 
The defendant offered to show that before the present petition was filed 
no complaint was made of the overflowing by either the plaintiff or 
Harman Griffith, and no suit mas brought. This evidence was offered 
in  bar and in mitigation of damages. 

The court held that i t  a-as not competent in  either point of view. 
Defendant's counsel excepted. 

Verdict and judgment for plaintiff, and appeal by defendant. 

Warren f o r  plaintiff. 
Winston, Jr., f o r  defendant. 

MANLY, J. TWO questions are presented in  the case transmitted to 
this Court: 

1. Whether the continuance of the pond of water on the petitioner's 
land for twelve years would justify the  resumption of a grant of the 
easement. 

2. Whether i t  was competent to prove in bar or in  mitigation of 
damages that no complaint had been made prior to the filing of the 
petition. 

Both questions were properly ruled against the defendant below. 
The provisions of the Revised Code, ch. 65, secs. 18 and 19, raising a 

presumption of payment or abandonment upon judgments, decrees, con- 
tracts, equities, or redemptions, and other equitable interests after the 
lapse of ten years, do not embrace cases of the kind before us;  so that 
the presumptive bar in favor of a private easement stands as at common 
law. I n  England twenty years seems to have been adopted by judges 
by analogy to the statute, 21  James I., which makes an adverse enjoy- 
ment for that time a bar to an action of ejectment. A less time 
than this does not seem to have been held, in  any instance, of (339) 
itself sufficient to justify the presumption. 

I n  North Carolina we have followed the English rule, and have held 
twenty years necessary and sufficient. The cases upon this point are 
collected in  the opinion of the Court delivered in  Ingraham v. Hough, 
46 N. C., 49. Since that case, it may be regarded as settled that twenty 
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years enjoyment of an easement, uninterrupted and unexplained, will 
raise the presumption of a grant. Nothing less than this will do. The 
eleven or twelve years, therefore, set forth in the case as the period 
during which the pond of water has been kept up, is not sufficient to 
create a presumptive bar to the right of rcdrcss of the owner of the land 
covered. 

The evidence offered and rejected by the court was inadmissible for 
either of the objects avowed, or for any other that we arc aware of. No  
demand of damagcs or notice of the petition, prior bo the filing of thc 
same, was necessary. Previous complaint, therefore, not being a pre- 
rcqnisite, the want of it was not a bar to the suit. So wc cannot perceive 
how or in  what way i t  can have a legitimate elfeet upon the amount of 
damages. Suffering can rarely be measu~cd, with truth, by amount of 
complaint indulged; and the absence of the one cannot be inferred, with 
any reasonable certainty, from the absence of the other. Such matters 
depend so much on temperament and education that they cannot be relied 
upon as indices from which a jury may infer facts upon which to base 
a verdict. 

PEE CURIAM. No error. 

j Cited: Power Co. v. Naaigntiom Co., 152 N.  C., 493. 

WILLIAM T. POOLE v. THE NORTH CAROLINA RAILROAD COMPANY. 

Where a deaf-mute slave, who was walking on a railroad track from the 
direction of an approaching train, was killed by the train, it not ap- 
pearing that the engineer knew of the slave's infirmity, and it ap- 
pearing that the usual warning was given by the steam whistle for 
one endowed with hearing to have made his escape, it was held that 
the company was not liable for the loss. 

CASE to recover damages for negligence in  running defendant's train, 
tried before Bailey, J., at last Spring Term of WAKE. 

The plaintiff declarcd against the defendailt for so negligently running 
a train on their railroad track as to strike and kill a negro man-slave 
belonging to him. 

I t  appeared in thc case that the slave Guilford, who was the subject 
of this suit, was a deaf-mute, and was walking on the railroad track 
with his back to a gravel train which was approaching him. Thc 
engincer in charge of the train had been going a t  the rate of fifteen or 
twenty miles an hour, when he saw smoke ahead of him in a cut, and, 
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believing it to be from an approaching train, he slackened speed to 
about four miles an hour; lout perceiving that the smokc was from a 
coal-kiln, he put on steam, and as he was clearing the smoke for the first 
time he saw the negro man in question on the track about seventy five or 
oue hundred yards distant. When the engineer first saw the slave, the 
engine was gaining speed, and was going a t  the rate of about from eight 
to twelve miles per hour. H e  could have stopped the train when he first 
saw the slave, but made no effort to do so, because he took it for granted 
that he would hear the noise of his approach and get out of the way; 
but, on coming to within thirty yards of him and finding he did not quit 
the track, he gave the signal to put on the brakes and when within fifteen 
or twenty steps, gave the alarm whistle, and.continued to blow loud and 
quick until the mgro was struck. I t  appeared that if thc slave could 
have heard he had time to have escaped after the whistle first 
sounded the alarm. Thc engineer had no knowledge of the slave's (341) 
deafness. - 

Guilford was a blacksmith, and was worth $1,000. 
The court instructed the jury that the plaintiff could not recover. 

Verdict and judgment for the defendant, and appeal by the plaintiff. 

Mil ler and G. W. Haywood f o r  plaintiff. 
B. P. Moore f o r  defendant. 

BATTLE, J. We approve the instruction given to the jury by his 
Honor that the plaintiff was not entitled to recover. 

The engineer who had the management of the defendant's train, did 
not know that the plaintiffrs slave was a deaf-mute. I n  the absence of 
such knowledge he had the right to presume that the slave had the 
ordinary faculties of hearing and sight, and that he was endowed with 
such an instinct of self-preservation as would prompt him to leave the 
railroad track, and thus escape the danger of bcing knocked down and 
run over by the approaching cars; see Herring v. R. R., 32 N. C., 402; 
Couch v. Jones, 49 N. C., 402. Had  the engineer omitted to give the 
ordinary signals for warning persons to leave the track of the road, i t  
would have becn deemed negligenre for which the defendant rniglit have 
been held responsible. But i t  appears from testimony that he did every- 
thing to avoid the catastrophe which prudence or humanity could dic- 
tate, and his efforts proved vain only because the infirmity of the slave 
prevented his profiting by them. See Aycock v. R. R., 51 N. C., 231. 

PER CURIAM. No error. 
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(342) 
HUGH T. MOFFITT v. JOHN C. BURGESS. 

1. Where a party, with his horse and buggy, carried a debtor to a railroad 
station, and there procured the money to enable him to leave the 
State, with the intent to assist him in the purpose of avoiding his cred- 
itors, it was held to be a fraudulent removal within the statute. 

2. The declaration of a debtor iraudulemitly removed, that. "he intended to 
get the defendant into a scrape," was held to be immaterial. 

CASE for fraudulently removing a debtor, one Alred, tricd before 
Howa.;d, J., a t  last Superior Court of RAN~OLPI~ .  

Mrs. Kersey, a cousin of the defendant and of Alred, testified that 
the defendant and Alred, his brother-in-law, came one Sunday evening 
to the residence of her husband in  Greensboro in the buggy and with 
the horse of the defendant; that the defendant asked for her husband 
and said that he had bought Alred7s growing crop and wished to get 
the moncy to pay him for i t ;  that Alred was broke-was out collerting 
money, and was going to Missouri; that the night before Alred came 
to his home and told him that his crop was under execution, and wanted 
him to buy i t ;  that hc was going away; that Alrcd could not go unless 
the defendant could grt the money from witness's husband; that witness 
asked defendant, "What is to become of Sally?" Alred's wifc, to which 
he replicd that she did not know hcr husband was going away until 
the night before; that she was not going until further orders, and that 
in  the meantime he (dcfcndant) was to take care of her;  that hc didn't 
reckon that witness would ever see Alred again; that on Monday her 
husband let defendant have the moncy, $140, which he paid over to 
Alred, who took the ncxt train for the west. 

One witness testified that when defendant returned hc stated that 
Alred had gone to High Point or Greensboro to get work. Another, that 
he said on his return that Alred was in a quandary, when he left him, 
whether to go to Bcaufort or Missouri. 

Kersey stated that bc lent the defendant thc sum of $150, wl~ich 
was paid to Alred; that defendant thcn endeavored to persuade 

(343) Alred to give up his purpose of going, and offered to furnish him 
a house free of rent if he would give up the idea of going. 

Tn the course of the trial the defendant's counsel asked a witness if he 
did not hear Alred say, sometime bcforc hc went away, that he intended 
to get the defendant into a scrape. Plaintiff's counsel objected to this 
question, and the testimony was ruled out, whereupon the defendant 
exc~pted. 

The court charged the jury that although a debtor may be embarrassed, 
and may be preparing to leare the country to avoid his creditors, yet, if 
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a person simply purchase his property for value, or to save his debt, 
and with no other purpose or illtent, he would not be made liable for the 
debts of such debtor; but if he knows that the dcbtor is insolvent or em- 
barrassed, and is preparing to avoid his creditors, and he furnish him 
means of transporting either himself or his property, then the law pre- 
sumes he intended tho consequences of his act, and unlcss he shows that 
such was not his intent, he will be held responsible. Therefore, if the 
jury mere satisfied that the defendant knew of Alred's embarrassmcrlt 
before he left home, and that Mrs. Iiersey's statement was true, plaintiff 
was entitled to recover. But if the defendant simply purchased the crop 
and went to Greensboro for the moncy, and with no other intent, then 
they should find for the defendant. Defendant's counscl excepted to the 
charge. 

Verdict and judgment for plaintiff. Appeal by defendant. 

Long, Scott, and P h i l l i p  for plaintifl. 
Gorrell for defendant. 

BATTLE, J. Taking tlic whole of his Honor's charge together, and 
applying i t  to the facts stated by the witnesses, Mr. and Mrs. Kersey, i t  
is correct in  principle, and is fully sustained by &!oss v. Peoples, 51 
N. C., 140. I f  the defcndant with his horsc and buggy carried the debtor 
to Greensboro and thcre procured the moncy to enable him to 
leave the State, and if this werc done with the intent to assist him (344) 
in the purpose of avoiding his creditors, it was a fraudulcnt re- 
moval of the debtor within the meaning of thc statute, and the defcndant 
must abide the consequences. 

The testimony which was offered on the part of the defendant as to 
the declaration of ih r  debtor that "he intcnded to get him into a scrape," 
was properly rejected on tlrc ground of its immateriality. The debtor did 
not get him into a scrape, and it was a matter of no consequence on the 
trial of the issue rlvhetller he did i t  designedly or not. 

PER CURIAM. No error. 

H. M. SHAW AND B. M. BAXTER V. JOHN F. BURFOOT. 

Two or more separate proprietors of land cannot sustain a joint petition for 
a Bitch to drain their lands, without alleging that  a common ditch 
would drain the lands of all the petitioners. 

PETITION for commissioners to lay off a ditch for drainage, heard be- 
fore V e a t h ,  J., a t  last term of CTJRRITUCK. 
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The case came up from the county court by appeal to the Superior 
Court. 

The petitioners set forth that they are owners of certain lands on the 
east side of Indian Ridgc which are subject to being overflowed and that 
their value is thus greatly impaired ; that they have no means of drain- 
ing them except through the lands of the defendant and of others 
(naming them), who are made defendants but who did not appeal; that 
said ditch ought to be upon and over the lands of these defendants, be- 
ginning with that of plaintiff Shaw. 

The prayer is for commissioners to view the premises to ascertain 
whether such ditch or drain be nccessary-to direct of what size 

(345) and a t  what points i t  shall be cut and prescribc thc amount of 
work that each person over whose lands i t  shall pass and who may 

desire to drain into it shall do in cutting and keeping the same in good 
order, and to assess the damage each party may sustain by such ditch. 

The defendant Rurfoot alone answered, taking exception to the form 
of the petition, especially to the fact that the plaintiffs had joined in the 
petition without setting out any joint interest in the contcmplatcd work. 

The court gave judgmcnt confirming the order of the county court and 
appointcd commissioners to go upon the land and inquire and report; 
from which judgment the defendant Burfoot appealed. 

W .  A. Moore for plnintifjs. 
R i n t o n  for d e f ~ n d a n t .  

MANLY, J. The allegations of the pctition are not such as to warrant 
proceedings in the names of the j~etitioners jointly. To make a petition 
by two or more separate proprietors of land proper in  a case of the kind 
before us, i t  ought to be alleged that a common ditch (the one which 
they seek) would drain the land of all, and that in that way all have a 
joint interest in  the object of their suit. No such allegation is made, nor 
is that state of facts inferable at all from the contents of the petition. 

There are othcr substantial defecis in the framework of the petition 
which are objected to in the answer, and which tlic draftsman will' at 
once perceive by comparing the petition with the method of procedure 
pointed out i n  the Codc. 

Thc  judgmcnt of the Superior Court appointing commissioners was 
erroneous, and should he revcrscd, and the defendant's motion to dismiss 
sustained. 

PER CURIAM. Revcrsed and petition dismissed. 

Cited: Po~Cer  v. Arrnstronq, 134 N.  C., 451. 
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STATE v. PETER, JESS, AND MILES (SLAVES). 
(346) 

The master of a slave committed to jail on the warrant of a justice of the 
peace for an offense cognizable in the Superior Court is liable for jail 
fees, although the grand jury, upon an inquiry, may have refused to 
make presentment against such slave. 

MW~ION for the taxation of costs heard beforc H e a t h ,  b., at Special 
Term of Cunnmuc~c. 

The slaves Peter, Jcss, and Miles, the property of George T. Wallace, 
were committed to the jail of Currituck County by justices of the peace 
under a criminal charge which was not bailable. They remainccl in jail 
until 14 January, 1861, whcn the Court of Oyer and Terminer was held 
for the said county, and then the cases of these slaves was submitted to 
the grand jury, who, after a careful examination, reported "that they 
found nothing against them, and therofore declined to make any pre- 
sentment against them." 

Thereupon the said slaves were dischargcd at  the expense of their 
owner, excluding the jail fees, the court dcclining to render judgment for 
these. From which judgtnenl thc solicitor for the State appealed 

Attorney-Gcnernl for the Xiate. 
Hir i ton f o r  defendants.  

MANLY, J. Revised Code, ch. 107, sec. 69, subjects the owner of a 
slave to costs in all cases of Superior Court jurisdiction where the slave 
if a free man would be liable. 

Chapter 87, see. 6, provides that every person committed to a public 
jail by lawful authority for any criminal offense or misdemcanor against 
the State shall bear all reasonable charges for carrying and guarding 
him to jail, and also for his support therein until rclcased. 

These two sections of the Code makc the owner of the slaves in thc 
case before us liable, i t  seems to us, for the jail fecs, and we think they 
ought to be included in the taxed costs. S. v. Isaac, 13 N. C., 47, 
is direct authority for this view. There is error, therefore, in (341) 
the judgment below. It should have becn for the costs, including 
the jail fees. 

PEE CURIAM. Reversed. 
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DOE ON THE DEMISE OF AD'ELAIIDE AND ELIZABETH KRON v. 
M'ARTIN HINSON'. 

A grant from the State, purporting t o  be made in obedience to  acts of the 
General Assembly providing for the relief of persons whose title deeds 
had been destroyed by the burning of the courthouses, etc., of Hert- 
ford and Montgomery counties, was held to be color of title. 

EJECTMENT tried before French, J., at Fall  Term, 1860, of MONT- 
GOMERY. 

The lessors of the plaintiff offered in evidence a grant from the State, 
dated on 14 December, 1849, which purported to have been issued "in 
obedience to an act of the General Assembly of this Statc, passed at the 
session of 1844-45, chap. 53, ratified 1 January, 1845, entitled, 'An act 
to extend the provisions of an act passed at the General Assembly of 
1830-31, cntitled an act for the relief of such persons as may suffer from 
the destruction of the records of Hel-tford County, occasioned by the 
burning of the courthouse and clerk's office, to the counties of Mont- 
gomery and Stanly.'" To entitle themselves to the benefit of said acts 
of Assembly, the lessors of the plaintiff produced evidence to show that 
the titlc deeds under which they claimed the land in question were con- 
sun~cd by the fire which burned the courthouse of Montgomev County 
in 1843; that they had made advertisement of a survey in 1849, setting 
forth their boundaries, and the grounds on which they claimed a right 

to an entry and grant for the said land. They also proposed to 
(348) show the entry made in  1849, and which is recited in  the said 

grant. They further proved that they had had seven years posses- 
sion of the land in question, and insisted that at  least the grant offered 
by them was color of title. The court rejected the evidence, and the 
plaintiff took a nonsuit, and appealed. 

Ashe f o r  plaintiff. 
No counsc l  f o r  defeadant. 

MANLY, J. We do not think it necessary to discuss other questions 
presented upon this record. There is one ruled crroneously, without doubt 
to the prejudice of the appellant, and for that hc is entitled to a venire 
de n o w ;  the grant of 14 December, 1849, to Adelaide and Elizabeth 
Kron, is color of title. We perceive no reason why i t  is not so. The 
public authorities decided upon the widence before them that the 
grantees were entitled under the provisions of the acts of Assembly, and 
accordingly they made the grant. Tt in  form purports to convey title- 
emanates from proper and the higliest officers of the Statc, and is, there- 
fore, of a character to induce a man of ordinary capacity to confide in 
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i t  as sufficient to secure the enjoyment of the land. This is all that is 
necessary to constitute color; D o b s o n  v. Murphy, 18 N. C., 586; Tate 
v. Sou,thard, 10 N. C., 119. 

Many forms of conveyance, much less imposing than this, h a w  been 
held to be color; as, for instance, an unrcgistered deed-an unconditional 
act of this Legislature-a deed without consideration, and intended 
rnerel.7, as color; Campbell v. BfcArthtrr, 9 N. C., 3 3 ;  Church v. 
.4cud~my, 9 N. C., 233 ; liogers 1). Afabe, 15 N. C., 180. 

The nonsuit should be set aside. 
PEE C u n r ~ n ~ .  Venire cle novo. 

W. D. HARRINGTON, ASSIGNEE, V. GEORGE WILCOX AND W. NASH, 
EXECUTORS. 

Money paid by B., the surety of A,, is a goad set-off against a note payable to 
A,, which was indorsed after it fell due. 

C A ~ E  AGREED, ~ubmitted to French, J., a t  Fall  Term, 1860, of M o o a ~ .  
The bond on which this action was brought was made by Georgc Wil- 

cox, testator of the defendants, dated 26 November, 1856, for $286, due 
one day after datc, and made payable to William P. Wilcox, his son. 
Pr ior  to thc making of this bond W. P. Wilcox borrowed of John Mur- 
chison about $400, and gave two notes, with his father, thc said George, 
as his surety for the amount. W. P. Wilcox rclnoved to Mississippi in 
the fall of 18.36, 3nd on the day he started, delivered the bond now sued 
on to the plaintiff with a rcquest that he should carry i t  to John Mur- 
chison and get him to accept it, and credit the amount on the notes which 
he held on him and his father. This request was made in  the presence 
of George, the father, but Murchison refused to come into the arrange- 
ment, saying that "the one he had was good enough." Subsequently, 
after the death of the said George, the whole amount of the two notes 
and interest ($483) was collected, by suit, from the defendants, his exec- 
utors. The plaintiff afterwards sent the notc in  question to W. P. Wil- 
cox, who endorsed it to the plaintiff, who knew that the executors of 
George had paid the two notes as statrd. The defepdants insisted on this 
payment by surety as a set-off. 

To meet this plea of set-off the plaintiff set out the following clauses 
in the will of George Wilcox, which was made 18 December, 1856 : 
"Item. 1 will and bequeath to W. P. Mrilcox, for the use and benefit of 
his child Willianl the sum of five hundred dollars; this sum to his son 
and one dollar to hirnsrlf, with the amount of money I shall h a w  to pay 
him, T consider a fair and equitable portion of my estate." 
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By a codicil made on 8 January, 1857, the testator bequeathed to 
William, the infant son of W. F. Wilcox, a negro boy. These 

(350) legacies have been assented to by the executors. Not including the 
legacies to the son of W. I?. Wilcox, a distributive share of the 

estate of George Wilcox would have exceeded the sum paid Murchison. 
On the consideration of the case agreed, his Honor being of opinion 

with the plaintilf on the question of set-off, gave judgment for the full 
amount of the note with interest and costs, from which the defendants 
appealed. 

N o  counsel for p la in f ig .  
Ph i l l ips  for defendants.  

MANLY, J. We do not perceive why the money paid by the executors 
of George Wilcox on their testator's liability as surety of William P. 
Wilcox is not a good set-off in this action. The case states that the note 
sued on was transferred by endorsement, after i t  became due, and, more- 
over, at the time of the transfer, that the endorsee knew of the existence 
of the counter demand, and so, the debts being mutual, i t  will follow that, 
in  all points of view, it was a proper case for set-off. The doctrine upon 
the subject of set-off, under circumstances like the present, was discussed 
and explained in Wmyzuood v. M c N a i r ,  19 N.  C., 283, and has been con- 
sidered, we think, settled since that day. 

We suppose, indeed, i t  was not intended to renew here the questions 
settled by that case, but to bring forward, through the clauses of the 
will quoted, a question as to the effect of that instrument upon the set- 
off proposed. 

We have examined the clauses and do not find anything in then1 to 
affect the rights of the parties in  this suit. There is no recognition of 
the testator's liability as surety for William P. Wilcox upon the notes to 
Murchison, and of course no release to him of his responsibilities to tes- 
tator which might arise from that liability. 

The testator's opinion as to the fairness of the division of his estate, 
however erroneous and unjust to the son William, does not affect the 

question as to what is given in the will or what exemptions are 
(351) secured tlrercby. There is no ambiguity in the instrument. The 

testator admits his liability to pay a sum of money to William, 
which we take to be the note in suit (as none other appears), but nowhere 
expresses an expectation of bccoming a creditor of William, either by 
reason of suretyship or otherwise, and consequently nowhere adds such 
contingent amount to the legacy left him. 

The money then paid by the executors of George, by reason of testator's 
suretyship for his son William, was a subsisting claim against William 
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WI-IITEHRAD 2). SMITH. 

P. a t  thc time of thc transfer of the bond, and is therefore a proper set- 
off i n  the action. 

We are of opinion, upon the case agreed, that the judgment below is 
erroneous and should be reversed and judgrncnt entercd for the de- 
fendant. 

PEE CLTRIAM. Reversed. 

WHITEHEAD & SUTEtERLAND v. GEORGE SMITH ET AL. 

Appeal bonds sent from the county to the Superior Courts are made by sec- 
tions 1 and 10 of chapter 4, Revised Code, a part of the record sent 
up, and callnot be questioned by plea and proof, at the instance of the 
sureties. 

MOTION for judgmeul 011 an appeal bond, before O s b o r n e ,  J., a t  last 
Spring Term of DUPLIN. 

The action was begun in the county court, where a judgment was taken 
against Smith, and he prayed an appeal to Superior Court. The record 
of the case was accompanied by the appeal bond on which this motion 
is predicated, which is in proper form and purports to have been exe- 
cuted by the dcfcndants IIoward and Monk as thc sureties of Smith. On 
judgment being rendered against the appellant in thc Superior Court, 
Howard and Monk filed an affidavit stating that tho paper-writing filed 
in  this case as an appeal bond was signed in  blank by them; that 
no amount was inserted nor was any name mentioned as a payec, (352) 
and that all the written matter inserted in  the said bond has been 
inserted since the blank form was signed by them. The counsel for the 
afiants thcn askcd for an issue to be made up and tried, offering to prove 
the facts set out in the afidavits. 

His  Eonor was of opinion that the court did not have power to grant 
the motion of the dcfendants, and that the record certified from the 
county court was conclusive as to the execution of the bond, and there- 
fore refused the motion. From which judgment the defendants Howard 
and Monk appealed. 

W. A. Wright f o r  plaintifs. 
Stmng f o r  def enclants. 

BATTLE, J. The decision of the question presented in this case depends 
upon the construction of the first and tenth scctions of chapter 4, Re- 
vised  cod^. The first section gives an appeal to the Superior Court to 
every free person, whether plaintiff or defendant, who shall be dissatis- 
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fied with the sentence, judgment, or decree of the county court, but re- 
quires the appellant, before obtaining the same, to give bond with suffi- 
cient security for prosecuting the appeal with effect and for performing 
the judgment, sentence, or decree which the Superior Court may render 
against him. The tenth section enacts that "bonds taken for the prose- 
c&ion of appeals, shall make a part of the record sent up to the Superior 
Court, on which judgment may be entered against the appellant and his 
sureties in all cases where judgment shall be rendered against the 
appellant." The question is, whether upon a motion in the Superior 
Court for a judgment upon the appeal bond it has the effect of a record 
the verity of which cannot be disputed, or is  it to be taken as a bond the 
execution of which, though official, may be denied by plea and proof? 

WE! are clearly of opinion that by force of the words ('shall make a part 
of the record sent up to the Superior Court," appeal bonds can . 

(353) no more be disputed or have their verity inquired into than any 
other part of the record sent up from the county court. By being 

made "part of the record,'' they acquire all the sanctity of the record, 
and the parties to them are conclusively bound by them. Being given in 
the county court, i t  must be presumed as a matter of law that that court' 
took them properly, and when they are certified as part of the record 
the law no more intended that the truth of that part of the record 
should be a subject of question than that anything else which the court 
had placed upon its records should be questioned. 

I t  is a strong argument in favor of this construction that, with regard 
to bail bonds, which are taken by the sheriff out of court but which are, 
nevertheless, when returned to court. so far made a record that a scire 
facias must issue upon them, the obligors are permitted to deny the exe- 
cution of them by the plea of %on est factunz, supported by an affidavit. 

I f  the defendants never, in fact, executed the appeal bond, their 
remedy was by an application to the county court to have the records as 
to the bond corrected and then to have the transcript of the perfected 
record sent to the Superior Court. Whether the county court would act 
a t  the instance of parties attempting to set up such a defense as that 
stated by the surety defendants in  the affidavit, may well be doubted. 
The bond may have been, and probably was, made perfect before it was 
delivered, and, if so, the obligors have no cause of complaint. At all 
events, the court might properly, i n  the exercise of a sound discretion, 
refuse to listen to an application at the expense of the subgtantial merits 
and justice of the case. 

Our conclusion is that upon the transcript of the record before him 
his Honor, in the court below, decided right in refusing the plea of the 
defendants in denial of their bond, and the judgment must therefore be 

PER CURIAM. Affirmed. 
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STATE v. LAUGHLIN, a SLAVI<C. 
(354) 

1. The willful and malicious setting fire to the house of another, the burning 
of which is only a misdemeanor, will become a capital felony if the 
dwelling-house or barn, with grain in it, is thereby burned where such 
burning is the probable consequence of the first illegal act. 

2. Upon indictment for the felonious burning of a barn with grain or corn 
in it, a prisoner cannot be convicted upon proof that he burned a crib 
with corn in it. 

INDICTMENT for felonious burning, tried before Xuunders, J., at Spring 
Term, 1861, of ROBESON. 

The indictment charged that the defendant "feloniously, willfully, and 
maliciously did set fire to and burn a certain barn then having corn in 
the same." The proof was that the prisoncr maliciously and willfully did 
set fire to a stable with fodder in  it, and that a crib with corn and peas 
i n  it, which stood within twenty-six feet of tE~c stable, was partially con- 
sumed, but by great exertion was saved from total destruction. 

The court chargcd as to the crib (which he sometimes i n  the alter- 
native calls a barn), "that if satisfied of the burning of the stable by 
the prisoner, as i t  was an unlawful act, the prisoner was responsible for 
the consequences; and if they (the jury) were satisfied beyond a reason- 
able doubt that the stable was likely to and did communicate to the crib, 
and it  was thereby burned, they should convict; but they were to be 
satisfied that by the burning of the stable the burning of the crib ~ v a s  a 
reasonable probability to follow; in which case the prisoner would be an- 
swerable." The defendant's cour~scl excepted. 

Verdict, "guiltv." Sentence was pronounced, and defcndant appealed. 

A t lorney-  G e n e r a  for the  State. 
Powle for defendant.  

BATTLE, J. The bill of exceptions presents for consideration (355) 
two questions, both of which are of great importance to the 
commimity, as well as to the prisoner. The first is, whether the willful 
and malicious setting fire to the house of another, the burning of which 
is only a rnisdcmeanor, will become a capital felony if a dwelling-house 
o r  barn with grain in  i t  be thereby burned, where such burning is the 
probable consequence of the firqt illegal act. Upon this question we con- 
cur in the opinion given in the court below, that in such a case the 
prisoner is guilty of the felonious burning of the dwelling-house or barn, 
upon the principle that he is to be held responsible for the natural and 
probable consequence of his first criminal act. 1n.support of this propo- 
sition, the burning of one's own dwelling-house with a malicious and 
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unlawful intent, furnishes a strong argument from analogy. Such burn- 
ing is of itself only a high misdemeai~or; but if the dwellings of other 
persons be situated so near to the one burnt that they take fire and are 
consumed as an immediate and necessary consequence of the first illegal 
act, i t  will amount to a felony. See 2 East's P1. Cr., 1030 and 1031, and 
Eex 71. Probert  and Rex v. Isaac, there cited. 

l'hc second question is, whether upon an indictment for the felonious 
burning of a barn with grain or corn in i t  the prisoner can be convicted 
upon proof that he burnt a crib with corn in it. H e  certainly cannot, 
unless a barn and a crib mcan in  law the same thing or the testimony 
shows that they are in  fact the same. The bill of exceptions docs not set 
forth ilny proof that they are the same, and we are unable to find any 
authority in  the law which pronolinccs them to be thc same. I n  
Webstcr's Dictionary, a '%barn7' is said to be "a covered building for secur- 
ing grain, hay, flax, and other productions of the carlh." I t  is a word 
known to the Rnglish law, and is mentioned in thc statute, 23 Hen. VI I I ,  
chap. 1, see. 3, as a house the willful bu~.ning of which, while i t  has grain 
or corn in it, shall be a felony without the benefit of clergy. A crib, ac- 
cording to Webster, means, in the United States, "a small building raised 
on posts for storing Indian corn." We are not aware that i t  is now or - 

ever has been used in  that sense in England, and we have not, as 
(356) yet, seen i t  used in any of the acts of our Assembly. From this, 

i t  seems that a barn and a crib arc houscs of a different kind, and 
used, ordinarily, for different purposes, and we learn, unofficially, that 
they arc so known throughout the greater part, if not the whole, of this 
State. The burning of a crib with corn in  i t  is, then, a different oflense 
from the burning of a barn with corn in it, and a prisoner charged with 
thc latter cannot be convicted, upon proof of his having commit~rd the 
former. Indeed, thc burning of a crib, though i t  may have grain or 
corn in i t  at  tho time, is not made a felony at all, and i t  will be for 
the Lcgislature to consider whether such a building should not, under 
similar circumstances, have the protection which is  now extended by 
sec. 2, chapter 84, Revised Codc, to barns. This case may, possibly, 
also suggest to that honorable body that the willful and malicious burn- 
ing of stablcs, with the intent to conwumc and destroy the horses that 
rnay bc irr them, is an offense quite as flagrant as and much more cruel 
than the burning of eithcr cribs or barns, no matter how much corn or 
grain they may contain. 

PER CURIAM. V e n i r e  de  novo. 
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ISHAM LUTHER v. NOAH R. SKEEN. 
(357) 

1. Reports that the plaintiff swore to a lie or lies in a distant county can- 
not properly be submitted to a jury in an action of slander as elements 
from which a jury are to make up an estimate of their own of the char- 
acter of the plaintiff. 

2. A jury in estimating character is to take the testimony o~f witnesses 
who are supposed to be able or capable of reflecting in general terms 
the judgment of the public. 

3. Matters elicited on a cross-examination which are only admissible to 
weaken the force of the testimuny in chief ought no~t to go to the jury 
for a different purpose. 

SLANDER tried before Howard, J., a t  last Spring Term of DAVIDSON. 
The action was brought for charging the plaintiff with having trumped 

up and sworn to an account. 
The following is the case sent to this Court : The plaintiff introduced 

several witnesses to prove his general character, who said his character 
was good. Thc defendant's counsel thcn asked them if they had not heard 
that plaintiff had sworn to a lie in Randolph; to this plaintiff's counsel 
exccpted. The court then said to defendant's counsel, "You must not 
ask the witness questions as to any particular offense, or what any par- 
ticular person had said, but you may ask if there was a current report in 
the neighborhood that plaintiff had sworn to lies while living in Ran- 
dolph." To this question plaintiff's counsel excepted. All of the witnesses 
answered that there was. Upon bring further questioned by  lai in tiff's 
counsel, some of them said the report was confined to a particular suit 
with one Nance; others, that the report covered at  least two instances 
of falso swearinq. Each of these witncsses said he did not remember to 
have heard the report from more than thrcc or four persons, but that he 
heard thosc persons speak of it before the dispute between plaintiff and 
defendant arose. The plaintifl moved from Randolph to Davidson four 
or five years ago. 

The court charged the jury that the testimony was permitted to go 
to them, not as a justification, but for their consideration in  awarding 
damages; that i t  was for them alone to say what damages ought to be 
given to the plainliff, either for the injury to his character, or as an 
example to deter others from slandering their neighbor, and that it was 
right and proper that they should know the exact standing of plaintiff, 
as i t  was supposed that they would give greater damage for an impu- 
tation upon the character of a man above suspicion or reproach 
than for an imputation upon one whose character was not so fa i r ;  (358) 
but that was a matter about which they were allowed to exercise 
their own discretion." l'laintiff's counsel excepted to the charge. 
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Verdict for pla.intiff for $2. Judgment and appcal by plaintiff. . 

N c h e a n  for. plaintiff. 
K i t t re l l  for d e f e n d a d .  

BATTLX, J. Upon the case presented to this Court, we think there 
is error in this: His  llonor allowed matters elicited on a cross-exami- 
nation and which were only admissible to weaken the force of the testi- 
mony in chief, to go to the jury for  a different purpose. 

The eridence in regard to the reports in Raudolph County, were im- 
properly submitted to thc jury as elements from which they might make 
u p  an estimate of their own of the character of the plaintiff. That is not 
the way in  which juries are informed as to character. They take the 
tevtimorry of a witness who is  supposed to be capable of reflecting in  
gcneral terms the judgment of the public, and rely upon that. Any other 
mode would but multiply occasions for scandalous strife and prove im- 
practicable in its results. A current report and general character are 
not equivalent and convertible terms. The one may be evidence of the 
other, but is not conclusively so. 

While, therefore, the evidence of the report in Randolph might be 
properly brought out on cross-examination with a vicw to analyze and 
test the foundation of the witness's testimony, and might be used by the 
jury in estimating the weight of such testimony, i t  was not proper i t  
should be uscd in any other connection. I t  was not proper it should be 
used as direct evidence of general character. 

PER CUEIAM. Venijire de novo. 

C i t r d :  8. v. Laxton,  76 N.  C., 218; 8. v. Z r o w n ,  &id., 225; Lord 
Y. Beard,  79 N. C., 13; 8. v. Gee, 92 N. C., 760; 8. v. Holly ,  155 N .  C., 
492. 

Bist inguished:  8. 11. Lanier ,  79 N.  C., 624. 

(3.59 ) 
NATHAN HARRIELL ~1 AL. v. SMlTHY DAVIS. 

A deed of gift of slaves made in 1823, to a married woman for her natural 
life, and after her death to the heirs lawfully begotten of her  body, 
passes the absolute property in  such slaves to her husband. 

TROTTER tricd before Osborm?, J., at Spring Term, 1861, of GRREEENE. 
This action was brought for the conversion of certain slaves, and the 

title of the plaintiffs depends upon the construction of the following 
deed of gift, viz. : 

274 



-3 

J U N E  TERM, 1861. 

KORTH CAROLINA, GREENE COUNTY : 

Know all men by these presents, that I, Lewis Harrell, of the State 
aforesaid and county of Lenoir, for and in consideration of the love 
and good will and natural affection I have and bear to my daughter-in- 
law, Laney Ayton Harrell, wife of Joseph Harrell, doth lend unto the 
said Laney Ayton Harrell one neg o girl by the name of Nance, about 
sixteen years of age, and her daug f, ter Phillis, about four months old, 
them and their increase to the said Laney Harrell, during her natural 
lifetime, and after her death, I give the said negro girl Nance and her 
daughter Phillis and their increase to the heirs of my daughter-in-law, 
lawfully begotten of her body, to them and their assigns forever. I n  
witness whereof I have hereunto set my hand and seal, this 12 %lay, 1832. 

LEWIS HARRELL [SEAL.] 
Witness present : 

Isaac Ward. 

Thc plaintiffs are the children of Mrs. Harrell, wife of Joseph Harrell, 
who was living a t  the time of the making of the deed. They contended 
under the limitation contained in the deed to the heirs of Mrs. Harrell, 
lawfully begotten, that they are entitled to the slaves and their increase, 
she being now dead. 

The defendants claimed title under a conveyance from Joseph Harrell, 
the husband of Laney Ayton Harrell, made in her lifetime. 

By  consent, the jury rendered a verdict for the plaintiffs, sub- (360) 
ject to the opinion of the court as to the legal effect of the 
deed of gift, and the court, on consideration of the point reserved, 
being of opinion with the defendant, set aside the verdict and ordered a 
nonsuit, from which plaintiff appealed. 

Strong for plaintiffs, 
J .  TY. Bryan for defendant. 

PEARSON, C. J. The legal effect of the deed of gift is too plain to 
admit of argument. The absolute estate vested in  Mrs. Harrell by the 
application of two well-settled principles of law, both of which exclude 
the plaintiffs from any benefit under the deed. 

At the date of the deed, 1823, the common law was applicable as well 
to the transfer of slaves as of other personal property, and according 
to an established principle a life-estate consumed the entire estate, and 
a limitation over was inoperative, except in a will or deed of trust. 

I n  the second place, i t  is clear that the "rule in Xhelley's caseJ' applies. 
So that the whole estate vested in Mrs. Harrell by the deed, and passed 
to her, and then to her husband jure mariti. 

PER CURIA~I. Affirmed. 
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CASPER HEDRICK v. HENRY WAGONER, EXECUT~R. 

Where a parent put a slave into the possession of his child, with an intention 
to make it  an advancement, but afterwards changed his mind and 
took i t  back, it  was Held, that  the law implied no obligation on the 
part oif the parent to pay for keeping, feeding, aud clothing the slave. 

0 

ASSUMPSIT tried before V o u a r d ,  J., at last Spring Term of D A ~ I D S ~ N .  
Joseph Wagoner, the defendant's testator, in 1839, placed in the 

(361) possession of his daughter, then a widow, a certain negro woman 
slave. The daughter was afterwards married to the plaintiff, who 

took charge of the woman and kept her and her children, of which she 
had several, until the year 1858, in the meantime feeding and clothing 
them. Tn that year thetestator went to plaintiff's house and, complaining 
that plaintiff was about to run the slaves from the country, demanded, 
as the condition upon which he would let them remain, that plaintiff 
should give bond and security not to remove them, which the latter de- 
clined doing, and so the bailment terminated. Hedrick said he ought to 
have pay for his trouble, to which Wagoner replied, he would give him 
$50 if that would satisfy him. This the plaintiff refused. Wagoner then 
said, "Pick out two men, and whatever they say, I will pay you7'; but 
this was never done, and shortly afterwards this suit was brought. 

By the consent of the counsel on both sides, the question of damages 
was submitted to the jury, the court reserving the question of plaintiff's 
right to recover, with leave to set aside the verdict and enter a nonsuit, 
should the opinion of the court be adverse to plaintiff's cause of action. 
The jury found damages to the amount of $300. 

Afterwards the court set aside the verdict and ordered a nonsnit, from 
which plaintiff appealed. 

K i t t ~ d  fo r  plaint i f f .  
Gorrc11 and  McLeas  for defendant .  

MANLY, J. The view taken of this case in  the court below was clearly 
correct. Tt is the ordinary case of a slave put into the possession of a 
child and intended by the parcnt as an advancement, but with respect to 
which he changcs his mind and takes the slave away. 

The law implies no obligation in such a case on the part of the parent 
to pay for kerping, clothing, feeding, and the like. The negroes 

(362) were not kept upon any such expectation, much less upon any 
mutual understanding to that effect. 

There was no legal or equitable obligation to allow them to remain 
under any circumstances, and the law will not raise an assumpsit to pay 
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damages for doing what the party had a right to do, nor will i t  interpolate 
upon the transaction a liability not contemplated by either party during 
its continuance. The principle of the case falls within University v. 
McNair, 37 N.  C., 605. 

The proposition on the part of defcndant's testator to pay $50 (which 
was rejected by the plaintiff) was in furtherance of a negotiation for 
peace, and does not in any way affect the rights of the parties, and of 
the same character is the proposition (not carried into execution) to 
submit it, to men. The judgmcnt should be 

PEE CURIAM. Affirmed. 

Cited: Eueritl; v. Walker, 109 N. C., 132. 

J A M E S  H .  H A D E N  v. NORTH C A R O L I N A  R A I L R O A D  COMPANY.  

Where a hired slave was taken ill with typhoid fever, and the hirer, not 
knowing the nature of the disease, sent him on the railroad cars, i n  
pleasant weather, 40 miles, to a place deemed more favorable to  the 
patient, where he remained one day in proper hands without a phy- 
sician being called in, and w&? then sent 3 milels further to the  
care of his master, i t  appearing that the ascertainment of the exist- 
ence of that  disease was a matter of skill, and not within the scope 
of ordinary intelligence, i t  was Held, that although the disease was 
aggravated by the treatment of the patient, yet that these facts did 
not show such a want of proper care and prudent management as to 
subject the hirer to  damages for the death of the  slave. 

C ~ S E  for negligence in  taking care of a slave, Dick, hired to defendant, 
tried before Howard, J., at Spring Term, 1861, of DA~IDSON. 

Thc plaintiff hired to the defendant a healthy, ablebodied slave (363) 
for the year 1858, without any special stipulation as to his 
management, to work as a scction hand on the railroad. H e  was 
located on a section about SIX miles from Charlotte, and on Sunday pre- 
vious to the time in question had been permitted to go on a train to see 
his master. On Wednesday morning he reported himself to the sec- 
tion rnaster (defcndant's agent) as too unwell to work, whereupon he 
was directed to go to the shanties, about two hundrcd yards from the 
road. I n  the evening the section master went to see him and found him 
sitting up. He  complained of pain in the head and breast and said he 
had been taken with a headache on Monday. The master gave him a 
teaspoonful of laudanum and put a mustard plaster to his head. On next 
morning the slave was in bed, where he remained all day. TIe cxprcssed 
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an anxiety to go home, and on the next morning was permitted to do so. 
H e  walked down to the road and went on the train to Holtsburg, forty 
miles from where he had worked, taking witli him a note from the section 
master to station agent a t  Iloltsburg, directing him to send word to the 
owner of the negro, who lived near there, to come for him. The train 
a ~ r i v e d  about 10 o'clock that morning. The station agent first saw the 
slave after his arrival, standing near the track, very weak, and scarcely 
able to stand. He was coughing arid spitting blood, and complained of 
severe pains in  his head and breast. The station agent had him assisted 
to a shanty, and after getting through his business went to see him, and 
had some coffee made for him; he said he had not been able to eat for 
two days. About 11 o'clock the agent sent a messenger to plaintiff's 
mother, who lived about three miles off, to send for Dick. About sunset, 
a servant came with a .buggy and took the boy to the house of Mrs. 
Hadell, plaintiff's mother. Doctor Shemwell was sent for early that 
night, and found the patient with high fever, a low, quick pulse, and very 
much prostrated. I t  was a case of fully-developed typhoid fever, compli- 
cated with an affection of thc liver, and he thought there was hardly a 
hope of the boy's recovery. Dr. Whitehead, of Salisbury, came to see 

the patient. ZIe said he thought the case was well nigh hopeless, 
(364) but he did all he could for him. His testimony agreed with that 

of the other physician as to the symptoms. The slave died that 
night. 

Dr. Payne testified that from the description of the slave's condition 
on Friday morning before be started for I-Ioltsburg, a man of o rd inaq  
intelligence would not have been able to discover that he had typhoid 
fever, though a physician would. 

The court submitted to the jury the question whether they believed 
that the condition of the slavc when he arrived at  Holtsburg was the 
ordinary developments of disease, or whether the disease was materially 
aggravated and the danger to the slave's life increased by the ride. R e  
also submitted to the jury the question of damagcs, reserving, witli the 
consent of both parties, the question of negligence. The jury found that 
the disease was materially aggravated and the danger increased by the 
ride. They assessed the damages to $800. 

The court being of opinion that there was such negligence on the 
part of the defendant's agents, both in sending the slave by railroad and 
i n  not sending for a physician while the slave was at Boltsburg, and send- 
ing him off in the buggy, as to make them liable, gave judgment for the 
plaintiff, and the defendants appealed. 

K i t t r e l l  for plaintif f .  
B. F. Moore and Gorrell  for defendants .  
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BATTLE, J. The question, whether the defendant was guilty of ordi- 
nary neglect in taking care of the slave hired from the plaintiff, was 
one of law, which his Honor properly undertook to decide; but upon the 
facts stated in  the bill of exceptions, we do not concur in the opinion 
which he pronounced upon it. Ordinary neglect is the want of ordinary 
care, and that, as applied to a hired slave, signifies such a degree of care 
as a person of ordinary prudence would take of him under sim- 
i lar circumstances; Heathcock v. Yenwing ton ,  33 N.  C., 640; (365) 
Couch, v. Jones, 49 N. C., 402. Whether, where a slave is  sick, 
the hirer is bound, without an express agreement to that effect, to pro- 
cure, at  his own expense, medical attendance for him, has been a subject 
of dispute in  this State, and has not yet been settled by any direct adjudi- 
cation, though it has been decided that if he call in  a physician, he, and 
not the owner of the slave, is bound to pay the bill; Haywood  V .  Long,  
27 N. C., 438. Rut supposing that the ordinary care which the hirer 
must take of the slave includes the duty of procuring the advice and 
assistance of a physician when necessary, as we are inclined to think i t  
does, yet we cannot find any want of due care in  the circumstances of 
the present case. The agents of the defendant may possibly not have 
acted for the best, but they seem to have been desirous of doing so, 
and m7e cannot but think the owner would have pursued the same course 
in a similar conjuncture of circumstances. I t  was testified by a physician 
that the agent under whom the slave was working at  the time when he  
was taken sick could not have discovered that the disease was typhoid 
fever, and we are not informed that he knew or had any reason to sup- 
pose that the sending him on the cars to Holtsburg in the cool of the 
morning would aggravate the symptoms. After the arrival of the patient 
a t  Holtsburg, it was a question, admitting of some doubt, whether it was 
better to keep him at a country depot, at which we are not told that 
there were proper accommodations for a sick person, or to send him in the 
cool of the afternoon three miles to the house of the plaintiff's mother, 
where he was sure to have the kindness and care of a woman's minis- 
trations. Supposing that the agent erred, was his error so obvious a 
one that a man of ordinary prudence would not have fallen into i t ?  We 
certainly cannot gay that i t  was. The standard of ordinary prudence 
and care is, from its very nature, an indefinite one, and the want of it is 
frequently very difficult to ascertain. I n  the present case we cannot say 
that the slave would probably have recovered had the course contended 
for on the part of the plaintiff been pursued, nor can we see any necessary 
consequence of his death from the manner in  which he was treated. 
We are btrongly inclined to the opinion that the-disease was one 
of those which not infrequently seize the most hardy and vigorous (366) 
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persons and bring them to the grave in spite of the kindest attentions and 
the ablest medical skill. 

Differing from his Honor upon the question of ordinary neglect, as 
applied to the circumstances of the present case, we must order 

PET( CURIAM. Venire de novo. 

JOHN BARNES v. JOHN T. BARNES ET AL. 

The provision of the act of Assembly passed 11 May, 1861, eonlmoilly 
called the "Stay Law," forbidding jury trials and trials before justices 
of the peace, and the issuing of executions and sales under executions 
and deeds of trust, held to  be unconstitutional and void. 

DEBT tried before Wenth, J., at last Spring Term of WILSON. 
During the pendency of this case in the Superior Court the defendants 

pleaded, since the last continuance, the following act of Asscmbly: 

AN ACT T O  PROVIDE I ~ G ~ L T N S T  TI-TE SACMIFICE O F  PROPEETY AND TO 

SEC. 1. Be it enactcd by the General Assembly of the State of North 
Carolina, and it is hcrcbp enactcd by the authority of the same, That 
no execution cf fieri facias or venclitioni exponas founded upon a judg- 
ment in any suit or action for debts and demands due on bonds, prornis- 
sory notes, bills of exchange, covenants for the payment of money, 
judgments, accounts, and all other contracts for money dcmands, 
or contracts for specific articlcs, otlicr than those upon ofEcial bonds 

or in favor of the State, or against nonresidents, shalI be issued 
(367) from the passage of this act, by any court of record or magistrate, 

for the sale of property, until otherwise provided by law ; nor shall 
there be any sales under deeds of trust or decrees, unless by the consent 
of partics interested until otherwise provided by law. 

SEC. 2. Where such exerutions have issued, and are now in thc hands 
of officers, whctlzer levied or not, the officer having such executions shall 
return the same to the magistrate or court from whence they issued, 
without further execution thereof, and executions upon the same judg- 
ments shall not issue again until the operation of this act ceases: 
Provided, That this act shall not be construed to discharge the lien which 
has alrcady been acquired by the taking out such execution. 

SEC. 3. There shall be no trials of any cases requiring thc interven- 
tion of a jury, rior upon warrants before a justice of the peace in  any 
suit or action for  debts or demands due on bonds, promissory notes, 
bills of exchange, covenants for the payment of money, judgments, ac- 
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counts, and all other contracts for money demands, or contracts for 
specific articles. 

SEC. 4. This act shall not apply to liabilities upon the part of public 
officers, either to the State or counties, corporations, or individuals, nor 
to State, county, or corporation taxes, nor to debts hereafier contracted, 
nor to debts due the State nor to debts due from nonresidents, nor to 
the annual collection of interest; Provided,  that no note, bill of accep- 
tance, or other obligation, the consideration of which is any debt or 
obligation a t  present existing, shall be held or considered as a debt here- 
after contracted. 

SEC. 5. The interest which has accrued since the first day of January, 
1861, or which may hereafter accrue upon any bond or  promissory note 
which was payable before the passagc of this act, may be collected by 
action of debt or assumpsit before any justice of the peace, if the amount 
of interest sued for be within his jurisdiction, and if not, then in the 
county or Superior courts; P r o ~ i d e d ,  however, that no warrant or suit 
shall be brought except for the interest of one year or more (always 
making an cven number) by computing the time from the day 
when the interest upon such bond or promissory note began to (368) 
accrue. 

SEC. 6. That any person who is about to remove his property out of 
the State without the consent of his creditors, shall not be entitled to the 
benefit of this act. 

SEG 7. That all mortgages and deeds in trust for the benefit of credi- 
tors hereafter executcd, whether registered or not, and all judgments 
confessed during the continuance of this act, shall be utterly void and of 
no effect. 

SEC. 8. The time during which this law is in force shall not be com- 
puted in any case where the statute of limitations comes i n  question. 

SEC. 9. That this act shall be in force from and after its ratification. 
Read three times and ratified in General Assembly, this 11 May, 1861. 

And on the cause being called for trial, defendant's counsel urged the 
provisions of the said act as a reason why he should not go to trial and 
why judgment sllould not go against him. His Honor overruled the ob- 
jection and ord~rcd  the trial to proceed, and on a verdict being rendered 
for the plaintiff, passed a jndgment and ordered cxecution, from which 
the dcfcndants appealed. to this Court. Questions involving the consti- 
tutionality of the Stay Law arose at  this term on motions for the issuing 
of executions on judgments in this Court, which are all considered in  
the opinion of the Court. 

B. Ir'. Moore fojr p la in t i f .  
S t rong  for defendants.  
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PEARSON, C. J. The plca since the last continuance, by which the 
defendants claim the benefit of what is commonly callcd the "Stay Law," 
presents for our decision the question of the constitutionality of an act 

of the last session of the General Assembly, entitled "An act to 
(369) provide against the sacrifice of property aild to suspend proceed- 

ings in certain cases." The same question was raised in every 
case decided at  this term, whcre the judgment in the court below is 
affirmed, by motions for judgment, and that execution shall be issued. 

Whether in the present condition of the country the statute be ex- 
pedient, is a question of which we have no right to judge. Our province 
is to give judgment on the question of the constitutional power of the 
Legislature to pass the statute. 

I n  the discharge of this duty we are relieved by the fact that a 
question of such importance is not now presented for the first time, so as 
to put upon us the rcsponsibility of making a decision on the strength 
of our own convictions; for we find that the line has been plainly marked, 
in  fact, "blazed out," by many previous adjudications, so that i t  can be 
easily followed, and all we have to do is to make our application of well- 
established principles. 

The right and the duty of this Court to give judgment on the consti- 
tutional power of the Legislature in making statutes is established by 
so many elaborate opinions of this Court and of the Supreme Court of 
the United Statcs, and of our sister Statcs, as to make a further dis- 
cussion of citation of authorities a useless attempt a t  a display of learn- 
ing; so we assume that question to be settled. 

Our opinion is that the statntc under consideration, so f a r  as i t  
opposes the right of the plaintiff to judgment in the court below, or the 
motions for a judgment in this Court and for execution, is void and 
of no effect, because i t  is in violation of the Constitution of the United 
States and of the Constitution of the Confederate Statcs, which in this 
respect is the same, and, also, of thc Constitution of this State. 

First, i t  is patent, by thc face of the statute, that it does "impair the 
obligation of contracts." This is settled. Jones v. Grittenden, 4 N. C., 
55.  I n  that case the argument is exhaustive, and we only add "we 

concur in it." 

(35'0) I t  is suggwted that this case is distinguishable on the ground 
that when the statute in  question was passed the country was in 

a state of established revolution, or in a state of "contemplated revolu- 
tion" in reference to which the Legislature acted, which revolution has 
been car~iecl out and consummated by a subsequent ordinance of the 
Convention, by force of which all acts done in reference to and in antici- 
pation of the revolution are ratified and confirmed as incidents thereto. 

This proposition, however much weight i t  may be entitlcd to in a 
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political forum, cannot, by reason of its generality, be appreciated by 
a legal tribunal, and a mind accustomed to the investigation of questions 
of law "grasps at  i t  as at a shadow." But to avoid a complication of 
our question, we pass over the legal difficulty of the maxim, "That which 
is  void cannot be confirmed," and let i t  be admitted that on 20 May, 
when the ordinance of the Convention by which this State was with- 
drawn from the Government of the United States went into effect, the 
statute under consideration was in full force and effect so fa r  as restric- 
tions bv the Constitution of the United States were concerned, in the 

had never been a member of or in  any way connected with the Govern- 
ment of the United States, so as to bring up the naked question, What 

, was the legal effect of the ordinance adopting the Constitution of the 
provisional governnzent of the Confederate States, made on the same 
day, but some few hours after, the ordinance above referred to? The 
ordinance afterwards passed by the permanent Convention was adopted. 
Here was a period, say, of seven hours, during all of which time the 
State of hTorth Carolina, in reference to her connection either with the 
United btates or with the Confederate States, was absolutely sovereign, 
and the statute in question, by the admission made for the sake of 
argument, was in full force and effect. I s  i t  not clear, to the certainty 
of demonstration, that the effect of the ordinance adopting the Consti- 
tution of the Confederate States, which in express words provides, "No 
State shall pass any law impairing the obligation of contracts," was 
to abrogate or make void and of no effect this short-lived statute, 
on the ground that i t  was inconsistent with and in violation of the (371) 
Constitution then adopted? 

The position that the words of the Constitution are "No State shall 
pass any law," using the word in  the future tense, therefore any law 
which had already passed, although i t  impaired the obligation of con- 
tracts, was to be allowed to continue in  operation, is a play upon words, 
and is not worthy of the gravity of the subject. 

The evil which the Constitution intended to guard against at present 
was not the act of passing the law, but the effect incident to the opera- 
tion of such a law, and in respect to this, whether it was passed before 
or after the adoption of the Constitution was immaterial. I n  illustra- 
tion, suppose during its unfettered existence of seven hours the State 
had passed a law making tobacco a legal tender in  the payment of debts: 
after the adoption of the Constitution of the Confederate States, would 
tobacco have still continued to be a legal tender? Most assuredly not, 
for the time of the passage of the law was immaterial. I f  all laws 
opposed to the express provisions of the Constitution then adopted 
were to continue in  operation because they had been passed beforehand, 
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all of the acts of the General Assembly should have been subjected to 
rigorous scrutiny before the State mas admitted into the Confederacy. 

I t  is a well-illustrated principle of constitutional law that upon the 
adoption of a new Constit~~tion, or an amendment of the Constitution, 
any and all laws previously existing are ipso / a d o  annulled, and become 
void as f a r  as they are opposed to and conflict with the new or amended 
Constitution-on the same reason that the statute repeals all statutes 
previously enacted inconsistent with its provisions, and a will revokes all 
former wills, or an order from headquarters countermands one previously 
given, so fa r  as i t  conflicts with its meaning and intention and obvious 

policy. 
(372) Second. But, apart from the Constitution of the Confederate 

States, we arc of opinion that the statute is in plain violation of 
the Constitution of the State, on two grounds: 

1. "The declaration of rights" fixes the principles of free government 
by affirming, in section 12, "No free inan ought to be deprived of his 
life, liberty. or property but by thc law of the land." 

I t  is settlcd that, by force of this section, the Legislature hasanot the 
power to dcprivc A.  of his horse a11d give it to B., or to dcprivc E. of 
his ofice and givc it to C., or D. of his debt and givc i t  to F.-in other 
words, the Legislature cannot deprive a citizen of his vestcd rights of 
property. See Ilolce v. Henderson,  15 N .  C., 1, and the cases there 
cited. So the question is, Can the Legislature deprive a citizen of his 
debt, which is a vestcd right, and a part of his estate or property, in 
the broad scrrse in which the word is used in the section above cited, 
including all rights of person and rights of property, either by conferring 
the right on a third person or by releasing i t  to the debtor, or by taking 
from the creditor the right to have a jud,gnent and execution for his 
debt according to thc course of the courts? 'Manifestly, if a creditor 
is deprived of his right to have judgment and execution for his debt, he is 
thcrcby deprived of the right to his debt, which consists in his right to 
enforce pnpment, and the ground of hope that this deprivation is not to 
be absolutc and perpetual, but only "anti1 otherwisc provided by law," 
which is held out by the wording of the statute, does not at  all vary 
the question of power, because the power to deprive one of his debt for 
an indefinite time is the same as the power to deprive him of i t  abso- 
lutely, and, so fa r  as the creditor is concerned, it makes no difference 
whether ihe drbt be given to a third person or be released to the debtor; 
the violation of the rights of the creditor is the same, and thc power 
that can do the one can do the other. 

2. The statute is unconstitutional because i t  violates the fourth sec- 
tion 9f the "declaration of rights,": "The Iegislativc, executive, and 



N. C.] JUNE TERM, 1861. 

Supreme judicial powcrs of government ought to be forever separate 
and distinct from each other." 

Suppose the Legislature s'rrould pass a statute that the Governor, in 
the recess of the General Assembly, shall not embody the militia 
of the county of Rowan, or shall not embody the militia of the (373) 
State, or shall not do any act of his office, would "the legislative 
and executive powers of the government be kept separate and distinct 
from each other?" Or, suppose the Legislature should pass a statute, 
that the Supreme Court shall not give judgment and issue execution in 
Ha~nes  2'. Barn~s (this action), or shall not give judgment and issue 
exwution in any actions for dcbts due on bonds, promissory notes, etc., 
where in the trial of the case in the court below the intervention of a 
jury was required, or shall not give judgrncnt and issue executions in 
any suit for action founded eithcr on contract or tort brought bcforc i t  
by appeal from the Superior Court, woilld thc lcgislative and supreme 
judicial powers of government be kept separate and distinct? I n  other 
words, would not the assertion and cxcrcise of this power on the part 
of the Legislature destroy the indcpendencc of the executive or supreme 
judicial powcrs of the government and suluvcrt the government estab- 
lished by tbc Constitutiorr by centering all powcrs in the legislative 
department, and making a despotism, instead of a frcc government where 
the powers are divided and given to separate departments, each acting 
in  its appropriate sphere as a check on the other? 

Such, i t  seems to us, would be the result of the concession of the power 
assumed by the Legislature in the passage of the statute under con- 
sider a t '  ion. 

The result is not avoided by thc fault that the restraint on the courts 
is confinad by the statute to actions for debts and matters of contract, 
and that i t  is mot absolute bat rncrely "until otherwise provided by law7'- 
for i t  is a question of power. I f  the Legislature has the powcr to 
impose this restraint on the courts until otherwise provided by law, i t  
has the power to do so without the provision to remove the restraint 
when we have better times and it shall be easier for men to pay their 
debts; and, if i t  has the powcr to impose this restraint on the couris in 
respect to matters of contract, i t  has the power to extend it to 
matters of tort, and then a man who is stronger than I, may take (374) 
away my negro or my horse, or drive me out of my house, and 
the laws of my country will give me no redress, because the tcmple of 
justice is closed. A power to suspend or to abolish the administration of 
justice cannot exist in a free government. Without law and tribunals to 
administer it, there can be no government; i t  is anarchy, which is worse 
than despotism; and ;yet thc power involved in the passage of the statute 
necessarily and by logical dcduction leads to that result. 
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I f  there be such a power in  the Legislature, we are, with all our 
boasted free institutions, infinitely behind the monarchy of England in  
respect to the protection of our rights of person and rights of property. 
Blackstone, the learned commentator on the Constitution and laws of 
England, in Vol. I, page 102, says, "A third subordinate right of every 
Englishman is that of applying to the courts of justice for the redress 
of injuries." Since the law in England is the supreme arbiter of every 
man's life, liberty, and property, courts of justice must at all times be 
open to the subject and the law be duly administered therein. The 
emphatic words of Magna Carta, are these, "Nul l i  negabimus aut 
dif;Fel*emvs rectum ?;el justitiam, and therefore every subject for injury 
done to him, i n  terris, i n  bonis, vel persona, by any other subject, be he 
ecclesiastical or temporal, without any exception, may take his remedy 
by the course of the law, and have justice and right for the injury done 
to him, fully without sale, freely and without any denial and speedily 
without delay." 

Upon the whole, we are satisfied that without reference to the Consti- 
tution of the United States or to that of the Confederate States, our 
State Constitution gives ample protection to its citizens against all 
encroachment& on the part  of the Legislature upon the rights of property, 
and the reason why such prominence has been given to that clause of 
the Constitution of the United States which prohibits laws impairing 
the obligation of contracts is that the courts found there a provision, 
expressed in  direct and positive terms, upon which i t  was more con- 

venient to put their decision than i t  was to refer to fundamental 
(375) principles embraced in the Constitutions of the several States, 

although not expressed in words so direct and positive; for, in  
truth, no government can be free, unless the Constitution provides for 
the protection of property, the due administration of the law, and the 
independence of "the supreme judicial department." Let the several 
motions for judgment and executions be allowed. 
PER CURIAM. Affirmed. 

Cited: Lipscornhe el. Cheek, 61 N.  C., 333; Jacobs v. Smallwood, 
63 N. C., 117; Hill v. Eessler, ibid., 451; Harrison v.  Styres, 74 N. C., 
294; Lyon v. Akin,  78 N .  C., 261; Varner v .  Arnold, 83 N. C., 207; 
Mo7-rison v. Watson, 101 W. C., 346; Russell zl. Ayer, 120 N.  C., 200; 
Wilson v, Jordan, 124 N.  C., 709; Greene v. Owen, 125 N. C., 215; 
Board of Education v. Henderson, 126 N. C., 694. 
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DOE ON THE DENISE OF JOHN GARDNER ET AL. V. JAMES KLUTTS. 

The declarations of a woman made shortly after the birth of a child that it 
had been born alive, are not competent to prove her husband's title 
to an estate by the curtesy. 

EJECTMENT, tried before Osborne, J., at Spring Term, 1860, of 
ROWAN. 

The lessors of the plaintiffs were admitted to be the heirs-at-law of 
-- Klutts, lately the wife of James Iilutts, the defendant, who 
claimed as tenant by the curtesy. To establish his title, the defendant 
proved by a witness that she was called in as a midwife to Xrs. Klutts 
on her confinement; that when she arrived she found that the woman had 
been delivered of a child, which was then dead. The defendant offered 
to prove by this witness the declarations of the mother to the effect that 
the child had been born alive; that i t  had cried and survived its birth 
a few minutes; and that the conversation occurred shortly after the birth 
of the child. The evidence was objected to and excluded by his Honor, 
and the defendant's counsel excepted. 

Verdict and judgment for plaintiffs. Appeal by defendant. 

Fleming  and Herr  for plairttifls. 
Boydelz and B. R. Moore for defelzdant. 

PEARSON, C. J. A wife is not a competent witness for or against 
her husband; 8. c. Jol ly ,  20 N.  C., 108. I t  follows that her declarations 
cannot be evidence for or against him;  otherwise, more weight is given 
to what she says when not on oath than to what she would say on oath, 
which is absurd. 

The declarations in this case were made shortly after the birth of 
the child and, we will suppose, as soon as the midwife arrived, at which 
time the act of delivery was over-"a fact accomplished." So, whether 
the child was born alive or dead could in  nowise affect or have any 
bearing upon that fact. The suggestion, therefore, that this declaration 
of the wife was admissible as a part of the res gestm is not supported. 

The position that the declarations of the mother in respect to her 
child is '(natural evidence," and admissible on that ground, is also 
untenable. 

This kind of evidence is not based upon the competency of the witness, 
for i t  is the evidence of facts, as distinguishable from the testimony 
of witnesses, as is said in Biles  v. Holmes ,  33 N.  C., 16. "The actions, 
looks, and barking of a dog are admissible as natural evidence upon 
the question as to his madness; so the squealing and grunting or other 
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expressions of pain made by a hog are admissible upon a question as to 
the extent of an injury inflicted on him. This can in no sense be called 
the testimony of a hog or dog"; so the declarations and looks of a slave 
are admissible upon a question as to the condition of his health ; Roulhac 
v. White, 31 N. C., 63; Wallace v. iVcIntosh, 49 N. C., 434. But the 
declaration offered as evidence in  this case clearly does not fall within 
the principle of natural evidence. Instantly aker  the delivery the 
existence and presumed individuality of the child was distinct from and 
had no further connection with the mother. So, although expressions 
of pain and declarations showing her own bodily condition, on the part 

of the wife, would have been admissible if material to the issue, 
(377) yet what she said in regard to the condition of the child was col- . . 

lateral and had no nat;ral guaranty of truth. I t  may have been 
the voluntary expressions of a mother's grief; but, on the other hand, 
the declaration may have been made under the influence of her husband, 
whose estate as tenant by the curtesy depended upon the fact of the child's 
having been born alive. There is 

PER CURIAM. No error. 

DOE ON THE DEMISE OF THOMAS D. WINCHESTER V. DAVID N. REID. 

Where a father, who was largely indebted and insolvent, made a deed for 
'his land to his son, who was under age, and received from him money, 
which he had earned as day wages, in part payment, and his note! for  
the remainder of the price, such deed was held to be voluntary and 
void as against creditors. 

EJECTMENT, tried before French, J., at last Spring Term of UNION. 
The plaintiff's lessor claimed title under a purchase at sheriff's sale, 

made in 1843 by virtue of judgments and executions against Robert 
Porter in favor of H. M. Houston and others, creditors of the said 
Robert. 

The defendant claimed title to the premises in controversy under a 
deed made by Robert Porter, dated 25  October, 1842, to Hugh Porter, 
who conveyed toeDavid Moore, and he to  his daughter Clarinda, the 
wife of the defendant Reid. 

John N. Porter, a witness for the defendant, testified that he was the 
son of Robert Porter and the brother of Hugh Porter, another son of 
the said Robert; that at the time the said deed was made by Robert 
Porter to Hugh Porter the latter was over twenty years of age, but 
under twenty-one; that he (Hugh) paid his father'$250 in money and 
gave his note for $50, the residue of the purchase money; that the said 
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Hugh, prior to the execution of this deed, had worked at a (378) 
gold mine for some two or three years a t  from seventy-five cents 
to a dollar per day, and that he had no property other than these 
earnings; that after the deed was made i t  was agreed between Hugh 
and his father that the latter, with his wife, might live with IIugh 
on the premises until he (Robert) could get a place for himself, or until 
Hugh might sell the land; that Hugh took immediate possession and 
worked the land for four years, his father and mother living with him, 
at  the end of which time he sold to Moore. This witness gave i t  as his 
opinion that the land was not worth more than $300. Another witness 
stated that the land was worth $400. 

I t  was in  evidence that the debt to Houston, who was the plaintiff in 
one of the executions under which the land was sold, was in existence 
at  the time the. deed to Hugh bears date (October, 1842), and that, 
independently of the land in question, the said Robert was insolvent. 

The counsel for the plaintiff contended that the facts of the relation 
of the parties, the minority of the son, that only $250 was paid for land 
worth between $300 and $400, the note for $50 having no validity, the 
possession of the land by the debtor after the sale and his insolvency 
rendered the deed fraudulent and void, and asked the court so to instruct 
the jury. 

The court instructed the jury that if John N. Porter was not believed, 
there was a presumption of fraud, and this fraud was not rebutted, 
so that the plaintiff would be entitled to a verdict; that if John N. 
Porter was believed, the estate of Robert Porter in the land passed by 
the deed, unless they were satisfied from the evidence that there was 
fraud, of which, in  that event, they were the sole judges. Defendant's 
counsel excepted. 

Verdict and judgment for defendant, and appeal by plaintiff. 

Wilson for plaintif. 
N o  counsel for defendant. 

PEARSON, C. J. What amounts to fraud is a question of law. (379) 
His Honor erred in  declining to explain to the jury what is  consid- 
ered, in  law, such a fraud as makes a deed void against creditors, and in  
telling them, on the contrary, that "if John N. Porter was believed the 
deed was valid, unless they were satisfied that there was fraud, of which, 
in  that event, they were the sole judges," which was saying, in  effect, 
that if John N. Porter was believed they should find for thc defendant. 

A father is entitled to the services of his child until he arrives at the 
age of twenty-one; Musgrove v. Uornegay, 52 N.  C., 71. I t  i s  true, a 
creditor cannot make his debtor work in order to pay the debt, nor can 
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he force him to make his children work, or seli under execution the 
valuable interest which a father has in the services of his child, or which 
a master has in the services of an apprentice. But if, in fact, a child 
does vork and earn wages, the proceeds of his labor belong to his father, 
and if the father invests the money so earned in the purchase of land, 
taking the title in the name of the child, the father being insolvent, his 
creditors can subject the land to the payment of their debts; Worth v. 
Yo&, 35 N. C., 206. Therefore, when Hugh Porter worked at the 
gold mine, his wages belonged to his father, and he was bound, as an 
honest man, to have taken the money and applied it to the payment of 
his debts, instead of attempting, under the color of this money, which 
was his own, to pass his land into the hands of his son, so as to secure a 
home for himself and wife and uut the land out of reach of his creditors. 
A father, who is not in debt or who retains property '(amply sufficierit 
to pay his debts," may give his child the proceeds of his labor before he 
is twenty-one years of age. So he may give him money or land. But 
if the father be insolvent, that alters the case, for the law requires men 
( 6  to be just before they are generous." 50 he has no right to give his son 
money, although his son may have earned it as day wages, and if he 
pretends to sell him land for this money, i t  is, in legal effect, handing 

to the son the father's own money, so as to let him hand i t  back 
(380) again in the presence of witnesses as the consideration of the deed. 

I n  other words, the deed is voluntary and void against creditors. 
So, if a father who is about to fail conveys property to an infant 

child and takes his notes for the consideration, the conveyance is treated 
as voluntary and void against creditors, for the child may avoid his 
notes, and therefore, in legal effect, they amount to nothing; Hammond 
v. ~ $ f c ~ o d d e ,  47 N. C., 444. 

I n  the case under consideration, the defendant's witness John N. 
Porter proved that his father was insolvent; that his brother Hugh was 
under age and had no property; that he had worked at the gold mine 
two or three years, by which he earned seventy-five cents or a dollar a 
day, and handed his father $250 in money and gave his note for $50, the 
residue of the price agreed on, and that his father and mother continued 
to live on the land with him until he sold it. 

IJpon this evidence, we think the plaintiff was entitled to the instruc- 
tions prayed for in respect to the question of fraud. Indeed, his Honor 
could not have more accurately and aptly conveyed to the minds of the 
jury the idea of what, in law, amounts to fraud against creditors than 
by telling them that the evidence, if believed, raised a presumption 
of fraud, and there being no evidence to rebut this presumption, i t  
was their duty to find the deed fraudulent. As a precedent for a charge 
of this character, several recent as well as older cases would have fully 
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sustained him, e. g., Jessup v. Johnson, 48 N. C., 335; London v. Parsley, 
52 N.  C., 313, in which cases, this direct and pointed mode of instructing 
a jury on questions of fraud, as upon a demurrer to evidence, is approved 
and recommended. 

PER CURIAN. Venire de nova. 

Cited: McCanless v. Flinchurn, 89 N.  C., 375 ; Helms v. Green, 105 
N.  C., 259; Grant v. Grant, 109 N.  C., 417; Bankifig Co. v. Whitaker, 
110 N.  C., 348; Hobbs v. Cashwell, 152 N.  C., 191. 

DOE ON THE DEMISE OF JOSIAH COWLES V. W. H. CARTER. 
(381) 

Laws 1856, chapter 14, does not authorize a defendant in ejectment where the 
plaintiff has filed an affidavit that such defendant entered as his tenant, 
to plead without giving security for costs or filing an affidavit that he 
is unable, on account of poverty, to do so. 

EJBCTMENT, pending in YADKIN, before French, J., Spring Term, 
1861. 

The action was brought in the county court. The declaration having 
been served on the defendant Carter, it was returned to the first county 
court thereafter, whereupon he filed an affidavit that he was unable to 
give security for the costs of the suit on account of his poverty, and 
filed n certificate of his counsel that, in their opinion, he had a good 
defense. The plaintiff, a t  the same time, filed an affidavit stating that 
Carter had entered as his client, and that his tenancy had expired before 
the commencement of the suit, and moved the court to require the 
defendant to file a bond for the costs of the suit and to make affidavit 
that his tenancy had not expired, before being allowed to plead, which 
motion mas refused and the defendant allowed to plead. The plaintiff 
moved the court to call the casual ejector and that he might have judg- 
ment by default. This motion was also refused, and the plaintiff prayed 
an appeal, which was granted. I n  the Superior Court the same motions 
were made and refused, and the appeal from the county to the Superior 
Court was dismissed, whereupon the plaintiff appealed to this Court. 

Clernm~t for plaintiff. 
No counsel for defendant. 

MANLY, J. We do not concur with the court below in its interpreta- 
tion of the statute of 1856, ch. 14. Instead of taking away any security 
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for the rights of plaintiffs, i t  adds another to those then existing- 
(382) or, rather, i t  extends a part of the provision made for a class of 

ejectment cases in Rev. Code, ch. 31, sec. 48, to the action generally. 
I t  is an unusual provision of our law to require defendants to give 

security for costs. Plaintiffs are only so required. When, therefore, 
the Legislature concluded to put defendants in ejectment upon the same 
footing with plaintiffs in this respect, i t  was but fair  and proper they 
should be equalized in other respects, and be allowed, in  case of poverty, 
to defend without giving security. This is all, as we suppose, that was 
intended by the act of 1856. I t  was to provide security for costs from 
defendants in ordinary cases of ejectment, and not to interfere with the 
legislation in respect to such actions when between landlord and tenant. 
I t  is hardly possible to suppose, if so material an interference had been 
intended, i t  would have been left by the Legislature to an implication 
uncertain in  its nature. 

I f  the statute of 1856 had simply required defendants in ejectment 
to secure costs without adding the proviso in favor of poor persons, it 
would not have touched section 48, chapter 31, Rev. Code, and the right 
of the landlord to require a bond for damages as well as costs would have 
remained. This would be because of a manifest intention to legislate 
in the last enactment for a class of cases not provided for i n  the former. 
I t  follows, if that restricted application of the statute of 1856 would 
have been made, had i t  been left without the proviso, the proviso itself 
must also be understood in the same limited sense as held to apply to 
ordinary cases of ejectment, and not to the action between landlord 
and tenant. 

This Court being of opinion, then, that the statute of 1856 does not 
apply to actions of ejectment between landlord and tenant, holds, con- 

sequently, it was erroneous in. the court below to allow the defend- 
(383) ant  to plead without the affidavit and bond required by the Rev. 

Code, ch. 31, sec. 48. 
PER CURIAM. Reversed. 

HUGH McLEAN v. NEILL McDUGALD, ADMINISTRATOR. 

1. It is no objection to the indorsement of a bond that  the presumption of 
payment from the lapse of time was applicable to it, when the indorse- 
ment was made. 

2. An assignment, without consideration, passes the title, and where such 
assignment was made to evade the law regulating the veltues of action, 
the objection, to be good, must be taken by plea in abatement. 
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DEBT on bond tried before Saunders ,  J., a t  last Spring Term of 
HARNETT. 

The pleas were n o n  est facturn, payment and no assignment. The 
following case agreed sets out the facts: 

The note on which the action was brought purported to have been 
executed by the defendant's intestate more than ten years before the 
suit was brought. After ten years from the execution of the note 
elapsed, i t  was assigned by the payee therein by indorsement and trans- 
mitted to the indorsee by the hands of a third person; the indorsee 
assigned the note to plaintiff by indorsement and delivery, and the suit 
was then commenced. 

The plaintiff proved the execution of the note, and that it had not been 
paid. The assignment to the first endorsee was made without con- 
sideration, and in order to enable the plaintiff to sue in  Harnett County, 
the defendant residing in Cumberland. I t  was agreed that if the fore- 
going facts amounted to a transfer to the plaintiff of the legal interest 
in the note, there should be a judgment in  favor of the plaintiff for 
$800, of which sum $285 is principal. Otherwise, there should be judg- 
ment for the defendant. The court gave judgment for the plain- 
tiff, and the defendant appealed. (384) 

N ,  fVcKa,y fop pluintif l .  
Ph i l l ips  for defendant .  

MANLY, J. We concur with his Honor below in  his opinion upon 
the case agreed. The objection to the validity of the assignment seems 
to be two-fold: first, because of the presumption of payment which 
attached to it, when assigned; secondly, because of the purpose thereby 
to evade the operation of law as to jurisdiction. Neither ground is 
tenable. 

I. The lapse of time is not a nullification of the bond, as cancellation 
would be, but is'only presumptive evidence of payment. The statute 
of presumption is of no qreater force or effect than a receipt upon the 
paper would be. I n  both cases, the fact of payment being prima facie 
only, and questionable, an indorsee would take title subject to the in- 
quirers of fact. 

2. The indorsement being good to pass the title and only invalid to 
give a fraudulent venue to the action, i t  will follow that the second 
ground of objection is to the legality of the venue. This must be taken 
advantage of by plea in abatement, Rev. Code, ch. 31, see. 37. An 
indorsement without consideration is effective to pass title, simply. Upon 
the supposition that the purpose to evade the law regulating the venue 
of actions is unlawful, the indorsement would be invalid for such pur- 
pose, and the right of venue would consequently remain unchanged. 
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If  the action had been brought in the county of Cumberland, where 
the defendant resides, it might have been brought, we take it, in the 
name of the indorsee, and, if so, this is a test which shows that the prin- 
ciple of the ground is the illegality of the venue. 

PER CURIAM. Affirmed. 

(385) 
JAMES T. HUNTER v. WILLIAM ANTHONY. 

Where an instrument is susceptible of two contructions, by one of which it 
will take effect and by the other i t  will be inoperative for the want of 
a subject-matter to act on, i t  shall receive that construction by which 
it  will take effect; for it  cannolt be supposed that  the parties intended 
to do a nugatory act. 

ASSUMPSIT, tried before Howard, J., at last Spring Term of ORANGE. 
The plaintiff declared on the following order, in writing, and the 

acceptance thereon, to wit: 

MR. WILLIAM ANTHORTY :-Please pay to James T.  Hunter, constable, 
all the executions in his hands for collection as they come due against 
me and brother; this 4 Narch, 1857. J. W. HOLT. 

Indorsed thereon was the following: "The within order this day 
accepted by William Anthony; 4 March, 1857. 

((WILLIAM ANTHONY." 

The plaintiff then offered in  evidence sundry justices' judgments in 
favor of divers persons against J. W. Holt and brother, Sterling W. 
Holt, rendered upon warrants which had been sewed by the plaintiff as 
constable, and also showed that executions had issued on the same, which 
had been stayed by the parties, and that the papers containing these 
judgments, executions, and stays of execution were in his hands at the 
date of the order, to wit, on 4 March, 1857. The aggregate amount 
of these papers in the hands of the plaintiff was $725.85. 

The defendant objected to the admission of these papers because, as 
he insisted, they were not executions at the date of the order and the 
date of his acceptance, and called on the court to instruct the jury that 

they did not sustain the plaintiff's cause of action. 
(386) His  Honor charged the jury that if they believed from the 

evidence that the judgments and executions issued and stayed 
as above stated were in the hands of the plaintiff at  the time the order 
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was given, and that the order was intended to apply to them, and was 
so accepted by the defendant, they should find for the plaintiff. The 
defendant's counsel excepted. 

Verdict and judgment for plaintiff. Appeal by defendant. 

Phillips and A-orwood for plaintijjc. 
Grahmm for defendant. 

PEARSON, C. J. The papers which were in the hands of the pIaintiff 
can be made to fit the description given in the acceptance of the defend- 
ant by aid of the maxim, "lit  res magis valeat quam pereat, which 
means that instruments should be liberally construed, so as to give them 
effect and carry out the intention of the parties, and when an instrument 
is susceptible of two constructions, one by which i t  will take effect and 
the other by which it will be inoperative for the want of a subject-matter 
to act on, i t  shall receive that construction which will give i t  effect. 
This rule is based on the presumption that when parties make an instru- 
ment the intention is that it shall be effectual, and not nugatory. 

"Executions in the hands of an officer,'' taken literally, would apply 
to process in his hands which was then in a condition to be acted on, 
and would not fit judgments in the officer's hands on which execution had 
been stayed; but by aid of the words "as they come due," we see that the 
word "executions" is not to be taken literally, for the papers to which 
reference was made were some that were about to become due at different 
times; and taking the whole description, they as aptly point out judg- 
ments on which were entered "executions issued and stayed" as any other 
terms of description that could have been used. 

The suggestion that these words ought to be considered surplusage has 
nothing to support it. That is sometimes done in order to give effect 
to an instrument in which repugnant words are used, but is never 
applied for the purpose of defeating an instrument. There is (387) 

PER CURIAM. No error. 

Cited: Pass v. Critcher, 112 N. C., 408; Torrey v. Camnon, 171 
N. C., 521. 
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PRISCILLA DOWELL v. RICHARD JACKS ET AL. 

Where a writ of lunacy was issued by a county court; and a trial had before 
a jury, and a verdict rendered finding the subject party no% compos, 
which was confirmed by the court issuing the writ, and a guardian 
appointed, all in the absence of the said party and without notice to 
such party, and it appeared that the party immediately applied to a 
judge for a cevtiorari, which was refused on an erroneous ground, and 
the party under advice of counsel instituted a suit in equity, which 
failed for the want of jurisdiction, and the party swears to merits, it 
was Held, on a petition setting forth these matters, that the petitioner 
was entitled to a certiorari to have the case taken into the Superior 
Court. 

PETITION for a certiorari, heard before French, J., at last Spring 
Term of WILKES. 

The facts of the case are stated so fully in the opinion of the Court 
that i t  is deemed entirely unnecessary to set them forth in this connection. 

His  Honor in the court below decided that the certiorari theretofore 
issued was proper; that the petitioner was entitled to a new trial, and 
ordered the case to be put on the trial docket; from which orders the 
defendants appealed. 

Barber and Mitchell for p la in t i f .  
B o y d e n  for defendants. 

MANLY, J. We are at  a loss to conceive how any one having ordinary 
respect for the rights of others could resist the prayer of the petitioner. 

We are quite sure it could not be done by any one having the com- 
(388) passionate feelings which should characterize a kinsman or guar- 

dian for the person of an old, feeble, and distressed woman. 
The facts of the case appear to be these: At the July sessions, 1859, 

of Wilkw County court, upon the application and petition of the defend- 
ant Jacks, an inquisition of lunacy was held in respect to the petitioner, 
and she was declared at  that term to be n o n  compos mentis.  This was 
done in the absence of the petitioner, without notice to her of the pro- 
ceedings, and without any opportunity being offered the jury to examine 
her personally touching her alleged insanity. 

As soon as she had information of this transaction in the county court, 
a petilion was laid before a judicial officer of the State for a writ of 
certiorari. This writ was refused on the ground that there was no 
appeal and no right to a cert iomri  in a case of the kind, but that the 
application must be made to the county court for another inquisition, 
whereby the verdict in the'former one might be reversed, or to a court 
of equity, which was supposed to have a jurisdiction in such matters. 



N. C.] J U N E  TERX,  1861. 

A suit in  equity was accordingly brought to the Fall  Term, 1859, of 
the court for Wilkes, and after remaining there until the Spring Term, 
1860, was transferred to this Court at  Morganton. It was there held 
by us that the courts of equity for North Carolina had no jurisdiction 
in cases of inquisition of lunacy; Dowell u. Jacks, 58 N. C., 417. 

This petition for a certiorari was then preferred, the certiorari or- 
dered, and returned into Wilkes Superior Court at  its Fall Term, and, 
upon a hearing in that court, the verdict of the jury and the judgment 
of the court confirming the same were set aside and a new trial granted, 
and the case ordered on the trial docket. The .appointment of guardian 
was also revoked, and a supersedeas ordered to issue to him. From these 
orders the defendant Jacks appealed. 

We regard as of no importance, connected with the merits of the 
petitioner's case, that attorneys were employed by a friend to attend, in 
her behalf, to the inquisition of lunacy at July Term, 1859. She 
had no notice, was not legally represented, and, what is of still 
greater importance, was not present, to be seen and examined by (389) 
the jury. 

The question, then, is whether under these circumstances, she is entitled 
to a certiorari and, upon the merits of her case, to a reversal of the 
judgment of the county court and to a new trial. We are clearly of 
opinion she is. Although at one time the matter seems to have been 
regarded as doubtful, it is now conceded that there is a right of appeal 
from the county court to the Superior Court upon the inquisition of 
lunacy. A certiorari is a substitute for an appeal where the right of . 
appeal has been lost by accident or fraud, and i t  will be entertained 
as such in all cases where the complaining party has by the contrivance 
or culpabIe inaction of the other been deprived of the opportunity to 
appeal-where the complainant shows probable merits, and has been 
guilty of no unreasonable delay in preferring his petition. 

The petitioner's case, tested by all these requisites, is a proper one for 
relief. We have already noticed her absence and want of notice as a 
sufficient excuse for not appearing. This was by the culpable omission 
of the person upon whose motion and under whose management the 
inquisition was conducted. For although notice and the presence of 
the party to be affected are not indispensable to give validity to the judg- 
ment of the court (Bethea v. McLemore, 23 N. C., 523) yet, the person 
whose liberty and property is to be taken away should be there. I t  
was the duty of the defendant Jacks to notify the petitioner to be there, 
and the action of the court without either presence or notice entitle her 
to a rehearing and to a reversal of the former judgment of the court, if 
found against truth and right. 
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As to merits, i t  is only necessary for us to say that the allegations of 
the petition set them forth sufficiently and the affidavits abundantly sup- 
port the allegations. - 

There has been no delay attributable to the petitioner; as soon as she 
heard of the judgment had in the county court against her she commenced 

such proceedings as she was advised were proper. She has con- 
(390) tinued to prosecute thesc in some shape o r b t i e r  with the utmost 

diligence, and any delay which has attended the attainment of 
her rights, has been attributable to thc inherent infirmity of human 
tribunals and judgments, and not to any lack of zeal and activity in 
the pursuit. The delay, therefore, is not in the way of the present asser- 
tion of her rights. 

The appointment of J. 0. Martin, guardian, was incidental to the 
proceedings instituted by Jacks in the county court, of Wilkes. Should 
the verdict and judgment rendered thereon, upon the petition of Jacks 
be reversed on ce~ t i o rar i ,  the connection of Martin with the metition may 
be abrogated incidentally. A direct proceeding against him for such 
purpose is not nceessary. All that is necessary is notice, and hc alrcady 
has that by reason of his connection with the petitioner. 

We repeat that the treatment of the unfortunate subject of this legal 
strife ha; been harsh and calculated to alarm and distress the nervous 
tem~crament of Dersons at  her time of life. She should have a fair 
investigation of her rights and, if found a proper subject for custody, 
should be put into kind and gentle hands; otherwise, be permitted to go 
free and do what she will with her property. 

The judgment of the Superior Court is correct, and should be 
PEE CURIAM. Affirmed. 

(391) 
ELISHA GIBBS v. J. R. WILLIAMS. 

(Construction of a written instrument upon its peculiar phraseology and 
concomitant circumstances.) Where one agreed to become surety for  
another, on condition that the creditor should bring suit within a 
reasonable time, and he did so shortly after the expiration of the 
credit, but was nonsuited on the ground of not appearing by counsel 
or otherwise, it was Held, that another suit brought immediately 
after such nonsuit was sustainable. 

AS~UMP~IT,  tried before F ~ ~ e n c l ~ ,  J., at last Spring Tcrm of DAVIE. 
The suit was brought in the county court against the defendant and 

one William F. Miller, and the plaintiff failing to recover against 
Williams, appealed to the Superior Court as to him. The declaration 
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was in two counts: first, on the following written agreement executed 
by the defendant : 

MR. ELISHA GIBBS :-I will stand as security for William F. Miller 
for one hundred and twenty-five dollars until 25th of this instant, and if 
he fails to make payment by that'time, and you fail in commencing suit 
against both of us at the time above specified, I will then be released as 
security. This 7 January, 1860. J. R. WILLIAMS. 

Second count, for five beeves delivered to W. F. Miller by the plaintiff. 
The plaintiff proved that during the second week of January, 1860, 

William F. Miller delivered to him the above written agreement of 
J. R. Williams, upon which plaintiff delivered to Miller five beeves of 
the value of $125. 

I t  was further proved that the plaintiff sued out a writ against the 
defendant and W. I?. Miller, which was duly executed on them, and 
returned to March Term, 1860, of Davie County court, the same being 
the first court held in said county after 25 January, 1860, upon which 
the plaintiff was nonsuited for the reason that he failed to 
employ counsel at  that court. This writ was issued after 25 (392) 
January. 

The writ in the present suit was 5 May, 1860. 
.The defendant's counsel resisted plaintiff's right to recover on the 

ground that he had failed to bring suit on 25 January, 1860, and the 
court intimating an opinion that the objection was valid, the plaintiff 
took a nonsuit and appealed. 

T .  J .  Wilson for plaintiff. 
Clement for defendant. 

BATTLE, J'. The decision of the case depends upon the construction 
of the instrument of writing set forth in the bill of exceptions. The 

L, 

circumstances under which that instrument was given by the defendant - 
Williams must be considered in order to arrive a t  a proper understand- 
ing of i ts  meaning. I t  was presented to the plaintiff by the defendant 
Miller at  the time when the latter was purchasing from the plaintiff a 
number of beef cattle. Of course then i t  must have been intended as a 
security to the plaintiff in the credit which he was giving to Miller; 
for if the purchase were for cash, the instrument was entirely unneces- 
sary. I n  the light of a security, why was a time fixed for its termina- 
t ion? Certainly because the credit was to expire at  that time, for in 
no other way can we affix any sensible meaning to it. Understood in 
that sense, the plaintiff could not sue Miller before nor on that day; 
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neither could he, according to the terms of the agreement, sue the other 
party until he was prepared to sue both. When was he to sue them? 
The answer is within a reasonable time after the expiration of the credit; 
and a writ returnable to the next term of the court in  which process 
was duly executed after that time must, we think, be deemed a reason- 
able time within the contemplation of the parties. 

But i t  is said that such writ was of no avail'because the plaintiff, by 
his neglect in not employing comsel, was nonsuited. That is true, but 
the nonsuit was on the motion of the defendants, and they cannot now 
be heard to object to what was done at  their instance. This latter 
objection does not seem to have been relied upon by the defendant 

Williams in  the court below and we only notice it because, from 
(393)  the facts stated, i t  has been presented and has been urged in the 

argument before us. 
His  Honor erred in the construction which he put upon the written 

instrument. The judgment of nonsuit is 
PER CURTAM. Reversed. 

J. L. ROUCHTON AND WIFE V. ISAAC T. BROWN. 

1. A writ of error coram ltobis lies from any court of record returnable to 
itself, and not from a superior to an inferior court. 

2. Only the parties to a judgment as to whom there is error of fact neeil 
join in a writ of error coram nobis. 

3. The husband of a f eme  covert against whom judgment has been taken 
must join with her in an application for a writ of error coram wobis. 

PETITION for a writ of error corarn nob i s  heard before F r e n c h ,  J., 
a t  last Spring Term of Y A ~ K I N .  

The petition was filed in the name of the husband and wife in the 
county court of Yadkin, upon due notice given, praying for a writ of 
error to reverse a judgment rendered against the petitioner Amelia and 
others at a former term of the said court, upon the ground that she was 
at  the time of the rendition of such judgment a ferne cover t .  The 
county court granted the prayer of the petition and ordered the writ of 
error to issue from which the defendant, in error, appealed to the Su- 
perior Court. I t  appeared in the Superior Court that said Amelia was 
a f eme  cover t  at the time the judgment was rendered; that she had 
joined her husband and others in the bond on which the judgment was 
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taken, that execution had issued on such judgment, and that the (394) 
land of the said Amelia had been sold under it. 

His  Honor in the Superior Court, being of opinion against the peti- 
tioners, refused the writ asked for;  from which the petitioners appealed 
to the Supreme Court. 

Clement  for pla8inti#s. 
Mitchel l  for defendant.  

BATTLE, J. The reasons which induced the judge in the court below 
to reject the application for the writ of error coram nobis are not stated, 
but in  this Court the objection to i t  is based upon two grounds: 

First, that it ought to have been brought in the Superior Court and 
not in the county court; and, 

Secondly, that all the defendants in the judgment ought to have been 
parties in  the petition for the writ. I n  our opinion, neither ground 
of objection is tenable. 

1. The distinction between an ordinary writ of error and a writ of 
error c o m m  nobis is that the former is brought for a supposed error 
i n  law apparent upon the record, and takes the case to a higher tribunal, 
where the question is to be decided and the judgment, sentence, or decree 
is to be affirmed or reversed; while the latter is brought for an alleged 
error of fact, not appearing upon the record, and lies to the same court, 
in  order that it may correct the error, which it is  presumed would not 
have been committed had the fact in the first instance been brought to 
its notice. A.writ of error of this kind will lie to any court of record, 
and as our county courts are courts of record we cannot conceive of a 
reason why one of them may not correct an error of fact in its judgment, 
upon a writ of error brought before itself. See 2 Tidd Practice, 1136, 
and Ilassiter v. B a r p e r ,  32 N. C., 392. 

2. As to the second ground of objection, we are aware that an ordinary 
writ of error must be brought in the names of all the parties to 
the judgment, and if one or more of them be unwilling to join in (395) 
i t  there must be a summons and severance of such objecting party 
or parties; W a l t e r  v. Stokoe,  1 Ld. Raymond, ?1; Carth., 8 ;  Sharpe 
v. Jones,  7 K. C., 306. Without stopping to inquire whether this rule 
in  relation to writs of error for matter of law may not be altered by an 
equitable construction of section 27, chapter 4, Rev. Code, which gives 
to one or more defendants the right to appeal, alone, from a judgment 
against him or them and others, we do not find any direct authority that 
the rule ever has been applied to writs of error coram nobis, and we do 
not perceive any reason why i t  should be so applied. The usual instances 
of error in fact requiring the intervention of this writ are those of 
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judgments against infants and femes c o v e ~ t  where the fact of such in- 
fancy or coverture does not appear on the record. I n  such cases it is 
manifest that tho judgment, if otherwise proper, will be erroneous only 
as to them, and not as to the other defendants. Why, then, should the 
other defendants be parties to the writ, when they cannot have any 
interest in reversing the judgment? We cannot preceive any necessity 
for it, and in our practice shall not require it. I n  the case of coverture 
the husband must be joined with the wife because she, as a general 
rule, cannot sue or prosecute any legal proceeding without him. 

Our conclusion is that the order appealed from must be reversed in 
order that a p r o c e d e d o  may be issued to the county court. 

PER CURIAM. Reversed. 



CASES AT LAW 

ARGUED AND DETERMINED 

IN THE 

SUPREME COURT 

NORTH CAROLINA 

AT MORGANTON 

AUGUST TERM, 1861 

STATE v. WALTER C. GRAHAM. 
(397) 

Where a party has neither possession nor a right of possession to land, 
he cannot, upon a n  indictment for unlawfully removing a fence there- 
from, raise a question as  to a right of entry, nor is i t  any defense to  
him that he did the act to bring on a civil suit  in order to t ry  the 
title. 

INDICTMENT for unlawfully removing a fence, tried before Osborrze, J., 
a t  Fall  Term, 1860, of CLEVELAND. 

The following special verdict was found by the jury: "The fence 
removed was part of a fence that surrounded a cultivated field in pos- 
session of the prosecutor. A grant for the tract of land of which the 
field in auestion formed a  art-had issued to the ancestor of the defend- 
ant, who was his heir at  law, and who, as his heir, acquired his title; 
that the prosecutor had been in the adverse possession of this tract 
for more than seven years with color of title; that the prosecutor, (398) 
with a part of his fence, inclosed a piece of ground belonging to 
the defendant of which the prosecutor had not had seven years posses- 
sion, but that no part of the-fence removed was on this piece; that the 
defendant, claiming title to the whole land covered by the prosecutor's 
deed, gave him notice of his intention to remove the fence on a certain , "  
day, so that an action of trespass might be brought against him to t ry  
the title to  the land, and on that day, in the absence of the prosecutor 
and without his consent, the defendant with his slaves removed the 
fence." 
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On this verdict, the court gave judgment against the defendant, from 
which he appealed to this Court. 

Attorney-General for the State. 
Gaither for defendant. 

MANLY, J. It appears from the special verdict in this case that the 
portion of the land from which the fence was removed was not only in 
possession of the prosecutor, but belonged to him by virtue of possession 
under color of title. No question, therefore, can be raised upon the case 
as to the power of the defendant in an indictment of this character to 
exculpate himself by showing that he had title to the land, and conse- 
quently a right of entry. Whatever may have been intended, the record 
fails to raise any such question, and we do not think proper to express 
an  opinion upon it. 

The only question actually presented is whether a trespass committed 
by the removal of a fence from land of which the defendant had neither 
possession nor right of possession is in case of an indictment under The 
Code, ch. 34, see. 103, defensible upon the ground that it was committed 
with a view to provoke a civil action only, and t o t r y  the title. The ques- 
tion involves no difficulty. An act in  itself indictable, done by one 
capable of committing crime, is not exempt from criminal cognizance in  
our courts by the failure of the perpetrator to foresee or expect indict- 

ment. The object in committing the act can make no difference. 
(399) All the consequences which the law annexes to it will follow, not- 

withstanding inadvertence or ignorance in the perpetrator. 
The section of The Code in question declares: "If any one shall un- 

lawfully and willfully remove any fence or part of a fence surrounding a 
cultivated field every person so offending shall be deemed guilty of a 
misdemeanor." The special verdict against the defendant affirms all 
the facts necessary to constitute an offense, and there is nothing stated to 
excuse him from the consequences. I f  he desired to invite a civil suit to 
test the rights to the locus in, quo, he should have taken care to confine 
himself to such acts as would subject him only to an action of that 
nature. 

The judgment of the Superior Court upon the verdict is correct and 
should be 

PEB C rrnunr .  Affirmed. 

Cited: S. ?;. Piper, 89 N. C., 558; 8. v. Ferzder, 125 N. C., 651; 8. 
v. Rufin, 164 N. C., 417. 
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STATE v. SAM'UEL P. ENGLAND. 

Where the prolsecutor loslt a carpetbag on the public highmy, and directed 
one to get it for him, and he did so as his bailee, but concealed the 
article, and denied having it, it was held that this was but a breach 
of bailment, and not larceny. 

LAECENY in stealing a shirt, tried before Osborne, J., at last Fall Term 
of MCDOWELL. 

The jury found the following facts as a special verdict, viz.: "The 
defendant is indicted for stealing a shirt; the article alleged to have 
been stolen was with other articles in  a carpetbag which was lost by the 
prosecutor on the highway leading from Morganton to Marion; the de- 
fendant resided on the highway, and the prosecutor, in passing his resi- 
dence, informed the defendant that between his house and that 
of one William Murphy, who lived on the same road about a mile (400) 
and a halx from the defendant's, he had lost his carpetbag, and 
requested him to get it and give i t  to one Halliburton, who lived in the 
village of Marion; the defendant found the carpetbag and took i t  into 
possession, and on application to him for it stated that he did not have 
i t  and had not found i t ;  on search being made, i t  was found concealed 
in  a bag, which was tied up and secreted on his premises; some of the 
articles contained in the carpetbag were missing, but whether they were 
taken out by the defendant did not appear." 

His  Honor being of opinion on the special verdict that the defendant 
was not guilty of larceny, gave judgment that he be discharged, from 
which the solicitor for the State appeared. 

Attorney-Qene,raZ for the State. 
Gaither for defendad. 

BATTLE, J. I t  is conceded, and, as we think, properly, by the At- 
torney-General, upon the facts found by the special verdict, the defend- 
ant is not guilty of stealing the shirt of the prosecutor, as charged in 
the bill of indictment. The taking of the carpetbag in which the shirt 
and other articles were contained was not a trespass, because i t  was done 
by the express directions of the owner, and the defendant, instead of 
being a trespasser by such taking, became a bailee of the article for the 
purpose of carrying and delivering i t  to a certain person in  the village 
of Marion. The subsequent concealment of the carpetbag before the 
trust created by the bailment was performed, even if done animo furandi, 
was not a larceny, but only a breach of trust. This doctrine has been 
established by many decisions, of which a collection may be found i n  
Roscoe's Criminal. Evidence, beginning at  page 596 ( 3  Am. Ed.). 
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TiVe have assumed that the carpetbag was taken by the defendant under 
a bailment because the special verdict finds such to have been the fact, 

and no intendment can be raised that the defendant formed the 
(401) design before he found the article to take and appropriate i t  to 

his own use. Whether the testimony mould have justified the 
jury in taking the latter view, and finding accordingly, and if so, what 
would have been the legal consequences of it, is not our province to 
decide. 

The terms of the special verdict preclude another view of the case 
which might have been adverse to the defendant: I t  seems that the 
carpetbag, when found concealed on the defendant's premises, had been 
rifled, and a part of its contents taken out and carried away; but whether 
the shirt was one of the missing articles is not stated, though it is stated 
as a part of the verdict that i t  did not appear that the missing articles 
were taken by the defendant. Had  the jury found that they were taken 
animo furandi by him, i t  might have been contended that he was guilty 
of larceny, upon the distinction thus stated by Lord Hale:  "If a man 
deliver goods to a carrier to carry to Dover and he carry them away, i t  
is no felony; but if the carrier have a bale or a trunk with goods in i t  
delivered to him, and he break the bale or trunk and carry the goods 
away animo furandi, i t  is a felonious taking"; see 1 Hale's P. C., 504, 
505; Ros, brim. Ev., 598. The grounds upon which this distinction is 
based, and many of the cases given in  illustration of it, may be found 
cited and commented upon in the latter work, but i t  is unnecessary for us 
to pursue and inquire here, for the reason already stated that the terms 
of the special verdict prevent the question from being presented. 

There is no error in the judgment from which the appeal is taken. 
PER CURIAM. Affirmed. 

Cited: 8. w. Fann,  65 N.  C., 319; 8. 21. lIlcRae, 111 N .  C., 666. 

(402) 
HENRY TAYLOR v. SERUG MARCUS ET AL. 

1. A defendant, by going to trial before a justice of the peace on the merits 
of his case, without making objection to the want of service by a 
proper officer, is not at liberty to take the objection in an appellate 
court. 

2. Where there was a trial before a justice of the peace, and an appeal, 
and no objection appears on the face of the proceeding to the service 
of the warrant, it will be assumed in the appellate court that the ob- 
jection was waived below. 
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DEBT tried before Osbome,  J., at Fall Term, 1860, of WATAUGA. 
The action was commenced by warrant before a justice of the peace. 

The warrant was directed to one N. C. Shull, who was not an officer nor 
the deputy of an officer, and was by him executed and returned. The 
parties vent to trial on the merits, and a judgment was rendered against 
the defendants for the  lai in tiff's demand, from which they appealed to 
the Superior Court. I n  that court a motion was made to dismiss the 
warrant for the defect of service, but his Honor was of opinion that the 
objection was not taken in apt time, and refused to dismiss, from which 
judgment defendants appealed to this Court. 

N e a l  for plaintiff. 
N o  counsel for defendants.  

MANLY, J. We concur with the view which his Honor took of the 
case in the court below. I f  the defendants wished to avail themselves of 
the irregularity that the warrant was not executed by a person having 
authority of law to do so, it ought to have been brought to the attention 
of the justice when they appeared before him. Having appeared and con- 
ested the plaintiff's demand on the merits, they are not at  liberty in the 
appellate tribunal to fall back upon the want of a proper service of the 
process. The exception to the service, if taken before the justice, would 
have been good, but it is an irregularity which is waived by a failure to 
except at that time and by going to trial upon the merits. One 
may become a party to a suit without a service of any process. (403) 
He  may accept service or he may actually appear and contest the 
rights in dispute, which is equivalent to acceptance of service, and after 
a trial upon the merits in any such case it is too late for a contestant 
to Pay he was not properly brought into court. 

?\To formal pleadings are requisite in a justice's court; the warrant is 
the declaration, and memoranda of the objections to the recovery are 
the pleas. And if there is a trial of the case without object'ions appearing 
to the service or form of the warrant. it will be assumed that these were 
waived, as pleading in chief in  a court of record is regarded as a waiver 
of matters, which might have been made available by plea in  abatement. 
Defense must be brought forward by pleas or what are considered in 
our practice equivalent to pleas made in order and in apt time; else they 
cannot be heard. 

We are of opinion, therefore, in this case that the defendants, by going 
to trial before the justice on the merits of their case and without making 
objection to the want of service by a proper officer, waived that defect 
of service, and were not a t  liberty to resort to i t  in a subsequent stage 
of the cause. 

PER CURIAM. Affirmed. 
307 
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GEORGE W. SUTTLE AND WIFE v. FIELDING TURNER. 

Wherever a deceased person has left a will and omitted to appoint an execu- 
tor, or the person appointed has refused to qualify, the court of or- 
dinary has a discretionary power to appoint any proper person ad- 
ministrator with the will annexed. 

PETITION to revoke letters of administration, heard before D i c k ,  J., at 
Spring Term, 1861, of RUTIIERFORD. 

At November Term, 1859, of Rutherford County court, the will 
(404) of Martha Haye was duly proved, and the executor therein named 

having renounced, the defendant, Fielding Turner, was appointed 
administrator with the will annexed. I n  May following, the plaintiffs, 
George W. Suttle and his wife, Mary, petitioned the county court of 
Rutherford, stating the probate of the will and the appointment of de- 
fendant, and that the renunciation of the executor was irregular and 
void, praying that said Turner be removed and the persons appointed 
by the will be qualified, and in  case they refuse to qualify that some 
proper person be appointed to the office of administrator with the will 
annexed. The petition sets out that the plaintiff Mary Suttle "is the 
only heir-at-law of Martha Haye, deceased, and thereby entitled to ad- 
minister on her estate." 

The answer of the defendant Turner insists that the renunciation of 
the executors was duly and formally entered, and t5at the court cannot 
inquire into the validity of their renunciation unless they were made 
parties. On the hearing of this petition the county court revoked the 
letters of administration granted to the defendant, ordered a reprobate 
of the will, and at the instance of the plaintiffs appointed one Washburn 
administrator with the will annexed. The county court having refused 
the defendant an appeal, the case was brought up by certiorari to the 
Superior Court, and there the judgment of the county court was affirmed, 
the letters of administration granted to the defendant were revoked and 
a procedendo ordered by the county court, from which judgment the 
defendant appealed to this court. 

Logan  for p l a i n t i f s .  
Gaitlzer for defendant .  

BATTLE, J. This is a petition filed in the county court of Rutherford 
for the purpose of having letters of administration c u m  tes tamen to  
a n n e z o  on the estate of Martha Haye, which had been previously granted 

to the defendant by that court, and thereupon that the executors 
(405) named in the will, or some of them, should qualify thereto, or in 
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the event of their renunciation that letters of administration should 
be granted to the petitioners or to some discreet person. Among 
the allegations upon which the petition is sought to be sustained is the 
main one that when the letters of administration were granted to the 
defendant the execuors had not legally renounced their right to the office 
conferred upon them by the will, aiid that therefore the grant was im- 
providently made and ought to be revoked. I n  the petition the feme 
petitioner is alleged to be "the only heir-at-law" of the testatrix, and on 
that ground the right of administration is claimed for her. 

The answer of the defendant alleges that the renunciation of the 
persons named as executors was properly made and entered of record by 
the court before the letters of administration were granted to him, and 
he insists that his letters, even if they were erroneously granted, cannot 
be revoked except in a proceeding by the executors themselves for the 
purpose, or at  least in one to which they shall be made parties. 

We are clearly of opinion that this objection is fatal to the petition. 
Assuming that by the tern1 "the only heir-at-law" the feme petitioner 

meant to allege that she was the only next of kin of the testatrix, that 
does not give her any right to the administration cum testamento annexo. 
The right of any person to the grant of administration upon the estate 
of a decedent depends upon the statute on that subject, which applies 
only to the eases of persons dying intestate. Whenever the deceased has 
left a will, the courts of ordinary have a discretionary power, in the 
event of there being no executor named in the will, or if those nominated 
die or refuse to qualify, to appoint any proper person to administer with 
the will annexed. I n  the exercise of this discretion they usually appoint 
the residuary legatee or some other person interested in the estate, their 
object being thus to secure on behalf of a faithful administration of the 
office the interest of the appointee. I n  the present case the feme 
petitioner does not appear to have even this recommendation of (406) 
interest in  her favor, for i t  is not stated in  the petition that she 
took anything whatever under the will of the testatrix. The petitioners 
are therefore to be regarded as strangers, interfering in  matters in which 
they have no concern, and as such they cannot be permitted to interpose 
in behalf of the executors, by a proceeding to which the latter are not 
parties and in which they cannot be heard. 

The judgment of the Superior Court must be reversed and the petition 
dismissed with costs. 

PER CTTRIAM. Reversed. 

Overruled: Little v. Berry, 94 N. C;, 436; Williams v. Ne~il le ,  108 
N. C., 564 ; I n  rc Meyers, 113 N. C., 549. 



I N  T H E  SUPREME COURT. . [53 

J. D. REYSOLDS v. B. &I. EDNEY. 

It is a rule af law that one liable in case another does not pay is entitled to 
notice of the default of the primary debtor before suit can be brought 
against him, and it forms no exception to the rule that such primary 
debtor was insolvent at the date of the original transaction, or became 
so afterwards. 

CASE tried before Dick, J., a t  Spring Term, 1861, of HENDERSON. 
The action was brought on the following undertaking, indorsed on a 

judgment rendered in favor of the plaintiff against one John B. Woodfin, 
to wit : 

('I guaranty the within judgment in consideration of six months for- 
bearance from 12 October, 1855. B. M. EDNEY." 

The judgment and the written agreement above set out were both made 
at  the same time, to wit, 12  October, 1855. I t  was not paid by Woodfin, 
~ v h o  died insolvent in Tennessee before the suit was brought against the 

defendant, and in fact was insolvent, at  the date of the judgment; 
(407) but no notice was proved to have been given the defendant of 

Woodfin's failure to pay previously to the suit's being brought. 
The insolvency of Woodfin was insisted on by the plaintiff's counsel, as 
an exception to the general rule as to notice in such cases. The court 
held the position well taken and instructed the jury accordingly, who 
found a verdict for the plaintiff. Defendant's counsel excepted. Judg- 
ment for plaintiff, and appeal by the defendant. 

No counsel for plainti f .  
Gaither for defendant. 

PEARSON, C. J. I t  is a general rule that one who undertakes col- 
laterally to pay a debt is not liable to an action unless he has notice of 
the failure to pay by the party who is ~ r i m a r i l y  liable, as in the case of 
a guarantor, or the maker of a hill of exchange, or the endorser of a bill 
or promissory note, or a surety in respect to a cosurety. 

This rule is founded not merely on the consideration that the party 
thus secondarily liable is entitled to notice in  order that he may take 
measures to indemnify or secure himself, but on the further ground that 
one ought not to be sued or subjected to the payment of costs unless 
he is in defauIt by neglecting or refusing to pay a debt after he has re- 
ceived notice of the default of the party who was bound to pay in the 
first instance; for until notice he may reasonably presume that the debt 
has been paid, and consequently is not in default. 

We are not aware of any authority for making an exception to this 
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rule where the party primarily liable is insolvent either at  the date of 
the original transaction or becomes so afterwards, and i t  is clearly 
against principle and in  conflict with one of the grounds on which the 
rule is founded. Indeed, in  all of the cases the necessity of giving notice 
is treated as a condition precedent to the liability of the party who is to 
become bound in the second instance, which is in no case dispensed with 
except on the ground of fraud; as if one draws a bill without 
having funds in  the hands of the drawee; Parsons on Contracts, (408) 
504; Spencer v. Carter, 49 N. C., 288. 

This Court is of opinion that the plaintiff could not sustain his action 
without proof that he had given notice to the defendant of the default 
of John B. Woodfin, so as to have offered an opportunity to the defend- 
ant of paying the debt without cost and putting him in default by fail- 
ing to do so. 

PER CURIAM. Error. 

DAVE PANNELL, EXECUTOR, V. LEWIS SCOGGIN ET AL. 

Under the act of Assembly, Revised Code, ch. 119, sec. 9, one named a s  exec- 
utor in  a script, propounded as  a will, though named as plaintiff in a n  
issue devisavit vel non, may be examined as  a witness for the caveator 
as well as  for the propounder. 

DEVISAVIT VEL NON, tried before Osborne, J., at Fall Term, 1860, of 
RUTHERFORD. 

One of the questions presented on the trial was whether the person 
named in the script as executor and who propounded the will for probate, 
and as such was stated on the record to be the plaintiff, could be a witness 
for the caveators, who are stated as defendants. His Honor rejected the 
witness, and the caveators excepted. 

There was evidence adduced on the trial to  the effect that certain pro- 
visions dictated by the decedent to the draftsman in  behalf of some of 
the caveators had been omitted from the script by mistake, and i t  was 
contended on this account that the will was not that of the decedent, 
on which point his Honor instructed the jury that, though they might 
believe that particular provision had been omitted by the drafts- 
man by mistake, yet if the testator had published the wiII as i t  (409) 
was, and had the capacity required by law as had been explained 
to them, they should find for the plaintiff. 

The caveators again excepted. 

Gaither for propounder. 
Logan for caveators. 
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BATTLE, J. I n  the instructions given to the jury upon the question 
set out in the bill of exceptions we entirely concur, and we do not deem 
i t  necessary to add anything to the remarks made by his Honor on those 
questions. 

But upon the point of the rejection of the executor as a witness for 
the defendants we think his Honor fell into an error. The script pro- 
pounded for probate bears date 16 August, 1858, which is since the 
Revised Code went into operation, and by section 9 of chapter 119 of 
that Code a person named as an executor is made competent to be exam- 
ined as a witness either for or against the alleged will. The words of 
the enactment are that "no person, on account of his being an executor 
of a will, shall be incompetent to be admitted as a witness to prove the 
execution of such will or to prove the validity or invalidity thereof." 
Here the executor was offered by the defendants as a witness to prove 
the invalidity of the alleged will, and the statute, in express terms, makes 
him competent for that purpose unless his being a party plaintiff to the 
issue is sufficient to exclude him. I f  that were so, the object of the statuts 
might always be defdated by making the person named as executor a party 
to the issue, a result which the courts are not at  liberty to allow. Indeed, 
i t  is said that to the issue of devi8avit v e l  non there are, strictly, no 
parties, it being in the nature of a proceeding in  rem. See Enloe v. 
Sherrill, 28 N .  C., 212 ; Love v. Johnston, 34 S. C., 355, and other cases. 
Hence the declarations of persons appearing on the record as codefend- 
ants are admissible or not, according to their interest, and not according 

to the side of the issue on which they are placed. I t  is certainly 
(410) within the power of the Legislature to make one who is a party 

to tho issue, in the strict sense of the common law, a witness either 
for or against himself in a civil case, of which we have instances in the 
book-debt law, and in issues of fraud made up under the insolvent law. 
See Revised Code, chap. 15, and chap. 59, see. 13. Much more, then, can 
an executor be made competent as a witness in an issue to which, though 
he may be a party in some sense, he is not so in the strict common law 
sense. This consideration makes i t  easier for us to adopt a construction 
of the act which was intended to give the benefit of an executor's testi- 
mony to every person who should be interested either in the establish- 
ment or defeat of a paper writing propounded as a will. I n  the present 
case the executor was offered as a witness against his interest, and we 
think the act referred to makes him competent, and i t  was therefore error 
in his Honor to reject him. 

PER CURIAM. Venire de novo. 

Cited:  Vester v. Collins, 101 N .  C., 117. 
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SANFORD B. GREGORY v. WILLIAM RICHARDS. 

1. Possession of a stolen article raises a presumption of theft by the pos- 
sessor only in case such possession is so recent after the theft as to 
show that the possessor could not well have come by it otherwise 
than by stealing it. 

2. It is not proper in a court to base instructions on a hypothesis not sus- 
tained by the record of the judge's case sent up. 

SLANDER tried before Dick, J., at Spring Term, 1861, of LINCOLN. 
The writ was issued on 23 February, 1857. 
The declaration sets forth that the defendant accused the plain- 

tiff of stealing his bridle. Pleas, general issue, statute of limita- (411) 
tions, and justification. 

The plaintiff proved that he was a man of good character, and that 
the defendant on 19 February, 1857, said of and to the plaintiff: "You 
stole my bridle, and I can prove it"; also that he, the plaintiff, "stole his 
(defendant's) bridle, and he could prove it." 

The defendant introduced a witness by the name of Huffman, who 
stated that defendant in  1854 was engaged in working on the plank road 
near Rrevard's iron works, and had procured from Mr. Brevard a stable, 
where he. kept his horses and bridles; that in  the month of December, 
1854, Mr. Brevard made a public sale of a part of his personal property 
which continued for several days, and that, a number of persons at- 
tended the sale, and the plaintiff imongst the others; that the plaintiff 
had a one-horsewagon wiih some articles for sale; that on ~ u e s d a y  morn- 
ing of the sale a sorrel horse was found in  the stable of defendant above 
mentioned, which the defendant locked u p ;  that on the night of that 
day the staple of the stable door was drawn and the horse removed; that 
the defendant's bridle was left in the cutting-room of the stable on the 
evening of the night when the stable was broken open, and that the same 
was missing on the next morning, and that he never saw i t  again until 
he found i t  in the possession of the plaintiff at  Dallas, a t  April court, 
1855, on the same sorrel horse that had been locked up in  defendant's . 
stable; that the defendant demanded the bridle of the plaintiff, who said 
that he had got a negro at Brevard's to put up his horse, and that when 
i t  was brought out by the negro this bridle was on i t ;  that he had tried 
a t  the saIe to get his own bridle but could not do so, and he said further 
that on his (witness's) stating that the bridle i n  question was the property 
of the defendant, the plaintiff gave i t  up to him. The witness further 
stated that the plaintiff and defendant were very unfriendly at  the time 
of the sale aforesaid and continued so up to the time then present. 

The plaintiff proved by one Dellinger that he saw the plaintiff at  
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(412) Brevard's sale with an old blind bridle in  his hand, saying that 
he had lost his own bridle and had got that in  its place; that 

he had got a negro to put up his horse, who had brought i t  out with 
this bridle on i t ;  that plaintiff inquired for Brevard's overseer, and on 
being informed where he was, went off in. the direction indicated. 

H e  also proved by one Cloninger that witness heard a conversation 
between plaintiff and defendant about the bridle in which the former 
stated that he had his horse put up at Brevard's sale, and that a negro 
had brought it out with the bridle in question on i t ;  to which the defend- 
ant replied: "You or the negro stole the bridle, and I don't know which 
is the worse, you or the negro." This conversation was in 1855, some 
time after the bridle was found at Dallas. 

The defendant's counsel asked the court to charge the jury that the 
bridle being found in the possession of the plaintiff a t  Dallas, four 
months after i t  was lost, the law raised a presumption that he was the 
thief. 

The court charged the jury that when an article of personal property 
had been stolen and was proved in the possession of a person soon after 
the theft, the law raised a presumption that the possessor was the thief, 
but where several months had elapsed before the property was found, 
as in  the present case, no such presumption was raised. Defendant's 
counsel excepted. 

The defendant's counsel excepted further, because the court had ad- 
mitted evidence of the speaking of words more than six months before the 
bringing of the suit. Also, becauge the coun had omitted to bring to 
the attention of the jury a point made by him, which was: that "if the 
plaintiff had got the bridle from the negro unlawfully, and knew that 
i t  was not his own, and took i t  away to appropriate i t  to his own use, 
i t  would be larceny." His Honor said he did not remember that the in- 
struction was asked in the argument, and on being assured by the counsel 

that i t  was, he asked why he was not reminded of i t  at the close of 
(413) his charge; to which the counsel replied that he did not think 

proper to do so. 
The jury, under the instructions of the court, found a verdict for the 

plaintiff for $900. Judgment for plaintiff. Appeal by defendant. 

Gaither for plainti$. 
Thompson for defendant. 

MANLY, J .  The principal point of the case is under the plea of justi- 
fication, and upon the instructions given as to the presumption arising 
from the possession of a stolen article. The instructions are in clear 
accordance with the law. Possession of a stolen article raises a pre- 
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sumption of a theft by the possessor only in  case such possession is so 
recent after the theft as to show that the possessor could not well have 
come by i t  otherwise than by stealing i t  himself. I n  all other cases, the 
question is an open one, to be decided upon the whole testimony and the 
fact of possession in the latter class of cases is of greater or less cogency 
according to the length of time intervening, the nature of the property, 
and other circumstances. The difference is that the recent possession of 
which we speak throws upon the accused the burden of explaining it, 
else he will be taken to be the thief. I n  other cases there is no such oon- 
clusion, but the fact of possession is, with the other facts, left to the jury 
as evidence upon the question of guilt. Thus, we distinguish between evi- 
dence raising a presumption of guilt, and evidence tending to establish 
milt .  ., 

By adverting to the definition which we have given of a recent posses- 
sion, from which the presumption will be made, i t  will be at  once and 
clearly seen that the case before us does not admit of an application of 
the rule, and the court very properly declined applying it. 

Other points made below upon a rule for a new trial are not sus- 
tained by the record or by the judge's case. There was no evidence offered 
or received of the speaking of the words more than six months before 
the bringing of the action, and i t  was not necessary, therefore, 
for the court to distinguish between the purposes for which such (414) 
evidence should be admissible and the purposes for which i t  would 
not. 

So, in the second place, supposing the bridle to have been obtained 
from a negro in the manner stated by the prosecutor, there was no evi- 
dence tending to show a felonious intent on the part of plaintiff at the 
tiine of obtaining it, and i t  would not have been proper, therefore, for 
the court to base any instructions upon the hypothesis of such felonious 
intent. 

Whether such instructions were or were not asked for, then, is not 
material. 

PER CURIAM. No error. 
-- 

DRURY McDANIEL v. J O H N  JOHNS. 

Where an executor gave a part of a standing crop for hauling the remainder 
to the crib it was held not to subject him to the penalty imposed for 
selling a deceased person's estate otherwise than at public auction. 

DEBT for a penalty, tried before Osborne, J., at Fall  Term, 1860, of 
RUTHERFORD. 
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The action was brought for the penalty of $200, which i t  was alleged 
the defendant had incurred by selling the goods of his testator at  private 
sale. I t  was proved that on entering upon the duties of his office the 
defendant found a crop of corn standing in the field and hired one John 
Covington to haul i t  to the crib, and as a compensation gave him for his 
wagon and team two dollars and fifty cents per day, to be paid in corn 
a t  50 cents per bushel, and that the corn thus paid was a part of that 
stated as standing in the field and belonging to the estate of the testator. 

The court being of opinion on this state of facts that the plain- 
(415) tiff was not entitled to recover, so instructed the jury, who found 

for the defendant. Plaintiff appealed. 

N o  counsel for plaioztiff. 
Logan  for defendaat .  

PEARSON, C. J. We concur with his Honor in the opinion that this 
case does not come within the operation of the statute which forbids the 
sale of the property of deceased persons except by "public vendue or 
auction." 

The transaction was not a sale of any portion of the corn, but only a 
covenient mode of getting the crop of corn hauled to the crib by allowing 
a part to be taken as commissions in  payment for the price of hauling. 
I t  may be that this was the only mode in which the executor could have 
procured the work to be done. I t  does not appear that he had any cash 
of the estate in hand, and certainly he was not required to advance funds 
of his own or to pledge his individual credit. I n  short, the case does 
not fall within the meaning of the statute or within the evil which it was 
intended to guard against. 

PEE CURIAM. No error. 



APPENDIX 

IN THE MATTER OF HAMILTON C. GRAHAM. 

Habeas Corpus. 

1. A soldier who is under arrest and in confinement for a violation of 
orders cannot procure his discharge by means of a writ of habeas 
corpus on the allegation that he was an infant at  the time of en- 
listment. Nor can he or his guardian raise that question before the 
civil authorities while he is in custody and amenable for triaJ before 
a military tribunal. 

2. Whether a minor of the age of 20 years, who enlisted under the provisions 
of the act entitled "An act to raise 10,000 State troops," and has 
taken and subscribed the oath prescribed for enlistment, is entitled 
to his discharge on the ground of his nonage, and that he enlisted 
without the consent olf his guardian, quere. 

HABEAS CORPUS returned before his Honor, the Chief Justice, who 
called to his assistance the other two judges of the Supreme Court. The 
application was on the petition of Hamilton C. Graham and his guar- 
dian, E. G. Haywood. 

The petitioners alleged that the said H. C. Graham, in May, 1861, 
was enlisted as a private soldier by Major Stephen D. Ramseur into the 

. company called the Ellis Light Infantry; that he was then an orphan, 
without father or mother, and but twenty years old, and that such enlist- 
ment was made without the consent of his said guardian, and that the 
said orphan had an estate in the hands of his guardian which was suffi- 
cient to support him without resorting to such service, and that the said 
H. C. Graham was detained by the S. D. Ramseur against his will a t  
the encampment of the said military company near the city of Raleigh. 

The prayer is that the said H. C. Graham should be brought before 
his Honor, the Chief Justice, by the said S. D. Ramseur, with the 
cause of his detention. (417) 

Major Ramseur brought forward the body of the said H. 0. 
Graham, and made return as the cause of his detention that the said 
Graham had enlisted for the war into the company of artillery under his 
command, and had taken and subscribed an oath (set forth as part of 
the return) and on the 15th of the then current month was placed by him, 
as the commanding officer, in the guard-house for a violation of orders, 
and was then in such custody, and awaiting a trial by a court martial, 
for said offense. 

E. G. Haywood for petitioners. 
Attorney-General for Major Ramseur. 
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PEARSON, C. J. Upon the return of the writ, I requested Judges 
BATTLE and ~IANLY to assist me, and after hearing arguments on both 
sides, and giving to the subject full consideration, they concur with me in  
the opinion that the petitioner Graham is not entitled to his discharge. 

I t  is admitted that Graham voluntarily enlisted as a private soldier 
on 24 May last, and the oath was taken and subscribed by him according 
to the forms required by law. The application is put on the ground that 
he was at the time under the age of twenty-one years, to wit, of the age 
of twenty, and enIisted without the consent of his guardian. 

The return meets the application in Zimilze by the fact that on the 15th 
instant '(Graham, by the order of the commanding officer, was put in the 
guard-house for positive violation of orders, to await his trial before a 
court martial, where he has remained until brought here in obdience to 
the writ." 

To meet this preliminary objection two positions were relied on : 
1. The statute gives authority to raise by enlistment ten thousand 

"men" ; Graham was not a man, being under the age of twenty-one years ; 
consequently, the recruiting officer had no power to make a contract of 
enlistnlerlt with him, and the contract is void and of no effect. 

I f  the agent acting for one of the parties exceeds his power, the conse- 
quence contended for would follow; for instance, if a woman was en- 

listed; but I do not adopt this very restricted construction of the 
(418) statute. The word "men" must be understood in reference to the . , 

purpose for which i t  is used, and obviously the purpose was not 
to indicate the sort of person, but to fix the number, in  the sense of "ten 
thousand soldiers or troops." So I think there was no defect of power 
on the part of the recruiting officer and the contract cannot be treated 
as a nullity. 

2. By a general rule of law, contracts made with one under the age of 
twenty-one years may be avoided by him; the exceptions are contracts 
for necessaries-of marriage and apprenticeship, on the ground of bene- 
fit to the infant, and there is no special benefit to an infant, arising out 
of a contract to enlist as a soldier to authorize the court to take it out 
of the general rule and make i t  an exception in the absence of some 
legislative provisions, such as are to be met with in the acts of Congress 
of the United States. 

This position may be admitted for the sake of argument, and i t  does 
not meet the objection, for the contract, not being void but merely void- 
able, had the legal effect of establishing the relation of officer and soldier 
which existed at  the time Grahan was guilty of disobedience of orders; 
consequently his act was unlawful, and his arrest and imprisonment 
lawful, and he cannot avoid the consequences by going behind his 
act and be allowed to impeach the validity of his enlistment until he has 
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been discharged by the court-martial. This is clear; otherwise, there 
would be no difference between a void and a voidable contract, whereas, 
the latter has legal effect, and continues until i t  is avoided, and in this 
instance, the contract had the legal effect of putting Graham in the 
condition of a private soldier and making him amenable as such to mili- 
tary law, and that having attached to him he must be discharged by it be- 
fore he can be allowed to raise the question before the civil authorities as 
to his further detention being unlawful. I f  such mere not the law, all 
order and discipiline in the army would be subverted. Would it be tol- 
erated that one should insinuate himself into the condition of a soldier, 
and when by the disobedience of orders or other violation of duty the 
safety of the whole army has been endangered, evade the military juris- 
diction by being heard to impeach the validity of his enlistment? 

For  these reasons, neither the petitioner Graham nor the other (419) 
petitioner, his guardian, can be allowed to raise the question 
whether the contract of enlistment can be avoided by him. I do not, 
therefore, feel at  liberty to enter into the subject or intimate any opinion 
in  respect to it. 

I t  is considered by me that the petitioner Hamilton C. Graham be 
remanded and put in  possession of Major Stephen D. Rarnseur, and that 
the latter recover his costs of the petitioners, to be taxed by the clerk of 
the Supreme Court at  Raleigh. 

Ci ted:  In re Wyrick, 60 N. C., 3 7 5 ;  Con: v. Gee, ib., 518. 
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EDWARD MASON v. THOMAS WHITE AX3 WIFE ET AL. 

1. A legacy given immediately to a class vests absolutely in  the persons 
composing that class a t  the death of the testator; and a legacy given 
to a class subject to a life estate vests in  the persons composing that  
class at the death of the testator, but not absolutely, for i t  is  subject 
to open so as  to make room for all persons composing the class, not 
only a t  the death olf the testator but also at  the falling in of the in- 
tervening estate. 

2. Where one thus included in a class with a n  intervening estate died be- 
fore the falling in of such estate, there is no ground for holding that  
his estate was divested by this event. 

PETITION for division of slaves, which came up from the county court, 
and v7as tried before Heath, J., at Spring Term, 1861, of PERQUIMANS. 

The case is this: I n  1838, Henry Hollowell died, leaving a last 
will, which was duly proved and recorded. I n  the said will, after (422) 
a trifling legacy to his brothers and sisters, occurs the following 
clause: "I give and bequeath to my beloved wife, Elizabeth Hollowell, 
the remainder of my estate, both real amd personal, during her natural 
life, and at her death to be equally divided among her children." 

At the time of the death of Henry Hollowell his wife, the said Eliza- 
beth, had three children by a former husband, to  wit, Sarah, who inter- 
married with the plaintiff, Edward Mason; Edward B. Sutton, and 
Snne, intermarried with Thomas H .  White. Mrs. Mason was alive at  
the death of the testator, Hollowell, but died before the death of her 
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mother, the said Elizabeth, and her husband took letters of adminis- 
tration on her estate, and filed this petition for her share of certain slaves 
which passed under the said will. 

The surviving brother and sister contested the right of the plaintiff to 
have a share of these slaves. 

His Honor in the court below decided in  favor of the plaintiff, and 
the defendants appealed to this Court. 

Winston, Jr., for plaintiff, 
ATo counsel for d~fendants. 

PEARSON, C. J. The question presented is too plain to admit of dis- 
cussion; a legacy given to a class immediately vests absolutely in the 
persons composing that class at the death of the testator; for instance, 
a legacy to the children of A, the children i n  esse at the death of the tes- 
tator take estates vested absolutely, and there is no ground upon which 
children who may be born afterwards can be let in. 

,4 legacy given to a class subject to a life-estate vests in the persons 
composing that class at the death of the testator; but not absolutely, for 
i t  is subject to open, so as to make room for all persons composing that 
class, not only at  the death of the testator, but also at  the falling in of 
the intervening estate. This is put on the ground that the testator's 

boui~ty should be made to include as many persons who fall under 
(423) the general description or class as is consistent with public policy; 

and the existence of the intervening estate makes it unnecessary 
to settle absolutely the ownership of the property until that estate falls 
in. For  instance, a legacy to A for life and then to her children, or 
"then to be divided among her children,'' vests in the children who are 
i n  esse at the death of the testator, but i t  vests subject to open and make 
room for any children who may afterwards be born before the falling 
in  of the life estate, so as fo include as many as possible until it becomes 
necessary on the ground of public policy to fix the ownership absolutely. 

I n  our case, the plaintiff's intestate was one of the class at the death 
of the testator, and although the legacy rested subject to open and let 
in any persons who might come into existence afterwards and answer the 
description, yet there is no ground on which it can be contended that the 
death of one of the lggatees divested her legacy in favor of the surviving 
legatees. To this effect, there must be words of exclusion, e ,  g., to the 
child]-en of A, living at the time of her death. 

PER CURIAX. Affirmed. 

Cittd: Chambers v. Payne, 59 N .  C., 2 7 8 ;  Robinson v. McDiarmid, 
87 N. C., 461. 
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STATE ON THE F&LATION OF R. H. L. BOND v. JOSEPH R. BILLUPS, 
ADNINISTRATOR. 

In an action against an administrator, on his administration bond, for the 
nonpayment of a judgment previously rendered against him, such 
judgment is conclusive evidence against him, both as to the debt and 
the existence of assets. 

DEBT on an administration bond tried before Heath, J., at Spring 
Term, 1861, of P E E Q ~ I ~ ~ A X S .  

The action was originally brought in the county court, and the writ 
was taken out against the defendant Billups, and the sureties to 
the administration bond, but the records states that only the de- (424) 
fendant came and pleaded and he only appeared to the Superior 
Court. 

The plaintiff offered in evidence a judgment which had been recovered 
against the defendant as administrator of one T. Billups at  May Term, 
1860, of Perquimans County court, the nonpayment of which judgment 
was the breach of the bond declared on. 

The defendant pleaded fully administered and no assets at the time 
of the original judgment and fully administered and no assets in this 
suit. And on the trial he offered to show that at the time of the judg- 
ment in  the county court, at  May Term, 1860, he had paid all the assets 
of his testator upon debts of equal dignity with that of plaintiff, and, 
further, he offered to show that he had no assets of his testator at  the 
time of the commencement of this suit. His Honor excluded the evidence, 
and the defendant's counsel excepted. 

Verdict and judgment for plaintiff, and appeal by the defendant. 

Winston, Jr., for plaintiff. 
No counsel for defendant. 

RBTTLE, J. Armistead v. Harramond, 11 N. C., 339, is direct 
authority in support of the opinion expressed by his Honor in the court 

A below. That was a suit upon an administration bond against the adminis- 
trator and his sureties, and although it was held that a previous judg- 
ment against the administrator in  which he was fixed with assets was not 
evidence against his sureties as to the assets, yet i t  was evidence 
against him both as to the debt and assets. That the judgment 
against the administrator is conclusive appears as well from that case 
as from the recent one of Strickland v. ~Vurphy,  52 N. C., 242. 
Whether it was so as against the sureties we need not inquire, for in 
the case now before us they were not parties to the record in the Superior 
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Court. It is true that in the county court the writ had been 
(425) issued against and served upon them, but they did not appear 

and plead, and the judgment in that court was rendered against 
the administrator alone, from which he appealed, and was of course the 
only party defendant to the record in the Superior Court. The evidence 
which he offered for the purpose of showing that a t  the time of the 
previous judgment against him he had fully administered all the assets 
which had come into his hands was, therefore, properly rejected, and 
the judgment must be affirmed. 

PER CURIAM. No error. 

Cited: Brown, v. Pike, 74 N. C., 534. 
Nodified: Badger v. Daniel, 79 N. C., 387. 

DOE ON THE DEMISE OF LEANDER McCORNIC v. ROBESON LEGGETT. 

1. An infant who has executed a deed for land cannot make the deed void 
or valid by any act of his done while under age. 

2. To make the deed of an infant valid, he must, after coming of age, do 
some deliberate act by which he takes benefit under the deed or ex- 
pressly recognizes its validity. 

3. Matter which does not affect the title, but only affords an objection to the 
further prosecution of the suit, as it is then constituted, as marriage 
or death, or the plaintiff's taking possession, must be pleaded or other- 
wise specially brought to the notice of the court; but matter that goes 
to affect the title, as the confirmation of an infant's deed, may be given 
in evidence under the general issue. 

EJECTMENT tried before SnumZers, J., at Spring Term, 1861, of 
ROBESON. 

The following case agreed was made olnt by the counsel for the respec- 
tive parties and signed by them. The lessor for the plaintiff showed 
first a deed from Gilbert W. &Kay to himself for the land in contro- 
versy; next a deed from King, sheriff of Robeson, to Sherrod F. Leggett, 
upon a judgment and execution against John A. Rowland and Gilbert 
W. &Kay for the same land, the said McI<ay being the same who 
first sold to the lessor of the plaintiff. Plaintiff then proved 

that Robeson Leggett went into possession as the tenant of 
(426) Sherrod F. Leggett, and was in possession when the declaration 

was served on him. The sheriff's deed is dated 7 February, 1854, 
reciting a judgment and execution from the court of pleas and quarter 
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sessions of New Hanover county against-John A. Rowland and the said 
Gilbert W. McKay. The deed from the said McKay to the plaintiff's 
lessor for the same land is dated 31 August, 1850. The defendant then 
put in  evidence a deed from NcCormic, the lessor of the plaintiff, to 
Gilbert W. &Kay for the same land, bearing date 15 Spril, 1852. The 
lessor of the plaintiff replied to this by showing that he was under age 
at  the time this deed to XcKay was made, also at  the time of bringing 
his snit, and the defendant offered evidence further that, in December 
after the suit had been brought, McKay, the bargainee, made a payment 
on account of the land which the lessor accepted (admitted then to be 
of full age). 

Upon these facts the court directed the jury to find the defendant 
guilty, which was done, and from a judgment according to the verdict 
the defendant appealed to this Court. 

Shepherd for plaintiff. 
W.  L. M c K a y  for defendant. 

PEARSON, C. J. The statement of the case made up and signed by 
the counsel for the parties is not as clear as it should be, but from i t  
and the admissions on the argument these points are presented: 

1. Can an infant who has executed a deed for land make void the 
deed by any act while he is under age? For  instance, by bringing an 
action of ejectment, before he arrives at age, against the bargainee? 

This Clourt considers that the law is settled. While under age he 
cannot affirm or disaffirm, confirm or repudiate any act or deed, for the 
obvious reason that he is supposed to have the same want of dis- 
cretion on account of which his first act or deed is voidable. (427) 

2. I f  an infant sells and makes a deed for a tract of land and 
before coming of age commences an action of ejectment against the 
vendee, and after he arrives at  age, pending the action of ejectment, 
receives the purchase money from the vendee, does the fact of receiving 
the purchase money confirm the deed, and, if so, can such confirmation 
be taken advantage of by the defendant without a plea since the last 
continuance ? 

We consider it settled that the deed of an infant is not void, but is 
voidable by him after he arrives at age; that, in order to avoid the deed, 
mere words are not sufficient, but there must be some deliberate act 
done by which he takes benefit under the deed or expressly rcognizes its 
validity, e. g., if he takes a deed from the vendee for a part of the land 
which he had before conveyed or if he receives the whole or a part of 
the purchase money due to him by force and in pursuance of the con- 
tract under which the deed was executed. See Hoyle  v. Stowe, 19 N. C., 
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320; Xurray v. Xhanklin, 20 N.  C., 431; Awnfield v. Tate, 29 N. C., 
258; Z e n t o n  v. Xanders, 44 N. C., 360. 

I n  r.cgard to the question whcther this act of confirmation can be given 
in evidence undcr the general issuc or rrrnst be plcaded as a plea since 
the last corrtinuanw, the distiuction is this: Wl~en matter occurs pend- 
ing tlw suit which does not affect the title, hut rnercly affords ground for 
an objection to the further proseeutiorr of the suit as i t  is then con- 
sti~ucd, such matter. must be pleaded or bc in some other mode specially 
brouglrt to the notice of the cou~t ,  as when a party dies or marries or 
the plaintiff takes possession of the thing sued for. But where the 
matter affects the title i t  may be given in evidence under the general 
issne; indeed, in the action of cjectment the pleadings are so much at 
large that an estoppel may be taken advantage of under the general 
issuc, notwithstanding the general rule that estoppels must be pleaded 
specially. I n  our case the act of receiving the purchase money affected 

the title, for by it the deed was confirmed, and the confirmation 
(428) related'bacli so as to give effect to thc deed from the time of its 

excvxtion. See the cases cited above. 
Upon these facts, this Court is of opinion that the judge below erred 

in  directing the jury to find the defendant guilty. 
PEE CURIAM. Vcnirc de novo. 

Cited: Ward v. Anderson, 111 N.  C., 117; Cox v. McGowan, 116 
N. C ,  132; Weeks u. Willcins, 134 N. C., 521. 

LARKIN BROOKS v. ASA J. WALTERS. 

Where it appeared that the plaintiff, who lived in Virginia, had put a note 
into the hands of the defendant, who collected it, and a t  the time of 
employing another to make demand plaintiff stated that he had once 
before sent the defendant's receipt over and had got nothing, it was 
Held, that this did not amount to proof that a demand had been made 
more than three years before the bringing of the suit, so a s  to put 
the statute of limitations in motion. 

Assrrm~srr on the common counts, tricd before ITcath, J., at Spring 
Term 1861, of WASHINFJ-ON. 

The plaintiff proved that in 1855 be placed in  the defendant's hands 
for collection a note of one Graiffith for about $85, arid that some time 
thereafter the dcfer~darrt received the money. The defendant rested his 
defense on the statute of limitations. l3y the plaintiff's witness it ap- 
peared that w i t l h  three years thereaftrr and within three years prior 
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to the bringing of this suit the plaintiff, who lived in Virginia, handed 
to a witness in Bertie County, in this State, the defendant's receipt 
for the note, and that this witness demanded payment immediately, which 
the defendant refused. This took place after the defendant had re- 
ceived the money. This witness also stated that at the time of handing 
him the receipt the plaintiff said he had sent the receipt over once before 
and had got nothing on it. At what time this occurred the plain- 
tiff did not state, nor did he state anything more of that transac- (429) 
tion than that recited. The defendant relied on this as evidence, 
that there had been a former demand for the money and a refusal 
more than three years prior to the bringing of this suit, and called 
on his Honor to instruct the jury that plaintiff's claim was barred by 
the statute of limitations. His  Honor declined so to charge, but told the 
juiy, among other things, that as to the first alleged demand, if i t  was 
made (which was a question for them), the defendant knew when, where, 
and by whom it was made, and the fact that he gave no such evidence 
might be considered by them as tending to show that no such demand was 
made, or, if made, mas made within the limit of the statute. The de- 
fendant's counsel excepted to this part of the charge. 

Verdict and judgment for the plaintiff, and appeal by the defendant. 

N o  counsel for plaintifl .  
Wins ton ,  Jr., for defendant.  

MANLY, J. I n  order to sustain the plea of the statute of limitations, 
relied upon in the defense, i t  is necessary there should be proof of a de- 
mand and refusal of the money more than three years previous to the 
bringing of the action. 

We have considered the matter relied on as proof in this particular, 
and concede it onght not to have any weight or tendency to establish it. 
To allow the inference of a demand and refusal to be drawn from proof 
that the claim had once before been sent to this State and nothing col- 
lected on it, would be leading the jury into the field of conjecture for 
matter to found their verdict upon. His Honor below, therefore, might 
have told the jury that there was no legal proof tending to establish 
the allegation of a demand and refusal more than three years before 
the bringing of the action and that the plea should be found therefore 
in favor of the plaintiff. 

The result has been attained under the instructions actually given, 
which niakes it unnecessary to discuss their propriety. No in- 
justice bas been done the defendant, and the judgment against (430) 
him should therefore be affirmed. 

PER CURIAM. No error. 
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DEN ON THE DEMISE OF E. W. JONES V. E. H. WILLIS. 

I. Where a tenant entered into the occupation of premises under an ex- 
press lease from month to month, and he continued the occupation 
for more than two years, there is no reason why he should be con- 
sidered as a tenant from year to year, and thus be entitled to six 
months notice to quit. 

2. What notice a tenant from month to month is entitled to, quere. 

EJECTMENT tried before Heath, J., at  Spring Term, 1861, of WASH- 
INGTON. 

The only question in this cause was on the necessity of notice to quit. 
The premises sought to be recovered was a room in a warehouse in the 
town of Plymouth. The plaintiff proved that he let the premises to the 
defendant on 18 December, 1856, at  ten dollars for the first month and 
five dollars for every succeeding month that he should hold them; that 
the defendant then took possession and has ever since occupied the room, 
the lessor of the plaintiff having possession of the other part of the build- 
ing. He  then proved by a witness that he demanded possession prior to 
the commencement of the suit, but the witnegs could not say how long 
prior i t  was. On this demand the defendant refused to surrender the 
premises, saying: "The door of the room is on my (defendant's) lot 
and I am willing to compromise with the lessor." The writ was issued 
18 January, 1859, and there was no other evidence of a demand than 
that above stated. 

On an intimation from the court that the facts disclosed a tenancy 
from year to year, requiring six months' notice to quit, the plaintiff 
submitted to a nonsuit and appealed. 

(431) B. F. Moore for plaintiff. 
Winston, Jr., for defenclant. 

PEARSON, C. J. This Court does not concur in opinion with his Honor 
on the point upon which he saw proper to have the case put in the court 
below. 

The lease was in express terms one from "month to month." To a 
plain mind, the process of reasoning by which such a lease could be 
converted into a tenancy from year to year, and thereby make six 
months' notice necessary, before either party coula determine the re- 
lation of landlord and tenant, would not readily occur. 

Mr. Winston took the position that the courts favor tenancies from 
year to year, and that in this case, such a holding would be inferred 
from the fact that the defendant entered in December, 1856, and con- 
tinued in possession up to January, 1859. This position is not tenable. 
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The fallacy of the argument grows out of a failure to distinguish 
between a lease at  will or a tenancy at will, which the courts incline 
to convert into a tenancy from year to year, and a lease like that under 
consideration, which in so many words is one from month to month. 

A tenancy at will may be determined by either party on short notice- 
that is, reasonable time for the tenant to pack up and leave. 

A tenancy from year to year can only be determined by six months' 
notice prior to the expiration of the current year, which notice must be 
given either to the landlord or the tenant, as the case may be, in order 
to determine the relation. The latter, therefore, is the better relation 
for both parties-for the landlord, because he will have six months' 
time to look out another tenant; for the tenant, because he has that 
time to look out another place, and this conduces to the public good 
by having all premises occupied and kept in cultivation. Upon these 
considerations, where there is a tenancy a t  will, in the first instance, 
if the possession continues for more than one year, inasmuch as the 
parties have not fixed on any precise time, the courts incline 
to imply, from the fact of entering under the second year, that 
the holding is to be from year to year. (432) 

This reasoning, however, has no application to a case like ours, 
which was, in the first instance, a tenancy from month to month. 

I n  respect to a tenancy from month to month, whether a full month's 
notice should be given, or half a month's notice would be sufficient, we 
are not called on now to decide. I n  Doe a. Hazell, 1 Esp., 94, and in 
Doe a. Ruffan, 6 ibid., 4, it is held that in  a tenancy from week to week 
a full week's notice is certainly sufficient; and in a tenancy from' 
month to month a full month's notice was, of course, sufficient. Whether 
by analogy to the doctrine of tenancies from year to year notice for 
half of the week or month prior to its expiration would not be sufficient 
is not decided; but i t  is certain that the analogy is not complete; for 
leases from month to month or from week to week must. of course, be 
confined to the rent of rooms to live in, or keep stores, and the conclusion 
that six months was reasonable time to give notice in case of a tenant - 
from year to year was adopted because of the course of husbandry and 
time necessary for crops to be planted and matured. 

Mr. Winston, in  the second place, took the ground that, supposing his 
Honor to have erred in respect to six months notice, yet the decision 
ought to be sustained because notice for a month or, at  all events, for 
half a month was required in order to determine the lease, and there was 
no proof of such notice. 

When the judge interrupts the usual progress of a trial by an inti- 
mation of his opinion on a particular point, and the counsel submits to 
a nonsuit, and appeals, with a view of trying that question, and i t  turns 
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out that his Honor tvas in error, the case should be sent back 'for 
another trial, because it may be that but for this intimation additional 
evidence would have been offered or other points taken, as, in this in- 
stance, further evidence, in order to fix the precise time of the demand 

of possession, or raising the question whether the defendant's 
(433)  saying that "the door of the room was on his lot, and he was 

willing to compromise," was not taking an adverse position, 
inconsistent with a tenancy, and by such a disavowal dispensing with 
the necessity of any notice. 

PER CURIAM. Xonsuit set aside, and a venire cle novo. 

Cited:  Simmons v. Jarman, 122 N. C., 198. 

F. F. FAGAN TO USE OF J .  H. HAMPTON v. LtEWIS WILLIAMSON, 

1. The right to bring an action on the case against a sheriff for money col- 
lected by virtue of his office is expressly reserved in the act of A& 
sembly (Rev. Code, ch. 78, secs. 1 and 2 )  giving an action of debt on 
his official bond for the same cause of action. 

2. An action of debt on a sheriff's official bond for money collected, and a 
llonsuit therein, is a sufficient demand to enable the plaintiff to sus- 
tain an action on the case for the same cause of action. 

3. An error in a judge's charge to the jury which works no injury to the 
appelIant is no ground for a venire de novo. 

ASSUMPSIT tried before Heath, J., at Spring Term, 1861, of WMH- 
INGTON. 

The plaintiff declared against the defendant for money had and re- 
ceived, and on the common counts. He  proved that he recovered a judg- 
ment in  the county court of Washington against one Jackson, for S;. . . ., 
and that execution issued thereon from May to August terms, 1857; 
another execution issued to November term, and came to the hand of 
the witness who testified as to this part of the cause, who was instructed 
to place i t  in the hands of the defendant, sheriff of Columbus. Witness 
saw the defendant a short time after 17 October, 1857, and tendered him 
the execution, to which he replied that i t  was unnecessary to take it, 
as he had collected the money on the former execution; had inclosed i t  

in an envelope, and directed it to the clerk of Washington County 
(434)  court. He  added that he had handed it to the deputy postmaster 

a t  Whitesville, Columbus County, with instructions to register 
it and forward it by mail. The plaintiff proved by the postmaster at 
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Plymouth, where the court aforesaid sits, that no registered letter from 
Whiteville had been received at his office for the clerk of Washington 
County court between May and August terms, 1857. The clerk proved 
that no such execution or money had been returned to his office. 

The plaintiff further proved that he had formerly brought an action 
of debt for this same amount, in which he declared against the defend- 
ant and certain others as sureties on his official bond, and that he had 
taken a nonsuit in that case. This suit was brought after the return term 
of the second execution. 

The defendant contended : 
1. That a recovery could not be had on this claim in this form of 

action. 
2. That the former action of debt was not a sufficient demand, a de- 

mand being necessary. 
3. That the mailing of the money raised a presumption that it was 

received a t  the office where i t  was demandable, and that there was no 
evidence sufficient to overcome the presumption. 

The judge charged the jury that the form of the action did not pre- 
clude a recovery in  this suit; that if a demand was necessary, they were 
at  liberty to find one, if they found the former suit as aforesaid for 
the same cause of action and a nonsuit; that the mailing of the money 
raised a presumption that it came to hand, and it was for the jury 
to say whether that presumption was overcome by the other evidence in 
the case, and that if it was overcome, and they were satisfied the money 
did not reach Washington County, whence the writ issued, they should 
find a verdict for the plaintiff; otherwise, for the defendant. The de- 
fendant's counsel excepted. 

Verdict and judgment for plaintiff. Appeal by defendant. 

Wiaston; Jr., for plainti,f. 
No counsel for defendant. 

MANLY, J. The judgment ought not to be reversed for any of the 
causes appearing in the case transmitted to this Court. 

The record does not inform us as to the ground upon which the ex- 
ception to the form of action is based; but taking it to be as was sug- 
gested in the argument, that there was a higher security (that is, the offi- 
cial bond), by an action on which the sheriff could be made to answer 
for the delinquency complained of, we are of opinion it cannot avail 
the defendant. The Legislature in providing this higher and more sure 
security has expressly guarded against the inference that the action 
upon the case, as at common law, was merged therein, and no longer to 
be used. This will be seen by a reference to Rev. Code, chap. 78, sees. 1 
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and2.  I n  the proviso of the second section the form of the action before 
us is specially noted and declared to be still open to the citizen, not- 
withstanding the remedy upon the bond given. Thus, we think, what- 
ever might have been the law, without some saving clause (into which 
inquiry we do not now enter), yet, by virtue of such clause the action in  
question is clearly open to resort at  the election of persons injured. 

The case states that an action of debt had been instituted for the same 
cause against the defendant and others, and a nonsuit suffered pre- 
viously to the commencement of this suit, and that the court below 
instructed the jury that this, of itself, was a demand. This is the sub- 
ject of the second exception. The instruction was undoubtedly correct. 
I t  might be gravely questioned whether, at  the time and under the cir- 
cumstances under which this action was brought, a demand was at all 
necessary, a former suit for the same cause of action and a nonsuit 
would clearly satisfy the requirement. Linn v. McClelland, 20 N. C., 596. 

The instructions in respect to the transmission of the money by mail, 
and the presumption arising therefrom, which is the ground of the third 

exception, does not furnish a proper subject of complaint on 
(436) the part of the appellant. H e  had the benefit of instructions on 

this point, the soundness of which by no possibility could have 
wrought him any injury. 

No error having been committed in the case of which the appellant 
can justly complain, the judgment must be affirmed. 

PER CURIAM. No error. 

JOHN G. POWELL & COI! v. ROBERT INMAN. 

A bond given as a pretext to enable one person to set up a claim to the 
property of another, so as to defraud the creditors of that other, is 
void even as between the parties to the same. 

DEBT tried before Saunders, J., at Spring Term, 1861, of Co~uiasus .  
The action was upon a bond, executed by Robert Inman to Jesse 

Inman, and indorsed to the plaintiffs. The defendant pleaded general 
issue, fraud, illegal consideration. 

The plaintiff proved the execution of the bond by the defendant and 
the indorsement to the obligee, which was after it became due. 

The defendant then offered the evidence of the subscribing witness, 
who testified that he was present at the time the bond was executed, and 
Jesse Inman stated that the bond was given to defraud his creditors, 
and that there were then executions out against him in the hands of 
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the sheriff; that the consideration for the bond was a raft  of timber, 
a quantity of corn, cows and calves, about fifteen hundred pounds of 
bacon, horse and buggy, sows and pigs, ox and cart, and a quantity of 
fodder; and that when the sheriff went to levy on the property it was 
to be claimed by Robert Inman, the defendant; but, in fact, the property 
was to remain in the possession of Jesse Inman; that the bond was not 
to go beyond the ditch near where they were, but was to be 
destroyed. The witness further testified that Robert Inman was (437) 
present and said nothing. The plaintiffs proved that they had 
paid Jesse Inman a valuable consideration for the note; also, that the 
property, above referred to, remained in the possession of Jesse Inman, 
and that when the sheriff of Robeson went to levy on it as his property, 
Robert Inman claimed it, and said that he had purchased it from his 
brother Jesse. 

There was other testimony on the question of fraud, all of which was 
submitted to the jury under the charge of the court. 

His  Honor instructed the jury that if they believed the declarations 
of Jesse Inman, that the bond was given for the purposes and upon the 
consideration stated by him, the plaintiff could not recover. 

The plaintiff's counsel excepted to the charge. Verdict for defendant. 
Appeal by plaintiff. 

Shepherd, Strange, and W.  -4. Wright for plaintiff. 
Leilch and iM. B. Smith for defendant. 

BATTLE, J. This case is brought before us again, for the purpose, as 
we are informed, of having reviewed the decision which we made in 
i t  at  December Term, 1859, 52 N. C., 28. I n  the argument now sub- 
mitted by the counsel for the plaintiff he admits the correctness of the 
general principle that a contract the consideration of which is the 
doing of an act either malum in se or malum prohibitum is void, and no 
action a t  law can be sustained upon it. H e  also admits that the fact 
of the contract's being under seal does not preclude the illegality of the 
consideration from being inquired into, and urged as a defense. See 
Broom's Com., 91; Law Lib., 280, and several pages following. But he 
contends that a bond for the payment of money, though made for the 
express purpose of defrauding the obligor's creditors, is valid as against 
him, by force of the Stat. Eliz., chap. 5, sec. 2 ; Rev. Code, chap. 50, 
see. 1. By reference to that statute it will be seen that bonds are 
mentioned along with several kinds of conveyances made with the (438) 
intent to delay, hinder, and defraud creditors, however, as against 
those persons who are hindered, delayed, and defrauded of their debts; 
and it is inferred that. bonds as well as conveyances of property, are 
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good and valid against those who execute them in favor of the obligee 
and grantee. This argument confounds the distinction between the 
nature and effect of a bond and an executed conveyance. The former is 
a chose in action, which may require the aid of a court, through the 
means of an action or suit, to give the obligee the benefit of it, while 
the latter transfers at  once the title of the property granted or sold to 
the grantee or bargainee. Hence, to the former the well-established 
maxim of E x  dolo malo non oritur actio may apply, while i t  is entirely 
inapplicable to the latter, which does not require the aid of a court to 
transfer the property. The fraudulent grantee or bargainee has, then, 
the advantage of his grantor or bargainor, because, having the property 
by force of the conveyance, the grantor or bargainor will be met, when he 
applies to be relieved against it, with the objection that "No court will 
lend its aid to a man who founds his cause of action upon an immoral or 
illegal act." Holman v. Johnson, 1 Cowp., 343. The statute of frauds, 13 
Eliz., in making void and of no effect conveyances intended to defraud 
creditors, as to the creditors only, and leaving them in full force in other 
respects as between the parties, does not contravene that rule. But if the 
statute is to be construed as to its effect upon fraudulent bonds in the 
manner contended for by the plaintiff's counsel, i t  will violate the rule, 
and produce the strange and unnecessary anomaly that while the obligee 
in a b ~ n d  founded upon the illegal consideration of compounding a 
felony, gaming, usury, restraining trade, restraining marriage, and the 
like, he may do so if the consideration were that of a most gross and 
outrageous attempt to cheat and defraud creditors. But the words of 
the statute may be satisfied without the necessity of adopting any such 

construction. h voluntary' bond, executed without any actual 
(439) intent to defraud creditors, may be avoided by them under the 

statute, if such an avoidence be necessary to secure their debts, 
but as between the parties the statute leaves i t  still in force. By giving 
to the statute such an operation and no more, the very salutary maxim 
to which we have referred, of E x  dolo malo non oritur actio, will be left 
in its full integrity, to prex-ent a recovery by the obligee of a bond con- 
ceived and executed by the parties with the actual intent to hinder, delay, 
and defraud the creditors of the obligor. 

That the distinction which we have endeavored to point out between 
bonds and executed conveyances does exist is, as we think, established 
by adjudicated cases. Roberts v. Roberts, 2 Barn. and hld., 366 (4 
Eng. C. Law, 645), cited by the plaintiff's counsel, and all those 
referred to by Roberts in his work on Fraudulent Conveyances, which 
were held to be valid as between the parties, are cases of executed con- 
veyances, while not a single instance of a bond made for the express 

334 



N. (3.1 J U N E  TERM, 1862. 

purpose of defrauding creditors has, to our knowledge, been upheld as 
good between the obligor and obligee. 

The judgment of the court below being in accordance with the views 
which we have now expressed, must be affirmed. 

PEE CURIAM. No error. 

EASON PRITCHARD ET AL. V. ALLEN OLDHAM. 

Where a person was appointed by court a commissioner to sell a slave for 
partition, and the surety taken by him, although reputed good at the 
time of the sale, turned out to be insolvent before the note could be 
collected, it was Held, that an attachment for a contempt for not pay- 
ing the money into the court, under a rule for that purpose, was not 
a proper remedy, if, indeed, there were any. 

RULE on the defendant to show cause why an attachment for a con- 
tempt should not be issued against him, which came up from 
the county court of Orange, and was heard before Howard, J. (440) 

The defendant had been appointed a commissioner by the 
county court of Orange, to sell for partition a certain negro slave under 
certain proceedings had in that court in the names of the plaintiffs. The 
slave was offered for sale, and first bid off by Easom Pritchard, one of 
the petitioners for the sale; but he failing to give bond for the whole 
sum bid by him, the slave was put up again and cried off to one Jolly 
at  the price of $1,282. The case states that a respectable gentleman told 
the defendant that Jolly was totally insolvent; that after he bid off the 
slave he, Jolly, proposed to take the slave to Pittsboro, where he lived, 
and in the next week, if he ~ ~ o u l d  come to that place, he would give him 
a bond with John A. Hanks and Wesley Hanks. The defendant inquired 
of Dr. Davis whether a note given by Jolly and the two Hankses would 
be good, who replied that it would be peFfectIy so ; thereupon the defend- 
ant permitted Jolly to take the slave to Pittsboro. During the next week 
defendant went to Pittsboro, and took the bond of Jolly and John A. 
Hanks as principals, and Wesley Hanks as surety. The case further 
states that Jolly and John Hanks were partners in merchandising and 
trading generally, and now and then purchased a negro or two on specu- 
lation, sending the negroes purchased out of the State for sale. The 
general reputation of Jolly, at the time, was that he was insolvent; 
that of John A. Hanks was that though he had property about him, he 
was greatly embarrassed and doubtful; but as to Wesley Hanks, that he 
was worth $10,000 or $12,000, principally in real estate; that he was 
economical and discreet, and as safe as any one for the amount of the 
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note. A week or two after the note was given, Jolly carried the slave 
out of the State and sold him. The note was, on falling due, put in 
suit, and a judgment obtained without delay, but the parties had all, 
in  the meantime become insolvent, and the execution returned unsatis- 

fied. The matter was specially reported by the defendant to the 
(441) county court of Orange, and upon a notice to that effect duly 

served on the defendant, a rule was obtained and made absolute 
for him to pay into the office of the clerk of Orange County court the 
amount of the bond, $1,282, with interest, or that an attachment for a 
contempt should be issued against him. From this ruling the defendant 
appealed to the Superior Court, where the order below was reversed, and 
the plaintiffs appealed to this Court. 

Graham for plaintiffs. 
Phillips and Norwood f o ~  defendarrzt. 

BATTLE; J. It cannot be doubted that a person appointed by a 
decretal order of a court, in the progress of a cause, a commissioner to 
sell property, and to make a report thereof to the court, is either an 
officer or a person against whom, in a proper case, an attachment may 
issue under the provisions of Rev. Code, chap. 34, sec. 117. I f ,  then, 
the defendant in the present case had collected the money for which 
the slave mentioned had been sold, and had disobeyed an order of the 
court to pay i t  into the clerk's office, an attachment against him would 
have been proper, because a willful disobedience to such order would have 
been a contempt of the court. But as he had not collected the money for 
the reasons stated in his second report, was there anything of criminality 
or even negligence or unskillfulness in the discharge of the duties of his 
appointment to justify the court in  issuing the summary process of 
attachment against him? We think not. He  was ordered to sell the 
slave in question on a credit of six months, taking a bond and good 
security for the price. H e  did right in offering the slave for sale again, 
after Pritchard had refused to comply with the terms of the sale. He 
did wrong, and ran a risk of loss, by permitting Jolly to take the slave* 
to Pittsboro before he had given bond and security for the purchase 
money; but the wrong was repaired as soon as the bond with security 
was given; for the matter then stood as i t  would have done had the 

transaction been completed on the day of sale. The sole inquiry, 
(442) then, is, Was it negligence in the commissioner to take the bond 

which he did as security for the price of the negro 1 I n  Davis v. 
Marcom, 57 N. C., 189, we held that where an administrator was o~dered 
by the court to sell slaves for distribution, on a credit, taking bond with 
sureties for the purchase money, he was only responsible, in  respect to 
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the sufficiency of the bond, for willfully or negligently taking such 
sureties as were not good or such as he had not good reason to believe 
were sufficient. As we are not aware of any rule of law which holds 
a commissioner appointed by the court to sell property to a stricter ac- 
countability than what is applicable to administrators, that case must 
govern the present. Here the commissioner had very good reason to 
believe that the bond which he took was sufficient. Dr. Davis, a respec- 
table gentleman, who resided in the neighborhood of the obligors, said the 
bond would be good, and i t  was proved that at the time when i t  was 
given, though one of the principals was reputed to be insolvent and 
the other doubtful, yet the wrety was worth $10,000 or $12,000, princi- 
pally in real estate, and was regarded as economical and discreet, and as 
good as any person for the amount of the bond. 

Under these circumstances, it may well be doubted whether the defend- 
ant can be held responsible for the loss of the purchase money of the 
slave in any form of action, but certainly he cannot be so held in  a mode 
of proceeding which is somewhat criminal in  its nature, and which, i t  
would seem, therefore, ought not to be adopted unless there were some- 
thing of criminality in the person against whom it is directed. See 4 
Black. Com., 484, and the references contained in notes 7 and 8 of 
Chitty's edition. ' 

The order of the 
PER CURIAM. 

Superior Court is 
Affirmed. 

STATE v. ENOCH S. BROWN. 
(443) 

An indictment charging the stealing of a bank note of a certain denomination 
and value, without setting forth by what authority such note was i s  
sued, is not sufficient to authorize judgment on a conviction. 

INDICTMENT for stealing a bank note, tried before Howard, J., at 
Fall  Term, 1861, of MONTGOMERY. 

The indictment is  as follows : 
"The jurors, etc., present, that Enoch Brown, late, etc., on, etc., at  and 

in, etc., one banknote for the payment of $20, and of the value of $20, 
the property of one Benjamin F. Steed, then and there being found, 
feloniously did steal, take, and carry away, contrary to the form of 
the statute in such case made and provided, and against the peace and 
dignity of the State." 

On conviction, under this indictment, the defendant's counsel moved 
for an arrest of judgment, which was ordered by the court, whereupon 
the solicitor for the State appealed. 
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Attorney-Cfeneral for the State. 
No counsel for defendant. 

MANLY, J. Bank notes not having any intrinsic value, are not the 
subject of larceny at common law, Cayle's case, 8 Co., 33 ; 1 Hawk, P. C., 
ch. 33, sec. 25; but have been made so by the legislation of most com- 
mercial nations. 

The statute on this subject now in force in North Carolina is found 
i n  Rev. Code, chap. 34, sec. 20, from which i t  will appear that only those 
bank notes that have been issued by corporations of the State, or some 
other of the United States, are now the subject of larceny within our 
State courts. 

Whether this limited application of the law of larceny to bank notes 
may not have suffered still further restriction by the political condition 
of the country, and by the act of the Legislature of 1861-2, extra session, 
chapter 23, is not in this case material to inquire. 

The bill of indictment charges the thing stolen to be a bank note, 
(444) without further description, while bank notes of certain classes, to 

the exclusion of others, only are the subject of larceny." This is 
not such a description as will enable the Court to see that a felony, 
under our law, has been committed. I t  may have been a bank note 
as well without the purview of the statute as within; and as the rule of 
construction is that every conclusion will be made against the bill which 
has not been excluded by the pleader, either expressly or by necessary 
implication, we are bound to hold it to be a note of some bank not 
embraced by the statute. This is simply requiring certainty to a certain 
intent in general, which is the rule applicable to indictments. 

There could be no judgment against the defendant upon the verdict, 
under this indictment, and i t  was, therefore, properly arrested in the 
court below. 

PER CURIAM. Affirmed. 

Cited: 8. v. Banks, 6 1  N. C., 578. 

*NOTE.-AI~ bank notes are now the subject of larceny. Rev. 3251. 
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STATB ON RELATION O F  JOHN McLEAN V. WILLIAM BUCHANAN ET AL. 

1. The ceremony of acknowledgment in open court, and registration, are not 
essential to the validity of a sheriff's bond. 

2. Where a debtor lived in one county and had places of business in two 
other counties adjoining, and it appeared that a sheriff who acted as 
a collecting officer went three times during three months to such resi- 
dence, at the end of which time the debtor became insolvent, although 
it appeared that the debtor was most usually absent from home dur- 
ing this time, it was Held, that the officer was guilty of such laches 
as to render him and his sureties liable on his official bond. 

DEBT on official bond of a sheriff, tried before Saunders, J., at Spring 
Term, 1861, of RICHMOND. 

The breaches assigned were for failing to collect, and for collecting 
and failing to pay over the money on a note put into his hands 
on one David A. Boyd for collection. (445 ) 

The plaintiff introduced a paper-writing, which was one file 
in the office of the county court of Richmond County, as the official 
bond of the sheriff for 1556, to which R. S. NcDonald is a subscribing 
witness. H e  testified that in his office, outside of the courtroom, on the 
day on which the bond purports to have been executed, all the defend- 
ants either signed the bond or acknowledged their signatures in  his 
presence, and he signed i t  as a witness, but they did not acknowledge it 
in  open court, and, further, that he was not clerk of the county court at  
that time. 

Louis H. Webb was then introduced, who testified that at  October 
Term, 1856, he was clerk of the county court of Richmond County, and 
that during that term the bond in  question was offered by William 
Buchanan as his official bond as sheriff, and accepted by the court, but 
that no one of the sureties therein named either signed the bond or ac- 
knowledged i t  in open court. His Honor decided that this proof estab- 
lished the paper in question to be the official bond of the defendant as 
sheriff of Richmond, and allowed the same to be read; to which ruling 
the defendants' counsel excepted. 

The claim above described was put into the hands of an acting 
deputy of the defendant Buchanan on 4 December, 1856, and i t  was 
proved that Boyd, the debtor, was in possession of sufficient property 
to satisfy i t ;  that the said deputy, on or about 15 December in that year, 
went to the usual place of Boyd's residence to serve a warrant on him, 
but could not find him; also, that he went to the same place two other 
times between that time and 27 February, 1857, on neither of which 
occasions could he find him. 

W. M. Bost testified that he was an officer, and lived within 2 miles 
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of Boyd; that he had claims in his hands against him for collection 
between 4 December, 1856, and 27 February, 1857, and that he went to 
his usual place of residence several times without finding him; and 
during that time Boyd had places of business in  the counties of Mont- 

gomery, Cumberland, and Anson; that his residence was in , 
(446) Richmond County, near the line between that county and Mont- 

gomery, and that he was, during that time, most frequently 
absent from home. 

It was also proved that on 27 February, 1857, Boyd conveyed all his 
property by a deed of trust to satisfy other claims. 

His  Honor charged the jury that if they believed this testimony, i t  
established such laches in  the deputy as rendered the sheriff and his 
sureties liable on the bond in question. 

Defendants' counsel again excepted. 
Verdict for plaintiff. Judgment and appeal by defendants. 

Z c D o n a l d  and Shepherd for plaintiff. 
Le i t ch  for defendants.  

NANLY, J. TWO exceptions were taken on the trial below to the 
rulings of the court, neither of which can avail the appellant. 

No particular formalities are prescribed by law for the execution of 
the sheriff's bond. I f  a bond, executed according to the requirements of 
the common law, be accepted by the court, and the sheriff thereupon 
inducted into or continued i n  office, the bond is obligatory on the 
parties, although the duty of the court to have i t  acknowledged and 
recorded be omitted. The ceremony of acknowledgment in open court, 
and the recording of the bond, are important provisions of law for au- 
thenticating the execution of the instrument and preserving evidence ' 
of its existence and contents, but are not essential to its validity as an 
office bond. See Revised Code, ch. 105, see. 13, and ch. 44, sec. 8. 
The signing, sealing, and delivering of a bond according to the require- 
ments of the common law were proved upon the trial. I t  is nowhere 
provided that registration is necessary to make i t  admissible i n  evidence, . 
and whether, therefore, it was a bond taken in conformity with the 

statute seems not to have been material. It was admissible and 
(447) obligatory between the: parties as a common-law bond, and no 

rule of law appertaining to an action upon it, as such, has been 
violated. So, in whatsoever character i t  be regarded, no error has been 
committed to the prejudice of the defendants. 

We fully concur with his Honor below in the view he took of the 
question of laches. It seems from the statement of the case that the 
debtor, Boyd, had sufficient means to satisfy the demand, down to the 
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time of making a general assignment, viz., on 27 February, 1857; the 
claim was put into the hands of the defendants' deputy on 4 December, 
1856. The deputy, with a view of executing process on the debtor, visited 
his place of residence on 15 December, and on two other occasions be- 
tween that and 27 February, 1857, but failed to find him at home on 
any of the occasions. The debtor resided in Richmond, but had three 
other places of business in  adjoining counties, and spent the greater part 
of his time away from his place of residence. I t  does not appear that 
the officer made any effort to find the debtor, except the three visits 
stated, and no process was 'ever executed nor other means used to collect 
the debt from 4 December to 27 February, a period of nearly three 
months. This was not ordinary care and diligence. For  aught that 
appears in  the facts of the case, due care and watchfulness would have 
secured a different result. 

PER CURIAM. No error. 

Cited: Graham v. Buchamn, 60 N. C., 93. 

SABRA J. PARKER v. WILLIE B. RICKS. 

Where A, handed over a sum of money to B. fo r  the use of C., and took from 
B, a certificate, in writing, expressing that it was the sum given to C. 
in As's will, and obliging B, to pay the interest annually t o  C., it was 
Held, that A. had no right to demand and recover the money from B. 

D E ~ T  tried before Bailey, J., at Spring Term, 1861, of EDGE- (448) 
, COMBE. 

CASE AGREED. 

The action was brought on the following article of writing, given by 
the defendant to the plaintiff: 

This is to certify that Mrs. S. J. Parker has placed in my hands the 
sum of $1,000, for the use and benefit of Miss C. P. Battle during her 
life, and also after her death to remain in my hands until called for by 
the said C. P. Battle, the interest to be paid annually to the said C. P. 
Battle for her own use, this being the sum given in her last will and testa- 
ment to C. P. Battle. 31 May, 1856. W. B. RICKS. 

-j 
On which paper the following credit is indorsed : "31 May, 1857. Re- 

ceived $60 in full for the interest up to day and date above written." 
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It is admitted that plaintiff demanded the sum above mentioned 
($1,000) before suit brought; also, that C. P. Battle was living when 
the action was commenced. 

I t  is agreed that if the court should be of opinion with the plaintiff on 
the case agreed, judgment should be rendered in her favor for the sum 
above mentioned, with interest from 31 May, 1858; otherwise, for the 
defendant. The court gave judgment of nonsuit, and plaintiff appealed. 

B. F. Moore for p la in t i f .  
Strong for defendant. 

MANLY, J. We can see no reason for reversing the judgment rendered 
in  the court below. Indeed, the case seems to us so entirely frce from 
any question that we regrct the appellant has not furnished us with the 
grounds of her appeal. 

The certificate under date of 31 May, 1856, is evidence of a purpose 
on the part of the plaintiff to set apart  the sum of money therein 
mentioned for the use of Miss Battle absolutely; the words are plainly 
such as would be used between persons making a voluntary and uncon- 

ditional transfer of property from one to the other. This is the 
(448) definition of a gift. 

A gift is no more revocable, in  its natnre, than a conveyance 
or transfer of property in othcr modes. The possession being given 
with the intent to part with the property in the thing, the right of 
dominion for all purposes goes with it. This is too plain to admit a 
difference of opinion. The fact disclosed by the instrument of writing, 
that the money in question was thc sum givcn to Miss Rattle in  the will 
of the plaintiff, docs not affect the case. The donor could makc a gift 
of the moncy in presenii, notwithstanding the provision in  her will. 
The will being ambulatory and revocable, either in wlrole or in  part, 
i t  was competent for Mrs. Parker., in her lifetime, to make any dispo- 
sition of the money which she might think proper. Such disposition 
would be obligatory and the legacy be adeemed. The putting the money 
i n  the bands of a trustee during the life of the donor does not alter 
the ir.revocable nature of the transaction. I t  might answer the purpose 
of securing more certainly tbe enjoyment of her bounty to the object 
of it, but cannot operate to impair it. The recall of gifts once validly 
made is not among the resources of those who may be excited by pas- 
sion or seized with an extraordinary spirit of gain. 

PER CURTAM. Rffirmcd. 
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RICHARD DIXON v. JAMES R. WARTERS. 

A report by a commissioner, in equity, dividing slaves among tenants in 
common, followed by a decree confirming the same, passes the right 
of property from the date of the report, and will enable a party acquir- 
ing such right to maintain trover for a conversion between the date of 
such report and the final decree. Held further, that all the parties to 
a suit for the partition of proper.ty are estopped to deny the right of 
their fellow takers under such decree. 

TROVER for the conversion of a female slave, tried before (450) 
Osborne, J., a t  Spring Term, 1861, of GREENE. 

Benajah Dixon, by his last will and testament, gave all his property 
to his wife, Mary, to divide among his children, and i t  is admitted that 
the slave in  question was a part of that property. Mary, the widow, 
under the provision of the will above mentioned, divided the estate, con- 
sisting of slaves, money, etc., among the several children of the said 
Benajah, under which division the slave in question was, by deed, 
assigned to the defendant's wife; but after Mrs. Dixon's death a bill 
in  equity was filed by Robert Dixon and others, children of the said 
Benajah, against the defendant and his wife, who was one of the said 
children, and other children of the same, to set aside the division that 
had been made by Mrs. Dixon in  her lifetime, on the ground that it 
was unequal be twee~  the. children. The defendant and his wife were 
regularly made parties to this suit. Under an order of the court com- 
missioners were appointed to divide the said property, and it was or- 
dered that the slave.; should all b e  brought forward for that purpose. 
This was done, and tlle slave in question in the new apportionment was 
assigned to the plaintiff. The report of the commissioners was made 
to the court and confirmed. After the apportionment was made, but 
beforc the term of the court at  which the report mas confirmed, the 
defendant sold the slave for the purpose of defeating the plaintiff's claim. 

There was evidence of a demand and refusal. The court was of 
opinion, and instructed the jury, that the defendant was estopped by 
the proceedings in the court of equity, and that on the testimony offered 
the plaintiff was entitled to recover. Defendant's counsel excepted. 

No counsel for  plaintiff. 
J. W.  Bryan and McRae fo r  defendant. 

MANLY, J. I t  will be seen by reference to the case transmitted to 
this Court, and to the papers therein referred to, that a contro- 
versy in  relation to the division of the estate of Benajah Dixon (451) 
arose among the legatees which was settled by a bill in  equity. 
To this bill both the plaintiff and defendant were parties as legatees. 
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The  slave in  question had been a part of the estate of the said Benajah, 
and was decreed, upon the final hearing of the bill, to belong to the plain- 
tiff. The parties are unquestionably estopped by the decree. The rights 
of property as declared under i t  are conclusive upon them until i t  is 
rever~ed; "res adjudicata est, et interest reipublicct! ut finis sit litiurn." 

We do not now enter into any examination of the justice and 
propriety of the proceedings and decree in  equity. These cannot be 
inquired into in this action as upon a bill of review. 

The other point raised by the case is whether the action was sustained 
by proper proof of a conversion. I t  seems after the division of the 
slaves was made by the commissioners under the decree, and after the 
same was reported to the court, but before the confirmation thereof, 
the defendant refused to deliver up the slave upon demand, and with a 
view to defeat the plaintiff's claim sold her. This was unquestionably a 
conversion as against him who had the right of property, and the conse- 
quent right of possession at  the time, and the question resolves itself 
into this, Was the plaintiff vested with these rights? We think he was. 

Where a decree or judgment of court is rendered declaring rights of 
property in  tenants in common of things capable of division, and 
partition is ordered, made, and reported, an inchoate right of-property 
is  raised, which the subsequent judgment of confirmation perfects. I n  
such case the title has relation back to the division, and starts from 
that time, in like manner as the right of property in an administrator 
is  held to relate back to the death of the intestate, for the more complete 
protection of estates. There is 

PER CURIAM. No error. 

Cited: Branch v. Goddin, 60 N. C., 496 ; Carter v. White, 131 N. C., 
17;  Westom v. Lumber Co., 162 N. C., 193. 

SAMUEL PARKER v. PURDIE RICHARDSON, EXECUTOR. 

In an action on a covenant for quiet enjoyment it is no defense that the 
covenantor had a life estate in the land at  the time of making the 
deed, if such life estate be fallen ,in and the convenantee has been 
evicted by title paramount. 

COVENANT tried before Howard, J., at Fall  Term, 1861, of HARWETT. 
The action was brought on a covenant of quiet enjoyment, which is 

contained in a deed to plaintiff from the defendant's testator, one Haines 
Riohardson, and is in the usual form. 
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The land described in the deed had belonged to one William Smith, 
from whom it descended to his daughter Flora Ann, who intermarried 
with the said Haines, the testator. H e  (Haines Richardson) took posses- 
sion of the land in  question and conveyed i t  in fee simple to the plaintiff 
by the deed above set forth, containing the covenant sued on, and he en- 
tered into possession under it and held it for several years. Haines 
Richardson had issue of the marriage with R o r a  Ann, to wit, one Wil- 
liam S. Richardson. She and her husband both died, and the said 
William S. then demanded the premises, and having instituted an action 
of ejectment against the plaintiff, recovered the same upon his paramount 
title, and the plaintiff was turned out of possession by a writ issuing on 
such judgment. 

The defendant contended that inasmuch as Haines Richardson had a 
life estate in the land described in his deed, by the curtesy, a t  the time 
he made his conveyance, although there was a defect in  the remainder, 
there was no breach of the covenant. 

There was a verdict by consent for the purchase money and interest, 
also for the costs of the suit in ejectment by which the plaintiff was 
evicted, subject 60 the opinion of the court on the point of law raised 
by the defendant's counsel, with leave to set i t  aside in  case he should 
be of opinion against the plaintiff. On consideration of the point 
reserved, the court gave judgment for plaintiff, and defendant (453) 
appealed. 

J. H. Bryan, Neil1 Mclilay, and Buxton for plaintiff. 
Btrange for defendant. 

PEARSOW, C. J. There is no ground on which the correctness of the 
conclusion of his Honor in  the court below can be drawn in  question. 

I t  was said at  the bar that the counsel of the defendant had, on the 
trial below, relied on Wilder u. Ireland, ante, 85. 

I n  that case the life estate was outstanding; in this case the life 
estate had fallen in, and the remainderman had made an eviction by a 
recovery in ejectment and a writ of possession. The distinction is too 
plain to admit of further explanation. There is 
PER CURIAX. No error. 
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DANIEL F. THOMPSON v. JOHN ANDREWS. 

1. Where a person bid off a parcel of wheat at an auction sale, and another 
person came forward and gave his note for it, in compliance with the 
terms of the sale, it was properly left to the jury to determine whether 
the latter intended to become the purchaser or to become the surety 
of the bidder. 

2. In order to constitute a pledge, there must be evidence that the property 
was delivered for that purpose to the pawnee. 

I 
TROVER tried before Bailey,  J., at Fall  Term, 1861, of ORANGE. 
Smith, the administrator of one Minnis, made a sale, and cried off 

to I-Ienry Pickard a quantity of whcat standing in the field unharvested. 
Pickard named the plaintiff as his proposed security to a note 

(454) he was required by the terms of the sale to give. Thompson, 
when called on to sign thc note as surety, said that he signed as 

surety for no onc but his father, and asked no one but his father to 
sign for him, but said he would give his own note for the wheat with his 
father as surety, or he would pay the money for it. The administrator 
took plaintiff's note at  nine months credit without surety, which was paid 
by him at maturity. 

The administrator deposed that the wheat was threshed with a 
portablc thresher belonging to the plaintiff, on a tract of land rcccntly 
purchased by Pickard, and carried to the mill of the defendant with the 
wagon, horses, and driver of plaintiff, Pickard being along; that the 
driver, on delivering the wheat at  thc mill, told the dcfendant that the 
plaintiff sent him word to keep the wheat until he called for i t  or scnt 
him an order for it. Also, that the plaintiff demanded the wheat or 
the flour made from i t  previously to the bringing of the suit. 

The defendant alleged that Pickard was the purchaser of thc whcat, 
and offered cvidence tending to show that Pickard had harvested i t  
and hauled i t  from the place where i t  grew to the place above described, 
and was with the wagon at the dclivcring of i t  at  the mill, and that he, 
defendant, had accounted to Pickard for it previously to the demand. 
His  Eonor instructed the jury that if they bclicved thc plaintiff, whcn he 
gave his note, intended to become himself the purchaser of the wheat, 
their verdict should be for the plaintiff; but if he designed to carry out 
the contract of Pickard, according to the bid, then their verdict should 
be for the defendant. 

Plaintiff's counsel excepted. Verdict and judgmmt for the defendant. 
Appeal by plaintiff. 

Grah,am for  plaintiff. 
Phillips for defendant.  
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MANLY, J. The part which the plaintiff seems to have taken (455) 
(through his agents) in threshing and conveying to the mill the 
wheat in  question casts some doubt on the ownership, and especially upon 
the true intent of the parties in the negotiation which resulted in the 
giving of the plaintiff's note for the wheat. 

We think, however, the question of property was fairly put to the jury, 
and, in the absence of any request for more specific instructions, was suf- 
ficient. 

Supposing the right of property to have once been in Pickard, as 
found by the jury, there was then no evidence to show a pledge of the 
wheat to secure the plaintiff in respect to the note which had been given ; 
an actual delivery for such purpose would be necessary to constitute a 
pledge, and there was nothing to show this. 

PER CURIAM. No error. 

STATE v. LAUGHLIN, A SLAVE. 

A house 1 7  feet long and 12 wide, setting on blocks in a stable yard, having 
two rooms in it-one quite small, used for storing nubbins and refuse 
corn to be first fed to the stock, and the other used for storing peas, 
oats, and other products of the farm-is not a barn within tine mean- 
ing of the statute, Rev. Code, ch. 34, see. 2, the burning of which is 
made a felony. 

ARSON tried before Holward, J., at Fall  Term, 1861, of ROBESON. 
The indictment charged the defendant with burning a barn then 

having corn in the same. The jury found a special verdict as follows, 
to wit: "That the prisoner did burn, as charged in the bill of indict- 
ment, a house, sitting on blocks, built of logs and roofed in, with 
good floor, and door fastened with padlock, 17 feet long by 12 wide, with 
two rooms, one about three times as large as the other-the small 
room used for storing the nubbins or refuse corn, to be first fed (456) 
away to the stock, and at  the time of the fire containing 5 or 6 
bushels; the other used for storing the peas, oats, or other products of 
the farm, and containing at the time of the fire 20 or 30 bushels of 
peas, some fodder, and other things; the said house being situate in the 
stable lot 27 feet from the stable, with two similarly built houses in the 
same lot, just back of it-one smaller, used in  storing the good corn 
raised on the farm, and the other, the seed cotton, and say if the court 
should be of opinion that the said house was a barn, then they find the 
prisoner guilty of the arson and felony as charged; otherwise, not 
guilty." 
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The court remarked, in giving his judgment in  the case, "The statute 
is highly penal and must be strictly construed. The purpose of the act 
was to preserve the crops of corn and grain. The house must be a barn, 
used i n  part  for storing corn or grain, and must have therein, at the 
burning, the corn or grain for the storing of which it is used. Peas are 
not grain. Did the fact, then, that the refuse corn was placed therein, 
to be first fed to the stock, make it a barn for storing corn? The witnesses 
speak of it, some as a barn, others a waste-house. The statute being 
highly penal, the punishment the severest known to our law, the court 
holds that it is not clearly within the purview of the act. I t  is, there- 
fore, adjudged that the prisoner be released" ; from which judgment the 
solicitor prayed an appeal to the Supreme Court, which was granted. 

Attorney-General and Winston, Sr., for the State. 
Shepherd for defendant. 

BATTLE, J. When this case was before the Court a t  June Term, 1861, 
one of the questions presented was whether a building, properly called 
a barn, was the same with one properly called a crib, and i t  was decided 
that it was not, and that, therefore, an indictment for arson in burning 
a barn with grain in i t  could not be supported by proof that the build- 

ing burnt was a crib with grain in it. Upon the new trial which 
(457) took place in consequence of that decision a special verdict was 

rendered, in which the building was particularly and minutely 
described, and i t  was submitted to the court to decide whether it was 
a barn or not, within the meaning of the statute. So that, upon the 

I present appeal, that is the only question presented to us. 
Arson, a t  common law, is defined by Lord Coke to be "the malicious 

and voluntary burning the house of another by night or by day." See 
1 Hale P. C., 566. 

The house burnt, in order to be a felony, must be a dwelling-house, 
including, however, all outhouses that were parcel thereof, though not 
contiguous to it or under the same roof, as, for instance, the barn, stable, 
cow-house, sheep-house, dairy-house, and mill-house; or if the house 
were not parcel of the dwelling, it must have been a barn having hay or 
corn in  it. Ibid., 567. I n  England the offense of burning houses and 
other property is now provided for by various statutes, among which 
the most prominent are 7 Will. IT. and 1 Vict., ch. 89 sec. 3, which 
reBnacts, with some variations, 7 and 8 George IT., ch. 30, sec. 2. This 
statute makes i t  a felony to burn or set fire to "any house, stable, coach- 
house, outhouse, warehoue, office, shop, mill, malt-house, hopoast, barn, 
or granary," etc. I n  this State, also, the offense of arson depends mainly, 
if not altogether, upon the statute law. Thus, by section 2, chapter 34, 
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Revised Code, it is made a capital felony to burn, willfully, "any dwell- 
ing-house, or any part thereof, or any barn, then having grain or corn 
in the same, or store, or warehouse, grist- or sawmill house, or any 
building erected for the purpose of manufacturing any article whatever; 
and by sections 7 and 30, other provisions are made for the protection 
from burning of the State house and other public houses, and houses 
belonging to any incorporated town or company in the State. I t  will 
be seen that our statute does not mention several of the kinds of houses 
embraced in that of Great Britain; as, for instance, outhouses, stables, 
coach-houses, offices, granaries, and some others. I n  the con- 
struction of the English statute i t  is settled that it must be proved (458) 
on the part  of the prosecution that the house burnt comes within 
the meaning of the statute and of the description given i n  the indict- 
ments, and as the statutes are highly penal, the construction of them, in 
these particulars, is very strict. For  cases on the subject, see Roscoe's 
Grim. Ev., p. 276 et  seq. Our statute, upon which the indictment in the 
present case is founded, is as highly penal as any known to our law, and 
must, therefore, receive a construction which will prevent the possibility 
of the prisoner's losing his life for an offense not within the contempla- 
tion of the Legislature. H e  is charged with burning a barn, and the spe- 
cial verdict finds that he burnt a house of the description therein particu- 
larly set forth. I f  such a house be a barn, he is guilty; if not, he is not 
guilty. I n  Webster's Dictionary a "barn" is said to be "a covered 
building for securing grain, hay, flax, and other productions of the 
earth." Bouvier, in his Law Dictionary, defines i t  to be "a building on 
a farm, used to receive the crop, the stabling of animals, and other 
purposes." The house described in the special verdict certainly does 
not come within the meaning of either of these definitions; but i t  does 
come within the meaning of a crib, which, according to Webster, is a 
term used in tlie United States to signify "a small building, raised on 
posts, for storing Indian corn," or a granary, which, according to same 
authority, is "a storehouse or repository of grain after i t  is threshed; 
a corn-house." We have seen that in the English statute, above referred 
to, a granary is mentioned as a different house from that of a barn, 
and we believe that in many parts of this State, and perhaps in the 
greater part of it, there is a well known distinction between a barn and 
a granary or a, crib, corresponding in  the main with the above definitions. 
Many of the wealthy planters have both kinds of houses, while most of 
the farmers in moderate circumstances have only one. 

Our conclusion is that the building as described in the special verdict 
was not a barn within the meaning of the statute; and that not being 
a barn in  itself, it was not made so by having been used for 
keeping the refuse Indian corn, and for storing peas, oats, and (459) 
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other produce of the farm. The statute requires that the house shall 
be a barn, and shall, besides, have corn or grain in it, to make the burn- 
ing of i t  a capital felony. 

The judgment in favor of the prisoner upon the special verdict must be 
PER CURI~M. Affirmed. 

Cited: 8. v. Jim, post, 455; 8. v. Cherry, 63 N. C., 496. 

STATE v. JIM, A SLAVE. 

A house 118 feet long, 15 feet wide, built of logs notched up, the cracks cov- 
ered inside with rough boards, roofed with rough boards, with a good 
plank floor, and a door about 4 feet high, containing, at  the time of 
the burning, a quantity of corn, peas, and oats, though the only build- 
ing on the farm used for storing the crop, is not a barn within the 
meaning of the statute, Rev. Code, ch. 34, see. 2. 

ARSON, tried before Holward, J., at Fall  Term, 1861, of LENOIR. 
The facts of the case are so fully stated in the opinion of the Court 

that i t  i s  unnecessary to set them out here. 

Attorney-General and Winston, SF., for the Xtate. 
J. W. Bryan for defendant. 

BATTLE, J. This is an indictment under the statute, Rev. Code, ch. 
34, sec. 2, for arson, in burning a barn having corn in it. Upon-the 
trial it was proved that the house burnt was 18 feet long and 15 feet 
wide, was built of logs notched up, and the cracks were covered inside with 

rough boards; the house was roofed with rough boards, had a 
(460) good plank floor, and a door about 4 feet high, of the usual 

width, which opened to within a log or two of the floor, and was 
fastened with a padlock. At the time when i t  was burnt the house con- 
tained a quantity of corn, peas, and oats, and it was the only building on 
the farm used for storing the crop. The witnesses stated that i t  was 
called sometimes a crib, but generally a barn. The presiding judge 
charged the jury that the house was a barn within the meaning of the 
statute; whereupon a verdict of guilty was rendered against the defend- 
ant, and from the judgment thereon he has appealed to this Court. 

We differ from the opinion expressed by his Honor, that the house 
as described by the testimony was a barn. The description of i t  does 
not differ materially from that set forth in the special verdict rendered 
by the jury in S.  v. Laughlin (ante, 455), in which we have decided 
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a t  the present term that the house burnt was not a barn, but was either 
a crib or a granary. For the reasons given for our opinion in that case, 
we hold that the house burnt, as proved on the trial in the present case, 
was not a barn, and that, consequently, the prisoner is entitled to a 

PER CURIAM. Venire de novo. 

D. A. PARKER v. HENRY DAVIS. 

An inquisition of lunacy is not conclusive against a person dealing with a 
supposed lunatic; but he may show that at  the time of the contract 
such supposed lunatic had sufficient capacity to make it. 

ASSUMPSIT for goods sold and delivered, tried before Saunders, (461) 
J., a t  Spring Term, 1861, of STANLY. 

The defendant pleaded specially that he had a guardian regularly 
appointed under a commission of lunacy. There was no contestation 
as to the sale and delivery of the goods, nor the price; and i t  appeared 
that they were of a proper kind and useful for the subsistence of defend- 
ant and his family. 

The defendant's counsel produced the record of the inquisition of 
lunacy finding the defendant a lunatic and appointing to him a guardian, 
which was regular in form and not questioned. 

The plaintiff then proposed to show by witnesses that at the time 
of the dealings in question the defendant was of sound mind. The 
evidence was objected to by defendant, but admitted by the court; to 
which defendant's counsel excepted. 

I t  was then stated by the witnesses that the defendant had for years 
been in the habit of drinking spirits to great excess; that when sober 
he was a man of ordinary intelligence, capable of understanding what 
he was about, and of making a contract; that for the last ten years he 
generally came to town sober and went away drunk; that he had a 
large family of children, and that the articles in question had been 
purchased either by his wife or some one of his children, or by himself 
when sober, and that they were family articles; that the account had 
been drawn off and given to ,the defendant, who, after taking i t  away, 
returned and said, "All was right." 

The defendant's counsel objected that the suit could not be maintained 
against the defendant, as he had a regular guardian, and cited Pessenden 
v. Jones, 52 N. C., 14. 

His  Honor charged the jury that if they were satisfied the articles 
had been purchased by the defendant, or by his family with his knowl- 
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edge and approbation when he was sober and had suficient capacity 
to understand the naturc of the transaction, that the account had been 

examined by him and admitted to be correct, he then having 
(462) sufficient capacity to understand, they should find in favor of the 

plaintiff; but if the evidence failed to satisfy them as to the 
capacity of the defendant, their verdict should be for the defendant. 
Defendant's counsel excepted to the former part  of the charge. 

Verdict and judgnient for plaintiff. Appeal by defendant. 

McCorkle for p la in t i f .  
Ashe for defendant. 

BATTLE, J.  We concur in  the opinion expressed by his Honor in 
the court below. An inquisition of lunacy is not conclusive, and a 
person who deals with the supposed lunatic may show that at the time 
when the contract was made he had sufficient capacity to make it. This 
was expressly decided by the Court in  drringtom v. Short ,  10 N.  C., 71, 
and that decision has been confirmed by the subsequent cases of Christ- 
mas 71. Mitchell, 38 N .  C., 535, and Rippey  v. Cr'nnt, 39 N. C., 443. 

The counsel for the defendant has referred us to Revised Code, ch. 57, 
sec. 1, which enacts that guardians of lunatics shall have like powers 
and be subject to like remedics on their bonds as guardians of orphans, 
and he contends that all contracts for articles or for services intended 
for the benefit of lunatics, like those for infants, ought to be made with 
their guardians, and that if made with the lunatics themselves they are 
no more binding than such contracts would be if made with minors. 
Pessrixden v. Jomcs, 52 N. C., 14. The analogy will not hold in  cases 
like the present, because infants most necessarily remain such until 
they arrive at  TuII age, when the guardianship of them terminates; but 
a lunatic may become of sound mind, and be capable of contracting for 
himself, .and yet the guardianship may continue until another inquisi- 
tion is found by which he is declared to be of sound mind again. Be- 
sides, the provision in Revised' Code to which reference has been made 

was taken from the act of 1784 (ch. 228, Rev. Code of 1820), 
(463) which was long before thc decision to which we have referred was 

made. The finding of an inquisition and the appointment of a 
guardian for the defendant as a lunatic not being conclusive upon the 
plaintiff, the testimony offered by him to show the capacity at  the time 
when the goods were purclmscd was properly admitted, and as no valid 
objection can be urged against the charge made thereupon by the presid- 
ing judge, the judgment must be aflirmod. 

PER CURIAM. No error. 

Cited:  Xpknlcle v. W e l b o m ,  140 N.  C., 180. 
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STATE v. WILLIAM L. BRANDON. 

1. No declarations of a prisoner made after the commission of a homicide as 
to the manner of the transaction, that are not part of the res gestce, 
are admissible for him. 

2. If a party deliberately kill another to  prevent a mere trespass to prop- 
erty he is guilty of murder. 

3. The law does not recognize any moral power as compelling a man to do 
what he knows to be wrong. 

4. The insanity which takes away the criminal quality of an act must be 
such as amounts to a mental disease and prevents the accused from 
knowing the nature and quality of the act he is doing. 

MURDER, tried before Bailey, J., at Fall  Term, 1861, of CASWELL. 
The defendant was indicted for the murder of one William J. Con- 

nelly, his father-in-law. H e  was living on a place belonging to the 
deceased, some 6 miles from the residence of the latter, under an agree- 
ment that he should have all he made over and above what was required 
to support his children and three daughters of the deceased, who-lived 
in  the house with the defendant. The corn had been gathered and was 
in a pen on the premises. On the day before the homicide, as was stated 
by one Jackson, the defendant was in his granary with his gun 
and two dogs. On being asked what he was doing there, he said (464) 
that Connelly had gone to Squire Richmond's to get a writ and 
have him put out and divide the corn, and if he came there he intended 
to kill him; that Connelly had taken his daughter Jane to Richmond's, 
and she had sworn to one lie against him, and he didn't intend to stand 
i t  any longer. 

John Moore swore that he lived with the prisoner; that the crop of 
corn, made in  1860, was gathered and put in a pen near the granary; 
that Connelly came there Friday, . . . . day of November, and put his 
horse in  the stable, and the usual salutations passed between Connelly 
and the prisoner; that the defendant was sitting in the door of the 
granary with his gun inside, near him; that Connelly got on the corn 
in the pen and threw a few hands full of corn into the wagon, when 
the prisoner said to him, "Old man, get down off that pen and go out 
of the lot, or I will hurt you"; that Connelly got down from the pen, 
saying something that witness did not hear distinctly; tha€ at  that time 
the prisoner came out of the door of the granary with his gun in his 
hands, and they walked a few steps towards each other; the prisoner 
then raised his gun, took aim a t  the deceased, and shot him; that the 
deceased was also going in  the direction of the stable, where his horse 
was, and had nothing in his hands when the gun was fired; that he was 
about 63 years of age. 
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Dr. Brooks, after testifying as to the extent of the wound, stated that 
the father of the prisoner was deranged, a t  one time, for about two 
months; that the prisoner had a sister, an uncle, and an aunt, who had 
been deranged. H e  also testified to the singular conduct of the prisoner 
when drunk, but did not consider him deranged at that time. 

Mr. Warf stated that he saw the prisoner in the granary with his 
gun, and Connelly on the pen; that prisoner ordered him down; that 
Connelly threw several hands full of corn into the wagon, and told John 
Xoore to get the measuring tub; John said i t  was locked up and pris- 

oner had the key; he told Moore to burst the door open and 
(465) bring i t  to him; that everything there belonged to him. Prisoner 

then said: ('Old man, get down from there and go out of the lot, 
or I will hurt you; you are meddling with that that does not concern 
you or yours." Connelly replied, "I will show you, you villain, to 
whom i t  belongs." Connelly got off the pen quickly, and the boys got 
down at the same time; that the witness then turned towards the gate, 
and presently heard the report of the gun; that he then returned, and 
found Connelly lying with his head within 3 feet of the post of the 
granary and a stick lying near the body of the deceased, and blood upon 
the hand of the prisoner; that shortly afterwards he examined the hand 
of the prisoner, and the skin was off for about the size of a 10-cent piece. 
This witness, and several others, testified as to the conduct of the prisoner 
prior to the commission of the act, tending to show that he was deranged, 
and that his ancestors were deranged. 

The prisoner then offered to give in evidence what he said to Dr. 
Brooks shortly after the homicide was committed, to wit, that the wound 
on his hand was caused by a blow given by deceased with a stick, which 
caused the blood on his hand. This evidence was rejected by the court, 
and defendant's counsel excepted. 

The prisoner's counsel insisted : first, that although the prisoner knew 
i t  was wrong to kill the deceased, yet, if he was impelled to the act by 
a moral power which he could not resist, he was excusable. Second, 
that if the deceased committed a trespass in attempting to take away 
the corn, and the prisoner, in order to protect his property, shot and killed 
the trespasser, it wouId be manslaughter, and not murder. 

The court charged the jury that if the prisoner was insane at the 
time of committing the homicide they should acquit him; that every 
one was presumed to be sane until the contrary was shown; that the 
prisoner must satisfy them of that fact. Defendant's counsel excepted 
to the charge. 

Verdict, Guilty of murder. The court pronounced judgment 
(466) of death, and the defendant appealed. 
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Attorney-Geneml and Winston,  ST., for lhe Xtate. 
No counsel for defendant in this Court. 

MANT~Y, J. The first question which the record presents is whether 
the drclnrations of defcndant were competcnt in his behalf to show how 
he received a certain wound. 

I t  is stated that the declarations were made shortly after thc homicide. 
There is no principle upon which these can be hcld admissible except as 
a part of tho res gestk,  and the statement of the case excludes the idea 
that they werc of this nature. Thc declarations were after the act was 
past and done. This question has been brought under review in this 
Court on several former occasions, which will be seen by a refcrcnce to 
8. v. Scolt,  8 N.  C., 24; 8. v. Huntle?y, 25 N. C., 418; S. v. f i l ly ,  ibid., 
424. The professional idea seems to have becn that a narrative given 
by a person who has committed a homicide, as to how it happened, imme- 
diately aftcr the act and when the first proper opportunity offcred should 
be admitted. But this evidence, though dictated by what in divers 
supposable cases might be deemed a necessity, i s  so clearly against prin- 
ciple, and entitled in the greatest number of instances to so little credit, 
and is so well calculated to obscurc rather than elucidate a transaction, 
that thc courts have uniformly adhered to their original judgment by 
which i t  was cxcluded. I t  has been nowhere, that we arc aware of, 
interpolated as a rule of evidence upon the common law, by legislation or 
otherwise. I n  thc casc bcfore us the circumstances under which the 
declarations in question were made arc so vaguely stated as not to bring 
them within any proposed or reasonable rule. But wc make no question 
abont this. Take the statement of the case in  any sense, and the declara 
tions are plainly excluded by the well settled law of evidence in North 
Carolina. They must be a part of the res gestm, and come in  
as explanation of an act being done when they were made, or (467) 
not a t  all. 

The second qucstion arises upon a position taken by the prisoner's 
counsel that if the killing was to protect prisoner's property from the 
trcspass of the dcceascd, i t  would be an extenuated case of homicide. I n  
this position, i t  seems, the court did not concur. The matter involved 
in this point has becn before this Court heretofore on more occasions 
than one. I t  seems to have been first carefully considered in the case of 
8. v. Norgun,  25 N. C., 186, and again in 8. v. McDonald, 49 N. C., 19. 
I n  these two cases it is f ~ d l y  settled, if a party deliberately kill to 
prevent a mere trespass to property, he is guilty of murder. 

The thii-d and last question made upon the record arises out of proofs 
in  respect to the mental condition of the prisoner. The record states 
the prisoner's counsel insisted that, although the prisoner knew i t  was 
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wrong to kill the deceased, yet, if hc was impelled to the act by a moral 
power which he could not resist, hc was excusable. The words "moral 
power" may mean threats, duress of imprisonment, or an assault im- 
periling life, which is the usual sense of the phrase, or i t  may mean some 
supernatural agency. The former construction would make the position 
of the counsel entirely inapplicable to the case; we, therefore, adopt the 
latter. The position, thus interp~eted, does not fall within any approved 
definition of a nolz compos rnentis. 

I t  assumes tbat the accused knew the nature of his act, and that i t  
was wrong. The law does not recognize any moral powcr compelling 
one to do what he knows is wrong. "To know the right and still the 
wrong pursue," proceeds from a perverse will brought about by the 
seductions of the evil one, but which, nevertheless, with the aids that 
lie within our reach, as we are taught to believe, may be resisted and 
overcome, otherwise it would not seem to be consistent with the ~r inciples  
of justice to punish any malefactor. There arc many appetites and 
passions which by long indulgence acquire a mastery over men more or 

less strong. Some persons, indeed, deem themselves incapable of 
(468) excrting strength of will sufficient to arrest their rule, speak of 

them as irresistible, and impotently continue under thcir domin- 
ion; but the law is f a r  from cxcusing criminal acts cornmittcd under 
the impulse of such passions. To excuse one from criminal responsi- 
bility the mind must, in the l a n e a g e  of the judge below, be insane. 
Thc accused should be in such a state of mental disease as not to know 
the nature and quality of the act he was doing, o r  if he did know it, 
that he did not know he was doing what was wrong, and this should be 
clearly established. This test, a knowledge of right and wrong, has long 
been resorted to as a gcncral criterion for deciding upon legal accounta- 
bility, and with a restricted application to the act then about to be 
committed, is approved by the highcst authorities. Rut we do not under- 
take to lay down any rule of universal application. I t  seems to bc 
chimerical to attempt to do so from the very nature of things, for 
insanity is a discase, and, as is the case with all other diseases, the fact 
of its existenec is not established by a single symptom, but by a body 
of symptoms, no particular onc of which is  present in  every case. Im- 
perfect as the rule may be, it covers a great variety of cases, and may 
aid the tribunals of the country in judging of this most difficult subject. 
The case put of a criminal act committed under the belief that it was 
commanded by God, would fall under the rule. The perpetrator in such 
case would not know he was doing what was wrong, but, on the'contrary, 
would believe he was doing what was right in obeying a power which had 
a right to command him. This condition of mind would constitute insane 
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delusion in respect to the particular act committed, and if clearly estab- 
lished by proof of preexisting facts, would excuse from responsibility. 

I t  will thus be seen that instructions in conformity with the argument 
of prisoner's counsel ought not to have been given. I f  the prisoner 
knew that lohat he did was wrong, the law presumes that he had the 
power to resist i t  against all supernatural agencies and holds him 
amenable to punishment. There is no error in  the instructions actually 
given upon this subject, and in the absence of any prayer for 
other specific instructions, there is no omission of which the (469) 
prisoner has a legal right to complain. 

PER CURTAM. No error. 

Cited: S .  v. Myerfield, 61 N.  C., 111; Mayo v. Jones, 78 N.  C., 406; 
S. v. Reitz, 83 N. C., 637; S. v. Mills, 91 N. C., 596; S .  v. MciVair, 
93 AT. C., 630; S. v. Potts, 100 K. C., 465; S. v. Rhyne, 109 N.O.,  795; 
8. v. Edwards, 112 N.  C., 909; S. v. Scott, 142 N. C., 585; S. v. Cooper, 
170 N. C., 724. 

JOHN H. TOMLINSON v. W. W. LONG. 

1. The sheriff's return on process in his hands, "Not to be found in my 
county," implies that the person to be reached by the process was not 
to be found after due search, and if the fact thus implied be untruly 
stated the return is a false one. 

2. Where a person to be summoned by a subpcena was at  his home, in the 
sheriff's county, for fifteen days preceding the day of the return of 
the process, though the sheriff lived 25 miles from him, and though 
he was informed that such person would continue out of the county 
during all that time, it was held he was liable for the penalty for 
making a false return in saying that he was not to be found. 

DEBT for a penalty, tried before French, J., a t  Spring Term, 1861, of 
IREDELL. 

The declaration was for the penalty of $500, for a false return to a 
subpwna placed in defendant's hands, to be by him executed, as sheriff 
of Yadkin County. 

A suit in equity was pending in the court of equity of Iredell County, 
between John H. Tomlinson, plaintiff, and B. B. Benham and W. H. A. 
Speer, defendants, which had been referred to W. P. Caldwell, Esq., 
clerk and master of the said court, to state an account between the 
parties. I t  was proved by Nr.  Caldwell that on or about 18 November, 
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1859, he issued a subpcena, in due form, directed to the sheriff of Yadkin 
County, commanding him to summon J. S. Claywell, witness for 

(470) plaintiff, to be and appear in Statesville, N. C., on 10 January, 
1860, and that about the time of issuing said subpcena he either 

gave it to defendant Long or mailed i t  to him, directed to Yadkinville, 
the county seat of Yadkin County, of which the said Long was sheriff, 
and that the same was returned to him at Statesville on 10 January, 
1860, indorsed, "Not to be found in my county." The day when the 
subpcena came to the hands of the defendant had not been indorsed on 
the process. J. S. Claywell testified that he had been a citizen of 
Yadkin County for ten y,ears past, and was personally well known to 
the defendant; that he lived some fourteen miles from Yadkinville and 
was at  home throughout December, 1859, except some five days imme- 
diately preceding Christmas day; that he returned home on Christmas 
day, and remained at  home, about one mile from Jonesville, in Yadkin 
County, during January, 1860. The witness stated that he often crossed 
the river into Surry, but did not recollect that he was out of the county 
from 25 December, 1859, till 10 January, 1860. 

R. M. Allison testified that he was in  Yadkin County during the first 
week in January, 1860, and saw the witness Caldwell. 

B. B. Benham, for the defendant, testified that the defendant Long 
came to his house, in Jonesville, in  December, 1859, while Claywell 
was absent from the county, and told him he had a subpcena for CIaywelI 
to give evidence in behalf of Tomlinson in the suit aforesaid, and he 
told Long that Claywell had left on that day and would not return to 
Yadkin for two or three weeks. This evidence was objected to by 
plaintiff's counsel, but admitted by the court. 

The defendant introduced E. C. Roughton, one of the deputies, who 
testified that on the day before the return day of the subpcena he went 

to the residence of the witness Claywell, but did not find him at 
(471) home; that Long's postoffice is Huntsville, ten miles from Yadkin, 

and twenty-five miles from Claywell's. 
On this state of facts, his Honor intimated that the plaintiff could not 

recover, in deference to which he took a nonsuit and appealed. 

Ba,rber for plaintiff .  
Fowle and B o y d e n  & Mitchell for defendant .  

MANLY, J. After some reflection upon the facts of this case, we ar- 
rive at  a different conclusion from that of the court below. 

I t  does not appear definitely upon what day in December the defendant 
received the subpcena. I t  was either delivered to him personally or 
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transmitted through the mail from Iredell to Yadkin on the 10th; and 
as the distance is short, and we are certainly informed that he received 
i t  in that month on some day previous to Christm'as, i t  is fair  to conclude 
he received i t  as early as the 15th. Claywell, the individual to be 
summoned, had an established and well known residence in the county, 
and was absent from the county for five days only, immediately preceding 
Christmas day. 

We attach but little importance to the distance between the sheriff 
and witness's residence. The sheriff must be able, either by himself or 
deputies, to discharge his duty in all parts of the county with proper 
official dispatch. 

I n  like manner, we attach but little weight to the misinformation 
derived from Benham. The sheriff shouId assure himself of a fact 
upon which he bases a return by something more certain than the con- 
jectures of wayside men. 

Without criticising the words in  which the return "Not to be found" 
is couched, but putting a construction on them most favorable to defend- 
ant, viz., that witness had not been found after due search, and our 
opinion still is that i t  amounts to a false return. I t  was not true thus 
to say by implication that proper search had been made. 

I f  the sheriff desires to avoid the heavy penalty of the statute for a 
false return, he should in all cases of doubt return the facts, and 
not merely his conclusions. By doing so, if i t  should appear that (472) 
he has erred, he will have subjected himself to the penalty of 
$100 for not duly executing and returning, but not to the higher penalty 
for a false return. This last penalty is imposed only for returns false 
in fact, and not for those which are false only by way of inference (the 
facts being truly stated). This distinction is taken in the late case of 
Hassell v. Latham, 52 N. C., 465. 

The law, as well as Christian morality, abhors falsehood. I t  is es- 
pecially mischievous and odious in a public officer, and hence the severe 
penalty imposed upon i t  in The Code, ch. 105, sec. 17. I t  is not neces- 
sary there should be a criminal intent. This characteristic is probably 
absent from the present case. Falsehood, in  fact, is the mischief 
guarded against. The rigor of the rule is essential to secure on behalf 
of the public a corps of officers diligent, circumspect, and truthful, 
qualities which will be regarded the more indispensable when we con- 
sider the numerous important and sacred interests committed to their 
charge. 

We repeat that this is no hardship to the sheriff. I f  he be in any 
doubt as to the legality of his conclusions in making a return, let him 
return the facts and throw himself upon the judgment of the court. 
H e  can, in  that way, avoid the penalty of a mistatement of fact, while 
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he will fall, at  worst, on the penalty for negligence, which is com- 
paratively venial. 

I n  the present state 6f the sheriff's return, we think i f i s  false. 
The nonsuit must, therefore, be set aside and a venire  de novo  ordered. 
PER CURIAM. Reversed. 

C i t e d :  A lbr igh t  v .  Tapscot t ,  post ,  473; Harrel l  v. W a r r e n ,  100 N.  C., 
264;  Campbel l  v .  S m i i h ,  115 N .  C., 499. 

(473) 
J O H N  G. ALBRIGHT v. J O H N  TAPSCOTT. 

1. A return made by a sheriff that  is false in  fact, although the officer was 
mistaken in the matter as to which he made his return, will never- 
theless subject him to the penalty for a false return. 

2. In  an action of debt for a penalty in which nil debit is  pleaded a verdict 
finding all issues in  favor of the plaintiff and assessing his damages 
to $500 will not sustain a judgment of recovery. 

DEBT against the defendant, as sheriff of ALAMANCE, for making a 
falee return, tried before Bailey ,  J~.,  at Fall Term, 1861. 

The action was brought for the penalty of $500. A subpcena came 
to the hands of the defendant, as sheriff of Alamance County, command- 
ing him to summon one Cynthia Randleman, etc., as a witness for the 
plaintiff. The sheriff's deputy, to whose hands the process came, sum- 
moned one Julia Randleman, the wife of the defendant in the suit, and 
did not summon Cynthia Randleman, and did not have an opportunity 
of doing so, for she was not in the county during the period.prescribed 
for the execution of the writ. The writ was nevertheless returned as 
'(executed." 

The court was of opinion that on this state of facts the plaintiff was 
entitled to  recover, and so instructed the jury, who returned a verdict 
for the plaintiff, and judgment being given thereon for plaintiff, the 
defendant appealed. 

N o  counsel f o r  plaintif f .  
G r a h a m  f o r  defendant .  

MANLY. J .  The return of the sheriff, which is the subject of this 
action, is certainly untrue. We have held at  this term in Tomlinsort V. 

Long ,  a n t e ,  469, that i t  is not necessary the officer should be convicted 
of any criminal intent. 

360 
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Tt follows, therefore, that the rcturn is false in  the sense of the statute, 
Rev. Code, ch. 105, sec. 17, -and that the defendant, in the present state 
of the return, is subject to the penalty of $500. We refer to 
what is  said in Tomlirson, I). Long as containing the reasons that (474) 
cor.tro1 our judgment in this. 

The great importance of securing for these returns absolute vcrity, 
being quasi rccords, and the strong temptations which exist to cover 
over omissions by the technical form of a return, lead us to adopt the 
stringent rule that every untrue return, in fact, is a false return within 
the purview of the statute. 

I t  is not difficult to conceive of cases in which the sheriff might bc 
deceived into a false return without laches on his part. I n  such cases 
the powcr of allowing amendments so as to state the facts of the case 
should be liberally indulged by the court. By such means any surprise 
into which the officer might have fallen would readily be obviated. 

We concur, therefore, entirely with the court below in its judgment 
as to the character of this return. 

But thcrc is an irregularity in th6 verdict for which the judgment 
must be arrested. The action is properly one of debt. Thc plea is 
nil debit. The verdict finds all issues in favor of the plaintiff and 
assesses his damages at  $500 and interest. 

This is not such a verdict as consists with the pleadings. I t  would 
have hccn technical and proper in an action upon the Case for damages, 
which are secured by the same statute that gives the penalty, but is 
insensible as a finding in  an action upon the statute for the pcnalty. 
I t  is not responsive to the issues, and there can be no judgment upon i t ;  
Archbold's N. P., 350. 

PER CURIAM. Let the judgment be arrested. 

Cited: Finley v. Hayes, 8 1  N.  C., 3'70 ; Harrell v. Warren, 100 N. C., 
264; Stea7man v. Greenwood, 113 N:C., 358; Campbell v. Smith, 115 
N. C., 499. 

GEORGE LEDBETTER v. ISAAC ARLEDGE. 
(475) 

The provisions of Rev. Code, ch. 31, sec. 50, requiring the return of all writs, 
process, etc., to be made on the first day of the term to which they 
are returnable, does not apply to executions of writs of fieri facias. 

MOTION for a judgment ni. sb. against the defendant, as sheriff of 
HENI~RSON, heard before Dick, J., at Spring Term, 1861. This case 
was subrnittcd to his Honor on a 
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CASE AGREED. 

An execution issuing from the county court of Henderson, in  favor 
of George Ledbetter against one William Reese, more than twenty days 
before the term of the court, was placed in the hands of the defendant, 
who failed to return the same on the Monday of the term. On Thursday 
of the term, to which the execution was returnable, the plaintiff asked 
for and obtained a judgment ni. si. against the defendant, who imme- 
diately thereafter paid the amount called for in  the execution to the 
plaintiff's attorney, and asked for and obtained leave of the court to 
make his return. On the next day (Friday) the defendant asked leave 
of the court to strike out the order granting a judgment against him, 
which was granted and the judgment ni. si. was ordered to be stricken 
out, from which the plaintiff prayed and obtained an appeal to the 
Superior Court. 

I n  the Superior Court a pro forma judgment was given for plaintiff, 
and defendant appealed to this Court. 

No counsel for plainti#. 
Ph i l l ips  for defendant .  

MANLY, J. The provisions of The Code, ch. 31, sec. 50, requiring 
the return of all writs, process, etc., on the first day of the term to which 
they are returnable does not apply to executions or writs of fieri facias. 

This is apparent from a consideration of the section in all its parts, 
for it is further provided therein that process not made returnable or 

executed as directed shall be adjudged void upon the plea of the 
(476) defendant. From which it seems that i t  means such process as a 

plea could be made to, viz., original, or rnesne; see D u n c a n  V .  

H i l l ,  19 N.  C., 291. I t  is also apparent from the provisions made by 
law for postponing sales under execution from the first to the later days 
of the term; Rev. Code, ch. 45, see. 14, and from the general practice 
of the courts. 

The sheriff is allowed all the days of the term to return a fieri facias 
unless he be ruled, upon motion and cause shown, to return i t  on some 
intermediate day. When the return is made, like other acts of the court, 
i t  stands, by relation, as if done on the first day. 

I t  follows that when a sheriff made du-e return on Thursday of his 
execution, it was not only in the power, but it was the duty of the court 
to strike out the conditional judgment as soon as the fact of the return 
was brought to its notice. 

The proceedings of a court are all in paper until its close, and are 
subject in the meanwhile to be reviewed, amended, or revoked, as may 
seem to the court's maturer judgment right and proper. 
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The action of the county court was strictly in accordance with law, 
and consequently the pro forma judgment of the Superior Court erron- 
eous, wherefore the latter should be reversed and judgment for the 
defendant. 

PEE CURIAM. Reversed. 

Cited: Faircloth u. E'errell, 63 N. C., 642; Peebles v. Newsom, 74 
a. C., 475; Person v. Newsom, 87 N .  C., 143; Boyd v. Teague, 111 
N. C., 247. 

WILLIAM J. HOUSTON, SOLICITOR, v. T H E  NEUSE RIVER 
NAVIGATION COMPANY. 

1. An information in the nature of a writ quo warranto against a corpora- 
tion to have its privileges declared forfeited because of the neglect and 
abuse in the existence of them, must be filed in  the name of the At- 
torney-General olf the State, and cannot be instituted in  the  name of a 
solicitor of a judicial circuit. 

2. In  a matter of a public nature the officer who acts for the State does not 
pay costs to  the other party. 

THIS was an information i n  the nature of a quo warranto, (477) 
heard at  Fall Term, 1861, of CRAVEN. 

The information sets forth divers causes why the corporation should 
be considered as having forfeited its privileges, but from the view taken 
of the case in this Court neither of theso allegations nor the grounds of 
defense relied on in  the answer are material to be stated. The cause was 
disposed of in the court below by a pro forma judgment that the in- 
formation be dismissed a t  the plaintiff's costs, from which plaintiff 
appealed. 

J.  W .  Bryan f o r  plaintiff. 
Attmore for defendant. 

RATTLE, 5. This is an information filed on behalf of the State 
by the plaintiff, as solicitor of the Second Judicial Circuit, in the 
Ri1perior Court of law for the county of Craven against the defendant, to 

. inquire by what warrant the company is now exercising its corporate 
franchises, i t  being allcged that i t  has forfeited them. The information 
was filed by leave of the Court first had and obtained. The defendant 
appearcd by attorney and put in an answer, and upon the hearing in  
the court below the information pro forma was ordered to be dismissed 
at  the plaintiff's costs, and the plaintiff appealed to the Supreme Court. 

I 
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Upon the argument here, it wiis objected that the information was 
iniproperly filed by the solicitor, and it is contended that i t  must be 
dismissed because it was not instituted undcr the order of the General 
Assembly, or thc Governor, or the Attornt-yGenerd of the State, as 
directed by section 25, chapter 26, Revised Code. The objection is, we 
think, well taken and is fatal to t l ~ p  proceeding in the present form. 
The information is in the nature of a writ of quo warranto, instituted 
on behalf of the sovcrcign, and it can be used only in the cases and 
in the manner prcscribrd by the sovereign. I t  follows that, as the 
Legislature has prescribed in the chapter and section of the Revised 

Code to which reference has been made, an information filed 
(4'78) against a corporation for the purpose of having its franchises 

declared to have been lorfeited by abuse or neglect must be by 
sanction of the General Assembly, or the Governor, or the Attorney- 
General; i t  cannot be filed by any othcr authority or by any other 
officer. There are, indeed, cases in which an information in the nature 
of a writ of quo warranto may bc filed by a solicitor as well as by the 
Attorney-Gencral, but i t  is in consequence of an express provision of 
law to that effect. Thus, when a person usurps an officc, or intrudes 
into it, or is found unlawfully holding or executing it, chapter 95, 
section 101, Rcviscd Code, authorizes the Attorncy-General or a solicitor 
for  the State to institute a proceeding of this kind against him for the 
purpose of trying his right to it. The authority thus given expressly 
to a solicitor, in a particular case, is an irresistible argument to prove 
that he has i t  not in other cases, where it is not only not given to him, 
but expressly conferred upon another. 

The order dismissing the information is affirmed, but i t  is reversed 
as to the costs. I n  a matter of a public nature the officer who acts for 
the State does not pay costs to the other party. S. v. King,  23 N. C., 
2 2 ;  8. 11. Banner, 44 N. C., 257. 

PEE CTTRIAM. Information dismissed. 
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WILLIAM S. MASON v. ALFRED WILLIAMS. 

Where a person purchases a chattel from one who is not the owner of it, 
and it is admitted by the parties, or found by the jury as a fact, that 
the purchaser was induced to make the purchase by the declarations or 
acts of the true owner, the latter will be estopped from impeaching the 
transaction. 

T n o v ~ a  for the conversion of a steam engine, tried before Heath, J., 
a t  Fall  Term, 1860, of WAKE. 

The case was submitted to his Honor and the jury upon the 
following (479 

CASE ABXEED. 

"The title to the engine in question was in James F. Jordan & Co. on 
24 July, 1851, when William D. Cooke, one of the partncrs, conveyed 
his interest therein to P. F. Pescud, as trustee, for sale, etc. On 7 
November, 1851, James F. Jordan, another partner, conveycd his interest 
to one W. 11. Jones, as trustee, for sale, etc. As was understood between 
the parties to these conveyances, the partnership of James F. Jordan 
& Co., which consisted of othcr partncrs besides the two mentioned, was 
still carried on, and so continued to be, retaining the possession of the 
property until i t  becamc insolvent, a t  which time, by assignments, its 
property became vested in the plaintiff, the corporation having convcyed 
the samc in 1855 to one Bencdict, in  payment of a firm debt, who, upon 
6 June, 1856, conveyed i t  to the plaintiff, as trustee, for sale, etc. 
After this, P. F. Pescud, being in his own right, and as agent for Jones, 
about to make sale of thc property, conveycd as above, and not knowing 
that the engine in  question was included therein, was informed by 
Mason that it was so included, and that he ought to sell it, he (Mason) 
having no claim upon it. There was no evidence that the defendant 
had any knowlcdge of this conversation bcfore the sale. 

Pescud, accordingly, a few weeks afterwards, to wit, in November, 
1857, offered it a t  public sale, with the other things, and stated to the 
bidders that his title was good, asking if any one present had any claim, 
but stating he only sold his right to i t  and that of Jones. Mason was 
present within hearing and made no objection. IIe also bid for the 
engine, but i t  was purchased by the dcfendant. 

I t  is admitted that Mason then believed Pescud's title was good; 
subsequently, however, in consequence of the dccision ill Bank v .  E'owle, 
57 N. C., 8, he had reason to change his views, whereupon he madc a 
demand for the engine upon the dcfendant and the latter refused to 
deliver it. 

"It is agreed that unless defendant was tenant in common with the 
plaintiff, or as against thc plaintiff sole owner at the time of the demand 
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, and refusal, there was a conversion before the bringing of'this suit, 
(480) and that if he were tenant in common there was a conversion, sup- 

posing that a claim to the exclusive ownership amounted to such." 
These facts being agreed upon, his Honor charged the jury in favor 

of the defendant, who rendered a verdict for the defendant. Judgment, 
and appeal by plaintiff. 

Fowle for plaintif. 
Phillips for defecdant. 

BATTLE, J. It appears from the agreement of the parties that at the 
time when the defendant purchased the steam engine in  question at  the 
public sale made by Pescud, the plaintiff was the owner of it, but i t  is 
contended for the defendant that the plaintiff, in consequence of his 
declarations and acts, is stopped from asserting his title to the article. 
The argument is that it must be taken either that the plaintiff had 
waived his title and thereby authorized Pescud to sell the article, or 
that he cannot now be allowed to assert it, because it would be a fraud 
upon the defendant to permit him to do so. I n  support of his argument 
the counsel for the defendant has cited and relied upon Bird v. Benton, 
13 N.  C., 179, and Corrzish v. Abingdon, 4 Hurl. & Nor., 549. I n  the 
first of these cases it is held that a sale or pledge of a chattel by a person 
who has no title, in  the presence of the owner and without objection on 
his part, estops him from setting up his title to impeach the transaction. 
I n  the latter case the Court says that if from the actual expressions or 
course'of conduct of one person, the other may reasonably infer the 
existence of an agreement or license, and acts upon such inference, 
whether the former intends that he shall do so or not, the party using 
the language, or who has so conducted himself, cannot afterwards gainsay 
the reasonable inference to be drawn from his words or conduct. 

To evade the force of these propositions, it is insisted for the plaintiff 
that at the time when he spoke to Pescud he was ignorant of his 

(481) own title, as he was also at the sale, and that there was no evidence 
to show that the defendant vas  misled by what he had said or 

done, or that the defendant had purchased the article in question in 
consequence of his declarations or acts. 

The counsel for the plaintiff has, in support of his views, referred to 
West v. Tilghman, 31 N.  C., 163, wherein i t  was decided that though the 
owner of a slave who is ignorant of his title stands by and sees the slave 
sold by a person having no title, and makes no objection, yet he is not 
thereby estopped from asserting his claim. 

We have examined these and the other cases referred to by the counsel 
on both sides, and in  our opinion the true principle to be derived from . 
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thern is this: Where a person purchases a chattel from another who is 
not the owner, and i t  is admitted by the parties or found by the jury as a 
fact that the purchaser was induced to make the purchase by the declara- 
tions or acts of the true owner, the latter will be estopped from ini- 
peaching the transaction; see Pickard 21. Seam, 33 Eng. Corn. L., 117. 
If,  then, in the present case i t  had been stated as an agreed fact that the 
defendant purchased the steam engine in question from Pescud in  conse- 
quence of what the plaintiff told Peseud or in consequence of the conduct 
of the plaintiff at  the time of the sale, we should say that the latter 
could not recover. That fact cannot, however, be inferred by the court 
from anything stated in the casc agreed, and i t  must be left as a question 
for the jury, upon whatever competent and relevant testimony the 
parties may be able to produce on the trial. The case agreed was made 
up i n  the court below, to be "submitted to his Honor and to the jury," 
and his Honor took i t  upon himself to decide a question of fact which 
he ought to have left to the jury, in consequence of which there is error, 
and the judgment must be reversed, and a 

PER CURIAM. Venire  de novo. 

Ciied: X. c., 66 N. C., 567; Lumber Go. v. Price, 144 N. C., 55; 
Xupply  Co. v. Nachim, 150 N. C., 743. 

C. E. NEAL & CO. v. WILMINGTON AND WELDON RAILROAD COMPANY.* 

1. Where freight is carried on a railroad Pram station to station, if  the owner 
is not ready to  receive it at its destination, the duty of the carrier is 
discharged by placing it in the  areh house of the company, without 
giving notice to the owner or consignee. 

2. It is certainly not required of the warehousemen at a railroad station to 
notify consignees, living at  a distance, of the arrival of their goods, 
either through the mails or otherwise. 

3. Where a railroad agent received goods into the company's warehouse a t  
a country station, which was an ordinary wooden house, which he kept 
fastened in the night-time with iron locks, bolts, and bars, also in 
the daytime- in the same manner, it appearing that the agent resided 
200 yards from the warehouse, it was Held, to be ordinary care, and 
that the company was not liable for the loss of the goods by theft. 

Cam for negligence, tried before Bailey, J., a t  Spring Term, 1861, of 
EDGECOMBE. 

*JUDGE BATTZE, being a stockholder in the railroad, took no part in the de- 
cision of this case. 
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The following is the case agrecd between the counsel of the parties: 
The declaration contained two counts: First, against defendant, as 

(( common carriers, and second, as warehousemen." The facts are, that 
about 1 May, 1859, the plaintiffs delivered to dcfcndarlt a box of nier- 
chandisc of the value of $390, a t  Weldon, to be transported from that 
place to Rocky Mount. The goods were transported and delivered in the 
warehouse of deferidant at  the latter place, and on the day after the ar- 
rival, or the second day thereafter, the plaintiffs applied for the box, and 
on examination it could not be found in thc warehouse, but was found, the 
same day, a few hundred yards from the station, broken open and rifled 
of its contents. Tlle warehouse was an ordinary wooden building, such 
as thc company had at  the other stations, except at  Weldon, Qoldsboro, 
and Wilmington, where they are made of brick. The company receives 
large amounts of freight at  this station for persons residing in  Tarboro 

and Nashville and their vicinity. The warehouse usually had in  
(483) i t  goods of considcrablc value, and the company had no watch or 

guard at  night for its protection. The agent resided about two 
hundred yards from the station. The doors of the warehouse were 
secured by locks, bolts, and bars in  thc usual manner at  night, and in  
like manner in  the daytime when the agent was absent. The plaintiffs 
resided and did busincss in Tarboro, about eighteen miles distant, and 
there was a daily mail from Rocky Mount to Tarboro. The company 
did not give notice of the arrival of the goods. The defendant is an 
incorporated company, and has been duly organized. 

I t  is agrced that if the court shall be of opinion that the plaintiffs 
are entitled to recover, judgment shall be rendered for $390, with interest 
from 1 May, 1859, and cost of suit; but if a contrary opinion, judgment 
of noi~suit shall be entered. 

The court bcing of opinion with thc defendant on the case agreed 
ordered a nonsuit, from which the plaintiffs appealed. 

LVO counsel for ~Zain t i f l s .  
R. 3'. Moore for defendant.  

MANJ,Y, J. Thc facts of this case are similar to those presented in 
the case of Hil1iar.d v. R. R., 51 N. C., 434, and our reflections lead u s  
to the same general conclusions. 

Where freight is carried on a railroad from station to station, if the 
consignee or agwt be not ready to receive i t  at  its destination, the duty 
of the carrier is dischargcd by placing i t  in the warehouse of the com- 
pany, for there is no usage or rule of law which requires the company's 
servants to deliver elsewhere than a t  the station, and from thc nature of 
this mode of transportation, it is impracticable to give notice prior to 
the necessary discharge of the freight. We think, therefore, the duty of 
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the company as a cornmon carrier is fulfilled when the packages are 
placed in  the warehouse of the company (110 person being present to 
receive them), without giving notice to the consignee or agent. 
The exigencies of transportation by steam require this. (484) 

Other duties then devolve upon the company, viz., those which 
appertain to a bailment for transportation. The point first occurring 
i n  this view of the case is whelher the duty to notify owners or con- 
signees belongs to this particular kind of trust. We do not think i t  
necessary to discuss how this may be in all cases. I n  the particular one 
before us it was not, as we conceive, the duty of the company. The 
party by whom the package was owned and to whom i t  was directed 
resided a t  the distance of eighteen miles from the station, and had no 
agent a t  the place. I t  cannot be that thc warehousemen of the com- 
pany were required to notify through the mail. The great number and 
variety of articles transmitted by this mode of conveyance through our 
country would make such a duty extremely burdensome, if not impracti- 
cable. What may be the rights of the consignees residing at  the station 
we leave undecided. Those who reside at  distances, making communi- 
cation inconvenient except through the mails, are not entitled to notice. 

The remaining question presented by the case, in the point of view 
we are now considering, is whether the company as warehousemen took 
the proper care of the packages i n  question. Ordinary care is what is 
required, and this is defined by a recent elementary treatise (Story on 
Bailments, see. 41) to be "that which men of common prudence, 
generally exercise about their own affairs in the age and country in 
which they live." We have attentively considered thc facts bearing upon 
this inquiry, and conclude there is nothing to show a want of requisite 
care. The house is of the kind used by prudent mcn to store things of 
value. It is secured by fastenings appropriate to such buildings-is 
kept by an agent, who resides a short distancc from i t  and who closed 
i t  by its fastenings at  all times, both night and day, when he was absent 
from it. This satisfies the definition of ordinary care. There may be 
conditions of a city or other community making a night-watch a proper 
safeguard, but thcrc is nothing in the previous general history 
of our country places or in  the proofs respecting this particular (485) 
locality which induces us to think that i t  was demanded there by 
the requirements of ordinary care. 

Upon the whole casc, we concur in  the opinion of the court below, 
and the judgment of nonsuit should, therefore, be 

PER CURIAM. Affirmed. 

Cited: Turrentine v. R. R., 100 N. C., 386; Daniel v. R. R., 117 
N. C., 603; Lyman v. R. .R., 132 N. C., 725. 
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CEPHAS HUDSON v. ANSON CRITCHER. 

The existence of a claim in equity is a sufficient consideration for a promise 
to pay money or any other thing, and such promise may be recovered 
in an action at  law. 

~ZSSUMPSIT tried before Bailey, J., at Fall  Term, 1861, of GRANVILLE. 
The declaration containcd two counts, one for the price of two slaves 

Jack and Friday, which plaintiff had sold to the defendant, and for 
which he promised to pay the sum of $287.25; the other, the common 
count in  assumpsit. 

One Paschal1 testified that on 10 June, 1856, the plaintiff and defend- 
ant  came to him and asked him to make a settlement bctween them, 
stating that prior to that time, to wit, about 16 January, 1856, the plain- 
tiff had sold to the defendant two negro slaves, named Jack and Friday; 
that he then made a statement of accounts betwecn the parties upon 
their statements of debt and credit, and that there was a balance in 
favor of the plaintiff of $287.25, thc price of the slaves, which balance 
the defendant promised the plaintiff that he would pay, and at  the, 
same time he (defendant) made a writing in these words: 

"To Hudsorl-Balance, $287.25"; and handed i t  to the witness 
(486) to keep as a memorandum of the amount of said balance. 

The defendant then produced and proved two bills of sale, under 
seal, dated 16 January, 1856, for Jack and Friday, in which the pay- 
ment of the full price was acknowledged. 

The defendant insisted that the plaintiff was estopped by these bills 
of sale, and that the debt was entirely taken away, and there was no 
consideration for the promise to pay thc money sued for. His  Honor 
being of this opinion, so instructed the jury, who found a verdict i n  
favor of the defendant. The plaintiff excepted to the charge of the 
court, and appealed from the judgment rendered on the verdict. 

N o  counsel for plaintif. 
B. P. Moore for defendant. 

MANLY, J. An acknowledgment in a bill of sale under seal, or in 
a deed, of the reception of the consideration money is, in gencral a bar 
to any action at  law for the same. This was very properly recognized 
by his Honor below as an established principle. But there remains, not- 
withstanding in foro conscianticr, a claim which a court of equity will 
enforce. I t  is something more than a mere moral obligation. This was 
decided in Crawley v. Timberlake, 36 N.  C., 346. 

I t  is also settled that an equitable demand is a sufficient consideration 
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Cox v. Cox. 

to support a t  law a ~ r o m i s e  to pay; Lowe v. Weatherley, 20 N. C., 212; 
Noblet v. Green, 13 N. C., 517. When, thcreforc, partics between whom 
there is an unsettled demand of this nature come to an account and strike 
a balance which the indebted party promises to pay, thc equitable is 
converted into a legal demand and may be recovered by an action at 
law upon the promise. Tho accepting of such a promisc and the conse- 
quent abandonment at  that time of furtlrcr strife or litigation in respect 
to the claim, is the consideration. Without intimating any opinion upon 
the mrrits of the plaintiff's case in this view of it, we think i t  
ought to have been presented to the jury. (487) 

Promises upon equitable considerations seem to have becn 
maturely considered by the English judges in  bane, in  19awlces v. 
Saunders, 1 Cowper, 289, and we refer to it for a corroboration of the 
judgment of this Court in  Lowe v. Weatherley and Noblet v. Green. I n  
the English court the question arose in Bn action upon the promise of 
an executor having assets to pay a legacy; this was held to be a promise 
obligatory a t  law. The general doctrine of moral and equitable con- 
siderations is discussed, and there is  a concurrence of opinion to the 
extent that a present demand in equity is a consideration sufficient to 
support a promisc in  an action a t  law brought upon it. There 
should be a 

PEE CURIAM. Venire de novo. 

Cited: Lawson v: Pringle, 98 N. C., 452. 

E S T H E R  COX v. JOHN COX. 

A court cannot strike out an entry of a compromise in a suit and order it 
for trial because it has been imperfectly entered, or because it has not 
been performed. The proper way is to amend, nunc pro tnnc, so as to 
make the record speak the truth, and then to enforce the performance 
of the compromise by attachment or other means usual is such cases. 

APPEAL from an interlocutory order at  DAVIDSON, made by Saunders, 
J., in a suit pcnding in that court for a divorce. 

The parties in the case having compromised on certain terms, an entry 
was made on the docket in these words, to wit: "Compromised and dis- 
missed at  cost of thc defendant, provided the cost is paid." At the 
nexl term thereafter i t  appearcd that the cost was not paid, and the 
plaintiff's counsel movcd that the cntry be stricken out and that 
the cause stand for trial on the docket. To sustain this motion, (488) 
he produced several affidavits showing that a part of the compro- 
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mise was that the plaintiff was to be restored to her home, and was to 
be well treated and provided for by her husband; he also urgcd the non- 
p a p e n t  of the costs as one of the grounds for sctting aside the entry. 

The dcfcndant filed his own affidavit, not denying the terms of compro- 
mise as alleged by the plaintiff, and insisting that lie has been nxdy  and 
wiIling to perform it as stated by her, and giving reasons why the plain- 
tiff had not returned home, and also why the cost had not been paid. 

The Superior Court, on consideration of the motion and the facts dis- 
closed, made the following order: "It appearing to the satisfaction of 
the court that the entry made by the clerk upon the trial docket did 
not contain the full and true terms of the compromise and agreement in 
said case, that said defendint has not complied with the said compromise 
and agreement, i t  is ordered that the case stand for trial a t  the next 
term of this court." 

From which order the defendant prayed an appeal to the Supreme 
Court, whicl~ was allowed. 

Kitlrcll and Mil ler  for p l a i n t i f .  
G o ~ r e l l  for 'defendant.  

MANLY, J. This is an appeal by leave from an interlocutory order 
of the Superior Court for Davidson. Pending a suit between the parties 
for a divorce, a compromise was agreed upon and partlg entered of 
record, some of the conditions of the compromise being omitted. At 
the term next after the compromise evidence was laid before the court, 
by affidavit, of the omission above stated and of the non-performance 
generdly of the conditions ; whereupon the court ordered what was upon 
the record to be stricken out, and the case to stand upon the docket for 
trial. 

We think this order cannot be supported, becausc of defect of power 
in thc court. Compromises put a speedy end to contentions and, 

(489) therefore, commeud themselves to the favorable regard of the 
courts. They are entered of record, and may be enforced by 

rules upon, the respective partics to perform, and by attachments, if 
need be. The courts cannot unmake any more than they can make them 
a t  pleasure; but will see that they are properly entered upon the records, 
when made, and faithfully carried into execution, if practicable. With- 
out discussing the powers which the court might have over such compro- 
mises in certain states and conditions of them, i t  is sufficient to say 
that neither the imperfect state of the record nor the neglect of one 
party to perform and the consequent dissatisfaction of the other, would 
furnish the court with an  occasion for the exercise of a power to 
abrogate. 
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This disposes of the question before us and shows that ihcrc is error 
in the order appealed from. The proper course would Ilavc been to 
amend the record as to the terms of the compromise nunc pro tune, SO 

as to make i t  speak tlie truth, and then to compel its performance by the 
exercise of such powers as are usual and proper with the court to enforce 
its rules. The powers of amendment arc unquestionable, and the powers 
to enforce are also rlear; Freeman v. M o w i s ,  44 N. C., 28'7; Kirlcland 
v. Mang7~m, 50 N. C., 313. 

We take this occasion to reafirm that we interfere with no discre- 
tionary power of tlie Superior Court. The order complained of does 
not lie within the Court's discretion, but is a mistaken exercise of power. 

PER CURIAM. Reversed. 

DOE ON THE DEMISE OF DANIEL FOUST v. G. W. TRICE ET AL. 

1. One who comes in as  landlord to defend a n  action of ejectment cannot 
object that  no notice to quit has been given to the original defendant. 

2. The act of 1861 (second extra session), chapter 10, section 4, did not 
affect questions as  to the continuance omf causes coming before a court 
whose sittings commenced upon Monday of the  week during which 
the act was ratified. 

3. An occupant is incompetent t o  give evidence for the defendant in  a n  
action brought to recover the land of which he is in  possession. 

4. The declarations of an occupant as  to the manner i n  which he came into 
possession of the land in question are  competent a s  evidence against 
the defendant in  an action of ejectment. 

E.TKCTMENT tried before Bailey, J., a t  Fall  Term, 1861, of ORANGE. 
Tlie case was called on Thursday of the term, when the defendant 

allcgcd he was not ready for lrial and prayed a continuance-first, for 
the absence of James Pender, the occupant of the land in  dispute, who 
was detained from court by sickness; that lie expected to prove by 
Pendcr that he never was the tenant of Foust, the lcssor of plaintiff, but 
was in fact and in truth the tenant of the defendants; that he was 
carried on the land by the force and fraud of one Hugh Kirkpatrick, 
and that being there, Ire became the tenant of the defendants before this 
suit. The court ruled that Pender was not a competent witness if 
present, for which the defendant excepted. Second, for the want of the 
evidence of one Wm. G. George, which was set forth in the affidavit and 
admitted by the plaintiff. The lcssor of the plaintiff exhibited no title, 
but alleged that James Pender, the occupant of the land, was his tenant, 
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and insisted that the defendants, who were admitted to defend as land- 
lords of Pender, were estopped to deny his (plaintiff's) title. H e  called 
as a witness the aforesaid Hugh Kirkpatrick, who testified that he 
rented the land in question from the plaintiff's lessor in  the last of the 
year 1853 or the first of 1854; that he was to give as rent one-third of 
the produce of the then cleared ground, and if he cleared new ground, 
was to have the product of that rent free for two years; that he did 

not clear any new ground, but cultivated the cleared land or part 
(491) of i t  during 1854-55 and '56; that a t  the end of 1856, he gave up 

the privilege of clearing, and agreed for the year 1857 to rent 
only the cleared land; that a t  some time during his lease, he could not 
say when, but which other testimony fixes to have been 17 January, 
1854, he carried James Pender from a house where ho (Kirkpatrick) 
had a lease, upon the land in dispute, put out from his wagon the family 
and goods of the said Pendcr, in the woods, about twenty yards from a 
road, one-fourth of a mile from the clcared land, and then told said 
Pender that he might stay there, rent free, as long as he had anything to 
do with the land; that Pender gave his assent to this, and witness's 
negroes assistcd him in  setting up forks and constructing a sbelter, 
under whicl~ his family staid until they cut logs and built a cabin near 
by, i n  which they had ever since resided; that Pender soon after cleared 
a patch of land for a garden, which he had ever since cultivated, but 
had never paid any rent. 

The plaintiff then offered to prove the declarations of Pender, while 
in  possession of the land, to the effect that Kirkpatrick carried him upon 
the land by his own conscut. This was objected to by the defendants, 
but admitted by the court. The defendants offered to show title in 
themselves, which was objected to by plaintiff and ruled out, and defend- 
ants' counsel excepted. 

The defendants produced evidence tending to show that l'ender was 
carried on the land by force and fraud, and did not agree to hold the land 
from Kirkpatrick or Foust. 

The defendants' counsel moved the court to instruct the jury that, cven 
if Kirkpatrick was believed, this adion could not be maintained because 
i t  was brought prior to the year 1857. 

Secondly, that the defendant Pender was entitled to notice to quit, 
or a demand of possession, before the action could be maintained, of 
which there was no evidence. 

Hi9 Honor instructed the jury that if Kirkpatrick was believed by 
them the plaintiff was not entitled to recovcr, but if they believed, 

(402) from his evidence, that Ycnder went to occupy the land under 
him, or that after he went upon the land he conscntcd to remain 
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there under Kirkpatrick, the plaintiff was entitled to recover, provided 
they believed that at  the end of the year 1856 Rirkpatrick had given 
up the woodland and taken a lease for the cleared land only, for the year 
1857, and if this were so this action could be maintained and there was 
no necessity for a demand of possession or notice on Pender to quit. ' 
Thc defendant's counsel again excepted. 

Verdict and judgment for plaintiff. Appeal by defendants. 

Phil l ips  for p l a i n t i f .  
Graham for defendants. 

MANLY, J. Kirkpatrick, a t  thc beginning of 1854, entered on the land 
as the tenant of Foust, undcr an agreement that he was to hold for an 
indefinite time the whole tract, paying as rent a part of the crop each 
year made on the cleared land, and was to 2lave any land that he should 
clear, rent free, for two years. This certainly made Kirkpatrick a tenant 
from year to year. I Ie  afterwards put Pendcr in possession of a part 
of the woodland under an agreement that he might stay there as long as 
Kirkpatrick had any interest in  the land. Pender built a cabin and 
cleared a small patch and became the assignee of Kirkpatrick, in  respect 
to the land of which he took possession, and was thus a tenant under 
Kirkpatrick, holding from year to year so long as Kirkpatrick's tenancy 
under Foust might continue. The question is, How was Pender affected 
by the fact that in 1856 Kirkpatrick agreed with Foust to give up his 
tenancy in  respect to the woodland, and hold only the cleared land? I n  
respect to Rirkpatrick, hc had become a tenant from year to year, 
entitled to six months' notice to quit, and Kirkpatrick held in the same 
way under Foust, and had a right to assign or makc any sublease of the 
same estate. It follows, as we think, that the agreement mado 
by Foust and Rirkpatrick, could not have the effect of determin- (493) 
ing the estate of Pender and converting him into a wrong-doer 
or a tenant at  sufferance, liable to be subjrcted to the cost of an action 
without notice of any kind. On the contrary, our opinion is that thc 
effect of the sublease was to communicate to Pender a right to havc the 
same notice from Foust that Kirkpatrick was entitled to, or, a t  any rate, 
to reasonable notice, so as to give him time to remove from the land 
before he was liable to an action. I t  would scem, therefore, if Pender 
had defended the action and put his defense upon the want of notice, 
i t  would havc been an answer to the action; but as he does not defcnd, 
and Trice makes the defense for him, and is allowed to do so upon the 
ground of being his landlord, the case is said to be altered. The appli- 
cation on the part  of Trice to be allowed to defend in the place of 
Pender presupposes that Pender is the tcnant of Trice; so that Pender 
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having entered as the tenant of Foust must, on this presumption, have 
attorned or turned over to Trice, whereby he disclaimed or disa- 
vowed his tenancy under Foust, and thus put himself in  the wrongg, and 
dispensed with the necessity of notice. 

Upon the first presentation of this question to us, we are inclined to 
the opinion that as a landlord who defends in place of his tenant is only 
allowed to make such defense as the tenant could have made, and is 
concluded by any matter which would have concluded the tenant, Balfou~ 
v. Davis, 20 N. C., 443, so he should be allowed to make every defense 
which the tenant could have made had the landlord not interposed. But, 
upon further consideration, our opinion is that the point is with the 
plaintiff. 

I f  we suppose Trice had not applied to defend in  the place of Pender, 
but Pender had made defense himself at  the trial, in reply to his defense 
for want of notice the plaintiff had proved that before the action was 
commenced Pender had accepted a lease from Trice and agreed to be- 

come his tenant, such proof would certainly have dispensed with 
(494) the necessity of notice. 

I f  we allow Trice, in defending the action as landlord, to be 
neither more nor less restrained than Pender would have been, i t  will 
follow that the application to be allowed to defend as landlord, and his 
being on that ground, allowed to defend in place of Pender, concluded 
the fact, as against him, that Pender had accepted a lease from, or had 
otherwise attorned and agreed to hold under him, and Foust was thereby 
dispensed from the necessity of notice. That is to say, dispensed by 
reason of such supposed disclaimer of tenancy under Foust; Archbold 
Landlord and Tenant, 53, Law Lib., 225. 

On this ground, therefore, the holding of the court below on the 
principal point in the bill of exceptions is supported. 

Upon the other points, we think the ruling of the court was also 
correct. There is nothing in  the motion for a continuance to withdraw 
its decision from the ordinary discretion of that court, unless it be the 
statute of 1861-62, extra session, chap. 10, sec. 4 ;  and that turns out, 
upon examination, not to apply to it. The chapter of the statute in 
question was in force from and after its ratification, i. e., after 11 Sep- 
tember, 1861. The court began its session on 9th of the same month, and 
all acts of court by the doctrine of relation stand as if done on that day. 
There is no reason for excepting the acts of the court now in  question 
from the operation of this doctrine. Therefore, although the order of 
court was not made until the 12th) i t  related back to the 9th, and was 
not affected by the statute. Parley v. Lea, 20 X.  C., 307. 

We are also of opinion that the court properly held that Pender, in 
case he had been present, would not have been a competent witness for 
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the defendant. As tenant in posscssion, he was directly interested in 
defeating plaintiff's recovery; for the lcgal sequence of such recovery 
wonld be the eviction of the tenant from the land. 

I'ender's cor~tinuing in  possession of the land warranted dso  the r u l ~ n g  
of the court upon the admissibility of his dcclaratious in regard 
to the nature of his possession. The priuciple of a person in  (495) 
possession being heard, through his declarations, to explain thc 
act of possession, is now ~xtensivelg applied, as will be seen by reference 
to the cascs cited in second edition of 18 N. C., 267, in a note to Askew 
v. Reynolds  and in Marsh  v. I Iampton ,  50 N.  C., 382. 

The circumstances under which the declarations were made may not 
entitle them to much weight, but their admissibility and credibility are 
quite diffcront questions, and triable, generally, by different tribunals. 

PEE CURIAM. Affirmed. 

Ciled:  W l z i s s ~ n h u n t  v. ,Tones, 18 N.  C., 363 ; Clifton v. W y n n e ,  81 
N. C., 162; V u g h a n  v. Parker,  112 N.  C., 101. 

Don ON TIIE DEMISE OF "JOHN DOBSON v. JA,MES FINLEY 

1. Where the second call of a boundary is clearly established, the first may 
be ascertained by running the course reversed and measuring on it 
the distance called for. 

2. A commission to take a deposition that recites that it issued from the 
"supreme" court of McDowell County, for a snit pending in McDowell 
Superior Court, authenticated by the signature of the clerk and seal 
of the Superior Court of McDowell County, is so palpable a misprision 
as to authorize it to be regarded as a commission issuing from the 
Superior Court. 

3. Where a white ---- was called for as a corner, and a white oak was 
pointed out nearly in the course, by a marked line leading to it, and 
by other circumstances, it was Held, a proper question to be left to 
the jury, whether the white oak was the corner intended. 

EJECTMENT tried before O s b o m ~ ,  J., at Fall Term, 1860, of Mc- 
DOWELL. 

Tl~e lessor claimed title as the heir-at-law of one Dobson, and ex- 
hibited a grant to his ancestor, bearing date 18 Drcenlber, 1799. The 
controversy was as to the location of the grant. It called for two 
pines on Beard's line on the south side of a hill, and running west (496) 
one hundred and sixty (160) poIes to a pine, Thomas Young's 
corner; thence south, crossing the maple swamp branch, 100 poles to a 
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white -- ; thence 160 poles to a pine, Templeton's corner; thence 
north, to the beginning. 

It was in proof that the beginning corner could not be found, and that 
Beard had no land a t  the place where it is alleged to l~ave  stood; but 
there existed a hill, and on the south side of it there were several pine 
stumps and decayed pine timber; running thence 160 poles, the line 
reached a pine, which was the corner of a tract formerly owned by 
Thomas Young and one Tate as tenants in  common, and running thence 
south one hundred poles, no white oak or other object answering as a 
corner was found; but varying the course a few degrees to the west, and 
extending the line 40 poles, a marked line was found crossing the maple 
branch, some of the trees on which being blocked, the marks corresponded 
i n  age with the grant, and a white oak was reached marked as a corner, 
but which was not blocked; i t  stood very near, but on the opposite side of 

pine 160 p. w. 9 pi% , 
T. Young's 
corner. 

I z 
P 

6: - 

a drain which in winter afforded running water but in summer was dry. 
In  order to show that the pine was known as Thomas Young's corner, 

the plaintiff introduced a grant bearing date in 1798, to one 
(491) Beard, for an adjoining tract of land, one of ,the calls of which 

was for a pine, Thomas Yourrg's corner, which it was proved was 
the samc pine contended for by the plaintiff, as being i n  his survey. 
This deed was objected to Iny dcfcudant, but admitted by the court. 
Deferidant excepted. 

The lessor of plaintiff also offcred in  evidence the deposition of one 
Evans. The commission under which i t  was taken recited that the same 
was taken under an order from the "Supreme" Court of McDowell 
County, and i t  lacked thc ordinary attesting clause of the clerk, but i t  
named the suit, and it was signed by the clerk of the Superior Court of 
McDowell, and was under the seal of that court. Thc defendant's coun- 
sel objected to thc admission of this deposition, but the court overruled 
the objection, and the defendant again excepted. 
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Evans testified that for many years he had owned and lived on the 
adjoining tract to that in  controversy; that he kncw the pine corner 
and for many years it had been known as Thomas Young's corner, 
and that there was an old marked line from tho pine to the white oak, 
and that the white oak was the corner of the Dobson grant. 

The defendant contended that as the call in the grant did not designate 
the white oak or any other natural object as the corner, but called for 
a course south and a distance of 100 poles, the plaintiff was restricted 
on that line to course and distance, and called on the court so to instruct 
the jury. 

But his Honor charged the jury that i t  was necessary that the lessor 
of the plaintiff should prove to their satisfaction that his grant was 
located as he contended; that though the beginning corner had not been 
proved, yet, if they believed that i t  had existed at  thc south side of the 
hill, they would so find, and for this purpose they might consider the 
testimonv which had been introduced to establish the second corner of 
the g r a i t ;  that if they believed from the proof that the pine was 
Thomas Young's corner as called for in the grant, and then measuring 
the line as the surveyor testified, i t  would extend to the south side of the 
hill, and, notwithstanding the imperfect description, that the line 
of the grant was the marked line proved to exist, and that the (498) 
white oak was the corner of the grant, they might find i t  to be so. 
Defendant's counsel again excepted. 

Verdict and judgment for plaintiff. Appeal by defendant. 

Phillips for plaintiff. 
No counsel for d e f e n h t .  

PEARSON, C. J. We concur in  the opinion with his Honor in the 
court below upon all the points which are presented in the statement 
of the case. 

1. Supposing the pine to be established as the second corner, could 
the first, a beginning corner, be located by reversing the course and 
measuring the distance called for, from the pine back-that is, on the 
reversed course? His  Honor ruled that the beginning corner could be 
iixed in this way; we agree with him. I f  the second corner is fixed, i t  
is clear, to mathematical certainty, that by reversing the course and 
measuring the distance, you reach the first corner; so there is no question 
about overruling either course or distance by measuring the line, and 
the  object is to find the corner by observing both course and distance. 

2. The deposition of Evans was properly allowed to be read; the word 
C L  supreme" being evidently a misprision of the clerk, instead of "supe- 

rior." This is  palpable ; because there is no supreme court in  McDowell 
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County. The signature of the clerk and his seal of office gave full proof 
of the authenticity of the commission. 

3. Wo concur in the opinion that in  order to establish "the pine" as 
a corner by reputation, the call in  Beard's grant, issued in  1798, was 
competent evidence, and, indeed, was the strongest sort of evidence to 
show that "the pine" was known as Thomas Young's corner ; and we were 
at  a loss to see on what ground the evidence could be objected to, but we 
are told, on the argument, that the objection was, that i t  did not appear 

that the grantee, Heard, or the surveyor were dead, and so that this 
(499) recital in  the grant, which must be considered as "hearsay evi- 

dence," coming either from thc one or the other, was not compe- 
tent. The misapprehension proceeds from not distinguishing between evi- 
dence by reputation and hearsay evidence, as i t  is called. It is settled 
that both kinds of evidence are competent in questions of private 
boundary in this State; although in England i t  is confined to questions 
of public boundary-that is, the lines of parishes and counties and the 
like matters of public evidence. In the latter, to wit, hearsay evidence, i t  
is necessary as a preliminary to its admissibility to prove that the person 
whose statrrneut i t  is proposed to offer in evidcnce is dead; not on the 
ground that the fact of his being dead gives any additional force to the 
credibility of his statement, but on the ground that if he be alive he 
should be produced as a witness; whereas, i t  is manifest that in respect 
to evidence by reputation, this preliminary question cannot arise; there- 
fore, proof of reputation, that is recitals in  old deeds and grants, 
inscriptions on monuments, and the like, has always been deemed compe- 
tent, without inquiring as to whether the parties to such deeds and grants, 
or the man who ingraved the inscription are living or dead, for the fact 
itself tends to establish the reputation, or received opinion, in regard 
to the particular matter; for instance, in our case the fact that is 
recited in a grant to Beard issued in  1798 that this pine is Young's 
corner, is evidence that the pine was known and admitted to be Young's 
corner, which is what is  treated of in the books as establishing a 
boundary by reputation, and differs greatly from "hearsay evidence." 

4. The call for a white ---- , with a blank as a corner, does not 
present a question of ambiguity of description, but of an imperfect 
description; in  which case, if the description can be made perfect by 
an implication furnished by the context of the instrument, the omission 
may be supplied without further proof; as a legacy of 300 is given to 
a daughter, to be paid out of the.proceeds of the sale of a tract of land, 

the court, from the context, supplied the omission of the word 
(500) "dollars," and so made the description perfect. I n  our case, there 

is nothing in the dced to enable the court to infer what sort of 
a corner was intended; a white oak, or white ash, or white pine; so, 

380 



N. C.] JUNE TEltM, 1862. 

without further aid, the omission could not be supplied, and the course 
and distance would govern. But we agree with his Honor that the 
existence of marked line trees, crossing the maple branch, beyond the 
point where the distance gave out, which, whcn blocked, corresponded 
in  age with the grant, and that at  the point of intersection of the course 
of the second line and the reversed course of the third line, a white oak 
was found marked as a corner for the coming and leaving line, in respect 
to which no practical surveyor can be mistaken, were facts proper to be 
submitted to thc jury, on which to warrant them in coming to the con- 
clusion that the white oak was the corner, and in that way supply the 
omission in the description. 

PEE CURIAM. No error. 

Cited: Mixell v. Simmons, 79 N.  C., 193; Whitehurst v. Petti- 
pher, 87 N. C., 180; Dugger v. McXesson, 100 N.  C., 10; Shaffer v. 
Gaynor, 117 N.  C., 19 ; Tucker v. Satterthwaite, 123 N. C., 532 ; Westfelt 
v. A d a m ,  131 N.  C., 382; cowles v.  Lowin, 135 N. C., 491; Y o w  v. 
Hamilton, 136 N. C., 358; Marshall v. Corbett, 137 N.  C., 558; 1Iemp- 
hill v. Hemphill, 138 N. C., 506; Lindsay v. Austin, 139 N.  C., 467; 
Bland v. Beasley, 140 N.  C., 631; Land Co. v. Lang, 146 N.  C., 314; 
Hanstein v. Perrall, 149 N. C., 243 ; Lamb v. Copeland, 158 N.  C., 138 ; 
Bank v. Whilden, 159 N.  C., 281; Riclcs v. Woodnrd, ib., 649; Sullivan 
v. Blount, 165 N.  C., 11 ;  Byrd v. Spruce Co., 170 N. C., 434; Lumber 
Co. v. Hinton, 171 N.  C., 31. 

I * *  Hon. JOIIN M. DICK, one of the judges of the Superior Courts, 

died since the last term of this Court, and Hon. TIIOMAS EU~BIN, JR., 
was appointed by the Governor and Council of State to fill his place, 
ad interim. 
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ABATEMENT, PUEA IN. Vide Endorsement, 2. 

ACTION. Vide Contract, 7. 

ACTION AGAINST SHERIFF FOR MONEY COLLECTED. 
The right to bring an action on the  case against a sheriff for money 

collected by virtue of his office is  expressly reserved in the act of 
Assembly (Rev. Code, ch. 78, sees. 1 and 2 ) ,  giving a n  action of debt 
on his official bond for the same cause of action. Pagan v. William- 
swn, 433. 

ADMINISTRATION. 
1. Debts on a deceased person, assigned to one after the death of such 

person, do not constitute the assignee such a creditor a s  to entitle 
him to administration under the  second. section of chapter 46 of 
the Revised Cmode. Pearce v. Gastrix, 71. 

2. Where a n  administrator with a will annexed died, having in his  
hands money arising from the sale of land, decreed to be sold for 
the payment of debts, being a surplus over and above the sums re- 
quired to  pay such debts, which money belonged, by law, to persons 
to  whom the land was devised, i t  was Held, that  the administrator 
de bonis non cum. tes. an. of the original intestate was the proper 
person to bring suit for such money, and not the devisees. Latta 
v. Rncs.9, 111. 

3. Moneys paid by an administrator for the support of his intestate's 
minor children a re  not proper vouchers for him in the settlement of 
such estate. Ibid. 

4. Wherever a deceased person has left a will and omitted to  appoint a n  
executor, or the person appointed has refused to qualify, the court of 
ordinary has a discretionary power to appoint any proper person 
administrator with the will annexed. SuttZe v. Turner, 403. 

ADVANCEMENT. 
Where a parent put a slave into the possession of his child, with a n  in- 

tention to make a n  advancement, but afterwards changed his mind 
and took it back, i t  was Held, that  the law implied no obligation on 
the part of the parent to pay for keeping, feeding, and clothing the  
slave. Hedrick v. Wagoner. 300. 

AMENDMENT. 
1. All courts have the inherent power to  revise and amend their records, 

and make them conform to the truth. Ashe v. Streator, 256. 

2. The power of the county courts t o  amend their records is a discre- 
tionary power, subject to the revisal of the Superior Court on a n  
appeal; but the Supreme Court has no power to examine into the 
correctness of the exercise of such discretion i n  the courts below. 
Ibid. 
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3. Where, however, the Superior Court erroneously decided that  a county 
court had no power to make an amendment, i t  was Held,  that  this  
Court, on appeal, would correct such error. lb id .  

4. Where a verdict was rendered for more than the amount claimed i n  
the writ, in  a case where the measure of damages was certain and 
there was no certain criterion by which to show a mistake or mis- 
apprehension, i t  was Held,  not proper to  allow an amendment of the 
writ. Ashe  v. DeEosset, 240. 

V i d e  Compromise. 

ADVERSE POSSESSION. V i d e  Statute of L,imitations~, 1, 5 

AFFIDAVIT IN ORDER TO BE ALLOWED TO PLEAD. V i d e  Ejectment, 3. 

ALLEGATltONS IN A PETITION Vidle Pleading, 6. 

ALIAS WRIT. V i d e  Statute of Limitations, 2. 

APPEAL. 
1. No appeal will lie from the county to  the Superior Court which must 

necessarily be ineffectual for the purpose for which i t  was prayed. 
Clark v. Latham,  1. 

2. Where a court refuses to quash a defective indictment, upon the ground 
tha t  they deem i t  sufficient, a n  appeal will lie, and the  judgment 
will be reversed and the cause sent back, that  the court may prd- 
ceed with the motion according to its discretion. S. v. Brannen, 208. 

3. One who is not a party to a bill in  equity cannot appeal or petition 
to rehear or file a bill for a review. Thowbpson v. Cox, 311. 

V i d e  Amendment, 3;  Practice, 6. 

APPEAL BOND. 
1. Where, upon an appeal from, the county to  the Superior Court, the 

suit pended for three terms in the latter court, when a motion was 
made t o  dismiss the appeal for defects in  the appeal bond, i t  was 
Held, that  the appellant might, a s  a matter of right, file a sufficient 
band, and prosecute his appeal, and that  the order of the court be- 
low dismissing the appeal was a proper subject fo r  the revision of 
this Court. March v. Qrifitk, 264. 

2. Appeal bonds sent from the county to the Superior Courts a re  made 
by sections 1 and 10, chapter 4, Revised Code, a par t  of the record 
sent up, and cannct be questioned by plea and proof, a t  the instance 
of the sureties. W k t e h e a d  v. Bmith ,  351. 

APPRENTICE. V i d e  Assault and Battery. 

ARBITRATION. 
1. Where a n  arbitrator disposes of matter which was referred to  him, 

and also of matter not referred, and the  two are in'their nature 
separable, it is  the duty of the court to give judgment for that  which 
is within the terms of the submission, and reject that  which is with- 
out. Gri f i t h  u. HadEey, 82. 
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2. An arbitrator has no right to  award himself a fee for his services, un- 
less the power to do so is expressly contained i n  the submission. Ibid. 

Vide ,  Costs, 2. 

ARSON. 
1. The willful and malicious setting fire to the house of another, the burn- 

ing of which is only a misdemeanor, will become a capital felony if a 
dwelling-house or barn, with grain i n  it, is thereby burnt, where 
such burning is the probable consequence of the first illegal act. 8. u. 
Laughlin,  354. 

2. Upon a n  indictment for the felonious burning of a barn with grain or 
corn i n  it, a prisoner cannot be convicted upon proof that  he burnt 
a crib with corn in  it. Ibid. 

3. A house 17 feet long and 12' wide sitting on blocks in  a stable yard, 
having two pooms in it-one quite small, used for storing nubbins 
and refuse corn t o  be first fed to stock, and the other used for stor- 
ing peas, oats, and other products of the farm-is not a barn within 
the meaning of the statute, Rev. Code. ch. 34, sec. 2, the burning of 
which is  made a felony. 8 .  v. L a u g h l ~ n ,  455. 

4. A house 18 feet long and 15 feet wide, built of logs notched up, the  
cracks covered inside with rough boards, roofed with rough boards, 
with a good plank floor, and a door about 4 feet high, containing, 
a t  the time of the burning a quantity of corn, peas, and oats, though 
the only building on the farm used for storing the crop, is not a 
blarn within the meaning of the statute, Rev. Code, ch. 34, see. 2. 
S .  v. Jim. 459. 

ASSAULT AND BATTERY. 
One to whom a free negro is hired by a court for the payment of a fine 

(Rev. Code, ch. 107, sec. 75) has no right to beat him for an unlawful 
object, or of malice. S. v. Norman, 220. 

ASSETS. V i d e  Judgment Against an Administrator; Sale of Land. 

ATTACHMENT. 
1. The meaning of the statute, Revised Code, ch. 7, secs. 27 and 28, con- 

cerning liens on vessels for repairs, etc., is that  the attachment 
given for the enforcement of the lien must be issued so a s  to have 
the vessel seized before she is allowed to depart from the port or 
place of repairs. Harrington v. Schooner Hugh Chisholm, 4. 

2. Where a n  attachment was sued out against the owner of a vessel, 
under chapter 7, sections 27 and 28, Revised Code, i t  was held that  
a prosecution bond made payable to the "owner" of the vessel by 
that description was sufficient. B r y a n  v. Enterprise,  260. 

3. Chapter 7, section 6, Revised Code, authorizing the sale of perishable 
articles levied on under an attachment, applies only to cases of orig- 
inal attachment, and not to those against vessels authorized by sec- 
tions 27 and 28, chapter 7, Revised Code; and i t  was Held, therefore, 
that a sale by the sheriff of a vessel so levied on under this act was 
void and did not disccmtinue the suit. Ibib. 
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ATTACHMENT FOR CONTEMPT. 
Where a person was appointed by court a commissioner to sell a slave 

for partition, and the surety by him, although reputed gcod 
a t  the time of the sale, turned out to be insolvent before the note 
could be collected, it was Held,  that  an attachment for a contempt 
for not paying the money into the court under a rule for that  pur- 
pose was not a proper remedy, if, indeed, there were any. Pritchard 
v. Oldhanz, 439. 

AUCTION SALE. V i d e  Statute of Frauds. 

AWARD. 
1. Where an action of trespass q. c, f ,  was referred to arbitrators, and 

they found the title to the locus in quo in the plaintiff, and assessed 
damages, it  was Held,  a sufficient finding, and that  i t  was not neces- 
sary for them to fix the boundaries between the parties. Bal lar l  
v. Mitchell, 153. 

2.  Where a suit was referred to arbitrators, and they awarded damages 
and costs to the plaintiff, this was held to include a finding of all 
issues in his favor. Ibid. 

3. A11 the arbitrators must concur in making an award, unless it is pro- 
vided otherwise by the terms of submission. MacKey w .  Neil l ,  214. 

V i d e  Arbitration. 

BAIL. 
Whether the provision i n  chapter 10, section 6, of the Revised Statutes 

requiring a trial of the pleas entered by bail to  be had a t  the first 
term, is 'not altered by the Revised Code, ch. 11, see. 4, quere. Clark 
v. Latham, 1. 

BAILMENT. V i d e  Statute of Limitations, 1;  Trover, 2. 

BANK NOTE. V i d e  Indictment. 

BARN, WHAT I S  A. V i d e  Arson, 2, 3, 4. 

BOND OF DEPUTY SHERIFF. V i d e  practice, 2. 

BOND. V i d e  Chairman of Common Schools. 

BOUNDARY. 
1. Where a witness testified that  a certain unmarked pine had been 

pointed out to him a s  the corner of a grant, by an old man, a t  the 
time of the trial deceased, and there were five particulars in which 
the description in the grant was supported by the facts proved, it  
was Held, erroneous to charge the jury that there was no evidence 
of the location of the grant. McDonald v .  McCaskill, 158. 

2. Whether the rule applicable in questions of boundary where an un- 
navigable stream or a public highway is  called for, that  is, to run 
to the middle of the stream or road, is applicable to a private way, 
quere. Haves  v. Askew ,  226. 

3. Where the beginning corner of a deed is on a private avenue, and 
the other calls of the deed come back to the mouth of the avenue, 
and "thence down the said avenue to the beginning," "reserving for- 
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ever 20 feet for my avenue," i t  was Held, that this reservation ex- 
plained the meaning of the grantor to  be to run to the middle of the 
avenue, and thence down i t  in the middle to a point opposite the 
beginning, thence to the  beginning. Ibid. 

4. Where the second call of a boundary is clearly established, the first 
may be ascertained by running the course reversed, and measuring 
on it  the distance called for. Dobson v. Finley, 495. 

5. Where a white ---- was called for as  a corner, and a white oak was 
pointed out nearly in  the course, by a marked line leading to it, 
and by other circumstances, i t  was Held, a proper question to leave 
to  the jury, whether the white oak mas the corner intended. Ibid. 

Vide Award, 1. 

CARNAL KNOWLEDGE OF A FEMALE INFANT. 
In  a n  indictment under our statute, Rev. Code, ch. 34, see. 5, for carnally 

knowing and abusing an infant female under the age of 10  years, i t  
was Held, error in  the judge t o  charge the jury that  proof of emis- 
sion of seed was not necessary in  order to convict the prisoner. X. u. 
Gray, 170. 

CA. SA. BOND. Vide Certiorari, 3. 

CERTIORARI. 
1. Where a petition far a certiorari sets out that the petitioner was de- 

tained a t  home by violent sickness when his cause came up i n  the 
county court for trial, and afterwards, during the whole of the term, 
and that after judgmcnt his counsel prayed and obtained an appeal 
to the Superior Court upon condition of his giving security for the 
appeal, which he failed to do by reason of his detention a t  home, it. 
was Held, that  these facts were sufficient to  rebut the idea of his 
having abandoned his  right to appeal, and entitled him t o  a certiorari. 
Xharpe v. McElwee, 115. 

2. Where a judgment had been rendered against a surety on a bail bond 
i n  the county court and he filed a petition for  a certiorari in the 
Superior Court, stating that  he expected to  be able to  discharge him- 
self from liability by the next term of the court by a surrender of 
his principal, i t  was Held, that  this statement did not render him 
obnoxious to the charge of appealing merely for delay. Ibid. 

3. Where the principal obligor i n  a ca. sa. bond was called, and, failing 
t o  appear, judgment was rendered against his surety, i t  was Held, 
that  the fact that the principal was sick and unable to attend at 
the term for which he was bound did not entitle the surety t o  a 
certiorari to have the case removed into the Superior Court. Buis 
v. Arnold, 233. 

4. Where a writ of lunacy was issued by a county court, and a trial had 
before a jury, and a verdict rendered finding the subject party non 
compos, which was confirmed by the court issuing the writ, and a 
guardian appointed, all in the absence of the said party, and without 
notice to such party, and i t  appeared that  the party immediately ap- 
plied to a judge for a certiorari, which was refused on a n  erroneous 
ground, and the party under advice of the counsel instituted a suit 
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CERT'lORARI-Continued. 
in  equity, which failed for the want of jurisdiction, and the party 
swears to merits, i t  was Held, on a petition setting forth these mat- 
ters, that the petitioner was entitled to a certiorari to have the case 
taken into the Superior Court. Dowell v. Jacks, 387. 

CHAIRMAN OF COMMON SCHOOLS. 
Where a chairman of the board of superintendents of common schools, 

on going out of office, gave his own note instead of money to his 
successor, and after a lapse of two years, being reappointed, received 
the same note back as  part of the school fund, and gave a release in 
full to his predecessor, i t  was Held, that  on his subsequent failure 
and inability to pay such note, he and his sureties were liable on 
the bond last given. Cooper v. Cherry, 323. 

CLERK AND MASTER IN EQUITY. Vidc Statute of Limitations, 5. 

COLLECTION OF AN ORDER NOT INDORSED. 
The presentment and collection of a n  order by one to whom it was not 

indorsed, prima facie, makes the collector a debtor to the payee. 
Bond v. Hall, 14. 

COLOR OF TITLE. 
A grant  frbm the State purporting to be made in obedience to acts of 

the General Assembly providing for the relief of pcrsons whose title 
deeds had been destroyed by the burning of the courthouses, etc., of 
Hertford and Montgomery counties, was Held, to be color of title. 
Kron v. Hinson, 347. 

COMMISSIONERS TO LAY OFF COUNTY SEAT. Vide Mandamus, 1, 2, 3. 

COMMISSIONER TO SELL SLAVES. Vide Attachment for Contempt. 

COMMON COUNTS. Vide Contract, & 5. 

COMPETENCY OF AN EXECUTOR IN FAVOR OF A WILL. Vide Evi- 
dence, 22. 

COMPROMISE. 
A court cannot strike out an entry of a compromise in  a suit and order 

i t  for trial because i t  has been imperfectly entered, or because i t  has 
not been performed. The proper way is to amend nunc pro tune, so 
a s  to make the record speak the truth, and then t o  enforce the per- 
formance of t'ne compromise by attachment or other means usual 
i n  such cases. Cox v. C ~ J ,  487. 

CONDITION. Vide Treaties with Indians, 2. 

CONSTRUCTION OF AN INSTRUMENT. 
Where a n  instrument is susceptible of two constructions, by one of 

which it  will take effect and by the other i t  will be inoperative for 
the want of a subject-matter to act on, i t  shall receive that  construc- 
tion by which i t  will take effect; for it cannot be supposed that  the 
parties intended to do a nugatory act. Hunter  v. Anthony, 385. 

CONSIDERATION MO,NEY, RELEASE OF. Vide Estoppel, 1. 

CONSIDERIATION. Vide Contract, 12. 
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CONSTABLE. V i d e  Pleading, 2. 

CONTESTED ELECTION. V i d e  Costs, 3. 

CONTRACT. 
1. Where A sent to B a letter, stating that  if B and C wished to hire 

any negroes for the next year, he would assign a s  their security, it 
was I !e ld ,  that the plaintiff having hired certain slaves to B and C 
on the faith of this letter, A was liable on his refusal to sign a 
note for the hire, and that  B and C having failed to pay a t  the 
end of the credit (having become insolvent), the measure of dam- 
ages was the price agreed to be paid for the  hire. Sleight v. Wat- 
son, 10. 

2. Held fur ther ,  that no demand on B and C was necessary previously 
to bringing suit. Nor was one necessary to be made on A. Ib id .  

3. Held fur ther ,  that  the plaintiff having received a note for the hire 
from B and C after A's refusal to  sign was no discharge of the 
latter. I b i d .  

4. Where plaintiff had contracted to  serve defendant for ten months 
for a certain sum, and before the expiration of that  time defendant 
wrongfully dismissed him, and plaintiff sued upon the common count 
in  assumpsit ,  i t  was held that he could recover, upon this count, 
for the time he had actually worked. Madden v. Porterfield, 166. 

5 .  And i t  was Further held, that  had plaintiff inserted a count upon tho 
special contract he might have recovered for the whole time. Ib id .  

6. I t  is  the province of a jury to  affix a value to services according t o  
their nature and extcnt as proved; and i t  is not necessary for wit- 
nesses to estimate their value in money. Ibid.  

7. Where a slave was hired, by parol, for a sum certain, and before the 
expiration of the term the owner took the slave out of the hirer's 
possession against his will. and the hirer brought a n  action of trover 
against the owner, and recovered and received the value of the 
slave's services for the unexpired part of the term, i t  w'as Held, in  
a n  action brought by the owner against the hirer to recover the 
price stipulated, that the hirer, having got the full benefit of the 
contract, could not treat it  as  rescinded, and thereby avoid his obli- 
gation under it. Odom v. Bryan,  211. 

8. A parol agreement between a n  executor and a purchaser of the prop- 
erty of the estate, that the latter shall pay all of a particular class 
of debts due by the testator does not entitle one of that class of 
creditors to sustain a suit against such purchaser. S ty ron  v. Bell, 
222. 

9. Where a plaintiff declared upon a special contract to provide slaves, 
hired to work upon a railroad, with good accommodations, also on 
the implied contract of bailment to provide them with ordinary 
accommodations, it  was Held, that  the lodging of slaves, in  the dead 
of winter, in  huts built of poles and railroad sills, without door shut- 
ters and without chinking in the cracks, which were large, and 
which huts were proved to be inferior to others ordinarily used for 
such purposes on railroads, was a breach of the contract as  alleged 
in both counts, and entitled plaintiff to recover. Lane v. Washing-  
ton, 248. 
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10. A contract for erecting a public building, made with a committee ap- 
pointed by the justices of a county, when performed by the con- 
tractor, must be fulfilled by the justices, although early in the prog- 
ress of the work they had dismissed the committee and endeavored 
to rescind the order appointing it, and had given notice to the con- 
tractor not to proceed. McCoy v. Justices of Harnett, 272. 

11, Where a contractor to  erect a public building, after the dismission of 
the committee through whom the contract was made and a rescis- 
sion of the order appointing it, and a notice by the justices not to 
go on with the building, still continued to act under such commit- 
tee, and by i t s  direction made material departures from the specifl- 
cations in  the contract, i t  was Held, that  though he completed the 
building within the time specified, yet he was not entitled to recover 
the price agreed to be paid. Ibid. 

12. The existence of a claim in equity is a sufficient consideration for a 
promise to pay money or any other thing, and such promise may be 
recovered on a t  law. Hudson v. Critcher, 485. 

Vide Amendment. 

CONVERSION. Vide Trover, 1. 

COSTS. 
1. The costs allowed against bail, notwithstanding a surrender, etc. (Rev. 

Code, ch. 11, sec. l o ) ,  do cot  include such as  are  incurred on account 
of an improper and ineffectual appeal. Clark v. Latham, 1. 

2. Where a cause pending in court is by rule of said court referred to 
arbitrators, who proceed to act, and make an award a s  to all the 
matters in  controversy in favor of one of the parties, without saying 
anything a s  to  the costs, the successful party has no right to have a 
judgment of the court for the recovery of his costs. Debrule V .  
Scott, 73.  

3. A contested sheriff's election Wfore the justices of a county court is  
not an action within the  meaning of Revised Code, ch. 31, sec. 75, 
which entitles the successful party to recover costs. Patterson v. 
Murray, 278. 

4. In a matter of a public nature, the officer who acts for the State does 
not pay costs to the other party. Houston v. Navigation Co., 476. 

COURSE AND DISTANCE, REVERSAL OF. Vide Boundary, 4. 

COURTHOUSES WHICH HAVE BEFN BURNT. Vide, Color of Title. 

COURT OF EQ,UITY, SALE BY. Vide Land Considered as Money; Sale of 
Land, 2. 

COVENANT. Vide Pleading, 1; Quiet Enjoyment, 1, 2, 3. 

COVENANT OF QUIET ENJOYMENT. 

1. Where a vendee brought a n  action against an intruder, and failed to 
recover, but not on account of a defect of the vendor's title (which 
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COVENANT OF QUIET ENJOYMENT-Continued. 
was sufficient to sustain the action), i t  was Held, in an action on his 
covenant for quiet enjoyment, that  this did not amount to a breach 
of the covenant. Wilder v. Ireland, 85. 

2. A covenant of quiet enjoyment in a deed conveying a fee is not broken 
if the covenantor had title to a life estate, though his title failed as  
to the remainder. Ibid, 

3. Held further, that  withholding of his title deed on the occasion of the 
trial, by the covenantor ( i t  not having been registered), was no 
breach of the covenant. Ibid. 

4. Note the alteration of the phraseology of the statute uf uses in  Re- 
vised Statutes, ch. 43, sec. 4, and in Revised Code, ch. 43, sec. 6, and 
quere a s  to ilts effect. Ibid. 

5. I n  an action on a covenant for quiet enjoyment, i t  is  no defense that  
the covenantor had a life estate in the land a t  the time of making 
the deed, if such life estate be fallen in  and the covenantee has been 
evicted by title paramount. Parker v .  Richardson, 452. 

Vide Quiet Enjoyment, 1, 2, 3. 

CREDITOR, GREATEST. Vide Administrator, 1. 

CREDIBILITY. Vide Evidence, 8, 10, 11, 16, 17; Witness. 

CROSS-EXAMINATION. Vide Evidence, 8, 19. 

CURTESY. Vide Statute of Limitations, 7. 

DAMAGES. 
Where a part of certain machinery was consigned to defendant as  plain- 

tiff's agent, to be forwarded to him, and defendant negligently de- 
tained it, whereby the whole machinery was kept idle, i t  was Held, 
that  the measure of damages was not what might have been made 
by the machinery during the time i t  was idle, but i t  was the legal 
interest on the capital invested, the price of the hire of hands neces- 
sarily unemployed during the time, the cost of sending for the miss- 
ing machinery, and all other damages that  resulted, necessarily, 
from defendant's negligence. Foard v. R. R., 235. 

Vide Amendment, 4 ;  Contract, 1, 4, 5, 6; Escape; Quiet Enjoyment, 2 ;  
Trespass, q. c. f., 1. 

DEAF-MUTE. Vide Trial of a Non Compos. 

DECLARATIONS OF A TENANT AS TO HIS POSSESSION. Vide Evi- 
dence, 25. 

DECLARATIONS BY A PARTY. Vide Evidence, 6 ;  Fraud, 1. 

DECLARATIONS OF A WIFE. Vide Evidence, 21. 

DECLARATIONS OF A PRISONER. Vide Evidence, 23. 

DECREE FOR DIVISION OF SLAVES. 
1. A report by a commissioner in  equity, dividing slaves among tenants 

in  common, followed by a decree confirming the same, passes the  
right of property from the date of the report, and will enable a party, 
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DECREE FOR A DIVISION OF SLAVES-Continued. 
acquiring such right, to  maintain trover for a conversion between 
the date of such report and the final decree. Dixon v. Warters, 449. 

2. Held further, that  all the parties to  a suit for the partition of prop- 
erty are estopped to deny the right of their fellow-takers under such 
decree. Ibid. 

DEED. 
1. Where the intention of the parties to a deed is manifest on its face, 

the Court in  giving a construction to doubtful provisions will, if 
possible, effectuate such intention. Barnes v. Hayburger, 76. 

2. Where a wife, after marriage, supposing the whole interest in  her 
land was in her, made a conveyance to a trustee for her sole and 
separate use, to which the husband signed a s  a party, and by vari- 
ous clauses manifested a concurrence in  her act, but did not profess 
directly to convey any estate, in  which deed i t  i s  recited that $10 was 
paid by the trustee to  the wife, i t  was Held, that this raised a use 
from the husband to the trustee which was executed by the statute, 
and in that way the husband's interest passed to the trustee. Ibid. 

Vide Estoppel, 1. 

DEED OF GIFT. 
A deed of gift of slaves, made in 1823, t o  a married woman for her natu- 

ral  life, and after her death to  the heirs lawfully begotten of her 
body, passes the absolute property in  such slaves to her husband. 
Harrell  v. Davis, 359. 

DEED OF AN INFANT, CONFIRMATION OF. Vide Pleading, 7.  

DEMAND. 
1. Where i t  appeared that the plaintiff, who lived in Virginia, had 

put a note into the hands of the defendant, who collected it, 
and a t  the time of employing another to  make demand, plaintiff 
stated that he once before sent the defendant's receipt over and 
had got nothing, i t  was Held, that  this did not amount to proof 
that  a demand had been made more than three years before the 
bringing of the suit, so as to put the statute of limitatons in mo- 
tion. Brooks V. Walters, 428. 

2. An action of debt on a sheriff's official bond for  molney collected, and 
a nonsuit therein, is a sufficient demand to enable the plaintiff 
to  sustain an action on the case for the same cause of action. 
Fagan v. Willianzson, 433. 

Vide Contract, 2. 

DEPARTURE FROM TERMS OF A CONTRACT. Vide Contract. 

DESCENT CAST. Vide Statute of Limitations, '7. 

DETINUE. 
Where an action of detinue was brought for a female slave, and the 

case coming to the Supreme Court by appeal, a judgment was 
rendered here for the recovery of such slave, i t  was Held, tllat 
the plaintiff was entitle& to a scire facias from this Court for the 
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DETINUE-Continued. 
defendalit to show cause why execution should not issue for a 
child of such female slave born after the commencement of the 
suit and before the final judgment. Cates v. Whitfield, 266. 

DILIGENCE IN AN AGENT. 
Where the plaintiff, the defendant, and another, shipped produce on 

the same boat, consigned i t  to a factor, who sent the defendant a 
draft on New York for the whole amount, which he sold, and, re- 
ceiving the money for it, indorsed i t  in his own name, but the paper 
coming back to him dishonored, the defendant refunded the money 
and was unable to get it  from the factor, after using due and 
proper diligence, i t  was Held, that the defendant was in  no wise 
liable for the loss of the debt. Bland v. Rcott, 100. 

DILIGENCE, REASONABLE. 
Vide Certiorari, 4 ;  Attachment for Contempt; Negligence, 5 ;  Sheriff's 

Bond. 

DRAINING LANDS. Vide Pleading, 6 .  

DRAYMEN. Vide Evidence, 15. 

EJECTMENT. 
1. In  trespass q. c. f. the principle that  where neither party has pos- 

session of a lappage the superior title draws to i t  the constructive 
possession and excludes the constructive possession of the inferior 
tit le may be asserted by one who is  a stranger to  such superior title 
against the suit of one claiming under the inferior title. McLean 
v. Murchison, 38. 

2. Where both parties in a n  action of ejectment claim title under the 
same person, the defendant cannot defeat the  action by showing 
title in  a third person, unless he has acquired such outstanding 
title or connects himself with it. Brown. v. Bmith, 331. 

3. The act of 1856, chapter 14, does not authorize a defendant in  
ejectment, where the plaintiff has filed a n  affidavit that such de- 
fendant entered as  his tenant, to plead without giving security 
for costs, by filing an affidavit that  he is unable on account of 
his  poverty, to  do so. Cowles v. Carter, 381. 

4. One who colnes in  a s  landlord to defend an action of ejectment 
cannot object that no notice to quit has  been given to the original 
defendant. Foust v. Trice, 490. 

Vide Notice to Quit, 1, 2 ;  Trespass q. c. f .  

ENDORSEMENT. 
1.  I t  is  no objection to the endoreement of a bond that the presumption 

of payment from the lapse of time was applicable to it  when the 
endcrsement was made. XcLean v. ,WcDugald, 383. 

2.  An assignment without consideration passes the title, and where 
such assignment was made to evade the law regulating the venues 
of actions, the objection to be good must be taken by plea in 
abatement. Ibid.  

ENLISTMENT OF A MIKOR. Vide Habeas Corpus. 
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ENTRY ANEW. Vide Trespass, q. c. f., 2. 

ESCAPE. 
In  an action of debt on a sheriff's bond for the escape of a debtor im- 

prisoned under a ca. sa., the jury are not bound to give the whole 
sum due from such debtor, but should give the damages really 
sustained by the escape. Willey v. Eure, 320. 

ESTOPPEL. 
1. An acknowledgment by the bargainor in  a deed tha t  he has received 

the consideration money is a bar in  a court of law to any action 
for the recovery thereof. Mendenhall v. Parrsh, 105.  

2. Where a person purchases a chattel from one who is  not the owner 
of it, and i t  i s  admitted b~y the parties, or found by the jury as a 
fact, that the purchaser was induced to make the purchase by the 
declarations or acts of the true owner, the latter will be estopped 
from impeaching the transaction. Mason v. Williams, 478. 

Vide Decree for Division of Slaves; Trespass, 1. 

EVIDENCE. 
1. A receipt signed by a sheriff for a sum of money, "tot be applied to 

the payment of a. judgment" obtained against the defendanl a t  
a previous term of a court of the county in  which the defendant 
lived and of which the maker of such receipt was sheriff a t  the 
time, is no evidence that  an execution was in  his hands when the 
money was paid to him. Covington v. Buie, 31. 

2. A registered copy of a clerk's bond may be read without other proof, 
and, of course, the original, when pfoved and registered a s  the acts 
provide, may also be read thus without being proved at the trial. 
Short v. Currie, 42. 

3. It seems a t  common law official bonds were not subjected to the same 
tests of strict proof and cross-examination as  instruments between 
private persons. Ibid. 

4. Where a fact proposed to be proved by a party is  admitted by the 
opposite side, i t  is  not error in the court t o  refuse to let i t  be 
proved by witnesses. Pridgen v. Bannerman, 53. 

5. Where i n  a n  action brought to recover the value of certain slaves 
the plaintiff sought to  set aside a conveyance of them t o  a daughter, 
and offered evidence t o  show that  the donor had grandchildren 
who were poor and in need of her bounty, i t  was Held, competent 
for the defendant to introdure in evidence, in  order to rebut this 
testimony, a conveyance by the donor of other property to these 
grandchildren. Hughes 21. Debnam, 127. 

6. Where the question between the parties was whether the plaintiff 
had agreed with a third party to take him for the performance of 
the contract sued on, instead of the defendant, and the tender of a 
sum of money by such third party, and i ts  refusal and the con- 
comitant expressions of the plaintiff were relied on against him, i t  
was Held, that  a receipt prepared by him and offered as  the condi- 
tion on which he would rereive the money was competent evidence. 
Myers v. Cherry, 144. 
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EVIDENCE-Continued. 
7. In  order to show that a witness in  a cause was excited a t  the horrible 

crime alleged against a slave, and was, therefore, not fully to be 
relied on, i t  was Held, competent to ask him on cross-examination 
whether he had not taken up and whipped other negroes. B. v. 
Sam, 150. 

In  order to weaken the force of a witness's evidence on cross-ex- 
amination, i t  was Held, competent to show his temper and feeling 
towards the cause, independently of any prejudice or ill-will towards 
the accused personally. Ibid. 

Where i t  was sought to  prove the value of plaintiff's services during 
a term of seven months, i t  was Held, an immaterial question for 
the defendant's counsel to ask witness the value of such services 
for half a n  hour during which witness saw plaintiff a t  work. 
Madden v. Porterfield, 166. 

Where in  a suit upon an apprentjce bond the question was whether 
the relator was of age a t  the bringing of the suit, and his mother 
was introduced to testify as  to his age, it was Held, tha t  a record 
of births made in the family Bible under the dictation of the mother, 
by one sincc deceased, several years after the birth of the relator, 
but before he was bound out, was admissible a s  evidence t o  cor- 
roborate the mother's statement. Wiseman v. Cornish, 218. 

There is  no rule of law that  the fact of a witness's standing in the 
relation of mother to  one of the parties naturally gives a bias to 
her statement, by aflecting her recollection, but such relation is a 
matter for the consideration of the jury. Ibid. 

Where a receipt was given on the delivery of a quantity of rice at 
a mill, setting forth the quantity and terms of deposit, i t  was Held, 
in  an action for the l ~ s s  of the rice by fire, that the plaintiff could 
not resort to  proof of the quantity nliundc, without proof of his 
inability to produce the receipt. Ashe  v. DeIlosset, 240. 

Where the owner of rice which had been burned a t  a mill went to a 
partner, who was not cognizant of the state of the business, and 
demanded a given quantity of rice, to  which he replied that "it 
was nothing more than he expected," i t  was Held, that  this was 
no admission as  to the quantity. I b i d .  

Where in  a n  action against, the owner of a dray in the town of Wil- 
mington brought to recover the value of a trunk lost from the fie- 
fendant's dray, i t  was sought to charge the defendant as  a com- 
mon carrier, i t  was Held, competent for the plaintiff to prove that  
it  was the duty of draymen in Wilmington to carry baggage. Her- 
ring v. UtZey, 270. 

Whether the owner of a lost trunk can be admitted to  prove, by his 
own oath, the contents of a t runk lost, quere. Ibid. 

Where the question was whether B., who occupied the land in con- 
troversy, did so a s  the tenant of A,, the plaintiff, and B. testified 
that  he was carried upon the premises and left there fraudulently 
and treacherously, in  order to get him off of another tract of land, 
and that he never held as the tenant of A., i t  was Held, competent 
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EVIDENCE-Continued. 
for him to state, also, i n  order to strengthen his testimony, that  
his occupation was a s  the tenant of the defendants. Poust v. Trice, 
290. 

17. Where A. swears that  B., C., and D. had a n  important conversation 
together, and D. swears that no such conversation took place, it  was 
Held, that  the rule giving preference to affirnlative over negative 
testimony does not apply, for there being a direct contradiction, 
the jury must be guided by other tests in  ascertaining the truth. 
Reeves v. Poindezter, 308. 

18. Where land has  been sold a s  the property of A. under execution and 
he has received a portion of the sum raised, which was over and 
above the call of the execution, he cannot be a witness for the 
purchaser i n  an action for the recovery of the land. Brown v. 
Smith, 331. 

19. Matters elicited on a cross-examination, which are only admissible to 
weaken the force of the testimony in chief, ought not t o  go to the 
jury for a different purpose. Lxther w. Slceen, 356. 

20. A jury in  estimating character are to  take the testimony of witnesses 
who a re  supposed to be able or capable of reflecting in general 
terms the jud,ment of the public. Ibid. 

21. The declarations of a woman made shortly after the birth of a child 
that  it had been born alive are  not competent to prove her hus- 
band's title to  an estate by the curtesy. Gardner w. Klutts, 375. 

22. Under the act of Assembly, Revised Code, ch. 119, sec. 9, one named 
a s  executor in a script, propounded a s  a will, though named a s  plain- 
tiff in  an issue devisavit vel non, may be examined as  a witness for 
the caveator as  wlell as for the propounder. Punnell v. Scoygin, 408. 

23. No declarations of a prisoner made after the commission of a homli- 
cide as to the manner of the transaction that  a re  not part of the 
res gestrr: are admissible for him. S. v. Brandon, 463. 

24. An occupant is incompetent to give evidence for the defendant in  a n  
action brought to recover the land of which he is  in possession. 
Poust v. Trice, 490. 

25. The declarations of an occupant a s  to the manner in which .he came 
into possession of the land in question are competent, a s  evidence 
against the defendant in  a n  action o'f ejectment. Ibid. 

Vide Holograph Will; Presumption of Fact, 1 ;  Rape, 1; Secret Trust. 

EXECUTION, SATISFACTION OF. Vide Evidence, 1. 

EXECUTOR, WARRANTY BY. Vide Judge's Charge, 5;  Pleading, 5. 

FALSUM IN UNO, ETC. Vide Witness. 

FALSE RETURN. 
1. The sheriff's retgrn on process in  his hands, "Not to be found in my 

county," implies that  the person to be reached by the process was 
not to bc found after due search, and if the fact thus implied be un- 
truly stated, the return is a false one. l'omlinson v. Long, 469. 
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F A M E  RETURN-Continued. 
2. Where a person to be summoned by a subpoena was a t  his home in 

the sheriff's county for fifteen days preceding the day of the return 
of the process, though the sheriff lived 25 miles from him, and 
though he was informed that  such person would continue out of 
the county during all that  time, i t  was Held, he  was liable for the 
penalty for making a false return in  saying that  he was not to be 
found. Ibid. 

3. A return made by a sheriff that  is false in  fact, although the officer 
was mistaken in the matter as to  which he made his return, will, 
nevertheless, subject him to the penalty for a false return. Albright 
v. Tapscott, 473. 

FAMILY RECIORD. Vide Evidence, 10. 

FIERI  FACIAS, WHEN RETURNABLE. 
The provisions of Revised Code, ch. 31, see. 50, requiring the  return 

of all writs, process, etc., to be made on the first day of the term 
to which they are  returnable does not apply to executions or writs 
of fieri facias. Ledbetter v. Arledge, 475. . 

FRAUD. 
1. A naked declaration of a debtor in  embarrassed circumstances that 

a n  assignment of a note theretofore made by him was bona fide 
and for valuable consideration is no evidence, a s  against creditors, 
that  such was the fact and such assignment was held to be void. 
Orinn v. Tripp, 64. 

2. Where an alleged testator, in a paper-writing propounded as his will, 
devised and bequeathed certain property to  the child of his house- 
keeper, a white woman, which child was proven to be a mulatto, but 
which the mother had induced him to believe was his, i t  was Held, 
that  this furnished no evidence to  support the  allegation that  the 
will was obtained by fraud and undue influence. H o ~ e l l  v. Trout- 
man, 304. 

Vide Secret Trust. 

FRAUDULENT CONVEYANCE. 
1. Where a father who was largely indebted and insolvent made a 

deed for his  land to his son, who was .under age, and received from 
him money which he had earned a s  day wages in part payment, 
and his note for the remainder of the price, such deed was held to 
be voluntary and void as against creditors. Winchester v. Reid, 
377. 

2. A bond given as a pretext to  enable one person to set up a claim 
to the property of another so a s  to defraud the creditors of that 
other is  'void, even as between the parties to the same. Powell v. 
Inrnan, 436. 

FREE-NEGRO. Vide Assault and Battery; Rape, 2. 

GAMING. 
Only those who bet and those who play a t  a game or cards where there 

is betting at some of the prohibited places are  liable to be indicted 
under the statute, ch. 34, see. 75, Rev. Code. S.  v. Brannen, 208. 
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GIFT, RECLAMATION OF. 
Where A. handed over a sum of money to B. for the use of C. and took 

from B. a certificate in writing, expressing that i t  was the sum 
given to C. in  A.'s will, and obliging B. to pay the interest an- 
nually to C., it was Held, that  A. had no right to demand and re- 
cover the money from B. Parker v. Ricks, 447. 

GUARANTOR, NOTICE TO. 
I t  is  a rule of law that  one liable i n  case another does nct pay is en- 

titled to  notice of the default of the primary debtor before suit 
can be brought against him, and i t  forms no exception to the rule 
that  such primary debtor was insolvent a t  the date of the  original 
transaction, or became so afterwards. Reynolds v. Edney, 406. 

HABEAS CORPUS. 
1. A soldier who is  under arrest and in confinement for a violation of 

orders cannot procure his discharge by means of a writ of habeas 
corpus on the allegation (that he  was a n  infant a t  the time of en- 
listment. Nor can he or his guardian raise that  question before 
the civil authorities while he is in  custody and amenable for trial 
before a military tribunal. I n  re  Graham, 416. 

2. Whether a minor of the age of 20 years, who enlisted under the 
provisions of the act entitled "An act to raise 10,000 State troops," 
and has taken and subscribed the oath prescribed for enlistment, is 
entitled t o  his  discharge on the ground of h i s  nonage, and that  he 
enlisted without the consent of h i s  guardian, quere. Ibid.  

HERTFORD AND MONTGOMERY COUNTIES. Vide Color of Title. 

HIGHWAY. 
A road only one mile long and from 10 to 15 feet wide, leading from a 

public highway to a church, and used by Lhe people of the neighbor- 
hood for sixty years i n  going to and from the church, and which 
connected with a country road leading from a mill in  the neighhor- 
hood and to a railroad station, but which had never been under 
the charge of a n  overseer nor worked as  a public highway, is not 
a public highway so a s  to  subject one to indictment for obstructing 
it. 8. e. McDanieZ, 284. 

mRE O F  A SLAVE. Vide Contract, 7. 

HOLOGRAPH WILL. 
That a holograph script was seen among the valuable papers and effects 

of the decedent eight mcnths before his death is  no evidence that it 
was found there a t  or after his death. Adams v. Clark, 56. 

HOMICIDE. 
1. If a party deliberately kill another to prevent a mere trespass to prop- 

erty he i s  guilty of murder. S. v. Brandon, 463. 

2. The law does not recognize any  moral power as compelling a man 
to do what he knows to be wrong. Ibid. 

HUSBAND AND WIFE. Vide Deeds, 2; Parties. 

INDIAN RESERVATIONS,. Vide Treaties with Indians, 1, 2. 
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INDICTMENT. 
An indictment charging the stealing of a bank note of a certain de- 

nomination and value, without setting forth by what authority such 
note was issued, is  not sufficient to authorize judgment on a con- 
viction. S. v. Brown, 443. 

INFANT, DEED OF. 
1. An infant who has executed a deed for land cannot make the deed 

void or valid by any act of his done while under age. McCormic v. 
Leggett, 425. 

2. To make the deed of an infant valid he must, after coming of age, 
do some deliberate act by which he takes benefit under the deed 
or expressly recognizes its validity. Ibid. 

INFANT, NOTE OF. Vide Fraudulent Conveyance, 1. 

INQUISITION OF LUNACY NOT COKCLUSIVE. 
An inquisition of lunacy is not conclusive against a person dealing 

with a supposed lunatic; but he may show that  a t  the  time of the 
contract such supposed lunatic had sufficient capacity to make it. 
Parker  v. Davis, 460. 

1NSA.NITY. 
The insanity which takes away the criminal quality of a n  act must 

be such as  amounts to a mental disease, and prevents the accused 
from knowing the nature and quality of the act he is doing. S. 
a, Brandon, 463. 

ISSUE OF FACT. Vide Practice, 5. 

JAIL FEES. 
The master of a slave committed to jail on the warrant of a justice 

of the peace for an offense cognizable in  the Superior Court, is 
liable for jail fees, although the grand jury, upon a n  inquiry, may 
have refused to make presentment against such slave. 8. v 
Peter, 346. 

JUDGMENT. Vide Verdict, 1, 2. 

JUDGMENT AGAINST ADMINISTRATOR, E W E C T  OF 
I n  a n  action against an administrator, on his administration bond, for 

the nonpayment of a judgment previously rendered against. him, 
such judgment is conclusive evidence against him, both a s  to the 
debt and the existence of assets. Bond v. Billups, 423. 

JUDGMENT, SUMMARY. 
The statute, Revised Code, ch. 29, see. 5, intends that motions for sum- 

mary judgment against delinquent sheriffs, etc., shall originate 
in the county courts. Buchanan v. McIfenxie, 95. 

Vide Penalty Against Sheriffs. 

JUDGE'S C'HARGE. 
1. To leave a question to the jury without some evidence bearing upon 

the matter, and upon which they might base their verdict, is 
error. Bond v. Hall, 14. 
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JUDGE'S CHARGE-Continued 
2. A judge cannot be required to give instructions to the jury upon a n  

assumption of facts not supported by evidence. 8. v. Clara, 25. 

3. Where there a re  several possibilities of fact, different from the 
inference intended to be drawn from the evidence offered, a judge 
is  not required to note one such possibility and specifically bring 
i t  to the attention of the jury. Ibid. 

4. On an issue before the court there is no error in refusing to give 
particular weight to a rebuttal Pact, and where the judge thought 
the testimony preponderating against said fact, i t  was not error 
to say of such fact that it  was immaterial. Pridgen v. Banner- 
man, 53. 

5.  Upon a question of warranty or no warranty, it  was Held, to be 
error in a judge to charge that  the fact that  the alleged warrantor 
was acting in the capacity of a n  executor was not a matter for 
the consideration of the jury. Drake v. Baines, 122. 

6. Where the charge of a judge is  in favor of a party, such party cannot 
make i t  a ground of objection. Hughes v. Debnam, 127. 

7. Juries are  a t  liberty to infer the motives of parties from their con- 
duct; therefore, where in  an action for an assault and battery i t  
was proved that the defendant came to the house of the plaintiff 
with whom he had been before on friendly terms, and said to 
him, "How dare you send a letter to my house," and immediately 
assaulted him, it  was held error in the judge to charge the jury 
that  there was no evidence that  the letter h a s  offensive or in- 
sulting, and that they could not infer that  it  was so. Bond: v.  
Warren, 191. 

Vide Boundary, 1; Pleading, 4. 

JURISDICTION. 
1. The county courts have no jurisdiction, by bill, a t  the suit of credi- 

tors, to  convert a purchaser of land into a trustee, on the allega- 
tion of fraud and collusion. Thompson v .  Cox, 311. 

2. The powers of a court of limited jurisdiction cannot be enlarged by 
implication. Ibid. 

3. The jurisdiction of the county court to order a partition among 
tenants in common does not extend to money. Billups v. Riddick, 
163. 

4. A petition against an executor for a filial portion, etc., will not 
lie for money or other property delivered by him to a legatee for 
life. Ibid. 

Vide, Practice, 5; Road. 

JURY, QUESTION FOR. Vide Boundary, 5. 

JUSTICES, CONTRACT BY. Vide Contract, 10, 11. 

JUSTICE'S TRIAL. Vide Waiver, 2. 

JUS POSTLIMINII. Vide Trespass, q, c.  f., 2. 
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LAND CONSIDERED A S  MONEY. 
Where real estate, belonging to an infant, has been converted into 

personalty by a sale, under the decree of court for a division, the 
fund will continue to  have the character of realty, and be trans- 
missible according to the law of descents, until a different char- 
acter i s  impressed upon i t  by some act of the owner. Jones v. 
Edwards, 336. 

LAPPAGE. Vide Ejectment, 1.  

LARCENY. 
Where the prosecutor lost a carpetbag on the public highway, and 

directed one to get i t  for him, and he did so as  his bailee, but 
concealed the articles, and denied having found it, i t  was Held, 
that  this was but a breach of bailment, and not larceny. 8, v. 
England, 399. 

LIABILITY O F  PUBLIC OFFICERS CIVILLY. 
The justices of a county are not responsible to the owner of property 

for injuries to  it  occasioned by defects in  public bridges under 
their control. Kinse?~ w. Jones, 186. 

LIMITATION IN REMAINDER. 
1. A legacy given immediately to a class vests absolutely in  the per- 

sons composing that class a t  the death of the testator; and a 
legacy given to a class subject t o  a life estate vests in  the per- 
sons composing that class a t  the death of the  testator, but not 
absolutely, for i t  i s  subject to open so a s  to make room for all 
persons composing the class, not only a t  the death of the testator, 
but also a t  the falling in of the intervening estate. Mason v. 
White, 421. 

2 .  Where one thus included in a class with a n  intervening estate 
died before the falling in  of such estate, there is no ground for 
holding that his estate was divested by this event. Ibid. 

3. Where one devised, in 1828, to a trustee, to the use and benefit of a 
woman for her life, remainder to  the use of all her children, it 
was Held, that by force of the statute of uses the legal estate for 
life was executed in the woman, and that i t  made no difference that  
chattel property was conveyed to the trustee by the same will. 
Wilder w. Ireland, 85. 

4. Held further, that the legal estate in  the remainder, by force of 
the same statute, passed to the children she had a t  the time of 
the devise, subject to the participation of such as  she might there- 
after have. Ibid. 

Vide Deed of Gift. 

LUNACY AS A DEFENSE. 
The modern decisions have qualified the old doctrine that a man shall 

not be heard to allege his own lunacy or intoxication, and these 
are  now held to be a defense to  acts done under their prevalence. 
Morris w. Clay, 216. 

MANDAMUS. 
1. Where an act of Assembly, establishing a new county, appointed 

commissioners, by name, to  ascertain a site and purchase a tract of 
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land or a county town, and required the justices of the county to 
appoint commissioners to  lay off lots and sell them, i t  was Held, 
not to  be a sufficient return to a n  alternative n z a n d m u s  t o  compel 
the justices to the performance of their duties, to allege that the 
locating commissioners in  discharging their duties were prompted 
by improper motives. Lander v. MclWillan, 174. 

2. Where a n  act of Assembly establishing a new county made i t  the 
duty of certain commissioners to purchase a tract of land, and 
having taken a deed for it, to file such deed in the office of the 
county court, and then for the justices of the county t o  do certain 
acts prescribed, i t  was Held, that  the justices were not entitled 
to any other notice that  the ccnlmiissioners had acted than the 
filing of such deed; especially as  no notice is  required by the a d  
to be given them. Ibid. 

3. The proper way for the justices of a county to make return to a 
mandamus is  for them to convene, and, a majority being present, 
to  fix upon the facts they mean t o  rely on by way of defense, 
and appoint some one of their body to make affidavit, and to do 
all other things required by the proceeding. Ibid. 

~ MONEY ARISING F R O M  SALE OF LAND. Vide  Administrator, 2. 

A commission to take a deposition that recites that  i t  issued from the 
"Supreme" Court of McDowell County, for a suit pending in Mc- 
Dpwell Superior Court, authenticated by the signature of the clerk 
and seal of the Superior Court of McDowell County, i s  so palpably 
a misprision a s  to authorize it  to be regarded a s  a commission 
issuing from the Superior Court. Dobson v. Fimley, 495. 

NEGLIGENCE. . 
1. Where machinery was consigned to the agent cf a railroad, to be 

forwarded to the plaintiff over such road, and i t  was negligently 
detained for a time, it  was Held, that  the defendants were not 
liable as  common carriers for this  neglect, but only a s  bailees. 
Foard v. R. R., 235. 

2. Where several pieces of machinery were shipped to the defendants' 
agent to be forwarded to plaintiff, and they were described in the 
bill of lading a s  "three pipes in  one bundle, and two single pipes," 
and they were delivered by the ship's agent to the defendants' 
agent, who had a copy of the bill, and by some means the direc- 
tion on one of the single pipes became illegible and i t  was not 
forwarded, i t  was IIeZd, that  these facts were sufficient to subject 
the defendant for negligence a s  a bailee. Ibid. 

3. Where a hired slave was taken ill with typhoid fever, and the 
hirer, not knowing the nature of the disease sent him on the rail- 
raad cars, in pleasant wcather, forty miles, to a place deemed more 
favorable to  the patient, where he remained one day, in  proper 
hands, without a physician being called in, and was then sent off 
threo miles further to the care of his master, i t  appearing that  the 
ascertainment of the existence of that  disease was a matter of 
skill, and not within the scope of ordinary intelligence, i t  was 
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NEGLIGENCE-Continued. 
Held, that  although the disease was aggravated by the treatment 
of the patient, yet that  these facts did not show such a want of 
proper care and prudent management as  to subject the hirer t o  
damages for the death of the slave. Haden v. R. R., 362. 

4. Where a deaf-mute slave, who was walking on a railroad track from 
the direction of an approaching train, was killed by the train, i t  not 
appearing that the engineer knew of the slave's infirmity, and 
i t  appearing that the usual warnin'g was given by the steam whis- 
tle for one endowed with hearing to have made his escape, i t  was 
held that  the company was not liable for the loss. Poole v. R. R., 
408. 

5. Where a railroad agent received goods into the company's ware- 
house, a t  a country station, which was a n  ordinary wooden house, 
which he kept fastened in the night-time with iron locks, bolts and 
bars, also in the daytime in the same manner, it appearing that  
the agent resided 200 yards from the warehouse, it  was held to be 
ordinary care, and that  the company was not liable for the loss of 
the goods by the theft. Neal v. R. R., 482. 

NONSUIT. 
Where one agreed to become surety for another on condition that the 

creditor should bring suit within a reasonable time, and he did so 
shortly after the expiration of the credit, but. was nonsuited on the 
ground of not appearing by counsel or otherwise, i t  was Held, that 
another suit brought immediately after such nonsuit was sustain- 
able. Gibbs v. Williams, 391. 

NOTICE TO QUIT. 
1. Where one rented a plantation for a year, and having joined the 

fences of another plantation owned by him to the fences of the 
rented place, and then a t  the end of the year quit without remov- 
ing the fence placed there, and after five years entered again, i t  
was HelG that he was not entitled to notice to quit before bringing 
suit against him. Borden v. Bell, 294. 

2. Where a tenant entered into occupation of premises under an express 
lease from month to month, and he continued the occupation for  
more than two years, there is  no reason why he should be consid- 
ered a s  a tenant from year to year, and thus be. entitled to six 
months notice to quit. Jones v. Willis, 430. 

3. What notice a tenant from month to  month i s  entitled to, quere. 
Ibid. 

NOTICE TO CONSIGNEES. Vide Negligence. 

NUDUM PACTUM. 
Where the owner of a rice mill, who had a turn a t  his own mill, agreed 

to let a customer have it, and there is no particular inducement 
shown or other explanation given, i t  was held that the agreement 
was a nudum pactum. Ashe v. DeRosset, 240. 

OFFICIAL BOND OF SHERIFF. Vide Action Against Sheriff. 

OFFICIAL BOND. Vide Evidence, 2, 3 ;  Pleading, 2. 



INDEX. 

OFFICER, PUBLIC. Vide Costs, 4. 

OFFSPRING OF A FEMALE SLAVE. Vide Detinue. 

ONUS PROBANDI. Vide Presumption of Fact. 

ORDER OF SALE. Vide Power of Court to Set Aside Proceedings. 

OVERSEER OF ROAD. 
The statute, Revised Code, ch. 101, see. 14, gives the overseer of a road 

(acting in good faith) power to cut poles, etc., on any land ad- 
joining his section, and he is not confined to the land immediately 
adjoining the spot where the work i s  to be done. Collins v. 
Creecy, 333. 

PARTNERS. 
Where an obligation was signed and sealed by one of two partners, 

and signed only by the other, i t  was Held to  be the deed of the 
former and the simple contract only of the other, and that  the 
latter might be sued in assumpsit alone on this contract. Davis 
v. Golston, 28. 

Vide Pleading, 3. 

PARTIES. 
1. In an action against a ferryman for negligently carrying plaintiff's 

wife across his ferry, whereby she was injured, it  is not necessary 
that  the wife should be made a par1ty plaintiff. Grump v. McKay, 
32. 

2. An action against a guardian for the penalty of $200, for hiring the 
property of his ward privately, is  not required to be brought in the 
name of the State, but is properly brought in the name of an in- 
dividual undertaking to sue for the same. Norman v. Dunbar, 317. 

- Vide Appeal, 3; Decree for Division of Slaves; Pleading, 1, 3, 5. 

PAYMENT TO A SHERIFF. Vide Evidence, 1. 

PENALTY AGAINST A GUARDIAN. Vide Parties, 2. 

PENALTY AGAINST A SHERIFF. 
A judgment for the penalty authorized by the latter clause of section 

5. of chapter 29, Revised Code, against a delinquent sheriff, etc., is  
only an incident to the main judgment, against him and his sure- 
ties, authorized by the former part of the same section; upon a 
reversal, therefore, of the latter, the former walls with it .  Bu- 
chanan v. McKenxie, 93. 

Vide Judgment, Summary. 

PENALTY AGAINST AN EXECUTOR. 
1. Where an executor gave a part of a standing crop for hauling the 

remainder to the crib, i t  was held not to subject him to the 
penalty imposed for selling a deceased person's estate otherwise 
than a t  public auction. McDaniel v. Johns, 414. 

PETITION AGAINST AN INQUISITION OF LUNACY. Vide Certiorari, 4. 
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PLEADING. 
1. Though a covenant be with two or more, jointly, yet if the interest 

and cause of action of the covenantees be several, the covenant 
shall be taken to be several, and each of the covenantees may bring 
an action for his particular damage, notwithstanding the words 
of the covenant are joint. Little v. Hobbs, 179. 

2. Where a debtor delivered to his creditor, without indorsement, a 
bond on a third person as  collateral security, with an agreement 
that  i t  should be returned if not collected, and the creditor took 
from a constable a receipt for the paper for collection, a s  being re- 
ceived from him (the creditor), i t  was Held, in  a suit against the 
constable on his official bond for failing to collect, that  the creditor 
was the proper person to declare as relator. Chipley v. Albea, 204. 

3. A judgment in favor of "L. & M.," trading as  a firm, is valid, and is 
competent evidence in  a suit brought by the constitutents of such 
firm, in their individual names set out in  full. Lash v. Arflold, 
206. 

4. Where a declaration contains two counts, and testimony is given 
as  to  both, and the judge charges as to both, and a general verdict 
is given for the plaintiff, if one of the counts be defective, or a n  
error has been committed as to one of them, the defendant is  en- 
titled to a new trial. Wilson v. Tatum, 300. 

6 .  An action against a person as "executor" for a n  act done or a con- 
tract made by him after the death of his testator cannot be sus- 
tained and the words "as executor" rejected as  surplusage, as  
may be done where the action is for the party on his own possession, 
and these words are  improperly inserted. Beaty v. Cingles, 302. 

6. Two or more separate proprietors of land cannot sustain a joint 
petition for a ditch to drain their lands without alleging that a 
common ditch would drain the lands of all the petitioners. Bhaw 
v. Burfoot, 344. 

7. Matter which does not affect the title, but only affords an objection 
to the further prosecution of the suit as it  is then constituted, as  
marriage or death, or the plaintiff's taking possession, must be 
pleaded or otherwise specially brought to  the notice of the court; 
but matter that goes to affect the title a s  the confirmation of an 
infant's deed may be given in evidence under the general issue. 
McCormic v. Leggett, 425. 

Vide Contract, 4, 5 ;  Quiet Enjoyment, 3. 

PLEDGE. ' 

In order to  constitute a pledge there must be evidence that the property 
was delivered fcr that purpose to the pawnee. Thonzpson v. An- 
drews, 453. 

PONDING BACK WATER. 
1. The continuance of an overflow of land by the ponding back of 

water for twelve years does not justify the presumption of the 
grant of an easement. Griffin v. Foster, 337. 

2. I t  is not competent, either as  a bar to the action or in mitigation of 
damages, for the defendant to  show that for twelve years neither 
the plaintiff nor the party from whom he purchased had com- 
plained of the overflow of his land. Ibid. 
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POSSESSION OF STOLEN PROPERTY. 
Possession of a stolen article raises a presumption of theft by the 

possessor only in  case such possession is so recent after the theft 
as  to  how that  the possessor could not well have come by i t  other- 
wise than by stealing it. Gregory v. Richards, 410. 

POSSESSION BY BAILEE. Vide Larceny. 

POWER OF COURT TO SET ASIDE PROCEEDINGS. 
1. Where two fi. fas. have been issued to different counties on the same 

judgment, and one had been satisfied before the return term, i t  was 
Held, i n  order to  vacate a sale made of the defendant's land on the 
return day, under the second execution, to be competent for the 
court to quash and set aside such second execution. A d a m  v. 
Bmallwood, 258. 

2. Where a fi. jPa. on a justice's judgment was levied on land, and the 
regular proceedings had in the county court for subjecting the land, 
and a sale made by virtue thereof, i t  was Held, that  the county 
court, a t  a subsequent term, has no authority, on motion, to  set 
aside the fi. fa. on the justice's judgment. Bennett v. Taylor, 281. 

Vide Practice, 6, 8. 

PRACTICE. 
1. According to the genera1 understanding of the profession, where 

parties have gone into trial without a formal declaration, the plain- 
tiff is  t o  be taken to have relied on one suited to the case made by 
the proof. Davis v. Golston, 28. 

2. The statute, Revised Code, ch. 31, see. 114, authorizing a reference in 
suits upon the  bonds of sheriffs and other public officers, does not 
embrace the case of a bond given by a deputy sheriff for t h e  indem- 
nity of his principal. Willis v. Melvin, 62. 

3. The fact that  a county court by a special statute cannot hold jury 
trials does not deprive a party of his common-law right to have 
issues of fact tried by a jury. Bz~chanan v. McKenxie, 91. 

4. Where on a writ of error a judgment of the county court refusing 
to let a party plead was reversed in the Superior Court for error, 
the proper course was to send the case back to the county court, 
that the plaintiff in  error might be restored to all things which he 
had lost, and i t  was Held to be error for the judge to give leave to 
the party to enter his pleas i n  the Superior Court. Ibid. 

5. Where a statute requires that  a proceeding shall originate in  the 
county courts, and matters of fact are  involved therein which can- 
not be tried i n  the county court because jurisdiction to  t ry issues 
of fact has been taken away by special act of Assembly, the proper 
course is for the  issues to  be made up i n  the county court and trans- 
mitted, by an order or by a certiorari, to the Superior Court for 
trial. Euchanan v. McICenxie, 95. 

6. A judgment on a ca. sa. bond, during the term a t  which i t  is rendcred, 
is in  fieri, and may be set aside on motion; and a n  appeal from 
the county to the Superior Court from an order setting aside such 
judgment is erroneous, and will be dismissed on motion. Williams 
v. Bchimmerhorn, 104. 
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PRAICTICE-Continued. 
7. A suit a t  law cannot be removed into this Court by consent. Rod- 

man v. Davis, 134. 

8. Court of pleas and quarter sessions have power to set aside a verdict 
and judgment and order a new trial during the term. flcaff v. 
Bufkin, 161. 

9. The power of the courts of pleas and quarter sessions to set aside a 
verdict and order a new trial is entirely discretionary, and the pro- 
priety of its exercise cannolt be inquired into upon appeal. Ibid. 

10. Where a petition was filed for partition of slaves and money, and 
there was no answer, no judgment pro confesso, no issue made up, 
and no order made for setting the case for hearing, i t  was Held, 
erroneous for the court to pass a decree. Billups v. Ridclick, 163. 

11. The act of 1861 (second extra session), chapter 10, section 4, did not 
affect questions' as to  the continuance of causes coming before a 
court whose sittings commenced upon Monday of the week during 
which the act was ratified. Foust u. Trice, 490. 

Vide Compromise; Ejectment, 3 ;  Mandamus, 1, 2, 3 ;  Trial of a Non 
Compos; Waiver, 2. 

PRELIMINARY ISS'UE. Vide Trial of a Non Compos. 

PRESUMPTIOK OF FIACT. 
Where in a suit for the loss by fire of a quantity of rice deposited a t  a 

mill to be beaten, i t  was proved that  the general custom of the mill 
was to give a receipt to  the owner of the rice delivered, expressing 
the quantity and the terms of deposit, i t  was Held, in  the absence 
of proof that the custom was departed from in this particular in- 
stance, that  there was a presumption that such a receipt was de- 
livered to the plaintiff. Ashe w .  DeRosset, 240. 

PRESUMPTION OF HONESTY. 
1. At law the rule is  that  fraud is never presumed, and he who alleges 

i t  must prove it. Tonzlinson v. Payne, 108. 

2. I t  may be taken as a general proposition that  every man is pre- 
sumed to be honest in  his dealings until the contrary i s  proved. Ibid. 

PRESUMPTION OF PAYMENT. Vide Endorsement, 1. 

PRINCIPAL AND SURETY. 
Where a person bid off a parcel of wheat a t  a n  auction sale, and an- 

other person came forward and gave his note for it, in compliance 
with the terms of the sale, i t  was properly left to the jury to de- 
termine whether the latter intended to become the purchaser or to 
become the surety of the bidder. Thompson v. Andrews, 453. 

PRIVITY. Vide Contract, 8. 

PROBATE OF A WILL. 
Before a will can be received by our courts as having been established 

by a tribunal in another State i t  must appear by the record that  
such will was duly passed on by it, and that such tribunal was the  
court of probate of the domicil. Towfisend v. Moore, 147. 
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QUASHING AN INDICTMENT. Vide Appeal, 2. 

QUASHING PROCEEDINGS. Vide Power of Court to Set Aside Proceed. 
ings. 

QUIET ENJOYMENT. 
1. Where a grantor of land in another State entered into a covenant 

of quiet enfoyment, and after his death his widow recovered of 
the grantor a sum certain i n  lieu of her dower ( the law of the 
State subjecting all lands to dower of which the husband was 
seized during coverture), i t  was Held, that such recovery was an 
eviction, and the covenantee was entitled to recover the amount 
paid. Jackson v. Hanna, 188. 

2. Where a covenantee sued on his covenant for quiet enjoyment on 
account of a recovery of a sum certain off of him by the widow 
of the covenantor for her dower, and i t  appeared that  only a part 
of the recovery was paid when the suit was brought, and the re- 
mainder afterwards and before the trial, i t  was Held, that  the 
covenantee was entitled to recover the whole sum. Ibid. 

3. The action on a covenant of quiet enjoyment is transitory, and 
though entered into in another State, may be sued on in this State. 
Ibid. 

QUO WARRANTO. 
- An information in the nature of a writ quo warranto against a cor- 

poration to have its privileges declared forfeited because of neglect 
and abuse in the exercise of them must be filed i n  the name of the 
Attorney-General of the State, and cannot be instituted in the name 
of a solicitor of a judicial circuit. Houston v. Navigation Co., 476. 

RAPE. 
The inference arising against the t ruth of a charge of rape, from a 

long silence on the part of the female, is not a presumption amount- 
ing to a rule of law, but is  a matter of fact, to be passed on by 
the jury. 8. v. Peter, 19. 

Vide Carnal Knowledge of a Female Infant. 

RAILROADS AS COMMON CARRIERS. 
1. Where freight is carried on a railroad from station to station, if 

the owner is not ready to receive it  a t  i ts destination the duty of 
the carrier i s  discharged by placing i t  in  the warehouse of the com. 
pany without giving notice to the owner or consignee. Neal v. 
R. R., 482. 

2. I t  is certainly not required of the warehousemen a t  a railroad station 
to notify consignees living a t  a distance of the arrival of their 
goods, either through the mails or otherwise. Ibid. 

RECORD OF AN APPEAL, ITS CONCLUSIVE CHARACTER. Vide Appeal 
Bond, 2. 

RECORD OF PROBATE IN ANOTHER STATE. Vide Probate of a Will. 

RECORDARI. 
Where the president of a railroad company was informed that a suit 

was about to be brought against his company, before a justice of 
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the peace, and believing that  a recovery in such suit would be un- 
just, gave instruction to the most convenient station agent to at- 
tend the trial and, in case of a recovery against the company, to  
appeal to court, and such agent was a diligent and faithful officer, 
but from ignorance of the law failed to procure security for the 
appeal, i t  was Held, that there was no such laches on the part of 
the president as  deprived the company of a right to a recordari. 
R. R. v. Vinson, 119. 

REFERENCE TO CLERK. Vide Practice, 2. 

REFUNDING BOND. Vide Statute of Limitations, 8. 

REGISTERED COPY. 
1. Section 16, chapter 37, Revised Code, makes a certified copy of a 

registered deed competent evidence. Hughes v. Debnam, 127. 

2. Slight and immaterial mistakes in the registration of a deed of gift 
will not avoid it. Ibid. 

Vide Evidence, 2. 

RELEASE. Vide Estoppel, 1. 

REMEDIAL LEGISLATION WHERE COURTHOUSES HAVE BEEN 
BURNT. Vide Color of Title. 

REMOVING A FENCE. 
Where a party has neither possession nor right of possession t o  land 

he cannot upon an indictment for unlawfully removing a fence 
therefrom raise a question as to a right of entry, nor is i t  any de- 
fense to him that  he did the act to bring on a civil suit in order 
to t ry the title. S. w. Graham, 397. 

REMOVAL OF A SUIT T O  SUPREME COURT BY CONSENT. Vide Prac- 
tice, 7, 

REMOVING A DEBTOR. 
1.  Where a party, with his horse and buggy, carried a debtor to a rail- 

road station and there procured the money to enable him to leave 
the State, with the intent to assist him i n  the purpose of avoiding 
his creditors, it was Held, to be a fraudulent removal within the 
statute. Mofitt v. Burgess, 342. 

2. The declaration of a debtor fraudulently removed that  "he intended 
to get the defendant into a scrape," was Held to be immaterial. 
Ibid. 

REPAIRS TO A VESSEL. Vide Attachment, 1. 

RETURN OF PROCESS. Vide False Return, 1, 2. 3. 

ROAD. 

Whether there was a necessity for a public road between given termini 
is  matter which cannot be reexamined in this Court. Pridgen w. 
Bannerman, 53. 

Vide Overseer of Road. 
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RULE IN SHEIrlLE'Y'S CASE. Vide Deed of G-ift. 

SALE OF LAND. 

1. Where an administrator petitioned for the sale of his intestate's land, 
setting forth the number and amount of the debts existing against 
the estate, and a decree passed for such sale, i n  a suit by an admin- 
istrator de bonis non t o  recover a surplus over and above the  
debts, such decree was Held, not to  be conclusive a s  to such debts, 
although the persons to whom the land was devised were made 
parties. Latta v. Russ, 111. 

2. A sale of land by a decree of a court of equity is  i n  effect a sale by 
the owner of the land through the agency of the  court. Williams 
v. Council, 229. 

3. Notice i s  not required to be given to the creditors of a deceased 
person on application by the administrator o r  executor to sell the 
real estate for the payment of debts. Revised Code, ch. 46, see. 45, 
etc. Thompson v. Cox, 311. 

4. Nor is  the fund raised by such sale under the control and direction 
of the court making the order of the sale. Ibid. 

5. After passing the order for the confirmation of a sale made by virtue 
of the statute, Rev. Code, ch. 46, see. 45, etc., the jurisdiction of 
the court is a t  an end, and a petition to open the  biddings under 
such sale will not be sustained. Ibid. 

SCHOOL FUNDS. Vide Chairman of Common Schools. 

SCIRE FACIAS. Vide Detinue. 

SEAL. 

A square piece of paper affixed with a wafer to  a n  instrument opposite 
to  the name of the donor, in the place where the seal is usually 
placed, will in  the  absence of proof that the doaor intended ather- 
wise, be valid a s  a seal. Hug,hes v. Debnam, 127. 

SECRET TRUST. 

Where one owned and possessed slaves for fifteen years, and they were 
run out of the State secretly by the owher into another State, and 
then taken in hand by the defendant, who carried them into a 
distant State and sold them a,nd received the money about the time 
the plaintiff's judgment was obtained against the owner, i t  was 
Held, that  this  was some evidence of a secret t rust  for the use and 
benefit of the debtor to enable him to defraud his creditors. Mor- 
rison v. McNeill, 45. 

SEISIN OF ANCESTOR. Vide Statute of Limitations, 7. 

STAY LAW. 

The provision of the act of Assembly passed on 11 May, 1861, commonly 
called the "Stay Law," forbidding jury trials, and trials before 
justices of the peace, and the issuing of executions, and sales under 
executions and deeds of trust, Held, to be unconstitutional and 
void. Barnes v. Barnes, 366. 
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SET-OFF. 
Money paid by B., the surety of A,, is a good set-off against a note pay- 

able to A., which was endorsed after it  fell due. Harrington v. WiF 
corn, 349. 

SHERIFF. Vide Summary Judgment. 

SHERIFF. Vide False Return, 1, 2, 3. 

SHERIFF'S BOND. 
1. The ceremony of acknowledgment in open court, and registration, 

are  not essential to the validity of a sheriff's bond. McLean V. 
Buc,hunan, 444. 

2. Where a debtor lived in cne county and had places of business in  
two other counties adjoining, and it  appeared that a sheriff who 
acted as  a collecting officer went three times during three months 
to such residence, a t  the end of which time the debtor became in- 
solvent, although i t  appeared that  the debtor was most usually ab- 
sent from home during this time, i t  was Held, that  the officer was 
guilty of such laches as to  render him and his sureties liable on 
his official bond. Ibi&. 

SLANDER. 
1. The words, "You as  good as  stole the canoe of J .  H.," are not action- 

able per se. Stokes v. Arey, 66. 

2. I t  is not actionable per se to charge a white man with being a free 
negro; and it  does not alter the case that such white man was a 
minister of the Gospel. McDowell v. Bowles, 184. 

3. In  a declaration for slander, i n  charging the plaintiff with perjury in  
another State, i t  must be averred that  by the laws of such other 
State perjury is a n  offense to  which is annexed a n  infamous pun- 
ishment. Bparrow v. Maynard, 196. 

4. Words charging one with a n  attempt to commit a felony, however 
odious, are  not actionable persse. Wilsofi v. Tatum, 300. 

5. Reports that  the plaintiff swore to a lie or lies in a distant county 
cannot properly be submitted to a jury in  an action of slander as  
elements from which a jury are  to make up an estimate of their 
own of the character of the plaintiff. Luther v. Skeen, 356. 

SLAVES. ' ~ i d e  Contract, 9 ;  Deed of Gift; Jail Fees. 

SOLDIER UNDER ARREST. Vide Habeas Corpus. 

STATUTE OF FRAUDS. 
1. Where the land of one of two sureties of a third person was sold 

under execution for the debt, and the other surety bid it off, i t  
was Helb, that  an agreement for the owner of the land to pay the 
debt and take an assignment of the bid to  him was not affected 
by the statute of frauds. Hockaday v. Parker, 16. 

2. Where a remainder in slaves during the particular interest was 
offered for sale a t  auction, when certain written terms were pro- 
claimed by the crier, and the defendant was the last and highest 
bidder, but the property was not delivered to him, in a suit for not 
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STATUTE O F  FRAUDS-Continued. 
complying with the terms of sale, i t  was Held, that the contract 
was within the statute of frauds, so fa r  as the bidder was concerned, 
and no action would lie against him. Edwards v. Kelly, 69. 

Vide Contract, 8 .  

STATUTE OF LIMITATIONS. 
1. Where a bailment is once established, a mere possession under a 

claim of title with the use of property a s  his own, unaccompanied 
by an act upon the part of the bailee, changing the nature of his 
holding, will not set the statute of limitations in motion. Koonce 
v. Perry, 58. 

2 .  Where a writ in slander was issued, returnable to a term of the 
court, and no alias issued from such return term, but a writ issued 
from the next term thereafter, i t  was Held, that the latter writ was 
the commencement of the suit, and the limitation to the action 
must be determined accordingly. Hanna v. Ingram, 55. 

3. Where the land of an infant was sold by a decree of a court of equity 
and the purchaser went into possession, but no deed was made by 
the master during his continuance in office, i t  was Held, that  dur- 
ing this time the purchaser was in  a s  the tenant of the former 
owner, and that his taking a deed from the master, after his going 
out of office, did not change that  relation. Williams v. Qouncil, 
229. 

4. Held further, that the purchaser's making a deed of trust to secure 
debts, but still remaining in possession, did not change the relation 
and make the holding adverse. Ibid. 

5. Held furt,her, that an agreement on the part of such purchaser to 
sell the land thus bid off by him, absolutely, and an entry and pos- 
session of the party contracting to buy, he acknowledging himself 
the tenant of the person who bid off the land, did not make the 
holding adverse to the original owner. Ibid. 

6. Where the ancestor of a married woman died seized and possessed 
of a tract of land, it  was Held, that the descent cast and the title 
derived from her ancestor, according to the law of this State, gave 
her an actual seizin, and having had children during her coverture, 
her husband became tenant by the curtesy initiate, and was sub- 
ject to the bar of the statute of limitations. A fortiori is such the 
case where one of the wife's coheirs made an actual entry; for his 
possession was that of all the heirs. Childers v. Bumgarner, 297. 

7. The children of one entitled to an estate as tenant by the curtesy 
are  allowed seven years frcm the death 01 their father before they 
are  barred by the statute of limitations. Ibid. 

8. The statute of 1789 barring claims not sued for in two years does 
not protect an administrator unless he has paid over the assets 
to the distributees and taken refunding bonds as well as advertised 
in  conformity with the act. Cooper v. Cherry. 323. 

Vide Demand, 1. 

STATUTE OF USES. Vide Limitations in  Remainder, 3. 
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SUBSCRIBING WITNESS. 
1. I t  is  sufficient if a subscribing witness, a t  the execution of the in- 

strument, had mind enough to understand the obligation of an 
oath and to prove the capacity of the donor and his execution of 
the deed. Hughes w. Debnam, 127. 

2. Where there is doubt whether or not a subscribing witness to an 
instrument signed i t  before the donor, i t  was Held, that in the 
absence of proof to the contrary, the presumption is  that the donor 
signed it  first. Ibid. 

TAXING POWER. Vide Town Commissioners. 

TENANCY. Vide Evidence, 16. 

TITLE. Vide Trespass, q, c. j'., 2. 

TITLE COMMON TO BOTH PLAINTIFF AND DEFENDANT. Vide Eject- 
ment, 2. 

.TITLE IN A THIRD PERSON. Vide Ejectment, 2 ;  Trover, 2. 

TIMBER FOR REPAIRING ROAD. Vide Overseer of Road. 

TIME WHEN AN ACT TAKES EFFECT. Vide Practice, 11. 

TOWN COMMISSIONERS. 
The Legislature may delegate a portion of the general taxing power to 

incorporate towns for corporation purposes, and i t  was held that  
the statute, Rev. Code, ch. 111, see. 13, empowering the commis- 
sioners of incorporated towns to levy a tax of $25 upon retailers 
of spirituous liquors by the quart measure or under, was a proper 
exercise of their power. Camrs. v. Patterson, 182. 

TREATIES WITH INDIANS. 
1. Where an Indian, under the treaties of 1817 and 1819, after having 

his reservation allotted to him, voluntarily abandoned i t  and re- 
united himself with his tribe west of the Mississippi, i t  was Held, 
that his children, after his death, were not entitled to any estate in  
such reservation. Welch v. Trotter, 197. 

2. A treaty in i ts  effect is a n  executory agreement, and where an estate 
was limited by treaty to one for life, with a remainder to  others, 
on a condition extending to both estates, i t  was Held, that  on breach 
of such condition both estates were defeated without entry. Ibid. 

TREATMENT OF HIRED SLAVES. Vide Contract, 9; Negligence, 3. 

TRESPASS, Q. C. F. 
1. Where a defendant in an action of ejectment has been evicted under 

a judgment and writ of possession he is not estopped, on making 
a n  actual entry on the premises, from maintaining a n  action of 
trespass q. c. f., and on showing title he may recover for trespasses 
committed after the termination of the former suit. White w. 
Cooper, 48. 

2. Where one having title enters upon one who has evicted him by a 
judgment in ejectment and writ of possession, the former, by the 
jus post liminii, notwithstanding the presence of the other, will be 
considered to have been in possession all the time from and after 
the date of the eviction. Ibid. 

413 



INDEX. 

TRIAL OF A NON COMPOS. 
Where upon the arraignment of one for murder i t  was suggested that the 

accused was a deaf-mute and was incapable of understanding the 
nature of a trial and i ts  incidents and his rights under it, i t  was 
Held, proper for a jury to  be empaneled to t ry the truth of these 
suggestions, and such jury's responding i n  the affirmative of these 
suggestions, for the court to decline putting the prisoner on his 
trial. iS. v. Harris, 136. 

TRIAL, CONDUCTING OF. Vide  Evidence, 20. 

TROVER. 
1. Where a constable, by levy and actual seizure of a slave, had ac- 

quired a right to the property for the satisfaction of executions in 
his hands, and delivered such slave to  the jailer of the county 
for safe keeping, a refusal of the jailer to redeliver the said slave, 
by command of his superior, the sheriff, was Held, in  a n  action of 
trover by the constable against the sheriff, t o  be evidence of con- 

' version. HcDanieZ v. Nethercut, 97. 

2. Where the plaintiff delivered a quantity of wheat to the defendant 
with a n  injunction to keep i t  until called for, to which he assented, 
i t  was Held, in a n  action of trover, brought t o  recover its value, 
that  i t  was a valid defense for  the defendant t o  show that the title 
t o  the wheat was in  a third person, to whom he had delivered i t  
before the plaintiff's demand and suit. Thompson v. Andrews, 125. 

VERDICT. 
1. Where there were two counts in  an action of ejectment on the 

demises of several heirs at law, and a general verdict was ren- 
dered giving nominal damages, but on a point of law reserved i t  
was determined that  the lessor in  one of the counts was barred by 
the statute of limitations, i t  was Held, that  the  other lessor was, 
nevertheless, entitled t o  his  judgment. Childers v. Bumgarner, 297. 

2. I n  a n  action of debt for a penalty, i n  which n i l  debit is pleaded, a 
verdict finding all issues in  favor of the plaintiff and assessing his 
damages to  $530 will not sustain a judgment of recovery. AZbrig,ht 
v. Tapscott, 473. 

VERDICT, SPECIAL. Vide  Larceny. 

VICIOUS ANIMALS. 
Where a sow, having a bad reputation for devouring young poultry 

(which was known to her owner), was seen with a duck i n  her 
mouth, and on being chased dropped it, but immediately again ran 
after it, and was shot by the owner of the duck while in such pur- 
suit, it was Held, that  he was justified i n  so doing. Morse v. Nixon, 
35. 

VOLUNTARY ASSlIGNME,NIT. Vide  Fraud. 

WAIVER. Appeal Bond, 1 ;  Certiorari, 1. 

WAIVER OF OBJECTION ON A TRIAL EEFORE A MAGISTRATE. 
1. A defendant, by going t o  trial before a justice o'f the peace on 

the  merits of his case, without making objection to the want of 



WAIVER OF OBJEICTION-Continued. 
service by a proper officer, i s  not a t  liberty t o  take the objection in 
a n  appellate court. Taylor v. Marcus, 402. 

2. Where there was a trial before a justice of the peace and an appeal, 
and no objection appears on the face of the proceeding to the 
service of the warrant, i t  will be assumed i n  the appellate court 
that the objection was wajved below. Ibid. 

WAREHOUSEMEN. Vide Railroads a s  Common Carriers, 1.  

WIDOW-HER DISSENT FROM: WILL. 
Where a widow qualified as  executor of her husband's will i t  was Held, 

that she could not afterwards dissent from the will and claim 
dower. Mertdenhall v. lWendenhal1, 287. 

WILL. Vide Probate of a Will. 

WRIT OF ERROR. Vide Practice, 4. 

WRIT OF ERROR CORAM NOBIS. 
1. A writ of error coram nobis lies from any court of record returnable 

to itself, and not from a superior to  a n  inferior court. Roughtolz 
v. Broum, 393. 

2. Only the parties to  a judgment as to  whom there is error of fact 
need join in a writ of error coram nobis. Ibid. 

3. The husband of a Peme covert against whom a judgment has been 
taken must join with her in  an application for a writ of coram 
nobis. Ibid. 

WITNESS. 
The maxim of law, "Falsum i n  uno, falsum in omnibus," does not pre- 

vail in  courts of law, the fact of the witness having sworn falsely 
as to  one matter going to the credibility and not to the competency 
of his testimony a s  to the other matters. 8. v.  LSmith, 13.2. 

Vide Evidence, 8. 

WRIT. Vide Amendment, 4. 

WRITTEN C'ONTRACT. Vide Evidence, 12.  




