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CASES AT LAW, 
ARGUED AND DETERMINED 

IN TEE 

SUPREME COURT OF NORTH CAROLINA, 

AT RALEIGH. 

DECEMBER TERM, 1858. 

BROWN, BRAWLEY & CO. u. DAVID BOSTIAN." 

Where A covenanted in writing under seal, to deliver a quantity of flour to 
a partnership firm, and in the same instrument was a covenant on the part 
of the firm to pay for the same, signed in the name of the firm, with a seal 
affixed, i t  was HeZd that an action on the covenant could be maintained 
against A in the name of the firm for not delivering the flour, and that in- 
dependently of the question, whether A could sustain an action on the 
same instrument against the firm. 

ACTION of COVENANT, tried before BAILEY, J., at the last 
Spring Term of Mecklenburg Superior Court. 

The plaintiffs aeclared on the following written instrument: 
a This contract and agreement, entered into this 17th day of 

October, 1855, between John 1;. Brown for Brown, Brawley 
& Co., of the town of Charlotte, and State of North Carolina, 
and David Bostian of the county of Alexander, and State 
aforesaid, witnesseth, that the said Bostian, on his part, con- 
tracts and agrees to furnish Brown, Brawley & Co. with one 

*Decided at last term. 
1 



2 I N  THE SUPREME COURT. 

Brown v. Bostian. 

hundred barrels of good merchantable flour, to be delivered 
in lots of twenty barrels during each inontli, commencing on 
1st of November next. Said Brown, for Brown, Brawley &T 
Co., contracts and agrees to pay to the said Bostian seven dol- 
lars per barrel for each barrel so delivered. I t  is mutually 
agreed between the parties, that any act of God shall nullify 
the above contract and agreement. Witness our hands and 
seals and day first above written." 

BROWN, B R A ~ L E Y  & Co. [seal.] 
DAVID BOSTIAN, [seal.] 

The breach assigned was the non-delivery of the flonr. It 
mas proved that said Brown, was one of the firm of Brown, 
Brawley & Co., aud that the covenant was executed by him 
and David Bostian. 

The defendant objected that the action could not be main- 
tained in the name of Brown, Brawley & Go., but that i t  
should have been brought in the name of John L. Brown 
alone. 

The question of law was reserved by the Conrt, and under 
his inetraction, the jury found for the plaintiffs. 

Afterwards, the Court, on consideration of the question of 
law reserved, gave judgment for the plaintiffs. 

The defendant appealed. 

Brown, Wilson and Odorme, for tlie plaintiffs. 
Boyden, for the defendant. 

BATTLE, J. The only question presented is, whether the 
action, upon the instrnment declared upon, was properly 
brought in the name of Brown, Brawley & ~ b . ,  and v e  think 
that upon both principle and authority, it was. According to 
the express terms of the written agreement, the defendant 
bound himself to deliver the flonr to the plaintiffs, and the 
agreement is signed in their name, and sealed with a seal 
purporting to be theirs. I t  is true, that in tlie body of the 
instrument, the contract purports to be made between John 
I,. Brown for the plaintiffs and the defendant ; and John L. 



DECEMBER TERM, 1858. 3 

Brown v. Bostian. 

B r o m ,  for the plaintiffs, promises to pay the defendant for 
the flour upon its deli&ry. Brown, as a member of the firm, 
had full authority to make the contract, but not to bind the 
partnership by a seal. Had the defendant performed his 
part of the contract by the delivery of the flour, he might 
have found a difficulty in suing any person upon this writ- 
ten agreement. H e  could not have maintained an action 
upon i t  against Brown alone, because it q7as not signed in his 
name, nor could he have sued the partnership upon it, be- 
cause Brown was not authorised to put their seal to it. The 
defendant, however, would not have been without an ade- 
quate remedy, as he could have brought an action against 
them for goods sold and delivered, and used the written in- 
strument as evidence of the price and terms of payment; 
Delius v. C~xwthor~.~, 2 Dev. Rep. 90 ; Osliorne v. The High 
Shoals Z in ing  and Munufucturing Company, 5 Jones' Rep. 
177. There was nothing to prevent the defendant from bind- 
ing himself, under seal, by the instl.ument in question, and 
the only difficulty is to ascertain the person or persons to 
whom he did so bind himself. W e  see no good reason, either 
technical or otherwise, why he should not be held to have 
hound himself to the f i m ,  the present plaintiffs. Had Brown 
signed and sealed the instrument in his own name, i t  might 
have presented the technical difficulty of being a deed inter 
partes, in which no person but a party couild sue upon i t ;  
nnd so are all the numerous authorities referred to by the 
lefendant's counsel. But for the reasons already stated, this 
cannot be regarded as a deed inter partes. It is, in legal 
effect, the deed of the defendant, and the written evidence of 
a simple contract on the part of the plaintiffs ; and it is well 
settled, that upon such an instrument, one party may be sued 
in debt or covenant as the case may require, while the other 
can only be sued in assumpsit; Whitehead v. Riddick, 12 
Ire. Rep. 95, is a case in point in favor of the action. 

There is no error. 

PER Cmw, Judgment affirmed. 



4 IN THE SUPREME COUIkT. 

Gregory v. Dozier. 

MAJOR GREGORY v. ABNER DOZIER et aL 

A covenant to pay a sum of money i n  a good note om demand, is not met by 
an offer to deliver to the covenantee a sealed instrument, payable twelve 
months after date, made by strangers to a stranger, or bearer, and not en- 
dorsed. 

A bond or sealed note made payable to A B, or bearer, can only pass by a 
delivery to, and an assignment by, the obligee, under the statute; Revised 
Code, ch. 13, sec. 1. 

THIS was an action of COVENANT, tried before SHEPHERD, J., 
at the last Fall Term of Camden Superior Court. 

The plaintiff declared upon the following sealed instrument, 
viz : 

" For value received, we, or either of us, promise to pay to 
Major Gregory or bearer, one hundred and three dollars, in a 
good note on demand. January 12th, 1857." 

(Signed and sealed by the defendants.) 
The execution of the paper, and a demand for a good note 

previous to the bringing of the suit having been proved ; in 
defense it was shown, that when the plaintiff made the de- 
mand, the defendant, Dozier, offered to the plaintiff the fol- 
lowing instrument, viz : 

" $100. Twelve months after date, we, or either of us, pro- 
mise to pay to E. L. Dozier or bearer, one hundred dollars, 
value received. 

SAXITEL TILLETT~ [seal.] 
JOHN B. TILLETT, [seal.]" 

The defendant offered to pay, in money, the difference be- 
tween the sums called for in the two instruments. The plain- 
tiff refused to take the note thus offered, alleging that i t  was 
not good, but offered to do so if the defendant, Abner Dozier, 
would endorse it, which was declined by him. The note was 
not endorsed by E. L. Dozier, nor did appear ever to have 
been delivered to him. 

Evidence was then produced, to show that the bond, or 
sealed note, was ' L  good." 
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The Court being of opinion that there was nothing shown 
by the defendants to prevent the plaintiff from recovering, so 
instructed the jury, who accordingly rendered a verdict for 
the amount with interest. Judgment and appeal by the de- 
fendants. 

Pool and JorcEaa, for the plaintiff. 
-Uimes, for the defendants. 

BAITLE, J. We concur in the opinion expressed by hie 
Honor, in the Court below, that nothing has been shown by 
the defendants to prevent a recovery by the plaintiff. The 
obvious meaning of the covenant was, that the defendants 
were, either jointly or severally, to give to the plaintiff, upon 
his demand, a good note for the specified amount, payable 
to himself, or at least so endorsed to him, that he could have 
an immediate remedy at law, in case it should be necessary 
for him to resort to an action to enforce the payment of it. 
The bond, or sealed note, which the defendants tendered in 
discharge of their obligation, (to say nothing of its not being 
for the proper amount) was made payable twelve months 
after date, and upon which, therefore, the plaintiff must have, 
for that time, been deprived of a remedy. 

Another objection to it was, that without proof of a delive- 
ry of it to E. L. Dozier, the obligee, and an endorsement by 
him, the plaintiff could not have sustained any action upon i t  
at all. See the case of Zarsh v. Brooks, 11 Ire. Rep. 409, 
where i t  was decided that although a bill, or promissory note, 
may be payable tc A B or bearer, or to the bearer, yet a bond 
cannot. That, being a deed, must be made to some certain 
obligee, to whom, or for whom, it may be delivered, and then 
no person can claim the bond bnt by the assignment of the 
obligee under the statute ; Rev. Code, ch. 13, see. 1. See also 
Latham v. Ro.qms, Busb. Rep. 138. The judgment must be 
affirmed. 

PEE CUEIAM, Judgment affirmed. 
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Simmons u. Morse. 

EDMUND B. SIMMONS v. JAMES W. MORSE. 

PL letter w~ i t t en  and sent to the plaintiff, charging him with trying .lo d f i a u d  
the defendant for a long time, and with having done so as muc?~ as lay in his 
power, and containing, besides, angry and threatening language; and for- 
bidding all intercourse between them, was B e k l  proper to be submitted to 
the jury to determine whether the language was intended in a sense inju~i- 
ous to the plsintiq and the Court had no right to assume, on the trial, that 
the writing was not a libel. 

TBIS was an action on the case for a LIBEL, tried before SIIEF- 
HEED, J., at the last Superior Court of Carrituck. 

The declaration set forth the following letter as the ground 
of the action : 
ci  Bfr. Edmz~nd B. Simnons- 

'i Sir: I hereby forwarn you not to go upon my lands, 
belonging to me, while breath remains in your body. I shall 
keep off your lands and you must keep off of mine. If you 
do nat keep aff of my lands you are in danger, and if you keep 
off and don't trouble me, I shall not trouble you. I don't wish 
for you never to speak to me as long as you live. I shall not 
speak to yon. I want nothing to do with you as long as 
breath remains in my body, and blood in my veins, in no man- 
ner whatever. I desire you to be very careful and not trou- 
ble me any more. You have been trying to defraud me n 
long time, and has done i t  all you had power to do f'or the 
last ten or twelve years. I don't desire to hurt one hair upou 
your head, nor will not do it, if you will just keep off of my 
lands and not trouble me. If not, you will have to abide by 
what you receive. Wrote by and signed by 

JAMES IT. MORSE." 
This paper was read by the defendant to one person, who 

was requested to carry it, and did carry it, to the plaintiff. 
The Court intimated au opinion that the paper was not a 

libel per se, and thereupon the plaintiff submitted to a non- 
suit and appealed to this Court. 
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Jordan and Hines, for the plaintiff. 
No  counsel appeared for the defendant'in this Court. 

BATTLE, J. The only question presented in this case is, whe- 
ther the letter from the defendant to tlie plaintiff, upon which 
the action is brought, is a libel. The part of it which is par- 
ticularly relied upon to show that it is so, is the following 
paragraph. "You have been trying to defraud me a long 
time, and has done i t  all you had power to do for the last ten 
or twelve years.'' 

A libel, as applicable to individuals, has been well defined 
to be a n~alicious publication, expressed either in printing or 
writing, or by signs, or pictures, tending either to blacken the 
memory of one dead, or the reputation of one alive, and ex- 
pose him to public hatred, contempt or ridicule. See 2 Keht's 
Oom. 16, and tlie cases there referred to. The distinction be- 
tween written and verbal slander is so well known, that i t  is 
unnecessary to refer to it more particularly than to say, that 
any written slander, though merely tending to render the 
party liable to disgrace, ridicule or contempt, is actionable, 
though i t  do not impute any definite infamous crime pnnish- 
able in the temporal courts. Hence, to publish, in  writing, 
that a person is a swindler, or a hypocrite, or an itchy old toad, 
has been held to be libellous. So it is a libel to impute to a 
nlnn a gross want of feeling, as that although he was aware 
of the death of a lady occasioned by his improperly driving a 
carriage, he had attended a public ball in the evening of the 
same day. See cases referred to in 3rd Chitty's Black. 123, 
note 9. The case of IJoare v. Xiherlock, decided in the year 
1848, and to be found in 64th vol. of Eng. C. L. Rep. 624, is 
an instructive one ; i t  was there held that, in an action for 
writing and publishing of the plaintiff, that her warmest 
friends in giving up their adovcacy of her claims stated that 
they had realized the fable of thefrozen smke, if '' not guil- 
fy," bo pleaded, and a,verdict of guilty found, the plainti8 
is entitled to judgment, since the jnry may have understood 
that the words, fi-ozen snake, were meant to charge the plain* 
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tiff with ingratitude to friends. And it was held further, that 
i t  is no objection, on a motion in arrest of judgment, that the 
words were not explained by inuendo, for the Court will no- 
tice that the words are commonly enough understood in this 
sense, to warrant a jury in so applying them. In the same 
case i t  was also decided, that it is a libel to publish of a wo- 
man, soliciting a relief of a charitable society, that she pre- 
fers unworthy claims, which i t  is hoped the members will 
reject forever, and that she has squandered away money al- 
ready obtained by her from the benevolent, in printing circu- 
lars abusive of the secretary of the society. On the motion 
to arrest the judgment ~ f t e r  a verdict for the plaintiff, and 
against which she showed cause in person, Lord DENJIAN, 0. 
J., said, "There is no ground for our interference. The third 
count is certainly good. We are not called upon here to take 
judicial notice that the term frozen snake had, or had not the 
meaning ascribed to i t  by the plaintiff, but to say, after ver- 
dict, whether or not, a jury were certainly wrong in assum- 
ing that those words had the particular meaning. They are 
words well understood ; there is no doubt that they are com- 
monly known in a libellons sense ; i t  must here have been 
left to the jury to say whether they were used in that sense 
or not, and we must take it that they considered them as so 
applied." The learned Judge, after distinguishing the case 
under consideration, from those which had been cited by the 
counsel, in argument, proceeded to say that " the fourth count 
is certainly injurious to the plaintiff, for it describes her as an 
applicant to the society for charity, but unfit to receive it, 
because she employs the money she obtains froli the benevo- 
lent in circulating abuse of the secretary.?' 

In the case now before us, the words you have been try- 
ing to defraud me a long time, and has done it all you had 
power to do for the last ten or twelve years," are eitherper se 
or by aid of the context, calculated to damage the character 
of the plaintiff. The charge imputes to him an endeavor, 
through a long term of years, to defraud the defendant. The 
intimation of the Court that the action could not be sustained, 
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upon which the plaintiff submitted to a judgment of nonsuit, 
prevented the jury from declaring, by their verdict, the sense 
in  which the words were to be understood. If, then, of them- 
selves, or when taken in connection with other parts of the 
letter, the words might be understood in a sense injurious to 
the plaintiff, his Honor erred in not permitting the jury to 
pass upon them. Though the manner in which the plaintiff 
had attempted to defraud the defendant is not specified in the 
letter, and though the precise meaning, which the defendant 
intended to convey by the term to " defraud," is not very 
clear, yet i t  is certain that he intended to impute to the plain- 
tiff some moral delinquency-some vice which rendered him 
an unfit associate. This we think is sufficient to bring it with- 
in  the definition given above of a libel. The judgment must 
be reversed, and a wenire de novo awarded. 

PER CURIAX, Judgment reversed. 

Doe on the demise of ANTHONY ELLIOTT and wife  v. JAS. NEWBOLD. 

Where a baron and feme joined in a demise in an action of ejectment, dated 
before the coverture began, it was Held that they could not recover. 

ACTION of EJECTMENT, tried before SHEPHERD, J,, at  the last 
Fall Term of Perquimons Superior Court. 

Angelina Elliott w& entitled to the land in question in 
1844, and had then the undispnted right of entry. She inter- 
married with Anthony Elliott in 1847, and brought this ac- 
tion in 1856. The demise in the declaration, on which the 
only question in this action turns, was alleged to have been 
made in  1844, in the narues of Anthony Elliott and his wife 
Angelina, jointly. 

Another count in the' declaration, on the demise of Francis 
Nixon, was abandoned in this Court. 

The Court below held that the plaintiff could not recover 
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on the count in the name of the husband and wife. Plaintiff 
took a nonsuit and appealed. 

Jordan and Smith, for the plaintiff. 
PooC, for the defendant. 

PEARSON, C. J. In the action of ejectment the question is: 
Has the lessor of the plaintiff such a title as enabled him to 
make the lease set out in the declaration; and i t  is a well 
established rule that the lessor must show title at  the date of 
the darnise; for otherwise he had no right to make the lease. 
So, it is a well established r d e  that tlie lessor must hare the 
right of entry at the time the action is commenced ; for oth- 
erwise he could not enter to make the lease, and the fiction 
that he has made a lease, is only allowable where he could 
enter and make it, for the purpose of saving the useless trouble 
and expense of actually doing so; Addiwton v. Xelcho~, 9 
Ire. Rep. 349 ; Xkipper v. Lennon, Bush. Rep. 189. So, also 
i t  is well established that a joint demise by tmoisnot supported 
by showing title in one of the two at  the date of the dernise, 
tlie other having no title at that time ; Hoyle v. Stowe, 2 Dev. 
Rep. 318 ; Bame?* v. Carr, 11 Ire. Rep. 45. In our case the 
" feme'Vessor had title at  the date of the demise, but the 
" baron" lessor had no title at  the time, which was several 
ycars before the coverture. I t  follows that the lessors did not 
have such a title as enabled them to make the lease set out in 
tlie declaration, and the action cannot be maintained. 

X*. Smith assumed the position that a demise in the name 
of the feme alone could not be supported, because she did not 
have the right of entry at  the coznmencement of the action, 
lier legal existence being merged in that of the baron, who 
held the right of entry with her in her right, and he put the 
.case in this way : If the deniisc in the name of the feme alone, 
cannot be supported, because she did not alone have the right 
of entry a t  the commencement of tho action, and a demise in 
the name of the baron and feme cannot be supported, because 
4lze.baron bad no title a t  the data of the demise, i t  follows that 
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for the time between the date of tlie dernise and the inarri,zge, 
there is a right without cc remedy, and to avoid this, he insists 
that the dernise in the name of baron and fane  ought to be 
sustaiiied. 

We agree with hiin t h ~ x  far: If the demise is dated 6Efore 
the marriage, it cannot be supported either in the name of the 
,erne alone, or in the names of the baron and feme ; bnt we 
do not concur with him in the conclnsion, that on that ac- 
covnt the well established rilles of law innst give way in or- 
der to preveut a failure of justice; for that result will not fol- 
low. Let the deinise be dated on the duy of the marriage 
and be in the nmnes of the baron and feme ; a recovery can 
then be effected without violating any rule of lam ; and the 
possession being regained, in the action of trespass, for the 
rnesne profits, the judgment in ejectment will be conclusire 
as to the title from the date of the marriage, and the only in- 
convenience will be that, as to the time before the marriage, 
the question of title will be open, and may be p u t  i11 issne in 
that action. So, the only diEerence will be, that for the lat- 
ter time, the title of the feme will be proven in the action of 
tresspass, instead of being proven in the action of ejectment. 

A consideration of the nature of the action of ejectment, 
will show the justness of this conclnsion. The writs of entry 
and assise involved the right of entry at the cornmencement 
of the action. If that was established, the denlandant had 
judgment, and a writ of habere facias seisinano issued. Tlw 
action of ejectirient being substituted f u r  these actions, in 
strictness, should have been confined to the right of entry at 
its commencenient ; for if before commencing the action, the 
party was required to be at the trouble and expense of mak- 
ing an actual entry and lease, the date of the dernise would of 
course necessarily be at that time, but the co~zrts in further- 
ance of justice, relaxed the principle to the extent of allowing 
the deinise to be dated back to the time when the title of the 
lessor accrued, so as to decide tlie question of title, both at 
the date of the demise and the commencement of the action ; 
there can, hoaever, be no ground for insisting upon a further 
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relaxation, so as to allow the demise to be dated back to s 
time prior to the title of both lessors, where there is a joint 
demise, for the purpose of allowing one of them to set up title 
in himself before their joint right of entry accrued. The 
learned counsel did not cite any authority for this departure 
from well established rules, and we can see no reason for per- 
mitting it, There is no error. 

PER CUEIAM, Judgment affirmed. 

CORNELIA W. HOLTON a. SARAH McALLISTER. 

Where slaves were limited, by deed, in 1844 to A, her heirs and assigns, and 
i n  case the said A should die before she has an heir of her body, then B shall 
have and possess the same as though they had never been given as afo~esaid 
to A, it was Beld that on the death of A without having had issue, the 
limitation to 31 was valid. 

ACTION of DETINUE, tried before SAUNDERB, J., at the last 
Fall Term of Richmond Superior Court. 

This is an action of detinue for certain slaves, the children 
of a woman named Caroline, formerly the property of John 
McAllister. On the 20th of Dec., 1844, he, by deed of gift, 
convoyed her, with her increase, to his daughter, " Sarah Ann 
McAllister, her heirs and assigns, and in case the said Sarah 
Ann shall die before she has an heir of her body, then my 
grand-child, Cornelia W. McAllister, (who is the present plain- 
tiff) shall have and possess the said Caroline and her children, 
as though she had never been given as aforesaid to my dangh- 
ter Sarah Ann," with other limitations over in case the plain- 
tiff should also die without heirs of her body. 

Sarah Ann married in December, 1856, and died in Febru- 
ary, 1857, without ever having had issue ; and after a demand 
and refusal, the plaintiff brought this suit in September, 1867. 

On the trial, the cot~nsel for the defendant insisted that the 
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limitation over to the plaintiff was not good, and that the ab- 
solute property in Caroline and her issue, vested in Sarah 
Ann McAllister ; that there were no effectual words of gift 
to the plaintiff of Caroline, or, particularly, of her increase. 
His  Honor gave his opinion to the contrary, and there was n 
verdict for the plaintiff and judgment, from which the de- 
fendant appealed. 

Whston, Sen., for the plaintiff. 
Bank&, for the defendant. 

RUFFIN, J. The act of 1823, makes every limitation in re- 
mainder by deed effectual, which would be good by an exec- 
utory bequest ; and it seems plain, that, notwithstanding the 
.words " heir of the body" of Sarah Ann, found in the deed, 
the event of her dying without heirs is tied up to her life, 
since the slave is to go over in case of her death " before she 
has" such heir. But if there could be any doubt on that point, 
i t  is removed entirely by the act of 1827, Rev. Stat. ch. 43, 
sec. 3, which provides that every contingent limitation in a 
deed or will, executed after the 15th of January, 1828, ' b a d e  
to depend upon the dying of any person without heir or heirs 
of the body, shall be held and interpreted to be a limitation 
to take effect when such person shall die without having such 
heir living at  his death," unIess the intention be otherwise 
expressly declared in the instrument. If, then, this deed, in- 
stead of making the limitation over to depend on Sarah Ann's 
death " before she has an heir of her body," had made i t  on 
her dying without an heir of her body,'' i t  would have been 
good, since the deed is to be read as if the words " living at  
her death" had been added ; and those words always made a 
good executory bequest, and, conseqnently, now make a valid 
limitation in a deed. 

The other objections were properly abandoned by the coun- 
sel in this Court. For, unquestionably, the issue of a female 
slave goes with the mother, in remainder, by the rule of 
law. But here, the children of Caroline are expressly limited 
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over with the mother, and the words are, moreover, that upon 
the death of the danghter, the grand-daughter " shall have 
and possess the slaves ;" and they amount to an express gift 
in remainder, or by way of execntory limitation. 

PER CURIAM, Judgment affirmed. 

JAMES E. DUKES el at v. DEMPSEY JONES. 

,k bill of sale of property, absolute on its face, but intended as a mortgage, is 
void, as against a purchaser for valuable consideration, by force of the Rev. 
Code, ch. 37, sec. 22, (requiring mortgages, &c., to be registered.) 

TSOVER for the conversion of a horse, tried before SHEP- 
HERD, J., at  the last Fall Term of Hertford Superior Court. 

The plaintiff's adduced in evidence a bill of sale, absolute, 
on its face, from A. J. Wi,nborn to themselves, for the horse 
in qtlestion, dated 28th of August, 1856. The defendant then 
offered to prove that the bill of sale was intended as a mort- 
gage to secure and indemnify the plaintiffs against loss or in- 
jury in staying certain executions against the said Winborn ; 
and to prove further, that he was a purchaser of the horse in 
question, from the said Winborn, for a valuable consideration, 
between the time of the making of the bill of sale and its re- 
gistration. The plaintiffs objected to this evidence, but it was 
received by the Court, and the plaintiffs excepted. 

I t  was not contended on the trial, nor was any evidence 
offered to show that the bill of sale was execnted with inkrnt 
to defraud. 

The Court charged the jnry, that if the bill of sale was in- 
tended ns a mortgage, not having been registered at  the time 
of' defendant's purchase of the horse in question, they shoiild 
find for bile defendant ; but if i t  was intended as an uncondi- 
tional sale, they should find for the plaintiffs. The jury found 
for the defendant. Judgment and appeal. 
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Vinston, Jr., and Peaks, for the plaintiffs. 
Barnes, for the defendant. 

PEARSON, C.  J. I t  is established by the verdict, tliat the 
defendant is a purchaser for valuable consideration, and that 
the bill of sale to the plaintiffs, although absolute on its face, 
was executed as a security, i. e., a mortgage to save them 
harmless in staying certain executions. Upon this state of 
facts, we concur with his Honor, in the opinion, tliat the bill 
of sale is void as against the defendant, by force of the statute, 
Rev. Code, ch. 37, sec. 22, which enacts, "No deed of trust 
or mortgage shall be valid, at law, to pass any property as 
against creditors and purchasers for valuable consideration, 
but from the registration of such deed." 

The deed to the plaintiffs does not show the true nature of 
the transaction, and there is no principle upon which they 
can be entitled to stand in a better condition than they would, 
if the deed had set out the truth on its face. Such a conclu- 
sion would be a direct encouragement to falsehood and the 
suppression of truth. Had the deed been upon its face a 
mortgage, the defendant mould be entitled to the property, 
because he purchased before it was registered ; and the fact 
that it does not show the truth on its face, cannot be allowed 
to aid the plaintiffs, or impair the right of the defendant. 111 

the former case, the plaintiffs wonld have lost their incum- 
brance, because i t  was not registered ; in the latter, because 
by their folly, i t  was pnt in such a shape that it could not be 
registered, for the registration of a deed, absolute on its face, 
cannot be the registration of a mortgage ; so that a deed which 
does not set out on its face the true nature of the transaction, 

I is not susceptible of registration ; Gregory v. Perkins, 4 Dev. 
Rep. 50 ; Waltort v. 8talZings, ibid. 56, where the subjeot is 
fully discussed. 

The counsel for the plaintiffs, insisted that our aase is dis- 
tinguishable, because "it was not contended, and no evidence 
was offered to show that the bill of sale was executed with an 
h t m t  to &fraud." The position is based upon an entire mis- 
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apprehension. The plaintiffs acquired no title, and could ac- 
quire none against creditors and purchasers, because their 
deed has not been, and cannot be, registered, inasmuch as i t  
does not set out the truth, and this result follows from the 
express provisions of the stat~zte, without reference to, and 
independent of, the question of an intent to defraud. 

The exception to the evidence was properly withdrawn. 
There is no error. 

PER CURIAM, Judgment affirmed. 

BRANCH & THOMAS v. DANIEL MORRISON, Adnt'r., et al. 

Where A, claiming under a lease from a stranger, took possession of land and 
continued in possession, cultivating turpentine trees, which had been pre- 
viously boxed, and after the turpentine had run into the boxes, B, who was 
the owner of the land, entered and dipped the turpentine out of the boxes 
and converted it to his own use, it was Held that A could maintain trover 
for the conr*ersion. 

THIS was an action of TROVER, tried before SAUNDERS, J., at  
the last Fall Term of Harnett Superior Court. 

This cause was before the Court a t  the December Term, 
1857, (5th Jones' Law, 16,) in a more complicated form. The 
leading features of it, as now presented are, that, in Decem- 
ber, 1853, one McKay cut 13,000 boxes into the pine trees in 
question, for the purpose of conducting the business of pro- 
curing turpentine, which in January following, he leased to 
the plaintiffa and put them in possession. Afterwards, to wit, 
on the 7th of January, 1854, Alexander Morrison obtained a 
grant from the State for the land on which these trees were 
situated, under which the defendants entered on the 4th of 
March following, and dipped the turpentine out of the boxes 
and converted i t  to their own use. This grant was oflered by 
the defendants in  answer to the action, but was rejected by 
his Honor; for which the defendants excepted. 
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Verdict and judgment for the plaintiffs. Appeal by the 
defendants. 

Neil McKay, for the plaintiffs. 
B. Fuller and C. G. Wright, for the defendants. 

PEARSON, C. J. The defendants offered to show title, by a 
grant to them, dated 7th January, 1854. Hi8 Honor rejected 
the evidence as irrelevant, being of opinion that title in the 
defendants wo~ild riot defeat the action. Tliis question is pre- 
sented : A, claiming under a lease from.& stranger, takes pos- 
session of land, and continues in possession, cultivating tur- 
pentine trees, which h:td been previously boxed ; after the 
turpentine had run into the boxes, 13, who is the owner of the 
land, enters and dips the turpentine out of the boxes, and con- 
verts it to his own nso, can A rnaiutain trovcr against B for 
the conversion of the turpentine ? 

The question is settled by Brothers v. .Burdle, 10 Ire. Rep. 
490 ; Branch v. iMorrison, 5 Jones' Rep. 16. 

In the first i t  is decided, that where one, who had no title, 
took pnssession of land, cultivated-a c ~ o p ,  pillled and* stacked 
the fodder, and gathered the peas, and put them into a crib 
on the premises, he might recover in trover for the fodder and 
peas against the true owner, who, bdng put in possession un- 
der a recovery in. ejectment, converted the fodder and p e a  
which were on the premises at  the time he reg$nebthe pos- 
session. 

The distinction is this: A tree, or other thing, when sever- 
ed from the land, becomes a chattel. If the owner of the land 
be i n  possession, actually, or by constrnction,. the chattel is 
instantly his property, wid he may take it, or may presently 
bring trover against any one who converts it. Bnt if the 
owner of the land be not in. possession and his estate zs di- 
vested by an adverse possession, then the cllattel does not be- 
come his-property, but is the property of the party in posses- 
sion who severed it, and who may maintain trover for its con- 



28 IN THE SUPREMB COURT. 

Branch v. Morrison. 

version against the true owner who had, at the time, a mere 
right, and not an estate in the land. 

In  the second case it is decided, that turpentine, which has 
run into the boxes, is thereby severed from the land and made 
a chattel, and that the party who was in possession and culti- 
vated the trees, might maintain trover, notwithstanding the 
title was shown to be in the heirs of one Blount ; adopting 
the conclusion and the reasoning of Brothers v. HurdZe, supra. 

As the case is now presented, the title of the heirs of Blount 
is not shown. So, it is to be taken that the title is in the de- 
fendants b~ force of their grant ; but the plaintiffs were in the 
adverse possession, whereby the estate of the defendants was 
divested and turned into a mere right ; consequently, the tur- 
pentine, when severed from the land by being made to run 
into the boxes before the entry of the defendants, did not be- 
come their property, but was the property of the plaintiffs, 
according to the principle above announced. 

This conclusion assumes that one, who cultivates turpentine 
trees, thereby acqnires the possession in such a manner as to 
hold adversely, and divest the estate of the owner ; the enter- 
ing for the purposes of such cultivation, not being treated as 
several distinct trespasses, leaving the owner in possession, 
but as a continuing adverse possession, and an eviction of the 
owner. That such is the legal effect of the cultivation of tur- 
pentine, is fully settled. With color of title, it would ripen 
by seven years continuance. I t  prevents the owner from be- 
ing able to convey the estate which is thus divested. And 
the owner cannot maintain trespass, or any action, except 
ejectment, until he regains the possession and gets the benefit 
of the post Ziminii, which enables him to maintain tresptlse 
for the mesne profits ; but does not enable him to maintaia 
trover for a thing which had been severed from the land and 
become a chattel. There is no error. 

PEE C ~ I A X ,  Judgment &Turned. 
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STATE v. WILLIAM JENKIBS. 

Where it was charged, in a bill of indictment, that the defendant stole am, ox, 
and it did not appear from the bill of exceptions that aby question was 
made below, as to whether the animal was alive or dead at the time it was 
stolen ; it was Held to be too late for him to rely, in this Court, upon mat- 
ter incidentally stated, as going to show that the ox was dead when stolen. 

THIS was an indictment for PETIT LARCENY, tried before 
SHEPHERD, J., at the last Term of Gates Superior Court. 

The charge was for stealing an ox, and the questions raised 
below were, as to whether the Jndge gave proper instruction 
to the jury in respect of their duty, in case they should have 
any doubt, and in refusing to instruct the jury that they could 
not convict on the uncorroborated evidence of an accomplice. 
Both these points were given up in this Court; but the de- 
fendant's counsel insisted that the expression, an  ox, in the bill 
of indictment, means a l iv ing ox, and as the proof stated is, 
that the defendant shot the animal, and afterwards took i t  
away, that the fact appeared that the animal was dead when 
stolen, and. therefore, there was a variance. The case does 
not state that there was any distinct fact put in issue below, 
as to whether the animal was dead, or alive, when stolen, nor 
that there was any exception taken below as to this point. 

Attorney General, for the State. 
Jordan, for the defendant. 

BATTLE, J. The grounds upon which the defendant based 
hie application for a new trial in the Court below, ha.ve all 
been abandoned, and properly abandoned, by his counsel in 
the argument here. The case of the State v. Shaw, 4 Jones' 
Rep. 440, is an authority in favor of the charge of his Honor 
in relation to the doubt; while that of the Xtate 3. Baaq, 
2 Dev. and Bat. Rep. 390, shows that it is no legal objection 
to the conviction of a defend'ant, that it is, founded on the 
unsupported testimony of an accomplice. 

But the counsd for the defendant insist%, before us, that hie 



State v. Jenkins. 

client is entitled to a w&e de novo, for the reason that there 
is, as he allkges, s variance between the charge in the indict- 
ment and the proofs as to the identit1 of the thing stolen. H e  
contends that the indictment charges the defendant with steal- 
ing an OD, which ex v i  termini, means a live ox, whereas, the 
testimony as set forth imthe ckse stated by the Judge, shows, 
as he insists, that the ox was dead when i t  was stolen. With- 
out intimating, or intending to intimate, the slightest opini,on 
that the objection would be a good oue, were it open to the 
defendant, we hold that lie is not now at liberty to urge it. 
The case stated- by tKe presi'ding Judge, upon an appeal to 
this Court, has long been consicrered, and properly considered, 
as the bill of exceptions drawn up and filed by the appellant. 
As such, the facts set forth in it, are taken to have been stated 
with reference only to the errors assigned by hinl to have 
been committed on the trial. Nothing ought to appear there- 
in except what is necessary to raise the questions as to the su5-  
ciency of the alleged errors. If an ol3jection can be taken 
because more or less of'the testimony, is set forth, than is pro- 
per for showing the pertinancy of the exception, the cppellee 
will be in constant danger of beiing prejhdiced by an appa- 
rent error, which a statement, more or less full, made in ref- 
ence to it, would have removed. Thus, in the case before us, 
if the objection, which the defendant now insists upon, were 
a good one, (which we do not admit,) i t  might have been ob- 
viated by a statement, which, 60 far as we know, the facts 
miglit hare justified, that before shooting the ox, the defend- 
ant furtively drove it to the place where he killed it. But rs 
no such objection was taken, or even hinted at  on the trial, 
we cannot know that all the testitnony in relation to it, ie 
stated in the bill of exceptimw. The objection niust, there- 
fore, be overruled. I t  can hardly be necessary for us to %', 

that ally error which may appear on the recurd proper, to wit, 
the process, pleadings, verdict and judgment, and whicli is 
not cured by the 3rd chapter of tho Rev. Code conceniing 
amendments, is open to the objection of the party in this 
Court ; for by the 3rd section of 33rd chapter of the Revised 
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Code, this Court is anthorised " to render such sentence, judg- 
ment arid decree, as, on an inspection8of the whole record, it 
shall appear to them, ought, in law, to be rendered thereon." 
It is manifest, that this cannot apply to t1te'bik.I of exceptions, 
which, although it is made a pwt sf the record, embraces, 
and is intended to embrace, only such alleged errors in the 
proceedings ou the trial,-as the appellant may think proper to 
assign and set forth therein. 

As we find no error, either in the record proper, or the 
bill of exceptions, we must direct tlie judgment to be affirmed. 

PER CU~IAM, Juclgmerl t affirmed. 

STATE v. SAMUEL SIM'MQXS. 

Where a Judge, in his instructions to the jury, asked with emphasis, and in 
an animated tone, where was the evidence to establish n pnrticular fa&, it 
will be taken that he meant to deny thM there was any sttch evidence. 

Where, in a trial for murder, it appeared that two persons had formed the 
purpose of wrongfully assailing-the deceased, nnd one OF them, h furlher- 
anw of such purpose, with n deadly weapon, and witkmut provocation, 
slew h ~ m ,  ~t was Ifeld that both were guilty of murder. 

THIS was an indicknent for MURDER, tried before SAUNDEI~G, 
J., a t  the last Fall Term of' New~Hiinover Snperior Colirt. 

The indictment clrarged that the fekmious~fis~ult was nwdo 
upon the body of one Natlina Situluor~s, 1)s John B. Simmons, 
the son of the present clet'endnat, and that the latter mas pre- 
mnt, feloniously aiding arid assisting in tlie crime. The causo 
was removed, as b the defendant Samuel, from the county of 
Brunswick to the county of New-Hanover, but as to the prin- 
&pal defendant remained to be tried in the former countj- 

T h e  substance of the evidence was as follows : 
One Stamland testified, that he (witness) and the deceased 
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tha son of the prisoner, came up oe the same side with the 
deceased, the latter also having a gun. The prisoner imme- 
diately accosted the deceased, and accused him of having 
killed his cow, and at  the same time struck him with hisgun; 
a t  the same time, John, the son, fell upon the deceased and 
stabbed him with a knife. The deceased ran off and was fol- 
lowed by John the son, to whom the prisoner called, direct- 
ing him to take him. The deceased ran about fifty yardwad 
fell dead. John immediately returned to where the assault 
was made, bringing back the gun of the deceased, and having 
in his hand the knife with which the blow was inflicted. 
When the persons present went up to the body, and one of 
them said, John had done it, the prisoner replied, " good 
enough for him." The witness stated that when the deceased 
mas approached by the prisoner and his son, he was leaning 
against the fence, with his gun ou the ground lying against 
his shoulder ; that he did not raise it, or offer to raise it, until 
the prisoner struck ; " he  then raised it, but neither pointed 
it, nor offered to strike, or use it in any way ; at  this moment, 
John struok, and the deceased ran off, having the gun in his 
band." 

One Bickman, gave nearly the same account of the assault 
as the preceding witness. As  to the deportment of tho de- 
ceased, he stated that he  was leaning against the fence, his 
gun on the ground, resting on his arm. His hand was on the 
barrel, six inches or a foot from the muzzle, but the deceased 
did not raise i t  until after the prisoner struck, nor until John 
gave him two thrusts with a knife ; he then raised it, but did 
not attempt to use i t  in any way. 

There mas other evidence as to the common intent, and of 
a purpose to take the deceased ; that John, as well as the 
other bystanders, were called on by the prisoner, to take the 
deceased, and were threated with the law if they did not 
assist. There was eridenoe that the prisoner said a few days 
after the occurrence, " he wished he had split the deoeased's 
brains out." 

The Gonrt cl~srged the jury thstt, uBhonld they be satisfled 
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thst tbe father and his son went in pursuit of the deceased, sup- 
posing him to, have killed the cow, with the design of doing an 
unlawful act, and with the common purpose and understand- 
ing that they were to aid and assist each other, both being 
present at  the commission of the act, each would be responsi- 
ble for the acts of the other: So, if the jnry should be satis- 
fied that the prisoner struck the deceased with a deadly weap- 
on, (and a gun was a deadly weapon) without any legal pro- 
vocation, (and no such provocation had been shown) and the 
son, at  the time he gave the stab, was excited or stimulated 
to do the act by any previous understanding with the prison- 
er, or by any thing he may have said or done at the time, he  
would be equally guilty with the son, and the jury in consid- 
ering this question, after giving the prisoner the weight his 
good character deserved, had the right, and i t  was their duty 
to consider what had been said by the prisoner before-what 
he  said or did at  the time, as well as afterwards, in order to 
ascertain the quo animo, or motives which infl~~enced the pri- 
soner." Defendant's counsel excepted. 

The prisoner's counsel asked the Court to charge, that if 
the son had reasonable ground to believe, at the time he gavo 
the mortal stab, that his father's life was in peril, he had a 
right to kill, if necessary to save him. In response his Honor 
stated, " no doubt the son would have the right to interpose 
in behalf of the father ; but he must show a proper case of in- 
terference ; his word would not do ; the evidence must satis- 
fy the jury that such mas the fact, and the Court asked with 
emphasis, and in sounewhat an animated tone, "where was the 
evidence to establish the fact 1" The defendant's counsel ex- 
cepted. 

The defendant was found guilty of murder. Jndgment and 
appeal. 

Attontey General, for the State. 
E. G. flaywood, for the defendant. 

PJURWX, C. J.. Owing to the emphasis and anirmated tone, 
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with which his Honor put the interrogatmy, " where was the 
evidence to establish the fact," the prisoner is entitled to have 
the question considered as if the Judge had instructed the 
jury, "there was no evidence of the fact." 

The fact alleged was, that the prisoner's son, at the time he 
gave the mortd stab, had reasonable ground to believe that 
his father's life was in pr i l .  This allegation is made by way- 
of jnstification, or excnse, and the onus is upon the prisoner. 
We are of opinion that there was no evidence upon which the 
jury conld have found the fact. 

The testimony of the witness Xtadand, is the only part of 
the evidence which for~lishes a plausible ground for the sng- 
gestion of the existence of the $act, but upon examination, his 
testimony, so far from establishing the fact, negatives its ex- 
istence. This witness and 13ckrna.n differ as to the precise 
mornent of time, considered relatively, at which the deceased 
raised the gun. The one thinks it was just afhr he was 
stabbed ; the other thinks it was just before he was stabbed. 
But neither of them represents the act of raising the gun as 
any thing more than a mere consequence of a change of posi- 
tion in the act of running off. The deceased and the prisoner 
were on difr'erent sides of the fence, and the manner of raising 
the gun did not fnrnish the slightest indication of a pwpose to 
use it offensively. The witness #tanlam?, upon whom the 
prisoner relies, says, "after the prisoner struck, he (the d'e- 
ceased) then raised it, but neither pointed it-offered to strike 
or use i t  i n  any way. At this mornent John struck, and the 
deceased ran off, having the gnn in his hand.'? So, the fact 
alleged, i. e., that there \loas a reasonable ground to believe 
that the prisoner's life was in peril, by reason of the manner 
in which the gun mas raised, is negatived, and the precise; 
momentwhether just before or just after the stab, was not 
material ; for taking it to have been before, it was not done 
in a menacing manner. 

We can see no error in the charge. I t  is a well established 
principle, that where two agree to do an unlawful act, each is 
rw~ponsible for the act of the other, provided i t  be done in  
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pursuance of the original understanding, or in f~~r therance  of 
the common purpose. There was evidence, that the prisoner 
and his son had formed the pnrpose of beating the deceased, 
or of arresting him witliout a warrant, which is equally un- 
lawfill, and the act of the son was clearly in f~~rtlierance of 
the common purpose, so as to imke  the prisoner responsible 
for i t  ; Foster's Crown Law, 351, 352. There is no error. 

PER OURIAM, Judgment affirmed. 

STATE v. THOUAS M. WRIGHT. 

Upon a charge for keeping a disorderly house, where it appearcd that the de- 
fendant lived in the country, remote from any public road, and that loud 
noises and uproar mrere often kept up by his'five sons, w11e11 drunk, whom 
he did not encourage, (save by getting d rwk himself) but 'would some times 
endeavor to quiet, by which disorder, onlybwo families, in a thickly settled 
neighborhood, were disturbed, it was .Held not to amount 'to a common 
nuisance. 

Tms was a indictment for keeping a disorderly hoose, tried 
before SAUNDERS, J-,'at the last Fall Term of Richmond Suye- 
rior Court. 

The indictment cliarged t l~a t  the defendant, on 1st day of 
Jnly, 1857, and on divers o:her days, &c., "did keep and 
maintain a certain ill-governed and disorderly house, 2nd in 
the said honse, for his own lucre and gain, certain evil disposed 
persons, as well inen as women, and as well free persons 
nas slitres, of evil name and fame and conversation, to frequent 
and come together then tmd on said days, &c., and there, nn- 
Iawfillly and wilfoby, did cause and procure, and the said 
men and women in fhe said house a t  linlawf~d times, as well 
in the night as in the day, on the days and times aforesaid, 
there to be and remain, .drinking, tippling, cursing, swealkk, 
making loud noises and otherwise misbehaving themselres, to 
eChe great damage and common nuisance d dH the good citi- 
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zens of the State there inhabiting, residing and passing, and 
against the peace and dignity of the State." 

The evidence was, that the defendant lived in the country, 
not on a public road, and that he did not keep spirits for sale-; 
that the defeadant often drank to excess; that he had fivo 
sons, all of whom were in the habit of getting drunk; that 
when in that situation, and at home, they would wrangle, 
curse and swear most profanely, and make a lond noise ; thgt 
the father, at times, would try to keep them in order ; that 
this loud noise and profane swearing would continue until 
after midnight, in so lond a inanher as to be heard at a dis- 
tance ; that i t  was a thickly settled neighborhood. One wit- 
ness swore that he lived within a half a rnile of the defendant, 
and on several occasions-as many as a dozen times, as late 
as 12 o'clock at  night, himself and family were distnrbed by 
the noise. 

Another swore that he lived three-quarters of a mile from 
tlie defendant, and was frequently disturbed by the noise, 
and that i t  was so loud as to be capable of being heard at  
least a rnile and a half. 

Three witnesses were examined for the defendant, who tes- 
tified that they lived in the neighborhood, and within a mile 
of the defendant, and that they had not heard any such noise. 

The Court charged that to convict the defendant, the jury 
"must be satisfied that the defendant kept a house in the 
county, and that i t  was a disorderly honse, so much so as to 
disturb the neighborhood and E U C ~  persons as tnight be pass- 
ing and repassing ; that if tlie jury should believe that there 
had been a loud cursing and profane swearing at a late hour 
of the night, the defendant being present, though rnade by 
his own sons, he not suppressing it, and such a noise as was 
~alculated to, and did, disturb the people living in the neighbor- 
hood, they shodd convict, otherwise they shomld acquit." The 
defendant excepted. 
.-Verdict, guilty. Judgrnent and appeal. 
Attorney General, for the State. 
Bad& and XeWy, far the defendant. 
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PEARSON, C. 5. Every one who reads the evidence in this 
case, will feel that the defendant is much to blame for having, 
by his own bad example, and his want of proper discipline, rais- 
ed up a set of unruly and disorderly sons, bnt we are of opin- 
ion that the evidence does not support the allegations of the 
bill of indictment, so as to make out an indictable offense. 

The dwelling house of the defendant, where the disorder 
and noise occurred, was in the country, and not on, or near a 
public road. The neighborhood was thickly settled, there 
being five families within the distance of a mile of him. Two 
of these families were freqnently disturbed at  a late hour of 
the night by the noise and upmar made by the sons of the 
defendant. The other three families were not disturbed by 
it, and did not hear it. The defendant did not join with the 
sons in making the noise. " At  times lie would try to keep 
them in order." 

Admit, that if this disorder had been committed in a town, 
where all the good people of the State had a right to be, and 
to pass and repass, or on or near a public highway, upon the 
authority of the State v. Roper, 1 Dev. and Bat. Rep. 208, it 
would have arrio~~nted to a common, as distinguished from a 
private, nuisance, so as to be indictable, yet i t  is clearly not 
so, having been committed in the country to the disturbance 
of only tvto families residing in the vicinity. In  State v. Mat- 
thews, 2 Dev. and Bat. Rep. 424, it is decided that one who lived 
in the country, and who occasionally entertained disorderly 
company, and permitted them to drink, gamble, curse, and 
make loud noises, and who took pay for their entertainment, 
was not the keeper of a public house, and was not liable to 
indictment for keeping a disorderly honse. That case is 
stronger than ours in two particulars. It is true, the indict- 
ment alleges an assemblage of certain evil disposed persons, 
as well men as women of bad fame, and as well free persons 
as slaves, but the evidence shows that no persons were pres&nt 
but the defendant and hb&e cow. 00, it is true, th8 indict- 
ment alleges that the defendant permitted the disorder for? his 
own here  amd gain ; but there is no eviqenbe .of. t b .  'On 



the contrary, i t  is evident that the defendant was a loser r b  
ther than a gainer by the drunkenness and lmisconduckof hi& 
sons. " He did not keep spirits for sale." 

The precedents all contain the averment, &at it was done 
for b61ncre and gain," and the distinction seems to be this: 
Where the defendant commands, or actively encouragm, the 
r~nlawfid act, he is as guilty as if he hadcommitted it liimself, 
ihere being no accessories in misdemeanors, and there nee3 
)e no proof of the averment. But where 'he is passive arid 
imply permits the act to be done, there it is necessaIvy, i n w -  
ler to connect him with it, to prove that his permission was 
~iven,  and that he allowetl it for his " lucre and gain." 

However this may be,St is clear that the evidence doesmot 
lriake out a common nukance. There is error, and mast be a 
 eni ire de novo. 

DAVID JARMAN v. L. w. 'EUEIIIWREY. 

Where the owner of a slave actively participated in !egal proeeedi~gs for his 
emancipation, and for more than thirty years acquiesced in the judgment 
of the Court declaring his freedom, whether such proceedings were regular 
or otherwise, the title of such former owner is divested, andenures to the 
benefit of the colored person. 

Where a person of color, for more than thirty years, was treated and regard- 
ed, as well by the community in which he lived, as by his former owner, 
as a free person, every presumption ought to be made in favor of his actual 
emancipation according to the requirements of law. 

ACTION of TRESPASS, A. B., tried before CAZYDWELL, J., at the 
last Fall Term of Ondow Superior Court. 

The case was instituted to try the question of the defend- 
ant's right to hold theplaintiff as a slave, and was submitted 
as on certain facts agreed. 

'The plaintiff was o ~ m  the- slave d Edward WiUiablnd, md 



is now the slave of the defendant, unlesa he hae been emanci- 
pated. H e  claims to have been emancipated in due form of 
lam, under proceeding of which, the following is a summary : 
Pi&. A petition filed bx Benjamin Jarman, addressed to 

the Superior Court of Onslow, setting forth that the petitioner, 
himself, had been the slave of John Jarman ; that he had been 
manumitted by the Gonnty Court of Onslow for meritorious 
services ; that he had a child while in bondage, named David ; 
that the said David was, at the filing of tlie getition, about 
thirty years old ; that he had been distinguished for honesty, 
industry and fidelity to his master; that his said master, Ed- 
ward Williams, had been offered a large sum of money for 
him, but had refwed, on aceolint of the excellent conduct of 
&avid to take it, and had sold him to his father, the petitioner, 
for a reduced price. The prayer was for the emancipation of 
David. 

Secmdhj. The affidavit of Edward Williams, stating that he 
had owned David for about thirty years; tliat during the 
whole of the time, his condnct had been in tlie highest degree 
exemplary and meritorious ; that he had reposed unnsual con- 
fidence in him, and his conduct had alwajs been satisfactory; 
that the affiant had sold David to his father, Benjamin, at  a 
reduced price, after havhg refused a very large offer from an- 
other, and that this was because he would not sell to any but 
his father. 
Third&. The,judgrnent of the Superior Court of Onslow, 

September Term, 1822, reciting tliat "whereas it had been 
made t c ~  appear to the Coilrt that the mid David, for his meri- 
torious services, hath'merit to be liberated, it is ordered by 
the Conrt that the said slave may be so liberafed and set free." 

Bonds trrel:e given as were required by the law then existing 
on the subjeot of emancipation. The bond to the Governor, 
conditioned for the good behavior of David, was signed b? 
the former owner, Edward Williams. Full copies of all wl~ich 
prowedings are set out in the case. The said Pavid further 
claims his freedom on the ground that he ha6 acted and bein 
eansidered es afree mqs ewr sip*.tk yyy,  48.@,.yp to the 
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rime sf the trespass complained of in this suit, April 1857, and 
i t  is admitted that he so acted and was considered. Benjamin 
Jarman was a slave at the time of filing his petition for the 
emancipation of his son David, and it was insisted that he 
could not own, and therefore could not emancipate the plain- 
tiff. 

Upon the consideration of the case, the Court being of opin- 
ion with the plaintiff, gave jndgment that he recover one dol- 
lar and his costs, from which judgment the defendant appeal- 
ed. 

G. Greene, for the plaintiff. 
No counsel appeared for the defendant in this Court. 

BATTLE, J. The plaintiff upon the trial placed his claim to 
freedom upon two grounds : First, a regular act of emanci- 
pation in the year 1822, according to the then existing law. 
And, 8econdly, that from the year 1822, he had for more than 
thirty years acted as, and been reputed to be, a freeman. His 
Sonor decided in. his favor in the Court below, but whether 
upon both the grounds, or upon one only, and if upon one on- 
ly, then upon which, does not appear. The record of the Su- 
perior Court of Onslow county, at September Term, 1822, 
&owing a license to Benjamin Jarman, (who was represented 
in his petition to be the owner, as well as the father of the 
plaintiff,) to emancipate him, appears to be regular and com- 
plete, and that, together with what is shown to have been 
done by the petitioner under it, would seem to be all that 
wnld be required to establish the pla$tiff's right. But i t  Is 
imisted by the defendant, that as, at the time when Benjamin 
Jarman filed his petition, he was, himself a slave, he could not 
own, and therefore, could not emancipate the plaintiff. The 
answer to that objection is furnished by what appears among 
i&e proeeedings on the petition for emancipation. I t  is ad- 
d t t e d  that the plaintiff once belonged to one Edward Wil- 
Jiams, and his affidavit is exhibited as the testimony by whioh 
the rn~toisue sesviees of ths &inti# ware proved, and b 
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that, the affiant further states that he had sold the plaintiff to 
his father, the petitioner, at a reduced price, after having been 
offered a higher price by others. The same person soon after- 
wards became one of the sureties of the plaintiff for his good 
behavior, in a bond which recited that he had been duly 
emancipated by the Superior Court of Law for Onslow coun- 
ty, as has been before stated. Now, if Benjamin Jarrnan 
were a slave when his petition was filed, the sale of the plain- 
tiff to him by his owner, Williams, did not divest the title of 
the latter, and that title was undoubtedly divested in favor of 
the plaintiff, either by his acts in connection with the pro- 
ceedings of the Court, or by his long acquiescence afterwards. 
With a slight alteration of the language used by this Court in 
the somewhat similar case of Allen v. Allen, Bnsbee Rep. 60, 
we say, that surely, after such a distindt acknowledgement by 
the owner, that the plaintiff had been emancipated, and he 
and all other persons had treated and regarded him as free for 
more than thirty years, every presumption ought to be made 
in favor of his actual emancipation according to all the require- 
ments of law. See Czclly v. Jones, 9 Ired. Rep. 168, Stringer v. 
Bircham, 12 Ired. Rep. 41. 

PER CURIAM. Judgment affirmed. 

B. B. McKENZIE, County fiustee, V. WM. BUCHANAN and others. 

Taxes ordered to be collected to build or repair court-houses, jails, &c., under 
30 ch., 1 sec. Rev. Code, are demandable and receivable from the sheriff 
by the Treasurer of public buildings, and not by the County Trustee. 

The treasurer of ~ublic  buildings cannot proceed, %I a summary manner, 
@gainst a sheriff for failing to pay him taxes levied for the building and re- 
pairing of the court-house, &c., but he must do so by an action st Isw in 
the regular manner. 
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Ei-chmond, and his mreties, tried before SAUNDERS, J., a t  the 
last Superior Coart of that couoty. 

The plaintiff sued in the character of county trustee, for 
monies levied and collected by the defendant, Bnchanan, as 
sheriff, for the building, repairing, &c.,of, the public buildings. 

The questions made by tile bill of exceptions, are all snper- 
~ e d e d  by the one reaching to the capacity. of the county trus- 
tee, to sue at all for taxes levied to the nse of the pr~blic bnild- 
ings, upon which the decision in this Court is predicated. The 
Cdurt below gave judgment for the plaintiff, and the defend- 
ants appealed. 

EeEly, for the plaintiff.. 
Banks and ZcDonald, for tha defendants. 

BATTLE, J. Uany obiections were made on the trial, to 
plaintiff's recovery, which it is unnecessary for us to consider, 
because t11el.e is one, apparent on the record, is mani- 
festly fatal to tho action. Tlie summary proceeding, in this 
case, was institnted upon the authority supposed to be confer- 
red upon the plaintiff, as county trustee, by the 5th section of 
the 29th chapter of the Revised Code. That section enacte 
that, Tlre oonnty trustee shall annually call on the sheriff, 
clerk and master, and clerks of the courts in his county, and all 
other peri;ons bound to account with him, for payment of all 
monies which may be in-their hands, and if any of said offi- 
cers shall fail to account for, and'pay the same, the trustee, a t  
the first court held for his county, after the first day of Janu- 
ary in! every year, shall move for judgment against such de- 
linquent oficer and his sureties, ten days notice havine ,re- 

@ 1 ,  
viously been given to them," &c. The monies which the 
wnnty trustee was anthorised to demand, and wllicli the sher- 
iff, or other oacer  was bound to pay to him, is specified in the 
section prece.ding, to wit, the 4th of the same chapter, which 
ie as follows : " The county trustee shall demand, sue for apd 
receive from the sheriff of the county, and from all other per- 
uong all money which may be in their hands, due, and pya. 
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ble to, and for the use of the county, and shall apply them as 
the county court may direct." The authority hereby confer- 
red is certainly very extensive, embracing, as it does, " all 
money" which may be in the hands of the sheriff, or any other 
person, "due and payable to, and for the use of the county," 
but it cannot, upon any fair constrnction, be made to include 
monies which the Legislature may have directed to be paid 
to another officer. BJT turning to the 30th chapter of the Re- 
vised Code, we shall find in the 1st section, a provision, mak- 
ing it the duty of the county conrt to lay and collect taxes 
annually, when necessary, for the pnrpose of building, re- 
pairing and furnishing their several court-houses, jails, pillo- 
ries arid stoclts," &c. The 4th section provides for the ap- 
pointment of a treasurer of public buildings and prescribes 
his duties, among which is one that he " shall apply for, and 
obtaiu from the clerk all papers ar~d documents, properly at- 
tested, which may be necessary for the collection of the taxes 
laid by the court-shall see that the same be collected, ac- 
counted for, and applied according to the intent of this chap- 
ter." By virtue of this clause, it is too clear to admit of a 
doubt, that the treasurer of public buildings, and not the coun- 
ty trustee, is the proper officer, to receive from the sheriff 
the monies which he may have collected of the taxes laid by 
the county court, for the purposes indicated in'the first section. 
He does not appear, from any part of the act, to be invested 
with power to proceed against a delinquent sheriff in a sum- 
mary manner, by motion, as provided for a county trustee, in 
the 5th section of the 29th chapter, to which we have referred. 
If, then, it become necessary for the treasurer of public build- 
ings, to proceed against a defaulting officer, he must do so by 
am action at law in the regular manner. See Cameron, v. 
Campbell, 3 Hawks' Rep. 285. I t  follows, as a necessary con- 
sequence, that this summary proceeding could not have been 
sustained in the name of the treasurer of public buildings, and 
a fortiori, i t  cannot be maintained in that of the county trus- 
tee for money which the law does not authorise him to col- 
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lect at all. The judgment must be reversed, and judgment 
that the plaintiff take nothing by his motion. 

PER UURIAM, Judgment reversed. 

STATE v. BILL, a slave. 

Where it was proved that a burglary had been committed, it was Held not 
irrelevant nor improper to prove that the defendant was one of a band 
of runaways, encamped in a swamp, near the place where the felony was 
committed. 

INDICTMENT for BURGLARY, tried before SAUNDERS, J., at the 
last Fall Term of Robeson Superior Court. 

I t  was in evidence, that a man by the name of James Cha- 
son, (the prosecutor) lived on the borders of the Big Swamp, 
and on the night of Tuesday after Christmas, 1857, his house 
was broken open and certain articles of property stolen by a 
number of negroes ; that the prisoner was present, but the 
rest of the negroes were unknown to the witnesses. I t  was also 
in evidence, that some short time after the comn~ission of this 
act, about two miles from Chason's house, tho camp of a num- 
ber of runaway negroes was found. 

I t  was alleged by the State that Bill, the prisoner, was a 
runaway at the time, and for the purpose of showing it, and 
that he was one of those collected in the swamp, the solicitor 
called one AZZm, who swore that some week or more after 
the house of Chason was broken open, he, with a party of 
men, on searching the swamp, came upon a camp where a 
number of runaway negroes were assembled, and that the pri- 
soner was one of them. Another witness, by the name of 
CaZhhan, swore that before the commission of the offense, he 
saw the defendant in the company of five or six runaways. 
The evidence of both these witnesses was objected to by the 
defendant's counsel, but received by the Court, for which the 
defendant excepted. 
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The Court charged the jury, that if the defendant was pre- 
sent, doing the acts himself, as testified to by the witnesses, 
or was present concurring in what was done-ready to aid 

l 
and assist-it would render him guilty ; and further, that if 
the witnesses had sworn falsely-had even committed perju- 
ry, of which it mas their province to judge, and they sliould 
give their verdict, and thus be imposed npon, they were not 

I responsible ; i t  was their duty to pass on the testimony-judge 
fairly-consider it well, and to draw a fair, candid and hon- 
est inference and conclusi~n, and pronounce s~zch a verdict as 
in their opinion it authorised ; their oath was to pass iinpar- 
tially between the State and the prisoner, and a true verdict 
given according to the evidence." The defendant's connsel 
excepted to the charge. 

Attorney General, for the State. 
Banks and EelZy, for the defendant. 

BATTLE, J. We have examined with that care which their 
importance demands, the alleged errors assigned by the pri- 
soner's counsel, in their bill of exceptions, without being able 
to find any thing in either of them, which can entitle him to a 
venire de novo. 

The only objection which seems to have any plausibility in 
it, and upon which alone the counsel have much insisted in 
their argument here, is the admission, by the Court, of testiino- 
ny, to prove that the prisoner was a runaway sIave at the 
time when the burglary was proved to have been committed, 
and that he was connected with a gang of runaways, who had s 
camp in the Big Swamp, withina few miles of the house which 
was broken open. I t  was contended by the counsel that this 
testimony was irrelevant, becaiue the fact, that the prisoner 
was a runaway, had no proper tendency to prove that he com- 
mitted the offense, and it was incompetent, because it was in 
affect, offering proof of hie character, for the purpose of cre- 
ating a prejudice against him in the minds of the jury. I t  
was further insisted, that there was no evidence that the burg- 
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I 
lary was committed by the swamp runaways, and i t  was, 
therefore, altogether irrelevant to show that they had a camp 
in the Big Swamp, and that the prisoner was one of their 
number. This testimony, the counsel contended, couId have 
no legitimate effect upon the issue of the prisoner's guilt, 
while it was well calculated to raiee an unjust suspicion that 
all the crimes committed in the neighborhood were to be at- 
tributed to these runaways. 

This argument is more specious than strong. Upon the 
trial i t  was clearly proved, and was not denied by the prisoner's 
counsel, that the burglary, charged in the indictment, had been 
committed. The only question, then, was, whether the grison- 
er was the perpetrator, or one of the perpetrators, of the crime. 
Several witnesses testified that the horise was broken open 
by a " number of negroes," and that the prisoner was present 
at the time ; but what he did, it does not appear that any 
witness was able to state. I t  was, therefore, necessary (or at  
least was supposed to be so) to prove clearly, that he was pre- 
sent, either as an actor in the transaction, or was there for the 
purpose of aiding and abetting, if it should become necessary, 
those who did commit the offense. This might be done, in 
the absence of positive proof, by circumstantial testimony ; 
and any testimony, which had the slightest tendency to point 
to the guilty parties, was clearly admissible. The house was 
broken and entered, and several articles stolen therefrom by 
a " number of negroes." What negroes? That mas a proper 
subject of enquiry. A gang of them had a camp in the 
swamp not far off. Why could not that fact be proved, to 
show that they committed the crime? They were renegades, 
and a " number of them," and they were at  the time, or about 
the time, in the vicinity of the traueaction, and they were 
runaways ; who as a class, have a known propensity to steal. 
T l ~ t  testimony, alone, would not have been sufficient to con- 
vict them, but i t  would have been a strong link, in any chain 
of' cilwmstances, which might have been thrown around them 
by other proof, had they been on trial. As to the prisoner, 
B' I f ,  there was other testimony. Several witnesses stated that 
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he was present when the crime was committed. He, of course, 
unless lie adtnitted his guilt, must have insisted, either that 
the witnesses had sworn falsely, or were mistaken, and that 
he was not there, or that though present, he took no part in 
the transaction. To meet either of these views, the solicitor 
for the State, had the right, certainly, to show the probability 
of his having been there, by proving that he was in the neigh- 
borhood at the tinie ; and if there, that he was a participator, 
because he was one of a a number of persons" who, in some 
respects, answered the description of those who did commit 
the offense. I t  was also competent for the solicitor to prove 
that lie was a runaway, because that was a fad, and there is 
no rule of evidence which prohibits the proof of a fad, though 
it may be prejudicial to the party's character. Suppose a 
man were charged with the colnmission of a burglary in a 
city, could i t  not be proved that, about the time of the offense, 
he was seen in the streets near the place, at a late hour of the 
night, with burglars' toolsin his possession? Such would certain- 
ly damage his character; and yet no person would doubt its 
admissibility. Indeed, in every case, depending upon circum- 
stantial testimony, the proof of each arid every circumstance, 
which tends to show the guiIt of the party, mnst necessarily, 
to some extent, lessen him in the estimation of those who hear 
it. Our conclusion is, that the presiding Judge did not err in 
admitting the testimony to which the prisoner's exception 
extends. 

The remaining two exceptions were not much relied on by 
the counsel, and certainly have no validity. If our decision 
be correct in relation to the admis$on of the testimony about 
the swamp runaways, and the prisoner's being one of their 
number, there was enough evidence to be left to the jury for 
their consideration, and it was for them alone to say, whether 
i t  satisfied them, beyond a reasonable doubt, that the prisoner 
was present when the burglary was committed, and was a 
principal either in the first or second degree in the commis- 
sion of the cride. 

The remarka of his Honor, to which the third exception re- 
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lates were, so far as we can discover, proper for the occasion, 
and were as fair and as favorable to the prisoner as he had 
any right to ask. 

The motion for a venire de lzovo is overruled, and as we 
have been unable to discover any error in the record proper, 
i t  must be so certified to the Superior Court of law for the 
county of Robeson, to the end that the sentence of the law 
may be pronounced upon the prisoner. 

PER CURIAM, Jndgment affirmed. 

ZECHARIAH OWENS v. WILLIAM KINSEY. 

Where a party gave notice that he would take a deposition, on a given day, 
" at  the house of W. P., (the witness) to be read in evidence in a case now 
pending in the Superior Court of law for the said county, wherein I am 
plaintiff and you are defendant," without mentioning in what county the 
witness resided, or in what county the suit was pending, there being no 
evidence that there was any other W. P., or any other suit than the one 
on trial, it was Held that the notice was sufficient. 

ACTION of TROVER, for the conversion of an anchor, tl-ied 
before DICK, J., at the Spring Term, 1858, of Currituck Supe- 
rior Court. 

On the trial below, the deposition of one William Perry 
was offered by the plaintiff, which was objected to on account 
of the insufficiency of the notice, which was as follows : 

"To William Kinsey.-Take notice that, on Saturday the 
first day of December next, a t  the house of William Perry, I 
shall proceed to take the deposition of the said William Perry, 
to be read in evidence on the trial of a case now pending in 
the Superior Court of law for said county, wherein I am plain- 
tiff, and you are defendant." " November 7th, 1855." 

This suit, as the record shows, was then pending in the Su- 
p r i o r  Court of Cnrrituck county. 

It was objected that the notice does not specify in what 
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county the suit is pending, wherein the deposition is to be 
used, nor in what county William Perry lived. The objec- 
tion was sustained by his Honor, and the deposition rejected. 
Plaintiff excepted. 

Verdict for the defendant. Judgment and appeal. 
There were other exceptions, which are superseded by the 

view taken of the case by this Court. 

Jordan and Smith, for the plaintiff. 
IXnes, for the defendant. 

PEARSON, C. J. The object for requiring notice, is to give 
the opposite party an opportunity to attend, and cross-exam- 
ine. We think this purpose was answered by the notice, the 
sufficiency of which, is drawn in question. 

I t  is objected that the notice does not set out the county in 
which the snit was pending. The names of the parties, and 
the fact that the suit was pending in a superior court of law, 
are set out, and we consider this sufficient to enable the de- 
fendant to know, with reasonable certainty, that the deposi- 
tion was to be used in the suit, which +as pending between 
them in the Superior Court of law for the county of Currituck, 
in the absence of proof that there was any other suit peuding 
between them in a superior court of law in any other county. 

I t  is also objected that the notice does not identify the place 
where the deposition was to be taken. The description is "at 
the house of William Perry," (the witness) and it is said this 
is deficient in certainty, in this: it does not set out the county 
in which William Perry lived. 

We are to take it, that William Perry was a man of ordi- 
nary notoriety, and the defendant could have found the way 
to his house, in the same manner that he could to the "store 
i f  A B," or " the mill of C D.', The house where a; certain 
individual lives, is a description sufficiently definite to iden- 
tify the place. The tract of land " on which A B now lives," 
is a sufficient description of the premises in a lease for years, 
or a deed conveying the fee simple ; and, on the same princi- 
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ple, i t  mijet be held to indicate, with reasonable certainty, the 
place at  which a deposition is to be taken. I n  the absence 
of any proof that there are more William Perrys than the 
one, whose deposition i t  was proposed to take, there is no 
more reason for requiring the notice to set out the county in 
which his hoiise is situate, than the part of the county, or 
the water course, or public road, on, or near which, he lives. 

Our conclusion is not at all opposed to the principle estab- 
lished by TayZor v. Gooch, 5 Jones' Rep. 404, and Sloafi v. 
WiZZiford, 3 Ire. Rep. 307. The object of the notice, as be- 

fore stated, is to give the party an opportunity to attend and 
cross-examine ; and, while on the one hand, we will not allow 
a party to be forced to attend on snnday, as is held in the lat- 
ter case, or on a day when his presence is required at  another 
place for the purposes of that very suit, as is held in the for- 
mer, so, on the other, we hold that the principle is complied 
with substantially, if the notice describes the place with rea- 
sonable certainty. 

W e  are not at  liberty to express an opinion upon the ques- 
tion of title, made by the case, and we are the less inclined to 
do so, because we presume the deposition, which was impro- 
perly rejected, sets out facts relevant to that question. There 
is error, and a venire de lzovo is awarded. 

PER CCRIAM, Judgment reversed. 

Den on the demise of WlLLIS BARBEE und wife v. DAVID TAYLOR. 

Where a certificate on the back of a deed, by a husband and wife, for the wife's 
land, purported to be of an acknowledgement in the county court, and an 
examination of the feme before some member of the court, but wassubscrib- 
ed with the name of a Judge of the Superior Court, it was Held that such 
certificate was ineffective. 

EJECTMENT tried before HEATH, J., at  the last Superior Court 
of Wilson County. 
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The lessors of the plaintiff are the heirs at  law of Barshaba 
Crowell, and the only question on the trial was as to the effi- 
cacy of a deed for the premises made by James B. Crowell 
and his wife Barshaba to Dempsey Harrison, under whom the 
defendant claims. The deed purports to have been made on 
the day of , 1818, and to be unattested ; and 
on it is a certificate in these words : 

" North Carolina, Court of Pleas and Quarter Sessions, 
Nash County. 1 Second Nonday of February, 1818. 

James E. Crowell, one of the bargainers in the foregoing 
deed, came into court and acknowledged the execntion there- 
of: and afterwards, Barshaba Crowell, the feme covert, came 
into cowt and was privily exanlined, separate and apart from 
her husband, the said James B. Crowell, touching the execu- 
tion thereof by her, by , Esquire, one 
of the Jnstices of the said Court assigned for the purpose, and 
upon her examination, acknowledged that she executed the 
same freely and without tho control or compulsion of her hus- 
band. Let i t  be registered," and to the certificate is snbscrib- 
ed the name " Henry Seawell " in the hand writing of the late 
Hon. Henry Seawell, who was in 1818, one of the Judges of 
the Superior Courts of Law. 

The Court held, that the deed did not divest the estate of 
Mrs. Crowell and that the plaintiff was entitled to recover; 
and from a judgment accordingly the defendant appealed. 

B. 3 .Noore, Nilbr and Dortch, for the plaintiff. 
Badger and Lewis, for the defendant. 

RUFFIN, J. The act of Assembly authorises and requires 
deeds to be proved or acknowledged before one of the Judges, 
or  in the County Court ; and it is necessarily implied that a 
certificate of the Jndge on the deed should purport to be of 
the matters and things done before him, and those only. The 
tenor of this certificate is quite to the contrary-purporting to 
be of an acknowledgement in the county court, and an exarn- 
ination of the feme before some member of the court, for 
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whose name a blank is left. To proceedings of that kind, a 
Judge's signature is not the appropriate atiestation, and there- 
fore, it is ineffective. It was contended at the bar, that those 
parts of the certificate, in reference to the proceeding being 
in the county court, might, as being inconsistent with the sig- 
nature of the Judge, be rejected as surplasilge, and the Judge's 
signature would furnish a suificient presumption of an ac- 
knowledgement had before him. But, if those parts be strnck 
out of the certificate, there is really nothing left but the name 
of the Judge, without any certificate of any thing doile betbre 
him. 

I t  is easy to conjecture how the mistake happened, but not 
as easy to help the party frorn its effects. 

PER CURIAM, Judgmcnt affirmed. 

STATE v. JOHN W. HAILEY. 

A bill of indictment against a person by a wrong name, which is pleaded to 
in abatement, and the plea found, is, nevertheless the same cause of action, 
and the elapse of two years is no bar to the prosecution. 

Being against the same person, the words of the statute providing a saving of 
one year after the first prosecution shall have been abandoned, would have 
been a sufficient reply to the plea of the statute, even if there had been a bar. 

INDICTMENT for assault and battery tried before SAUNDE~S, J., 
at  the last Fall Term of Anson Superior Court. 

The defendant was indicted formerly under the name 
of "John W. Bailey," and he pleaded in abatement that 
his name was not John W. Bailey, but "John W. Hailey," 
which plea was admitted by the solicitor, and a new bill was 
sent and found by the grand jury; but frorn the time of the 
commission of the offence, to the finding of the latter bill, more 
than two yearshad elapsed, and the defendant insisted on that 
as a bar, but the solicitor replied the former bill of indictment 
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and the question was, whether the pendcncy of that bill was 
a saving. 

His Honor was of opinion that it was not a saving, and gave 
judgment for the defendant, from which Mr. Solicitor Strange 
appealed. 

Attorney General, for the State. 
Dargan and Kelly, for the defenclant. 

PEARSON, C. J. Without reference to the proviso, we are of 
opinion that the proceeding against the defendant was within 
the time prescribed by the statute, (Rev. Code, ch. 35, sec. 8.) 
The first bill urns found within two years after the comnlission 
of the offense; the second bill was a continuation, and a part 
of the same proceeding, according to a well settled principle ; 
State v. Johnston, 5 Jones' Rep. 221 ; State v. Naney, 2 Dev. 
and Bat. 390 ; State v. Tisdale, ibid 159 ; State v. Harshaw, 
2 C. L. Rep. 257. 

If the solicitor had entered a nol.pros. and discharged the 
defendant, and then sent the second bill, as it was found with- 
in one year thereafter, the case would have come within the 
proviso ; for i t  can make no difference whether the judgment 
on the first indictment is arrested, or the prosecution fails for 
some other cause, provided both indictments are for the same 
offense and against the same person, the words of the statute 
being "within one year after the first (prosecution) shall have 
been abandoned by the State," which are broad enough to 
include any cause by reason of which the first indictment is 
not prosecuted to judgment. 

There is a similar proviso in reference to the time for bring- 
ing civil actions, in case judgment is arrested, or is reversed 
for error; Rev. Code, ch. '65, sec. 8, and the uniform and set- 
tled construction extends to cases where a nonsuit is entered. 

There is error. This opinion will be certified, to the end, 
that the judgment in the Court below may be reversed, and a 
judgment entered for the State upon the verdict. 

PER CURIAX, Judgment reversed. 
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CARTER & JACKSON v. WILLIAM I?. BEAMAN. 

Where one partner used the effects of the firm in the payment of his private 
debt, i t  was Held, in a suit for the price of these effects, not to be error in 
the Court to instruct the jury, that if the other partner assented to tile set- 
tlement, or subsequently agreed to it, it was a bar to the recovery. 

Where it appeared that each of the partners of a firm was in the habit of uslng 
the debts of the firm in satisfaction of his private debts, and entries of sach 
facts duly made upon their books, it was Held, In an action by the firm, 
for the price of goods thus disposed of, that this habitual mode of denlillg 
was  proper evidence to repel the existence of fraud in such disposition, and 
to create a bar to a recovery for such goods. 

Held further, that the payment of a debt of the firm, subsequelltly created, to 
the defendant by the complaining partner, was competent evidence to the 
same effect. 

BeZd further, that the declaration of the offending partner was also competent. 

ASSUMPBIT, tried before SHEPHERD, J., at the last Fall Term 
of Hertford Superior Court. 

The action is assurnpsit for the value of lumber sold and 
delivered to the defendant by the plaintiffs, as partners, to 
the amount of $385. The plaintiffs were both active yart- 
ners, but the books were kept by Jackson, and were accessi- 
ble to Carter. Each of the partners was in the habit of using 
debts to the firm in satist'action of his private debts, and the 
books showed various entries by which t l ~ e  debtors were cred- 
ited with thc amounts thus settled, and the partner charged 
therewith in his acconnt. The defendant made a settlernent 
of the acconnt against him with Jackson, in which he had 
credit for $72,00, for an account due to him from the firm, 
and a further credit for a debt which Jackson owed him, and 
entries thereof were duly made in the books by debiting Jack- 
son to the def'endagt, and thereby closing the defendant's nc- 
count. The defendant gave further evidence, that after that 
settlement, the firm became indebted to him, and that Carter 
paid the amount to him in money. This evidence was object- 
ed to on the part of the plaintiffs, but was received by the 
Court. The defendant also offered evidence, that during the 
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trial, the plaintiff, Jackson, said that Carter assented to the set- 
ment which he made with the defendant, but did not say 
whether it was before the settlement. A t  the close of the 
business, the assets were not snfficient to discharge the debts 
of the firm : bat a t  what time that was, does not appear ; and 
Jackson was then a debtor to the firm upwards of $1000, and 
Carter a creditor for about $500, as shown by the books. 
The plaintiffs also offered evidence, that Jackson was insolv- 
ent at  and after January, 1857, but the Court deemed i t  irrel- 
evant, and refused to admit it. His Eonor instructed the 
jury, that the tramaction between Jackson and the defendant 
was not a bar to tlie plaintiffs' recovery of the residue of tlie 
account after deducting the $72, unless Carter assented there- 
to, but that if he had afisented to the settlement, or subse- 
quently agreed to it, aud they were satisfied thereof from the 
cvidence, it was a bar. The jury found for the defendant, who 
had judgment, and the plaintiffs appealed. 

Smith, for the plaintiffs. 
Yeates and Winston, Jr., for the defendant. 

RUREIN, J. I t  was held in Cotton v. Euans, 1 Dev. and 
Bat. Eq. 284, the invalidity of the acts of one copartner in 
usir~g the name or effects of the firm did not depend upon a 
want of power in him, but in the fraudulent abuse of his pow- 
er in making use of them for his own separate benefit, and in 
the concurrence in that fraud by the party dealing with him 
in accepting them for that purpose. Of coarse, such fraud is 
repelled, when it appears that the other partner assented to the 
transaction, and hence also i t  was established, in that case, 
that it did not reqnire evidence of express or previous assent 
to the particular transaction, but that it might be inferred from 
other facts, sncli as a course of dealing in that way, acquiesced 
in by all the partners, with knowledge of such dealing, or 
with full opportunities of knowledge from the entries in the 
books, which they had access to, and examined, or ought to 
have examined. E ~ ~ a r t e  B o r n b y ,  8 Ves. 540; Eqcvrte 
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Peele, 6 Ves. 602. I t  imports such gross negligence, in a part- 
ner, of his own rights, and those of other persons, not to put a 
stop to such dealings, if he objects to them, and thereby prevent 
his copartner from deceiving those with whom he is having 
such transactions, as to amount to a fraud, on his part, and 
deprive him of the protection the law designs to give him. 

The application of that doctrine to the present case, is de- 
monstrative of its soundness. Jackson not only made frequent 
use of the joint effects for his own benefit, showing the 
openness and notoriety of those acts, but Carter also made 
the same uses of the effects, and proper entries were made of 
tlie whole of them in the accounts : so that one is obliged4to 
understand that both parties allowed such dealings, or were 
wilfully blind. Besides, there is the further circun~stance in 
relation to the transactions with the defendant, which strong- 
ly  tends to the conclusion, that Carter approved of tlie settle- 
ment between Jackson and the defendant; which is that Car- 
ter himself, afterwards made a settlement with the defendant, 
for subsequent dealings with the firm, and paid the defend- 
ant a balance found due thereon, in cash, whence, i t  may be 
fairly inferred, that Carter approved of the manner in which 
the former account, against the defendant, had been closed. 
The Court is, therefore, of opinion that the case was properly 
pnt to the jury, upon relevant evidence, applicable to the 
principle of law. On the points of evidence, there is no doubt 
Though, under the circumstances, the declarations of the al- 
leged offending partner ought to weigh but little, yet the ad- 
n~issions or declarations of a party, to the record, cannot be 
excluded. I t  was also immaterial to this enquirj~, how tlie 
accounts in company stood between Jackson and Carter, since 
the world could know nothing of that. 

PER CURIAM) Judgment affirmed. 
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THEOPHILUS B. WELLS v. THE WILMINGTON AND WELDON 
RAIL ROAD COMPANY. 

An action cannot be maintained against a railroad company as a common car- 
r ie r  for the loss or destruction of goods deposited on the road side, at a 
place where there was no regular station, and no agent, although a conduo- 
tor of a freight train had promised to stop and take them. 

Roadside deposits, made to save the trouble of hauling to a regular depot, are 
at the risk of the owners, until they are put on a freight car. 

ACTION on the case, tried before ELLIS, J., at the Spring 
Term, 1858, of Edgecome Superior Court. 

The plaintiff declared against the defendants as a common. 
carrier. 

The plaintiff placed eighty or one hundred barrels of tur- 
pentine at  a point on the defendant's railroad, called "The 
Nicholson place," to be carried on a freight train to a distil- 
lery at Battleboro'. The place where the turpentine was 
deposited, was not a regular station on the road. They had 
no warehouse nor employees there, bnt frequently took on 
freight from that point. Two different conductors had prom- 
ished, soon after the turpentine was placed at  the point above 
named, to take i t  to the distillery "as soon as they could," 
which not being done for some weeks, the plaintiff applied to 
another conductor, who said "he would carry it on the follow- 
ing Monday morning; that he thought he could do so at  that 
time." On that morning, some turpentine was taken f m n  
the "Nicholson Place" to Battleboro', but none of the de- 
fendant's, although there were empty cars in the train. The 
plaintiff's turpentine while lying at the Nicholson Place, was 
destroyed by fire. 

The Court intimated an opinion that the plaintiff could not 
recover on this state of the facts, on which he submitted to a 
nonsuit, and appealed. 

ConigIand, for the plaintiff. 
Xome and Dortch, for the defendants. 
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PEARSON, C. J. Tlie declaration is against the defendant as 
a common carrier, for the loss of the turpentine. We concur 
in the opiuion that the proof does not make out the case. Tlie 
liability of a rail road company, as a cornmon carrier, does not 
begin until the article is received by its agent, and is put into 
its cnstody for the purpose of being carried on the road. If the 
article is put on the platform at the company's depot, with the 
knowledge of the agent, tliat amounts to an acceptance, and 
i t  is riot necessary that it should be entered on the way bill or 
freight bill, or any written memorand~un made, in order to 
malie the company liable for it to the same extent as after i t  
is actually put on a freight train ; for its duty, as a cornmon 
carrier, begins whenever the article is received for the pnr- 
pose of being carried, and the owner relinquishes his control 
over i t  ; after tliat, it makes no difference in respect to the lia- 
bility of the company, whether the article is sent off immedi- 
ately, or is, for the convenience of the company, kept over 
and either permitted to ren~ain on the platform, or is put into 
the warehouse. If, however, the article is kept over for the 
convenience of the owner, as if he should request tliat it might 
be put into the warehouse and not be sent until further in- 
structions, then, as we apprehend, the company would not be 
liable, as a common carrier, but only as a depository, inasmuch 
as the article was not received for carriage, until such further 
instructions should be given. So, if the article reaches the 
place of destination, and is put on the platform of the depot, 
we apprehend the liability of the company, as a common car- 
rier, is then at an end. The owner, or his consignee, shonld 
be there to receive it, and, in his absence, it is put in the ware- 
house as a deposit. Whether it is the duty of the company 
to give the owner or consignee notice of its arrival, is a ques- 
tion into which we will not enter ; indeed, we were not at lib- 
erty to give a decided opinion upon the questions to tvhich we 
have had reference, and their suggestion was merely for the 
sake of illustration. In our case, the turpentine was not carried 
to a depot, but was put at a place on the road side, at  which 
articles were sometimes taken in, but the company had no 
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house there, and no agent there: and the idea that the tur- 
pentine was received and taken into its charge, so as to make 
the company liable as a common carrier, while it lay there on 
the ground, by the force and effect of the indefinite promises 
of the conductors to stop at  some time or other, and take i t  in, 
is out of the question. 

Upon a consideration of the intention and acts of the par- 
ties and the nature of the sub,ject, this Court is of opinion that 
all those "road-side deposits," made to save the trouble of 
hauling to a regular depot, are at  the risk of the owners until 
they are put on a freight car, and in that manner received by  
an agent of the company. 

If the plaintiff had declared for a breach of contract in not 
receiving the turpentine on a particular day, or within a rea- 
sonable time, i t  is settled that he could not have recovered its 
value ; Ashe v. DeRossett, 5 Jones' RepJ. 299. Whether he 
could have maintained the action so as to entitle himself to 
nominal damages, upon the evidence offered, i t  is not neces- 
sary for us to enquire, because, in this Court, he has made his 
election to assume that the turpentine was received, so as to 
make the defendant liable as a common carrier, and reference 
is made to the other mode in which he might have declared, 
because the case seems to have been made up with that view. 
The plaintiff had a right to his election, and exercised it pur-- 
posely to raise the question as to the defendant's liability for 
the value of the turpentine. 

PER CURIAM, There is no error. Judgment affirmed. 

Doe on the demise of H .  STEVENS v. J. M. WEST, et. a2 

In all cases, where there are two persons, having the same name, the elder is 
presumed to be meant when there is no addition to the name. 

Where a surveyor said, in evidence that he did not know where the begin- 
ning corner of s tract of land was, and had heard no reputation as to its 

4 
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locality, it was Held not to be competent to ask him, as an expert, if he did 
not have an opinion as to the locality of the point in question, founded on 
a former survey. 

THIS was an action of EJECTMENT, tried before PERSON, J., a t  
the Spring Term, 1857, of the Superior Court of the county of 
Brnnswick. 

The lessors of the plaintiff claimed title to the land in dis- 
pute by descent from Mary, who was a daughter of Caleb 
Granger, arid wife of William Blount, a former Governor of 
Tennessee. They proved that they were his heirs at law, and 
that tlie defendants were the tenants in possession at  the time 
of the service of the declaration. 

The lessors of the plaintiff showed, as the origin of their 
title, a duly certified copy of a grant from the register's office 
in New IIanover county, to John Watson for 640 acres of 
land, dated 13th of September, 1735 ; and in deducing their 
title from him, they produced a copy of a deed from h?m and 
his wife to Joshua Granger, dated 12th of January, 1737-'5. 
There was much other evidence introduced, both written and 
oral, which it is unnecessary to state. The only two excep- 
tions upon which the counsel for the lessors of the plaintiff re- 
lied, in theil. argulnent before the Supretne Court, arose as fol- 
lows : I t  appeared from the testimony that there were two 
persons of full age, in the year, 1737-'8, when the deed from 
Watson and wife was executed, who bore the name of "Josh- 
ua Granger," and they were father and son. I t  was necessa- 
ry for the lessors to show that the deed was made to Joshua 
Granger the elder, and the defendant insisted that there was 
110 evidence of that fact ; whereupon tlie counsel for the plain- 
tiff asked tlie Court to instruct tlie jury that " Joshua Gran- 
ger, withont addition, ex vui termini, as between father and 
son, in lam, meant Joshua, the elder." This, the Court de- 
clined, but left it to the jury as a question of fact, telling them 
that there was evidence in the deeds and papers, which had 
been read, from which they could find the fict. For, this the 
pkintiffs counsel excepted. 

The grant to John Watson was for 640 acres of b n d  "in 
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New Hanover precinct opposite to the Thorough-fare to the 
N. W. River, and is called Newton, beginning at a pine, John 
Yanlby7s corner tree," $c. For the purpose of showing 
where this corner was, geveral witnesses were examined, 
among whorn, was General Alexander McRac. I l e  stated 
that he had seen an old pine buried in the mud, with a mark 
upon it, where tlle beginning corner was contended by the 
plaintiff to be, but he did not know where the corner was, and 
that there wis nogeneral reputation ofitslocality. H e  said, how- 
ever, that he had an opinion about it, formed from a survey 
made by him several years ago, and that he was an expert in 
the business of surveying. Upon this, the plaintiff's eonnsel 
proposed to ask his opinion ; but upon objection by tho de- 
fendants, i t  was disallowed by the Conrt, and the counsel ex- 
cepted. There was a verdict and judgment for the defend- 
ants, and tlle lessors of the plaintiff appealed. 

Lom?on, Shafige and Troy, for the plaintiff. 
W. A. Wright, for the defendants. 

BATTLE, J. The case comes before ns upon two exceptions 
bnly, and our opinion is decidedly in favor of the plaintiff 
upon the first, and as decidedly against him upon the second. 
It is now we11 established, as a rule of the comtnon law, that 
if there be father and son of the sarne name, and a protnis- 
sory note, deed, or devise be made to a person of that name, 
i t  shall be taken to have been the father and not the son, un- 
less i t  be proved that the son, and not the father, was meant. 
Thus, in an action upon a note, payable to lle.ltrq Sweeting, it 
appeared that there were a father and a son of that name, 
BAYLEY, Judge, held that p r ima  ,fa& the father was the 
payee, but lie allowad proof that the son was meant, and was 
the person entitled to recover upon i t ;  Sweetilzg v. libw- 
br, 1 Stark. Rep. 106, (2 Eng. Corn. Law Rep. 316). To the 
sarne effect, see &ebbilzg v. Spicer, 65 Eng. Corn. Law Rep. 
827. So, in &nea v. Newman, 1 Wm. Back.  Rep. 60, i t  was 
decided that a devise to John Cluer, wag presumptively to the 
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father, and not the son, of that name, though the Court pelt 
mitted par01 evidence to be given to show that the son was 
the devisee intended. The rule may, perhaps, be laid down 
more broadly, that in all cases, where there are two persons 
having the same name, whether they stand to each other in 
the relation of father and son, or not, the elder is always pre- 
sumed to be meant where there is no addition to the name. 
The reason is, that when one has a particular name, and af- 
terwards there is a younger person to whom the same name 
is given, the first does not thereby cease to be known by that 
appellation, but the latter must be distinguished from him by 
the addition of junior, or perhaps in some other way. In 2 
Fitzherbert's Natnra Brevium, 267, we find a writ, called a 
writ 6% idemptitate nominis, which is to be sued forth, 
" where a man is sued in a personal action, and upon the 
capias or ex;gent awarded, another man who beareth the same 
name is arrested by force of the writ." In the note (a) to thg 
page from which the above extract is taken, it is said that 
"in the case of Wilson v. Stdbs, it was resolved, if, in a writ 
against I S, I S the elder is taken, after judgment it shall be 
intended I S the elder. And yet, after judgment, I S the 
younger, if taken, cannot have an idmytitate nominis, but 
false imprisonment ; but see the precedents contra." Now, 
whether I S, the younger, could, in such a case, have had a 
writ of idemptitate nominis, or wonld be driven to an action 
for false imprisonment for redress, it shows clearly, that he 
was arrested wrongfully under a capim against I S without 
addition. 

The counsel for the defendants, in the case before us, was 
compelled to admit t b t ,  upon this question, the authorities 
were all against him; but he contended that the facts and 
circumstances were submitted to the jury for them to find, 
whether Joshua Granger, senior, or junior, was the person to 
whom the deed, from Watson and wife, was made. I t  is true, 
that the Judge did sub'mit that question, as one of fact for the 
jury, upon the evidence before &em, but he erred in refusing 
to give the instruction prayed by the counsel for the plaintiff, 
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that the presumption of law was, that the elder, and not the 
younger, wrw meant, so that the burden of proof, upon that 
point, should be thrown upon the defendants. 
- For this error, the jud&ent must be reversed, an$ a venire 
de nova awarded. 

This result would make it unnecessary for us to express an 
opinion upon the second exception, and we should not do so, 
were it not almost certain that the question will be presented 
again upon the next trial, and it may possibly save them from 
expense and delay, for us now to declare the decided opinion 
which we entertain upon it. We think that the question np- 
on which General McRae was asked to give his opinion, was 
not one of science, or skill, as to which, as an expert, he could 
be interrogated. The enquiry was as to the beginning corner 
of the Watson grant, and that was a simple question of fact, to 
be proved like any other fact. He might have been asked with 
propriety, had it been necessary, whether from the marks on 
the pine tree which he found buried in the mud, he believed 
that it had been marked as a corner, and was the corner tree 
of some tract of land. The ascertainment of the marks, on 
the tree, cnd the purpose for which they were put there were 
matters of science and skill appertaining to the business of a 
surveyor, but whether the tree was the corner of the Watson 
grant, or of some other grant or conveyance, was not at all a 
qnestion requiring the peculiar knowledge of an engineer or 
surveyor. Thus, we find it stated that a " practical surveyor 
may express his opinion, whether the marks or trees, piles of 
stones, &c., were intended as monuments of boundaries ; but 
be cannot be asked whether, in his opinion, from the objects 
aud appearances which he saw on the ground, the tract he 
surveyed was identical with the tract marked on a certain 
diagram." See 1st Creenf. on Ev. section 440, and the cases 
there cited. 

For these reasons, we think that the testimony objected to 
was properly rejected ; but for the error on the other point, 
there must be a new trial. 

PEE CURIAM, Judgmen t reversed. 
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Whichard a. Jordan. 

DAVID F. WHICHARD v. AMELIUS G. JORDAN el al. 

A bond, execxted for the purpose of raising money on loan, was made paya- 
ble to A, who refused to advance the money on it. One of the obligors 
afterwards sold it to B. I t  was Bell that these facts amounted to no evi- 
dence of a delivery to A. 

The delivery of a deed to a stranger, to tectme the delive~y to a party, 
must be a delivery for tlie use or benefit of the party. 

The fact that this bond was afterwards partly described in a deed of trust 
made to A, as trustee, and signed by him, the object of which mas to 
secure creditors, (B among tlwm) is no evidence that it was ever delirer- 
ed to A, or to B, for his benefit. 

TEE action is DEBT, on a bond for $500: dated April 21st, 
1855, and payable to tlie  lain in tiff on demand, tried beforc? 
CALDWELL, Judge. Plea ~ O T L  est factum ; and on the trial, 
the question turned npon the delivery of the instrument. 
In  support of the issue on liis part, the plaintifl' gave evi- 
dence, that the defendant Jordan wished to borrow the 
sum of five llnndred dollars, and to enable him to raise it, he  
and the defendant Clark execnted the bond in quefition, and 
then Jordan took it  to one Stephens, to wl~orn he, Joldan, 
owed a debt of a smaller amonnt, and proposed to Stephens 
to take the bond in discltarge of his debt and to lend him the 
difference, and Stephens did so. When Jordan made appli- 
cation to Stephens, he told lrim that he had applied to Which- 
ard to advance the money on the bond, bnt he had declined 
to do SO, s8jing that he had no money. The plainiiff also 
gave, in evidence, a deed of trust, execnted by Jordan and 
Whiclmd, on the 20th of October, 1855, in which several 
debts are recited, as due from Jordan to sundry persons, for 
which the defendant Clark and the plaintiff were respectively 
his sureties; among which, is mentioned one note, original- 
ly payable to Daniel 3'. Whicl~ard, nnd now held by Corne- 
lius Stephens, for the sum of $500, subject to a credit for about 
$250, with James S. Clark surety,"and conveying from Jor- 
dan to Whichard some real estate, two negroes and otllerper- 
%anal estate, for the purpose of securing the payment of the 
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recited debts and indemnifying the sureties, upon trust to 
sell the estate, and with the proceeds, pay the clebtspro rata. 
And the plaintiff' further gave evidence, that the plaintiff af- 
terwa~ds exposed the property to pnblic sale, under the deed, 
and that the defendant Clark pnrchased a part of it. 

The Court instructed the jnry, that the validity of tlie bond 
depended on the enquiry, whether there llad been a sugcient 
delivery of it to the plaintiff, m d  that in the opinion of the 
Court, the evidence tcnded to show that no such delivery had 
been made, to wliicl~ the plaintiff excepted, and after a ver- 
dict and judgment for the defendants, the plaintiff appealed. 

Shaw, for the plaintiff. 
Donnell and Jenkins, for the defendants. 

RUFFIN, J. The case is to be treated as if the instruction 
liad been, that there wts no evidence on which the jury could 
find a delivery, and if it liad been, it seerns to this Court, that 
i t  would have been right. The bond was execnted for the pur- 
pose of raising money on loan, from W1iichard;and it' he had lent 
the nioney and accepted the bond, when offered to him, no doubt 
i t  would have been agood bond, and it may he, that if there had 
afterwards been an actnal transfer of the possession of the bond 
to Wliichard, it might, by force of the sealing and delivery, 
have b e c m e  effectual as a bond. But on that point, no opinion 
is called for in this case. There is no direct evidence of what 
actually occurred between Jordan and tlle plaintiff, or indeed, 
that there was an interview between them. 011 that point all 
the information consists of the representation by Jordan to 
Stephens ; and that ckrtainly repels the notion of a delivery 
before that time, to Whichard. I t  is clear, it was not intend- 
to deliver the bond to him, nnless he would lend the nioney. 
No gift of tlie bond to him was meant, but only that i t  should 
be a security for what he should advance on it. Therefore, 
when he refused to make any advance of money, and did not 
take tlie bond, but i t  was kept by Jordan, i t  is manifest that 
no delivery was then made or meant of the bond, which 
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Whichard had substantially rejected. The subsequent trans- 
actions as little import a deIivery to the obligee named in 
the instrument. Stephens was not the agent of Whichard, 
and, therefore, the possession taken by him, was not. @so facto 
a delivery to the latter. The delivery to a stranger, to be- 
come a delivery to the party, must be a delivery for the use 
or benefit of the party, and not rejected, but accepted by the 
party. I t  is impossible to imply that the delivery to Stephens 
was of that character. On the contrary, it was made to Ste- 
phens for his security and use, and was accepted by him un- 
der the mistaken notion, no doubt, that a deed to one person 
may be delivered to another for the benefit of the latter, excla- 
sively, and be effectual, without the concurrence of the for- 
mer. As that was the nature of the delivery, it would seem 
that a subsequent assent of Whichard would be immaterial, 
he taking no benefit from the instrument, and intending to 
take none. Bnt there is no evidence of a subsequent assent. 
The recital of the debts, in the deed of trust, to which he was 
a party, does not amount to it. We are not considering, now, 
of remedies under the deed, npon the footing of the trusts de- 
clared in it. But the enquiry is, whether the fact that Which- 
ard is a party as trustee to the deed, is evidence that a paper, 
purporting to be a bond, originalIy payable to him, whicli is 
mentioned in the deed, and in which he had no interest, was 
actually delivered to him or to another for him. Now, there is 
no recital in the deed of the delivery as a fact. But it is mention- 
ed only as a part of the description of a security for a debt to 
Stephens, which it was intended to secure to him, and that the 
note, therefor, was originally payable to Whichard,and was then 
held by Stephens. From that, there can be no implication of a 
delivery to Whichard, or to Stephens f'or him, but it is rather to 
be dedpced that the delivery, if any, was to the latter for his own 
use. In this point of view the case is even stronger against the 
plaintiffthan it was in Parker v. Latham, where, after refusal of 
the bond, by the obligee, it wassent to her by one of the obligors, 
with the request that she would endorse it, and she endorsed 
to Respass. But the Court held that after she refused once, 
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i t  could not become the deed of the other obligors, the sure- 
ties, without an actual second delivery by them. I t  is to be 
observed also, %hat the force of the argument on this point, 

I 
wholly fails, as the deed describes the instrument as a note, 
and not as a bond. 

PER CURIAM, Judgment affirmed. 

STATE v. HANNIBAL AND NED, slaves. 

The act of 1854, Rev. Code, ch. 107, sec. 26, is to be received according to 
the import of its strong and general terms, and accordingly, a master can- 
not, now, arm his slave for any purpose. 

In a proceeding before a justice of the peace, against a slave for carrying arms, 
the act gives the master a right to appeal. 

In  such proceeding, the magistrate has no right to give judgment against the 
master for a fine. 

THIS was a proceeding against slaves for carrying arms, tried 
before SAUNDERS, J., at the last Fall Term of Bladen Superior 
Court. 

The defendants are slaves of John T. Council, and were ar- 
rested, on a warrant, for having been found with guns in their 
possession, and were convicted by a justice of the peace, and 
sentenced to receive twenty lashes each, and i t  was adjudged 
that Courlcil " pay a fine of five dollars each." The master 
appealed to the County Court, and there the judgment was, 
in all respects, aarmed,  and he again appealed. In the Su- 
perior Court, the solicitor for the State, moved to dismiss the 
appeal, and i t  was refused by the Court. The case there, ap- 
peared to be this : Council kept a store in the country, and 
in order to gnard i t  by night, he made one of these slaves 
sleep in a room under the same roof with the store room and 
adjoining it, and the other, in a house about a hundred yards 
off, and he gave each of them a gun, which they kept in their 
respective houses, where they were found by the informer. 
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U[is 13onor held that the case was not within the statute, anddis- 
charged the slaves, but ordered the rnaster to pay all the costs; 
and from that the State appealecl. 

Attorney Generccl, for the State. 
Banks and E. G. Baywood, for the defendants. 

R m ~ m ,  J. The act, Rev. Code, ch. 10'1, sec. 33, expressly 
gives an appeal to the master on behalf of the slave, from every 
conviction before a justice of the peace, and the solicitor's 
motion was, therefore, properly refused. The principal ques- 
tion depends the 26th section of the same act. I t  provides 
that " no slave shall go armed with a gun, or shall keep such 
r+enpon, or shall hunt or range with a gun in the woods, upon 
any pretense whatsoever ;" and it subjects an offending slave 
to pnnishment, not exceeding thirty-nine lashes, on conviction, 
before a justice of the peace. I t  seems to have been snppos- 
ed in the Superior Court, that only cases in which slaves will- 
fully, and of their own head, keep a gun or hunt with one, 
are within the purview of the statute; and that keeping a 
gun by the order of the master, and for the purpose stated on 
the trial, did not violate it. But the prohibition is expressed 
in the strongest and broadest terms, and rendered emphati- 
cal by the concluding words, upon any pretense whatsoever, 
and the policy of the provision is so obvious as to require no 
observations. If the question, then, depended on the terms of the 
act as it now stands, the Court would be of opinion that i t  
must be interpreted according to the natural sense of the 
words, withont admitting at1 exception where none is express- 
ed. The correctness d that coustruetion is, however, render- 
ed perfectly apparent, by adverting to the earlier legislation 
on this subject. The earliest was in 1729, Ired. Re-v. Code, 
ch. 5, see. 7, which mads it nnlawfal for a slave, on any pre- 
tense whatsoever, to range or hunt on any person's land Other 
than his master's, with dog or gun, unless there be a white 
man in company. In  the act of 1741, which is the founda- 
tion of a11 our laws ta~zching servants and slaves, it is enacted 
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that no slave should go armed with a gun, or keep a gnn, or hunt 
in the woods with a gun, under any pretense whatsoever, ex- 
cept such as should have a certificate as therein provided, 
with a proviso allowing the owner of a p1an:ittion to employ 
one slave on each plantation in hunting on his master's land 
for the purpose of preserving his stock or killing game for the 
master, if tlie inaster first got a certificate from tlie County 
Court, that the particnlar slave was allowed to carry a gun 
and hunt, which certificate tlie slave was always to carry with 
him ; Ired. Rev. c. 24, secs. 40,41,48. Tlie insertion of tlie ex- 
ception proves that the general t e r m  of the eoactrnent were un- 
de&od to cover ever;: case and possible pretense, including 
that of a slave being armed by liis ~naster; ancl hence, the neces- 
sity of the express exception, which is confined to tlie single case 
of a slave with n certificate, hunting for tlie two p~wposes spe- 
cified. Thus the law stood until 1836, when, f'or reasons, re- 
collected by many, in revising and re-enacting the statutes, 
that exception was omitted ; Rev. Stat. cli. 111, sec. 23, and 
there is tlie same otnission in tlie revisal of 1554 ; Rev. Code, 
chap. 107, sec. 26. The fortner insertion atid tlie present 
omission of the yn~.ticulnr esception are conclusive, that the 
act is to be received according to the import of its strong arid 
general tenns, aud tlicrefore it master ciinliot now a m  liis 
slave f ~ r  ally pwpose ; conseqnent!y, the judgment of the jus- 
tice, for tlie pnoisli~nent of the defendants, was according to 
tlie law, and it was error to discharge tllclii. 

Tlie Court is at a loss to discover tlie grouncl on wliicli tlie 
the master wits fined. When the slave is found hunting, any 
person is autliorised to arrest and bring liirri betbrc a justice 
of tlie peace for trial and punishlnent, arid to take him Iiorne ; 
and then tlie act adds, that tlie master shall pay the tnlmr-up 
tlie same reward which is allowed therein for taking up a 
runayay, viz., five dollars, " which the person taking np shall 
be entitled to recover from the master." Tliat only gives a 
civil action for the reward to the person entitled, but i t  cre- 
ates no offense in tlie master, ~nucli less gives the justice an- 
thority to fine him upon the proceedings against the slave, to 
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which the master is no party, and in this case lie is not ntim- 
ed  in the process, except in the description of the defendants 
a s  being his slaves. For that reason, indeed, i t  would seenx, 
the judgment against him is void a6 ilzitio and could not be 
enforced by execntion ; and it is not easy to sag, how i t  ought 
to be dealt with here. But in order to terminate the contro- 
versy, it is thought best to reverse that part of the proceed- 
ings of the jnstice; while in the rest, there is no error; which 
will be certified. The master must pay the costs of this Court. 

PER CURIAM. Jndgment affirmed in part. 

ADAM BUTNER v. THEODORE F. KEELHN, &ecutor. 

Wherever an action could have been revived against an executor, it may be 
brought against him. 

ACTION ON THE CASE, tried before SAUNDERS, J., at  Spring 
Term, 1858, of Forsyth Superior Court. 

This was an action on the case for injuriesdone to the plaintiff's 
house, in which the testator was a lodger, by his conducting 
certain ex2eriments with gun-powder and other inflarnable 
substances, so carelessly and negligently, that an explosion 
took place, whereby the house was much torn and shattered. 
The testator hirnself was much injured also, and died in a few 
hours ; and the action was brought against his executor. On 
the trial, the counsel for the defendant, insisted that the ac- 
tion did not survive against him. 

There was a verdict for the plaintiff, subject to the opinion 
of the Court on that point, and afterwards the presiding judge 
was of opinion with the defendant, and set the verdict aside, 
and entered a nonsuit, and therefrom the plaintiff appealed. 

Horehead and McLcan, for the plaintiff. 
Fowle, for the defendant. 
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R ~ I N ,  J. I t  was admitted by the counsel, for the de- 
fendant, that if an action had been brol~ght against the testa- 
tor, in this case, it might have been revived and proscuted 
against the executor. But it was contended that it conld not 
be bronght originally against the executor. The distinction 
is taken on the terms used in the acts of 1799 and 1805, and 
those prior, nrliich are confined to the a revival" of actions for 
tort and preventing them from " abating," and do not give 
" actions" against executors or administrators. There is that 
peculiarity in the phraseology of all the older statutes on this 
subject. But from the passage of those acts of 1799, and 1805, 
actions for torts by a testator, which did damage to property, 
have been broiight against executors, as well as those brought 
against the testator revived, upon his death, against the exec- 
utor. The acts are for the amendment of the law, and received, 
therefore, a liberal construction ; and, as there is the same 
reason for giving the action, as for reviving it against the ex- 
ecutor, it was, in practice, extended to the forrnw, upon the 
equity of the acts. Many such actions were broyght against 
executors and their propriety never questioned. In  the course 
of time: however, the objection mas raised in a few cases. 
But they all received decisions favorable to the rights of the 
$aintiffs as in ArmZd v. Lanier, 1 Law Repos. 629, and in 
1Yowcott v. Warren, 7 Ire. 20, and Howcott v. Cofleld, 7 Ire. 
24. In  the two last cases it was held, that for damages done 
to land by overflowing with s mill-pond, a petition, un- 
der the statute, would lie both for and against executors, 
while it had been held also, in WiZson v. Xyers, 4 Hawks' 
73, that the nature of the injury, in such a case is not altered, by 
the act giving the remedy by petition, but i t  still remained a 
tart. Those adjudications wo,uld seem sufficient to settle the 
~onstruction of those acts, to say nothing of the long practice 
prevailing in the profession.. But in Rippey v. XiZZer, 11 
Ire. 247, it was decided that. in an action of trespass against 
an executor for injury done to real estate by the testator, i t  
vould survive as t s  the damages for the loss, but not as to 
vindictive damages; If, therefore, this question depended. up- 
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on tlie statutes bef'ore mentioned, the Court would be obliged 
to sustain it. All possible doubt is, however, now removed by 
law as expressed in tlie last revisal of 1854, in wliich i t  is en- 
acted that executors and adniiuistrators sliall hare  actions in 
dike rnanncr as the testator or intestate might have had against 
any  person, his execz~tom and admirnistmtors in all cases, ex- 
cept where 611~11 actions being commenced, are stof allowed @ 
~tatu te  to be vevived on the death of a party. So, tlie lam is 
plain, that whenever an action can be revived against an ex- 
ecntor, it may be brought against him, and tlie judgment of 
nonsuit must be reversed, and judgment rendered for the plain- 
tiff on the verdict. 

PER CURIAM, Judgment reversed. 

171e Xtate on the relation of WM. 8. LATHAM and othws v. B. F.. FAGAN 
and o lhe~s .  

Where the money and property of an infant, without a guardian, was ordered 
by a decree of a County Court to be paid over to the clerk of that court, 
to be by him invested and managed, under the direction of the court, to the 
use of the infant, it was IIeZd that such clerk and his sureties were liable on 
the official bond in force a t  the time of the making of the decree, indepen- 
dently of the time when the property mas received. 

THIS was a case agreed, tried before SHEPHERD, Judge, in 
which these facts are stated. Thornas Latham died intestate, 
leaving the relators, who are infants, his next of kin. Ad- 
ministration was conimitted to one Bowen, who filed a peti- 
tion early in 1849, against the relators, praying that an ac- 
count might be taken of the estate in his charge and settled, 
so that he miglit pay over the same. A t  May Term, 1849, a 
decree was made in the cause, ascertaining the estate be- 
longing to the relators, who were then without a guardian, 
to be the sum of $220,88, in ready money, and a negro, aQ 
that time hired out for the year 1849, and directing the said 
estate to be paid and delivered to the defendant Fagan, then 
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the clerk of the conrt, to be dby him invested and managed 
for the benefit of the relators, nnder the direction of the court; 
and on the 23d of May, 1849, the money, $220,88, was paid 
w d e r  the decree by Bowen to Fagan, and at the end of the 
year, the negro was also delivered to him, and he hired him 
out annually for several years, and afterwards, under an or- 

I der of the Court, sold hinl, and he received the hires and 
purchase money. Fagan was elected clerk of the court in 
Augnst, 1845, for four years, and in Augnst, 1848, he reneuT- 

I 
eil his bond, by giving that now stled on, with the other de- 
fendants as his sureties. Ia August, 1849, he was elected 
again, and WRS in office until Angust, 1853, regularly giving 
bond. It was agreed that if the defendants were liable in law " 
on the bond of 1848, for the money received by Fagan, as the 
hires and price of the negro, then judgment should be entered 
therefor, and for the sum of $220,88, with interest on those 
sums, and if not so liable, then the judgment should be for 
the sum of $220,88, with intere~t  thereon. His IIonor was 
of opinion that the relators were entitled to the whole amount 
received by Fagan a t  any time, as damages for the breach of 
the bond ; and from a jndgrnent accordingly, the defendants 
appealed. 

Smith and E. TIT Jon,es, for plaintiffs. 
Winston jr., and Gilliam, for defendants. 

RUFFIN, J. When the case was opened, i t  was thonglit to 
be one of those, of which so many have been here, where in- 
dependent acts of a clerk or sheriff were done, partly during 
one term of office and partly after a re-election, and that, in  
accorclauce with former decisions, the defendants were not 
liable bnt for money received, or for acts of omission or com- 
mission, happening during the term for which the bond was gis- 
en. But on consideratior1 of the act of 1848! ch. 40, the Court 
has adopted the opinion of his Honor. The act authorises the 
proceedings at  the instance of an administrator, which were 
h 4  i n  this case, and provides, after a decree finding a bal- 
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ance of money, or other estate in the hands of the adrninistra- 
tor, due to an infant without a guardian, that the Court may 
direct the same to be paid and delivered to the clerk or the 
clerk and master, to be by him invested or managed under 
the direction of the Court for the use of the infant, and then 
creates a liability on the official bond, for the duties enjoined 
by the court in relation to the property. I t  is no part of our 
enquiry, whether other parties, on other bonds, may not also 
be liable, for the whole, or a part of this fund. I t  is suscient 
if these defendants are liable ; and the Court is of opinion that 
they are bound to make good all that Fagan rightfully got at 
any time under the decree. That required the whole fnnd to 
be paid or delivered to him, and it is not material when he 
received it, since it gave him the right to receive it at any, 
and all times, to be managed by him nnder the directions of 
the Court. His duty and power did not arise merely out of 
his relation to the Court, as its clerk, since the discretion is 
vested in the Court to make the clerk and master the quasi 
guardian of the infants instead of the clerk. It' Fagan had 
not been re-elected, he would still, by virtue of the decree 
appointing him originally, have been the proper person to 
receive and invest the estate until some other had been de- 
signated by a new direction of the Court. He  could not have 
accounted with his successor in office aud delivered the fnnd 
to him without an order discharging him, and prescribing an 
investment by the successor. If, in the case that happened, of 
his re-election, he had, during his second term, accoanted to 
the Court, and a new direction, founded thereon, had been given 
him, as being then the clerk, touching the investment, we 
should have held that a discharge of his bond, in the same 
manner as if he had been ordered to pay it to his successor, 
and had paid it. But no part of this fund came to him but 
by force of the decree in the cause, and he then undertook to 
manage it for the benefit of the infants under the orders of 
the Court, a!d from that nothing can discharge him but ac- 
counting to the Court, from which he derived his authority, 
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and paying over the estate in conformity with the subsequent; 
direction of the Court. 

PER CURIAX, Judgment affirmed, 

STATE v. RICHARD ATKINSON, ALVIN SHALLINGTON AND 
BRYAN WILLIAMS. 

Where declarations are called out against a party, there is no rule requiring 
the jury to believe implicitly a part of such declarations favoring the party 
making them, but it is their duty to consider the whole of the declarations 
together, to adopt such as they believe, and to reject such as they disbe- 
lieve. 

Where defendants were indicted for a riot and an assault and battery on s 
slave, and relied upon declarations made by them at the time of the of- 
fense committed, to the effect that they were patrols. Held not to be er- 
ror for the Court to tell the jury, that their not producing record or other 
evidence of such appointment, raised a presumption against them. 

~ I C T M E N T  for a RIOT, tried before CALDWELL, Judge, at 
the last Fall- Term of Johnston Superior Court. 

iki!!r8. Jemigan testieed, that on a certain night after ten 
o'clock, and after the family had retired, she and her husband 
were awakened by the cries of one or more of their slaves ; that 
she went out first, and at a ~ h o r t  distance from their dwell- 
ing-house, she found one of her husband's slave's, Bill, tied 
with a rope and held by the defendant Shallington ; that she 
seized it, and in the scuffle which ensued between her and 
this defendant, the slave made his escape; that she then heard 
Jack cry out at some short distance saying, "I am ruined," 
and on going to where he was, she found him tied, lying on 
the ground, with six wouuds inflicted on his breast, abdomen, 
back and head; that the defendants had two bowie knives, 
and on her husband's coming up, two of them branished these 
weapons over his head, and one of them about his person; 
that one of the parties said he had come for revenge, and 

5 



66 IN THE SUPREME COURT. 

State v. Atkinson. 

would have i t ;  that a lighted candle was brought out and 
was immediately blown out by some one of the defendants. 
This witness also proved that Atkinson said that Jack had 
cut his hand, and he would give him fifteen lashes, which was 
done, the boy then immediately sank down, and his bowels 
came out. She further proved, that after Jack was cut and 
tied, and before he was whipped, some one of the parties said 
that they were acting as patrols. 

The defendants offered no evidence, but insisted that these 
declarations, having been called out by the State, were evi- 
dence for them, of the fact, that they were patrols. 

The Court charged : That where the declarations of the 
defendants were called out as evidence against them, the 
jury were bound to hear and act upon all they said ; but were 
not bound to believe all the parties said. And the Court al- 
so instructed the jury, that where parties were charged with 
an offense, and they had it in their power to produce a record 
or other evidence, to discharge them, the law raised a pre- 
sumption against them, if the evidence was not produced. 

The defendants' counsel excepted to the charge. 
Verdict for the State. Judgment. Appeal by the defend- 

ants. 

Attorney General, for the State. 
Lewis, for the defendants. 

BATTLE, J. The first part of his Honor's instructions to the 
jury was clearly right. When the declaration of a party is 
offered in evidence against him, all that he said at the time 
must go to the jury, and must be considered by them, but 
there is no rule which requires them to believe every part of 
the statemeut, and to return their verdict in accordance with 
it. On the contrary, they are at liberty to sc~utinize the state- 
ment ; and if they believe a part of it to be improbable, or at 
variance with the other facts clearly established, they may 
reject such part, or hesitate in acting upon it, until other 
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proof is brought to sustain i t ;  Xawrernce v. Rayner, Busb. 
Rep. 113. 

The other part of the charge is equally well sustained, both 
by principle and authority. The defendants were undoubt- 
edIy gnilty of the riot, with which they were chatged, unless 
they could defend themselves upon the ground of their all- 
thority as patrols, and the burden of proving such authority 
was upon them. This proof they might have made, either by 
the production of an order from the records of the county 
court showing their appointment, or by showing that thoy 
were employed as patrols by the patrol committee, as pre- 
scribed in the 83d chapter of the Revised Code, section the 
first. The failure or neglect to produce this evidence, neces- 
sarily left the presumption to arise that none such was in ex- 
istence, and, therefore, the defendants were left to rely upon 
their own declarations, the benefit of which, his Honor gave 
them in his previous iastructions. In  the case of the Stage v. 
Xorrison, 3 Dev. Rep. 299, it was decided that, thongh an 
indictment against a person for retailing spirituous liquors by 
the small measure, without a license, should contain the nega- 
tive averment, of a want of license, the burden of proving 
that there was a license, lay upon the defendant. See also, 
State v. Woodly, 2 Jones' Rep. 276, where the subject of 
proving negative averments, in indictments, is fu ly  discnssed; 
and the distinction between the cases, where such averments, 
must be directly proved by the State, and where they will be 
inferred from the absence of proof on the part of the defend- 
ant, is attempted to be marked out and followed. In  this 
case, there is no negative averment, and the allegation of their 
being patrols, comes from the defendants.; and it is necessary 
to their defense, and i t  follows, as a matter of course, that 
they must prove i t  by such written or other evidence as the 
law requires. If the only testimony whioh they can produce 
is a part of their own dechratians, as proved against them on 
the-part of the State, the law will hold them to be guilty for 
want of &her proof, udess the juqy can rely upon their o m  
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statement of the fact or facts, which constitute the ground of 
their defense. 

In  taking this view of the case, we have assumed, for the 
sake of the argument, that proof of their being patrols wonld 
have justified the acts of the defendants. But we are very 
far from thinking that the authority, which the law confers on 
patrols, can sanction such outrageous conduct as that disclbs- 
ed by the bill of exceptions. The extreme punishment which 
the law allowed them to inflict on an insolent slave, was far 
short of the deadly " revenge" for which they said they had 
gone to the prosecutor's house, and which they took with their 
bowie-knives. Admitting them to have been patrols, on ac- 
count of the manifest excess of their authority, they were 
guilty of the riot for which they were indicted. 

Let it be certified that there is no error in the record. 

PER CURIAM, Judgment affirmed. 

THOMAS C. ARRINGTON v. WILMLNGTON & WELDON R. R. CO. 

Where an article was delivered to a common carrieq to be delivered t o a  
factor, a t  a certain market, who had been instructed not to sell until order- 
ed, and such carrier delivered it  to a factor a t  a different market, who 
had no instructions concerning it, and was by him immediately sold, upon 
its appearing that the article in question rose in price, from that day until 
the suit was brought: Reld that in a suit against such common carrier for 
misfeasance, the plaintiff wag entitled to recover the highest price attained 
by the article within that period, such suit having been brought within a 
reasonable time. 

H i  further, that the receipt of the proceeds of the sale from the f a c b q  ma- 
king it, was no bar to the recovery of damages for this misfeasance. 

A c n o ~  on the CASE, tried before SA'LTNDERS, J., at the East 
Fall Term, 1857, of Nash Buperior Cosrt. 

This is an action on the case, against the defendants as com- 
mon carriers, and was submitted to the Court and jury onthe 



Arrington v. Wil. &. Weldon R. R. Co. 

Pslbwing facts : On the 5th of March, 1856, the plaintiff de- 
livered at the defendant's depot,.at Battleborough, nine bales 
of cotton, weighing 3953 lbs. in good order, and with the 
plaintiff's name on them, with orders to the company's agent 
at that place, to forward them by the road to his factors, 
Messrs. Odom & Clements, in Nwfolk, Virginia, and the 
agent accepted them for that purpose. Instead of marking 
the bales in the name of Odom & Clements, as the consignees, 
they were entered on the books and way-bill of the company, 
as consigned to Messrs. McIlwaine, Son & Co., of Petersburg, 
in Virginia. The cotton was accordingly sent by the defend- 
ant's agent to McIlwaine, Son & Co., who received it, and 
sold it on the 28th of March, 1856, at 9+ cents a pound ; and 
both in Petersburg and Norfolk, that was the price on that 
day, and the charges of factors were the same. The plaintiff 
advised Odom & Clernents of his intention to forward the cot- 
ton to them, and ordered them to hold it until he should di- 
rect a sale, as he thought it would rise. He was informed 
afterwards, by them, that they had not received the cotton, 
and on the 25th of April, 1856, discovered from the compa- 
ny's books, that it had not been sent to Norfolk, bat to Pe- 
tewburg, as before-mentioned. On the first of May following, 
Mcllwaine, Son & Co., rendered to the plaintiff an account 
of sales, and sent him the nett proceeds, which he received. 
The price of cotton advanced rapidly and regularly after 
the sale, and on the first of May, was twelve cents, and in 
September, 129, of which the plaintiff was regularly advised 
by Odom & Clements. Storage was thirty ceuts per bale for 
the first ~nonth, and for each succeeding one, twelve arid a 
half cents. The action was commenced Augnst the 12th, 1856. 
The question, on the trial, was as to the amount of damages; 
and the presiding Judge instructed the jury that, as the rise 
and fall of the cotton was contingent, the plaintiff was only 
entitled to nominal damages, and there was a verdict for six 
pence, and judgment, and the plaintiff appealed. 

Batchelor and BiZZer, for the plaintiff. 
Boore and Dortch, for the defendant. 
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R m m ,  J. In actions of this kind, and, indeed for torts 
b y  misfeasance generally, there seems to be no reason why 
the damages, assessed, should be nominal only, and not such 
as are conlmensurate with those sustained, since i t  must be 
the purpose of justice and law, to compensate the party in- 
jured, when practicable, for tlie actual loss arising naturally 
and directly from the wrong. Tlic question, then, is, what 
loss to the plaintiff was caused by the conduct of the defendant. 
I t  was manifestly a real loss, to the amount of the difference 
in  the proceeds of the cotton, if the defendant had, as in duty 
bound, carried i t  to the plaintiff's consignees, to be disposed 
of m d e r  his contemporaneous instructions, to hold i t  for far- 
ther orders, instead of consigning and ca~rging  it to different 
persons and at a different market. The damages would have 
been bnt nominal, if tbe cotton had becn sent by the plaintiff 
with orders to his consignee to sell immediately, or, perhaps, 
without orders, since it happened that it would arrive at each 
market by the same time, and the price and charges a t  each 
were the same. But this cotton was sent under orders to the 
Norfolk factors not to sell on arrival, bnt to wait for orders, 
giving RS a ixason, the plaintiff's belief, that the price would 
rise. If it had been duly carricd to Norfolk, and the house 
there liad, in violation of their orders, sold immediately, i t  
certainly would have beon a breach of duty, [unless in certain 
excepted cases of the factor being in advance, or under re- 
sponsibilities for the priiicipal, making a sale necessary,] and 
the factor would be responsible for the consequences, that is, 
the loss arising therefrom. If a day for the sale be fixed in 
the ~ rde r s ,  and the factor make it before, the rule is, that the 
principal shall have the nzarket price on that day, if better 
than that got at the sale ; Brown v. JfcQraw, 14 Peters, 479. 
For the owner has tho riglit to control his own property, and 
exercise his own judgment as to the rnarket at  different peri- 
ods, and ordering a sale on arrival, or fixing a day certain, is 
the exercise of his judgment, and ties up the parties to that 
time, unless the order be subsequently niodified. I t  is a com- 
mon thing, however, not to designate any certain time of sale, 
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but to forward the goods to the factor, so as to have them 
ready for the market, when the necessities or the judgment 
of the owner may require a sale, and that is done by orders 
to the factors to store and wait for an order to sell ; and in 
such a case, it is clear that the factor is in default if he sell 
before the order, as he would be if in the former case, he had 
sold after or before the time designated. There may be more 
dificulty in ascertaining the loss, as it wonld not do to allow 
the principal an indefinite time to close the transaction, and 
it wonld be a vain thing for him to give the order to sell af- 
ter he knew the sale had been already made. It has, indeed, 
been decided by the Supreme Court of New York, that if a 
factor sell, after instructions not to sell, he is liable in dama- 
ges for the difference between the price got by him and the 
highest price the article brought in the market before suit 
was brought, if the suit was commenced eithin a reasonable 
time; BarJeld v. Douglass and GoodhuZ, 1 Sanf. Snpm. 
Co. R. 360. This suit was certainly brought within reasona- 
ble time, as it was to the first term of the Superior Court of 
the county, in which the plaintiff lived, after the wrong done, 
and the writ was issued on the 12th of Angust: Certainly 
the rise after the suit could not be taken into the estimate, as 
by bringing snit the plaintiff necessarily restricted himself, to 
.the damages which he then alleged he had sustained. But it is 
not material to consider this point farther, since there was no 
material variation of price between the 12th of August and 
the 1st of May, when the plaintiff became fully informed 
what disposition had heen made of his property, by receiving 
the amount of sales and the nett proceeds from the Petersburg 
house, and we think every one must admit, that if he is to 
be compensated at all for his loss, the plaintiff was at least 
entitled to the price at the time he got the full advice of the 
sale. 

It seems to follow, necessarily, from those positions, that 
the defendant is liable to the saae  measure of damages that 
would have been meted to the Norforlk factors, had the goods 
come to their hands, and they had, in disobedience of order4 
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made the sale on arrival. For the wrongful act of the carrier 
in  not delivering the cotton to those factors, and delivering i t  
to others of their own choosing, at  a different place, with or- 
ders to sell immediately, or without orders, leaving the factors 
to their own discretion, instead of that of the owner, has evi- 
dently been the direct cause of a loss to the plaintiff, to the 
amount, at  least, for which his own factors would have been 
liable. I t  is said, those damages are vindictive, and more 
than conld have been recovered in trorer, and therefore, ought 
not to be given in this action. I t  is true, that in trover for an 
actual conversion, by a sale of the thing, the value at the sale 
is the measure of damages. But that arises from the form of 
the declaration, which supposes the property to be changed 
b y  the sale, and that there the injury and loss to the plaintiff 
was complete, and it has no application to an action on the 
case against a common carrier, who tortiously carried goods 
to a wrong place: and for immediate sale, instead of delivering 
them a t  the right place, where they would have been sold at  
the pleasure, and on the judgment of the ownel; at  a higher 
price. The miscarrying, if not willful, must have been the 
effect of very gross negligence ; and in such a case, the car- 
rier, ought, in justice and in commercial policy, to be held 
responsible for all the natural consequences of his default. 

I t  was also insisted, in the argument, that the plaintiff had 
sanctioned the disposition made of the cotton by receiving the 
proceeds from the Petersburg merchants. But he did not re- 
ceive the money in satisfaction of the wrong done him by the 
defendant. I Ie  took it for the liability of the factors, upon 
their own acts, after the goods came into their hands ; which 
he might well do, as he could not have recovered more from 
them, either for money had and received or in trover. But the 
liability of the carriers for other, and further damages, for the 
wrongfully miscarrying of the cotton to a wrong and a bad 
market, and having it sold at  the current price, was not in- 
tended to be, and was not affected by the plaintiff's receipt 
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of the actual proceeds from men, who, as far as they acted* 
were innocent of any wrong. 

PER CURIAM, Judgment reversed, and a venire de novo. 

STATE v. SAMUEL KEISLER, et al. 

Where, upon the trial of an indictment, for unlawfully playing cards in a tav- 
ern, it appeared that the room, in which the game took place, was a part 
of the house in which the tavern was kept, but had been let by the month 
for a shoe shop, and was not under the control of the landlord ; it was Held 
that the defendants could not be convicted under the 75th section of the 
34th chapter of the Revised Code. 

INDICTMENT for GAMING, tried before DICK, J., at  the last Fall 
Term, of Forsyth Superior Court. 

I n  this case i t  was proved, that the room, in which the 
gaming took place, was in the baserrlent of Mr. Zeverly's ho- 
tel, in Salem ; that i t  had been rented, by the month, to a Mr. 
Turner, for a shoe shop, and was occupied by liirn exclusively 
for that purpose ; that he kept the key, and had the exclusive 
possession and coiitrol of the room, in question, at  the time of 
the gaming, laid in the bill of indictn~ent. I t  was proved 
that Turner and his wife boarded in the tavern with Mr. Zev- 
erly, who used the rest of the liouse as a public tavern. 

The playing at  cards and betting being proved, the defend- 
ants' counsel asked the Court to instruct the jury, that upon 
the facts, above stated, the defendants could not be convicted. 
A verdict of guilty was entered by consent, subject to the 
opinion of the Court upon the point made by the defendants' 
counsel. Afterwards, the Court being of opinion against the 
defendants, gave judgment accordingly, from which they ap- 
pealed. 

Attorney General, for the State. 
BcZean and Powle, for the defendants. 
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BATTLE, J. The counsel for the defendants contend, that 
their defence is f~illy sustained by the authority of the case of 
the State v. Black, 9, Ire. Rep. 378. That was an indictment 
against the defendants for playing at cards together, and bet- 
-ting money thereon, in a house situate on premises, occa- 
pied by one ~Illarsliall S. I3lack, in which he retailed spiritn- 
ous liquors. F ~ o m  the testimony, it appeared that there were . 
two adjoining lots o ~ n e d  by the same person, bot,h fronting 
on the same street of a village. The owner occupied both as 
one tenement; his dwelling-liouse being on one of them, and 
on the other, there was a store or shop, situate on the front 
line, while there were a barn and stables on the back line. 
The shop was let to Marshall S. Black, who retailed merchan- 
dise and spirituous liquors therein ; bnt the owner continued 
to occupy all the other parts of both lots, including the barn 
and stables. The gaming was carried on in the barn; and 
the Court held that it was not within the statute; that the 
place of gaming, and the place of retailing, must be the same 
house, or, at the least, parts of the same establishment ; and 
the " premises" mean those places only which are occupied 
by the retailer with the house in which he retails, as one 
whole, and, so, could not include a house not occupied by 
him, nor let to him. 

The counsel for the State, endeavored to distinguish that 
case from the present, by the fact, that there, the house in 
which the gaming was carried on, was entirely separate and 
distinct from the one in which tho spirituous liquors were re- 
tailed, the t ~ o  being so little connected with each other, both 
in position and occupancy that, as was said by the Court, 
L L  the barn could not be laid as Marshall Black's, in an indict- 
ment for burglary or arson." But in the present case, the 
counsel insists that the room, in which the offense of gaming 
was committed, was part of the building occupied as a tavern ; 
and that though i t  was let by the landlord to another person as 
a shoe-shop, i t  was regarded by the law as still in the occupa- 
tion of the landlord, and might be described to be his house 
in  an indictment for burglary ; and for this, he cited 2 East. 
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P. 0. 507 ; 2 RUES. on Or. 15, and several other authorities. 
The uositions of the counsel. in relation to an indictment for 
burglary, may possibIy be true, but we do not think that is the 
true test for ascertaining whether the indictment for gaming 
can be sustained. The section of the chapter of the Rerised 
Code, which immediately follows that upon which the pre- 
sent indictment isfounded, (see Rev. Code, chap. 34, sec. 76,) 
makes the keeper of the tavern, or the retailer, indictable for 
knowingly permitting the gaming, " in every snch house, or 
any part of the premises occupied therewith." From this, 
the inference is irresistable, that other persons cannot be found 
guilty of unlawf111 playing at cards in a room, or other place, 
over which the landlord or retailer has no control, and for 
which, therefore, he could not be indicted. Sneh, we nnder- 
stand, from the bill of exceptions, is the case now before us. 
The room in which the gaming occurred was, at the time, in 
the occupation and under the exclusive control of another 
person, to whom the keeper of the tavern had let i t  for a shoe- 
shop by the month. I t  was in the basement of the house, and 
mas used, as we know that in many places, basement rooms 
are often used, for purposes entirely foreign to those of tavern 
keeping. After he had rented it, the landlord had no further 
control over i t  during the continuance of the lease ; nor with 
reference to that, had he any control over the lessee, merely 
because he and his wife were boarders. Had that, or any 
other part of the tavern, been let by collusion for the purposc 
of a gaming establishment, then it might not have been 
protected from the operation of the statute, and both the land- 
lord and the players, and betters, might have been indicted. 
There is no suggestion of any such coll~ision in this case, and 
we are of opinion that the defendants have been wrongfully 
convictcd, and are, therefore, entitled to a new trial. 

PER CURISM, Judgrnen t reversed. 
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WILLIAM W. BRANCH v. JOSEPH J. DANIEL. 

Where the owner of a tract of land, uncertain as to  quantity, covenanted to 
make title to the same, upon the covenantee's paying a certain sum and 
giving bond and surety for the balance of the purchase-money, at a certah 
price per acre, it was Held that an  action could not be supported upon the 
covenant until there was a survey of t,he premises. 

Possibly, a demand by the covenantee for a joint survey, and a refusal on the 
part of the covenantor to concur therein, might have been suflicient with- 
out an actual survey. 

ACTION of COVENANT, tried before CALDWELL, J., a t  the last 
Fall Term of Halifax Superior Court. 

The plaintiff declared upon tlie following covenant : '' Know 
all men by these presents, that I, Joseph J. Daniel, of the 
county and State aforesaid of the one part, and William W. 
Branch, of the county and State aforesaid, of the other part: 
Witnessetli, that I, the said Joseph J. Daniel, Bath, this day, 
bargained and sold to tlie said Branch, the whole of my lands 
on which I lire, consisting of tlie lands I bonglit of Isaac N. 

a ore- Faulcon and Joe Williams, lying in the county and State f' 
said, on Mill Swamp and Reedy Branch, supposed to contain 
between eight and nine hundred acres, at five dollars per acre. 
I, the said William Branch, promise and agree to pay to the 
said Joseph 3. Daniel five dollars per acre, for tllc wliolo of 
his said land, viz., three thonsand dollars, I promise and 
agree to p:~y on or before the first day of January next, 1857 ; 
the balance to be paid in two equal instalrnents ; one half the 
balance, January, 1858; the balance and remainder, the first 
of January, 1859. 

" Either party failing to comply with tlie above obligation, 
promise and agree to pay to the other one thonsand dollars 
forfeit damages, to be recovered out of our goods and chattels, 
&c., on failure to comply. 

' c  I, the said Daniel, promise and agree to make the said 
Branch a deed on the payment of three thousand dollars cash, 
and bonds for the balance, at one, two and three years pay- 
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ments, satisfactorily executed to the said Daniel. Given 
under our hands and seals, this the 16th day of Angust, 1856." 
Signed and sealed by the plaintiff and defendant. 

The breach alleged was the failure of the defendant to exe- 
cute a deed according to the terms of the covenant. 

I t  was proved that the plaintiff, with one McDaniel, went 
to the residence of the defendant on the 1st of December, 1856; 
that before they started, McDaniel, at the instance of the 
plaintiff, counted of his (&intiff's) money, $3000, which the 
latter folded up and put into his pocket, requesting the for- 
mer to go with him and become hie surety ; that the plaintiff 
bold the defendant, on getting to his house, that he come to 
pay the $3000 towards the purchase of the land, and McDan- 
iel informed the defendant that he had come, at the request 
of the plaintiff, to become liis surety ; that the defendant re- 
plied that he had declined selling his land; that they werein 
a frolic when the contract was entered into; that he would 
not take $8000 for it, and he hoped the plaintiff would let him 
off; that the plaintiff pulled out his money and said, he could 
pay the $3000 in bank bills, or could get the specie in a few 
days ; that the defendant replied, he need not trouble himself 
as to the specie, or surety, as he had declined selling hisland. 

The defendant insisted that the covenant was vague and 
uncertain, and that no recovery could be had on it ; also that 
the land ought to have been surveyed, and as the plaintiff 
had to move in the matter, he ought to have had the land 
surveyed, or demanded a joint survey. 

The Court declined charging the jury as contended by the 
defendant, but told them, that if the witnesses were to be be- 
lieved, the plaintiff was entitled to recover. Defendant ex- 
cepted. Verdict for the plaintiff. Judgment, and appeal by 
the defendant. 

C?migZand and Batchelor, for the plaintiff. 
B. F. Boore, for the defendant. 

PSARSON, 0. J. The acts to be done by the parties, under 
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this covenant, were concurrent ; and to entitle the plaintiff to 
recover, i t  was necessary for him to prove: lst, either a per- 
formance on his part : 2nd, or, that he was ready and able, 
and offered to perform, but the defendant refused to accept, 
which is considered in law as eqnivalent to a performance, 
for the purpose of the action : 3rd, or that readiness and abil- 
ity, on his p a ~ t ,  was dispensed with, because, it was made 
impossible by the act of the defendant, or was prevented by 
his reqnest. 

These principles have been so recently discussed and deci- 
ded, that i t  is unnecessary, at this time, to do more than make an 
application, to the case now under consideration ; Grandy v. 
Small, 5 Jones' Rep. 50 ; #haw v. Grandy, Ibid. 56 ; Valk- 
er v. AlZen, Ibid. 58. 

Perfbrmance on the part of the plaintiff, is not alleged, but 
he insists that the case falls under the second head ; for that 
he  was ready and able and offered to perform, and the breach 
assigned is, that the defendant refused "to execnte the title, 
a t  the time, when the $3000 and security were tendered." 

Assuming that the $3000, in bank bills, were the same as 
specie, and that the surety, who attended at  the instance of 
the plaintiff, was good, still the averment, that the plaintiff 
was ready and able to perform his part of the covenant, was 
not true ; and consequently, he was not in a condition to de- 
mand a performance on the part of the defendant. There was 
readiness and ability in respect to the cash payments, but in 
respect to the secnrity, which was to be given for the balance 
of the price, the plaintiff was not ready and able, because, the 
amount, for which the notes were to be given, could not be 
fixed, until the exact number of acres was ascertained, and i t  
was useless and trifling to talk about executing notes for the 
balance, at  the time when the breach is assigned. If the plain- 
tiff had purposed to make a joint survey, or to make a survey 
himself, and had been forbidden by the defendant from en- 
tering upon the land for that purpose, possibly, the case might 
have fallen under the third head; but nothing of the kind wasl 
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done, and i t  is unnecessary to enter upon a consideration of 
the case in that aspect. 

To meet this difficulty, it was suggested by Mr. BatcheZor, 
that he was ready and able, at the time, to have entered into 
bond, with a condition for the payment of such an amount as 
might thereafter, upon a survey, be ascertained to be the true 
amount. I t  is sufficient to reply, that a bond of this descrip- 
tion was not in contemplation of the parties, and would not 
have coilformed to the covenant, by which the defendant was 
entitled to simple and absolute bonds, for money, in fixed 
sums, which it is admitted could not, at that time, have been 
executed. There is error:, 

PER O U R I ~ ,  Judgment reversed. 

JOSEPH HOOVER v. J. L. R. MILLER, Adm'r. 

An inventory is b u t p r i m  facie evidence to charge the executor with assets, 
so as to call on him for proof to rebut it. 

ACTION of DEBT, tried before DICK, J., at the last Fall Term 
of Randolph Superior Court. 

The action is debt on a bond of the intestate, to which the 
defendant pleaded, fully administered and no assets. 

On the trial, the plaintiff gave evidence of assets in the hands 
of the defendant, to the value of $365,02; and to charge the 
defendant with a further amount of assets, the plaintiff gave 
in evidence the inventory, returned by the defendant, in 
which was included " three-eighths of a lease upon the Davis 
lot at the Sawyer gold mine," which the defendant had not 
sold. The defendant then offered evidence, that in fact, his 
intestate did not own the supposed term or lease ; which was 
objected to by the plaintiff, on the ground, that the defend- 
ant was concluded by his inventory. But the Court held that 
the inventory was only prima; fa;cie evidence of the lease, and 
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that the defendant might show, by proof, that it had no exist- 
ence, or was of no value, and admitted the evidence. The 
plaintiff then offered evidence, that the defendant had made 
n sham sale of the lease without having advertised it, and 
also offered to show, by minere, what the lease would have 
sold for, if due notice had been given. But the Court rejected 
the evidence offered, at the same time allowing the plaintiff 
to give evidence as to the value of the lease. Upon that evi- 
dence it appeared, that the intestate had worked the mine in 
the summer before his death, which occurred in October, but 
relinquished it, because the water rose in the shaft, so that i t  
could not be kept down by a hand windlass and bucket, as it 
had usually been done, but would require a whim and horse- 
power, or steam engine to work i t  profitably. 

The Court instructed the jury, that if they found there was 
a valid lease to the intestate, they should charge the defend- 
ant with the value of it, and that in estimating the value, they 
should consider the expense of working the mine, so as to get 
the gold, if any was there ; and further, that if they found 
that the intestate had no lease, then they should find for the 
defendant on that point. The verdict charged the defendant 
with assets to the amount of $365,02, and found that he had 
no more ; and from a judgment on the verdict, the plaintiff 
appealed. 

Gowell, for the plaintiff. 
J. T. adoraehand, for the defendant. 

RUFFIR, J. As the verdict wasfound, all the points of evi- 
dence, as to what the supposed lease would have sold for, or 
as to its value, and the instructions relative thereto, are put 
out of the ease, since i t  negatives the existence of any such 
lease. The only question, then, is, as to the effect of the in- 
ventory as evidence of the lease ; and on that, the Court thinks 
his Honcsr ruled properly. An inventory has never been 
deemed conclusive on sm executor, but only as throwing the 
onus on him to discharge himself, upon evidence, if he can, 
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as to a thing contained in it. I t  would be mischievolls to 
hold otherwise, and often defeat the pnrpose of reqniring an 
inventorv ; which is to get as true and full an account of the 
estate as-possible, for the benefit of the executor, legatees and 
creditors. If they were to be t a k k  as conclusive, execu- 
t0i.s would hardly ever, make direct and positive inventories, 
but pnt down the title of all the property as doubtful, and 
all the debts as desperate. Indeed, but few honest men would 
undertake the office at  such a risk ; for an inventoried slave 
might be recovered from him on a better title, or a bond turn 
out to be forged, or to have been paid. The executor can- 
not possibly know the afTairs of the testator perfectly, or even 
minutely. All that can be expected of him is, that he should 
make a fair and honest account, as they appear to him ; and 
if he be mistaken, he ought to be allowed to show that ; hence, 
a8  winb burn says, an inventory is not binding, nor very 
much regarded at  common law ; for if i t  be too high, it shall 
not be prejudicial to the executor, and if too low, i t  shall be 
no advantage to him ; but the value found by a jury on 
plene adrninistravit pleaded, is binding. See Scrinb. on Wills, 
426. The modern English cases on this point, are collected 
in  Williams' Exe'r. 1678-80, and show that, at most, the in- 
ventory is but prirma facie eridence to charge the execntor 
with assets, so as to call on him for proof to rebut it ; which 
accords with the general understanding and practice here. 
In  the case before us, although the defendant might from ru- 
mor, or the fact of the intestate's working the mine shortly 
before his death, hare believed he had a lease, yet i t  may 
have happened, and pr@bably did, that in truth, he had none 
that was valid, for the want of its being in writing, as requir- 
ed by the act of 1844, or i t  may hare expired. 

I 
PER CURUM, Judgment affirmed. 
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HAYWOOD AND PITTSBOROUGH PLANK ROAD COMPANY v. 
ELIAS BRYAN. 

Where an Act of Assembly, incorporating a company, in which the State 
was not interested, directed that a certain per centage should be paid at the 
time of making subscriptions to its stock, but the company organized, and 
admitted a subscriber to participate in its meetings, and in the regulationof 
its affairs, without paying such per centage, it was Held that he could not 
afterwards disavow his membership, and refuse to pay his subscription. 

Where the writings, appointing proxies to act in the meetings of the stock- 
holders of an incorporated company, had, after being used, been thrown 
aside as useless, it was Ihld nor, to be necessary to show that search had 
been made for them, preliminary to the introduction of par01 evidence of 
their contents. 

Where a party had been permitted to subscribe to the stock of an incorpora- 
ted company a certain amount, payable in materials, which would be need- 
ed in the operations, on his refusing to pay in such materials, it was Held 
that his subscription became demandable in money, and that an action of 
debt would lie for its recovery. 

ACTION of DEBT, tried before SAUNDERS, J., a t  the Spring 
Term, 1858, of Chatham Superior Court. 

The action was brought to recover the balance due npon a 
subscription to the Haywood and Pittsborough Plank Road 
Company, which was $400 00, with the privilege of paying 
the same in sawed lumber. Upon making such subscription, 
the defendant did not pay the preliminary per centage requir- 
ed by the charter ; his participation in the affairs of the coni- 
pany was by proxies appointed, npon two occasions, to act in 
the meeting of stockholders, representing eight shares. The 
writings, by which the proxies were appointed, were not pro- 
duced on the trial. I t  was shown that the by-laws of the 
company made no provision on this subject, and at the meet- 
ings of the stockholders after the committee upon proxies 
made their report, the papers conferring the authority, were 
thrown aside as useless, and generally left upon the floor of 
whatever room the meeting occupied ; that in this case, the 
persons appointed had not preserved them ; that the company 
had no archives except such papers as were produced in 
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Court ; that these writings were not among them, but that the 
officers of the company had made no search for them. I t  also 
appeared that demands were made on the defendant, at the 
mill, for the lumber, as instalments were called for by the di- 
rectors ; that he neglected, and at last declined to furnish it, 
After due compliance with the requisitions of the charter, the 
defendant's stock was sold, and this action is bronght to re- 
cover the balance. 

The points of law, made by the defendant below, were: 
1st. That the evidence upon the subject of the proxies, ought 
to have been excluded. 2ndly. That the non-payment of the 
preliminary per centage, rendered the contract nail. 3rdly. 
That under the circumstances of the case, an action of debt 
would not lie. His Honor ruled these points against the de- 
fendant, t'or which, he excepted. 

Verdict for the plaintiff. Judgment. Appeal by the de- 
fendant. 

Phillips and K P. Battle, for plaintiff. 
Bauqhtm and Howze, for defendant. 

BATTLE, J. In considering the objections urged by the 
defendant, on the trial, against the right of the plaintiff to re- 
cover, we will notice first, that which denies validity to his 
subscription, because of his not having paid one dollar, on 
each share, at the time when he made it. The plaintiff owes 
its existence as a corporation to the act of 1852, ch. 108, the 
three first sections of which, prescribe the manner in which 
i t  shall be formed, and the name which it shall bear. The 
fourth section then enacts as follows : "That upon any snb- 
scription of stock as aforesaid, there shall be paid at the time 
of subscribing, to the said commissioners, or their agents sp- 
pointed to receive subscriptions, the sum of one dollar on 
every share subscribed, and the residue thereof shall be paid, 
or secured in euch manner, and at such time or times as may 
be required by the board of directors of said company." The 
defendant did not make the first payment, which was requik- 
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ed at  the time of his subscription, and he contends that sncli 
omission or neglect made his subscription null and void, and 
that consequent'ly, he never became a stockholder in the com- 
pany. The answer to this is obvious. Neither the section 
above recited, nor any other part of the charter, declares the 
subscription void for the want of such payment, and, there- 
fore, the very foundation of the objection, which occasioned 
the difficulty in the case of JlcBne v. Bzuwll, 12 Ire. Rep. 
224, with regard to the Wilmington and Manchester Eailroad 
Company is wanting. The State is not in any way interested 
in  the company, either as a stockholder, or as a contributor to 
it3 f~znds, or as guarantor of its debts, and, therefore, i t  was a 
question solely between the company and the stockholders as 
to what should be the time, or the manner in ~vhich the 
amount subscribed should be paid. I t  may be, that at  the 
first general meeting of the stockholders, the defendant might 
have been exclnded from acting as one of them until he had 
paid the preliminary amount, required of him, according to 
the terms of his subscription, bnt they were not bound to do 
so, either by the terms of their charter or by any known p i n -  
ciple of law. If they chose to trust hiin, for the money he 
owed them, i t  would be a strange rule, which would allow 
him to take advantage of their forbearance and his own neg- 
lect. They were at  liberty to receive him as a stockholder, 
and if they did so, and he acted as one of them in organising 
the company, and in the regulation of its affairs, he cannot 
afterwards be heard to disavow his connection with it, and 
repndiate his contract to contribute to its funds. 

But he alleges, that there was no proper evidence, that he  
ever did act as a stockholder ; and this brings us to consider 
his objection to the testimony, which was allowed to be in- 
troduced to prove his proxies. This objection is easily dis- 
posed of. The written instruments, upon which it  was con- 
tended, that his proxies appeared and acted, were clearly 
proved to have been throwned away, as waste paper, after 
they had been examined and verified by a committee np- 
pointed for that purpose. Those instruments must, therefore, 
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~ be considered as having been destroyed, and it was idle to 
require proof that they had been searched for, before admit- 
ting secondary evidence of their contents. The true rule on 
that subject is well expressed in Robards v. ZcLeam,  8 Ire. 
Rep. 522, that " to admit secondary evidence, i t  is snfficient 
to show, that there ia no reasonable probability, that any 
tliing has been supplwsed." 

The last objection, which appears upon the defendant's bill 
of exceptions, is as far frorn being tenable as either of the 
others. The defendant's subscription was, in effect, for eight 
shares of the capital stock of the company, amounting to $400, 
to be paid in  lumber, at his own saw-mill, a t  a certain agreed 
rate. I l e  undonbtedly had tlie option to pay for the amount 
of his subscription in that may, and the company so ~ ~ n d e r -  
stood it, arid were acting in good faith wlien they called upon 
him for the lumber. We cannot see the force of the argu- 
ment that, beci~use his subscription was, by the conserit of the 
company, to be paid in that manner, he did not become a 
~tockholder until payment was made in full. The company 
would necessarily need plank for their road, and they had as 
much right to bay from the defentlarlt as from any other per- 
son, and we are unable to  perceive any difference between 
paying liixri with his own snbscri~,tion-moaeg, and with any 
otlier funds belongiug to them. H e  had tlie option of paying 
by clelivei-ing larnbcr at his riiill in discharge of his contract, 
but wlien he first neglected, and then refusccl to avail liimself 
of it, i t  becttrne an obligation to pay moncy, and the con~pany 
had the right, :B in otlier cases, after the sale of his stock, as 
prescribed in their charter, to sue liinl, in debt, for the snnt 
thus ascertained to be the balance ; Aamiltow v. Ellev, 11 Ire. 
Zep. 276. If this view of the case be correct, the eases of 
C r u ~ d y  v. Small, 3 Jones' Rep. 8, and Cola v. Bester, 9 Ire. 

i Eep. 23, referred to by the defeudant's couullsel, have no ap- 
plication. 

PEE U ~ I A M ,  Judgment affirmed. 



Hart v. Doughertp. 

Doc on the dm& of SUSAN HART v. SAMUEL B. DOUGHERTY. 

Where the owner of land, conveyed it to a bargainee, in consideration of cer- 
tain profits and advantages, contained in a bond of even date therewith, 
which said bond provided, under a penalty, that the bargainor was to be 
&upported for He by the bar.gainee, unto which bond, a " nota bene" was 
added, to t b  effect, that it was not to be sold, made way with or dkpa~ed 
of; it was 29" that this did not amount to a condition annexed to t!ae 
estate by way of defeasance, but tbat the bargainor's sole redress rested in 
the bond 

EJECTMENT, tried before DICK, J., at the last Fall Term of 
Orange Superior Court. 

Both parties claimed title nnder Rebecca Hart, the plain- 
ti&' under a will, made by her, in 1848, and proved, Pu'ovem- 
ber, 1856 ; the defendant under a deed, which had been prov- 
ed and regstwed, datecl 4th of April, 1856, the consideration 
of which, was alleged to be a bond, of the same date, for the 
maintenance and support of the bargainor during her life. 
The bond in question, is as follows: "Know all men by these 
presents, that I, Samuel B. Ihugherty, am held and firmly 
bound unto Rebecca Hart, in the penal snm of $500, good 
and lawful money of the United States ; to the true and faith- 
ful payment whereof to her, the said Rebecca Hart, her heirs, 
executors and administrators, jointly and severally, firmly by 
these presents. Signed with my hand, and sealed with my 
seal, this the 4th day of' April, 1856. 

'( The conditions of this obligation issncb, that, whereas, the 
above bounden, Samuel 13. Dougherty, bath contracted and 
agreed, for and in considoration ~f fo certain leme, or.quit claim, - 

to him this day granted, by the above named Rebecca Hart, 
reference thereto had will more fully show, to provide for, 
keep, maintain and sopport law, the said Rebecca's natural 
life, and to see her decently buried after her death. 

"Now, therefoiw, if the above named Sarnuel B. Doaghertp, 
sllal'l have performed the above specified duties, then the 
above obligation to be null and void ; atherwise ta  be and re- 
main in full force and virtne. 



DECEMBER TERM, 1868, 87 

Hart v. Dougherty. 

"N. 3. I t  is mutually and fairly understood, by both par- 
ties, that the said Samuel B. Dougherty, cannot sell, make 
way with, or dispose of, the property, mentioned in said lease 
or quit claim, during hel; the said Rebecca Hart's natural 
life.'' 

The deed referred to in the above instrument, in its first 
clause, is as follows : " Know all mexi by these presents, that, 
I, Rebecca Hart, of the county of Orange, in the State of 
North Carolina, land-holder, for and in consideration of the 
profits, benefits and advantages, mentioned in a certain bond, 
I hold against Samuel B. Dougherty, of the said county of Or- 
ange, bearing even date herewith, do, by these presents, 
grant, &c." 

This deed was attacked by the lessor of the plaintiff, on the 
ground of want of capacity in the bargainor, from extreme 
age, sickness and imbecility, and she introduced evidence, 
tending to show, that the defendant was poor and irresponsi- 
ble for the fulfillment of the covenant of maintainance, which 
i t  is alleged he made ; and i t  was contended, in her behalf, 
that it showed want of capacity in the alleged bargainor, thus 
to have parted with her estate to a destitute man without se- 
curity, whereby it became liable to alienation and execution 
for bis debts ; her only means of redress being by legal pro- 
ceedings on the bond above set forth. 

In reply, the defendant insisted, that such was not the legal 
effect of these instruments, but that the bond, being executed 
at the same time with the deed, was to be considered as a part 
of it, and restrained the bargainee from alienation, and pre- 
vented any liability of the land for his debts. His Honor was 
called on so to instruct the jury, but he declined doing so, and 
the defendant excepted. 

Verdict and judgment for the plaintiff, and appeal by the 
defendant. 

Craham, for the plaintiff. 
Xorwood and Phillips, for the defendant. 



$8 IN THE SUPREME COURT. 

Hart v. Dougherty. 

PEARSON, C. J. The only question presented, is as to the 
legal effect of the addition or " nota bene," made to the petlal 
bond, which was executed by the defendant, and " the pro- 
fits, benefits and advantages," of which, are referred to as the 
consideration of the deed, executed by Rebecca Hart, and 
having even date therenyith. Is this addition, a mere cove%- 
ant not annexed to the estate, and for a breach, whereof the 
remedy would be by action, or is it a condition annexed to 
the estate by way of defeasance, for a breach whereof the 
bargainor, or her heirs, might enter arid defeat the estate of 
the bargainee and revest her original estate ! 

The words used ale appropriate to the expression of an 
agreement or covenant, and we can see nothing to indicate 
that it was the intention to make a condition or defeasance, 
whereby the estate was to be void, if the bargainee shonld 
sell, or dispose of the property, in the life-time of the bar- 
gainor. Apt words of condition are used in the bond, and 
the bargainor seerns to have relied exclusivelp upon it, as her 
secnrity for tlie perforrr~ance of tlie stipulations of the bar- 
gainee in respect to her support. 

There is nothing whereby either, these stipulations, or that 
in respect to not selling or disposing of tlie property, can be 
annexed to the estate in the land, and the bargainor seems to 
have depended upon the personal obligation of the bargainee in 
respect to the one, as well as the other. 

As there is no condition, we are not called upon to express 
an opinion upon the question suggested, i. e., whether, when 
an estate in fee simple is granted, a condition, which forbids 
alienation during the life-time of the grantor, is not void, as 
being repugnant to the nature of the estate, and inconsistent 
therewith. There is no error. 

PER CURIAM, Judgment affirmed. 
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DUGBLD McDUGALD v. McFADGIN AND TYSON. 

Where a party had sold and delivered an article of a stipulated quality, and 
at a given price, an agreement to warrant it of a better quality, without 
any further consideration, was Held to be a nudum pactum. 

Upon a special contract to deliver an article of a given description, upon which 
an action conld be maintained, it mas Held that damages could not be re- 
duced by showing that the article delivered was of inferior quality. Aliter, 
where the party has to resort to a quantum valebat or puanium meruit. 

ACTION of ASSUMPSIT, tried before DICK, Judge, at the Fall 
Term, 1858, of Chatham Superior Court. 

For fear of niisapprehending the statement of the case sent 
to this Court, the Reporter deems it proper to copy i t  literal- 

ly. I t  is as follows: " The clefendaut pleaded the general 
issue. A t  the trial, the plaintiff declared specially npon the 
following written agreement, viz : State of Noltli Carolina, 
Moore County. The following trade is this day made be- 
tween D. NcD~lgald and McFadgin and Tyson. D. McDn- 
gald has sold 600 barrels of No. 1 rosin, to be delivered at  
the still, on the plank-road, at $2,25 per bbl. of 280 Ibs. This 
2nd day of September, 1854." Signed, 

A. MCFADGIN, 
\V. D. TYSON, 
D ~ G A L D  McDucta~n. 

I t  was shown that the above contract was entered into at  
the still of the plaintiff, mentioned in the writing, and that 
there were then piled up, at  that place, a number of barrels 
of rosin, greater than was required to fill the quantity con- 
tracted for; that within a few days afterwards, McFadgin 
then counted, accepted, and rnaiked with initials of Tyson 
and hiinself a large number of barrels. The witness could not 
say how illany were counted, but thought there might have 
been as inany as six hnndred. After those taken by McFad- 
gin had been rolled aside and marked, s considerable nnm- 
her were still left in the original pile. Arid to another wit- 
ness, this defendant had afterwards expressed satisfaction with 
the purchase he hacl made of the plaintiff, and said he would 
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make a large profit by resale. The defense was, that the, 
rosin was not, in quality and quantity, equal to the article 
stipulated for ; that the quality was to be rated by the New 
York market ; that if this were not so in the terms of the ori- 
ginal contract, still the contract became such by subsequent 
understanding between the parties. Par01 evidence of admis- 
sions by the plaintiff, tending to prove their allegations, was 
introduced by the defendant; also other evidence, to show 
that the rosin was not No. 1, in either Fayetteville or New 
Pork. For the plaintiff, it was insisted, that if the defend- 
ants accepted the rosin at the still, they were precluded from 
denying, in this action, that it did not fulfil the requisitions 
of the contract, and so, that evidence for such purpose was 
incompetent. I t  was also insisted, that the original contract 
could not be altered, subsequently, by any agreement made 
without a consideration. 

His Honor admitted the evidence offered by the defend- 
ants as above, but charged the jury, that if they should find 
that the defendants accepted the rosin at the place mentioned 
in the writing, they would be precluded from afterwards ques- 
tioning its substantial agreement with article contracted for. 
He  further charged, that after a parol cohtract had been en- 
tered into, as above, it was competent for the parties to alter 
it, by parol, at their pleasure, and that such alteration would 
be binding, in the absence of any consideration, for them." 

" Verdict for the plaintiff for $248. Rule by the plaiutiff 
for a new trial. Rule discharged, and appeal to the Supreme 
Court." 

Haughtom and Phillips, for the plaintiff. 
Headen, for the defendants. 

PEARSON, C. J. The statement of the case is so obscurely 
made up, and the opinion of his Honor, upon the question, which 
seems to be presented, is so obviously erroneous, that we have 
much difficulty in satisfying ourselves that we correctly ap- 
prehend the point, which was intended to be raised. The 



evidence is not set out, but it is stated, " par01 evidence of 
admissions by the plaintiff, tending to prove their allegations, 
was'.introdnced by the defendants," who alleged that the 
quality of the rosin was to be rated by the New York market, 
and if this was not so by the terms of the original contract, 
still, "the contract became such by a subsequent understand- 
ing between the parties;" and his Honor held that such altev- 
ation would be binding in the ahence of any consideration. 

The point, as we understandit, is this : the plaintiffhavingsold 
and delivered to the defendants 600 barrels of No. 1 rosin, at 
an agreed price, afterwards undertakes, i. e., warrants, with- 
out any further consideration, that the qnality of the rosin 
is No. 1, according to the rates in the New York market. Is 
this subsequent undertaking binding, or is it void as a n.udum 
pactum ? 

I t  clearly falls under the familiar doctrine of an executed 
or past consideration : suppose I sell a horse, and the next 
day, without any consideration, agree to warrant that the 
horse is sound : is not the warranty nudurn pactum ? 

W e  see from the verdict, that a less amount is found for the 
plaintiff, than the stipulated price, and interest. As the case 
is to be tried again it may be well to put this rnatter right. 
If the agreement to warrant the quality of the rosin had been 
supported by a sufficient consideration, for instance, if the 
defendants had agreed to give an advance of five cents on the 
barrel, as a consideration of the warranty, it is clear, that in 
an action for the price, the damages could riot be reduced by 
proof of the inferior quality of the rosin ; Elo6bs v. Riddich, 
5 Jones' Rep. 80, where the authorities are referred to and 
the subject fully discussed ; and this conclusion announc- 
ed : " Where an action can be maintained on the special con- 
tract, the defendant is not at liberty to reduce the damages, 
by showing that the property was unsound and relying upon 
a warranty or a deceit, or by showing that the articles were 
of inferior qnality, or that the work done was defective, or 
that the services contracted for, were only partially rendered. 
But where the plaintiff is driven to his pumztum valebat or 
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pzcantm rnerwit, the damages may be reduced by proof of 
this s o ~ t ,  the distinction being between a partial and a total 
failure of consideration. I n  the former case, such matter must 
be made the subject of an independent action." 

PER CURIAM, Judgment revewed, and a venire de novo. 

S. SATTERWHITE v. A. R. BUBWELL. 

An agreement to forbear the collection of money for " twelve months," means 
twelve calendar months. 

ACTION of DEBT p i  tam, for usury, tried before SAUNDEES, 
J., at the Spring Term, 1858, of Granville Superior Court. 

The time of forbearance was stated in the plaintifT7s decla- 
ration, to be from the 6th of Feh'ry, 1855, nntil, and upon, the 
6th of l?ebru;u.y, 1856. The evidence was tliat the defendant 
agreed to wait twelve months. 

The clefendaut's counsel contended that the words " twelve 
montlis," used by the witness, meant twelve lunar months, 
and if lie was to be believecl, there was a fatal variance be- 
tween the declaration and proof, and called upon the Court 
so to instrnct the jury. 

IIis IIonor declined giving such instruction, but held tliat 
the words, twelve months, without explanation or addition, 
meant caleridar months. Def'endant excepted. 

Lcmier, Winston, ST., and Beade, for plaimtifi. 
Eaton and Davis, for defendant. 

PICARSON, 0. J. The agreement was to forbear the collec- 
tion of money for " t ~ e l v e  n~onths;" and the question is, does 
i t  mean calendar, or lunar months. 

The rule in reference to these modes of co~npntation was 
recently discussed, (Bives v. Guthrie, 1 Jones' Bep. 84,) and 
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we consider i t  unnecessary to enter npon the subject again ; 
but sliall content ourselves by presenting a general view, sng- 
gested by an exalninatiou of the antliorities. 

I n  the " civil law" computation by calendar months was 
adopted. In  the -ucommon law" the computation was bg 
lunar months, as a general rule, but i t  was subject to a very 
comprellensive exception. The dividing line was this; where 
the common law rested npon itself for its origin, or was not 
derived from the civil law, lunar months obtained ; t l ~ a t  is, in 
the acts of parliament, in the proceedings of the common law 
courts, and in matters relating to real estate, the law, in re- 
gard to which, was derived from the feudal system, and rest- 
ed upon it as a substratum. But where the colnmon law was 
derived from the civil lam, coalputation by calendar months 
obtained ; for instance, in the proceedings of the ecclesiasti- 
cal conrts; the law merchant, in contracts constituting mo- 
ney transactions, (like that under consideration;) bailments, 
and in reference to personal estate generally; for in respect to 
these sub,jects, the rules of the civil law were adopted, with 
such modifications as were introduced by common custom, 
and such additions and alterations as were made by statutory 
enactment. 

By a recent statute the exception is extended, and in " the  
construction of statutes," a "month" is now taken to mean a 
calendar month, unless otherwise declared. So that the com- 
putation by lunar months is confined within a narrow corn- 
pass, and now makes the exception, and not the general rule ; 
if, indeed, it be not entirely abolished by a liberal construc- 
tion of the statute referred to. There is no error. 

PER CURIAN, Judgment affirmed. 
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JAMES GRACE v. JAMES HANNAH et at. 

An administrator, duly appointed in another State, can any where endorse a 
negotiable paper, belonging to the assets within his jurisdiction at the ill- 
testate's death, so as to give the endorsee a right of action in this State. 

A bond given in this State, not payable at any particular place out of the 
State, may be endorsed in another State, so as to support an action here, 
although there be no statute law in auch State, making bonds negotiable. 

A bond given in another State, where there is no statute making bonds nego- 
tiable, may be endorsed here, or any where else, where bonds are negotia- 
ble, so as to give a right of action in this State. 

In  a suit on the endorsement of a bond, made by an obligee living in a State 
where bonds are not negotiable, to one living in this State, an exception 
on the trial, which does not allege that the bond was both made and en- 
dorsed in such foreign State, is not available. 

An exception, that no evidence was given below, that bonds were negotia- 
ble in the State where the one in question was given, will not be allowed, 
where it is certified to the Court, by the Secretary of State that, from the 
statutes of such State, filed in the Executive office, bonds are negotiable in 
such foreign State. 

ACTION of DEBT, tried before SAUNDES, J., at the last Fall 
Term of Anson Superior Court. 

The plaintiff declared on two bonds for $200 each, payable 
to Eli Shepherd, and endorsed by Matthew Grace, the admnin- 
istrator of Shepherd. Pleas : Non e& facturn and no assign- 
men t. 

After proving the execution of the bonds, and the endorse- 
ments of them by Matthew Grace, the plaintiff gave evidence 
of Shepherd's death, and of the grant of administration of his 
estate+to the same Matthew Grace, by a court of Ordinary in 
Georgia. The defendants then gave evidence of a grant of 
administration of Shepherd's estate by the County Court af 
Anson, in this State, to the defendant Hannah, before the insti- 
tution of this suit. 

The counsel for the defendants thereupon insisted, "that 
the administrator, in Georgia, could not maintain an action 
on. thege bonds in, this State, especially against one, who was 
,the ,administrator here ; and that, if he was not authorised by 
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law so to do, he could not, by transferring the bonds, vest in 
the assignee, a better right than he himself had." And the 
counsel further insisted, "that in the absence of proof to the 
contrary, the common law of England was presumed to ob- 
tain in Georgia; and, as by that lam, bonds were not nego- 
tiable, and the plaintiff had not given in evidence any statute 
of that State, making bonds negotiable, the administrator of 
the obligee, in that State, could not assign the bonds of his 
intestate, so as to vest a legal title in the assignee." The 
Court overruled both of the objections, and after verdict and 
jndgment for the plaintiff, the defendants appealed. 

Osbome, for the plaintiff. 
Davgan, and Kelly, for the defendants. 

RUFFIN, J. The facts are always set forth as they are ap- 
plicable to the objections raised at the trial ; and, thus con- 
sidered, the Court cannot hold that there ought to be a venire 
de novo. 

One of the positions of the appellants was, that the asslgnee 
of a foreign administrator can not sue on a bond in tlie 
courts of this State, for the reason, and for that only, that the 
administrator, himself, could not. The contrary, is settled 
law here ; L e a h  v. GiZchrist, 2 Dev. Rep. 63. The adminis- 
trator $ay not have the property in a bond, because his let- 
ters may not extend to it, as if he be not within the jurisdic- 
tion of the State in which the administration was granted, or 
other like reason ; but this exception doe3 not profess to im- 
peach the validity of the administration in Georgia, for the 
want of the dornicil or death of the intestate in that State, or 
because the bonds were not left by the intestate, and come 
to the possession of the administrator there. It puts the ques- 
tion exclnsively on the power of the administrator to make an 
endorsement, even if the administration be valid, that will 
vest in the assignee the right of action here. 

After verdict, then, it must be taken that every fact was 
established on the trial, necessby 40 invest this administrator 
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with the power to make an effectual endorsement, if any for- 
eign administrator could, since the only objection here, xas, 
that such an administrator could not ~ r ~ a k e  it in any case. 

The proposition affirmed in the other exception is, that the 
law of England is the law of Georgia, as an Englisli colony, 
and that by that law, bonds are not negotiable, and, therefore, 
that an administrator, in that State, cannot assign bonds of his 
intestate, so as to vest a legal right in his assignee. As a gen- 
eral proposition, that d so  is untrue, and might, for that rea- 
son, he properly overruled. If the bonds were given in this 
State, not payable at any prl icnlar  place out of the State, an 
cndorsee may sue here llpon an endo~sement made in Geor- 
gia, although by the law of that State, bonds may not be ne- 
gotiable; Ricidick v. Jon+ 6 Ire. Rep. 107; De Za Chau- 
nzette v. Bank of 3hylnnd, 2 Barn. and Adolph. 385. And 
if the bonds were given in Georgia, and were endorsed here, 
or at any other place, at wllich bonds are negotiable, they 
would likewise be within our statute, and the assignee would 
llave an action here ; IZc~tcher v. JIciUo~ine, 4 Dev. Rep. 122. 
The position is only trne, then, in the special case that the 
bonds and endorsements mere both executed in Georgia. Of 
course, we are now considering endorsements by the obligee, 
who has the unlimited power of assigning by our law, as just 
mentioned. With respect to endorsements by an adminis- 
istrator, there is a difference. The administration is necessa- 
rily limited to goods and credits of the intestate within the 
jurisdiction of the country granting it ; and bonds, it seems, 
are bona ~zotabilia, where the securities are at the death of the 
intestate. If these bonds, then, were in Georgia a t  the death 
of the intestate, and came to the administrator's hands there, 
the property in them became completely vested in the ad- 
ministrator, and he might, as the legal owner, transfer them 
by endorsement any where, in the same manner as the obli- 
gee himself might. H e  could not do so, if the bonds were 
here, because his administration did not ernbrace them, and 
he was not the owner. The possession of these bonds by the 
Georgia administrator, creates a presumption that they were 
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I 
left and fonnd by him, there. If they were, his right to them 
was perfect, and he was able to pass them by his endorse- 
ment;  for, it is for that reason, that the endorsement of a n  
executor or adrninistrator, as Judge STORY says, is always 
made in his own name ; Story on Promissory Notes, sec. 123. 
But of those exceptions to the general principle, the defend- 
ants cacnot avail themselves. both because they do not show 
in their objections, that in point of fact, their case fell within 
either of the exceptions mentioned, and because they did not 
raise this point on the trial, but only that bonds were not 
transferable in Georgia, wherever made or endorsed by any 
person. If, however, the ot)jection had been, that the bonds 
and endorsements were executed in Georgia, it wo~ild do the  
defendants no good, since, in truth, bonds and pronlissory 
notes arc found to be negotiable by endorsement, under n 
statute of that State, and to have been since the year 1794. 
I t  is true, the statute was n ~ t  given in evidence on the trial ; 
but i t  is certified to us by the secretary of State, from tlie 
statutes of Georgia, in the executive office, and is full to the 
point, and, therefore, according to the case of XcBuynld v. 
h'rnith, 11 Ire. Eep. 576, these parties ought not to be sent 
back to another trial, since the result must be the same on 
that trial as 011 the last. In that case, a statute of Maryland 
was received in evidence, which was not drily certified, and 
tlie Conrt here held that, although it was erroneously admit- 
ted in the Superior Conrt, and for that reason, the judgment 
might be reversed, yet, i t  onght not to be reversed, because 
from the statute book, in the secretary's office, i t  was seen that, 
in fact, there was such a statute in that State, and would be to 
no purpose to grant a venire cle novo on that ground. That is 
decisive csf this case, and the judgment must be a ibned .  

PXR CWBIAX, Jndgment affirmed. 
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PETER P. ELLIOTT v. PINKNEY A. WHITE. 

Where the protest of a notary public, stated that he presented a bill, which 
purported to be drawn on a firm, to A, one of the members thereof, it was 
Held to be evidence that A was a member of that firm, and that the pre- 
sentment was properly made. 

ASSUMPSIT, tried before MANLY, J., at the last Fall Term of 
Iredell Superior Court. 

The action is assnn~psit, brought on a bill of exchange, 
drawn by R. L. Barliley of Trenton, in Tennessee, upon B. 
Elder, Brothers & Co., of New Orleans, for $372,00, in favor 
of the defendant, and by him endorsed to the plaintiff. I t  
was tried on non-nssu~npsit; and in order to show due pre- 
sentment for payment, the plaintiff gave in evidence the pro- 
test of a notary public of Ncw Orleans, in which lie stated, 
that on the day the bill came to maturity, in New Orleans, 
he "presented the bill to, and demanded payment thereof, from 
W. B. Chrisp, one of the firm, of B. Elder, Brothers cE: Co., of 
of this city, merchants, on whom it is drawn, who ansmered 
me that said bill could not be paid." The connsel for tlie de- 
fendant insisted, that tlie protest mas not evidence of present- 
ment, for payment, to the firm of B. Elder, Brothers & Co., 
nor that Olirisp was a member of that firm ; but was only ev- 
idence of a demand on Chrisp ; and prayed the Court so to 
instruct the jury. But the Court refnsed to give the instruc- 
tions prayed fur, and directed the jury, that it was sufficient 
prima facie evidence of a presentment to the drawees, B. El- 
der, Brothers & Co. The plaintiff had a verdict and j u d g  
ment, and the defendant appealed. 

Mitchell, for plaintiff. 
Boyden, for defendant. 

RUFFIN, J. By the nniversal law-merchant, the protests 
of a notary public are received as evidence of the present- 
ment of bills of exchange, for acceptance and payment, and 
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the refusal of the drawee, and the reasons given for it. It es- 
tablishes the facts, stated in it, in respect to each and all of 
those points, to the full extent the notary could do it, if he 
mere examined as a witness before the jury, and were believ- 
ed. That, indeed, was not contested at  the bar ; bnt i t  was 
admitted that the protest would be sufficient, if i t  had stated 
that the notary presented the bill to B. Elder, Brotllers & Co., 
nominatini. I t  was contended, however, that the notary 
could not take upon him to say who constituted that firm, as 
the partners, and, therefore, that the protest was not evidence, 
that presentment to Clirisp was one, to the house, on which 
the bill was drawn. I t  is not doubted that the protest would 
have been sufficient if it had set forth a presentment to B, 
Elder, Brothers & Co., without going into the further particu- 
lars respecting the particular member of the firm. But cer- 
tainly that does not vitistc it, since presentment to one of the 
firm, is a presentment to all, and it is just as competent fop 
the notary to say to what member of the firm he applied, as 
to say that he applied to the wliole firm, as the firm is, a t  
last, composed of particular persons, and if he knows the 
firm, he knows the ostensible members of it. If he had been 
before the jnry, he might have proved that the Chrisp, to 
whom he presented the bill, constituted the firm, or was one 
of the firm on which the bill was drawn, conseqnently, his pro- 
test is evidence to the extent his testimony would have been ; 
for, the purpose of receiving it, is for the convenience of com- 
merce, to dispense with witnesses, and make them unneces- 
sary, by receiving the protest, as evidence, in their stead, of 
presentment and demand, at  the proper time and place, and 
to the proper persons. When, therefore, the protest states, 
that the bill bas  presented to Ch~*isp, and that Chrisp was a 
member of the firm of B. Elder, Brothers & Co., merchante 
in New Orleans, on whom the bill was drawn, i t  states a pre- 
sentment to the firm, 

PER GURXAM~ Judgment affirmed. 
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dBEL COX v. JOHN D. BROWB. 

Where a contract binds a party, collateralIy, to answer for the default of an- 
other, as in the case of guaranties, and the like, notice must be given of 
such default before an action can be maintained for a brcach of the con- 
tract. 

The act of 1848, Rev. Code, ch. 65, sec. 10, saving causes of action against 
non-residents from the operation of the statute of limitations, applies to 
causes of action existing at  the time the act went into effect, provided they 
had not been barred by a previous act of limitations. 

ACTION of ASSUMPSIT, tried before DICK, J., at the last Fall 
Term of Randolph Snperior Court. 

The plaintiff declared on a guaranty, endorsed on a bond 
of $200, payable to him, defendant, by one Jesse Bray, and 
dated the 4th of April, 1839. The endorsement was as fol- 
lows : "I guarantee the payment of the within note to Abel 
Cox, for value received." Signed John D. Brown. 

I t  appeared on the trial, that a suit had been brought in the 
name of the defendant, to the nse of the plaintiff Cox, against 
Bray, which was tried at the Spring Term, 1848, of Randolph 
Superior Court, and that a set off of $90, was thereupon estab- 
lished and allowed against the bond in question. 

The plaintiff insisted below, that he was entitled to recover 
the said sum of $90, with interest. There was no evidence 
that any notice had been given to the defendant of the allow- 
ance of this set off', or of a demand to make good the guaran- 
ty, previously to the bringing of this snit. I t  appeared that 
Brown had, before the trial in 1848, removed to a distant 
State, and that he had permanently resided there ever since. 
The defendant relied on the want of notice to the guarantor, 
or a demand for payment of the damages, preGiously to the 
bringing of the action, and upon the statute of limitations. 

His Honor directed a verdict to be rendered for the ylain- 
tiff's demand, subject to the opinion of the Court, upon the 
questions of law raised between the parties. 

Afterwards, his Honor being of opinion with the defendant 
upon the points reserved, directed the verdict to be set aside 
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and n nonsuit entered; from which judgment the plaintiff 
prayed an appeal to the Supreme Conrt. 

NO counsel appeared for the plaintiff in this Court. 
Gorrell, for the defendant. 

BATTLE, J. I t  is now too well. settled to be considered a 
debateable question, that where a contract binds a person col- 
laterally, and depends upon the default of another, notice 
ought to be given of tliat default, in order to charge the per- 
son who is secondarily liable, as in the cases of guaranties 
and the like ; Grice v. IZieh, 3 Dcv. Rep. 62; N~errod  v. 
TVooclard, 4 Dev. Rep. 360; Adcock v. PIemming, 2 Dev. 

and Bat. R. 225 ; BeynoZdg v. Xc1qness, 2 Ire. Rep. 26; Lewh 
V. BrudZey, Ibid. 303. In the case now before us, tlicrefore, 
the plaintiff ought to have notified the defendant of the dam- 
age which he had sustained on the guaranty befwe the com- 
mencerrlent of his suit against him. The reason why this no- 
tice is required is, manifestly, for the purpose of giving the 
guarantor an opportunity of paying the damage withotlt be- 
ing harmssed with the trouble and expense of a 1an--suit. Ou 
the question of notice, then, our opinion is i n  accordance 
with that which was expressed by his lIonor in the Conrt be- 
low; but upon tlie qnestion of tlie statute of limitations, we 
are inclined to differ from him. 

W e  h a w  seen, tliat until the plaintiff has given the de- 
fendant notice of the loss which he 11ad sastained on Iiis 

I guaranty, 11e Itad no riglit to sue him, and it niigllt be argued 
tliat until he gave tlie notiee, he I d  no CRIISC of' action against 
tho defenclant, and that, therefore, the statute wonld not be- 
gin to IYIU until that tilric. It 113s been contended, however, 
that if the plaintiff delay, for more than three years a f ~ e r  
11e has been dalnnified, to notify the guarantor thereof, and 
thereupon commence his snit against him, he will be barred 
Ly tile statute. Ilowever that may be, we are of opinion, 
that the operation of the statute was prevented from the prc- 
sent case by force of the act of 1558, ch. 59, (see Rev. Code, 
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chap. 65,  sec. 10,) wl~icli provides that  " when any person, 
against whom there is cause of action, shall Le begond sea, 
or  a nnn-resident of the State, a t  the time s n e l ~  cause of action 
accrued, the p la i~~ t i f f  may bring 11is action against snch per- 
son, after his return, within the times as are  herein before 
limited for L I - ~ I I ~ ~ I I ~  s~icll  :ictions." I t  is ~ I W C ,  that tliis statute 
was 11assed after 111e plaintiff had snst>~incd the loss on the  
gnarautg, wliicl~ was in the s p ~ i n g  of' 1848; bnt the cause of 
action was then subsisting, and had not bee11 barred linder 
any previons statute. A s  the defendant had before that t ime 
left t l ~ e  State, and was then a non-resident, there \\as no t l~ i~ lg ,  
e i t l~e r  in t l ~ e  spi~' i t ,  or iettcr, of the act  to p ~ e v e r ~ t  it f'roni ap- 
plying to his case. Ilid t l ~ e  action beell bar~-ed b,y a preri-  
ons statute of lirnitatic)ns, t l ~ e n  it rniglit well have l)eeu contencl- 
ed tliat the latter act co~i ld  ]lot, fairly, be  cor~struecl to ~*eviue the 
claim as agair~bt tile defendant u p o ~ ~  his retnrn. Snch a cou- 
struction, we held onrsel\.cs bound to ;idopt 11po11 a sirylilar 
ac t  on the case ot' 1'hilh@ v. Cu~nemz,  3 Jones' Itel). 390. 
I I e l e  the c i lcu~nst : i~~ccs  are difl'e~ent. The cause of action 
liad just :icc~wetl (snl ) l )os i~~g t l ~ a t  i t  could accrne before notice 
was giverl.) and n as still snl&tinp when the last ac t  was ])ass- 
ed, ; L I ~ ( I  the act, t l~c re t ; )~~c ,  might \yell stay the  01)wation of the  
p r c v i o ~ ~ s  statute ofliuliti~tions until the defendant sl~oulci return 
to  tile State. I t  w:ts certainly competent for the IJc$r i&t t~~re  
to give the act, leliiting, as it did, to the ~ennedg only, a re- 
tyospectivc cff'cct; but we would 11ot like to put a coust~.uction 
ul )o~l  it w l ~ i c l ~  ~ r o u l d  give it such an  effect, unless i t  could be  
snppo~.twl I I ~ ) O I I  ex1)rcss words or a necessary i inplicutio~~. The 
presc t~t  cnsc does not 1~er111i1-e il resort to snch a const~xction, 
as it is fitilly e~nl)rnceil in t l ~ e  ~ o r d s  " agrninst wllom there is 
cause of action." 

Tliougli we differ from his IIonor upon the point of the  
statute of li~nit:ttions, je t .  as we agree with hiin npon the  
cluestion of notice, the judgment of norisnit must be a fhmed .  

PER CURIA~I, Judgment  affirmed. 
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NOAH BROWN v. CONSTANT GRAY et al. 

Mwe silence on the part of a vendor, who has knowledge of a latent defect in 
the article sold, renders him liable in an action for a deceit. 

Aliter, where the defect is patent. 
Where the  appellant,'^ bill of exceptions is so drawn up as not to show whe- 

ther or not the Court below erred, he is not entitled to a veni~tf  de nova. 

ACTION on thc CASE, for a deceit in the sale of a slave, tried 
before PERSON, J., at tlie Spring Term, 1857, of Wilkes Sope- 
rior Court. 

The plaintiff proved the sale by a bill of sale from the de- 
fendants to him, dated 20th of February, 1855. There was 
no evidence of what took place at the sale, except that it was 
by pnblic auction. It was proved that the slave was unsound 
a t  the time of tlie sale, and that the defendants h e m  it. The 
defendants' counsel contended that, admitting these facts, the 
plaintiff could not recover, for that, in order to chxrge the 
defendants he innst prove either, that the clefendants, at the 
time of the sale, made fraudulent misrepresentations or re- 
sorted to some device, by d i c l l  to conceal the unsoundness 
of the slave ; and he prayed the Court so to instruct the jory. 

The Court refused to give the instructions prayed, but 
charged the jnrg, that npon the f'acts above stated, the plain- 
tiff was entitled to recover. Defendants excepted. 

Verdict and judgment for the plaintiff. Appeal by the 
defendants. 

A!itchell, for the plaintiff. 
Bogden, for the defendants. 

PEARSON, C. J. In tlie sale of a chattel, the rnle of our 
lam is caveat emptor, and if the thing be unsound, to entitle 
the purchaser to maintain an action, he must prove, either, a 
warranty of soundness, or a deceit. 

I n  regard to a deceit, the distinction is : where the unsound- 
ness ispatent, that is, such as may be diecovered by the exer- 
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cise of ordinary diligence, 91zel.e &Zence, on the part of the 
vendor, is not sugcient to establish the deceit, although he 
knows of the unsoundness, became the thing speaks for itself, 
and it is the folly of the pnrchaser not to attend to it. So 
that, in such a case lie will not be heard to say, he was de- 
ceived, nnless the rendor made a false 8tatement, or resorted 
to some artifice, in order to prevent an examination, or to hide 
the unsoundness, so as to make the esaminatioi~ of no avail. 

Where the unsoundness is latent, that is, such as conld not be 
discovered by the exercise of ordinary diligence, mere silence, 
on the part of tlie vendor, is sntficient to establish tlie deceit, 
provided he knows of tfle nnsnttudness; for, as the tlling is not 
what i t  appears to be, and diligence does not ena1)le the pur- 
chaser to discover its unsoundness, he is deceired, nnless the 
fact is disclosed ; so tllat, in such a case, witllorit what the law 
considers laelled on the lmrt of the purcllascr, the deceit is 
accon~plished b.1 the szqpressio ueri. 

The first proposition : that, in regard to a patent ~~nsountl- 
ness, to make ont a deceit there rnliat he proof of the scienter., 
and a suyyestio~falsi, is conceded on all hands. 

The second, that in respect to a latent nnsoundness, proof 
of the scienter arid a szppwssio wri, will be sufficient, \re 
consider equally well settled, by tlie reason of the thing, and 
by the cases in our Ccaart; CoBh r. FoyZenzan, 1 Ire. Rep. 
440 ; Case v. Edney, 4 Ire. Rep. 93. The former was for 
a deceit in tlie sale of x fernale slave, who had a latent dis- 
ease-cancer in the ~ v o n ~ b ,  but at the time of the sale was a 
a stout, vigorous loolcing wonmt. Tlie defendant was silent 
in  respect to her disease. Tlie Judge, in the Court below, 
instructed the jury, that to entitle tho plaintiff to recover, lie 
must prove lst, that tlie unsoundness existed at the time of 
the sale ; 2ndly, that the defendant knew of, or had reason to 
believe its existence ; 3rdlp, but if these facts were proved, 
if the plaintiff also knew of the ~~nsoundness, or had reason 
to believe it, he could not recover, and then instrncted the 
jury, that there was no evidence on the last point. In this 
Court the positions of law were approved, and, indeed, were 
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not called in qnestion, being taken by the profession as set- 
tled ; and the decision was put not on, whether there was evi- 
dence on the last point, but on whether there was evidence of 
the scienter on the part of the defendant. The latter was for 
a deceit in the stile of a mare at auction by a trustee. The 
mare liad a latent unsoundness, a2though on the day of sale, 
she appewed to be well. The defendant, Marvill Edney, the 
maker of tile trust, was "present at  tlie sale, but took no part 
in it, and said nothing, one way or tlie other, as to tlie pro- 
perty." There was proof that he knew of the unsoundness. 
The evidence was contradictory as to tlie scie~zter on the part 
of the other defendnnt, the trustee. The Judge, in the Conrt 
below, held " that as the legal title had passed o n t  of the de- 
fendant, Mwvill, lie mas not accountable :IS a l ~  owner would 
be, w h o  procnred an auctioneer to cry his property, and stood 
by in silence." As to the other defendant, tlie Conrt charged, 
that, "althougll he acted as trustee in making the sale, yet, 
like all other persons who sold, 11e was bonnd to act honestly, 
a r ~ d  to czisclose d@'ects it' lie believed t l~em to exist. I t  was 
then left to tlie jury, wlietlier the niare was unsonud, and 
whether tlie defendant knew it-if so, as he failed to state the 
circuwstances, he was liable on damages." Iu t l~is Court, the 
positions of law, in reference to ,the deceit, were approved, 
but i t  was lield that the defendant, Marvill Edney, althongh 
the legal title passed out of him, was liable for the deceit. 
I n  the conclusion of the opinion, tlie Court say : " I t  will not 
be understood that we think the mere silenceof debtor, wllose 
property is sold under execl~tiou, would amount to a fraud; 
for that is a proceeding i n  invituln; tile sale is exclusively 
the act of the law." 

Nothing could show more conclusively, that tllis doctrine 
was considered as settled, both by our courts and the profession, 
than the manner in which it is treated in these two cases ; and 
after tlie elaborate argument of Hr. Boyden, we are satisfied 
that i t  is sustained by the weight of authority. The class of 
cases, MeZlish v. Matteux, Peake N. P. 115 ; Baglehode v. 
Wattem, 3rd Camp. Rep. 154; Pinckering v. Dawson, 4th 
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Taunt. 779, &c., where the property mas sold " with all faults," 
is not in point. Nor  tlie class of' cases, Laidlaw v. Organ, 
2 Wheat, 178 ; Bench v. Sheldon, 14 Barb. 6 6 ,  c h . ,  wliere 
ext,&sic cimumsta?zces, affecti~ig the price of the article 
exist, but in i.e,naid to which, the means of intelligence are 
q u a l l y  accessible to both pwties, finch as the conclusion of 
peace ill 1515, between Engl~tntl and tlie United States, and 
the  passages to be met with in solrle of the 1wst writers, which 
seen1 to conflict, are all to be attribnted to  the fact, that the 
distinction between a patent and n latent unsoundness in the 
thiiig, was not kept in view. Tl~ese questious of law present 
no difficulty, and from the r n a ~ ~ r ~ e r  in which the statement of 
the case is made up, upon the defe~idants' exception, the jndg- 
ment rnnst be xffir~ned. 

Tlie def'er~dants' counsel contended, "that admitting tliat 
the slave was nnsound, and that the defendant lrriew it, the 
plaintiff corild not recover, for that, i n  order to cl~nrge the 
defendants, he must prove, either that they inade fraudulent 
inis~*epi-csentations, or resortel! to some device by wllich to 
conceal the unsonnclness," and prayed the Court SO to instruct 
the jurg. 

This proposition is not true in its generality. If the un- 
sonntlness was patent it is true. If the unsoundness was latent 
it is not true. The case does not s l~ow whether it was pate~lt ,  
or latent, and it follows, that it was not error to refuse to give 
the instruction pri~yed for. 1 r 1  other words, i t  does not ap- 
pear from the defendants' exception, wlietlier the C01u.t be- 
low erred or not;  therefore, there is no ground upon which 
this Court can reverse the judgment. 

PER CURIA~C, Judgment affirmed. 

LOUISA S. NOOBE et a1 u. RICHARD W, BROWN, Adm'r. 

To support the plea of retainer by an administrator or executor, it is prima 
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facie sufficient for him to produce a bond or note, and prove its execution 
by the intestate ar testator, and tlie onus of proving a payment, or other 
matter of discharge, devolves on the opposite party. 

PETITION for R distrib~itive share, tried before CALDWE[,L, J., 
a t  the last Fa11 Term of Nortl~arnpton Snperior Conrt. 

I t  \ras referred to the clerk of tlie Court to state an account 
of the assets in tlie 11ands of the administl-ator and the clis- 
bursernents made by him ; and while the matter was open 
before him, the defendant produced two bonds, purporting to 
be executed by the intestate, pay:ible to tlie dcfentlmt ; one, 
for two Iinndred and forty-nine dollars, payaLle one day after 
date, arid dated 3rd of April! 1847-the otlier for one hundred 
and eighty-five dollars, payable in the s:me way, dated 12th 
A n g s t ,  1848, wl1icl1.1ie insisted on as ~-etniners. The cornmis- 
sioucr allo~red these claims, and the plaintiffs excepted to tlie 
report. 

The first gronntl of exception was, that the papers oflered 
were not the deeds of tlic intestate. 211dly. Tlint they had 
been paid. 

The Coort ordered issues to be tried by a jnrp, embracing 
these two questions, and it mas upon the trial of tliese issncs, 
that the exceptions, now under consicler;~tion, were taken. 

I t  appeared, in evidence, that tlre de fcnd :~~~ t  was the son of 

the intestate, Elsey I;:twence ; that he arrived at frill ~ g c  in 
1847, and contin.ned to live with his ~riotl~cr until 1848, wllcn 
lie rnawied, and in the latter part of t113t year, became insolv- 
ent. I Ie  continned to reside with his lriotller until her death, 
in the year 1853, wl~en he b e c x ~ ~ ~ e  her ;drninistrator. 

The Conrt left the question, as to tlie execntion of the bonds, 
to the jury, upon the evidence atldncecl. Upon the other part 
of the case, Ile instructed the jnry that, if an nihninistl~ator 
alleges liirnsc>lf to be a creditor of tlie intestate by bond, as in 
this case, and insists on the same as a retainer, lie ninst offer 
other evidence that the debt exists, over and beyond the more 
production of the bonds, and that no otlier evidence liacl bceti 
offered. Such, said the Court, is the law, to guard against 
the danger of an administrator's finding bonds payable to 
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himself among his intestate's papers, which had been paid off 
in his life-time, but not cancelled. The defendant excepted. 

The jury retnrned for their ~e rd i c t ,  that tlie bonds in ques- 
tion, had been duly executed by the intestate; and on tlie 
second issue, that they had been paid. 

Tlie report was reformed in conformity with this finding, 
and tlic smile liaving bee11 confiniied, jndgmcnt wns rendered 
tlie~*eupon for tlie plaintiffs, and the defendant appealed. 

Bmm, for the plaintiffs. 
Croiziglnnd aaid I l a ~ 7 p ,  for tlie defendant. 

Pr~~msor;,  C. J. IIis IIonol; in the Court below, mas of 
opinion, 1 1 ~ t  .rslre~-e n n  ndlninisrrator claimed " a retainer" in 
respect to a. l~onci, p a ~ a b l c  to liimself, purporting to have been 
esecnted 1 ) ~  the intestate, the production of tlic bond by tlie 
adnri~~istrator, and proof of its having becn execated by the 
intest:~tc, was not sniXeient, and tlre adininistrator was rcqnir- 
etl to offer L 6  other evitience of the esistencc of tlie debt." 
This, as Ile saitl, " was :i rule of law adopted to guard against 
the danger, that an ad~i~inistrator ]night find a bond, payable 
to liin~sclt', among the papers of his intestate, that liad been 
paid, but not cancelled i11 his life-time," aud fr.audulently at- 
tcrupt to set i t  1111 AS a retainer. 

W e  are not aware of tllc existence of m y  such rule of law ; 
OII  the coiitrai-y, it is a n ~ l e  of law, tllat tlie production of R 

bond, or single bill, for the pagrnent of money, mid proof of 
its due execution, establisl~es tlie existence of tllc debt, ant1 is 
snfticient to s ~ ~ p p o r t  an action npon the imtrument, or to entitle 
tlre p r t y  to the bcnefit of it by way of set of$ or retainer; 
and if the opposite party alleges payncnt" or other iiinttcr 
of discl~nrge, the m u a  of proof is n j m  hiin. 

TVe suppose that Iris Ilonor was misled by a niisapprelien- 
sion of tlie principle, decided in lii'mh v. Z?tryZcuzd, 2 Dev. 
Eq. 142, mid T17hitted v. IT'e66, 2 Dev. and Bat. Eq. 442, 
where it is held tliat to establish " a  vouclrcr," i n  respect to R 

note, p ~ w p o r t i ~ ~ g  to have been given by the intestate to a third 



DECEMBER TERM, 1858. 189 

person, it is not sufficient for an administrator to produce the 
note and prove its due execution ; but he must prove pay- 
ment by himself. The distinction is this : where an aclminis: 
trator claims a " voucher," he alleges not merely the esist- 
ence of the debt, but the further fact, that he has paGI i t  in 
the course of adrninistration; of course, the owus of proving 
this fact, is upon him ; but where an administrator claims " a  
retainer," i t  is in the nature of a cross action, and he alleges 
merely the existence of a debt due to hinl by his intestate, and 
the allegation of payment, or other matter of discharge, comes 
by way of plea from the other side, and of course, the omsof  
proving the alleged payment, or matter of discharge, is upon 
the party alleging it. 

W e  assent to the suggestion, that notwithstanding an ad- 
ministrator is required to take an oath for the faithful dis- 
charge of his duties, he may be tempted to commit a fraud 
in consequence of his having free access to the papers of his 
intestate, and we think that, in the present case, therc were 
nmny circumstances fit to be left to the consideration of a 
jury, tending to show that the notes had been paid, or satisfied, 
in some way. But i t  was error to hold, that as a rule of law, 
the onus of proof was upon the adniinistrator, in respect to the 
allegation of payment, or other matter of discharge ; and we 
are unable to see, in the fact of his being aclministrator, any 
ground for departing from the rule, that the production of the 
bond and proof of its due execution, established the existence 
of the debt, and entitled him to the benefit of it, in the ab- 
sence of proof of payment, or other matter of discharge. 

PER CURIAM, Jndgrnent reversed, and a veni~e de novo. 

LUDWICK et a1 AWrs.  v. MARY E. STAFFORD. 

The forfeiture, nnder'the act of 1820, for marrying a female under the age of 
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fifteen, arises, not from the offense simply, but from that, and a conviction 
followi~~g in due time, 

(Note.-This provision altered by act of 1855, Revised Code, chap. 68, sec. 
10, 11.) 

ACTION of DETINUE, for four slaves, tried before MANLY, J., 
a t  the last Cabarrus Snperior Court, and mas submitted upon 
s case agreed. 

J. R. Staffo~d, tlie intestate of tlie plaintiffs, intermarried 
in tlie year 1854, with the presait defkndant, who was then 
fourteen years of age, and liad a fattier living, who did not 
give his consent to the mamiage. A t  the time of the inar- 
riage, the defendant owned the slaves now sued for, and one 
other narncd Bethena, and tlie husband took tliem into pos- 
session, but said he held them as his wife's property, and liot 
his own. He, however, sold Bethena, mnch to tlie dissatis- 
faction of the defendant, and lie kept the otliers in his posses- 
sion until his death in Aug~lst, 1858. The defendant then 
took the four negroes into lier possession, claiming them as 
lier own, and refused to deliver tliem to the plaintiffs, the ad- 
ministrators of the deceased husband. 

The presiding Judge gave judgment for the plaintiffs, and 
the defendant appealed. 

22. Bawirzger, for the plaintiffs. 
J o ~ s ,  fr)r tlie defendant. 

RUFFIN, 6. If the defendant's marriage had talien place a 
year or so later, her defense would have been more available, 
as the act of 1855, Rev. Code, ch. 68, sec. 10 and 11, corrects 
the unfortunate provision of the act of 1820, respecting the con- 
viction of tlie husband, and enacts directly, that, by snch a 
marriage as this, the husband shall get no interest in any ef- 
fects of his wife, but they dial1 vest in trustees for lier sepa- 
rate use; but under the law, as it stood at  the time of the de- 
fendant's marriage, her property in possession, vested in the 
husband, and could only be divested by conviction for the 
misdemeanor, as provided in statutes of 1820 and 1836, The 
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forfeiture of the property did not arise from the offense sim- 
ply, but from that, and a conviction following, within due 
time ; Shzctt v. Carloss, 1 Ire. Eq. 233. 

PER CURIAM, Judgment affirmed. 

WM. T, WOOTEN, Adm'r. de bonk non, v. SARAH JARMAN. 

Where a s l a ~ e  was placed by a father in the possession of a daughter, and 
remained in such possession until the father's death, after which an issue 
was made up to try the validity of his will, which pended for eight years, 
when the Will was established, i t  was Held that a demand made by an ad- 
ministrator pendente lite and a refusal, did not make the daughter's posses- 
sion adverse to the rights of the execntor proper, and he was not barred 
by three years possession, under such circumstances. 

ACTION of TROVER, tried before HEATH, J., at  the last Fall 
Term of Lenoir Superior Conrt. 

The action is trover for a female slave, Chaney, and her five 
children. I t  was originally b~ought  by John Davis, the ex- 
ecutor of Windall Davis, deceased; and upon the death of the 
executor, was revived by the present plaintiff, as administra- 
tor do bo9zis non,, cum tes. an. It was tried on the general 
issue and the statute of limitations, and tlie facts were these: 
The woman, Chaney, belonged to the testator, Wiadall Davis, 
and was, by hirn, in 1837, put into the possession of the de- 
fendant, who was his daughter, and Eiath held the woman ever 
since; and during that period the five children were born. In 
1848, Windall Davis died, leaving a will, dated in 1833, in 
which he beqneathed Chaney to other persons. Upon the 
death of the testator, his will was offered for probate, and was 
contested, and tlie issue pended until 1856, when the will was 
established and letters testatnentary issued thereon to John 
Davis, the executor named in the will; and he soon after- 
wards demanded the slaves from the defendant, who refused 
to give them up, and he b r o ~ g h t  this action on the 14th day 
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of April, 1857. On the part of the defendant, it was then 
shown, that on the caveat to the will being entered, adminis- 
tration pendente lite mas committed by tlle Court to George 
Jones, arid that in the latter part of year 1845, he demanded 
the negroea from the defendant, and she refused to deliver 
thern, and clainled thew as her own. 

The presiding Judge instructed the jury, that Jones, as ad- 
ministrator pendente Zite, had the right to demand, sue for, 
and recover the slaves from the defendant, if they belong to 
the testator's estate, arid that the etatute of limitations began 
to run against him, Jmes ,  from the demand made by him ; 
and that there was no such want of p r i ~ i t y  between Jones and 
the testator's rightful executor, as would prevent this action 
from being barred, as i t  was brought more than three years 
after the conversion by the defendant in refusing to surren- 
der the negroes to Jones, on his demand, and chiming them 
as her owla in 1848. The jury found accordingly, and from 
the jndginetrt the plaintiffs appealed. 

Bt ro~~g,  J. 11. B7ynn and Do~tch ,  for plaintiffs. 
illcBne, SLevenson, J, 1% B ~ y n n :  and G. Green, for def't. 

RUPBIN, J. The action of the plaintiff would not be barred, 
if there had been no administratorpenciente lite, since the de- 
fendant held as bailee of the testator at his death, and wonlcl 
stand in the same situation to the executor. The loss of the 
plaintiffs' action and title, is supposed, then, to arise from the 
right of the admiiii&ator pe~~dente Zite, to demand and recov- 
er the slaves from the defendant. It may be true, that such 
an administrator may sue for property which belonged to the 
deceased, as well as for a debt to him. Yet, it may not fol- 
low, that the rights of the executor, after probate, are to be 
affected by the omission of the administrator to bring a suit 
of either kind. IIis powers and responsibilities are very lim- 
ited. H e  cannot be sued, nor can he sell any property, save 
only, from necessity-bona peritwa. If he brings a suit he 
cannot prosecute it after probate, because all his powers then 
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cease by their own limitation ; and, until the recent act of 
1854, the executor could not make liirnself a party to it, and 
carry it on. As was said in Satterwhite v. Carson, 3 Ire. 
Rep. 549, not only do the powers of the temporary adminis- 
trator cease upon the decision of the controversy touching the 
will, but the letters testamentary, or of administration, then 
granted, are fnll letters, purporting to be original, and taking 
no notice of the letters to the temporary curator. I n  that 
case, the executor recovered from the sheriff, the value of a 
slave, whicli he had, pcndente lite, sold under execntion 
against tlle administrator pendents lite, althougll the sherift 
had paid to the administrator $200, out of the price of t he  
slave, for the excess of the proceeds of the saIe after satisfying 
the execution. On the same principle, the executor could 
have recovered in detinue or trorer from a pnrcliaser of the 
slave from the sheriff, or from the adrrlinistratorpendente Zite, 
That sl~ows that such an administrator is not to administer tho 
estate, and does not acquire a general property in the effects. 
The conncction between him and the executor, if any, is very 
slight, being only, that the administrator pendents lite may 
collect the debts and effects, and that for those, which come 
to his hands, he must account to the executor on the probate. 
Those paying to liiin the money, or delivering the effects, are, 
of course, discharged from a second liability to the executor ; 
since the law affirms those rightful acts of tlie aclininistrator 
pendente lite. But no antl~ority is found, that by either his 
tort or his laches, he can impair tlie rights of the executor, 
or hurt tlle estate. 

Hence, the Court inclines to the opinion that this action 
would not be barred, were the subject of i t  a chattel of any 
kind. But, with respect to slaves, eituated as these were, the 
plaintiffs7 right is clear. The mother, was put by a father, 
into the possession of a child, and they remained there up to 
the father's death. Then it depended entirely upon the result 
of the contest about the will, whether the father died testate 
or intestate, and on that, under the act of 1806, depended the 
right of property in the slaves, whether i t  was in the father's 

8 
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executor, or in the daughter as an advancenlent; and until 
probate, it n-asprima facie in the daughter.; or at all events, 
not in the administrator pendenta life. H e  could not, there- 
fore, hare recovered them, and was not guilty of laches in 
not suing for them; and it  is thus manifest, that the ground 
fails, on which it rvas held, that the defendant's title had be- 
come good, or that the action of the plaintiff was barred by . 
the statute of limitations. 

PER C'URIAM, Judgment reversed. 

STATE v. NAT, a sluve. 

If is not to be presumed that a master mill cause his dax-e to fly upon his 
being accused of a capital offense, and therefore, the flight of a slave, under 
such circumstances, operates against him as well as against a white man. 

Where, upon the trial of a slave for a capital offense, the credilsilit,y of slaves 
is drawn in question, it was Held legitimate for the Judge to direct the at- 
tention of the jury to the fact, that they were fcllom servants of the prison- 
er, and that he might illustrate the matter by comparing it to cases of per- 
sons nearly related in blood. 

Where witnesses, upon a trial, exhibit feeling and partiality, tl:e presiding 
Judge may, with propriety, coni~nent upon suc11 deportment, and point it - 
out as a circumstance, calculated to affect their credit. 

INDICTMENT for an attempt to commit a rape upon a white 
woman, tried before CALDTF-ELL, Judge, at the last Fall Term 
of Xorthampton Superior Court. 

On the trial, the State oft'ered to prove, that immediately 
after the offense and the charge agninst the prisoner, he fled, 
and though searched for under process, by an oflicer, he could 
not be found for a week or two. Tlx  defendant's counsel ob- 
jected to this evidence, but it v a s  admitted by the Court. 
The defendant excepted. 

One of the counts, in the indictment, charged the defend- 
ant to be the property of one Edwards, in whose possession 
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he was, and had been, and who superintended his defense. 
Ou the trial, two slaves were introdnced by the defendant, to 
show an nZ&, to wit, Sam and his wife Lucy. I t  appeared 
that ~ ; c ~  was domiciled in the frtnlily of Mr. Edwards at  tlie 
time the offense was cornrnitted, and that Sam, her Iinsbancl, 
came to see her once in three weeks. In the cllarge of the Court 
to the jnry, liis IIonor said, there was a conflict in the testi- 
mony, as to the whereabonts of tlie defendant, at the time the 
offense was committed ; that a jury, when they came to sit ill 
judgment upon tho integrity of witnesses, had a right to look, 
and ot~gllt to look, to the relation in which they stand to the 
parties and to the cause; that i t  was settled by authority, 
that when near rels t io~~s deposed for near relations, their tes- 
timony was to be received, and onght to be received, with 
many grains of allowance ; and left it to the jury to say, how 
far the relation of the said Sam and wife Lucy to the said 
Edwards, and their being the fellow servants of the prisoner, 
affected their credit. Defendant again excepted. 

Sam and Lucy, on their respective examinations, showed 
mnch feeling and partiality for the prisoner, and the Court, 
upon this part of the case, said to tlie jnry, that i t  was not 
always necessary to in troclnce witnesses to impeach a witness ; 
that a witness might discredit hiinself by his deportment on the 
stand, and he left i t  to the jury to say, ml~etlier these two ne- 
groes were self-possessed ancl iuipartial, and how fitr their 
credit was afl'ected by their deportment, wheu giving tlieir 
evidence. Defendant's counsel spin excepted. 

The jury found the defendant guilty. There was judgment, 
and appeal by the prisoner. 

Attorwy Gencral, for the State. 
Barnes and Ilurdy, for the defendant. 

BATTLE, J. T11e cowisel for the prisoner have, in their 
bill of exceptions, assigned two errors as having been com- 
mitted on tlie t h l  by the presiding Judge;  the first, in the 
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admission of improper testimony ; and the second, in an im- 
proper instructi0.n to the jnry. 

The testimony to which objection was made, was, that soon 
after the offense was alleged to have been committed, the pri- 
soner had fled, and could not be found by the ofleer, who went 
with process for the purpose of apprehending him. The coun- 
sel admit that, had the prisoner been a free man, the testimony 
wonld have been proper, according to a well established rule 
of evidence in the crirninal law on that snbject. See Eoscoe's 
Crim. Ev. page 17, of 5 Am. from 3 Lon. Ed, The reason 
for the rule, as they contend, is, that a free man has full con- 
trol of his own actions, and upon being charged, or upon tllc 
apprehension of being cliarged, with a crirne, rnay go or stay 
as he pleases, while a slave is bound absolutely by the mill of 
his master, and must go or stay, not as he liinlsclf may clioosc, 
but as his master may order. IIence, the counsel conclnde, 
that as the slave may be sent or carried. off by his owner 
against his will, the prosecutor ought not to be allowed to 
prove that he could not bc found, as evidcnce of his flight, 
unless it be first shown that his absence was calmed by his 
own volantary act. I n  support of this conclnsion, it is far- 
ther nrged, that the law presnmes the s law is engaged in the 
performance of liis duty to his master, and that if he be ab- 
sent, it is becaose his ~naster 11as sent him off either on bu- 
~iness, or to avoid tlie danger of losing hirn, shonlcl he be ta- 
ken and tried. The a ~ p m e n t  is an ingeniol~s one, and was 
made very plausible by the manner in wIlicI1 it  x a s  stated 
and illnstrated by tho counscl ; but it c~llri0t stand the test of 
critical examination. Its fallacy consists in assnming, as a 
presnmption, that the master will commit a great c r in~e  to 
avoid the risk of'losing his slave. The presnmption of gnilt aris- 
ing from flight at the time, or soon after an offense has been 
comn~itted, is not tit all conclnsire against the person cl~arg- 
ed, arid may be weakened, or entii*ely rebutted by otltcr cir- 
cumstances ; and this niay just as well apply to slaves as to 
free persons. If it be proved illat tlie slave did not fly of his 
own accord, but was carried or sent on' by his master, then 
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the presumption against liirn, arising from his absence, mill 
be entirely repelled. In the present case, the testimony was 
offered to prove, " that inmediately after the offense, and 
the charge against the prisoner, he fled," and codd  not 
be foond for a meek or two by an oBcer with process. From 
this, we callnot nnderstand otherwise, tlmn that the proof was 
offered to sliow that he fled voluntarily, and not that he was 
sent off and kept out of the way by his master. Such testi- 
~nony mas as well calculated, we think, to raise a presump- 
tion of guilt against a slave, as it would have been against a 
free man. Before tlie esception, as contended for, in favor of 
a slavc can be admitted, it must be proved by 11im that his 
flight was not his volnntary act, but.was coerced by his mas- 
ter. 

The esception to the charge of his Honor is equally nnten- 
able. I t  is founded upon a misapprehension of the instruc- 
tion wliicll was given to the jury.  The credibility of the wit- 
nesses, Lncy a ~ i d  Sam, wllo were introduced for the prisoner 
to prove an alibi, was impeached. One ground of impeach- 
ment was, t l~eir  relation to the prisoner as his fellow servants, 
and his IIonor intended to illnstrate horn that might operate 
against the effect of their testimony, by comparing it .to the 
case of p e ~ w n s  nearly related to each other by blood. When 
a ~notlicr is called as a witrless to testify in favor of a son on 
a c:lpitid trial, it has been deeided in die case of the State v. 
h7Zl i~~g!on,  7 Ire. Eep. 67, and State v. Nnsh, 8 Ire. Rep. 35, 
that sucl~ a near relationship did affect the credit of the wit- 
ness. In like manner the relationship of being fellow ser- 
vants, his Ilonor thought, and we think, affected the credit of 
the witnesses, and whether that was commnnicated to the 
jury, in one form of expression or another, it did not violate 
the law, when they were told at the same time, that they were 
to be judges of the extelat to which the credit of the witnesses 
was impaired by snch relationship. 

The latter part of the charge was based upon what was sta- 
ted as a fact, and which ninst have been apparent both to the 
Court and j ury, that the witnesses, while under examination, 
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sliomed much feeling. Such n fact, transpiring i n  the pre- 
sence of the Court and jnry, his Honor Iiad a riglit to notice 
and comment upon, and we tl~iril; his reinarlm very pertinent 
and l)rq)er, and that the p~.isoncr lias no just cause to com- 
plain of them. Tlio motion for a irew trial must be overruled ; 
and as we f i ~ d  no error in the record, i t   nus st be so certified 
to the Superior Cnnrt of law, for the connty of Kortliamyton, 
to the end, that sentence may bc pronounced n))on the prisoner. 

PER CURIAM, Judgment affirmed. 

BAY AND PEAXCE v. JAMES BAKKS AND A. H. McICETRAN. 

Where A was indebted to E, and drew a note negotiaLle and payable at a 
bank, ~ h i c h  was endorsed by C and D for the accommodation of the ma- 
ker, and delivered to the creditor of A, by wlmn it mas endorwd to E for 
a valuable consideration, it was Ileld that the latter could recover against 
the maker of wlc11 note, or. any of the endorsers thereon, although thesame 
liitd never been disconnted at the ba~lli, nor offe~ed.fur sltch purpose. 

(This cqse distinguished ftorn Dewy 1,. Coclrran, 4 Jones' Rep. 154, on11 Sozd7~- 
erland v. lTr/tila7;er, 5 JOEPS' Rep. 5.) 

ACTION of A S B V ~ W T ~  tried before SAUNDERS, J., at tlie last 
Fall Term of Catnberland Superior Court. 

The action is assnlnpsit brongltt under tlie ~ t a tu t e  against 
Banks as the maker, and Mclietlian as endorser, of a proniis- 
sory note fdr $1600,26, and pajable to Williairi T. Mullins, 
ninety days from datc, and dated Nov. 28tli, 1854, and nego- 
tiable at the branch I imk  nf C a p  Fear, at Fayetteville, or a t  
the ~8111; of Fayetteville, a t  the option of tlie holder. Up013 
~~onnsmanpsit pleaded, i t  was submitted to tlie Conrt on the 
following facts agreed. 

William T. Mnllins, the payee, exccntecl to Banks, the ms- 
ker, on the 15th of M;Bv, 1849, a power of attorney, authoris- 
ing him " for me, and in my nan~e,  to draw and endorse pro- 
missory notes, payable at the Bank of Cape Fear, a t  Fayette- 
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ville, c l~ecks on the said bank, or any other bank, and bills of ex- 
change, as may seen1 to tlie said Banks expedient." Banks mas 
indebted to Fcrdi:~and hfcleod, at  the date of the note, in the 
sum nientioned in it, and by way of securing and paying the 
same, made the note, nncl enclo~wxl it in blank in the name of 
Mullins, by  hiinself as liis agent, and procnred the defendant, 
Mcl ie t l~an,  to endorse i t  in blanli, and delivered it to Mi~cLeod 
in payment of his debt, and lie cndo~*sed it to the l)lait~tiffs for 
value. I t  was not tlisconntccl, nor off'erecl for discount, a t  the 
bank;  and Banks lnnde payments on it after matnrity, which 
reduced the balance due on it, for ~)rincipal and interest, to 
the clay of trial, to $770,60. On these hcts ,  tlie Snperior 
Court held, that the plaintiffs were entitled to recover the 
balance ; and from a, j n d p e n t  therefor, the defendants ap- 
pealed. 

IK P.EmZow, for plaintiffs. 
Fuller and C. (2. TVright, for defendants. 

REFFIX, J. T l ~ e  Conrt is of opinion tliat the jndgment was 
proper against both of the clefendants. A s  against Banks, 
there is a plain liability, f~>unded on ralae in his pre-existing 
debt to McLeod, and 1lis endorsement for Mullins, was within 
the scope of his autliot~ity. Bnt if it liad not been, he  wonld 
still have bee11 bound to the liolder for valne, upon the same 
principle on wliich the maker of a note to a fictitiolls payee, 
is bound, when lie endorses tlie note i11 tliat fictitious name. 
I I e  is riot allowecl to impcach such a note after putting it into 
circulstion as a trne one. 

The case is equally clear against the othcr defendant as en- 
dorser. It is trlie, he cnclolwxl the note a t  tlie request of 
Banks, and, therefore, for his acconimodation ; and of course, 
a holder, witliont valne given, could not recover from him. 
But  as soon as the note was passed for value, tliat consideration 
attached both to tlie note and the endorsement. Now, an en- 
dorsement necessarily i~nports a contract on the part of the 
ei~dorser with those claiming under him, that the endorser has 
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a title to the note and can transfer it ; and, therefore, if i t  
does not warrant the genuineness of tlie prior signatures, it at 
least, adlnitg them, and also their sufficienc~ ; as is obvious, 
from the liability of an endorser of a forged note, or one made 
by an infant or a married woman. 

Those positions were but slightly contested at the bar as 
principles of the law-merchant. Eut they were supposed to 
be much qualified in this State, by the two recent decisions 
of this Cowt in the cases, Dewey v. Cochmn, 4th Jones' Rep. 
184, and Southerland v. Whitnker, 5 Jones' Rep. 5. But those 
cases are aiuch misconstrued in thus applying them. They 
were not intended to affect, and do not affect notes and en- 
dorsen~ents, founded on actual transactions, for value ; as, for 
example, notes given upon sales, or intended to raise money 
in  the general market. The decisions apply only to the cases 
before the Court, which were those of notes made to enable 
the principal to borrow money from a bank, and with that 
purpose sufliciently indicated, as it mas tliought, on tlie face 
of the papers tlie~nselves. It is well kno \~n  that, in practice, 
our banks do two kinds of business. They discount notes for 
the holder, provided, as required by the cl~arters generally, 
they are negotiable at the particular bank. In a transaction 
of that kind, the holder, or oEerer, as he is commonly called, 
a t  the bank, is the borrower, and the proceeds are passed to 
his credit on the books of the bank, and the note is usually 
called, " business paper," and is, in the course of business, to 
be paid in full at maturity. They likewise do another kind 
of business, wliicl~ is called " ac~ommodatiorl,~' because the 
maker of the note, or the principal, is the borrower, and it is 
usual to allow two or three renewals of those notes, eitl~er for 
the whole, or a part, of the sum lent. Formerly, accornmo- 
dation paper was in the common form of proinissory notes, 
expressed to be negotiable at bank, payable to A B or order, 
and endorsed by A I3 ; consequently, A B would be regard- 
ed, in the course of business, as the offerer and borrower, and 
i t  wonld require his check to get the proceeds of a discount. 
To avoid tliat circuity and inconvenience, it was the custom, 
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by may of distinguisliing accornmor':ation, from business paper, 
for tlie last endorser of a note of tlie former kind, to make 
sorile memorandum at the foot of the note, snch as, " credit 
the maker," or " f i x  renewal of ~naker's note," or the like ; 
thus iridicatiug the purpose of the note, and ~ v h o  was the of- 
ferer a d  real borrower, on whose clleck tlie money was to be 
paid. In  consequence, however, of the expense of protests and 
of so~nc  losses by the banks, for want of protests and proper 
iiotices to endorsers, tlie ~ ~ I - I I I  of t lmc accomn~od:~tion notes 
was generally cliangecl, and it becni~ic custoninl-y to make the 
note p a ~ a b l e  to the casliier of the bank, and the sureties to 
bind tlieillsclres as joint innkcrs. 'L'iiat has been the usual 
conrse of brisiness for, perliaps, twenty or thirty ycars past, 
and lias become so settled, that the Court fecl obliged to recog- 
nisc it, ant1 also its operation on t l ~ e  obligntioli of the parties to 
such accomrnod:~tion papers. Ii is obvious, that a swety may 
find it greatly to his interest to be or, pspcr of that descrip- 
tion, ~.:ttlicr than on that disti~~gnibl~ecl :is business paper; for 
in the first place, he might conbitlor timt the ~ ~ r i l ~ c i p l  T V O L I ~ ~  

be able aiicl ready to rriecl the debt npm tlic iristnlments usu- 
ally allowcd on :tccorniuodation at b:uik, mllilc his Inems 
wonld certainly iiot enable 11inl to pay the wliole snm at the 
maturity of the note wliich tlic holder inight reqi~irc ; and in 
tlie nest place, he lias the asswatm r,:isiug out of the settled 
practice of the banks, that p a y n ~ n t  will bc coerced npou :%fail- 
urc to meet the regular instnlnlcnts, atid that his, the surety's 
responsibilitgr, will not be extended jriclefi~iitely ole unrensun- 
ably, as might be the case, if tlic papcr wero in primte I~ands. 
Such being the state of tliiugs, the Court, i n  tliose cases, 
thonglit it reasonable to impart to tliose notes the lcgd  ope- 
ration, arid that only, wliicll tlie p:wtics to them, redly iutcncl- 
ded them to have, namely, that they shoulci stand as sccnri- 
ties for loans of rnoney from the bank to the principal, and 
not be the subjects of dealing with third persoiis advancing 
rnoney on tlicm, or taking thcn~,  as other notes in the market 
might be taken. That is the ~vliolc scope of tlie decisions un- 
der consideration, and Judge PEARSON is careful to point out, 
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in the last case, the distinction, and to show that sncli notes 
carry their purpose and cliarncter on their face, sufficiently to 
inform those to wliorn they are offered. To apply the doc- 
trine of those cases to the present, in the sense coi~tencled for 
on the part of the defendnnt, moulcl be a most nnl.ensonable 
interference wit11 the establisl~ed conrse of trade, ancl justly 
alarm tlic mercantile community. 

PER CTJJU~YX, Judgment affirmed. 

.13ESJAIIIIN JOIIXSON v. NAT DUXX et a7. 

\+'liere one covenailtecl to hire slavcs, in pairs as sawyers, at  so niucli per month, 
to be clelirercd on several given days, and he failed to dcllrer tlwm on the 
days stipulated, but nilerrnards two of tlie pairs were produced and acccpt- 
ed, arid one pair was not prodnccd a t  all, it was Ileld tlist tlicse stipultltions 
wcre several and clivisiblc, and that the liircr W ~ L S  ~ i ~ t i t l c ~ l  to rccorcr on tht: 
covens~it for tlic serviccs of the slavcs delivcrccl and acccytcd. 

TTliere it mas corc~lnntcil that ccitain slnvcs should be liired for a year, nt so 
much per ~iioiitli, and it was st~pulatcd tliat tlic owner should linve the 
riglit to take tlicm away ~~ l i cncve r  lie bccmic clissatislicd with tiwir treat- 
iiient, and time vtls a lurtllcr stipuli~tion, to rclilr ll~ilttcrs, in dkpute bc- 
tween thcm, to a common rcfercc, it was Ildd that this ngiecmclit to refer, 
did not prevent the owner froin csercising his disciction as lo takiug t h c ~ u  
away, and, tlierefore, tlist this net forined no bar to his recovery fbr tlie 
service tlicy 11:d rcudcrcd. 

Acrrow of COTENANT, tried beforc CALDWI~LL, Judgc, at the 
last Fall Term of 1Ialif'as Superior Court. 

The plaintiff' declal~ccl upon the following instrument, viz : 
&fernorancluin of an agreement, this clay enterecl into be- 

tween Nat Dunn and Ccnjamin Johnson, of IIalifhs county, 
Sort11 Carolina. 

" The said Jol~nsori agrees to liire to said Dunn t11l.e~ pairs of 
sawyers, at tmentg-five dollars periuontli per pair, to bc paid on 
or betbre January lst ,  1856. One pair to commence work by 
the 19th of February, ancl the other two Ly the first of April; 
provided, they do not run away before. 
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The said Johnson agrees fbr the said Dnnn to the 
said Iiancls all t l ~ c  yealo, at tlic above l2ates, unless 11e becomes 
dissatisfied with their t r e a t n ~ c ~ ~ t ,  in wl~icll casr, me Rgree to 
refer the matter of disngwcment to two iuen, clinscn by the 
parties. 

" And 1,. 11. X. Wllitfili~i. llcrcbp Cinds I~i~nself, as security, 
f i r  the paj l i~ent  of ;heir I~ i re  at tllc nborc ~ncntioncd rate. 
Witncss onr linnds wid seals, at  IIaliftts ccrullty, t!iis the 13th 
day of February, 1855." Signed 1 ) ~  tlic plaintifi', tlet'enclant, 
and Whitakcr, wit11 seals afised to their nnnicJs. The breach 
:dlegcd was, t l ~ c  non-parrucnt of tlic hire of' the sawyers ac- 
cording to the contract. 

I t  appcnrecl in evidence, that the first p i r  of sa lvers  were 
delivered 1)y the philitiff to the det'cndant, on the last of Feb- 
~.uary, or tlie first of March, 1855 ; the second p i r ,  on the 
10th of ,4pril tlicreaftcr, and that the t l~ird pair were not dc- 
livered at all, but KC:C hired, by the plaintifi; to oile IIynian 
for the rear.  I t  appeared also, tliat sometime in the summer 
of 1855, tlie plainti8 wrotc a Icttcr to t l ~ e  defelitli~nt, in mliicli 
lie complained that the sawyers, tllcri in thc latter's posses- 
sion, were not well tl-eatcd ; tlint their food was not of a pro- 
per bind ; tliat no 11onsc had been erected as defenc1:mt had 
prolnised, and that tiley mcrc n - o ~ k d  in a elensc, sultry and 
unwholesonie s~varnp. The slaves, hired 11y I I ~ n l a n ,  went in- 
to 11% possession abont the filnst of' August, 1855, and reniain- 
ed with him until the first day of Jnnrlary folluwing. I t  was 
proved also, that the plaintiff and defendant met oli t l ~ c  23rd 
of that inontl~, when the plaintiff said to tlie dctkndant, '&I 
suppose w y  negroes have run awtay." Tlle defenclant replied, 
that they had gone itway some two or tllrce weelis before. 
The plaintiff, tlierenpon, proposed to ~ e f e r  tlie matter to men. 
The dcfenclsnt ol>jected, nnless the assent of VThitaker could 
be obtained. The latter could not be found, and no reference 
was made on that account. I n  the course of this last conver- 
sation, the defendant dernanded the retnrn of the sawyers, 
which mas refnsed by the plaintiff. 

The Court charged, that according to tlie interyretatiou of 
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the covenant, as understood by him, if the jury believed the 
witnesses, the plaintiff conld riot recover ; tllat there was evi- 
dence to be left to therrt, that the plnintiffllad assented to tlie 
sawyers going into the possession of IIyman. 

Plaintiff excepted to the charge. The jury found a verdict 
for the defendant. Judgment. Appeal. 

Xil ler  and JIoore, for the plaintiff. 
Coniglas~d, for the defendants. 

PIC.IESON, 0. J. The defendant resists a recovery, on the 
ground, that there are stipulations on the part of the plaintiff, 
which were depenclant covenants, and a performance of which, 
i t  was necessary to dlege and prove asa condition precedent to 
the riglit of action, and that tile proof failed in these particulars. 
IIis Honor was of opinion with the defendants, and held that, 
accoding to the proper construction of the covenant, the evi- 
dence did not entitle the plaintiff to recover. There is error. 

1st. The contract mas entire in regard to the Iiiring of the 
three pairs of sawyers, and the plaintiff could not recover as 
he had failed to deliver one pair. 

This Court is of opinion, fro111 the wording of tlie covenant 
and tlie rlatnre of the subject, that it tvas devisible, and was 
several in respect to the pairs of sawyers. The time at whicli 
they were respectively to coinnlence work, is several, and al- 
though the whole price is to be paid at the end of the p w ,  yet, 
a several rate of twenty-five dollars a nionth, per pair, is fixed, 
and, considering the nature of the work, the only certainty 
required, was in reference to a pair, as a saw cannot be ope- 
rated without two practiced hands. 

2nd. Neither pair was delivered, so as to commence work 
a t  the time stipulated. 

The covenant s e e m  to allow sonie margin in regard to time, 
hy making tlie qualification, " provided they do not run away 
before;" but independent of this, the defendant, Dunn, baring 
accepted them after the time, and having taken tlie benefit of 
their labor, in part performance of the covenant, is not at lib- 
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erty to refuse to yay s rateable price for it, because, he was 
not entitled to tlieirservices,except uhder the csvenarit. It may 
be, lie might have refused to accept them after the time, arid en- 
titled hiniself to recover damages for an entire breach, but hav- 
ing treated it as continuing, by accepting them under it, he be- 
came liable for its performance on his part; and is left, to a 
cross action for darnages in respect to a prior breach on the 
part of the plaintiff, whicli wns severed, and made indepen- 
dent by his subsequent acts-treating the covenant as still 
continuing and in force. It is a clearly recognised principle, 
that if there is o d y  a partial failure of performance by one 
party to a contract, for which tlierc inay be n compensation 
in damages, the contract is not put an end to ; Franklin v. 
Milbr, 4 Ad. &Ell. 599 ; Boon v. Eyre, 1 11. Bla. 273 ; Cump- 
bell v. Jones, 6 T. R. 5'70. 

3rd. The plaintiff' violated the covenant by taking away the 
two pair of sawyers, and hiring them to one H p a n ,  before 
the expiration of the year. This objection is fatal according 
to t l ~ c  principle of Brown v. bPhite, 2 Jones' Rep. 463, and 
Du la  v. Cowles, ibid. 454, unless the plaintiff liad a right 
to take his liands away by tlie terms of the covenant. This 
raises a qnestion of construction. The stipulation that John- 
son " may take tlie hands away, if lie becoines dissatisfied 
with their treatment," necessarily constitutes liirri tlie judge 
in regard to the matter, and gives him the right to take tliein 
away whenever he is willing to assume the responsibility ; for, 
nnless he is to be the judge, so as to have the right to actprompt- 
ly, his purpose, in making the stipulation, could not be effect- 
ed, and to require him to wait, until the question could be 
settled, whether or not he had good grounds for his dissatis- 
faction, or was merely making a pretext, would involve a con- 
tinuation of the very condition of things, against wliicli it mas 
the object to guard. 

The additional stipulation, " to refer the matter of disagree- 
ment to two men, to be chosen by the parties," would not 
]lave the effect of preventing this consequence, if i t  be treated 
as a condition precedent, for the other party might refuse to 
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go into a reference, or a difficulty occur as to the choosing 
of their men, or delay be caused in some other Tray, and i t  
could not have been the intention, as is to be inferred from a 
consideration of the suhject-matter of the contract, to expose 
tlie right of tlic plaintifY to take away his hands, if he became 
dissatisfied ~vitli their treatment, to be in this way hindered, 
delayed, or defeated. This stipulation is satisfied as giving 
to i t  the efl'ect of an i?zdymtdent agreement to refer the mat- 
ter of disagreement, after the plaintiff had taken away his 
hands. So that, in that case, instead of the plaintiff bringing 
an action for damages, by reason of the maltreatment of his 
slaves, as alleged by him, or of tlie defendant brii@g an ac- 
tion for breach of covenant, in taking t lmn away withont 
cause, as alleged by him, such matter of disagreement, was 
to be settled by means of a reference. 

This construction renders the two stipnlations consistent, is 
justified by the wording of the instrument, and gives effect to 
the intention of tlic parties. 

PER CURTAM, Judgment reversed, and a veniw de 12oco. 

ADAM WINXINGHAM gi CO. v. TI-IOMAS REDDISG. 

To support the plea of tender, it must be shown that it was made before the 
com~ncncemcnt of the suit. 

Paying money to a magistrate, w i t h o ~ t  obtaining, upon an appeal, a rule to 
pay the money into Court, is not accord~cg to the practice upon this sub- 
ject, and mill not arnil the defendant any thing. 

APPEAL from a jnstice's ,judgment, tried before SAUNDERB, 
J., s t  the last Pall Tcrnl of Randolph Superior Court. 

The plaintiffs' offered evidence to show, that they were to 
thresh the defendant's wheat for the 17th bushel ; but the de- 
fendant had the option to pay for the threshing, in money, at  
the market value of the wheat due for toll. 

The defendant proved, that when the plaintiffs called upon 
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him for the wheat due for threshing, he offered to pay, in 
money, seventy-five cents per bushel, which the plcintiffs re- 
fimecl, saying, the defendant had offered them eighty cents per 
bushel, which they had refused. On the trial before the ma- 
gistrate, defendant produced, and paid to the tnagistrate $6,28, 
in specie, which was admitted to be the true amount at eighty 
cents per bushel. This sun1 was returned into Court, by the 
magistrate, with the papers in tlie case. 

A verdict was taken for the plaintiffs subject to the opinion 
of the Court, upon which his IIonor subsequently gave jadg- 
ment for the plaintiffs, and the defcndant appealed. 

GorreZI, for the plaintiffs. 
No connsel appeared for the defendant in this Conrt. 

BATTLE, J. The opinion expressed by  his Honor, in the 
Court below, was fully sustained by cases previously adjndica- 
ted in this Court. See Murray v. Windley, 7 Ire. Rep. 201, 
and Elaughton. & Booth v. Leary, 3 Dev. and Bat. Rep. 21. 
To snpport the plea of tender, i t  must be shown that it mas 
made before the coininencement of tlie snit. If i t  were niadc 
afterwards, i t  cannot be pleaded as a bar ;  because it admits 
the necessity of the suit, as well as the justice of the demand, 
and the plaintiff ought, therefore, to have his costs. Btit, 
say the Court, in the last mentioned case, " by the modern 
eq~xitable practice, the defendant, in snch a case, pays princi- 
pal, interest arid costs, up to the time, into Court, and tlie 
Court lays the plaintiff under a rule to take the money, or pro- 
ceed further in the case at  his peril." The defendant oinitted to 
adopt such a course i n  the present suit, and tlie consequence 
is, that judgment against him, in the Court below, for the 
full amount of the plaintiffs' claim, and for all the costs, must 

I be afirmecl. 

PEE CURLAM, Judgment affirmed. 
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Doe on the demise of JOHN Yt;TTTLIN v. MATTIIEW OSCORNE. 

Where the fraudukllt donee of a tract of land. made a deed of trust of the 
same, to secure a debt to a third persou, under which the land was sold for 
a valuable consideration, and without notice of the fraud, for which the 
purchaser gnre his bond to the creditor and took the trustee's deed, it was 
Held that his coming to a knowledqe of the fraud after such sa!e, and be- 
fore such bond was collected fiotn him, T\-odd not affect his title. 

EJI:CTBIXNT, tried before DICK, J., at the last Fall Term of 
Alamance Superior Conrt. 

Both the plaintiff' and defendant claimed title under one 
Thomas Davis. The former exhibited a bond executed to liim 
by Davis, and the record of a snit and jldgment thereon in 
1848. Esecntion liacl issued on this judgment, whicli was 
levied on the land in question, and it was sold to the plaintiff, 
at public auction, and a dieriff"s deed made to hi111 nccord- 
ingly. 

The defendant, v h o  was the son-in-law of Davis, claimed 
title under a deed from the said Davis to himself, the consid- 
eration of which was expressed to be $1600. This deed was 
dated on the 19th of April, 1845. H e  exhibited also a deed 
of trnst, made by lliinself to one Mnrchison, for the securing 
of debts clue to one Vestal. This deed wasdated 17th of May, 
1845. IIe  also exhibited a deed fronl Murcl~ison, the trustee, 
to Jeremiah Oshrne,  dated 28th of Nay, 1846, which ~aocited 
a consideration of $726,10, as being then paid. The trustee 
testified that he sold the land in question, at  public auction, 
to Jerelniah Osbowe, after due advertisement. Tliis sale was 
i~dvertised to be for cash, arid was so offered; but after i t  was 
cried off' to Jeremiah Osborne, by an arrangement among tlie 
parties, Vestal took the said Jeremiah's bond for the money, 
with tlie present defendant as security; whereupon, a deed 
mas executed by the trustee to tlic said Jeremiah. The boud 
to Vestal was afterwards sued on and collected, under an ex- 
ecution in 1850. There was much evidence, tending to show, 
that the conveyance of Davis, to the defendant, was fraudu- 
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lently to hinder and delay the lessor of the plaintiff in the 
collection of Ilk debt, and i t  ~vas  insisted b? him, that the  
deed of trust to Murchison, and the sale by lrim to Jeremiah 
Osborne mere, in furtherance of this fraudulent purpose, a d  
that the two latter were privy to that design On the other 
hand, i t  was contended by the defendant, that the deed of 
trust, and the sale to Jeremiah Osborne, were bona $A, and 
that the latter was a purchaser, for full consideration, am1 
without notice of the alleged fraud. So that, the title being 
out of the lessor of the plaintifi, he was not entitled to recover 
in this action. 

The Court instructed the juq-, that if tlie conveyances of 
Davis to the defendant, were made to  hide^, delay, or de- 
fraud the plaintiff's lessor, in getting s~tisf'action for his debt, 
they mere franclnlent and void as against his esecution ; bnt 
if they were satisfied that Jeremiah Osborne liad pnrchased 
the land for value and without notice of tlie alleged fraud, his ./ 
title mould be good, and would Gar the plail~tif"' recovery. 
But, that although Jeremiah Osborne had purchased for value, 
if s t  the time of his purchase, or before he paid the purchase- 
money, he had notice of the alleged frand, he had not a good 
title, and the plaintiff'was not barred of his recovery by rea- 
son of it." Dcf'endant excepted to this charge. 

Verdict for the plaintiff'. Judgment. Appeal by the cle- 
fendant. 

Graham, for tlie plaintiff. 
2". ".u$n, Jr., for the defendaht. 

PEARSON, C. J. His IIonor was of opinion, that, assuming 
the conveyance, from Davis to the defendant, to be frandn- 
lent as to creditore, and that the fraud was not purged by the 
conveyance from the defendant to Murchiaon, in trust, to pay 
a b n a  Yfide debt 'doe to Vestal, and, assuming further, that 
Murchieon sold and conveyed the l a d  to Jeremiah Osborne 
for a valuable consideration, which was satisfied by the note 
of Jeremiah Osborne, given and accepted by Vestal in dis- 

9 
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charge of the debt of Davis to Vestal, in respect to which, the 
deed of trust had been executed, so that Jeremiah Osborne 
had acquired the title as a 6ona Jide purchaser for valuable 
consideration, without notice of the fraud between Davis and 
the defendant ; yet, if Jeremiah Osborne, nfterwards, and 
before he paid the note given by him to Vestt~l, received no- 
tice of the alleged fraud, his title vas, by the force of such 
notice made void and of no effect; and the plaintiff was enti- 
tled to recover. 

I n  this opinion we do not concur Without disc~issing the 
subject generally, a particular view will be sufficient. In 
order to give to the fact of notice, any effect, either at  law, 
or in equity, it is necessary that i t  should be received in time 
to enablc the party to avail himself of it. After a purchaser 
has paid the price, and taken a conveyance, it comes too late. 
I n  our case both acts had been done; Jeremiah 0sborne7s note 
had been given and accepted in discharge of the debt secur- 
ed by the trust, and when he received notice of the fraud, he 
had no more ground, or means by reason thereof, for resisting 
the collection of the note by Vestal, than he would have had 
for recovering the money back if' i t  had been paid. 

I t  is unnecessary to notice the othcr points. 

PER CURIAM, Judgment reversed, and a velzirc de novo. 

WALTER A. JORDAN v. JACOB LASSITER, Adm'r. 

Where, in an action against a carpenter for the negligent use of fire, by which 
a house, on which he was working, was destroyed, the question was, whe- 
ther the plaintiff had assented to, and approved of, the manner in which he 
had used the fire, it was HeM that the facts, that the fire was made at a 
place where the plaintiff's agents, with his knowledge, and without objec- 
tion, had several times made it, and that he declared the burning of the 
house to be an accident, for which he did not blame the defendant, were 
some evidence to go to the jury. 
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ACTION ON THE CASE, tried before SAUNDERB, J., at the last 
Fall Term of Montgomery Snperior Court, 

The declaration was for negligence on the part of the de- 
fendant's intestate in so using a fire, built near the plaintiff's 
house, for the convenience of himself and his agents, as to 
cause the destruction of the building, and of a quantity of 
lumber procured for the construction of the same. There mas 
evidence, tending to show, that defendant had made the fire 
quite near the building, about which there mere shavings and 
other combustible materials ; that there was considerable wind, 
and he had not taken proper caution to prevent the file Ifmm 
communicating with the shavings ; that while he and his 
assistants were engaged at work the shavings took fire, and 
although all proper exertions were made to extinguish the 
ffarnes, the building and lumber were entirely destroyed. 

The defendant proved, by one Xowis, that the fire, on this 
occasion, was bnilt at the spot where he, (the witness,) who 
was an employee of the plaintiff! had often bnilt it before ; that 
the plaintiff was frequently present at the fires thus made by 
him, and made no objection to them ; that there were some 
shavings about these fires then, but not so many as when the 
house was bnrned. Another witness proved that, on one oc- 
casion, shortly after the house was destroyed, the plaintiffsaid 
it mas an accident, for which he did not blame Hicks, (de- 
fendant's intestate). 

The charge of his IIonor as to the general question of neg- 
ligence, kc., was not excepted to, but the defendant's counsel 
moved his Honor to charge the jury, that if they believed, 
from the evidence, that the plaintiff assented to, or approved 
of, the building of the fire at the place where it wns, the de- 
fendant's intestate would not be liable. His Honor declined 
so to instruct the jury, saying, that there was no evidence to 
justify such a charge. The defendant's counsel excepted. 

There was a verdict for the plaintiff, and judgment, from 
which the defendant appealed. 



138 IN THE SUPREME COURT. 

Jordan u: Eassiter. 

Jh.denhd2, for the plaintiff. 
XeZZy, for the defendant. 

~ T T L E ,  J. The only question presented in this case, is, 
rvlletlier there was any testimony to be submitted to the jory 
upon the prayer of tlie def'enclant, for an instruction that, "if 
the plaintiff assented to, or approved of, the bnilding of the 
fire" at  the place rnentinned by the witnesses, the defendant's 
intestate would not be liable." If tliere were any such testi- 
mony, i t  was error, in the Judgc, not to hare left it to be 
weighed by the jnry, bnt if there were none, then, he was 
right in so deciding. I t  is often a dificnlt question to deter- 
mine whetlier there is, or ianot, any evidence tending to estab- 
lish a fact, u~hich i t  is necessary for one of the parties to prove. 
That difficulty mas felt and expressed by this Court in the 
cases of Cob6 v. Fogl~nzccn, 1 Ire. Rep. 140 ; 8tate v. BcweZs, 
Busb. Rep. 200, and Sution v. 17ind1~e, 2 Jones' Rep. 320. 
Circumstances, wliiel~ merely raise a conjecture of s fmt, 
ought not to be submitted alone to tlie jluy as proving, or tend- 
ing to prove, that fact, bnt, if they be such as to raise more 
than a mere conjecture, the Judge cannot pronounce upon 
tlieir snfficiency to establish the fact, bnt mnst leave them to 
be \~eighed by the jury, whose exclusive province i t  is to de- 
cide upon the effect of tlie testimony. In tlie present case, 
the plaintiff liad shown cno~ig11 to fix tlie defendant's intes- 
tate with negligence, so that the bnrden was thrown upon the 
defendant to release his intestate from liability by proof, eith- 
er positive, or circumstantial, t l~at  tlie plaintiff " liad assented 
to, or approved of," tlie act which m s  alleged to be cnlpnble 
neglect. Upon a carefnl eexalnination of the testimony, we 
think that there were some eircuinstnnces, testified to By some 
of the witnesses, which tendecl to sliom this assent or approv- 
al. We allude to tlrnt part of the testirriony wliicli proved 
that the fire was bnilt by the intestate in the same place in 
which the plaintiff, or his hands, had made i t  and renewed 
it from time to time, for several weeks before, and that after 
the house was bnnit, the plaintiff said it was an accident, snd 
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that he did not blame tile intestate. I t  is true, that one wit- 
ness stated, &at abont three weeks before the house was burnt, 
he  heard the plaintiff say  to the intestate, that he thought the 
fire was too near the house ; but, at most, that was only eri- 
dence in opposition to that of the other witnesses, who testi- 
fied that the plaintiff never objeeted to the fire being made 
a t  the place designated, and could not prevent the latter tes- 
timony, if it were otherwise proper, from being submitted to 
the consideration of the jury. Whethcr i t  was sufficient to 
establish the fact contended for by the defendant, i t  is not for 
us to say ; but, thinking as n7e do, that it was some evidence, 
tending to the establishment ef that fact, we are bound to de- 
clare that the presiding Judge erred in holding that i t  was not 
so, and on that account refusing to permit i t  to go before the 
jury. The judgment must be reversed, and a vemire de no30 
awarded. 

PER CUEIAM, Judgrnen t reversed, 

STATE v. EPHBAIM EMORY eZ al. 

What is said by a person of color, (otherwise incompetent 'to testify,) in ex- 
planation of the nature of the possession wlmh he then has of land, is ad- 
missible as a part of the res gestce; but what he says about such possession 
after he has left the land, is not admissible. 

INDICTMENT for a FORCIBLE TRESPASS, tried before SAUNUERS, 
J., a t  the last Fall Term of Granville Superior Court. 

One Fuller, a free negro, occupied a house, in the forcible 
taking possession of wllich, i t  was alleged the trespass was 
committed. I t  was proved that the family of Fuller was put 
out of possession of the premises with violence, and that he  
and they were kept out fi-om that time, forth. 

T h e  defendants offered to prase, that on the next day after 
the forcible eviction, Fullel; tbe free negro, stated that he had 
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agreed with the defendant, Ephrairn Emory, that he might 
come and take possession of the house in question. This evi- 
dence was rejected by his Honor, and the defendants excepted. 

Verdict-guilty. Judgment and appeal. 

Attorney General, for the State. 
Miller, for the defendants. 

PEARSON, C. J. Fuller, being a free negro, was not com- 
petent as a witness, and contd not have been heard on oath, 
to prove the fact alleged, to wit, that he had agreed that 
Emory might take the possession. W e  are unable to see any 
principle upon which his naked statement, on the day after 
the matter occurred, is adrnissible to prove the fact ; his state- 
ment is certainly not more to be relied on than his oath. 

While he was in possession, his statements in explanation 
of the nature of such possession, would have been competent 
as part of the yes gestca; but after he nias turned out, his state- 
ment in reference to a fact, alleged to have taken place before, 
is not aided by the principle of evidence referred to, and is a 
mere naked declaration in regard to a matter that had past, 
unsupported by any test of truth. 

There is no errar. This will be certified. 

PER CURIAY, Judgment affirmed. 

TEE COMMISSIOXERS OF SALISBURY v. CHARLES Z POWE. 

A town ordinance, prohibiting a ''person from a place" infected with small 
pox, to enter such town, was EeU to embrace those persons only, who left 
such infected place after the passage of the ordinance, and came immediate- 
ly or directly to such town. 

A m o s  of DEBT for a penalty, which came by appeal from a 
s maestrate to the Superior Court of Rowan, and was tried 
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before MANLY, J., at the last Fall Term of that Court. Plea, 
nil debit. 

On the trial, the plaintiff gave in evidence the charter of 
the town, passed in 1848, by which the commissioners of the 
town have power to prohibit persons recently from any place, 
where a contagious disease is believed to exist, from enter- 
ing the town, and goods and chattels from being brouglitfrom 
such place within the town ; and by an ordinance to fix a pen- 
alty for the breach of any of the rules established by them on 
this subject ; which penalty shall be recovered by action of 
debt in the name of the comn~issioners of the town of Salis- 
bury, in any court having jurisdiction. The plaintiff also 
gave in evidence an ordinance passed by the commissioners 
of the town on 10th day of March, 1858 ; by whichqafter re- 
citing that the small pox exists at Gold-Hill, in the county of 
Rowan, it was, for the better protection of the citizens of the 
said town, ordained, amongst other things, that any and every 
person from Gold-Hill, is hereby prohibted from conling with- 
in the corporate limits of the town of Salisbury, under a pen- 
alty of fifty dollars for each and every offense ; and that no 
person shall bring into said town any goods or chattels from 
said place, under the penanty of fifty dollars, for each and 
every offense ; and that any citizen of the said town, who 
shall receive, or permit to retnain, on his premises, any per- 
son, goods or chattels, from said place, shall forfeit and pay 
the sum of fifty dollars for each and every offense ; and that 
no stage, or passenger therein, coming through Gold-Hill, 
shall enter within the corporate limits of the said town, under 
the penalty of fifty dollam for each and every offense ; and 
that the ordinance be in force from its passage, until it shall 
be repealed. The plaintiff then gave further in evidence, 
that the ordinance was immediately published, and that on 
the 9th day of March, 1858, the defendant, who was a resi- 
dent in Salisbury, was on a journey from Salisbury to Wades- 
borough, and on his way, passed through the place, called 
Gold-Hill ; that he stopped there a short time, and, being a 
practicing physician, visited a patient, who had the small- 
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pox, and then proceeded to Wadesborough ; and that, on the 
15th of March, 1858, the defendant returned to Salisbary, 
without having been at Gold-Hill after the 9th of March, but 
with a knowledge of the ordinance. 

Tho Conrt instructed the jury, that the plaintiff could not 
recover .; a ~ l d  a verdict and judgment were given for the de- 
fendant, and the ,plaintiff appealed. 

Boydm,  for the plaintiff. 
F l m h g ,  for the defendant. 

REFFIN, J. The case may be within the mischief, against 
which the charter and ordinance were directed. Yet, if it be 
not within the enacttnent also, the action cannot be sustained. 
The ordinance was probably drawn in haste, under the panic 
inspired by the vicinity of a dangerous contagious disease. 
A t  all events, it is loosely worded-not directly providing, 
even against a person with the di~ease on him, entering the 
town. I t  recites, that small-pox was then at Gold-Hill, with- 
out any allmion to the period i t  had been there, ancl then en- 
acts that every pemoa from Gold-Hill is prohibtecl from com- 
ing into Salisbury. The expression, " person from Gold- 
Hill," is not to be construed so as to include every one who 
had been in that place, or came from i t  at any indefinite peri- 
od before ; as that would be an unreasonable by-lam, which 
could not be snpported. No doubt, those persons were meant, 
who had been at Gold-Hill recently, and since i t  had been 
infected with small-pox, and who, therefore, might bring the 
disease with them. That would have been a reasonable pre- 
cantion, which would have sustained an ordinance expressed 
in that manner. But such are not the terms of this ordin- 
ance. On the contrary, it uses simply the language quo- 
ted, it a person from Gold-Hill ;" which may hare  several 
other meanings, but not one that can include this case. A 
citizen of Salisbury wiH say of a citizen of Gold-Hill, whom 
he sees in Salisbury, that he is " from Gold-Hill!'-signifying 
his residence there. On the other hand, when one at Salis- 
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bury speaks of a person comingXhere frotn " Gold-Hill," witli- 
out any words referring to time, he ineans coming immedi- 
ately or directly from i t ;  arid tlie same language in the law 
can only mean the same thing, with the addition, that the 
coming mnst be "from the place" after the law, forbidding 
it, was passed. Tlie defendant did not come to Salisbury di- 
rect from Gold.IIil1, nol$had he been there after the ordin- 
ance, and, therefore, he is not within it. 

PER CUR~AM, Judgment affirmed. 

HENRY B. WILLIANS, Aclm'v., v. ADAM ALEXANDER. 

Where it appeared that a credit was interecl on n bond within ten years be- 
fore the suit was bronght, by the obligee, who died also bcforc the ten years 
had expired, it was IIeld proper evidence to go to the jury, to rebut the 
presumption of pay~ncnt arising f i a n  the lapse of time. 

TIIIS was an action of DEBT, tried before Snu~nrc~s ,  J., a t  the 
Special Term (June, 1558,) of Meclilenbnrg Snperior Court. 

Tlie declaration was on the bond of the defendant, due on 
tlie 1st of January, 1543. The writ was issued on the 15th 
day  of June, 1855. The execution of the specialty was admit- 
ted ; it was also admitted that tlie endorsements of credits, on 
the bond, were in the hand-writing of T. L. IIutcl~ison, tlie obli- 
gee, and that he died on tlie 4th of November, 1546 ; one of 
these endorsements was a receipt for fifty dollars, from Adani 
Alexander, the present defendant, dated the 26th of Februa- 
ry, 1545, and tlle other was a receipt for $2,35, from C. T. 
Alexander, a co-obligor in tlie bond, dated tlie 29th of Janu- 
ary, 1546. And the only question was, ~vhetlier the latter 
endorsement was evidence to go to the jury, to rebnt the prc 
sumption of payment arising from the lapse of time. 

By tho consent of parties, a verdict was entered for the 
plaintiff, with leave to set it aside and enter a nonsuit, if upon 
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consideration of the point of law reserved, the Court should 
be of opinion with the defendant. 

Afterwards the Court being of opinion with the defendant, 
ordered a nonsuit, from which judgment the plaintiff appealed. 

Boyden and Brown, for the plaintiff. 
Wilson, for the defendant. 

BATTLE, J. When this case was before a s  at December 
Term, 1857, (see 5 Jones' Rcp. 162,) it was submitted without 
any argument on the part of the plaintiff. Had our attention 
been called at that time to the authorities which the learning 
and industry of his counsel have now been able to prodace, 
our decision would have been then, as it is now, in his favor. 

The general rule of evidence undoubtedly is, as we, on the 
former occasion, stated it to be, that a party cannot offer, as 
testimony in his own favor, his acts or declarations, unless 
they form part of something done, which it is competent for 
him to prove. We then thonglit that it was no exception to the 
rule, that tlie acts or declarations were done, or made at  a 
time when they were against the interest of the party doing 
or making them. In this, we find that we were mistaken, 
and we are glad that we are able to avail ourselves of this 
early opportnnity for correcting the mistake. An instance of 
this exception, to which we allude is, that the endorsement by 
the obligee of a bond, or the payee of a note, of the payment 
of interest or part of the principal of a bond or note, made at 
a time when i t  was against his interest to make it, may be 
used as evidence by him to rebut the presumption of pay- 
ment, or repel tlie bar of the statute of limitations, arising 
from the lapse of time. The doctrine on this subject is traced, 
by all elementary writers, to the case of Sear& v. h d  Bar- 
rington, which is to be found reported in 2 Stra. 826 ; 8 Mod, 
Rep. 278 ; 2 Ld. Raym. 1370, and 3 Bro. Par. Cas. 693. If; 
was an action on a bond, and the defendant pleaded eoZ&t ad 
d h ,  and relied on the presumption arising from the lapee of 
twenty-eight years from the date of the bond, in support af 
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his plea. To repel this presumption, the plaintiff offered in 
evidence two endorsements of the payment of interest on the 
bond, one of which was within twenty years, and this evidence, 
after argument, was held to be admissible. The case is said 
to have undergone much discussion, and the judgment, in it, 
was finally afirrned in the Honse of Lords. This case has 
been oftentimes referred to in subseqnent cases, and the prin- 
ciple: deducible from it, IEas been approved or doubted, ac- 
cording to the view which the Judges who alluded to it took of 
the facts, (which are somewhat differently stated by the dif- 
ferent reporters,) upon which it is supposed to have been de- 
cided. See Stark. on Ev. 306, and note 3, to that page. An 
able review of it may be found in the opinion delivered for 
the Court, by SPENCER, 0. J., in .Rose6oom v. Bizzington, 17 
John. Rep. 184. His conclusion, upon a full consideration of 
the subject, discnssed in that and other similar cases, express- 
es what we conceive to be both the genera1 rule and the ex- 
ception to it. " An endorsement, therefore, on a bond or 
note, made by the obligee or promisee, without the privity of 
the debtor, cannot be admitted as evidence of payment in fa- 
vor of the party making such endorsement, unlessit be shown 
that i t  was made at a time when its operation would be against 
the interest of the party making it. If such proof be given, 
i t  would be good evidence for the consideration of the jury," 
that is, to repel the presumption of payment arising from lapse 
of time, or to remove the bar of the statute of Iirriitations. In 
the case before us, such evidence was given. The obligee 
died several years before the presumption had arisen, and the 
entry of the payment on the back of the bond was found to 
be in his hand-writing. I t  must, of necessity, then, hare been 
made when it was against his interest, and at a time when we 
cannot imagine a motive for making a false entry. I t  is the 
ordinary course of business for obligees to make such endorse- 
ments, and as they furnish evidence against the obligees at 
the time when they are made, they ought to be admitted as 
evidence for them when i t  becomes necessary, and when it 
appeaq, from other e~idence, that i t  is morally certain that 
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they speak the truth, both as to the fact of the payment, and 
tlie date when it was made. 

His Honor was right in ordering the nonsuit, in the Court 
below, npon the authority of the decision in this Court, bnt as 
we think that we erred in making that decision, we now feel 
i t  our duty to correct it, by directing the juclgment of nonsuit 
to be reversed, and ordering judgment to be entered for tlie 
plaintiff upon the verdict, according to the agreement of the 
parties. 

PER CURIAM, Judgment reversed, and judgment for the 
plaintiff. 

MOSS, BELL & CO. w. HUGH H. PEOPLES. 

For one to go with an absconding debtor to a Railroad depot, where he took 
passage in the train, and to take his horse back to his residence, knowing 
of the debtor's fraudulent intention to abscond, is such aiding and assisting 
as will make the party l~able under the statute. 

ACTION ON THE CASE, for fraudulently removing a debtor, 
tried before SAUNDERS, J., at  the Special Term (Jnne, 1858,) 
of Mecklenbnrg Snperior Court. 

The plaintiff, after establishing his debt, ogered evidence 
that Williamson, the debtor, resided within three or four miles 
of a depot on the North Carolina Railroad ; that the defend- 
ant was his son-in-law, and had, with his wife, been at the 
house of Williamson some days before he left. There was 
also evidence, tending to show, that the defendant knew of 
the intention of the debtor to leave. Williamson and the de- 
fendant left before day and ment to the depot, which was a pub- 
lic plaee, where they remained a short time, when Williamson 
left on the freight train, which passed at its usual hour. Wil- 
,liamson had cottdn on this train, with which he went to Co- 
luabia, i n  South Carolina, and sold it. The defendant re- 
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tnrned to tlie house of Williamson, and remainecl there open- 
ly for a day, daring which time, lie stated that lie was expect- 
ing Williamson to return. 

The counsel for the plaintiEs argued, that if the jury should 
believe that tlie defendant knew it was tlie intention of Wil- 
liamson to abscond, and went with liim to tlie depot, and 
brought back his horse, that, in itself, was evidence of aiding 
and assisting, arid made liilil liable, and asked his Eonor so 
to instruct the jnry. 

The Court declined giving the instrnction prayed, but told 
the jnry, to entitle the plaintifls to a verdict, they should be 
satisfied that the defendant knew of the intention of William- 
son to leave the country, aud that lie aided and assisted l i i~n  
in inaking his escape, with the intent to hinder, delay and 
defraud his creditors in the collection of their debts ; "to aid 
tlie debtor in any may, would be sucli aiding ; but the bring- 
ing back the horse, where he could be attached, would not, in 
itself, furnish such evidence." The plaintiffs excepted to this 
charge. 

Verdict for the defendant. Judgrrient. Appeal by the 
plaintiffs. 

Os6onze and Lowrty for plain t i f h  
LZoydep~, for defendant. 

PEARSON, 0. J. Assuming that it was the purpose of Wil- 
liamson to abscond with an intent to defraud his creditors, in 
which sense the word " leave" is used in the statement of tlie 
case, and, that the defendant knew of this intention, the plain- 
tiff was entitled to the instrnction, that tlie fact of his going 
trith liim to the depot, together with the fact of his bringing 
back his horse, amounted to ",aiding and assisting" him to 
"remove," within the meaning of the statute, and the error 
in  refusing to give this instruction, is not cured by the gener- 
al instrnction given, instead of it. Indeed, the effect of the 
general instrnction was nullified by such refusal, and by tlie 
reference, which was made to the circumstance that the horse, 
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after being brought back, conld have been attached by cred- 
itors. 

W e  are led to this conclusion, by the principles to be de- 
duced from Godsey v. Bason, 8 Ire. Rep. 264 ; Wiley v. illc- 
Bee, 2 Jones' Rep. 349 ; dioore v. Rogers, 3 Jones' Rep. 90. 
"The statute is remedial, for the prevention of frauds on crcd- 
itors, and is entitled to a liberal interpretation," " A i d  or as- 
sistalzce, is the doing of some act, whereby the party is ena- 
bled, or it is made easier for him to do the principal act, or 
effect some primary purpose." In our case, the two acts of 
going with the debtor to the depot, and bringing back his 
horse, made it easier for him to abscond and leave the coun- 
try secretly, so as not to attract the attention of his creditors, 
by giving to the movement the appearance of the ordinary 
act of a gentleman, who is going to market to sell his cotton. 

Going with him to the dcpot, aided the purpose in two 
ways ; it lulled suspicion, and it nerved and encouraged the 
debtor, so as to enable hitn to act his part. " Conscience doth 
~ n a k e  cowards of us'all," and the presence of a friend may 
have been necessary to assist him in keeping up the appear- 
ance of an honest man. If one is about to cominit an assault, 
the mere presence of a friend gives courage, and helps him 
on to do the act. So, if one is about to cross a dangerous 
ford, the fact that a friend crosses with him, is of essential as- 
sistance, although he does not guide or help in any way, save 
by his presence. These are principles, grounded in human 
nature, and reference must be had to them, in order to deter- 
mine what acts of one will aid or msist another. 

Carrying back the horse, aided the debtor. I t  served the 
purpose by covering his escape. Suppose the horse had been 
left standing a t  the rack after the debtor had started off on 
the freight train, suspicion would have been aroused, and a 
hot pursuit might have intercepted him while making sale of 
his cotton in Colun~bia. This consequence was averted by 
the act of taking back the horse ; and in this connection, the 
fact that the defendant, after he got back to the home of the 
debtor, falsely announced, both on that and the succeeding 
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day, that "he was expecting him to return," ought to have 
had a significant bearing. Venire de novo. 

PER CURIAM, Judgmcnt reversed. 

S. 8. FARRAR & BROTHERS v. ABRAM REDWINE. 

Where, to a schedule filed by an insolvent debtor, a creditor alleged in his 
specifications, that two notes had been fraudnlently transferred to secure a 
feigned debt, and the jury found these allegations to be true, whereupon 
the debtor filed a new schedule: admitting that the debt, secured, was feign- 
ed, but to acquit himself of the fraud, alleged that the trustee had run 
away with the funds, and he surrendered all his claim upon the trustee ; it 
was Held that the creditor was entitled to make suggestions of fraud, and 
to have an issue as to all the matters set out in the new schedule concern- 
ing the fraudulent transfer of these notes. 

THIS was an application to take the insolvent debtor's oath, 
before MANLY, J., a t  the last Fall Term of 'Union Superior 
Court. 

The defendant, Redwine, who is the applicant in the case, 
had filed a schedule, in which, among other things, is this 
clause : " 4th, a claim against Wyatt Austin, for the ~urplus 
remaining in his hands after satisfying the trust, executed to 
him by A. Redwine, on the 16th of August, 1857, amounting 
to about $2930,40. The circumstances of which, are as fol- 
lows : A. Redwine, to secure the payment of the following 
notes against him : one note in favor of A.. Goss, for $3500, to 
which Wyatt Austin was security, &c., conveyed on the 16th 
of August, 1856, in writing, by deed, in trust to the said Wy- 
att Austin, the following property and choses in action : 1st. 
One horse and buggy, honsehold and kitchen furniture ; one 
note on John M. Cocheram and Thomas Boyington, for $2,343, 
due the 1st of January, 1858, with interest from the 1st day 
of October, 1856 ; a second note on the same, for $2,017,40, 
due 1st day of January, 1859, with interest from 1st of Octo- 
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ber, 1856 ; one note on F. L. Staton., for $40, due 1st of Octo- 
ber, I856 ; one note on Alexander Jones, for $20, due 1st of 
January, 1857. The said Austin paid out of the fnnd, con- 
veyed to Iiini in trnst, to J. 11. Woodward $190, to A. Goss, 
in notes, $272, and was entitled to retain, as due liimself, $300, 
with interest. H e  paid H. 11. IIouston, agent of Dewing, 
Thnyer & Co., a debt dne the said firm, of about $630, which 
last debt was not provided for in tlie said trust, and was paid 
witliont any authority from mid Bedwine. The foregoing is 
all that the said Anstin ever paicl on account of the said Rcd- 
wine. The said Austin, sliortly after tlie execution of the said 
trust, sold the $2,343 dollar note to Daniel 11. Fespernian, 
and the other note on tlie same, for $2,01'7,40, to H. 11. Ihns -  
toil. The said Anstin agreed, with said Redwine, to satisfy 
the debt duc to Goss, and apply the remainder to certain judg- 
ments obtained against hill1 in the County Court of Union. 
On the 28th Febrnary, 1857, said Redwine liad a settlenient 
wit11 Goss, and after allowing credit for all tlie said Redwine 
liad paid, as well as $272 picl by the said Austin, there mas a 
balance dne on said note of between $800 and $900, for which 
hnlance, the said Eedminc gave his own note mtd tooh up tlze 
oz,E note. With the exception of tlie $272, Austin never paid 
:t ceut to the said Goss, the said Redwine having made all the 
other p n p e n t s  Iii~nself-tlie whole, in truth, is now, and has 
been, since t l ~ c  2Stl1 of February, 1857, satisfied." 

Upo~i this scl~ednle beiug filed in the County Court of Un- 
ion, suggestions of fraud and concealment were filed by the 
plainti&, and an issue made to try the same, upon which the 
jury rendered the fbllowing verdict : "They fiud that tlie de- 
fel~clnnt, A. Eedwine, is guilty of fraud in the two Georgia 
notes, and that after deducting the amomt of the $1,392, 
which he paicl to his creditors, which leaves a balaiice of 
82,867 of said notes, fraudulently conveyed away." Where- 
upon i t  was adjudged by the County Court, " that the said 
Redwine be irnprisoned until a full and fitir disclosure of all 
the moneys, property or eeects, be made by the said Red- 
wine." This was at April Term, 1858, of the County Court. 
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Afterwards, viz., at  July Term, the defendant, A. Redwine, 
filed a new schedule, which, in a great many respects, is iden- 
tical with that previously filed ; but with respect to the mat- 
ters referred to in the verdict of the jury: the schedule is as 
follo~vs : 4th. "The following notes and property, or the pro- 
ceeds and surplus thereof; rernaining in the hands of Wyatt 
Austin, to whom they were conveyed by the said A. Redwine, 
by a deed in trust, executed to the said Wyatt Austin, on the 
16th day of August, 1856, one note on Cocherarn and Boying- 
ton, due on the 1st of January, 1855, kc., (describing them as 
in the former schedule). The facts, touching which said notes 
and property, are 8s follows, viz., by the said deed in trust, 
the said Redwine conveyed to the said Austin the notes, &c., 
to secure the payment of a debt, clue f'roolr A. Reclwine to A. 
Goss, for $3,500, dne in July, 1855, to which Wyatt Austin 
is surety. Yet, in fact, the said Redmine owed the said Goss 
no such amonnt, but only abont $272 with interest." * * * * 
"The two notes on Cocheram and Boyingtcq as the said Red- 
wine is inforrncd, the said Austin, without the knowledge of 
the said Rcdwine, sold and disposed of greatly under their 
value-the one of $2,343, to Daniel M. Fesperman ; the $2,- 
017,40 to Hugh M. Eonston, as the said Reclwine has been 
informed, for $700 cash, $500 in notes, and about $630 in a 
note from Redwine to Dewing, Thajer & Co. * * * * 
" Upon being informc4 that the said Austin had sold the Coch- 
eranl and Boyington notes, and becoming dissatisfied with his 
management of the fund, he called upon him in tho month 
of February, 1857, when Anstin sent certain notes to A. Goss, 
to satisfy his debt, amounting to about $272, and promised, 
a t  Jnly Term, 1857, of Union County Court, to pay all the 
jndgments, pending in the said Court, against the said Red- 
mine. Bnt some time after this, about the middle of April, 
1857, Austin absconded from the county, without ever ac- 
counting to him for any part of the effects conveyed to him, 
except as above described." These exceptions as credits, 
are enumerated, and amount to $1,392. The schedule then 
proceeds, " and after dedncting which, he is indebted to him 

10 
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for all the balance of the effects conveyed. The said Red- 
wine therefore surrenders, not only the effects so conveyed in 
said trust, but all the proceeds, balance and snrplus thereof, 
and all tlie property and effects that may have been snbstitu- 
ted therefor, and all the claim, interest, demand, action, and 
right of action, either at law or in equity, which he, the said 
Redwine, may have on account of the same against the said 
Austin, or any otlier person." 

To this schedule, tlie plaintiffs' counsel made specific sug- 
gestions of fraud and concealment; amongst others, as fol- 
lows: " that the defendant has lnoi~ey to the amount of more 
than ten doll:m, as part of the proceeds of the sale of the 
Cocheram and Boyington notes, to 11. M. IIouston, paid him 
by Wyatt Austin." 

"That he has notes and effects concealed in tlie hands of 
Alex. Goss." 

" That he has money concealed in the hands of Alexander 
Goss to the atnount of $50, or more." 

" That he has not surrendered and produced the notes re- 
ceived by the trustee, Wyatt Anstin, for the Cocheram and 
Boyington notes, sold to 11. M. Houston." 

"That he has not surrendered and produced the notes to 
the atnount of about $1400, which his trustee, Wyatt Austin, 
received from Joseph Smith for the Fesperman tract of land, 
for which, the Cocheram and Boyington debt of $2,017, was 
given to Fesperman." 

Upon these suggestions, the plaintiffs demanded an issue to 
be,tried by a jury, but the County Court held that the plaintiffs 
had no right to make up an issue on the schedule, whereupon i t  
was adjudged by the Court, that Redwine be permitted to 
swear to his new schedule and be discharged. From which 
judgment the plaintiffs prayed an appeal to the Superior Court. 

In the Superior Court, his Honor, after examining the new 
schedule filed by the defendant, and the suggestions of fraud 
made by the plaintiffs, was of opinion that the plaintiffs had 
no right to tender such issues, or any of them, because the 
new schedule did not involve any allegation of fact, justify- 
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ilng the new issues tendered. His Honor was of opinion, that 
if the amendments of the debtor's schedule involve any alle- 
gation of fact, upon which an issue could be raised, the cred- 

I 
itor had a right to tender! him such issue, but not to tendec 
new issues outside, and irrespective of such allegations. 

Within these limits, his Honor said the parties respectively 
should be allowed to tender, and must accept issues, under 
the direction of the Court. 

Whereupon, his Honor ordered that the defendant be per- 
mitted to take the oath prescribed for insolvent debtom, and 
the plaintiff6 appealed to the Supreme Court. 

Osborne and Jones, for the plaintiffs. 
Wilson and Ebu~Ze, for the defendant. 

PEARSON, C. J. If me correctly apprehend the opinion of 
his Honor, i t  is in substance, this : where a debtor files a 
schedule and an issne of fraud or concealment, in respect to 
one item, or subject matter set out, is found ag4inst him, and 
he, thereupon, files an amended schedule, the creditor in his 
suggestion of fraud or concealment, for the purpose of anoth- 
er issue, is confined to the amended schedule, and is not at 
liberty to take exceptions to any item or subject matter, set 
out in the original schedule, other than that in respect to which 
the fraud or concealment was found. 

We concur in the opinion ; and believe this to be the pro- 
per construction of the statute ; for if the creditor is at liberty 
to take the original schedule by piece meal, and make up 
issues of fraud upon one item after another, the debtor might 
be subjected to a longer imprisonment than the statute seems to 
contemplate ; and to avoid this conseqneme, all exception must 
be considered as waived except as to the items or subjects in re- 
gard to which issues are made up a t  theoutset. This is in strict 
analogy to the rule, that upon a sci. fa. to revive a dormant 
judgment, no cause can be sliowfi, which would have been a 
matter of defense to the original action, and upon a sci. fa. 
suggesting a further breach on the conditions of a bond, upon 
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which judgment has been rendered, no matter can besuggest- 
ed, in respect to which, a breach could have been assigned in 
the original proceeding ; the principle, in all such cases, be- 
ing, that "good matter must be taken advantage of in apt 
time," and an omission to do so, is considered as a waiver, to 
prevent protracted litigation. 

But although we agree with his Honor as to the construc- 
tion of the statute, we differ with him as to its application to 
the case now under consideration. Here, too, owirg to the very 
succinct manner in which the statement of the case is made, 
and to the voluminous documents sent as explanatory thereof, 
this Court has had great difficulty, and been subjected to 
much tronble in finding out the point which the case intend- 
ed to present. 

The jury find fraud and concealment in respect to two notes 
of considerable amount, called in the verdict the " Georgia 
notes," upon Joha M. Cocheranl and Thomas Boyington- 
one for $2,343, due 011 the 1st January, 1858, with interest 
from the 1st gf October, 1856; the other for $2,017,40, due 
on the 1st of January, 1859, with interest from 1st of Octo- 
ber, 1856. 

The origirtal schedule states that these two notes, with other 
notes, and certain articles of personal property, had been con- 
veyed, by deed, dated 16th of Angnst, 1857, to Wyatt Aus- 
tin in trust, to secure, among others, a debt due to one A. 
Goss, for $3,500, to which said Austin is surety, drawn in 
July, 1855; that Austin sold the note for $2,343, to one 
Fesperman, and the note for $2,(317,40 to one Houston, 
and agreed to satisfy the debt of $3,500 due to Goss, and 
account for the balance of the trust fund ; but, in fact, 
Austin had not paid the debt due to Ooss, and Redwine him- 
self had made large payments thereon, and cctook up the old 
note" by giving his note for the balance, viz., $800 or $900, 
and thereupon the schedule sets out L L  a claim against Wyatt 
Austin for the surplus in his hands, after satisfying the trust." 

The amended schedule gives an entire different version of 
this transaction ; for it discloses this fact, although the deed 



DECEMBER TERN, 1858. 149 

Farrar v. Redwine. 

in trust (to Austin) represents the debt, due to Goss, to be 
$3,500, yet, in fact, the said Redwine owed the said Goss no 
such amount, but only about $272." I t  further sets out that Aus- 
tin sold the twenty-three-hundred-and-forty-three dollar note to 
Fesperman, at an under value, hut does not state what he re- 
ceived therefor, and that he sold the twenty hundred and sev- 
enteen dollar note to Houston for $700, cash, $500 in notes, 
and $630 in a note, due from Redwine to Dewing, Thayer $T 
Go., and that Redwine, being dissatisfied with his manage- 
ment of the fund, called upon hiin for an accoont, and he pro- 
mised to make certain payments upon the judgments, which 
had been obtained against Redmine, but " about the middle of 
April, 1857, said Austin absconded from the county, l~ i thout  
ever accounting to hiin for any of the effects conveyed, &c." 

That this is not a f d l  and fair disclosure, is almost so appa- 
rent upon its face, as to have justified the Court in so rul- 
ing, without submitting issues to the jury; but, most certain- 
ly, tlie creditors ought to have been pernzitted to test its trntk 
and fairness, by the issues which were tendered in respect to 
it, and which, as it seems to us, we1.e not " outside and irre- 
spective" of the allegation of fraud before made, but, were 
directly relevant and tended to show that the new schedule 
mas not a full and fair disclosure, in this: that it did not show 
what had become of the large amount paid by Redwine to 
Goss on the feigned debt, or of the funds received from Fes- 
perman, or of the $700 cash, and $500 in notes, received of 
Ihuston, except by the naked averment of Redwine, that 
Austin had " absconded without accounting with liirri for any 
part thereof;" and surely, after the admission, that the debt 
of $3,500 to Goss was feigned, except as to a small amount, 
and inserted in the deed of trast by covin between Redwine 
and Austin, with an intent to enable Redwine to defraud his 
creditors, they ought not to have been required to take his 
statement that Austin had paid over to him no part of the 
fund, as true, and should have been allowed to tender any 
issue or issues calculated to eviscerate the truth, and if the 
facts warrant it, to frame an issue, so as to raise the question, 
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whether a debto.r, who had milfdly and frandnlently, put his 
effects in the hands of an accomplice, wit11 an intent that he 
should abscond and take tliern beyond the reach of the law, 
with the further intent, afterwards, to join hinz and share in 
the s oils, has not excluded liirr~self from the benefit of the P 
laws passed for the relief of insolvent debtors. Why require 
a full and fair disclosure, if the property cannot be restored 
and put within the reach of the law 1 Under this state of 
facts, how can the debtor take the oath which the act pre- 
scribe~ ? Tliere is error. 

PER CURIAM, Judgment  re^-el-sed. 

l\-here the keeper of a livery stable permitted the owner of certain horses to go 
into the stable, at a late hour of the nigllt, and take them out, in consequence 
of which, a horse belonging to the plaiutiff made his escape and was lost, 
either by passing out with the other horses, or afterwards, a part of the 
door being left open, it was IIeld that the owner of the stable was liable 
for such loss. 

TIIIS was an action on the CASE for negligence, in keeping 
the plaintiff's horse in  the defendant's livery stable, whereby 
lie was lost ; tried before BAILEY, J., at Spring Term, 1858, of 
Roman Snperior Court. 

The defendant kept a livery stable in the town of Salisbury, 
and agreed with the plaintiff to keep his horse at seven dol- 
lars per month. The d e f e ~ d ~ n t  also kept other horses, belong- 
ing to a stage-coach, which were i d e r  the management of a 
driver. Br.  Chunlz stated that he, as agent of the defendant, 
bad the superintendence of the stable; that plaintiff's horse and 
the stage-horses mere put in the stable at  night; that the 
plaintif17s horse was pot in  a stall by himself with a halter 
around his neck, with the other end fastened to some part of 
wood-work of the stable ; that the rope was large and strong ; 
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that the stable had a folding door, with upper and lower shut- 
ters, which were fastened irlside ; that on the next morning he 
went to the stable ; that the plaintiff's horse had broken his 
rope and was gone, and that the stage-horses, the stage and 
the driver, were also gone ; that he found the horse near the 
railroad, on which lie had been killed by the engine's run- 
ning over him ; that a part of the rope was aronnd his neck, 
and the other part was in the stall where he had been fasten- 
ed ; that he found tlie lower part of the door closed and fas- 
tened, as he had left it the night before, but the upper part 
was open. There was no evidence as to the height of the 
lower part of the door. 

I t  was insisted by tlie plaintiff's counsel, that the stable 
door was left open by tlie stage-driver when he took ont his 
horses, and that after he left, the plaintiff's horse made his 
escape, and that this mas negligence. 

The Court charged the jury, that if this mas so, the defend- 
ant would be responsible ; but if ihe plaintiff's horse was in 
his stall and fastened with a halter, in the nianner mentioned 
ed by the witness, and while the stage-driver was in the act 
of taking his horses out, the plaintiff's horse broke his halter 
and passed out at the door at  the same time the driver was 
taking his out, he would not be responsible. Plaintiff excepted. 

Yerdict for the defendant. Judgment and appeal. 

Odorne and Jomes, for the plaintiff. 
Boyden, for the defendant. 

BATTLE, J. The delivery by the plaintiff of his horse to be 
kept by the defendant in his livery stable, created a bailmerit, 
which, being mutually beneficial to the parties, bound the 
bailee, according to the general rule, to take ordinary care of 
the property. " Ordinary care" is that degree of care, which, 
under the same circumstances, a person of ordinary prudence 
would take of the particular thing, were i t  his own ; and the 
caee will be varied according to the nature of the thing bailed, 
the ynrpose far which it was bailed, and the particular cir- 
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cumstances under which i t  was bailed;" Brock v. King, 3 
Jones' Rep. 45 ; Heathcock v. Yenningtoq~, 11 Ire. Rep. 640 ; 
Couch v. Jones, 5 Jones' Rep. 402. I t  is admitted by the 
counsel, on both sides, that this is the proper rule, and they 
diger only in the application of it to the circumstances of the 
present case. The want of ordinary care, which the plaintiff 
imputes to the defendant, consisted in tlie fact, that the upper 
part of the stable door was left open, whereby, as he alleges, 
the horse was enabled to escape. There mas no direct evi- 
dence at  what time of the night, or in what particular manner 
the horse got out of the sfable. As it was proved, however, 
that during the night in question, certain stage-ho~.ses, ~ ~ l i i c h  
were kept there, were taken out, and the upper part of the 
door was found open next nion~ing, it was a fair inference 
that the horse of the plaintiff made his escape in cc~nsequence 
of those acts, and lie had a right to the instruction of the Court, 
as to whether that was not negligence in the def'endant. I t  
was the opinion of his Honor, and in that opinion we concur, 
that, sapposing the stage-drirer had taken out his horses and 
left the door open, it was such negligence as made the owner 
of the stable responsible. W h y ?  Because, if he permitted 
other horses to be kept in the same stable, wit11 a common 
door, with that of the plaintiff, and to be taken out during the 
night, i t  was his duty to have had an agent or servant there, to 
see that the door was properly closed, so as to prevent other 
horses from getting out and escaping. I t  seems to us, that 
the same reason applies, with precisely the same force, whe- 
ther the plaintiffs horse got out at tlle time when the stage 
horses arere carried out, or afterwards. If tlie defendant 
trusted to the stage-driver to take out his horses, and to see 
that none others should get out, then the driver, who was, 
puoad hoe, the servant of the defendant, was guilty of neglect, 
either in permitting the plaintiff's horse to go out with his, or 
in leaving tlie door open, by means of which he escaped af- 
terwards ; and for that neglect the defendant was responsible. 
There was certainly ap r ima  facie case of a want of ordinary 
care in keeping the plaintiff's horse, which required an expla- 



DECEMBER TERM, 1858. 153 

Cross v. Long. 

nation fi-orn the defendant, and we cannot find the explana- 
nation, in any circumstance, which was proved a t  the trial. 
The judgnient iilust be reversed, and a venire clenovo awarded. 

PER CURIAM, Judgment reversed. 

JOHN J. CROSS AND WIFE v. JOHN M. LONG. 

A receipt, not under seal, given by the obligee of a bond contemporaneously, 
with its execution, setting iorth that such bond was given for a third per- 
son's account, and if the latter was not collected, the bond was to be re- 
turned, was Held not to be evidence that the bond was delivered as an 
escrow, and did not amount to a defeasance. 

ACTION of DEBT, tried before XANLP, Judge, at the last Fall 
Term of Cabarrns Superior Court. 

The action is debt on a single bill, nnder seal, for $180,00, 
dated January l?th, 1853, and pagaLle one day after date, 
which was given bp the defendant to the f en~e  plaintiff, when 
sole : Pleas, that the boud was delivered as an escrow; and 
that it was delivered an a condition, which had not been per- 
formed. In  support of the issae, the defendant offered in evi- 
dence a written instrnment, given to him by the ferne, of 
which the following is a copy : " Received of J. N. Long a 
note for one liundred and eighty dollars, for D. F. ~ o n g ' s  ac- 
connt; and if J. M. Long does not succeed in getting the 
amount of said note from D. 3'. Long, the note is to be retnrn- 
ed to J. M. Long. January 17t11, 1853. " Signed," " Mary 
M. Henderson." This evidence was objected to on the part 
of the plaintiff, but it was received by the Court; and the jury 
was thereupon instructed, that as the plaintiffs had given no 
evidence, that the defeiidant had collected any funds from D, 
F. Long, the defendant was entitled to a verdict, which was 
rendered, and from the judgment the plaintiffs appealed. 

R. Barrin,ger, for the plaintiffs. 
Jones and TVilson, for the defendant. 
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RUFFIN, J. The bond was delivered to tlie party herself, 
and, therefore, conld not be an escrow. Nor was the instru- 
ment executed b y  her a defeasance, as it was not under seal, 
I t  was, therefbre, only a collateral agreement in writing, but 
still in par01 ; and conseqoently, i t  conld not control the abso- 
lute terms of tlie bond, so as to introduce a condition, as a 
part of it ; TVaZtws v. TTrcdtt?rs, 11 Ire. 145. Indeed, this in- 
strnment does not pu rpo~ t  to speak as a condition, on wliich 
tlie bond mas to be void ; but is a collateral promise, merely, 
from the obligee in a certain event, to return or deliver up the 
bond, or note, as it is called. It was, therefore, improperly 
received in evidence, and also improperly construed. 

PER Cvlz~aar, Judgment reversed, and a verzire de novo. 

SALLIE GRIFFIN v. GEORGE W. HINSON el al. 

A judgment by default upon a. specialty, for the want of a plea, entered by 
the clerk in Court, upon his calculation of interest, was Held to be an of- 
fice judgment, and that the Court possessed the power to correct a mistake 
in the clerk's calculation of interest, a t  any t h e ,  upon motion. 

3fo.rror; to coirect a judgment, h e a d  before SEEPHERD, J., 
a t  the last S~lperior Court of Pasqnotanlr. 

The suit in which the judgment in  question was entered, 
had been returned to tho County Court of Pasquotank, at the 
trial term of ml~icli Court, the defendants' pleas were with- 
drawn, and a judgment final by default was taken ;( whereup- 
on the def'en&nts appealed to the Saperior C O L I ~ ~ .  

111 tlie Superior Court, the ca lm being reacliecl for trial, 
the Judge directed the clerk to make the calculation of inter- 
est, and to enter up  judgment according to his calculation, 
\vliich he did. Upon liotice given, the plaintiff's counsel 
moved, at the Fall Term, 1858, to amend the record as to the 
alnourit of tlie judgment, alleging that the calculation of in- 



DEOZMBER TERM, 1858. 155 

Griffin s. Hiuson. 

terest was erroneous, being for too small a sum, the Court de- 
clined to allow the correction, for the want of power, being of 
opinion that the judgnient was a regular one, and not a mere 
&ce jndgment. From this judgment, the plaintiff appealed 
to the Supreme Court. 

Pool, for the plaintiff. 
Bi~zes ,  for the defendants. 

BATTLE, J. The transcript of the record of the suit, in 
which the judgment was entered, which the plaintiff seeks to 
have amended, shows that the action was debt upon a spe- 
cialty ; that the pleas, which had been entered, were with- 
drawn in the County Court, where the snit had been com- 
menced, and that the clerk entered up a jndgment by default, 
according to specialty filed, for $1273, with interest from the 
15th March, 1855, and for costs ; tliat upon an appeal to the 
Superior Court, there being no pleas, judgwent of tlie Cowt 
mas given, "tliat the plaintiff do recover against the defend- 
ants $1273 principal, and $26,48 interest, and for costs to be 
taxed by the clerk." This jndgment was, of course, one by 
defanlt for want of a plea, and was entered Ly the clerk, who 
calculated the interest due by law on tlie specialty, without a 
writ of enquiry, and inclndecl the amount in the final judg- 
ment, as he mas autliorised to do by 91 sec. of 31 ch. of Itev. 
Code. A jodgment thns rendered, must be regarded as an 
office one, because the clerk is directed by the act, to which we 
have referred, to calcnlate the interest due on the specialty 
sued on, without a writ of enquiry,and the amount thus ascer- 
tained is to be included in the final judgment. There was no 
actual adjudication of the Court as tothc amount of the interest, 
and if the clerk make a mistalre in his calc~ilation, the Court 
nlways possesses the power to correct a judgment at any time 
npon being ~atisfactorily informed of the existence of the error. 
The subject has been so often before this Court, and been so 

\ fully discussed, and the power of the @urt to amend such 
judgtnents, has been so firmly settled, that we shall add notll- 
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ing more, except to refer to the cases of Ttrinshw v. Anderson, 
3 Dev. and Bat. Rep. 13 ; Belzder v. Askew, 3 Dev. Rep. 149; 
%Tilliam v. Beasley, 13 Ire. Rep. 112 ; Powell v. Jo~l ing,  

2 Jones' Rep. 400. 
IIis Honor, in the Conrt below, admitted that if the j n d g  

ment were an office one, he had ,the power to permit the 
amendnient to be made, and his error consisted in supposing 
that it was a regular judgment entered up according to the 
course of'the Clourt; the distinction between which and an of- 
fice judgment, will be found to be clearly pointed out in the 
cases to which we have referred. The judgment of the Snpe- 
rior Conrt inmt be reversed, and this must be certified to that 
Court, in order that the amendment may be made, if the Court 
be satisfied that the alleged error exists. 

PER C~RIAM, Judgment rerersed. 

I WILLIAM BOOKFIELD v. JONATHAN STANTOX. 

I n  an action to try the right of a person of color to his freedom, where the 
question was, whether the maternal grand-mother and mother had, or had 
not, for a long time been treated and regarded as free, it was Held that a 
bill of sale for the plaintiff, their descendant, was not material; but that an 
attachment levied upon the grand-mother was pertinent and proper evi- 
dence. 

A presumption arises from the fact, of a person's being black, that lie is a 
slave. 

Where a person was born free, no length of illegal and usurped dominion over 
him, can make h ~ m  a slave. 

Tfrhere it was found that the maternal grand-mother and mother of the 
plaintiff had once been slaves, but for thirty years, and more, had been re- 
garded and treated as free persons, it was Held to be proper for the Court 
to  instruct the jury, that they ought to infer their emancipation in some 
mode prescribed by lam. 

T~~ESPASS v i  et armis and false imprisonment, tried before 
KEATH, J., at the last Fall Term of Graven Superior Court. 
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The action was brought to try the right of the plaintiff to 
his freedom, and it was adrnitted that he was in the possession 
and under the control of the defendant, who claimed him as 
his slave ; and i t  mas admitted, further, that the plaintiff was 
black. The plaintiff introduced evidence to show, that for 
thirty years, and more, prior to his birth, his mother and his 
maternal glmd-mother were known, recognised and adrnitted 
to be free persons of color, and had generally passed and acted 
as such ; that they were generally known as the %&liim ne- 
groes; that his mother, as a free person of color, removed 
from the county of Carteret to Hyde, and lived there as such. 
She mas repnted there to be the wife of a slave, but lived to 
herself, and was controlled by no one. There was other testi- 
mony of this kind, which it was not deemed necessary to state. 

The defendant introduced evidence, tending to show, that 
the mother and maternal grand-mother were claimed and 
trested as slaves. Among other things, he offered in evidence 
an attachment in Behalf of one Elijah Cannady, against John 
RiIcKim, issued against him as an inhabitant of another State, 
returnable to the County Court of Carteret, which was re- 
turned levied npon a negro woman, named Beck, and her 
children, Fan and Olly, at September Term, 1809. The re- 
cord shows no further proceeding upon this attachment, but 
on the execution docket of that term, in the column of " sher- 
iff's returns," is the following memorandum : " Owen Stanton 
paid the judgment and cost to the plaintiff, and the plaintiff 
paid me the cost." This evidence was objected to by the 
plaintiff, and ruled ont by the Conrt. The defendant except- 
ed. The defendant also offered in evidence a bill of sale for 
the plaintiff, to ahow that he had been regarded as a slave, 
which was rejected by the Court. Defenclant again excepted. 

The Court charged the jury : 
First. That a presnnption arose from the plaintiff's color, 

(being black,) that he was a slave, and it was a questiou of 
fact, for thcm to say, whether this presumption was met and 
overcome by the other evidence in the cause. 

Secondly. That no length of illegal and usurped dominion 
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over the plaintiff, would make him a slave, if he was born free. 
Thirdly. That if they found, from the evidence, that the 

maternal grand-mother and mother of the plaintiff, never were 
slaves, and that the plaintiff was born free, he was entitled to 
recover. 

Fonrthly. That if, from the evidence, they fonnd the ma- 
ternal grand-mother and the nlother, were once slaves, but, 
for thirty years and more, had passed, were recognisecl, known 
and repnted to be free persons of color, they might, and ought 
to infer, that these persons had been emancipated and set 
free by some mode recognised by the law. To this charge, 
the defendant also excepted. 

Verdict for the plaintiff. Judgment. Appeal by the de- 
fendant. 

JIciRae and Elicb6urd, for plaintiff. 
J. W. Bryan,  Donne21 arid Huughtort, for defendant. 

BATTLE, J. The exception to the charge of his Honor in the 
Court below, is certainly without foundation. The instruction 
given to the jury, upon the effect of the testimony, was clear, 
explicit, and in accordance with repeated adjudications of this 
Court. See Jarman v. Numphrey, decided at the present 
term, ante 25, and the cases therein referred to. 

The objection to the bill of sale for the plaintiff, offered by 
the defendant, to show that he had been regarded and treated 
as a slave, was properly sustained by the Court. The plain- 
tiff had put his claim to freedom, upon the ground, that he 
was born free, and to prove that fact, he had offered testimo- 
ny to show, that his mother and his maternal grand-mother 
had, for upwards of thirty years prior to his birth, "been 
known, recoguised and admitted to be free persons of color, 
and had been generally reputed to be, and had passed and 
acted as such.'? If, then, the freedom of the plaintiff's moth- 
er were established at the time of his birth, the bill of sale for 
him, could not have the effect to prove him to be a slave, and 
on the contrary, if the mother was not free, i t  was not inaist- 
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ed that the plaintiff could be so, and the bill of sale was to- 
tally immaterial ; so that, in either event, i t  was irrelevant, 
and, therefore, properly excluded. 

W e  regret that we cannot say the same of the attachment 
against McIGm, wllich was issued in 1809, and levied by the 
sheriff of Carteret county, upon the plaintiff's grand-mother, 
which was offered by the defendant to show, that she was 
then regarded and treated as a slave. This evidence was of- 
fered, in connection with other circumstances, in reply to the 
testimony of the plaintiff, as to the reputation and treatment 
of his mother and grandmother as free persons of color, and 
was relied upon by the defendant to rebut the presumption 
arising therefrom. I t  was an act done in the course of a ju- 
dicial proceeding, within less than thirty years before the 
plaintiff's birth, tending to show that his grand-mother was 
not, a t  that time, regarded as a free person. I t  was not at all 
conclusive of that fact, and of itself, may have been very 
slight evidence of it, but i t  was a circumstance proper to be 
considered by the jury, in connection with other circumstan- 
ces, tending to throw light upon the question then before 
them ; and it was error in the Judge to withhold it from them. 
The judgment must be reversed, and a venire cle novo. 

PER CURIAM, Judgment reversed. 

Doe on, the demise of CHARLES IIARDIN v. WM. BARRETT et a1 

An unregistered deed is color of title, under which, a possession for seven 
years, will bar the entry of the owner. 

Whether reputation, or hearsay, from a dead person is admissible, to estab- 
lish the time of the birth or marriage of a persore Quwe? 

ACTION of EJECTMENT, tried before SAUNDERS, J., a t  the last 
Superior Court of Noore county. 

The premises were granted to Charles Shearing in 1'787, and 
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he soon after died, leaving several children, of vhoni a daugh- 
ter, Kancy, was one. She soon afterwards intermarried with 
one Hardin, and they had issue, the lessor of the plaintiff', and 
died in 1846. The present action was brought on 1st of June, 
1854. The clefendant ,relied on the statute of limitations; and 
in support of his defense, gave evidence that, for forty or fifty 
rears before the death of Hardin and his wife, the premises 
were in the continued, actual possession of divers persons, 
clahning under deeds to them, which were read in evidence. 

The plaintiff then called a witness who stated, that he did not 
linow the age of Nancy Shearing at her marriage, but that he 
had heard his father, now dead, say that she married young ; 
and that his father was related to the Shearings, but that he 
did not know how near. This evidence was objected to by 
tlle defendant, but admitted by the Conrt. 

The defendants then gave further evidence, that at the dent11 
of Hardin and wife, defendant Bamett, was in possession of 
the premises, and Iiad so continued ever since, and he offered 
in evidence, as color of title, a deed of bargain and sale to 
himself in fee, which had not been registered. The reading 
of this deed, to the jury, was objected to on the part of the 
$aintifl, because it  mas unl.egistered ; but it was received, 
and a verdict taken for :he plaintiff, subject to tile opinion of 
the Coulqt, whether the deed to the defendant was color of 
title or not. 

The Court being afterwards of opinion that it was not color 
of title, gave judgment on the rerdiet, and the defendants 
appealed. 

J. 12, Bryafi and Strange, for plaintiff. 
h7elly and Ilcughton, for defendants. 

RUFFIN, J. The Court is not aware of any case, or rule of 
evidence, on which reputation or hearsay from a dead person 
is admissible, to establish the time of the birth or marriage of 
a person, and is much inclined not to establish another excep- 
tion to the law of evidence, which will let i t  in. In this case, 
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however, i t  is not material; because, in the first place, the 
father of the witness did not state Mrs. Shearing to have been 
an infant at her marriage, but only indefinitely, that she 
was young; and, in the next place, because the defendant 
did not show a possession, beginning prior to her marriage- 
the forty or fifty years going back only to 1806 or 1796, while 
her marriage was soon after the death of her father in 1787. 

It is, perhaps, well that the case has come up on the other 
point, as it is one of consequence, which, it seems from this 
decision, is not deemed settled, and ought to be. The terms 
" colorable title,"are introduced into our statute-book in the 
act of 1791, " for quieting ancient titles, and limiting the claim 
of the State." I t  is not there, or elsewhere defined, and, was, 
no doubt, used there in the same sense, in which the courts 
had applied it in the construction of the act of 1715 ; as the 
recitals in the preambles of the two acts are much the same; 
As it is thus left undefined by the Legislature, while it is of 
the utmost importance, as it concerns the quieting of posses- 
sions, and titles to land, the dnty becomes more imperative to 
adhere to judicial determinations, that a particular document, 
or one of a particular kind, is, or is not color of title. Origi- 
nally, i t  was a point on which there might be mnch diversity 
of opinion, and distinguished Judges have had difficulties on 
it. Hence, when a decision is once made, it is so mnch gain- 
ed, and, for the sake of the certainty of the law, upon a sub- 
ject so essential, its authority ought not afterwards to be qnes- 
tioned. In the case of Cumpbell v. iVcArthur, 2 IIawks' Rep. 
33, it was held by this Court, that an unregistered deed was 
color of title. Chief Justice TAYLOR, gives no reason for it, 
saying, only, that it had been so held. In that assertion he 
was certainly correct; for at that time, and for some years 
before, that was the received law on the circuit. As far as this 
Court is advised, it has not been donbted since, up to this case. 
On the contrary, it has been assumed incidentally on several 
occasions as settled l a w ;  as in Chastail.~ v. Phillips, 11 Ire. 
Rep. 255 ; not to mention others. Why should it uot be ? An 
uuregistered deed, i t  is true, does not constitute a perfect title, 

11 
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and cannot be read without proof of its execution, as a register- 
ed one may. Bnt i t  is not altogether inefficacious, but to some 
purposes i t  constitutes a title, though an imperfect one. The 
estate of a bargainee, in an unregistered deed, was subject to 
sale, under a $eri facias, before the act of 1812; Price v. XyEes, 
1 Hawks' Rep. 87. If the bargainee die before registration, 
yet his wife is dowable of the land, upon a subsequent regis- 
tration ; and the deed of the husband, registered after his death, 
defeats her dower ; Norwood v. iMorrow, 4 Dev. and Bat. 442. 
Such a deed shows the nature of the possession, taken under 
it, to be adverse, just as mnch as if it were registered, and if 
the possesion be continued seven years, it affords evidence of 
its character, sufficiently notorious, to put the owner to his 
action. Then both, upon the force of the authorities, and their 
correctness, the Court holds that an unregistered deed is color 
of title, under which a possession for seven years, bars the en- 
try of the owner. 

PER CURXAM, Judgment reversed. 

ANN PIERCE v. ANTHONY WANETT. 

Where, there was an order to take the private examination of a feme covert, and 
the probate of the deed as to the husband, by a subscribing witness and a 
commission, and its return, certifying that they, the commissioners, had taken 
the privy examination, and that the wife had declared the deed was 
of her own free will and consent, and without any compulsion on the part 
of her husband, and an order of ,registration, all appearing to have been 
done on the first day of a court, it was Held that it would be taken that 
proof of the deed, as to the husband, occurred before the order and com- 
mission for examining the wife-especially as the commission recited that 
the deed had been proved; and that the probate and privy examination 
were sufficient. 

This case is distinguished from Burgess V. TVilson, 2 Dev. Rep. 306. T h e m  
of Joyner v. Faulcon, 2 Ire. Eq. Rep. 386, cited and approved. 

ACTION of EJECTMENT, tried before PERSON, J., at the Special 
Term (January, 1858,) of New-Hanover Superior Court. 
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The lessor of the plaintiff claimed title to an undivided sixth 
part of the premises against the defendant, by estoppel, as 
one of the heirs-at-law of Abraham Golding. She proved a 
demand of the defendant before suit, To establish her pedi- 
gree, she offered the depositions of Ann McDonald and 
others, taken in Baltimore, Maryland. They were objected Go 
by the defendant as incompetent, upon the ground, that the 
commission, under which they were taken, had been issued 
in  blank, by the clerk, in respect to the name of the commis- 
sioner, and had been filled up after ic left this State. The 
Court allowed the deposition to be read, and the defendant 
excepted. These depositions proved, that Ann Pierce is one 
of the heirs-at-law of Abraham Golding. 

The plaintiff also offered in evidence the deposition of Pe- 
ter Pierce, which was taken in a former and different suit, be- 
tween the same parties, about the same premises, this depo- 
sition was objected to by the defendant; and on being allowed 
by the Court, he again excepted. The plaintiff offered in 
evidence, a duly certified copy from the register's office, of a 
deed from James Marshall to Abraham Golding, dated the 
4th of December, 1813. This deed was objected to, upon the 
ground, that it had never been proved, but the Court allowed 
it, and the defendant again excepted. Other deeds were of- 
fered to make out the title of the plaintiff's lessor, and proof 
was adduced, that Ann Pierce is the daughter of Peter Pierce 
and his wife Sarah, the latter of whom, was one of the heirs- 
at-law of Abraham Golding, and that both the parents of the 
said Ann, are now dead ; but i t  is not deemed material to 
dwell more at length upon the evidences of the plaintiff's title, 
inasmuch as the case, before the Court, is made to turn upon 
the validity of the defendant's title. 

The defendant offered in evidence a deed, purporting to be 
made by Peter Pierce and Sarah his wife, to Samuel Potter, 
which was objected to, upon the ground, that it had not been 
proven according to the requirements of our statutes, upon 
the subject of the deeds of married women. This objection 
was sustained by the Court, and the defendant excepted. The 
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deed purports to be witnessed by J. McColl and David Jones, 
and attached to, and upon, the back of the sitme, are the fol- 
lowing certificates : 

" State of North Carolina, 
New-Hanover County, 1 August Term, 1818. 

" Ordered that John ~ c ~ o l l a u d  David Jones, be appoint- 
ed to take the private examination of Sarah Pierce, wife of 
Peter Pierce, touching her free execution of a deed, executed 
by them to Samuel Potter, dated 21st of July, 1818. 

A true copy from the minutes. 
Witness, 

THOMAS F. DAVIS, C17k.," 
" State of North Carolina, New-I'Ianover County : 

'L To John McColl and David Jones, Esquires, greeting : 
Whereas, Samuel Potter produced a deed of conveyance, 
made to him from Peter Pierce and Sarah his wife, of certain 
property of land, lying and being in the county of New-Ran- 
over, arid State of North Carolina, and procured the same to 
be proved in the County Conrt of Pleas and Quarter Sessions 
of our said county of New-IIanover, and i t  being represented 
to our said Court, that the said Sarah cannot travel to the 
said County Conrt of Pleas and Quarter Sessions of our 
said county of New-IIanover, to be privily examined as 
to her free consent in executing the said conveyance : Know 
ye ! that we, in confidence of your prudence and fidelity, have 
appointed yon, and by these presents do give unto you, or 
any two of you, full power and authority to take the private 
examination of the said Sarah, concerning her free consent in 
executing the said conveyance ; and, therefore, we command 
you, or any two of you, that at such certain day and place as 
you shall think fit, you go to the said Sarah, if she cannot 
conveniently come to you, and privily, and apart from her 
husband, examine the said Sarah, whether she executed the 
said conveyance freely, and of her own accord, without fear 
or cornpnlsion of the said Peter, her husband; and the ex- 
amination being distinctly and plainly written on the said 
deed, or on some paper annexed thereto, and, when you have 
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so taken, the said examination, you are to send the same, 
closed up under the seals of you, or any two of yon, together 
with this ~ r i t ,  unto onr said County Court of Pleas and Qnar- 
ter Sessions, to be held for the County of New-Hanorer, on 
the 2nd rnonday of August, in the 42d year of Independence. 
Witness, Thomas F. Davis, clerk of onr said Court, at office, 
this the 10th day of August, A. D. 1818," 

On the Back of the deed is the following certificate : 
" State of North Carolina, Wilniington : 

" We certify, that xve examined Sarah Pierce, whose sig- 
nature is to this instrument, separate and apart from her hus- 
band, Peter Pierce, and she declares that she had signed it 
of her own free will and consent, and without any compulsion 
on the part of her husband, in witness whereof we have set 
our hands and seals. 

DAVID JONES, J. P. [seal.] 
J. MACCOLL, J. P. [seal.]" 

The certified copy of the order of the Court, at August 
Term, 1818, appointing John MacColl and David Jones, to 
take the private examination of Sarah Pierce, wife of Peter 
Pierce, is upon a piece of paper attached to the deed ; and 
upon the back of this certified copy of the order of the Conrh 
is the following probate and registration, to wit : 
" North Carolina, Connty Court, August Term, 

Kew Hanover County. 1818. 
" The execution of this deed was proved by John MacColl, 

sul?scribing witness, and ordered for registration. 
THOMAS F. DAVIS, Cl'k." 

" Registered in the records of New-Hanover county. Book 
2, page 249. WM. M. SYITLT, Reg'r." 

The certificate of the clerk of New-I-Ianover Coanty. Court 
states that the following entry appears of the minutes of his 
ofice : 
" State of North Carolina : 
"At  a Court of Pleas and Quarter Sessions, begun and held 

f o r  the county of New-Hanover, at the court-house in Wil- 
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mington, on Monday, the 10th day of August, A. D. 1818, 
and in the 42nd year of Independence. 

" The Court was opened with the usual proclamations. 
" Present, the Wow,liipfal, 

L' Edward St. George, Robert Henry. 
" Robert Hendry. ' 

" The following order was passed at tliie Term : 
" Ordered that John MacColl and David Jones, be appoint- 

"ed to take the private examination of Sarah Pierce, wife of 
" Peter Pierce, respecting the execution of a deed, signed by 
" by thern to S a r r ~ ~ e l  Potter, dated 21st of July, 1818." 

" A  deed from Peter and Sarah Pierce to Samuel Potter, 
p o r e d  by J. I\lacColl." 

Verdict and judgment for the plaintiff. Appeal by def't. 

J. I?. B ~ r y a n ,  for the plaintiff. 
11: A. W r i y l ~ t ,  2. G. IlaywooCI) Fowle and London for def't. 

EATTLE, J. In his bill of exceptions, the defendant has as- 
signed two errors, upon one, or both of ~llhich, he seeks to 
have tlie judgment reversed, and s new trial granted. The 
second alleged error is, in our opinion, well founded, and as 
it is fatal to the plaintiff's action, it is unnecessary for us to 
consider tlie first, at  all. 

the case, between the same parties, and involving 
the qnestion of title to the same lot of land, was before this 
Court at December Term, 1849, (see 10th Ire. Rep. p. 446,) 
i t  was said that, " with respect to the deed from Pierce and 
wife, the fiicte do rlot appear, with sufficient distinctness, to 
autlioriso tlle Court to form a satisfactory or positive opinion." 
It was intimated, however, that, as the case then stood, the 
deed in question, was ineffectual to pass the title of the wife, 
" for the want of a due acknowledgment and a privy examin- 
ation ;" but as the cause was decided on another ground, this 
point was not definitively passed upon. The facts in relation 
to tlie deed are now more fully stated, which enables us to 
decide tlie case upon its merits. The main objection to 
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the authenticity of the instrument, as the deed of the wife, is, 
that the order for taking her privy examination, was made 
before the deed was proved in Conrt, and therefore, there was 
no authority vested in the Court, at the time, to make the or- 
der ; and in support of this objection, the leading case of Bwr- 
gem v. Wilson, 2 Dev. Rep. 366, is relied npon. 

The records of the Connty Court of New-Hanover, at Au- 
gust Term, 1818, exhibit the following entries : " Ordered 
that John McColl and David Jones, be appointed to take the 
private examination of Sarah Pierce, wife of Peter Pierce, 
respecting the execution of a deed, signed by them to Samuel 
Potter, dated 21st July, 1818." 

" A deed from Peter ahd Sarah Pierce to Samuel Pottel; 
proven by J. McColl." - 

,4 certified copy of the above recited order, for taking the 
I private examination of the feme grantor was attached to the 

deed, and on the back of this, a.as the following certificate by 
, the clerk, of the probate and order for registration : "The 

execution of this deed was proved by John McColl, subscrib- 
ing witness, and ordered for registration." There was endors- 
ed upon the deed, itself, a commission, in the prescribed form, 
issued by the clerk, and directed to John McColl and David 
Jones, Esqnires, and commanding them to take the private 
examination of the wife, kc. This cornmission contained a 
recital among others, that the grantee had procured the deed 
to be proved in the County Court ; and also, that it was rep- 
resented to the Conrt, that the feme could not travel to the 
Court. Following this, there was an endorsement npon the 
deed of the certificates of the jnstices, i~nder their hands and 
seals, that they had taken the privy examination of the wife, 
upon which she declared, that she had signed the deed " of 
her own free will and consent, and withont any compulsion 
on the part of her husband." All this appears to have been 
done at the same term of the Court, and on the same day of 
the term ; for the date giveu, is that of the 10th of August, 
1818, tlie dag on which the commission was issued, and also 
the day on which the Court was opened and held. It is con- 
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tended that the deed was proved after the order was made, 
because the entry of the probate follows the entry of the or- 
der for the appointment of the justices to take the privy ex- 
amination, on the minutes of the Court ; and also, because it 
is endorsed on the back of the paper annexed to the deed, on 
which mas written a ce~$ifiecl copy of the order. W e  do not 
think that this is sufficient evidence of the fact, that the pro- 
bate was made after the order, instead of before it, as the law 
required ; on the contrary, me regard it as one continuing 
transaction, done at the same time, and to be supported upon 
the same principle that a certificate of a Judge of the Superi- 
or Court was held good in the case of Joyp~er v. FauZcon, 
2 Ired. Eq. Reports 886. There, the certificate was as follows : 
"State of North Carolina, Ralifbx county. F a n n ~ .  Clanton, 
the wife of Dr. John Clanton, was examined separate and 
apart from her husband, and privily by me, one of the Judges 
of the Superior Court of Law and Equity, in and for the State 
aforesaid, when she aclinowledged, that she executed the with- 
in deed, freely and voluntaril?, and not by the force or per- 
suasion of her husband or any other person. Henry Wilkes, 
the subscribing witness, came before me, and made oath that 
John T. Clanton and Fanny Glanton, executed the within 
deed for the pnrposes therein contained. Let it be register- 
ed." The Court disposed of the objection, that the probate 
was taken after the yl-ivy examination, i n  a summary manner. 
"This objection (say thej) we hold to be not founded in f'acct 
The certificate states a single transaction. All therein men- 
tioned occurred at the same time. And, therefore, it isimma- 
terial what part of it is first mentioned in the certificate." So, 
we say in this case, that the o d e r  for the private examina- 
tion, and the probate of the deed, were made a t  the same time, 
and formed a part of the same transaction ; and it is immate- 
rial in what order the entries appear npon the minutes of the 
Court. The case of Burgess r. ?$7ilsolz, ubi swpra, presents 
the essential difference that the records of the Court, show- 
ed that the order for appointing a jnstice for taking the 
privy exanhat ion of the wife was made on one day of the 
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term, and that the deed was proved on a subsequent day of 
that term, and that, therefore, the two acts could not have 
been parts of one and the sarne transaction. In  further sup- 
port of this view of the case, it nmy be remarked, that the 
comuiission issued by the clerk, uncler the order of the Court, 
and which bears date the first day of the term, recites tbe fact, 
that the deed had been proved, and we do not perceive any good 
reason why that f'act may not be proved by the commission, 
.as well as the essential fact, that the wife was unable to travel 
to the Court, to be there privately examined ; Xkinner v, 
Ifletcher, 1 Ire. Rep. 313. Taking dl the proceedings togeth- 
er, it appears that every thing, mliicll the law reqaires to be 
done for the protection of mawied women, in the disposition of 
their lands, was observed in this case; to wit: the deed was duly 
proved in open Court by a subscribing witness; it n7as sl~own 
that the wife was unable to travel to the Court; an order was 
made, appointing two justices, to take her privy exaaiination; 
a commission for that purpose was duly issued to them, and 
they returned a certificate, properly authenticated, that they 
had done so ; an order was made for the registration of the 
deed, and it, together ~ i t l i  the certificates, was duly register- 
ed. All this, except the act of' registration, appears aErma- 
tively to have been done at the same term of the County 
Court, and there is nothing to show that it was not done on 
the sarne day of the term. Indeed, from the circumstance, 
that onl;y one date is given to any part of the proceedings, and 
that the first day of the term, we are to presume that all was 
done on that day, and done in the order of tinie required by 
the law to rnake the deed effectnal for the purpose for which 
i t  was intended. Our conclusion is, that Samuel Potter, t l ~ e  
grantee, under whom the defendant claims, acquil~ed a good 
title from Pierce and his wife, Sarah, nnrler the latter of whom, 
the lessor of the plaintiff clairns. The judgment must, there- 
fore, be reversed, and a venire & novo awarded. 

PER CURIAM,, Judgment reversed. 
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BURTON CRAIQE e t  al, flVrs., v. AMANDA NEELY. 

The judgment of either the County or Superior Court, upon the subjec_t of 
legitimation is conclusive ; so that the propriety of it cannot be called in 
question collaterally. 

The Act of 1838, concerning the legitimating of children, did not repeal the 
former legislation on that subject. So, it was Held that a married man, 
notwithstanding such act, could have his issue legitimated, where the mo- 
ther had left the State. 

(Note.-The law is altered by the Revised Code.) 

THIS was a motion before MANLY, J., at the last Fdl Term 
of Rowan Superior Court, to strike the name of the defend- 
ant from the record as one of the caveators, upon the ground, 
that she was not of the next of kin, and, therefore, did not have 
any interest in the suit. 

The only question in the case was, whether the former act 
was repealed by the act of 1835, on the snbject of legitimat- 
ing bastard children. And his Honor being of opinion that 
the said Amanda had not been legitimated, according to the 
requirements of the law, ordered that her name be stricken 
from the record. From which order, the defendant appealed. 

Osbome and Tinston, BY., for plaintiffs. 
Badge?; Boyden and Flewing, for defendant. 

BATTLE, J. The questiol? presented in this case, is, wheth- 
er the defendant, who was born the natural daughter of the 
 plaintiff^' alleged testator! mas ever properly legitimated ac- 
cording to law; for, if she was, then, the order of the Court, 
by vhich her name was stricken from the record as a party 
defendant to the issue of crlevisavif vel nom, was erroneous, and 
ought to be reversed. 

The decree, by virtue of which the defendant claims, that 
she was made legitimate to her reputed father, Solonlon Hall, 
was rendered by the Superior Court of law, for the county of 
Rowan, at the Spring Term, 1842, many years before the Re- 
vised Code went into effect, and the question of the validity 
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of that decree depends on the 8th section of the 12th chapter 
of the Revised Statutes, and the act of 1838, chap. 4. The 
section of the chapter of the Revised Statntes above referred 
to, enacts, "The putative father of any illegitimate child, or 
children, mag apply, by petitiyn in writing, in either the 
county or superior conrt of the county in which such father 
may reside, praying that the said cliild, or children, be declar- 
ed legitimate, and if it shall appear to the said conrt, from 
the oath of said petitioner, and such other evidence as the court 
may reqnire, that the petitioner hath internlarried ~ i t h  the 
mother of the said child or children, or that the nlother is 
dead, or married to another, or lives out of the State, and that 
such petitioner is reputed the father of said child, or chil- 
dren, the said court may thereupon declare and pronounce 
the said child, or cliildlen, legitimated accordingly." The 9th 
section of the act declares what shall be the effect of the legit- 
imation, and the 10th directs the decree to be recorded. I t  
is manifest that tlie act makes no distinction between rnawied 
and single men, but requires that the petitioner, whether mar- 
ried or single, be reputed to be the father of the child or chil- 
dren, whose legitimation is sought. As the petitioner, in the 
present case was, in fact, a married man at the birth of his 
illegitimate child, i t  is conteridcd that the decree, for her le- 
gitimation was void, by the force and effect of the act cf 1835, 
chap. 4, which is entitled " An act to amend an act of the 
Revised Statutes, chapter 12, entitled Bastard Children," and 
which provides as follows : " The putative father of any ille- 
gitimate c l d d  or children, may apply by petition in writing, 
either in the county or superior court, of the county in which 
such fatller may reside, praying that such cliild or children, 
be declared legitinlate. If it  sliall appear to the conrt that 
such petitioner is reputed the father of' such child or children, 
the said court may, thereupon, declare and proxiounce the 
said child or children, legitimated accordingly : Provided, 
that nothing herein contained shall be so construed as to ex- 
tend such legitimatio~i further than is provided in the 9th 
section of tlie above recited ac t :  Provided fq~rthw, that no 
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bastad child or children, whose putative father was married 
a t  the tinie of his, her, or their birth, shall come within the 
prorisions of this act." 

The counsel for the plaintiffs contend, that the effect of tliis 
act was to supersede entire1 the 8th section of the 12th chap- T 
ter of the Revised Statutes, and thereby irnpliedly to repeal i t ;  
and they then infer, that the decree in favor of the legitima- 
tion of the defendant, obtained by her I-eputed father, w110 
was a nlawied man at the time of her birth, was null arid void. 

The coni~sel for the defendant contend, on the contrary, tliat 
the latter was not R repeal of the former, because they mere 
riot necessarily inconsistent, and that so far frorn intending a 
repeal, the latter act professes to amend the former, and that 
the last p o & o  to the act of 1838, is expressly confined to 
"this act." They contend further, that slipposing that the 
former act was repealed, as to its 8th section, yet, tlie decree 
of legitimation, having been made by a court having joris- 
diction of the subject, and one whose judgment, on that sub- 
ject, cannot be revised, is not liable to be impeached by evi- 
dence, tliat t11e petitioner was a married man a t  the time of 
the birth of his illegitimate child. 

After rnncli reflection, we have come to the conclusion that 
tlie case is with the defendant, upon both the grounds taken 
in the argiament of her counsel. The act of 1838, so far from 
professing to repeal any part of the act contained in the Re- 
vised Statutes, declares, by its title, a purpose to amend it ; 
and the proviso, wliich is supl~osed to have the eff'ect of super- 
seding the 8th section, closes by declaring that the cases, up- 
on which it is to operate, must " come within the provisions 
of tliis act ;" that is, the act of 1838. If there be any case, 
then, upon which the latter act can operate, which is not in- 
cluded in the former, the two acts are not incbnsistent, and 
effect may given to both. The former act provides for four 
cases, in wliich a putative father may legitimate his bastard 
child ; to wit, where he has married the mother, or where she 
is dead;  or where she lives out of the State, or where she 
has riiarried another man. But if the mother were living in 
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the State, unmarried to him, or any other man, then he could 
not legitimate his child, by her, under the former act, yet, he  
could do so under the latter, provided he was not a mar~ied  
man at the time when his illegitimate child was born. That 
instance alone, withont seeking to enquire whether any other 
could be stated, is sufficient to show that the two acts are not 
so inconsistent as to prevent their standing together, and from 
the peculiar pliraseology of the latter act, we are not at liber- 
ty  to construe it to be an implied repeal of the 8th section of 
the former, unless necessity compels us to do so by the utter 
inability to give any other operation to the latter. 

Bot, if we are mistaken in this, we are confident in the 
opinion, that the decree of legitimation in this case, cannot be 
impeached by proof, that the putative father was a married 
man when his child was born. Upon this point, we think that 
the case of S'amyson v. Burgwyn, 3 Dev. and Bat. Rep. 28, to 
which we were referred by the defendant's connsel, is a direct 
and decisive authority. That wits the case of the ernsncipa- 
tion of a slave by the order of the County Court. The law 
conferred upon that court the power to emancipate slaves 
only upon the performance, by them, of meritorious services. 
The plaintiff claimed his freedom, ancl in support of his claim, 
produced a record of the County Court, in which i t  was stated 
that upon the petition'' (of the master) " it  is ordered," (that 
the slave) " he emancipated and set free from slavery." N o  
~neritorions services were mentioned in the order, and it was 
shown that none could dave been performed, as the plaintiff 
was a t  that time, only about two years old, The Court held 
that the silence of the record, as to the meritorious services, 
made no diflerence, ancl that it could not " be impeached by 
presumption or evidence, that the plaintiff had not or could 
not perform them. The acts of a court on a subject within 
its jurisdiction, are presumed to be right ; and that presump- 
tion cannot be contradicted, when the court is one of excln- 
sive jurisdiction, whose judgments are not subject to revision." 
So, in the case before us, either the county or superior court 
had a jurisdiction over the subject of the legitimation of bas- 
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tard children, so far exclusive, that its judgments were not 
subject to revision. The act of the Superior Court of Rowan, 
in making the decree for the legitirnation of the defendant, 
npon the petition of her putative father, must be presuined to 
have been right, and that presumption cannot now be contra- 
dicted. 

The order made in the Court below, must be reversed, and 
this opinion must be certified, to the end, that the Court may 
proceed in the cause according to law. 

PER CURIAN, Order reversed. 

Doe on the demise of SILAS HOBBS et al. w. FREEMAN OUTLAW. 

Where the instructions given by the Court, could not, in any degree, prejudice 
the cause of the exceptant, even if erroneous, it is no ground for a venire 
de novo. 

The fact that a particular line was run by commissioners appointed to divide a 
tract of land among tenants in common, under an order in an ex parta pro- 
ceeding, is evidence against them, and all claiming under them, to prove that 
that is the true line of such tract; being the act of the parties themselves. 

It is competent to prove that a line run in a particular way, will disturb and 
conflict with ancient and well established boundaries of other tracts, in or- 
der to repel the conclusion that it is the true boundary of the land in ques- 
tion. 

\ 

ACTION of ~ E C T M E N T ,  tried before SHEPHERD, J., at the last 
Superior Court of Bertie. 

The land in dispute between the parties, is that included in 
the diagram A, By C, D, E, K, I, H, G, F, the plaintiff con- 
tending that the lines designated by the letters F, G, H, I, K, 
wercthe true lines of his tract, and the defendant insisting on 
those marked by A, B, C, D, E ; and one of the chief ques- 
tions was, whether the beginning corner of the Freeman tract, 
claimed by plaintiff, was at  I, or at  a " pine-stump" at  E, for 
if a t  I, then according to the courses and distances the land 
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in dispute would belong to the plaintiff; but if at the pine- 
stump, (E) then, according to the courses and distances, it 
would not belong to the plaintiff, but to the defendant, whose 
deed called for the lines of the Freeman tract. 

Among various other facts adduced by the plaintiff to es- 
tablish the line, as he claimed it to be, he offered the proceed- 
ings of commissioners, who, in 1825, divided the lands of 
Joshua Rayner (under whom the defendant claimed title,) 
among his heirs-at-law. He  showed that these commissioners 
were all dead. This testimony was objected to, but received by 
by the Court as the declarations of deceased persons. I t  appear- 
ed from these proceedings, that they recognised and reported 
I, H, as the Freeman line. Defendant excepted. There were 
other facts adduced by the plaintiff, to show that I H was the 
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trne line of his tract, wlzich are not pertinent to the questions 
raised. 

The defendant offered several witnesses, whose testimony 
tended to show that the line A, 13, C, D, E, were the true 
boundaries of the Freernan land, and he insisted that this was 
made manifest by beginning at the pine-stump, and reversing 
the lines from the order in which they were originally run. 

The plaintiff offered to prove, that if the survey began at  
the pine-stump and was run in a reversed order, as insisted 
upon by the defendant, it would pass through the fields and 
improvements of adjoining proprietors, which had been for 
many years qnietly enjoyed, whereas, by beginning at I, and 
ruuning in the proper order of the calls, no such conflict would 
oconr. This evidence mas ohjected to by the defendant, but 
the Conrt held it admissible. Defendant excepted. Among 
other positions, (not excepted to,) the Court charged, "that it 
was allowable i n  some cases, to reverse a line in running the 
courses of a boundary of a tract of land, but this could only 
be done, where the means of identification were thereby ren- 
dered more certain than the calls of the deed." 

The defel~dant excepted to this part of his Honor's charge, 
because it was not supported by a state of facts, to which it 
was applicable. 

Verdict and judgment for the plaintiff. Appeal by the 
defendant. 

Winston, Jr., for the plaintiff. 
Barnes, for the defendant. 

BATTLE, J. The first objection, which appears in the de- 
fondant's bill of exceptions is, that the record of the proceed- 
ings in  the exparte suit, f w  the partition of the land of Joshua 
Rttyner, among his heirs-at-law, was admitted, on the part of 
the plaintiff, to show that the line I, H, was one of the divi- 
ding lines between the Freeman land, chimed by the plain- 
tiff, acd the R a p e r  land, p ~ t  of which was claimed by the 
dgfendant. This evidence was received by the Court as the 
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declarations of the con~missioners, who were proved to be 
now dead, as to o qaestion of boundary. The evidence was 
clearly admissible as the declarations and acts of the heirs-at- 
law of Rayner, under and of whom the defendant claimed, 
but it may be doubted whether it was properly admitted np- 
dn the reason assigned for i t  ; becanee the commissioners may 
not have knovn, or professed to have known, any thing about 
the dividing line ; and niny have acted, and probably did act, 
solely upon the information of those, whose land they were 
dividing. As the record ~vas ad~nissible upon a gronnd quite 
as strong as that npon wllich it mas admitted, the defendant 
has no just cause to complain of it. 

The question about reversing the lines of the deed, under 
which the plaintiff claimed, did not arise f o ~  any practical 
purpose, and, therefore, no objection can be founded upon it. 
The real contest between the parties was, whether the begin- 
ning corner of the plaintiff's land was at I, as contended for 
by hiin, or was at the pine-stump, as insisted on by the defend- 
ant. If i t  were the latter, then the locus in quo wonld not be 
within the plaintiff's boundaries, and it is manifest, that such 
would be the result whether, the lines were run by the 
courses and distances in a direct or a reverse order. If the 
former, then it was conceded that the defendaut's cleared field 
was included within the plaintiff's lines. The evidence of 
the respective parties, in relation to these points, was fairly 
submitted by his Honor to the jury, and we cannot discover 
any error in his charge. 

The testimony introduced to show how the lines would run 
from each of the proposed starting points, to wit, the letter I 
and the pine-stump. as delineated on the plat, was clearly 
proper for the purpose of locating the land clainled by the 
plaintiff, and the a~.gument was afair one, that if begun and run 
as contended for by the plaintiff, the lines would not interfere 
with the established boundaries of other adjacent tracts, but 
that it would be otherwise if commenced and run as insisted 
on by the defendant. 
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The defendant having been unable to sustain any of his ob- 
jections to the judgment, it must be affirmed. 

PER CURIAM, Judgment affirmed. 

H. D. BELL v. WILLIAM J. MORRISETT. 

I n  an action for the breach of a warranty of soundness, where the allegation 
was, that the slave labored under a chronic disease, of which he died with- 
in a few months after the sale, it was Held that the declarations of the 
slave ,as to his health and condition, made two months before the sale, and 
a t  longer periods, and that similar declarations made several weeks after 
the sale, were competent. 

A witness, who is not a physician, cannot be asked whether, from his appear- 
ance, he believed a slave in good health. 

ACTION of ASSUMPSIT, tried before DICK, J., at the last Term 
of Camden Superior Court. 

The action is assumpsit, on a par01 warranty of the sound- 
ness of a slave sold to the plaintiff. Upon the trial, on gen- 
eral issue, the plaiiitiff alleged that at the sale, the slave was 
laboring under a chronic disease, which resulted in his death 
six nionths afterwards ; and in order to establish that allega- 
tion, the plaintiff, amongst other evidence, offered to prove 
the declarations of the slave as to his health and condition, 
which were made two mon th  before tlie sale, and at  longer 
periods, and also similar declarations made several weeks af- 
ter the sale. This evidence mas objected to by the defend- 
ant, but admitted by tlie Court. 

The defendant offered a witness, who testified, that a month 
before the sale the slave appeared to be well, and said he was 
then in gnod health. The defendant then asked the witness, 
if, from his appearance, he did not think, he  as in good 
health. The question was objected to, on the ground, that 
the witness was not a physician, and could not give his oyin- 
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ion as to the state of the slave's health, and the Court ruled 
i t  out. 

A verdict was given for the plaintiff, and from which judg- 
ment, the defendant appeded. 

L?rnith,, for the plaintiff. 
Pool  and Jordan, for the defendant. 

RUPFIN, J. Evidence of the natnre of that given on the 
part of the plaintiff, is na tu~a l  evidence on the question of 
the health of the person declaring his symptorns and suffer- 
ings ; and they are admissible from necessity; ILowlhm v. 
TjThite, 9 Ire. Rep. 63. Of course, they are only evidence of the 
condition of the person at  the time they are made. The ob- 
jection taken here, is, that these declarations refer to periods 
too remote from the sale. Bat  they may be, for that reason, 
only the stronger, or better evidence to the point, to wliich 
they were directed, that is, the soundness or unsoundness at  
the time of the warranty. That will depend much on the na- 
ture of the disease. The particular disease in this case, is not 
mentioned, but only that i t  was a chronic disease, which final- 
ly  proved fatal. Now, the longer back such an affection 
may be continuonsly traced, the more convincing will i t  be 
of the existence of the disease a t  the sale, especially when, 
soon after the sale, i t  exhibited itself manifestly again. 

The Court concurs, too, that the question pnt to the defend- 
ant's witness: ought to have been ruled out. The witness had 
already testified to the appearance of the slave, that is, given 
the jury the benefit of his eye-sight as to the state of the health 
of the slave ; and it was not competent for him to give his 
inferences from the appearance of the negro. His opinion was 
worth nothing, because, for the want of skill and science, he 
was not competent to form an opinion, entitled to any con- 
sideration in law ; Lush v. XcDanieZ, 13 Ire. 485, is author- 
ity on both points. 

PER C U ~ A M ,  Judgment affirmed. 
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BOND AND WILLIS v. JAMES B. HILTON. 

I n  an action by two joint owners of a vessel against a captain for negligence 
and delay in making a voyage, it .rvm Held that upon the death of one of 
them, the right to carry on the action survlved to the other plaintiff, and 
that it was a misjoinder to bring in the executor of the deceased partner. 

It was Held further, that as the mkjoinder appeared on the record, it was 
error to order a nonsuit, but that the objection should be taken by demur- 
rer, writ of error, or motion in arrest ofjndgment. 

THIS was an action on the case, tried before DICK, Judge, 
at the Spring Term, 1858, of Washington Superior Court. 

The declaration alleged that the defendant, who vas  a part 
owner, contracted with the other part owners, viz., the plain- 
tiffs, Bond & Willis, to take charge of a vessel and caygo, as 
captain, and rnake a voyage to the West Indies and back, but 
that the defendant managed and conducted the affairs of the 
ship, and made the voyage so negligently, and with so much 
delay, as greatly to injure the plaintiffs. 

The suit was originally instituted by Thomas Bond and E. 
H. Willis, but during its pendency Bond died, and at Fall 
Term, 1854, his executor was made a party plaintiff. On the 
trial of the suit below, the defendant's counsel objected, that 
the action could not be maintained by the executor of Bond. 
The Court reserved this question and submitted the facts to 
the jury, who found for the plaintiffs. 

His Honor, afterwards, upon the point reserved, being of 
opinion with the defendant, ordered the verdict to be set aside, 
and a nonsuit entered, from which the plaintiffs appealed. 

lVinston, Jr., and H. A. Gilliarn, for plaintiffs. 
Rines and Smith, for defendant. 

PEARSON, 0. J. Assuming tlittt Willis and Bond had a 
joint cause of action against the defendant for the injury to 
the vessel and cargo, and that the suit mas properly instituted 
by them jointly, it is clear, that by the death of Bond, accord- 
ing to the common law, Willis was entitled to the entireright 
of action by the jus accrescendi, and the suit would be con- 
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tinned in his name. I t  follows, that the effect of making the 
executor of Bond a party plaintiff, mas to create a rnisjoi?zder, 
which is a fatal defect, unless the law is changed by  statnte. 

The Court is of opinion that the case stands as at comn~on 
lam, and does not come within the operation of any of the 
statutes. 

By the Revised Statutes, chapter. 43, sec. 2, i t  is enacted : 
" I n  all estates, real or personal, the part or share, of any ten- 
ant dying, shall not descend, or go, to the surviving tenant, 
or tenants, but sliall descend, or be vested in tlie heirs, execu- 
tors or admiuistrators, of the tenant so dying, in the same 
manner as estates held by tenancy in common, &c." The 
qnestion is, does the word estates, as used in the statute, in- 
clude a joint chose in action for a tort. 

" Estate" is derived from status, and in its most general 
sense, means position or stauding in respect to the thinw and 
concerns of this world. In  this sense, it includes choses zn ac- 
bion ; IVebb v. Bowler, 5 Jones' Rep. 362 ; P i y p i n  v. 3'11i- 
son, 1 2  11.e. Rep. 61 ; IiurcZZe v. Outlaw, 2 Jones' Eq. 76. 
But it is also used in a much more restricted sense, and'is then 
p u t  in opposition to a chose in action, or mere right, to sig- 
nify soniething which one has in possession, or a v$sted 
~-emaindcr, or reversion without dispute or adverse possession. 
Thns, me say, the estccte is divested and pnt to a mere ~ i g h t  
by a clisseisin or discontinuance ; and so, in Equity, where the 
trust is by agreement of the parties, we say the cestui pui  trust 
has the estata, but  where a decree is necessary, in order to 
consert one into a trustee against his consent, the party has n 
mere ~ i g h t  ; Taylor v. DUZUSO~, 3 Jones Eq. 91 ; Nelson v. 
Hughes, 2 Jones Eq. 33 ; Thoinpson v. Thompson, 2 Jones' 
Rep. 432. 

I t  is evident, from a perusal of the statute, that the word 
estatcs is used in this latter sense. a The part or share of a n y  
tenmt  dying, shall not go to the snrviving tenant or tenants, 
but shall go in tlie same manner as estata held by tenancy in 
common,!' are words strictly appropriate, when applied to 
"estates" wed in this sense, but are out of place when a cllose 
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in action is referred to. One is not a tenant of a chose in ac- 
tion, nor does he  Auld an estate therein. This we beliere is 
the construction that has heretofhre been put on the statnte, 
and we hare  never before heard i t  contended that it ernbrac- 
ed choses in action. 

By  Rev. Stat. cli. 2, see. 1, it is euaeted, '( It s l~al l  be law- 
ful for tlie heirs, executors or adininistrato~x, to carry on every 
snit after the death of eitlier plaintiff or defendant, arid every 
such suit n ~ a y  be proceeded on by appl icat io~~ of tlle lieirs, 
executors, or administrators, of either pa~t~7."  This statute 
was, nbvionslg, intended to prevent the abc~temcnt of a suit 
by the death of the plaintiff or defendant, and, of course, has 
no  application except to cases where an abatement xonld 0th- 
erwise take place. 

The enactments, Rev. Stat. ch. 31, sees. 80, 90, 01, are ex- 
pressly confined to cases where two or more persons are ZiaaZt? 
under joint " obligations, assumptions or agreements," arid 
have no applicatinu to persons who are entitled to a cause of 
action jointly. 011r conclusion is, that the , jus  ucc~escendi  re- 
mains as a t  coinlnon law, and we concuix with his Ilonor in 
respect to the ~nisjoi~zcler, bnt we differ wit11 hiin as to the 
mode in which it must be taken advantage of. T l x  rule is, 
w h e k  the defect appears upon the face of the record, it mnst 
be  talien advantage of by denlnrrer, or motion in arrest of 
jndgment, or writ of error. NTl~ere it does not so appear, and 
isshown upon the trial, by a variance between the aZZegntc/, and 
probata, i t  is a g~ 'onnd of 11011snit; 1 Ch. P le ;~ .  " Parties." 111 
this case, there was 110 viiriance, fhr the allegation is an in- 
jnry to the plaintifh, TVillis and tlie testator of the other plain- 
tiff This was supported by the proof, and the defect was 
ca~ised by ~iinking the executor a party 111aintiK This defect 
v a s  apparent on the record, conseqnently, i t  was ewor to en- 
ter jodgment of nonsuit. The judgment in the Coort below 
is reversed, and this Court, being required to give snch juclg- 
IIIGII~, as on an iaspection of tlie whole record, ought, in IRK, 
to be rendered tlie~eon, E e r .  Stat. ch. 33, see. 6, directs the 
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judgment to be arrested. Neither party v i l l  recover cost. 

PER CURIAX, Judgment arrested. 

Doe on the demise of JANE WARD ed a1 v. STEPHEN WILLIS. 

Land lying between the high and low water lines of the tides of the ocean, or 
a navigable stream, is not subject to private appropriation, under the Acts 
authorising the entry and grant of lauds by the State. 

THIS was an action of EJECTMENT, tried before HEATH, J., a t  
the last Superior Court of Carteret. 

Verdict and judgment for the plaintiff. 
The only facts necessary to the nndesstanding of this case, 

will be found in the opinion of the Court. 

Nz~66ard and J. 'IE Bryan, for plaintiffs. 
Hcwghton,  for defendant. 

RCFFIX, J. The charter of the town of Beaufort, by the 
act of 1854, expressly extends the boundaries of the town to 
low water mark on Core Sound, and vests the land b e h e e n  
Front street and the sound, including that betweell high and 
low water marks, in the conllnissioners of the town, with au- 
thority to lay it off into lots and convey thein in fee simple. 
The lessor of the plaintiff clainls, therefore, under an explicit 
legislative grant, and has a good title, unless the land had 
been divested o ~ i t  of the State by a prior valid grant. The 
question depends, then, on the sufficiency of the patent to the 
defendant of February lStli, 1853. I t  is stated that the pre- 
mises are a part of the shore of the core sound, a navigable 
arm of tlie sea, in which there is a regular ebb and flow of the 
tide daily, and consists of the land between the high and low 
water lines. Sncli land may be granted by the sovereign. I t  
is fnlly established, affirn~atively, in  England; Constable's 
case, 5 Rep. 106 ; a ~ i d  there are several modern caees to the 
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same purpose. Indeed, the plaintiff's title depends on the 
correctness of that position. The enquiry is, therefore, reduc- 
ed to the point whether, in our law, a patent, founded on an 
entry, in the ordinary way, is a legal and sufficient grant, so 
as to give the defendant the better title. The Court is of opin- 
ion that it is not. The acts of 1716 and 1777, in regulating 
entries and surveys, on which to found a grant, provided that 
land, lying on any navigable water, should be surveyed, so 
that tlie water should form one side of the surver, wlietlier 
the water was the sea or a bay, creek or river. In Tc~tunz v. 
Sawyer, 2 Hawks' 226, Judge HENDERSON intimated that those 
provisions could not be considered as prohibiting the entry of 
land covered by navigable waters, but said, nevertheless, that 
i t  was not subject to entry, because, being necessary for pub- 
lic purposes, as colnmon higliways, i t  was to be presumed. not 
to have been within the intention. I t  happened, however, 
that in the revisal of 1836, those parts of tile previous acts were 
omitted, and, therefore, the Court felt bound to hold, in Bart-  
$eZd v. Grimstead, 7 Ire. 139, that entries of land in Curri- 
tuck sound were good, after it ceased to have a tide, or be 
navigable by reason of the closing of tlie inlet, or, rather of 
slich parts of the sound as were frequently not covered by water. 
When tlie oniissions of the Revisal were discovered, in 1846, 
the Legislature, by an act of that year, c. 36, revived the 
provisions omitted, by enacting that entries of land l j ing on 
any navigable water, should be surveyed in such manner, 
that the water should form one side of the survey, and the 
land be laid off back from the water, and proceeded fi~rther 
to enact, that it should not be lawful to enter land covered 
by any navigable sound, river, or creek. That was the law 
in force at the time the defendant's entry was made and his 
grant obtained. It removed the doubt expressed in Tatum v. 
Sawyer, by a positive prohibition of entries of land covered 
by any navigable waters, and it directs land, on such waters, 
to be laid off back from the water, so that the water should 
form one side of the tract. The only point, then, in this case 
is, whether, within the proper construction of the act, this is 
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land covered by a navigable water, or is it land laid off from 
the water. In putting a construction on those terms, we may 
be aided by looking to the common law on this snl)jcct, and 
by considering the purpose of imposing this restraint on the 
right of private entry, by the statute. In England, it is not 
generally necessary to go back to a grant from the Crown, in 
ordcr to show title to land in a subject ; for lands are all oc- 
cupied there, and have been occupied so long, that, if i11 the- 
ory, they once belonged to the sovereign, they are amumed, 
in fact, to belong now to a subject. But to that general rule, 
lands l j ing  between the high and low tides a)-e an exception ; 
and to snch lands a grant must be shomr? at this day, or a pre- 
sumption, ~ l i i c h  supposes a grant. The reason is that the 
sovereign, by prerogative, for the benefit of all his subjects, 
has the dominion of all navigable waters, within his domin- 
ions, and by consequence, the right to the soil covered by 
them. That is not confined to snch portion of the soil as is 
always covered by the water, but comprehends also the shores 
or such land as is between the lines of the ordinary ebb and 
reflax of the tide. So it is laid down in the trdtise De Jurs 
Bar is ,  12, attributed to Lord HALE ; also in Bulstrode v. IIall ,  
1 Sid. 149, and i11 the Attorney General v. Parmeter, 10 
Price, 378. And in Wollrych on Waters, 438, it is said, that 
" this sovereignty of the soil is to be aclinowleclged beyond the 
main ocean ; for the arms of the sea and tidal rivers, are not 
the lessparcels of the maritime empire, because they are more 
confined ; and hence the shore, or territory, between what is 
called high and low water mark, must not be considel-ed as 
less covered by the water, because i t  is periodically affected 
by a reflow." I t  seems, thns, to be clear, that whatever soil is 
a t  any time covered by a navigable water in its natural state 
is deemed to be in the same state as if it were in the bed of 
the water; in other words, that it is all one, n~hetlier it be 
under the channel or be the inargin between the high and low 
water lines. The same public purposes require that, here, as 
in England, the State should reserve lands in that situation 
from private appropriation; and although it may please the 
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Legilatnre to dispose of them by special grant for the promo- 
tion of trade and the growth of a conirnercial town, accessible 
to vessels, it rationally accounts for the restriction upon the 
corn~t~on mode of granting other public land and enables us 
to discover the extent of the restriction imposed, and under- 
stand the terms in wliich it is imposed. Thus considered, i t  
s e e m  to the Court, plainly, that up to high water malk, the 
shore is land covered by water, and consequently is not sub- 
ject to entry. 

PER C u n r q  Jndgment affirmed. 

W9I. C. BLOUNT, et a2 Exr.  v. JOI-I-U NARTEY. 

For words, strictly of covenant, to  be construed into the gmnt of an ease- 
ment in land. without m y  contest t o  force them fiorn thcir ordinary s i p  
niiicstion, is against the science of the law, and the policy of the country. 

ACTION on the CASE, tried before ELLIS, Judge, a t  the Fall  
Term, 1857, of Greene Superior Court. 

The action was brought by Benjamin S. Ed~va~uls ,  who died 
during the pending of the suit, and his executors, tlie plain- 
tiffs were made parties. The declaration was for the obstrnc- 
tion of an easement in a mill, whereby the plaintiff's testator 
was entitled, as he alledged, to grind corn, and to saw, and 
pick cotton, to11 free. The plaintifl's testator and his brother, 
James G. Ed~wrcls,  were tenants in common of the mill, and 
mill seat in question, and tlle former having agwed to sell his 
interest to the latter, a deed was executed by both, bearing 
date 30th of December, 1842, in  which the moiety of tlie 
said Eenjamin, for the consideration of $250, is regularly con- 
veyed to the said James G., his heirs and assigns; then come 
the additions out of ml~ich the question in this case afises : 
"And it is hereby covenccnted and agreed by and between tlle 
said parties, as follows, to-wit : that the said James G. Edvards, 
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his heir-, and assigns, shall, at no time hereafter, be liable to 
any action, snit, claim, or demand, for damages which may 
arise from the overflowing of any part of the lauds of tlie said 
Benjamin S. Edwards which are not contained in this indent- 
ure, which may be occasioned by the erection of the mill-dam 
of the said mill; and the said James G. Edwards doth, for 
himself and heirs, covenant and agree to, arid with the said 
Benjamin S. Eclwards and his heirs, that he, the said Ben- 
jarnin S. Edwards, for liis family, shall and may have the 
privilege of grinding, sawing, and picking cotton, at the afore - 
said Fort Run Mill, toll-free, for his family use ; and further, 
that if he, the said Benjamin S., ~11~111, at any time hereafter, 
settle either of his sons at the Bridge Place, belonging to the 
said Benjamin, that such one of his sons as may be there set- 
tled, shall have and enjoy the privilege of sawing, ,a]-incling, 
and picking cotton, for himself and his family, at the said 
Fort Run Mill, free from toll ; but this privilege is intended 
to extend no further than to such son during his life, and for 
his own family use ; and the said Benjamin S. Edwards doth, 
for himself and his heirs, coyenant and agree, to and with the 
said Jarnes G. Edwards, his heirs, and assigns, that he, the 
said Benjamin S. Edwards, is seized of a good, sure and inde- 
feasible estate, in fee simple, and moiety of said mill, and 
mill-pond, and that he hath good right, and perfect title, to 
convey said moiety to him, the said James G. Edwards, his 
heirs and assigns ; that he will warrant and forever defend all 
and singnlar, the prernises hereby co~iveyecl to Iiirn, the said 
James G. Edwards, his heirs and assigns, and that lie will, at 
any and all times hereafter, when thereunto required by the 
said James G. Edwards, liis heirs and assigns, make, do and 
execute all such other and further acts, deeds and coilvey- 
ances for the better and more perfect assurance of tlie pren~i- 
ws, to the said James G. Edwards, his heirs and assigns, as 
may be required of hinl." Signed, sealed and delivered by 
both parties. 

James G. Edwards died intestate, and his lands descended 
to his children, nrlio, with their mother, petitioned for a sale 
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for jmrtition, which was ordered by the Court of Equity of 
Greene County, and the land and mill aforesaid mere sold, 
under a decree of the Court, to the defendant, John H. I-Iar- 
vey, who refused to permit the said Benjamin S. Edwards to 
use and exercise any privilege of sawing, grinding or picking 
cotton, after he bought it, and it was for such refusal this suit 
is brought. 

The defendant conte~~ded that this was a mere personal 
covenant, and was riot an easement attaching to the corpus of 
the land, but his Ilonor being of a diffwent opinion, so charg- 
ed the jury, who found for the plaintiffs, and after judgment, 
the defendant appealed. 

Bodman, and J. 7E Bryan, for plaintiffs. 
Donl.telZ, for defendant. 

YEARGON, C. J. Benjamin Edwards and James Edwards 
being tenants in common of a mill, Benjamin, for valuable 
consideration, conveyed his moiety to James, in fee. The 
deed is executed by both, and contains this clause: "had  the 
said James dot11 for hi~nself and liis heirs covenant and agree 
to and with the said Benjamin and his heirs, that he, the said 
Benjamin, and his family, shall and may have the privilege 
of grinding, sawing and picking cotton at the mill, toll-free, 
for his f'amily use ; and farther, that if Eenjalnin shall, at  any 
time hereafter, settle either one of his sons a t  the bridge place, 
that such one of his sons as may be there settled, shall hare 
and enjoy the privilege of grinding, saving and picking cot- 
ton for hirnself and his family, free from toll, but this privi- 
lege is intended to extend no further than to such son, during 
liis life, and for his ow11 family use." 

The riglit of action is put on the ground that the legal effect 
of this clause is a grant of the easeme~zt or privilege of grind- 
ing, toll-free, and not a covenal~t, whether merely personal or 
one running with the land. 

The words are strictly those of covenant, and a construc- 
tion converting them into a grant, can only be justified if sup- 
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ported by soni'c direct authority, or very clearly, by "the reason 
of the thing." 

W e  have examined the cnses cited on the argument, and 
do not consider any of them "in point." Besides the words 
"covenant and agree," the word "grant," or son~e  synonj- 
m u s  term, is used in all tlie instruments which are construed 
to be grants, and in respect to leases for years, it may be re- 
marked, that " an agreement to lease," and a lease," differ 
very slightly, not only in the terms necessary to nla.ke them, 
but in legal effect, for a lease is a contract to permit one to 
occupy and take tlie profits of land for some stated time, and 
is perfected by entry; whereas, a covenant to permit one to 
grind at a mill, toll-free, and a ymnt of such an easement, dif- 
fer very widely, both in legal effect and in respect to the per- 
sons and things to vliich it rnay extend. 

The "reason of the thing," so far from supporting the con- 
struction contended for, as i t  seems to us, tends the other way ; 
at all events, it does not preponderate so decidedly as to over- 
come the difficulty of converting mere words of covenant into 
a grant. 

The ~ d e  " ut res mngis .valeat punm per.ent7' has no appli- 
cation. If an instrument cannot operate in the mode wliich, 
from its terms, the parties seem to have intended, under this 
rule, effect is given to i t  by allowing i t  to operate in some 
other mode; for instance, if a deed uses terms of "release 
only," and the relation of the parties does not admit of its 
operation as a release, eEect will be given to it, as a deed of 
a bargain and sale," provided i t  express a valuable con- 
sideration which will create a me, and sets ont the quantity 
of estate intended to be conveyed, together with a description 
of the premises. In  our case, the deed will not perish, but 
will uanil in the mode which, from its ternis, the parties seem 
to have intended, i. e., a covenant. 

The argument that to treat it as a grant will be most bene- 
ficial to tlie vendor, "cuts both ways," for of course i t  would 
be less so to the vendee; and would fetter his estate as a clog 
upon alienation, The parties were brothers, and while the pri- 
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vilege was to be exercised by members of the family, and ami- 
cable relations were kept up, i t  might do, but in the hands of 
a stranger, i t  wo~ild be impracticable. The idea that a stran- 
ger  is to have a right to go to another man's niill, and use his 
m i d ~ i n e r y  for grinding, sawing or picking cotton, is ont of 
the question. KO sensible man could be induced to buy on 
such terms. The argument is against the plaintiff in another 
aspect-that of public policy-as is saidbby Lord BROUGIIAX, in  
Keppel v. Bcciby, 2 Mylne & IKeene 577. " I t  must not be 
supposed that incidents of a novel kind can be devised and 
attached to property at  the fancy or caprice of any owner. I t  
is clearly inconvenient to the science of the law and the pub-  
lic weal that such a latitude should be given. There can be 
no liarnl i11 allowing men the fullest latitude in bindiug them- 
selves and their representatives, that is, their assets, real arid 
personal, to ansryer in danlages for breach of their obligations. 
Tliis tends to no detriment and is a reasonable liberty to bestow; 
bnt  great detriment wonld arise, and much confiision of rights, 
if parties were allowed to invent new modes of holding and 
enjoying real property, and to impress upon their lauds a 
peculiar character which should follow them into all hands, 
however remote." 

The remaining argument, mliich is the one most relied on, 
drawn f'rorn the covenant as to ponding back the water, and 
which, i t  is contended, must be allowed to operate as a grant 
of the easement, is alike inconclusive. The clause is as fol- 
lows: "And i t  is hereby covenanted and agreed by and be- 
tween the said parties, that the said J a n ~ e s ,  his heirs, and 
assigns, shall, at no time hereafter, be liable to any action or 
c l e ~ n ~ n d  for damages which may arise from the overflowing 
of any part of the lands of the said Benjamin, wliich are not 
contained in this indeature, which niay be occasioned by the 
erection or raising of the mill-darn of the said rnill." I n  re- 
spect to the easemerit of overflowing the land as the mill-pond 
then was and had been used, i t  was implied as an incident of 
the grant of the mill, and the covenant v a s  snperfluous. In  
respect to the snpposed right to make the dam higher, 
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and overflow more land, ad libitum, t ~ o  questions of ilonbt- 
ful construction are presented: Was it the intention to 
confer any such right? If so, was a covenant relied on to 
secure its enjoyment, or was a grant intended? One matter 
of doubtful constrnction,can derive but little aid from another. 
The analogy, however, fails, in several respects. I n  tlie cove- 
nant as to overflowing the land, the word " assigns " is used, 
and i t  is likewise used in each of the three covenants, a t  the 
conclusion of the deed, i. e., of seisin, of quiet enjoyment, and 
for further assurance; but it is omitted in the covenant under 
consideration. I t  may be that the word has no legal effect 
upon the covenants where it is used, but i t  sometimes has a 
very important effect. See notes to SPENCER'S case, 1 Smith's 
leading cases 75, and the omission of i t  in one covenant shows 
that the parties considered it, or intended it, to be of a differ- 
ent nature from the covenants in which i t  is used. 

The riglit to overflow more land, may have been considered 
necessary to the full enjoyment of the mill, and bcing con- 
nected with the property, ought to be of like clurktion in time; 
but the privilege of grinding, &c., toll-free, is a thing collat- 
eral, or constituted merely a part of tlie price ; for, by reason 
of it, the vendor was able to take less for tlie mill; and beiug 
collateral, full compensation can be made in damages. This 
view is much strengthened by the fact that the privilege, in 
respect to the son, is expressly for life only, and is impliedly so in 
respect to the vendor, being restricted to the use of h i 8  fa&&. 

'Upon the whole, there is nothing to convince us that the 
parties intended to do more than the terms used import, i. e., 
the one to make, and the other to accept a covenant, for the 
purpose of securing the enjoyment of the limited privilege 
stipulated for; and we are unwilling, by a strained constrnc- 
tion, to produce a consequence " inconvenient to the science 
of the law and the public weal." 

There is error ; judgment reversed, and e e n i ~ e  d e  novo. As 
tlie facts were not contested, it is to be regretted that the case 
was not pnt in a shape for final judgment. 

PER CUBIAM, Judgment reversed. 
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GEORGE 75'. JOSES v. GEORGE McRAY. 

I n  an assumpsit to recover from tlie defendant money, which he had, Isy 
gaming or other unlawful means obtained from the plaintiff's agent, such 
agent is not a competent witness without a release. 

THIS was an action of AS~UMPSIT for money had and receiv- 
ed, tried upon the issue, joined upon the plea of non assump- 
sit ; a t  illaniaiico on tlie last circuit, before his Honor, Judge 
DICK. 

On the trial i t  was alleged by the plaintiff, who resided in 
the State of Virginia, that he liad sent one Iiillinger, as his 
agent, into this State, with horses to sell ; that Killinger sold 
some of them, and had received cash for them to the amount of 
one thousand or twelve hnadred dollars, when he met with the 
defendant, who, finding him intoxicated, got the money from 
him, either by winning it at  cards, or in some other unlawful 
way. I n  order 6 prove these f'acts the plaintiff, amongother 
testimony, offered the deposition of his agent, Xillipger, with- 
out having given him a release. This was ol~jected to by the 
clefentlant, but admitted by tlie Court, and the plaintiff ob- 
tained a verdict. A motion for a new trial was made, upon 
the gronnd of' the allcged imi~roper admission of the deposi- 
tion, ~vllich being overrnled, and jndgnlent given, the defend- 
ant appealed. 

@ruham, HcLenn and Scott, for the plaintiff. 
T. &$in, Jr., for the defendant. 

BATTLE, J. The only question presented is, whether the 
plaintiff's agent, Killinger, was a co~ripetent witness, to prove 
his case, without a release. The authorities on this subject arc 
apparently conflicting, and i t  is difficnlt, if not impossible, to 
reconcile them. The general rule seems to be clear, that tile 
true test of $he i l ~ f e r e s t  of a witness is, that he  will neither gain 
or lose by  the direct legal operation and effect of the judg- 
ment, or that the record will be legal evidence for or against 
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1liln in some other action. I t  intrst be a present, certain an$ 
vested interest, and not one that is uncertain, remote or con- 
tingent ; and if the former, it matters not liow small and mim- 
ute the interest may be, f i ~ r  it is impossible to 1neas1u.e the in- 
fluence wliicli any given interest may exert. See 1 G'reenl. on 
Ev.  sees. 390, 391, and tlie cases there cited. 

In  applying tlle principle of the general rule, Xlr. Greenleaf 
sags, in see. 393, that "~vhero tlie event of the suit, if i t  is 
adverse to the p a l $ -  aclilncing the witness, will render tlte 
latter Ziabla either to a tliird person, or to the party hirnself, 
whether the liability itrises from an express or iiuplied legal 
obligation to iuclemriit:\-, or from an express ov implied con- 
tract to pay moricy upon that c o ~ ~ t i n g e n c j ,  the n itness is in 
like mailner incolnpetent." The anthor admits, ho~vever, 
that tlie cases on this branch of the rule are somewlmt at  vari- 
ance with each otl~el*. In discassing the sul!ject, he says, in 
section 39-1, "Tllus, in an action against the principle for 
damage, occn~ionecl by the neglect or ~ Z ' S C O ~ U C L  qf his c ~ M  

I 0,. seltmwt, t l ~ e  latter is not a competent witness for the de- 
fer~rlant, n itlioat a release; for 11e is in general, liabbe over to 

1 llis inaster or en ip lo~er ,  in a snbseclnent action to refund the 
:t~no:lnt of damages wl~ich tlie latter may have paid. And 

I though the recoid will not be evidence against the agent, to 
establish the fact of nlisconcluct," 'kc., " ~ e t  ; t  w2l a l ~ ~ a y s  be 
adriiissible to sliow the amount of darnages recovered against 
liis eii~ploycr." Again, in section 396, he s u p ,  '"t u ~ a y  seem, 
: ~ t  the f i r a t  view, that wllere the plaintifccdls his o w 1 ~  sercnnt  
or agent to prove an i l ~ j u r j  to his property, while in the care 
:tnd c u s t o d ~  of the se~.r;irit, there could Le no oQjectio11 to tlle 
competency of tlie witness to I)laove nlisconduct in the defend- 
ant, becailse, wliatever lnigllt be the 1.esi11t of the action, the 
I-ecord ~voulcl be no evidence against him in a subsequent ac- 
tion by the plaiutifY; but still the witness is held inadmissi- 
ble, upon the general p r i ~ ~ c i p l e  already mentioned, (in section 
393,) in cases where the master or principal is defendant, 
namely, that a rerdict f'or the master mould place the servant 
or agent in a state of security against any action which cithw- 

13 
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wise the master might bring against him ; to prevent which lie 
is directly interested, to fix the liability on the defendant." 
This doctrine is illustrated by the case, among others, of 
Xoorish v. Foote, 8 Taun. Rep. 454, (4 Eng. C. L. Rep. 164,) 
which v-as an action on the case against the defendant, who 
was the proprietor of a mail-coach, for negligence in driving 
the same against a wagon-horse belonging to the plaintiff, 
whereby the horse was killed. The plaintiff called his wag- 
oner, and examined him without giving hirn a release, to 
prove the negligence of the defendant. Tlie testimony was 
objected to, but admitted, and the l~laintiff had a verdict, 
wherenpon the defendant obtained a rule for betting aside the 
verdict, and liaving a nonsuit entered, the point having been 
reserved a t  the trial. Tlie Court of Comn~on Pleas made the 
rule absolute on the authority of the case of Protheroe v. E'lton, 
decided by Lord KENYON, and reported in Peake's N. P Cas. 
117. GIBBS, C. J., said : " The principle is this, witnesses are 
incompetent where they are directly interested in the event of 
the suit. I t  is perfectly clear that the witness in tlie present 
case was interested in the event of the suit; for if the verdict 
mere to stand, he would be placed in a state of security." 
BURR~W, J., added, "A distinction has been taken between 
~yitnesses for a plaintiff' and witnesses for a dcfendmt ; but it 
would introduce an extreme anomaly in the law if it made 
any dift'erence in cases of this nature, whether a witness was 
called on one side or the other." I11 n note to section 396, 
Mr. Greenleaf cites several other cases to the same effect, 
and, anlong them, Sherman. v. Barnes 1 M. & Rob. 69, in 
which he states, that the same point was so ruled by TINDAL, 
C. J., upon the authority of iKoorish v. Foote, "though he 
seems to have thought otherwise upon principle, and perhaps 
upon better reason." The author closes his relriarks as f'ol- 
lows : " The only clifferelice between the case where the 
master is plaintiff, and where he is defendant, is this-that in 
the latter case, he might claim off tlie servant both tlie dama- 
ges and costs which he might be compelled to pay ; bnt, in 
the former, he could claim only such damages as directly re- 
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sulted f rod  the servant's misconduct, of which the costs of an 
unfounded suit of his own would not con~titnte a part." 

I n  the case before us, no person can help seeing that the 
witness had a direct interest in fixing upon the defendant a 
liability which would place him in a state of security against 
an action of his employer for his palpzble misconduct. If 
the plaintiff can get hi-, money from the defendant, he cannot 
recover it from the witness, but if he fail in his suit against the 
former he may sue the witness, and recover the whole from 
him. I I e  ought not, therefore, to have been examined until 
the plaintiff had executed to him a release. We may con- 
clude by saying that if, upon strict principle, the witness was 
not incompetent, as some of the cases seem to.suppose, yet 
we would unwillingly oppose the current of authorities which 
excludes a witness where, from the pressure of the circum- 
stances under which he would be examined, he would be so 
strongly tempted to commit perjury. See, in further support 
of this doctrine, Allen v. Lacy, Dudley's (Ga.) Rep. 81 referred 
in '5 U. S. Dig. page 963, see. S3, in which i t  was decided, 
that where an agent lost money of his principal, a t  gaming, 
in an  action by the principal against the winner to recover it, 
the agent was not a competent witness for the plaintiff, with- 
out a release from him. 

PER CURIAM, The judgment must be reversed, and a 
venire de novo awarded. 

R. R. SEAWELL v. HENRY BUNCH. 

A presumption ot a deed arising from twenty years adverse possession, will 
not be rebutted by the fact of the heir's being under disability at the death 
of the ancestor, where such lapse of time had begun to run against the an- 
cestor in his life-time. 

THIS was an action of EJECTMENT, tried before ELLIS, J., at 
the last Spring Term of Wake Superior Oourt. 
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The Hon. IEenry Seavell had possession of the land in ques- 
tion for rnore than twe!~ty years, claiming it adversely to all 
other righfs. A t  the expiration of sixteen years of this pos- 
session,. Polly Kntt, who had before that, interrnanxied with 
Aqnilla Knbbard, became the heir at-law of one Robert Kntt, 
and succeeded as such to whatever right the said Robert had 
in the premises, bnt neither the said Aquilla, nor did his wife, 
make any entry, nor Bring any suit fur the land in question, 
before the twenty years adverse possession in Judge Seawell 
had elapsed, but afterwards, they ~nade  a deed of the land in 
question, to the defendant, who made an entry on the premi- 
ses, for which this action is brought. 

The defendant contended chat Polly Hobbard, being .tinder 
coverture, when she succeeded to these rights, the presump- 
tion arising from the lapse of time ceased to run as to her. 
His Honor being of a different opinim, so instrnctecl the juv, 
who rendered a verdict for thc ~ ~ l a i n t i f ,  and froin a judg~nent 
thereon, the defendant appealed. 

i i oore  and Ii. P. Battle, for the plaintiff. 
21 iZle?* and Rogers, for the defendant. 

P ~ a ~ s o x ,  C. J. llThere the title is ont of the State, seven 
years adverse possession, under color of title, or twenty years 
adverse povsession without color, makes a perfect title; in the 
former case, by force of the statule of limitations, and i n  the 
latter, upon the presumption of a deed by the original owner; 
Smith v. Brycm, Busbee's Rep. .180. 

In  our case, IIenry Seawell, and the lessors of the plaintiff, 
\vI10 are his heirs, held adverse possession for more tlml twen- 
ty years. After snch possession 11ad continued for sixteen 
years, Robert Nutt, the originaI owner, died, leaving a sister 
Polly, who was the wife of Aqnilla Ilnbbard, and tinder 
whom the defendant claims, one of his heirs at law. The clues- 
tion is, does the coverture of Mrs. Hubbard rebut the pre- 
sumption of a deed from her ancestor, Robert Nutt, to IIenry 
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Seawell, or, i n  other words, does i t  prevent the presumption 
of a deed froiu being made in respect to her ? 

N o  direct authority u-as cited on the argument ; but from 
analogy, and fkom a consideration of the principle upon which 
such presumptions are made, t h k  Court is  of opinion, that 
tlle presumption did arise, notwithstanding her coverture. 

I n  X e b m e  v. Patr id* ,  1 Jones' Rep. 23, it is held that %a 
right of may was acquired by prescription, although tlie onTn- 
e r  of the laud became m 7 z  C O ? I ~ J O S  before the t m n t y  years 
had run, he bcing sane a t  tlie time i t  eolnrnsnced, and for 
some years afterwards; so in Yeamall  v. Iloz~ston, 3 Jones' 
Eep. 3.16, it is hclcl that; the presumption sf' payment arises 
after tlic expiration of ten years, where the debtor was able to 
pay for ~ o m e  years after the bond was due, although h e  he- 
came insolvent several years before the end of the t0.n years. 

Presu~nptions of the kind we are corwidering, are made on 
tlle grolznd of public policy, in ordcr to disconrage litigation 
on stale demands and to quiet the possession of estate% and 
this policy wonld be in a great degree obstructed, if, after the 
presuniption had colnmenced to arise, i t  was allowed to he 
stopped Irj mine intervening circnn~stmice other tlian an as. 
sertion of the right. Where, a t  ilie t i ~ n e  a supposed right is 
invaded, t l ~ c  party is under disability, as i n  ease of coverture, 
or infancy, it is but a proper indulgence, not to apply the 
principle of policy until thc disability is remored ; for i t  ~eottg 
on the idea that the one party has ospssed himself to the ac- 
tion of the other, wl~ick imprlies an ability to sne. I h t  
where the one party- is exposed to an aet im a t  the colnnlence- 
went, and the other neglects to parsne his reuicdy, a subse- 
quent disabijity cannot be allowed to prevent the principle 
from being carried out, tbr otherwise, i n  a large proportion of 
cases, i t  \i-~u;fcl fail to take effect, and the policy of the law 
would be defeated, either by design or accident ; wltieh cou- 
cession cannot be reasonably claimed, at the expense of tlie 
public, by one who has himself been guilty of laches, or by 
those who claimed to have succecded to his rights. I n  in-  
stanse, suppose a fcme sole, of full. age, is ericted, and before 
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the expiration of twenty years she marries, is i t  reasonable 
that she should, by her own act, avoid the effect of her laches, 
and keep open the question of title, which pnblic policy re- 
quires to be quieted ? and suppose she dies, leaving an infant 
heir ;  must the title still be left open by an accumulation of 
disabilities ? Or suppose, as in our case, the original owner 
noglects to sue for sixteen years, daring all of which time an- 
other has possession of the land, cultivating it as his own, (a 
state of things which cannot well be accounted for otherwise 
than by presuming that the one had a deed from the other,) 
is it reasonable that the presumption which had begun to run, 
should be obstructed by the accident of his death, leaving an 
heir nnder coverture ? 

Our conclnsion, both from analogy and from the "reasou 
of the thing," is, that when the presumption has commenced, 
i t  is not stopped by a subsequent disability. There is no error. 

Pm CURIAX, Jndgrnent affirmed. 

JOSISI-I R. WEITE v. WX. J. PERRY. 

All the unappropriatecl swamplsl~ds in this State were, by the Acts of 1825 and 
1836, vested in l L  the Literary Board;" and the provision of entering and 
taking possession spoken of by the Act of 1850, applies only to such lands 
as may have been forfeited for non-registration of the grants by which they 
were held under the Act of 1836, or for the non-payment of taxes unde 
the Act of 1842. 

ACTION of Trespass Q. C. F., tried before SHEPHERD, J., a t  
the Fall Tenn, 1859, of Chowan Superior Court. 

The case Kas tl-ied on the general issue. The plaintiff 
claimed the premises nnder a grant from the State to himself, 
dated Jnne 11th) 1855. The defendant claimed them under 
a deed made to him by the "President and Directors of the 
literary Fund," dated November lSth, 1855; and between 
that clay and the bringing of the snit, in March, 1856, he cut  
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some cypl*ess trees on the land, and carried them away. The 
land covered by both deeds, is swamp-part of the Dismal 
Swamp, in Perquimons County, and had not been surveyed, 
nor taken into possession by the Literary Board. The Court, 
before the case had proceeded fnrther, interposed and said 
that, although the land be swamp, the grant to the plaintiff 
was good, by force of the act of 1850, ch. 102, and he was 
entitled to recover. 

Verdict and judgment accordingly, and the defendant ap- 
pealed. 

Pool, Smith, W. A. Zoore and Winston, Jr., for plaintiff. 
Jordan and Hines, for defendant. 

RUFFIN, J. The Court conceives that his Honor put an Qr- 
roneons construction on the act of 1850, and that a compari- 
son of the several acts on this subject will rnake i t  apparent. 

I n  1825, a literary fund was constituted for the support of 
common scl~ools, consisting, among other things, " of all the 
vacant and unappropriated swamp lands in this State, and all 
the estates were vested in a corporation thereby created;" 
Rev. Stat. ch. 66. In  1836, Rev. Stat. ch. 67, the board was 
recognized under the narne of the "President and Directors 
of the Literary Fnnd of North Carolina," and constituted of 
the Governor, and three members to be appointed by the Gov- 
ernor, with the advice of the Council of State; and, by the 
third section, all the swamp land in the State, not before en- 
tered or granted to individuals, was vested in the corporation, 
in trust, as a public fund for the establishment of common 
schools. The act then gives directions as to the mode of 
draining, improving and selling the land; and in the 10th 
section, i t  enacts, that all grants and deeds for swamp lands, 
before made, should be proved and registered in the county 
where the land lies, within twelve months, and that every one 
not so registered, should be void, and the land revert to the 
State. In  1842, in "an act concerning the swamp land," 
ch. 36, it was enacted that all such lands, before granted, 
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sl~ould revert to, and be vested in .  the State, unless the grantee, 
his heirs or assigns shonld, within twelve ~rior~tlis thereafter, 
pay to tlie Sheriff ,of the county in ~ l l i c l i  the lands lie, all 
arrearages of taxes d u e  on the lands; and, in the second sec- 
tion, i t  is further enacted, " that a11 the s immp lands to which 
the State is now entitled, or to which tile State shall become 
hereafter entitled, nnder the provisions of this act, or other- 
wise, shall be  ancl are vested in the President and Directors 
of the Literary Fund of North Carolina, in trust," &c. Then 
comes the act of 1850. I t  is entitled an act declarntury of 
the meaning of the 10th sec. of the 67th chapter of the TLe- 
vised Statntes, and to amend an act ' L  entitled" "an act con- 
cerning s.lr-anlp lands, and for otlier pnrposes;" and in the 
first section, it declares tliat so much of the 10th section of 
the Revised Statutes, ell. 67, as nlakes grants and deeds for 
swamp lands void for want of registration in t ~ v c l r e  months, 
and tlie lands revert to tlie State for tliat reason, sllall be con- 
strued to be applicable onlj- to the su.amp lnnds which l m l  
been surveyed or taken possession of by the Literary Board ; 
and i t  then proceeds to enact, further, tliat the first and sec- 
ond sections of the act of 1842, '"shall be I d d  and construed 
to be applicable to those swamp lands only which have been 
surveyed or taken possession of by the Boald." 

The construction placed upon the last act, in the Superior 
court, is, that it divested the Literary Eoard of all the swamp 
Imds, except snch as the Board had before ente1W1 into, or 
taken into possession. The o l h i o n  of tlie Court is to the con- 
trary. The acts of 1825 ancl 1836 contain full grants of' all 
tlie swamp lands that liacl not been before granted or entered. 
That constitutes the g e n e ~ a l  and larger title of the Board, 
and, we think, is still i n  full force. T l ~ e  10th section of the 
act of 1836, had a fnrtlier prorision-that all swalnp lands, 
wliicl~ had been before granted, sllorild revert to the State, 
nnless the p t e n t s  shonld be 1.egisterei1 within twelve niontlis. 
Of those grantecl lands thus reverting, there is no express 
transfer to the Board, thong11 no dolilst i t  was so intended, 
and probably that would be the proper construction of the  
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whole act taken together, and in connection with the act of' 
1850. I f  i t  be so, it is manifest tliat would be a distinct grant 
of land in a peculiar conditiou-that of liaring been before 
granted and forfeited. I n  respect to that part of the act of 
1836, the act of 1850, in  its first section, has the provision that 
the 10th section confined, as we have seen, to reverted grant- 
ed land, shall be  applicable only to the swamp laud wliicl~ 
l ~ a d  been talien possession of by the Board. Now, i t  is mani- 
fest, that this provision does not relate to any swamp land but 
that specified in the 10th section of tlie act oi' 1836, nalnel,~,  
granted land reverting for the wallt of registration of the 
grants, becanse tliat provision is liuiited to a declaration of 
the lileanirig of the 10th section of tlie act of 1836, :ind em- 
braces notlling else. Tl~erefore, tllnt lxxt of' the act of l b . X ,  
does not affect this case a t  all, since it does not appear that 
the lxemises were ever grautecl before. 

As to the other brunch of the case. wliicli arises out of tlic 
act of 1843, that also refers, excl;~sirely, in the first section, 
to land before granted, and enacts t l~a t ,  unless the present 
claimants sliall, within twelve months, pay all arrearages of 
taxes due thereon, as listed or unlisted land, they also shall be  
forfeited and vested in tlie State; and then, in  tlie second sec- 
tion, i t  transfers to the Board all the s\valnp land to w h i d ~  
the State was then entitled, or iniglit becon~e entitled, un&. 
the  provision^ of that act, or o t h e r ~ i s e .  Tlie iilst class, that 
is, lands to wllich the State was then entitled, rniglit include the 
lands reverting since the act of 1856, nntler tlie 10th section 
of the law of that year. Tliat is the natural coiistrnction, 
since there was no other l a d s  on \rliicli the worth could ope- 
rate, as all the vacant ewamps were before vested in tlie I h r d  
by  the acts of 1825, and the general enactment in the 3rd sec- 
tion of tlie act of 1836. But suppose the111 to ]lave a wider 
meaning-it is obvions that they nlnst have been inserted o11t 
of abul~dant  caution-and they cannot impair the prior gen- 
e r d  grant in the previous acts. Then the next clause inerely 
adds to the estates of the Board, :dl tlie swamp lands that 
lnight be forfeited for non-payine~~t  of taxes, or t h t  tlle State 



202 IN THE SUPREME COURT. 

Ball v. Felton. 

might, in any way, acquire afterwards. Hence it follows, as 
in the preceeding case, that the second section of the act of 
1880, in declaring that the first and second sections of the act 
of 1842, should apply only to those lands which the Board 
had surveyed and taken into possession, must mean "such 
lands," that is, the land which had reverted for the non-pay- 
nient of taxes ; and as to land in that situation, the Board is 
restricted to those parcels which it had taken into possession 
or surveyed. 

The cmdusion is, that the general grant of the swamp land 
is still in full force, and therefore that the grant to the plain- 
tiff i$ invalid. 

PER CURIAM, Jndgment reversed, and a vertire de nouo. 

JAMES L. BALL v. WILLIAM FELTON. 

Where a covenant was entered into between two partners, A and B, that B 
should take the goods and pay all the debts of the firm, and moreover, 
should repay whatever debts of the concern A might pay, and afterwards 
the administrator of B agreed with A, that if he would not file a bill 
against him, as administrator, to enjoin the payment of the assets lo other 
debts than those of the finn, he would confess judgments for the partner- 
ship debts to a certain amount, and pay the same, which he failed to do, 
an6 threw the whole upon A, it was Held that A's remedy was not upon 
the covenant of the intestate, but upon the special promise, made by the 
admmistrator. 

ACTION of ASSUXPSIT, tried before DICK, Judge, at the last 
Spring Term of Perquimons Superior Court. 

The action is assumpsit, on a special promise, and was tried 
on the general issue. The case was : The plaintiff and Thos. 
B. Long, were partners in trade, and in November, 1855, the 
plaintiff sold his share to Long, and the latter covenanted that 
he would pay all the debts of the firm, and would repay to 
Ball all sums he, Ball, should be compelled to pay for, or on 
account of, the firm. Long died intestate in the autumn of 
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1856, and the defendant became his administrator, and soon 
afterwards the plaintiff informed the defendant, that he in- 
teaded to file a bill in the court of equity, to enjoin the de- 
fendant from applying the assets of the intestate to any other 
purpose until the copartnership debts were paid ; and the de- 
fendant, thereupon, requested the plaintiff not to file the bill, 
and promised the plaintiff, that if he would not do so, he would 
confess judgments for a part of the partnership debts to the 
amount of $2000, and pay the same, and the plaintiff assented 
thereto. In pursuance of the agreement, the plaintiff and the 
defendant, as administrator, confessed judgments to creditors 
of the firm, to the amount of $2000, and executions issued 
therefor ; but the defendant ref~ised to yay any part, alleging 
that he had no assets, and the plaintiff paid the whole, and 
brought this action. Thereon, the Court held that the plain- 
tiff could not maintain the action by reason of his higher rem- 
edy on the covenant, and plaintiff wae nonsuited and appealed. 

n i n e s  and W. A. Zoore, for the plaintiff. 
Jordan and Pool, for the defendant. 

RUFFIN, J. The only point before the Court, is that on 
which his Honor gave his opinion on the trial. On that, we 
think clearly, there is error. An action on the covenant would 
have been against the defendant as administrator, and the 
datnages would have been satisfied out of the assets of the 
estate. The present action is on the special promise by the 
defendant, and charges him personally or de bonis propriis. 
Thus the two abtions are in diflerent rights, and, therefore, 
one does not merge in the other. Judgment reversed, and a 
venire d k  novo. 
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Neuse River Nav. Co. v. ~ornn~issioners of New-Beme. 

TEIE SEUSE RIVER NA%TGATION COMPANY V .  TEIE COM?ilIS- 
SIONERS OF NET-BERYE. 

Where, to a writ of alternative manclamus, the defendant exhibited a bill in  
equity, allcging an equitable defence to the demands of the plaintiff, and 
praying for an il~junctiou to restrain him from prosecuting the writ, and 
asked that tlmt might be received as a relum to the writ, it was Ileld not 
to  be error in the Court to refuse the injunction, 2nd to order cllc defend- 
art t o  nialce retnrn. 

APPE-LL from the Superior Court of Craven County, J ~ l d g e  
IIEATII presiding. 

The ~'laintiff exhibited a petition for an alternative mand:?- 
mus, reciting that, under the antllority of certain acts of the 
General Assembly, the defendants llnd made a snbscriptio:i 
to the capital stock of the Keuse River Xarigation Company, 
and that certain xssessruents had been made on the stockhold- 
em, by virtue of which the defendants became bound to pay 
$50,000 ; that the same had been demancled, a11d the defend- 
ant  had failed to pay, ancl praying that a writ o f "  a l t en~a t i re  
maudim~us issue to the Commissioners of' New-Berne, afore- 
said, cotnin:inding them that, unless the!. show ggoocl cause 
to the cont iwj ,  wlienever thereto reqnired, they p l y  to your 
petitioner, the said Nense Eiver  Kxoigation Company, the 
said assessments or instalments clue on the said subscription 
to the capital stock of the said company, according to tho 
provision of the s:tid act; that npon their failure to sliom cause, 
they be absolutely and peremptorily con~rnanded to pax the 
same." 

Upon which petition an order was rn:de, and .z writ of 
mandamus, in the alternative, issued, directed to the de- 
fendants, cornrnanding them "to  issue, 01. cause to be issued, 
bonds to the aggregate amount of $8,000," or bhow cause to 
the contrary. 

To which the Sheriff returned, that the writ had been duIy 
served upon the defendants, whereupon the plaintiff's counsel 
moved that the defendant be reqnired now to make yeturn to 
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the said writ, or, on failure to do so, thiit " n 4 t  of peremptory 
~ n a n d a m ~ ~ s  do next issue. 

Whereupon, t l ~ e  defendants moved tlie Court, instead of 
making ally return to the said Coui-t, tliat an injnnction issue 

- .  

upon a bill, w11icl1 they produced in open Court, to restrain 
the plaintiff from further prosecution of tlieir said writ. 

The Court, being of opinion that an irljrlnction cannot issue 
to restrain a mandamus, refused the motion, and ordered the 
defendants to i i~ake return to the said writ of ~xtndnmns. 
From wliicli order and judgment of the Court, the defendants 
prayed an appeal to tlie Supreme Court, 11-llich was granted. 

Buughton and XcBac,  for the plaintiff. 
Stevemon and J. IT7. Bryan,  for the defendants. 

PEAE~ON, C. J. Without deciding that an injnnctiun cannot 
be issuecl to restraiu a party from proceeding in an applica- 
tion for a rnandamns, wIle~*e mere private ci\.il rights are in- 
volved, and wliere some matter exists whicli niakes it against 
conscience to enforce tlie legal right, but being merely equi- 
table in its nature, cannot be talien advantage of hy setting it  
out as a part of the ~ e t w n  to the mandamus, for we mill not 
say tliat such an equity may not, nnder peculiar cil-cu~natallces, 
exist, althougli an instance of i t  has not suggested itself to ou r  
ininds, we concur with liis Eonor, that the tLct that tlie de- 
fendant had exhibited a bill in equity against tlie plaintify, 
prajing, among other thinge, for an injnaction to restmill f11r- 
tlier proceedings in the a1q)lication for a mandarnus, which 
injnnction the Judge had ~eefnsed to direct to be issued, can- 
riot be taken as ' la  retnrn," or as n cause 01, excuse for not 
inaking one, consequently, there is no error in the order 
"tliat the defendant make return to the w i t  of inar:danlus,'' 
from aliich order liis ITonor allowed the clei'endnilt to appeal. 
This v e  consider t o  be the only point presented. It is true, 
that tlie plaintiff moved that the defendant be required, 
now, to n ~ a k e  return, and, on failure, that u w k t  of peremp- 
t o ~ y  ~nandamus do next issue; but there is no judgment that 
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such peremptory mdmdamus do next issue, and it would have 
been inconsistent with the permission to appeal from the or- 
der requiring a return, and which was vacated by the appeal ; 
otherwise it tnay be that the defendant would have made as 
a return the several matters set out in the bill in equity, or 
excepted in the nature of a motion in arrest of judgment, for 
error of substance apparent on the face of the proceedings. 

I t  may be well to call attention to the fact, that the prayer 
of the petition is, "that the Commissioners show cause why 
they shall not be required to pay the amount of the assess- 
ments to the petitioner," and on failure, that they be ahso- 
lutely and peremptorily commanded " to  pay the same us 
aforesaid," The writ is, "these are therefore to command 
you, and each of yon, as Commissioners, to issue, or cause to 
be issuccl, bond8 to the aggregate amount," &c." Whether the 
variance is waived, or is fatal, will be a question on the mo- 
tive for a peremptory writ. 

I t  was stated at the bar, that the object of the appeal was 
to try the question whether an ' b  injunction could not be is- 
sued to restrain the mandamus," his I-Ionor having refused it, 
being of opinion that there was no such jurisdiction in equity. 
This appeal does not present that question ; for which reason 
we are not a t  liberty to decide it. The application for the 
injunction, being on the bill merely, was, of course, erc parte, 
and might have been made to any other judge, as well as to 
his I-Eonor. If the def'endant files the bill, and upon the com- 
ing in of the answer, a motion for an inj~lnction upon the bill 
answer, and the equity co??fessed is refused, an appeal may be 
taken from such interlocutory order, and the question will be 
presented. 
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JOSIAH PENDER v. JAMES ROBBINS. 

Where the master of a ressel, engaged chiefly in carrying naval stores be- 
tween a port in North Carolina and the city of New York, took in charge 
a box of jewelry without including it in a bill of lading, and without any 
contract as to the price for carrying it, it was Held that he was only liable 
as an ordinary bailee: and not as a common carrier, and that having kept 
it in his cabin, locked up in his chest, and having been violently robbed of the 
property, with his own, in the night time, he was not guilty of negligence, 
and was not liable for the value of it. 

Held further, that the nature of this bailment did not bind the defendant to a 
direct voyage from the one port to the other, so as to subject him for a 
deviation. 

THIS was an ACTION ON THE CASE, tried before CALDWELL, J., 
at  the last Spring Superior Court of Beaufort county. 

The plaintiff declared in tort against the defendant, alleg- 
ging that he undertook and promised to carry a certain box, 
containing watches, from the town of Washington, N. C., to 
New Yo&, and to deliver them to Kingsly & Co., and that 
from negligence and the want of care, those articles had not 
been delivered as agreed, but had heen lost. 

One Rouse testified, that he went to Tarboro', and purchas- 
ed some articles of jewelry from the plaintiff, and in the bill 
furnished him by the plainiiff, the watches in question were 
included ; that they needed repairs, and it was agreed between 
him and the plaintiff, that Rouse should take them, provided 
they were repaired; that not having been sent to him, he sent 
to the plaintiff for them, and when they were brought, they 
liad not yet been repaired ; that lie kept them in his shop at 
Greenville, where he lived, until the plaintiff came to the 
place, who directed him to send the watches to Kingsly & 
Co., at  New York, who would repair them. 

One lloyt testified, that he received the box from Rouse, 
with a request to send it to Kingsly &- Co., New York, and 
that he took i t  to the defendant, then master of n vessel trad- 
ing to New York, chiefly in naval stores, who received it, and 
promised to deliver i t  to Kingsly & Co., New York ; that the 
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defendant made the ro jage  and returned in the ustial time, 
and told the witne~s, tlint lie had not delivered the watches ; 
that Iiis business had led liini to x place on East River, a i ~ d  
t l ~ a t  h e  had not been to New 1-01-li at a l l ;  t l ~ t  lie then 
offered to re t~irn  the articles, bnt it was agreed that 11c slionld 
take the box :and deli re^ i t  to I<ingsly cL- Co. on his next 
~ o y  age. 

It appeared from the evidence, that on tho night tlie ressel 
reached Ncw Tork, being ancllorecl in tlie river, she ~ r n s  
l~oarded by ~obl~cl ' s ,  a ~ i d  his chest violently taken out of the 
callin where he (the master) was sleeping, and broken open 
and pltmdered of its contents ; that tlie b o s  of watches in ques- 
tion, was in the chest, and v a s  take11 out with his own pro- 
perty, and never recovered. Tliere was no evidence that the 
detendarit was to hare  ally thing for carrying the ~vatches, nor 
were they c o ~ ~ t a i n e d  in niiy bill of lading given by the latter. 

TIie defendant's counsel insisted that, according to the tes- 
tiiuoi;y of Eonsc, tllc property in tlic \ratc!~es was in him, 
and not in the plain ti^; secondly; that, l Ioyt  liad made 
a new culltract tviili def'c~~tlant, Ixfore lie started on his second 
vojage, a11d there was no eviclcncc of uegligence under it.. 
Tliirdly ; that tlie cleviation alleged, supposing there TT-as not 
a second contract, ~votild not, in law, subject tile defendaut to 

n es. clam g 
The Court c l la~ged the j t r ~ y ,  that if they believed the wit- 

,less Ilont,e, the property ili the watches was in the plaintifl; 
alld uot in the said Xouse ; that as to I Ioj t ' s  :igency, it ex- 
l'irecl when he lnalle t l ~ e  cuntract with the defendant i n  the 
first instance ; ant1 11po11 the third point, tlle C o u ~ t  chal-ged 
that the clefendant, in deviating i n  tlie voyage as deposed to, 
ill violation of Iris contract, liacl rendered lliii~self liable to the 

for the loss of tlie watches,. thong11 they liad been ta- 
];ell a; deposed to. Defenclaiit ekcepted. 

The jury, uncler these iustructions, fonnd a \.edict for tlie 
l'laintiff, apor1 which the Court ga1-e jndgment, m d  the de- 
fendant appealed to this Court. 
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Rodman, for the plaintiff. 
Donne22 and Shaw, for the defendant. 

BATTLE, J. W e  agree with the counsel for the p la in t i3  
that the property in the watches was not transfe~red to Rouse, 
for the reason that the latter was not to have them until they 
should be repaired-and that was never done. 

Upon the question of the responsibility of the defendant 
for the loss of the matches, our opinion is clecideclly agaiust the 
plaintiff. The defendaut, thong11 tlie master of a vessel?, trad- 
ing between the town of Washington, in tI6s State, and tlie 
city of New Pork ,  did not contract with the plaintiff to carry 
his goods, as a common carriel,. The articles wwe not indu-  
ded in any bill of lading, and it does not even appear that 
the defendant was to be paid any thiug for carrying t h a n .  
Being je re l rp ,  it is admitted by the plaintiff's connsel, that 
tlie act of Congress of 1851, (see Brightly's Digest of the U. 
S. Laws, p. 834, see. 50, 54,) prohibits hiru from charging him 
otlierm-ise than as a bailee, guilty of negligeuce or misfeasance. 
Such being the case, the a11 thorities to which lie 19efers on the 
snbject of deriation from tlie straight and sliortest course of  
tile voyage, have uo application. See Abbott on Shipping 
237, Hmv-elZ v. &ue?~s 1 Dev. & Cat. Rep. 273. The defend- 
ant, as a bailee, wit11 or witliout reward, cannot be snpposed 
to have undertaken to calq-  the plaintiff's goods direct to 
xew lPork, i~~consistent with his duty as master to sail with 
his cargo to another port. The ntmost extent of his engage- 
ment was to deliver them to the proper persons in Kew york, 
mlienever he  could go there, and such was evidently the un- 
derstanding of the  plaintiff'^ agent, I Io j t ,  before the g o d s  
were lost. That engagement bound him only to ordinary 
care in keeping the goods, even supposing him to have been 
a bailee for hire. Such care lie did take of the watches, for 
he kept them locked up in a chest in his own cabin, and lost 
them a t  the same time, and in the same manner, that lie lost 
some of his own goods by the violent actiou of nocturnal rob- 
bers. Uuless he  could be deemed a common carrier, which it is 

14 
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admitted he could not, we cannot imagine how he could make 
out a more complete defence against the imputation of gross, 
or even ordinary neglect. The judgment mnst be rerersed, 
aud a aenire de nouo awarded. 

PER CURIAM, Judgrnc~  t reversed. 

JOSEPH H. BURNETT v. JOHX THOMPSOR. 

A call from the mouth of a swamp, down a swash, to the mouth of another 
swamp, mas held to mean a straight line from one point to the other through 
the swash. 

Vhere  A has an estate for life in possession, in a term for 99 years, B has an  
estate in remainder for the residue of the term after the death of A, and h 
has the reversion after the expiration of the term, in an action of trespass, 
Q. C. F. against a stranger, for entering and cutting down trees and taking 
them off, it was held that, by means of the per p o d ,  il might recover the 
entire value of the timber, and that B was not entitled to any p a ~ t  of such 
value, thougl: he also could bring an action on the case and recover dama- 
ges for the same act, as lessening the value of his expectancy. 

The act of 1824, by which the long terms for years, created by the Tuscarora 
Indians, are, for certain purposes, made real estate, has no efyect upon the 
reversions expectant on those terms. 

ACTIOX of trespass, Q. 0. F., tried before SHEPHERD, J., a t  
the last Fall Term of Washington Supel-ior Conrt. 

The aetion was brought for cutting cypress trees and ma- 
king them into shingles. The plaintiff claimed the preniises 
south of the line between Town Swamp, and Coniot Swamp, 
marked in the diagram as "Swash," and the defendant owns 
the lands to the north of i t  marked " Czesar's Island." 

The first question raised by the exceptions of the defendant 
was a& to the boundary designated in his deed ; the calls impor- 
tant to be noticed, are as follows : "thence to the run of Town 
Samp, (G,) thence clown the Town Swamp to the Swash, A, 
tll-ence down the Swash to Coniot Swamp, thence up the vari- 
ous courses of tho said swamp, to the first station." The ques- 
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tion between the parties was, whether the line should be run 
straight from the mouth of Town Swamp, (A,) to the Coniot 
Swamp, or whethe; it should follow the course of some run- 
ning water, called "Broad Water," through the Swash, which 
would lead to Coniot Creek, which creek the defendant in- 
sisted was reached by Coniot Swamp a t  0. Tl~e  plaintiff 

insisted that the mouth of Coniot Swamp was at B. I t  was 
conceded that if the month of Coniot Swamp was at B, and a 
straight line was run from A to E, the defendant would be a 
tresy asser. 

The Court charged the jury, "that they must determine 
where Coniot Swamp was, at the date of the call ; that hav- 
ing determined this, " the course of running from Town Swamp 
would be to start from the Swash and then proceed in a 
straight line through to Coniot Swamp." The defendant 
excepted to this instruction. 

All the lands on both sides were claimed under leases from 
the Tuscarora Indians. The plaintiff had a life estate, in a 
lease of the lands which he claimed (the locw in quo being a 
part) for 9 9  years, which would expire in the year 1916, and a 

after the expiration of the term. The residue of this 
lease between the plaintiff's death, and hhe end of the term, 
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belonged partly to the children of one Martin Ballard, and 
partly to one Barrington. 

The Court assumed that the Act of Asseinbly of 1824, con- 
verting the estates or interests in the long leases made by the 
Tuscarora Indians into red  estate, did not affect the reversion, 
and instructed the jury that if the plaintiff was entitled to 
recover at all, he was entitled to the full vdne  of the timber 
cut and sawed n p  and made into shingles. Defendant's 
connsel again excepted. Veladiet and judgment for the plain- 
tiff. Appeal by the defendant. 

Smith and F m .  A. i%!oore, for the plaintiff. 
Tinston, Jr., Hines and H. A. Gilliam, for the defendant. 

PEARSON, C. J. The syecial imtructions upon the question 
of boundary, and also in  refelsenee to the damages asked for 
by tlie defendant, are not set out, and, consequently, this 
Court is unable to say there was error in refusing to give 
them. 

The general instruction " to run a straight Iine from Town 
Swamp, through the swash to Coniot Swamp," is, of course, 
to be understood to mean the shortest line through the S ~ ~ a s h  
that would strike the swamp; and altl~oug11 this  lenres the 
question of boundary still open, (inasmuch as the fact, whether 
Coniot Swamp extended to Couiot Creek, or stopped some 
distance before reaching it, at the point indicated on the map, 
was not put to the jury in such a manner as to make it ap- 
pear, from the verdict, how it was found,) still the statement 
of the case does not show any error of which the defendant 
has a right to complain. 

Assnrning that the plaintiff's title covered the locus i n  quo, 
his Honor held he  was entitled to recover the ful l  value of 
the trees cut and taken off by tlie defendant. 

The act of 1824, by which the long terms for years created 
by the Tuscarora Indians, are, for certain purposes, made real 
estate, is confined, in its operation, to '' the terms" and to the 
persons by whom they are held; and has no operation or 
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effect upon the reversions which are espectant upon the 
term : so the matter may be sitnplified, and the question is 
this: A has an estate p w  autre vie in possession, in a term 
for 99 years, J3 has an estate in remainder for the residue of 
the term, after the death of the cestzci que vie; and A has 
an estate in reversion, after tlie expiration of the term, (the 
iritern~edinte estate of B preventing a alerger,) a stranger en- 
ters and c~l ts  down cypress trees, makes tl ien~ into shingles, 
and takes then1 o r .  Is  A, in an action of trespass quare 
clausum, entitled to recover the full value of tlie trees? 

If there be tenant for years or for life, and a stranger cuts 
down a tree, the particular tenant may bring trespass, and 
recover damages for breaking his close, treading down liis 
grass, and t l ~ e  like. Cut the rei~lainde~man, or reversioner in 
fee, is e~ztitled to the tree, and if it be converted, may bring 
trover and recover its value. The reason is, the tree consti- 
tuted a part of the lanc), its severance was waste, which is an  
injury to tlie inheritance, conseqlme~~tly the par;y in whom is 
vested the first estate of inheritance, whether in fee simple or 
fee tail, (for i t  may last always,) is eutitled to the tree, as 
we!l after i t  is severed, as before ; his ~sight of property not 
being lost by tlie wrongful acts of severance b,y wliich it is 
converted into a personal chattel. 

Such ~~enminde~*mxii or reversioner has his election either to 
bring [rover for the value of the tree after it is cut, or an ac- 
tion on the case in the nature of waste, in mhiclt, besides the 
value of the tree considered as timber, he may recover dam- 
ages for any injury to the inheritance wl~ich is consequent 
upon the destruction of the tree. IViZZia~ns v. Lnnier, Bns- 
bee 30. I n  the instance of a cypress tree, the datnages over 
and above the value of the timber of the tree cot in a swash, 
may be only nominal. Bat  take an ornamet~tal shade tree for 
the instance, and the difference between its value as timber, 
and the additiorial injury to the inheritance by its destruction 
is great;  indeed, i t  is so much as to call into application the 
preventive jurisdiction of equity against irreparable damage. 
If there be an  interniediate estate in remainder for life or 
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years, the owner thereof may also Bring an action on the case 
for the injury done to his estate, for, althongh it ~ r ~ a y  never 
be enjoyed in possession, still its value may be affected by a 
destruction of something whicli constitutes a part of the land, 
and if disposed to sell, he woulcl not be able to get as good a 
price for it. The remedy wtiicli is given to an interrnecliate 
tenant in remainder for life or years, by thc introduction of 
of the action on the case in the nature of waste, is one of 
its advantages over ( ' the action of waste which it has 
superseded," 2 Sanders Uses, 252 at note 7. For the sdie of 
illustration, snppose, in such a case, a stranger enters and 
pulls down a house on the land, arid carries away the inateri- 
als;  the tenmlt for life or years in possession may bring tres- 
pass, arid recover damages for breaking his close, and for tlie 
injury done by clepri~ing liim of the use of the house dnring 
the eontir~uation of llis estate; the intermediate rernainder- 
man may bring ease and recover damages for the depreciation 
in the value oi' his estate, caused by the destrnction of the 
house, whereby Elis estste would sell for less, and the use of 
the land, sllnuld it come into ymsession, wonld be of less value 
for the want of the boaw; and the remainderlimn in fee may 
bring case and recover the value of the materials of the honsc, 
and also additional clamages for the injury to the inhe;.itancc 
caused by its destruction, or he might bring trover and re- 
corer the W ~ W  of tlie materials. 

Assuming these positions of law, Mr. Winston argued that 
tlie plaintifi'. altlrougll he \Ti38 the owner of the first estate, 
and also of tlie renlxirder in fee, was not entitled to recover 
the e . / ~ t i m  damage caased by the wrongful act of the defend- 
ant, inasmuch as the intermecliate rewainderman was enti- 
tled to recover soma pard o/ i t , however sruall i t  might be. 
The fallacy of the argument, as applied to our case, lies in 
not distinguishing between the entire damage resulting from 
the act, and the fu l l  vcdue of the t e e s ,  considered merely as 
timber. The latter is not at ail affected by the fact of their 
being an intermediate estate ; for if the rernainderman in fee 
is content ta  take the value of the trees as timber, whether 
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they be cypress or ornamental sliade trees, or the mere value 
of tlle materials of the house, he is certainly entitled to the full 
ralue thereof, arid could recover it  in trorer. 

Another question is presented by the case, and we have 
considered of it, although it  was not made on the argument. 
The plaintiff, as owner of tlie first estate, may maintain tres- 
pass for breaking his close, and as owner of tlie fee, he may 
maintain case or trorer for the value of tlie timber. Is  i t  
necess:t~-y for him to bring two actions, or can lie recover tlie 
valne of the timber under a p e r  quocl in the action of trespass ? 
The lam seeks to avoid a multiplicity of suits, and we are of 
opinion tllat lie may recover all the damage in the one action, 
by means of a per p o d ;  because it  all results from one 
~vroi~gful  act, and the commission of the tort in fact consti- 
tnted the main part of the res geste. The per qtcod mas in- 
rented to save the necessity of two actions. In  Scott v. Shep- 
herd, 2 Blackstone's Rep. 897, i t  is said, " every action of 
trespass, with a p e r  p o d ,  includes an action on the case." I n  
trespass, damages for all ulterior injuries beyond the imme- 
diate injury, may be recovered under a per quod, Chitty's 
Plead. 442, and tlie rnost usual action for sednction is tres- 
pass, Q. C. F., wit11 a per p o d ;  so damages for the loss of 
hogs that escaped because a fence was let down, may be re- 
covered i n  trespass, Q. C. F.; TTreZch v. Piercy, 7 Ire. Rep., 
365, see Sedgwick on damages, 135, where the cases are col- 
lected. So damages for the loss of an e je ,  resulting from a 
cold contracted by exposure caused by tearing off the roof of 
n house, may be recovered in trespass, Q. C. F. ; IlutcheZZ v. 
X m b r o u g h ,  4 Jones' Rep. 164. 

I n  this discnssion, we have put cypress trces on the sawe 
footing with shade and fruit trees, and buildings, in respect to 
tlic relative rights of particnlar tenants and remaindermen. 
It rnay be, there is a difference where the trees grow in a 
swash, which is fit for nothing but its timber, for in snch case, 
unless the tenant is allowed to " work up" a reasonable nunl- 
ber of the trees, lie can have no benefit of his estate. A ten- 
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ant, by the courtesy or dower, is allowed to work mines that 
have been opened. 

W e  will not enter u2on this subject, as its consideration is 
not necessary for our decision, and it was not alluded to on 
the argument, and the facts are not stated in reference to it. 
It is suggested merely to prevent misapprehension and exclude 
a conclnsion. 

PER CURIAN, Judgment affirmed. 

ROBERT J. HUNTER el a1 v. EDWARD P. ROUTLEGE et  nl. 

An official bond giver, by a cle~k, upon his entry into office, covers his whole 
official term. w l~e t l~e r  a new bond be glven afterwards or not. 

The forfeiture denoullced by the 11th see. of the 19th chap. of the Rev. Stat- 
utes. does not per se vacate the office of clerk, nor invalidate tlie acts of the 
officer, and until the same is judged of by the Court, upon a proceeding, 
all his official habilities continue as before. 

The bond of a clerk, required by the 11th section of the 28th chapter of the 
Revised Statutes, was only intended to secure the payment of tax fees 0x1 

suits, fines, forfeitures, kc., while that required by the 7th section of the 
19th chapter of the Rev. Statutes, was intended to secure the faithful pay- 
meat of monies genelally, to the persons entitled ; and where money raised 

upon execution was paid mto the office of a clerk, it was IJeld not to be re- 
coverable upon a bond, given in pursuance of the former act, although it 
embraced a condition '. to pay over to the person or persons entitled to re- 
ceive the same, all other monies, which might come to his hands by virtue 
of his office." 

ACTION of DEBT, tried before ELLIS, Judge, at the Fall Term, 
1851, of Dilplin Superior Court. 

The following facts were submitted for the judgment of the 
Court, in a case agreed by the counsel of the respective par- 
ties. Routlege, one of the defendants, in Angnst, 1853, was 
elected clerk of tlie Superior Court of Duplin, and at Septem- 
ber term following, gave bond in the snm of four thousand 
dollars, with the following condition : "Now, if the said Ed- 
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ward P. Routlege, shall well and truly collect, account for, 
and pay over to tlie proper officers aut1101.ised to receive the 
same, all such sunls of money as may, or shall be due, and 
collected for taxes, suits, fees, fines and forfeitures awarded, 
and sllall collect, receive, and pay over to the persons entitled 
to receive tlie same, a11 other monies, which sliall come into 
his hands by virtne of said oftice, tlieii, &c. ;" to which bond, 
the other defelidants were his sureties. At Septeinber Term, 
1854, Routlege failed to renew liis bond, but continued iu the 
execution of liis oiiice. Just prior to Septeinbcr Term, 1855, 
he applied to tlie defendant, K. ITall, to become his surety in 
rt new bond for the ensuing official year, which the latter re- 
fused, stating that neither he, nor the otlier defendants, T. 
Hall and Smith, considered theinselves lial~le f'or him after 
September Term, 185-1. A t  September Term, 1865, the said 
Routlege again failcd to renew his bond, bnt continued to 
discharge the duties of liis ofice until Alarch Term, 1856, 
tvl~eri he resigned and a successor was appointed. 

A t  September Term, 1855, the ~ d a t o r s  recovered a judg- 
iner~t against IIooper and Holmes for $138, wit11 interest and 
cost, upon wliicli execution was dnly issued and returned, "sat- 
isfied," arid the money paid into tlie offiee a few days prior to 
31arcIi Term, 1856. 

Shortly after\varcls, a demand was made for tlie money of 
tlie defendant Rontlege, who stated h a t  he conlcl not pay it, 
having misapplied it. The action was hrouglit upon the bond 
of 1853, and the breach alleged, was the fkilnre to pay tlie 
arnonnt of the above n~entioned judgment paid into his office. 

I t  was agreed t l~a t  if tlie Court shonld be of opinion that 
t l ~ e  plaintiff ~vas  entitled to recover upon this state of the facts,, 
judpnent  shonld be entered for the debt and costs afore- 
said, but if of a contravy opinion, he should oldel- a nonsuit. 

The Court being of opinion with the plaintiffs, gave jndg- 
inent according to the agreement, from which t l ~ e  defendants 
appealed. 

Allen, for the plaintiffs. 
F. A. It'riyht, for the defendants. 
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GATTLE, J. Tlie case agreed does not state what was the 
ol~jection taken to the recovery of the relators upon the boncl 
sned on, nor the ground upon which the objection, mliatever 
i t  mas, was overrnled by liis Ilonor. If i t  were that the de- 
fendants mere not bound on the bondin question, wl~ich they ex- 
ecuted iu Sept., 1863, for any defanlt in ofice, co~nnlitted 
by the clerk after he had failedto renew his bonds in Sept., 
1854, as required by law, the objection was not sustainable, 
and his I Io~ ior  was right in deciding against it. The 11th 
sectivn of the 19th chapter of tlie Revised Statutes, ml~icli re- 
quires that clerks of the County and Superior Courts shall an- 
nnally renew tlie bonds, wllich by the 7th section of tlie same 
chapter, and the 11 th section of the 28th chapter, they are reqnir- 
ed to give, declares only tliat Ly a failure to make such re- 
newal, their oEces shall be forfeited, and not that they shall 
be absolntcly void. If, therefore, any clerk shall continne in  
the exercise of the duties of his office, notwithstanding his 
failure to renew liis bonds a r ~ d  shall be guilty of any defanlt 
therein, his sureties will undoubtedly be liable upon the bond 
already given, until the cause of forfeitnre is acted upon by  
the Conrt, and he is, on account of it, ejected from the office, 
lie is, to a11 intents and purposes, the clerk of the Court, and 
liis sureties, upon any bond, ~ ~ l i i c h  11e may have given previ- 
ous to ally default, will be responsible for it while lie contin- 
ues in ofice dnring the tei'm fix mllicll lie was elected. I Iad  
he renewed his bond, as lie ought to have done, they would 
have been accuniulatire, as lias been often decided, and sure- 
ly, the on~ission to renew them, cannot have the eflect to dis- 
charge the sureties on the boncl or bonds already giveu. 

But  there is another objection presented by tlie case, which 
is, in o w  opinion, f'atal to tlie action. A t  the time when the 
principal defendant was elected, to wit, in 1853, the Revised 
Statutes were in force, and the case is to be governed by the 
enactments therein contained. Tlie 28th chapter concerning 
"county revenue and county charges" in the 11th section, 
provides tliat the clerk of each and every county and mpe- 
rior court of law, shall give band with approved security to 
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the court whereof he is clerk, payable to the State of North 
Carolina, in the sum of four thousand dollars, conditionecl for 
the ilne pcrfolmance of the duties enjoined in this act." These 
duties will be found prescribed in the Gth, 9th and 10th SCC- 

tions of the act, and consist in receiving and paying over all 
tax fees on snits, fines, forfeitures, &c., and rendering an ac- 
count annually, &c. The 7th section of the 19th chapter de- 
clares, that in addition to the bonds above mentioned, each 
a ~ i d  every clerk shall give a, bond in the penal sum of ten 
thousand dollars, payable to the State, and " conditioned for tlle 
safe Beeping of the records and the f'aitliful discharge of their 
duties in oflice, which may be sued upon by the party injur- 
ed, c h "  

It is manifest, that the bond of $4000, was intended to se- 
cure the payinent by the clerk to the proper officers entitled 
to receive tlie same, all tax fees, fines, &c., while the larger 
bond ~vas  designed as a security to the public for the safe keep- 
ing of the records, as ~vell as to individuals for any irloney 
paid into office, to which they lnigllt be entitled. Such being 
the case, tlie question before us is, whether an inclividnal can 
sue upon the bond which was not intended for his Iscnefit, 
and thereby, to the extent of his recovery, lessen the security 
provided for the public oEcers of the county or State. The 
relators insist that they can do so, at least upon the present 
bond, for in addition to the condition for the payment to tlie 
proper officers of all such sums as were received by the clerk for 
taxes on snits, fees, &c., there is a general condition, that he 
" shall collect, receive and pay over to the persons entitled to 
receive the same, all otlier mol~ies which sliall come into his 
llands by virtue of his oflice." I n  support of their claims, 
they contend that whatever variance there may be in the pen- 
alty or condition of the bond, from the provisions prescribed 
by law, is cured by the act, 1842, chap. 61, (see Rev. Code, 
ch. 19, sec. 9). They insist, therefore, that the penalty of four 
thonsand dollars, instead of ten thousand, and the condition 
about paying over taxes, fees, &c., instead of thesafe keeping 
of the records, &c., make no difference. W e  think otherwise, 
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for two reasons, tlie first of wl~icli is, that i t  wo~dd impose upon 
the sureties of the clerk a liability, which, so far as we can 
see, they never intended to iticur ; and the second is, that 
it would take away fiwn the public officers, for whose benefit 
the bond was required to be given, tlie security which was 
intended for them. It is tloe stated in the case agreed, that 
tlie bond for ten thousand dollars was not given, and as we 
are riot to presume that the justices of the Connty Conrt, whose 
duty i t  was to take it, neglected that duty, me must suppose 
that it was given. IVliilt reason is there, then, for allowing 
tlie relators to recover on the present bond? But we are in- 
clined to think that if it did tippear that no other bond, than the 
present, was given, the neglect of the justices to perform their 
duty i n  taking the other bond, would not vary the case. The 
act of 1842, is a ren~edial act, and ought, therefore, to be con- 
strued favorably and lite!slly, but we think it was never de- 
signed to go beyond the iilaliing good every officid bond, for 
thapwpose for which i t  wasintended. To that extent it ooght 
to receive the niost liberal interpretation, so as to cure defects 
of erely kind which ought to be cured. If we give it, bg con- 
stroction, a larger operation, we shall, in many cases, do in- 
justice to the sureties, by extending their liability beyond 
what they engaged for, and they might well object, "?%on 
hacc i?t fmdwa vcnimus." We might also i l~jure those, for 
whose nse the bonds were required to be given, by taking away 
from them, or at le::st, by lessening, tlie security which the 
law had provided for them. 

The Revised Code reqnires only one bond to be given by the 
clerks of the county and superior conrts, the penalty of 
which is fifteen thousand dollars, and tlie condition extensive 
enough to cover every possible default in oflice ; so that the 
question, which we uow decide, cannot be raised upon any 
clerk's bond, given since the first day of January, 1S56. See 
Revised Code, ch. 19, see. 8. 

The jndgment must be reversed, and a nonsuit entered ac- 
cording to the case ngwed. 

PER CCRIAJI, Judgment reversed. 
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MATTHEW WICKER v. KENSETH H. WORTHY. 

Mere silellce on the part of a sheriff as to the existence in his hands of a prior 
lien on the property he is selling, will not subject llim to an action or deceit, 
but if he does or saxs any thing intended or calculated to mislead a pur- 
chaser, in this respect, he is liable. 

Enquiring from the sheriff, and reliance on his informati011 as to the nature of 
the liens and levies of executian in his hand8 on the property offered by 
him for sale, is certainly the exercise of reaso~jable caution and diligence, 
as this is a matter peculiarly within his knowledge. 

ACTION on tlie case for a deceit, tried before DICK, J., at the 
last Fall Term of Chatham Snperior Court. 

The defendant, as the sheriff of Moore county, was present, 
conducting a sale of property under executions in his l~ands  
against one Bryant. About the commencement of the sale, a 
question arose arnong the bystanders, whether there was not 
some execution of prior lien, which had been levied on the 
land, and under which it  was not advertised or ofl'ered for 
sale ; whereupon Bryant stated that this had been the case, but 
that those liens had been discharged, and he called upon the 
defendant, as sheriff, to make a proclamation to that effect, 
and to state that the sale might proceed without danger to the 
purchasers; this the defendant declined doing; upon wliich 
Bryant said, he would do it. Before the sale began, the crier, 
one Brown, rnade a public declaration, addressed to the by- 
standers, to the effect " that arrangements had been made 
whereby good titles would be made for the property about to 
be sold." The defendant was in hearing of this proclamation 
and said nothing. Nuch property was sold before the land 
in question was pot up. When it was offered, the crier arid 
one Jfnrcllison, an mcle  of the defendant, both made proclam- 
ation that there was no dispute about the title to this tract;  
this occurred in the presence and hearing of tlie defendant. 
Very shortly before the sale of tlie land in question was be- 
gun, the plaintiff and defendant were seen conversing pri- 
vately, and just as they separated, the defendant stepped for- 
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ward and commenced bidding for the land, as the agent of 
the plaintiff. After bidding soulie time, lie ceased, when the 
plaintiff took it up, in person, and ran up the price to $250, 
when it mas knocked off to him a t  that pl.ice. This sale took 
place on 20th of December, 1853. A t  the next term of Moore 
County Court, which was in January, 1854, the defendant, as 
sheriff, returned an execution against Brjant,  in favor of one 
Bnie, levied on the same land, under which it was afterwards 
sold by him and conveyed to the purchaser, (Bnie.) An ac- 
tion of ejectment was inmediately brought by Bnie against 
the plaintiff, which: after pending for some time, was com- 
promised by the payment of $400 by the plaintiff. Bryant 
was indebted to the defendant-how much did not appear- 
and Murchison, above spoken of as the defendant's uncle, 
was deeply involved for Bryant, who has since failed. There 
was no evidence that the defendant said any thing in reply to 
the pnblic declarations of Bryant, or of Murchison, or the 
crier, about the title of the land, or the discharge of the pre- 
vions levies. 

The Court charged the jury that if the defendant, by his 
conduct, had intentionally deceived the plaintiff, as to the ex- 
istence of the levy on the land, he would be responsible to 
the plaintiff, unless the latter had shown a want of ordinary 
prudence in informing himself as to the state of the matter; 
and upon that point he charged that the plaintiff was bound 
to know of the judgments against Bryant, (including Buie's,) 
and that executions had issued thereon, but that after charging 
himself with such information, it mas a due pursuit of inquiry 
to resort to the sheriff for f ~ ~ r t h e r  information, and to rely upon 
his truth and fairness in the transaction, The defendant's coun- 
sel excepted. 

Verdict for the plaintiff. Judgment  Appeal. 

Hcczcghfon, for the plaintiff. 
31anZy and Phillips, for the defendantb 

PEARSON, C. J. Mere silence on the p r t  of a sheriff, in 
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pespect to the levy of an execntion which he has in his hands, 
when property subject to its lien is exposed to sale in his pres- 
ence, is not sufficient to make him liable in an action on the 
case for .a deceit. But if lie says or does any thing intended 
and calculated to create the impression that there is no lien, 
and that a purchaser from the defendant in the execution will 
get a good title, he will be liable to the action. 

There was evidence in this case tending to prove the deceit 
which ought to have been left to the jury, i. e., the pro- 
clamations made by the crier and M'arshison, when the tract of 
land was offered ; the private conversation between the plain- 
tiff and defendant, and the defendant's 6idcling for the plain- 
tiff, and other circumstances, such as the fact that the de- 
fendant in the execntion was indebted to the defendant, and 
that his uncle: Nurchison? who had busied himself about the 
sale, was deeply involved on his account. 

W e  also concur with his Honor upon the question of law. 
Caveat enzptor is the rule in actions for deceit; but the fact of 
a levy or of the intention of the sheriff to insist upon the lien 
of the execntion, or to forego i t  because of certain arrange- 
ments which the defendant in the execution had made, and 
upon which the sheriff was willing to rely, so as to permit asale, 
are peculiarly within the knowledge of the sherig, and even 
n re ry  cautious man might reasonably rely upon his repre- 
sentations in regard to them. There is no error. 

PER CURIAM, Judgment affirmed. 

ELIZABETH GILLIAM, Bxecutri3c, w. PETER HENNEBERkY, A h ' r .  

A co-obhgor, who is a surety in a sealed note, who is not sued, is a compe- 
tent witness to prove the execution of the instrument as to t'he principal, 
because his interest is as much on one side as on the other. 
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ACTION of DEBT on three bonds, tried before SI~PIIERD, J., at 
the last Fall Term of Chowan Superior Court. 

The plain t iff  offered as a witness, IIe7z,*y A. Gillianz, (as to 
whon~  a ~zol ip~oseyui  had been entered,) who was one of the 
co-oCligoi*s, to prove tlie execntion of the bonds declared on, 
and was the snrety for the defendant's intestate. The witness 
was ol?jectecl to on tile score of interest, but admitted by the 
Conrt. Defendant excepted. 

Verdict and judgment for the plaintiff. Appeal by def't. 

SP. A. iiloore, for the plaintiff. 
7T7inston, Jr., f'or tlie defendant. 

BATTLE, J. Tlie true test of tlie interest of a witness is, that 
he mill either gain or lose by the direct, legal operation, and 
effect of the jutlgmcnt ; or that the record will be evidence 
for, or against him, in some otlier action. I t  must be a pre- 
sent, certain and vested interest, arid not one mlrich is uncer- 
tain, remote or contingel~t. The interest mnst, of course, be 
on the side on which he is called, and mast be snch as can be 
asserted in some court of justice ; 1 Greenl. on Ev. sec. 390 ; 
Hlum v. S'tnfo~d, 4 Jones' Rep. 94. If the interest of n wit- 
ness be equally 6c~lnmecl, so that he has as much interest on 
one side as on the other, he will be admissible. 

Sncli was the interest of the witness, IIenry A. Gilliam, in  
the case now before us. I Ie  n-as the surety to tlie sealed note 
sued on, and his interest was the same on both sides. If the 
plaintiff shor~ld recover from the defendant, whose intestate 
was tlie principal obligor, then, the witness would be discliarg- 
ecl fi-um liability on account of his s~iretgsliip. But if she 
should fail in her suit against the representative of tlie prin- 
cipal, slie could recover the debt from the surety, and then he 
could recover the arnonnt from such representative. As be- 
tween the parties, then, he stood indifferent, and consequent- 
ly, he could be examined by either. See York v. Blott, 5 
Nanld and Sel. 71 ; 1 Greenl. on Ev. Sec. 399. 

The other objections, made on the trial, have been abandon- 
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ed in the w g u r n e ~ ~ t  liere, and it is nnnecessary for us to no- 
tice them further than to say, they were manifestly unfounded. 

PER CUEIAM, Judgment affirmed. 

MAXY SANDERLIN v. HENRY hf. SHAW. 

A landlord who had leased his land to a tenant for a year, for a part of the 
crop, was IZeleld to be a competent witnpss to prove a trespass upon the 
land, and damages by the de~truction of the crop. 

I n  an action for the destruction of a growing crop of corn, it was Beld com- 
petent to prove, upon the question of damages, what the price of the @ti- 
cle would have been in its matured condition. 

I t  was not error in the court to lay down the rule to be in an action of tres- 
pass, " the plaintiff was entitled to recover damages for the loss he had 
sustained, if that loss was connected immediately with the act of the de- 
fendant." 

ACTION of trespass, Q. C. F., tried before SEEPHERD, J., at 
the last Fall Term of Pasquotank Superior Court. 

The plaintiff offered, as a witness, one Thomas J. Etheridge, 
who, npon his preliminary examination, stated that he had no 
interest in this suit; t l ~ t  he had a suit now pending against 
the defendant for the same matter; that he had rented the 
locus in  pzco to the plaintiff, during the gear 1854, and was to 
receive oue-third of the crop for rent. The defendant ob- 
jected to the adniission of this witness, but the objection was 
overruled, for which, the defendant excepted. 

This witness stated, that in 1854 he sented the field in ques- 
tion to the plaintiff, who had it in cultivation in  corn in May 
of that yeas, when the land was covered with water, from the 
opening of a ditch leading into the field, which had been cut 
by the witness in August, 1853 ; that this ditch ran through 
an upper farm, which the witness sold to the defendant, Shaw, 
i n  1853. On cross-examination he stated that the ditch com- 
menced in the ilpper farm, (now Shaw's) where the land was 

15 
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cleared, ran in a line with, and a few feet of, an old canal, 
until it, (the canal,) entered into tlie land of one Baxter; 
thence i t  ran in a direct course to the corner of the Carrel1 
field, (the locus i n  quo;) thence into a ditch in that field. H e  
said that it was a "three foot" ditch, and was not cut as a 
drain to tlie upper farm, but to obtain earth for making a dam 
to keep the back water off of his land, and was stopped up 
the day after it was finished, both inside and outside the Car- 
re11 field, by throwing logs and earth, and other things into 
it ; that i t  was not opened again until the trespass complained 
of; that by this act the water was thrown upon tlie plaintiff's 
field, covering it over and drowning the growing crop. H e  
stated further, that in August, 1553, he was living upon the 
upper farm, and sold it to Shaw in the Xovember following. 

William i%!denno~z stated that lie was in the employment 
of the defendant, and was sent by him, with his hands, to nn- 
stop the ditch in question in May, 1854, which he did by re- 
moving the obstructions on the outside of the plaintiff's field; 
that he then entered into the field and took out the logs and 
earth which had been placed there as an obstruction, and let 
the water through upon the plaintiff's field below, which was 
covered with it. This witness stated further that he had seen 
this obstruction in the ditch befoiie Etheridge sold to Sham. 

The plaintiff then offered evidence, that there were sixty 
thousand corn hills in the field, and that the damage done 
was equal to one barrel in tlie thonsand. Another witne~s 
stated that the loss was fifty barrels, and that corn was worth 
774 cents, at Norfolk and Elizabeth Citr, per bushel. One 
of these y h e s s e s  testified that the dam in tho ditch was put 
there in 1853. 

The defendant offered a deed from Thomas J. Etheridge to 
himself, dated November the 29th, 1553, for the upper farm. 
Willough6y NcBride testified as to the situation of the two 
farms, and the former modes of draining them, and as to the 
natural flow of the water, which, from the view taken of the 
subject by the court, is not deemed material. H e  said he did 
not know when the dam in question mas put into the ditch. 
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Ilr. C. G. Xarchartt testified to the same purport as the 
foregoing witness. H e  also stated that he did not know when 
the ditch was dammed or obstructed with logs, &c., as Eth- 
eridge has described it. Josqh 23. Borgarn, and 2.31. Bacc- 
ter, both testified as to the same matters spoken of by the 
witness, &Bride, and both concluded by saying that they 
did not know when the obstructions were placed in  the ditch. 

There was no evidence on either side that proved this field 
to have been overflowed previously to the trespass complained 
of. 

There was no further evidence a$ to the ditch, whether it 
was intended to be used as a drain, or as to the time when i t  
was obstructed-whether before or after the uppcr place was 
sold to the defendant. 

The Court charged the jury, that the plaintiff being in pos- 
session of the land with it crop growing on it when the dam 
in the ditch was cut by the defendant's orders, he was enti- 
tled to recover damages for the loss he had sustained, if that 
loss was connected immediately with the act of the defendant; 
that if the ditch, at the time of the sale to Shaw, in 1853, was 
in the condition in which Etheridge had described it to be 
when he made and left i t  in the August before, nothing 
passed to Shaw but the incrdents connected with the land at  
the time of the sale to him, and he acquired no right thereby 
to enter upon a neighboring tract of land and remove obstruc- 
tions thereon for the purpose of facilitating the drainage of his 
own land. Tlie Court further charged the jury, that there 
was no evidence that the obstructions spoken of were placed 
in the ditch after tlle sale to Shaw. 

The defendant's counsel then asked the Conrt to charge the 
jury that they ought not give dan~ages according to the esti- 
mate of the witnesses touclhg  the value of corn in 1854, but 
damages only for flooding the land, and the necessity of re- 
planting the corn. To this the Court replied that the proper 
rule had been laid down on the subject, and declined to 
charge further. Defendant excepted for this and for error in 



228 IN THE SUPREME COURT. 

Sanderlin v. Shaw. 

the ingtruetions given to the jnry. Verdict for the plaintiff. 
Judgmea~t. Appeal By the defeadant. 

Pool and Smith, for the plaintiff. 
Hines, for the defendant. 

BATTLE, J. The first objection which appears in the de- 
fendant's bill of exceptions is, to the competency of the wit- 
ness, Thomas J. Etheridge. H e  was landlord of the plaintiff, 
and, as ~11~11, was entitled to receive from him, as rent, one- 
third of the crop made on the laud to which the injury was 
alleged to have been done. The objection is clearly untenable. 
This claim upon the plaintiE was only for a certain portion of 
the crop actually made by the plaintiff, whether n~uch  or lit- 
tle. H e  was not entitled to any part of the darnages which the 
plaintiff might recover, and if he were injured by the act of 
the defendant whereby the part of the crop wllieh he might 
otherwise have received was diminished, he could bring an ac- 
tion himself against the defendant, torecoverdainagesadeqnate 
to his loss. I t  was, indeed, stated, that he he had brought such 
an action, which was then pending. H e  may have had an 
interest in the event of the question, but he had certainly none 
in the event of the suit, which alone can exclude a witness. 
The 63d chapter, section l s t ,  of the Revised Code, which gives 
to the landlord, who is to receive from his tenant a part of 
the crop, as rent, a quasi right of action against an officer, 
who removes it, does not vary the rule, because, although he 
may have a special action on the case against the officer who 
levies upon it and takes it away, yet he canwt  maintain tres- 
pass, for he has neither the possession, norr the property. 
Yeeblcs v. Lassa'ter, 11 Ired. Rep. 73. 

There h nothing in the objection to the testimony as to the 
price of corn about the time of the injury, with a view to the 
amount of the damages. The price of the article at  the mar- 
kets of Norfolk and Elizabeth Qity, was proved for the ex- 
press purpose of ascertaining its value in the county of Curri- 
tuck, where the trespass was committed, As the injury was 
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committed upon a growing crop of corn, it was impossible to 
ascertain the extent of the damage resulting from it, without 
an inquiry into the value of that article in its matured condi- 
tion. The testimony admitted for the purpose of ascertaining 
the damage,, being proper, the rule laid down by his Honor 
for fixing upon the amonnt, was undoubtedly wrrect. I t  
was, that the plaintiff '' was entitled to recover damages for 
the loss lie liad sustained, if that loss was connected immedi- 
ately with the act of the defendant." W e  are at a loss to 
conceive what other rule, llarring the semblance of justice, 
could have been announced by his Honor; and so far from be- 
ing opposed to, it is supported by, what was said by this Court 
in the recent case of ~~endriclcso.n v. Anderson, 5 Jones' R e p  
24'1, referred to by the defendant's counsel. See also DicEen- 
son v. Bogle, 17  Pick. Rep. 78, cited for the plaintiff, in which 
i t  is said, that where an act complained of is admitted to have 
been done with force, and to constitute a proper ground for 
an action of trespass a6 et arm&, at1 the damnge to the qlain- 
tiff' of which such injurious act was the efficient cause, and for 
which the plaintiff is entitled torecover,in any form, may be re- 
covered in such action, althongh such damage did not occur 
until some time after the act urns done. 

There is not the slightest foundation for the objection that 
the Conrt erred in saying there was no evidence that the ob- 
struction was placed in the ditch after the sale to the defend- 
ant. All the testimony whieh was given on that snbject, was 
that the ditch was filled up beforo the sale to the defendant, 
and, consequently, lie was guilty of the trespass coinplained 
of, by sending his overseer and his hands into the plaintiff's 
field and opening it, whereby he flooded the plaintiff's corn. 

PER CUEIAM, Judgment affirmed. 
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THOMAS DEANS el a? v. JOHN JONES el a?. 

For an injury to the wife's land after coverture, she may join n~ith her hus- 
band in an action of trespass, and both may join with other tenauts in com- 
mon, for the same injury to their joint property. 

(Case distinguished from Wi2liams v. Laniel; Busbee's Rep. 32.) 

ACTION of TRESPASS, tried before SHEPHERD, J., at the last 
Fall Term of Choman Superior Court. 

The plaintiffs declared in trespass against the defendants 
for cutting domn and carrying away several cypress trees. 
The plaintiffs, Thomas Deans, Willian~ D. Deans and Belinda 
Perry, were tenants in common of the pren~ises, and the lat- 
ter haoiltg intermarried with Turner Perry before the corn- 
mission of the trespass coniplained of, the h s b a n d  and wife 
joined with the other tenants in cornlnon in tbe action. The 
Court intimated an opinion that the wife mas improperly 
joined, whereupon, plaintiffs submitted to a nonsuit, and ay- 
pealed. 

Smith, W. A. Jiloo?~~ and Winston, Jr., for plaintiffs. 
Jordan and IIines, for defendants. 

BATTLE, J. The propositions of his Honor, in relation to 
the forms of action to be brought for a trespass to the wife's 
land during coverture, are, in the main, correct, but he was 
mistaken in snpposing tlint the wife cannot, in any case, be 
joir~ed with her husba~~d  in an action of trespass for such an,in- 
jury. In 1 Chitty's Pleading, 85, it is said, that " in  real ac- 
tions for the recovery of the land of the wife, and in a writ of 
waste thereto, the wife must join. But where the action is 
merely for the recovery of damages to the land, or other real 
property of the wife during coverture, &c., the husband may 
sue done, or the wife may be joined ; her interest in the land 
being stated in the declaration." The same rules are laid 
down in  Archbold's Civil Pleading, 40, and many authorities 
are referred to, both by him and Mr. Chitty, in mpyort of 
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thern. The counsel, for tlie defendants, rely upon the case of 
Villiams v. Zanier, Busbee's Rep. 32, as maintaining a con- 
trary doctrine, but upon examining tlie case, the counsel will 
find that it seems to be admitted, that there may be cases 
where, from necessity or convenience, the husband may join 
his wife with him in an action of trespass for an injury to her 
land. A t  the time of the marriage, as well as the time when 
the injury was c o n ~ n ~ i t k d  and tlie suit brought, the wife mas 
a tenant in common of the land with the other plaintiffs, who 
mere her brothers. Mr. Cl~itty sags, (see Cliittg's Plead. 75,) 
that " tenants in comrnon must, in general, sever in real ac- 
tions ; but in personal actions, as for a trespass or nuisance 
to their land, they may join, became, in these actions, though 
their estates are several, yet the damages survive to all, and it 
would be unreasonable when the damage is thus entire, to 
bring several actions for a single trespass." For this, he cites 
2 Black. Rep. 1077 ; 5 Term Rep. 247 ; Pelv. Rep. 161 ; Cro. 
Jac. 231 ; 2 IT. Black. Rep. 386 ; 6 Mod. 151. I t  would be 
manifestly so inconvenient not to permit the husband and 
wife to join in an action of trespass with the other tenants in 
common, and with all, so oppressive to the defendants to have 
several actions for the same irijary, that the Court, from the 
necessity of the case, or at least from its great conveniency, 
must snstain a suit in the preseut fonn. The judgment of 
nonsuit must be reversed, arid a veniw de aovo awarded. 

PER C~RIAM, Judgment reversed. 

BAINS AYCOCK v .  W. & W. R. ROAD GO. 

Where it appeared that the train of a Rail Road was running at a greater than 
usual speed, upon a straight part of the road, in the day time, and that one 
of several cattle, that were feeding near, and crossing the road, was killed 
by the locomotive, it was HeZd to be negligence, that the speed of the train 
was not lessened, nor the usual mode of driving off stock by the blowing 
of a steam whistle resorted to. 
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Where, under aproceedingby a warrant, given by the 17th ch., eec. 7th, of the 
Rev. Code, upon an appeal to the Superior Court, a verdict was taken for 
the value of an animal killed on a railroad, it was Held that it was too late 
tu take the objection in this Court, that the judgment of the justice of the 
peace was rendered without a valuation of the animal by freeholders. 

Where, under a proceeding, given by chap. 17, sec. 7, of the Rev. Code, the 
warrant recited an injury by a railroad company, and commands that the 
body of a director, named, should be taken ; after judgment against the 
company, and an appeal taken by it, it mas Held untenable to say, that the 
suit was against the director and not against the corporation. 

ACTION for negligence, b~*onght originally before a justice 
of the peace of Wayne county, and came u p  by successive ap- 
peals to tlie Superior Court, where it was tried before HEATH, 
J., at the last Fall Term. 

The warrant recited that the plaintiff complained against 
the railroad company for negligently running their cars over 
a cow and killing it. The corninand was to take the body of 
William K. Lane, a di~ector of the said company. The jus- 
tice of the peace, before whom it was retnrned, gave jndg- 
lnent for the value of tlie propert?, without the intervention 
of freeholders, against the said company, from which it  ap- 
pealed in both instances, and no judgment was taken agaiust 
William K. Lane. The evidence was, that about 3 o'clockin 
the day, on which the alleged injury was committed, the 
plaintiff's oattle were feeding on each side of the railroad, and 
near to i t ;  that some were crossing the road at the time the 
train came along; that the road was here straight, and cattle 
could be seen on it for half a mile ; that the train was later 
than usual, and rnnning at  a greater than ordinary speed ; 
that one of the cattle was on the track and was killed. It was 
further in evidence, that no whistle was blown to drive the cow 
in question from the road, which mas the usual mode of driv- 
ing off cattle. His Honor was of opinion that there was neg- 
ligence on the part of the plaintiff's agents. Defendant ex- 
cepted. 

Verdict for the plaintiff. Judgment aud appeal by the de- 
fendants. 



State v. Latham. 

J. N. Bryan and Dortch, for plaintiff. 
SP. A. Fright  and B. F. Moore, for defendants. 

PEARS~N, 0. J. 3Ve concur with his Honor npon the qnes- 
tion of negligence. It was proven that to " blow the whistle" 
is the nsual mode of driving stock from the road. In this in- 
stance, one of the cattle was on the tract, and it was ncgli- 
gence not to nse the ordinary means of getting it off. 

Extra speed of itself, may not constitute negligence, but 
where cattle are near the road, on each side, and some cross- 
Jng, a due regald for human life and property, requires that 
tlie speed should be reduced, so as to prelm-e for an erner- 
gency, and be able to stop, if necessary, until the danger is 
passed ;Ate neglect of that necessary precaution in this in- 
stance, is probably attributable to tlie fwt, that being '"be- 

hind time," induced the deterlnination to rush on and risk tlie 
consequences. 

The o1)jection taken in this Court, that it does not appear 
on the face of the proceeding, that the cow nas ralned by 
freeholders, is not tenable, becanse the verdict, in the Snpc- 
rior Court, fixed the amount of damages and cured tlie de- 
fect. 

SO the objection, that the warrant is " to take body of Lane, 
a director, kc.," is untenable, becanse the judgnient was en- 
tered agaiust the company, and the appeal was taker] by it, 
showing that i t  vas  the defendant, and rot  Mr. Lane, which 
distinguishes this case from I?~surance Co. v. Eliclcs, 3 Jones' 
Rep. 58. 

PER CURIAM, Judgment affirmed. 

STATE v. CHARLES LATHAM. 

h o o f  that a writ was directed by the clerk to a sheriff of another county, and 
mailed in due titnc to reach him in the regular course of the mail, was l i e d  
to be sufficient evidence to anthorise the entering of a judgment for an 
amercement, nisi, if there be no return of the process. 
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MOTION for an Amersement, nki, against the sheriff of 
Washington county, heard before SHEPHERD, J., a t  the last 
Fall Term of Chowan Superior Court. 

The Clerk of the Superior Court of Chowan swore that he 
issued a capias against one Jeremiah Jones, on the 13th of 
April, 1858, returnable to the Fall Term, ensuing, (wllich bap- 
yened in October following,) which writ was directed to the 
sheriff or' Wasliington connty, at Plymouth, and not returned; 
and, thereupon, the solicitor moved for an amercelnent, nisi, 
against the said sheriff; bnt it not appearing that the said 
writ had ever come to the hands of the sheriff; the motion was 
refused. Whereupon the solicitor appealed. 

Attorney Generlal, for the State. 
H. A. Gilliam and Winston, Jr., for the defendant. 

PEARSON, 0. J. I t  is not expected or required that the 
clerks of the several courts should employ special messen- 
gers to carry writs and other process to all of the counties in 
the State in order to prove a delivery thereof to the sheriff. 
How many special ~r~essengers would it be necessary for the 
clerk of this Court to employ, to enable him to send out all the 
writs issuing from a single term within the tinle required by 
law? Of neccssity, t l~e~efore,  the courts must act upon a pre- 
snxnption of the regularity of the ~nails, and upon proof that 
a writ, dii-ccted to the sheriff of a connty, was duly mailed, in 
time to reach hinz by the regular course of the mail; the 
Court must act on it, as prima facie eviclence, that the writ 
came to his hands, so as to enter an amercement fiisi, if there 
be no return. The officer is allowed to rebut the presurnp- 
tion, and to discharge himself, as upon a motion for a rule 
against him, by making affidavit, that the writ did not come 
to his hands. 

This is a full reply to the suggestion that no one ought to 
be  required to prove a negative. Certainly, he has no ground 
to complain, if permitted to do so, by his own oath. Such 
has been the uniform practice of this Conrt, and wo had sap- 
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posed it was general on the circuits, until the present case was 
sent up. 

There is error. Judgment reversed. This will be certified 
to the end that a filze nisi may be entered in the Court be- 
low. 

PER GURIAM, Judgment reversed. 

Doe o n  demise of FRANCES HOWARD v. SARAH HOWARD, et. ul. 

A male and female slave intermarried, with the cousent of the owners, in the 
form usual among slaves ; afterwards, the male slave was emancipated, and 
purchassed his wife; they then had born to them one child; the female 
slave was then emancipated, and, still living as man and wife, but mithout 
any further ceremony passsing between them, they had several other chd- 
den; it was IIeZd that neither the first nor the others of these children 
were legitimate ; so as to take as tenants in common with legitimate chil- 
dren of the father by a second marriage. 

ACTION of FJECTNENT, tried before CALDTVELL, J., at the last 
Fall Term of Halifax Superior Court, upon the following case 
agreed. 

Biles  Ilowurd, a free man of color, died intestate in 1857, 
seized in fee of the premises in dispute. 

About the year 1818, lie heing then the slave of the late 
Thomas Bnrgess, Esquire, without otller ceremony, took for 
his wife, by consent of his master, and a Mr. Burt, Matilda, 
a slave of the latter, anti was imniediately thereafter duly 
etnancipated. Miles then bought his wife, Mutilda, and by 
her had issue, the lessor Frances, when the said Matilda was 
duly emancipated. After this event, they had other issue, to- 
wit: the lessors, Robert, Eliza, Miles, Charles, Lucy, Ann, 
Thomas, when the said BiIatilda died. 

In a few gears afterwards, the said Miles took another wife, 
s free woman of color, and had issne, the defendants, Sarsh, 
(Tohn, Nancy, and Andrew. The latter marriage was yer- 
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formed with due ceremony, the former was celebrated in the 
manner usual among slaves, and the parties lived together 
ever afterwards as man and wife, and kept house together as 
such. 

In 1836, the lessor, Frances, with other children: who died 
before the intestate, Miles, was emancipated as the children 
and slaves of the said Miles Howard, by an act of the Legisla- 
ture. 

The plaintiff's lessors claimed to be tenants in common 
with the defendants-wbich the defendants denied, and claim 
to be the only legitimate children, and sole heirs of their 
father. The Court, upon consideration of the case submitted, 
gave judgment in favor of the defendants; from which the 
lessors of the plaintiffs appealed. 

B. F. &ore, for the plaintiffs. 
Coniglancl, for the defendants. 

PEARSON, 0. J. A slave, being property, has not the legal 
capacity to make a contract, and is not entitled to t l ~ e  rights 
or subjected to the liabilities incident thereto. H e  is amena- 
Llc to the crirninal law, and his person (to a certain extent) 
and his life, are protected. This, however, is not a concession 
to him of civil rights, but is in vindication of public justice, 
and for t l ~ e  prevention of public wrongs. Marriage is based 
upon contract ; consequently the relation of " man and wife" 
canuot exist among slaves. I t  is excluded, both on account 
of their incapacity to contract, and of the paramount right of 
ownership in them, as property. This snbject is discussed in  
S&te v. Samuel, 2 Dev. and Bat. 177, where it  is held, that a 
slave is a competent witness for or against another slave, to- 
wmds whom she sustained the relation of wife, in a certain 
sense of the term, on the ground that the relation was not that 
of man and wife" in its legal sense, and did not embrace any 
of the civil rights incident to marriage. 

In Alvaney v. PoweU, 1 Jones' Eq. 35. It is held where a 
mother and children are emancipated, a ohild begotten and 
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born while the mother had' n e  hnsband, was entitled to the 
same share of h w  estate, as the  ehildren who were begotten 
and born while s11e had a hnsband ; on the ground "that in 
regard to slaves, even after they becorne free negroes, there 
is no necessity growing out of grave consideration of public 
policy,for the adoption of the stern ruie of the colr~mon law. 
"A bastard shall be deemed nulliusufilius; to have no parents, 
and not even be considered the child of the mother who gave 
it birth ; and in contemplati& of law there is no difference 
between the case of slaves who enter into the qualified rela- 
tions of "man and wife ?' by the express permission of their 
owners, and that of those who "take up" with each other, 
from a mere impulse of nature,in obedience to the command, 
"multiply and replenisli the earth," for the lam does not re- 
cognise either relation so 8 S  to give to it any effect in respect to 
civil coqseyuences. On the other hand, there is in moral con- 
templation, and in the natnre of man, a wide distinction be- 
tween the cohabitation of slaves, as " nian and wife," and an 
indiscriminate sexual interco~zrse; it is recognized among 
slaves, for as a general rule, they respect the exclusive rights 
of fellow slaves who are married. Such marriages are per- 
mitted and encouraged by owners, as well in consideration of 
the happiness of the slaves and their children, as because, in 
Inany ways, their interests, as masters, is thereby promoted. 
Hence a married couple is permitted to have a "cabin and a 
patch off to themselves," and where they belong to different 
persons, tlle man, a t  stated times, is allowed "to go to his 
wife's house." The relation is so far favored in the adrninis- 
tration of the criminal law, as to allow to it the effect of draw- 
ing into application the rule, that when a person finds one in 
the act of adultery with his wife, and instantly kills him, it is 
bat  manslaughter, because of the legal pro\-ocation. This 
result, however, is not attributable to any civil right, growing 
out of the relation, but to the fact that, to a certain extent, i t  
has its origin in nature ; and a violation of the right which is  
peculiar to it, in that respect, excites the furor breuis, 
whether the relation was entered into with or without the 
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legal capacity, and the ceremonies and f o r m  necessary to 
make a marriage valid for civil purposes. This is assumed to 
be the lam in Xtnte v. John, 8 Ired Rep. 330, and has been so 
held upon the circuits. 

Thus far the line is established by these three cases. We 
are now to run farther, and fix another landmark. In Alva- 
ney v. Powell, supra, the Court was not called on to decide 
whether the cljildren, after being emancipated with their nlo- 
ther, were to be considered as legitimate, or illegitiniate; the 
purpose of the case being answered by holding that they all 
stand on the same footing ; because, in either view, they were 
entitled to succeed to their mother ancl to each other, both, 
according to our laws, and the laws of Canada. Nor are we 
now at  liberty to decide it, because tlle facts of this case do 
not present it. Both parents were slaves when tlie relation 
was entered into. Afterwards, the father was crnancipated, 
and bought the mother, and held her as his slave, at the birth 
of the lessor, Frances. This presents a question, in many re- 
spects, different from that of the status ot' a child born while 
both parents were slaves, a ~ i d  lived together as man and wife; 
for the relation of master and slave is wliolly incon~patible 
with even the qualified relation of' husband and wif'e, as it is 
supposed to exist among slaves, ancl the idea that a husband 
may own his wife as property and sell her, if he chooses, or 
that a parent may own his children and sell or give then1 
away as chattels, and that the wife or the children, are, ne- 
vertheless, entitled to any of'the civil rights incident to those 
relations, involves, a legal absurdity. Tlie relations are re- 
pugnant; and as that of master and slave is fixed and recog- 
nised by law, tlie other cannot exist ; and it follows that the 
lessor, Frances, does not take as one of the heirs of her father. 

The other lessors are in a condition still more nnfortnnate ; 
for, while relieved from the incongruity, which is involved in 
the case of their sisters, by the fact, that their mother, at the 
time of their birth, was free, yet, that circumstance caused 
tJ,lern to be unlawf~~lly bogotten. Their parents, having be- 
oome free persons, were guilty of a lnisdemeanor in living to- 
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gether as man and wife, without being married, as the law 
required ; so that, there is nothing to save them from the im- 
putation of being " bastards." 

Our attention was called by B r .  Moore to Girod v. Zewis, 
1 Cond. Louisiana Rep. 505, where it is held that, " a con- 
tract of marriage, legal aud valid by the consent of the mas- 
ter and moral assent of the slave, from the moment of free- 
dom, although dormant during the slavery, produces all the 
effects which result from such contracts among free persons." 
No authority is cited, and no reason is given for the decision, 
except the suggestion that the marriage, being dormant du- 
ring the slavery, is endowed with full energy from the mo- 
ment of freedom. We are forced to the conclusion, that the 
idea of civil rights behg  merely dormant during  slaver,^, is 
rather a fanciful conceit, (we say it with respect) than the 
ground of a sound argument. It may be, that in Louisiana, 
the marriage relation is greatly affected by the influence of 
religion, and the mystery of its supposed dormant rights, is 
att ributalole to its divine origin. If so, the case has no appli- 
cation, for, i11 our courts, marriage is treated as a mere civil 
institntion. 

To the suggestion, that as the qualified relation of husband 
and wife between slaves is not unZawfd, and ought, in fact, 
to be encouraged, upon the ground of public policy, so far as 
it comports with a right of property, emancipation slionld be 
allowed to hare the eEect of curing any defect arising from the 
non-observance of the prescribed farm and ceremonies, and 
the absence of a capacity to contract, as there is plenary proof 
of consent, which forms the essence of the marriage relation ; 
the reply is : 

The relation between slaves is essentially different from 
that of man and wife joined in lawful wedlock. The latter 
is indissoluble daring the lives of the parties, and its violation 
is a high crime ; but with slaves it may be dissolved at the 
pleasure of either party, or by a sale of one or both, depend- 
ant on the caprice or necessity of the owners. So the union 
is formed, and the consent given in reference to this state of 
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things, and no ground can be conceived of, upon which the 
fact of emancipation can, not only draw after i't the qualified 
relation, but by a sort of magic, eonvert it into a relation of 
so different a natnre. In our case, the emancipation of the 
father codd  not draw after i t  the prior relation, because the 
mother was not then free, and, in fact, af'temard became his 
slave. So the relation was not connected with the status of 
the parties in a way to follow as an incident. Suppose, after 
being free, the father had married another woman, could he 
have been convicted of bigamy, on the ground that a woman, 
who was his slave, was his wife Z Or, after both were freed, 
wonld the penalty of the law have attached, if either had mar- 
~ i e d  a third person, living the other ? Certainly not ; be- 
cause the averment of a prior, lawful marriage could not be snp- 
ported, and yet, if the marriage followed the emancipation as 
an incident, i t  would present an instance of a marriage rela- 
tion, which either is at liberty to dissolve at pleasure. 

The parties after being freed, ought to have married accord- 
ing to law; it is the misfortune of their children that they 
neglected or refused to do so, for no court can avert the con- 
sequences. 

PER CURIAJI, Judgment affirmed. 

PELEGE CAROON v. JOHN E. ROGERS. 

The 12th section of the 68th chapter of the Rev. Code, requiring a certificate 
m case the parent or guardian of a female lives without the State, before a 
marriage license shall be issued, is not confined to the case of females un- 
der fifteen, but applies to all under twenty-one years of age. 

The penalty of $1000, giren in the 13th section of the 68th chapter of the 
Revised Code, cannot be recovered in the name of the father of the infant 
female, but must be sued for in the name of the State. 

Where ajudgment of nonsuit has been rendered in the Superior Court, upon 
the ground, that the facts did not justify a recovery, in which it appeared 
to this Court, there was error, but that t h e  was erroz also in the record 
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proper of the plaintiff, in respect of parties, it was Ifild that the Court yas 
not bound to look to the sufficiency of the whole record and pronounce 
judgment on it, for that it might be perfected by an amendment, before 
such judgment was necessary. 

ACTION of DEBT for a penalty, tried before CALDWELL, J., at 
the last Fall Term of Balif'ax Surerior Court. 

The plaintiff declared for the penalty of $1000, given by the 
l2tli and 13th sections of 68th chapter of the Revised Code. 

The evidence was, tlint Sarah Ann Caroon, daughter of the 
plaintiff, Pelege Caroon, lived wi t l i  l~irn in the State of Vir- 
ginia ; that she and one Benjalt~in J o j n e r  came to Jackson, 
in this State, against tile will and consent of her fatller, and, 
on the 13th of n'overriber, 1856, were married a t  that place, 
by a regularly ordained ii~inister of the Go~pe l ,  under a li- 
cense issued by the def'enclsnt, ~vlio was then tlit: clerk of 
Xorthainpton Connty Court. 

There wris evidence going to show that the defendent knew 
wlience the parties came, but ilone as to the age of the said 
Sarah Ann. Xo certificate from the father was produced. 
T l ~ e  defendant offered evidence as to tlie age of Sarah Ann 
Caroon, but this was objected to by the plaintiff. The objec- 
tion was overruled, and the evidence received. From this 
testimony, i t  appeared that Niss Caroon, a t  t l ~ e  time of l1er 
~iiarriage, was between eighteen arid twenty years of age. 

The Court, nl)oli this state of facts, intiniated an opinion 
that the plaintiff could iiot recover. 111 sul~lnissio~i to wliich, 
the plaiuti-ff snff'erecl a nollsnit, and appealed. 

iS'mith and J7eates, for the 1)laiutiff. 
Conigland and B. F. Jloore, for the defendant. 

BATTLE, J. The 12th section of the 68th chapter of tlle 
Eev. Code enacts that, " In  all cases where a license is applied 
for to marry st female whose parents or giiardian reside with- 
out tlie State, the person applying shall produce to tlie clerk 
of the county court, or any other person legally authorised to 
grant license to marryr, a certificate in writing, under the liand 

16 
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of the parent or guardian of the said female, (as the case rnay 
be,) stating she has arrived to tlie full age of fifteen years, 
and if under that age, that she has leave to marry; ~vhich cer- 
tificate shall be filed in tlie clerk's office in the county where 
the license WRS obtained." This section was taken from the 
9th section of the 71st chapter of the Rev. Statutes, and that 
from the act of 1820, (chapter 1041, sec. 5, of the Rev. Code 
of 1820.) The original act of 1820 was entitled an "Act con- 
cerning the marriage of infant females." The 1st section 
made it an indictable offense in a inan who should marry an 
infant femaIe under fifteen years of age, without having pre- 
viously obtained the consent thereto of her father in writing; 
and the t h ~ e e  follotving sections made provision for the court 
in which the offence should be tried, and for tlie disposition 
of the infant female's estate consequent upon tlie conviction 
of the husband. The 5th section then enacted as folIows: 
'L That iu all cases where a license is applied for to marry a 
fernale whose parents or guardian reside without the limits of 
this State, it shall be the duty of the person so applying, to 
prodnce to the clerk of the county court, or any other pcrson 
legally autliorised to grant a license to nialsry, a certificate i n  
WI iting f'roni under tlie hand of the ~sarent or gaa~dian  of the 
said female, as the case may be, stating that she has arrived 
a t  the full age of fifteen years, and has leare to inan-y ; wliicli 
certificate sliall be filed i11 the clerk's office in tlie county 
where the license was obtained." The 6th section imposed a 
p n a l t y  of a $1000 on any clerk who sliould issue a license 
contrary to the provisions of the act. The four first sections 
are contained, substantiatly, if not literally, in tlie 47th sec- 
tion of 34th chapter, and the 7th and 8th sections of 71st chap- 
ter of the Rev. Statutes; and the 5th and 6th sections are 
copied, verbatim, in the 9th and 10th sections of the latter 
chapter of the Rev. Statutes. The 12th section of the 68th 
chapter of the Revised Code is identical with tlie 5th section 
of the 1041st chapter of the Revised Code of 1820, and tlie 
9th section of the 71st chapter of the Revised Statutes, in re- 
quiring n certificate in writing from the parent or guardian, 
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to be produced to the clerk who issues a license for the mar- 
riage of the fernale whose  parent^ or guardian reside in an- 
other State, stating that she has arrived at the age of fifteen 
years; and it differs from them only in requiring it to be 
stated in the certificate, if the female be under fifteen years 
of age, that she has the consent of her parent or guardian. 
The act was manifestly intended to prohibit the marriage of 
persons running away from another State and coming into this 
State to be married where the written consent of the parent 
or guardian had not been previously obtained. That neither 
of the acts was intended to embrace the case of any other fe- 
male than one under twenty-one years of age, is obvious from 
the use of the t e r m  " parents or gualdian," but that the ori- 
ginal act of 1820, the Revised Statutes and tlle Revised Code, 
all mere intended to apply to all females under the age of 
twenty-one years, although over fifteen, is expressed in lan- 
guage too plain to admit of a contrary construction. We 
may doubt the policy of putting feinales over fifteen aud un- 
der twenty-one years of age, coming from other States, upon 
a different footing from those whose parents or guardian reside 
here, but where the Legislative will is clearly expressed in any 
matter within the limits of the constitution, me are bound to 
give eeect to it. 

The case comes before us upon an appeal by the plaintiff, 
from a judgment of nonsuit, submitted to in deference to the 
opinion of hie Honor in the court below, upon a question set 
out in the bill of exceptions, and we think that tlle opinion 
expressed in relation to that question, was ewoneons. But it 
appears to us that from the 48th section of the 35th chapter, 
and the 13th section of the 68th chapter of the Rev. Code, 
that the present action, bronght in the name of the father, for 
the penalty given by the said 13th section, ought to hare been 
brought in the name of the State. This objection has not 
been ui~ged in this court. The question has suggested itself 
to us whether we are not bound to notice i t  as it, appears up- 
on what is called the record proper, ia contradistinction to 
the bill of exceptions. If the plainti8 had obtained a verdict 
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and judgment in the court below, and had asked for its affirm- 
ance here, i t  would have been our duty to notice it, whether 
taken by counsel or not, because by the act under vhich this 
Court is constituted, the judges are required to "render such 
sentence, judgment and decree, as on inspection of the whole 
record, it shall appear to them ought in  law to be rendered 
thereon." (See Rev. Code, ch. 33d, sec. 6th.) Under that 
provision, we would not feel ourselves a t  liberty to render a 
final judgment to which we could see, the plaintiff was not 
entitled. But, in the present case, the plaintiff does not, and 
cannot, ask for any final judgment. H e  only seeks to have a 
reversal of a judgment of nonsuit which was erroneous with 
reference to the particular objection made in the court below, 
and our decision either way would not be fiual with regard to 
the merits of the matter in contest, thougll it might have an im- 
portant bearing upon the costs of the litigation, or the statute of 
limitations. H e  urges that if the objection had been taken in the 
court below, he might hare asked for, and possibly, if not prob- 
ably, have obtained leave to amend upon such termsas the court 
might think proper to prescribe, and that he might thereby 
prevent the effect of the statute of limitations, should i t  be 
pleaded against him. These are weighty considerations, and 
they lead us to the conclusion, that, in a case like this, we are 
not bound to notice, and indeed ought not to notice, any other 
objection than that which appears from the bill of exceptions 
to have been taken in the court below, and upon which the 
judgment of nonsuit was ordered. When the case goes back 
the parties will stand just as they did before the erroneous 
judgment was rendered. 

1 h e  judgment is reversed, and a venire de ~zovo awarded. 
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MUXGO T. PONTON v. WILMINGTON & WELDON R. ROAD CO.* 

A master is not liable, in damages, to one servant, for injuries arising from 
the negligence of a fellow-servant, engaged in the sane employment, pro- 
vided, he (the master) has taken reasonable care to associate him with per- 
sons of ordinary skill and care. 

ACTION ON TEE CASE, tried before ELLIS, Jadge, a t  the last 
Spring Term of Halifax Superior Chart. 

The action was brought for the negligence of one of the ser- 
vants of tile company in permitting a switch to be out of 
place, whereby a collisiou took place between two trains, 
which cansed the injnry and death of tlie plaintiff's slave. 
The injury took place at a place called Joper ' s  station. A 
freight train, in the night time, had passed fro111 the main 
track upon the tzcrmut, without read-justing the switches, in 
consequence of which, the next passenger train took the turn- 
out and ran in upon the freiglit train. The slave in question, 
was a breakman, on the freight train, hired from the plaintiff 
for that service ; he was at  his proper place when the  colli- 
sion happened, and was crushed to death between the trains. 
The company had in their employ tilent at Joyner's station a 
person,  hose duty it  was to adjust the switches. 

The cause was put to the jury upon the facts of the case, 
and under tlie ellarge of the Court. tlie jury gave a verdict 
for the fnli value of the slave. The question of lam-, however, 
as to wlietlier the defendant was liable at  all, upon tlie facts 
of the case, mas reserved by his Honol., with leave to set aside 
a verdict, if one should be given for the plaintiff, and euter a 
nonsuit, should his opinion be against the plaintiff. 

On consideration of the question reserved, the Court order- 
ed a nonsuit, from which the plaititiff appealed. 

Go&gland, for the plain tiff. 
B. l? Boom, for the defendant. 

*Judge Battle being a stockholder in this company, took no part in the de- 
cision of any of the cases, tried at this term, wherein it was a party. 
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RUFFIN, J. The question, in this case, is not new to the 
profession, tliongh it  is raised now, for the first time, in the 
courts of this State. I t  is, indeed, of recent occurrence any 
whcre, and owes its origin, or rather prevalence, prbbably, to 
the great number of servants needed and en~ployed on the 
stea~riboats and railroads, which, bare come so much illto use 
in  our times, and on which so i~iany casualties or injuries from 
negligence happen. The leading case upon the subject, is 
that of Priestly v. FowZer, 3 Nees. and Wells. page 1 ; in 
which, after an advisari, the opinion of the Court of Exche- 
quer was delivered by Lord ABINGER, 0. B., ~ h o  presented 
several strong xasons, founded on policy and social necessity, 
why a master ought not to be liable to one servaut for darna- 
ges arising from the negligence of a fellow servant engaged 
in the same employment. The point was again made in 
IIut~7~ison V. The 170rk Rail  BouZ Conpn?/ ,  5 Exch. Rep. 
343, when, after another nduisnri, Baron ALDERSON delivered 
the opinion of the Conrt, approving of Priestly v. Fowler, 
and laying down the same doctrine and applying it  to persons 
in the same service on a railroad, with the qualification, that 
the employer must take due care not to expose tlre servant to 
unreasonable risks. R e  states the principle to be, that the 
servant, when he engages to serve, undertakes, as between him 
and his master, to run all the ordinary risks of the service, which 
includes the risk of tfle negligence of a fellow-servant, acting in 
the discharge of liis duty as servant of the conmon master; 
but while the scrvant tindertakes those risks, he has a right to 
require, that the master shall take reasonable care to protect 
him by associating him only with persons of ordillat-y skill and 
care. Lord ABIXGER takes notice that there va s  no prece- 
dent for such an action, and urges this as an objection to it. 
The objection seems to be extremely strong, since, if it would 
lie, there must have been innumerable occasions for it in eve- 
ry day life, and there is one class of cases, in which it  might 
have been often brought for damages arising from great loss 
and snffering, namely, that of sailors sliipwrecked by the nn- 
skillfulness, or gross mismanagement of the captain ; and yet 
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there is no instance of an action, for that, against the owner. 
Other cases seem to have settled the law in England, and in  
this country. W e  find concurring adjudications in every New 
England State, New York, South Carolina, Georgia, Alaba- 
ma, and Louisiana, and there may be others, in different States, 
which we have not been so fortunate as to come across, while 
there is, as yet, but a single case in this country to the con- 
trary, that of' Little i7l ircmi Ra i l  Bond C o ~ r q ~ n y  V. Stephens, 
20 Ohio Rep. 416 ; and in that, the opinions of the Judges 
proceed upon opposing reasons. If the opinion of this court 
had been otherwise upon tlle point, as an original question, i t  
would not have been possible to resist the anthority of snch 
an array of consistent decisions of able courts in both hemis- 
pheres, conling so rapidly after each other, with but a single 
adjudication against them. 

Indeed, the counsel for the plaintiff admitted, that the rule 
was so thoroughly settled, that i t  could not be shaken, unless 
upon the distinction, that the injury complained of in  this 
case, was to tlie person of a slave. The distinction was put 
upon the difference between a hired freeman and a slave ; the 
former being coatpetent to malie what t e r m  he  chooses in his 
contract: and to leave the swvice, if dangerous, a t  his will, 
while the latter, by the hiring, becomes tlie property, tempo- 
r a ~ i l y  of the hirer, with no will of his own, and is beyond the 
control of the owner. But the distinction does not aeern sound. 
I t  might be, if the slave were the person to be benefitted, by the 
recovery. I3nt tlle action is by tlie owner for his benefit, and, 
i t  is obvious, that it is in his power also, by stipulations in  the 
contract, to provide for the responsibility of the bailee for ex- 
posing the slave to extraordinary risks, or for his liability to 
the owner for all lnsses arising from any cause. It is SUE- 
cient protection to his property, as owner, when it is put on 
the same footing with the protection to a freeman, as the 
Court t l ~ i r ~ k s  i t  ougl~t  to be. In  the cases in the courts of the 
Southern States, already alluded to, the injury was generally 
to slaves, and both in  those in which the decisions were for, 
or against the employers, such a distiaction was disregarded, 
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or, rather, not noticed. I t  would be singnlar, " if the owner 
of s, slave could recover for damage sustained by a slave, 
when upon the same state of facts, the slave, if he had 
been s freeman, could not have recovered. The case of 
Jones r. Glass, 13 Ire. Rep. 305, mas relied on as a de- 
cision of this Conrt in favor of the action. But that was 
not the case of fellow servants, in the ordinary sense of tlie 
term. It is trse, that the overseer and the slave were both 
serving tlie same person, bnt in very different capacities ; the 
slave, there, not only worked with tlie overseer, but nnder 
him, as  the snpei.intendent arid agent of the master, to control 
and p n ~ ~ j s h  the slave, and thus, in a peculiar degree, repre- 
senting the inaster in liis authority over the hired slave ; and, 
therefore, upon the common principle of bailments, the mas- 
ter was responsible to the owner for the injury done to the 
slave by the overseer ~ l ~ i l e  in the service of the employer, 
as he wodd have been, had flle injury resulted from the act 
of the hirer hi tnself. 

I t  resnlts from the principles, thus established, that the pre- 
sent action cannot be maintained, as tliere was no w a ~ ~ t  crf 
ordinaly care, on tlie part of the company, to provide a corn- 
petent number of persons, fit, or supposed to be fit, to dis- 
charge the dnties, h~ the neglect of which the injury arose. 
There was n man at the switch, or, rather, for it, who failed 
of dne diligence, and cansed the damage. But it does not ap- 
pear, that he had ever failed of his d~ i ty  before, or, if he had, 
that it ever carile to the knowledge of the company or arly of 
its oEcers who had the direction in that department, or had 
been suggested to them. The same is to be said of the erjgin- 
eers and condactors, in the selection of whoni, and keeping 
them in the eluployment of the company, tliere does not ap- 
pear to have been any blame. It may be remarked that, 
among the first cases on this point, in this country, was that 
of liarwell v. Boston and Worcester 3. R. Co., 4 Netcalf's 
Rep. 49, which arose from laclies of the same sort that caused 
the daniage here, the displacenlent of a switch, mhich threw 
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oft' the train, and the engineer, the plaintiff, was injnred, bnt 
was not allowed to maintain an action against the employer. 

PER CURIAM, Jndgment affirmed. 

JOHN DAVIS v. WlLLIAhf II. BOYD. 

Where slaves had been bailed by a father-in-law hving in Virgilna, to his 
son-it:-law living in this State, mere words of gift, afterwards used, in the 
absence of the slnves, were IIeld not to be sufficient to pass the property ; 
delivery being essential to the validity of a gift. 

U7here slaves were put into tho Hands of a son-in-law by his father-in-law, 
under a written agreement that they were to be a loan, a sobseqnent writ- 
ten contract, under seal, in which the bailor agrees and binds himself to 
surre~zclei* all right and title, &c., and b i d s  himsev to sign any paper-wri- 
ting that muy be necessary, to secure such title as will be valid agreeably to 
the laws of Xorth Carolina, was IIe7d not to operate as a conveyance of s 
present interest, but only as an agreement to ndce title in future. 

ACTION of DETINUE, tried before Sauxn~rzs, J., at  the last 
Spring term of Granville Superior Conrt, for tlie detention of 
six slaves. 

The defendant, on tire day of February, 1848, married 
Susan, the daughter of the plaintiff, at her father's residence, 
in the county of l\leclilenberg, iri the State of Virginia. On 
tlie 23d of October, 1848, the following paper-writing was 
signed by the parties, respective, and left in the possession 
of the plaintiff, to wit  : 

'*I lencl to my daughter, Susan S. Boyd, tlic following ne- 
groes, Minerva, Lavinia, Betty and cliild Dilcy, subject to 
my control during my lifetime, or to give or loan by my 
will at my death. 

Given under my hand, tlie 23d day of October, 1848. 
(Signed,) J onw DAVIS, Senr." 

'$1, William 11. Boyd, receive and hold said negroes, upon 
the above condition. (Signed,) WM. H. BOYD." 
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I t  was admitted on the trial, that the slaves in question 
were the property of tlie plaintiff at  the time of the marriage ; 
also, that Mrs. Boyd died in Octobor, 1854, and that the plain- 
tiff demanded tlie property in 1855. 

The defendaut produced and proved the following instru- 
ment, which he insisted is a conveyance of the slaves in qnes- 
tion : 

" &CICLENBURG, VB., November, 1854." 
"This paper is to acknowledge that I hereby agree and bind 

myself to s~wrender to William 11. Boyd, all right and title I 
hold to the following slaves, Henry, Minerva and children, 
Isaac, Betsy, Martha, and Bettie and daughter Dilcy, and in 
furtherance of this, (prompted by reqect  I have to said Wil- 
liam H. Boyd,) I bind rr~yself to sign any paper-writing that 
may be necessary to secure to the said William 11. Boyd such 
title as will be valid-a good one-agreeable to the laws of 
North Carolina. 

Given under my hand, (the day and date above written.) 
JOHN DAVIS, Senr. [Seal.] 

Witness, John Dccvis, JIG. 

The defendant proved that, at the same time and place, he 
execnted and delivered to the plaintiff the following instru- 
ment, viz.: 

c c M ~ ~ ~ ~ ~ ~ ~ ~ ~ ,  Va., November 14th, 1854. 
"I, William H. Boyd, do hereby surrender all right, title 

and interest in a negro girl, Lavinia, and child, Granderson, 
she being considered a loan to my late wife by her father and 
mother. 

Given under my hand and seal. 
W. H. BOYD. [Seal.] 

Witness, John Davis, Jr. 

The defendant also prodnced and proved the execution and 
delivery of a deed of gift from himself to Andrew J. Davis, a son 
the plaintiff, for one of the slaves, dated on the same day with 
these other two papers, attested by the plaintiff as a subscri- 
bing witness-mostly in his hand writing. 
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A. G. Boyd, awitness for the defendant, stated, in his deposition 
that he was present a t  the marriage ; that immediately after that 
event, the plaintiff put into the possession of the defendant a 
set of chamber fnrniture, and a woman by  the name of Mi- 
nerva; that this property was delivered inVirginia, in  the Fall of 
1848, or early in 1849 ; that Davis also delivered to his son- 
in-law, in the State of Virginia, four other slaves, to-wit: a 
man, Henry, an old woman, Betty, a girl, Dilcy, and a girl, 
Lavinia, who were all brought into the State of Korth Caro- 
lina, and have all, since that time, been in  the possession of 
the defendant, except Lavinia, who mas returned to the plain- 
tiff, and who has been in his possession for some fifteen luonths ; 
that about Febrnary, 1855, he (witness,) visited the plaintiff, 
and in a, conversation with him about the slaves now in con- 
troversy, he, (plaintiff;) said he had given his son-in-law, W. 
H. Boyd, the negroes, Minerv:~ and children, the rnan Henry, 
Betty and Dilcy ; that he had macle him a good title, as he 
thought; and, in addition to that, he had macle his will, and 
in that instrument had stated that this property was given 
to W. 11. Boyd ; that neither the woman, Betty, girl, Dilcy, 
Lavinia, or Minerva had any children when they were deliv- 
ered to Boyd. 

Bartlc.tt Crowdu: I n  his deposition, states that, in a con- 
versation which he had with ])laintiff about the marriage of 
his daughter; he told witness that he had gi ven to his son-in-law, 
W. 11. Rojd,  five negroes, and amongst these he  mentioned 
Lavinia, whom he said he had bought, wit11 her mother, at  
the price of $1000. The witness says that this conversation 
took place in 1853. 
T. X ing ,  a witness for the plaintiff, in his deposition states, 

that he  heard the plaintiff say, in 1852 or 1853, that Mr. Boyd, 
with what he had given him, and what his father had given 
him, was accumulating very fast; that he had never lleard of 
the plaintiff's giving the defendant any property, except the 
negroes, Betty, Minerva, I-Ienry and Dilcy. 

James Grady testified that Davis, the plaintiff, said to him 
that he had told his attorney in  Va. that a t  the time when he exe- 
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cuted the writing, dated November 14th, 1854, he was sinccre 
in it, as he ever was in any thing in his life, and then intended 
that Bojd shouid have the negroes, but that if tlie paper did 
not pass the title of the negroes, he did not wish him to have 
them, as circumstances had changed since he had executed 
the instrninent. In that conversation he referred to the paper 
as a deed of gift. The witness also stated that in 1855, as the 
slave, Lavinia, was passing, the plaintiff remarked that Boyd 
had offered him $1500 for her, arid he did not know why he 
wanted her, as he had given him a girl, named Minerva, 
worth two of her, but he supposed he wanted her because she 
was a good house-keeper. 

The plaintiff then called witnesses who testified that in 1850, 
his daughter, Mrs. Boyd, told him that the Joan paper had 
caused her a good deal of doniestic trouble, and she wished 
he would give i t  up, and he replied, that if i t  would promote 
her peace he wonld give it up, but would not make title to 
the said slaves, unless her health improred ; that if she out- 
lived her husband, she would get them by his will; and hard- 
ed her the paper; that on the 14th of November, 1844, when 
the papers of' that dare were executed, the defendant said to 
the plaintiff that it was the wish of his deceased wife that he 
should give tlie boy, Armstead, to plaintiff's youngest son, 
Andrew; to which plaintiff replied that he knew she so de- 
sired, and he illtentled to give the boy to Andrew, but that if 
i t  would be any gratification to him, (defendant,) he might 
make the gift himself. The plaintiff also introduced the de- 
positions of two gentlemen of the legal profession in Virginia, 
to show that the instrument of the date of 14th of November, 
1854, was, by the law of that State, wholly void. 

The Court being of opinion that the instrument bearing 
date of the 14th of November, 1854, conreyed no title to the 
defendant, and that the evidence did not furnish a ground to 
infer a par01 gift of the slaves in question, so instructed the 
j 11 ry. 
The defendant's counsel excepted. 
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Verdict for the plaintiff. Judgment, and appeal by the 
defendant. 

Graham and Reade, for the plaintiff. 
Eaton and La~zier, for the defendant. 

RUFFIN, J. Assuming that a parol gift of slaves may be 
made in Virginia, and that such a gift may be presumed 
there, when a parent, on the marriage of his daughter, deliv- 
ered to her husband slaves, ~vhicll he carries home and keeps, 
yet that presumption is conclasirely rebutted in this case by 
the papers which the parties executed on tlie 23d of October, 
1843, by which it is declared that the defendant held the ne- 
groes as a bailee by loan. Indeed, the parties acted on that 
idea in all the subsequent t1msaction3 between them, and in 
no part of theill more than in the execution of the instrument 
of the 14th of November, 1854, J~hich the defendant insists 
npon as a conveyance from the plaintiff to him. I t  was ar- 
gued, however, for the defendant, that the giving up the in- 
struments declaring the loan, destroyed their operation, and 
left the case as if they had never existed. But that cannot be, 
for, the fact that it was, at first, a lending cannot cease to ex- 
ist, and the utmost the snrrender can imply is, that there 
might hare  then been a gift. But to such an in~plication 
there are insuperable obstacles in other circumstances. In  
the first, such a new gift must gave been made either in Vir- 
ginia or North Carolina, and it appears that in neither could 
a valid gift have been executed. The slaves were in Xorth 
Carolina all tlie tirne, according to the testimony, and a con- 
veyance of them was to operate on them in this State, and, 
therefore, according to the general principle, should be i n  
conformity to the law of Korth Carolina, the Zex situs, which 
could only be by writing. But supposing that otherwise, and 
that by a parol gift in Virginia the title might hare passed, 
yet no such gift can be found npon any facts stated in this 
case ; because there was no delivery, which is essential to a 
valid oral gift of a personal chattel at common lam. Simply, 
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words of gift, without an actual transmutation of possession, 
will not answer. Aclnnzs v. Iluyes, 2 Ired. Rep., 361. And 
tliere conld have been no such transfer of possession, as the 
defendant already liad the possession of the slaves in North 
Carolina. The declarations of the ghintiff to A. G. Boyd, 
that he  had given the negroes to the defendant, and "had 
made him a good title to them, as he thought," are not, for 
those reasons, sufficient to establish such a gift ;  and, bcsides, 
they obviously refer to the writings of November, 1854. The 
same observations apply to the testimony of the other wit- 
nesses. So tlie instruction that a par01 gift conld not be infer- 
red from the evidence, appears to tlie Court to be coirect. 

The question, then, is upon the instrument of November, 
1854. A point was made at  the bar, that, although it might 
not be a good deed in Virginia, by reason that the body of 
the writing did notrecognize the scroll as the seal of the ma- 
ker, yet i t  might be a good deed here, where it was to have 
its effect. I n  the view taken of the constrliction of the iristru- 
inent, i t  is not necessary to discuss that point; for, after much 
~.esearch and consideration, the Court is obliged to hold, that, 
supposing i t  to be under seal, i t  is not a conveyance, bnt a 
covenant. I t  is not easy, at  all times, to give a character in 
that respect to all iastrnments, and i t  is frequently determined 
upon the supposed intention of the parties or the convenience 
of the one construction or the other. Tlins, a covenant, in 
point of form, not to sue an obligor in a bond, where he is the 
sole obligor, is held to be a release. But  that is evidently not 
on the vords of the instrument, but upon the end in view, and to 
avoid circuity of action, and thus give to the instrument its most 
beneficial operation as to both parties ; for, a similar contract 
with 0110 of two obligors is held not to be a release, but a 
mere covenant, since the release of one mould be the release 
of both, which was not intended. So, in respect to leases, 
many questions of the sort have arisen. And as a lease is but 
rt contract for the possession of land and the possession.of 
one who enters under another, ought to be sustained as a sub- 
,&ting estate, if possible, the court leans, in cases of that kind, 
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to treat the instruments between the parties as vesting ail 
estate and not as articles merely. EIence, when the word 
"grant," or "hold," or "have," 01. the like are used, the 
agreements have been supported as leases ; and if there be a 
subsequent clause for the future execution of a fornlal lease, 
i t  will not change the cl~aracter of the instrument, bnt the 
added clause is considered an engagement for further assu- 
rance, or to provide for a duly settled lease with the usual 
covenants for payment of rent, for repairs, and against waste, 
and the like. The Court mould gladly apply that principle to 
this instrument, if there mere words in any part of i t  to sup- 
port it. But there are no terms in it purporting to pass a 
present interest, so as to found an argument, that the latter 
clause binding the plaintiff to execute afterwards such a paper 
as would secure a good title to the defendant according to 
the law of the State, is but an agreement for further assurance. 
For, in tlie beginning, the instrnlnent dues not profess to sur- 
render, then, the title to the defendant, but the plaintiff agrees 
only to " surrender" the title, and to shorn more distinctly 
the nature of the instrunlent, the l~laintiff " binds" himself to 
make the surrender. From this language it can only he in- 
ferred, whatever the fnture purpose of the plaintiff' then TTas 
as to a benefaction to tlle defendant, that he did not, in that 
instrument convey the slaves, but only contracted to do so. 
There is nothing in the nature of the transaction to enable the 
Court to interpret the instrument, by any aid but its own lan- 
guage, and taking that thro~~ghout, it seems to tlie Court to 
be but an executory agreement. 

PER CURIAM, Judgment affirmed. 

Doe 07% the demise of ELIZABETH CAXPBELL et al v. DANIEL BAKER. 

A bidder, at  a sale of a clerk and master in equity, may assign his bid, and a 
deed to such assiguee passes the title. 
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A decree of sale, upon the petition of infants, by their next friend, is valid. 
Where a married woman and her children, to whom an estate had been con- 

veyed, joined with the trustee in a petition for a sale of real estate for a 
reinvestment, the decree was, that the clerk and master should make the 
sale, whether or not the title of the trustee could thus be passed out of him, 
before the act of 1836, Rev. Code, ch. 32, sec. 23, at all events, it would 
thus pass by force of that enactment. 

EJECTMENT, tried before SAUNDERS, J., at the Fall Term, 
1858, of Cumberland Superior Court. 

CASE AGREED. 

The lessors of the plaintiE are the heirs of Peter J. Camp- 
bell, and James S. Campbell, and Elizatetli Campbell, widow 
of tlie said James. They daim title to the land by a deed 
from James S. Campbell, the former owner, to tho said Peter 
J. Carnybell, which was made on 17th of March, 1825, on the 
eve of a marriage, about to take place bekeen  t l ~ e  said James 
and the said Elizabeth, then Elizabeth Pilley. By this deed, 
the land in qnestion, with other property, real and personal, 
is conveyed to the said Peter J. Campbell, in trust, for the 
sole and separate nse of the said Elizabeth, and then in trust 
for the children of the marriage. The defendant admitted 
possession. To estop the defendant, the plain~iff exhibited 
the records of a petition in the Conrt of Equity of Culnber- 
land county, by "James S. Carnpbell, Peter J. Campbell, 
trustee, Elizabeth Can~pbell, the wife of James Campbell, 
Anna Maria, Henry S., L)elpliia, L., JVilliarn Alivier, and 
Thomas James Campbell, children of the said James S. and 
Elizabeth Campbell, by their next friend, Thomas S. Camp- 
bell, setting out the said deed, and the seizin in trust, by tlie 
said Peter, and praying that the land in question, and some 
other property, might be sold for a reinvestment, also a decree 
of sale-a report of the clerk and master of a sale to James S. 
Campbell, and a decree that the clerk and master make title. 
A deed was also produced from the clerk and master to Dan- 
iel Baker, and from him to the defendants. The defendants 
then produced an assignment by James S. Campbell, of his 
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bid at  the master's sale, to Daniel Baker, who paid the money 
bid into the office. 

The'plaintiffs produced no other evidence of the title of Pe- 
ter J. Campbell. 

I t  was admitted that the defendants were in possession when 
the suit was brought. 

Upon this case agreed, his Honor being of opinion with the 
plaintiffs, gave judgment accordingly, from which the defend- 
ant appealed. 

Banks, for the plaintiffs. 
Fuller and C. G. Wright, for the defendant. 

RUFFIN, J. The title derived by the defendant, under the 
sale and deed made by the clerk and master, was impeached 
in the argument on two grounds. The first is, that the pur- 
chase was made by James S. Campbell, and, by his order the 
deed was made to Baker. The objection is founded on the 
idea, that the master has a special authority to convey under 
the decree and the statute, and the decree is for a conveyance 
to the " purchaser" at  the master's sale ; and that, therefore, 
i t  must be to him alone. Eut the language of the acts, direct- 
ing sheriffs to convey land sold under execution, is much the 
same, and i t  has been frequently decided, that a conveyance 
to another, by the direction of the purchaser, was sufficient to 
pass the land; Xmifh v. KeZly, 3 Mnrph. 507; Testerman v. 
Poe, 2 Dev. and Bat. 103. The Conrt thinks this case stands 
on the same reason with those. I t  is a question between the 
purchaser and the master and his bargainee ; and, if the con- 
veyance was improperly made, application to correct it, should 
be made by the purchaser to the court of equity, which made 
the order for the conveyance. 

The second ground is, that the petition, for the sale of the 
land, was filed in the name of the infants, by their next friend, 
whereas, i t  ought to have been in the name of their guardian. 
If this objection were well founded, generally, it could not 
have any effect in this action, because. them infanta had not 

17 
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the legal title to the land, but it was in their trustee, who mas 
also a party to the petition. But the Court is of opinion that 
i t  could not, in any case, affect the title. W e  will not say 
that a sale, under a petition in the guardian's own name, 
would not be good. The act may, by force of its ternis, sus- 
tain it, and, generally speaking, it seems unsafe to decree a 
sale of the land of infants, except on the application of the 
guardian, as a responsible person, under bonds for his fidelity. 
But, certainly, if tlie guardian does apply, it is most regular 
and proper that the petition should be in  the name of the in- 
fants themselves, by him as gnardian; because the title is 
in them, and the statute makes the decree and deed pass the 
title vested in the parties to the suit. Xor do we think that 
the sale is vitiated by tlie fact, that tlie petition is in the names 
of tlie infants by a next friend. In the first place, it is the 
course of the conrt of equity to sustain suits by infants by 
prochein ami, without regard to their guardianship, because 
he is under tlie control of the conrt, and, if he lnisdemeans 
liirnseff in conducting the case, the conrt, being charged vi th 
the care of the infants, mill remove him and appoint a fit per- 
son to protect the infants; and the statute, in authorisitig the 
court of equity to act on the applicntiorl of the guardian, is 
not to be considered as ousting the prior jurisdiction of the 
court, or changing its usual course of proceeding. This is 
believed to have been constantly the understanding of the 
profession, and i t  would be mischievous, at this day, to hold 
otherwise, as inany titles are d e r i ~ e d  under decrees upon pe- 
titions brought in the names of infants by their next friend, 
or their guardian. But, at all events, the regularity of the 
proceedings in the court of equity cannot be called in ques- 
tion here ; but that court is the exclusive judge of its own 
couree, and its determination conclrxsive as to every matter 
within its jurisdiction. That subject was, however, so fully 
considered in the case of Williams v. Earrington, 11 Ired. 
616, as not to require further observation now. Upon the 
ground taken in the argument, therefore, the opinion of the 
Court is against the plaintiff. 
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There is another point, however, which is not so clear, and on 
which the Cou1.t has felt considerable difficulty. This is not 
a case of a sale of tile land of tenants in common for partition, 
nor of infanta seized of the land. The title was vested in a 
trustee for Mrs. Campbell during her life, and then for her 
children, the infants, who Iis?ve now arrived at full age, and 
with tlic heirs of tlie trnstee, are the lessors of the plaintiff, 
The purpose of the proceedings in Equity was to obtain a  ale 
of the premises, with the avotvecl object of investing the pro- 
ceeds in other real estate, and the bill was brought by the 
trustee, hlrs. Campbell and her children. Our doubt has been, 
whether the conveyance of tlie trustee himself was not neces- 
sary to pass his legal title, as the case is not literally within 
any of the acts of Assembly which direct the sales of land 
and authorise the master or a, coinmissioner to convey, under 
the direction of the Court. It is not questioned, that the 
court of equity may cllange investments in trust for a mar- 
ried molnan, or for infant cest&s que trust, ancl that i t  is pro- 
per the trustee should be a party to the cause ; and it is not 
supposed that a court of lam can question the decree as to its 
correctness upon the rights of the parties to it. But as a de- 
cree, properly, is in  persomrn, and does not divest the 
legal title, a doubt arose, whether the title of the trustee could 
be passed but by his own deed. The question is not free of 
diEcnlty. But, after some hesitation, the Court holds that 
the deed of the master is sufficient. The gronnd on which we 
go, is, that the Court might have decreed that the trustee 
should convey, and hie deed would have been sufficient; and 
that the act of 1836, Rev. Code, ch. 32, sec. 23, enacts that in 
all cases of a sale under a decree of a court of equity, where 
the master shall be authorised by a decree in the cause to 
convey, his deed shall be effectual to convey to the purchaser 
such title, interest and estate, as the party of record owning 
the same l a d  therein ; which seems to be broad eaengh to 
cover e v e g  case. 
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The judgment must therefore be reversed and judgment 
rendered for the defendant, on the case agreed. 

PER C h a ~ ,  Judgment reversed. 

JOSEPH M. ALEXANDER against D. S. TORRENCE, Exy. of James 
Catdwell. 

Where it was made to appear that by the law of Alabama, six years adverse 
possession of a slave, under a claim of right, conferred a f tle to such slave, 
it was hetd that an action for a breach of a warranty of title, contained in a 
bill of sale, would not lie in favor of a person who had thus held for more 
than six years in that State, although, the slave, having run away and gone 
into South Carolina, a court in that State had held that the title thus ac- 
quired was invalid against one that previonsly had title in that State. 

ACTION for COVENANT for the warranty of title to a slave, 
tried before PERSON, J., at the Fall Term, 1857, of Mecklen- 
burg Superior Court. 

The slave, Caleb, the subject of this action, had originally 
belonged to one Benjamin Johnson, of Abbeville District, 
South Carolina, who made a deed of gift for him to his sister 
Anne, afterwards intermarried with John Bul.net. On the 
death of Benjamin Johnston, his son, John Johnston, in 1837, 
sold the slave in question, to James Caldwell, who was passing 
through that State, and he carried him to Alabama, and sold 
him 'to the plaintiff, Alexander, by a deed containing a war- 
ranty of title. Twelve years afterwards, as the plaintiff was 
passing throngh South Carolina, the Slave, Caleb, ranaway 
and went into the possession of Burnet, the husband of Anne 
(formerly Johnson,) and suit was brought for him in that 
State, which was decided on the circuit in his, (plaintiff's,) 
favor, but upon an appeal to the Court of Appeals, it was de- 
cided that the possession for twelve years in Alabama, did not 
give title to the plaintiff, but that the right of property in the 
slave was in Burnet,jure marhi. Accordingly, a new trial 
was ordered, and when the cause next come up on the circuit, 
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the plaintiff took a nonsuit and brought this action against 
the defendant as execntor of Caldwell. 

The defendant contended, by the lam of Alabama, an ad- 
verse possession of six years, under a claim of right, amounted 
to a good title ; and produced evidence that finch is the law of 
that State; but the Court held tlie contrary, and the defend- 
ant's counsel excepted. 

Verdict and judgment for the plaintiff. Appeal by the 
defendant. 

Thonzpgo.n, Gvaham and Osborne: for plain tiff. 
Boyden and FowZe, for defendant. 

PEARSON, 0. J. I t  is unnecessary to notice many of the 
exceptions set out in tlie statement of the case ; because the 
Court is of opinion that the defendant is entitled to a venire 
de novo upon the merits. 

To maintain the action, it was necessary for the plaintiff to 
prove an eviction by title paramount. There was sufficient 
evidence of an eviction ; for the fact that the slave went into 
the possession of Bnrnet, who, upon demand, refused to give 
him up, and that the plaintiff brought an action of trover 
against him, and failed to recover, is as full proof of an evic- 
tion as if Burnet had sued the plaiiitiff for the slave and re- 
covered ; the actual and legal effect lseiag precisely the same. 
This proposition assumes, that the plaintiff was well advised 
in submitting to a nonsuit after the new trial mas granted by  
the Court of Appealsof South Carolina. It was evidently useless 
for the plaintiff to proceed further in the face of the opinion of 
the Court that he was not entitled to recover. Was the eviction 
by title paramount ? I n  other words, does the evidence show 
a title in Burnet superior to the title of the plaintiff and of 
defendaut's testator? Bnrnet's title rests upon s deed exe- 
cuted by one Benjamin Johnston, to Anne, the wife of Burnet, 
dated the 13th of June, 1831, and the question is, did the title 
of the slave vest in Mrs. Burnet by the force and legal effect 
of that deed? The parties resided in the State of South Caro- 
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lina. The slare was there, and the deed was executed there; 
it follows that the operation of the deecl must be governed by 
the l a m  of that State. This Court is not presumed to know 
the law sf another State or country, and where a question 
arises in regard to it, evidence thereof must be offered to tho 
Court. The judicial decisions of the courts of a Staie or 
count~y ,  contained in reports, anthorised by law, or received 
and recognized by tlie profession, fnrnislr the most satisfactory 
evidence of the law. AZlm r. PGIRS, 4 Dev. a r ~ d  Bat., Rep. 7%. 
ST'ol yell v. T.';7tsm, 5 Jones' Rep. 91, V o 0 ~ 3 e ~  v. Xooro ,  B i d .  
130, Conflict of L a w ,  see. 637-8, 1 Greeiileaf's I<v. see. 496. 

In  this case, the -ii.olk is done to onr hand;  for in A l t x a ~ ~ d w  
v.  Bwnrt,  5 Iiicii~rclson, E. 190, ilie principle of tlie lam of 
South Carolina, i11 1.cgarc1 to the construction ancI legal ef7ect 
of deeds of the kind a~ltler conside~ation, is not m e l d y  an- 
nounced, but the applic:liiol~ of i t  is made to this VCIT deecl, 
and ill t l ~ e  ol)inion oi' the Conrt the title of the slfive was 
~ e s t e d  by it  in Xrs .  B?+lact and passed to Bnl-net, jure nznl.iE'i, 
the slare havir~g been in his possession. So, upon this ]joint, 
we are relieved f r o i ~  all fwtlier labor, except that of clecicling 
that i t  is govcrncd by the law of South C;irolinn. 

The plnintifT 11avinp thus s l ~ o ~ ~ n  title in l>,nrnet, and a con- 
seqnent defect of title in the defendant's testator, at  tile t ime  
lie execntecl the c o r c i ~ m t  of w.n~-rantg sut:c! on, est:~blislied a 
y r h a ~ f i r c i e !  I i g l ~ t  to recover, and it remaii~s to be seen vilieth- 
cr what  afiei~n.nlds occur;-ed llacl t!le ef]?ecL of diresting thc 
title ant of I3ul.net and vesting it in tho  p1:tiniifr'; for, if he  
had title rtt ill,? tiice of the eviction, he has no cause of action 
on the core~i:mt, 3 9  Bnmet's act won!d l)e that cf 2% mere 
stranger withont title. Tile scene is now sliifted, and :re pass 
from Souill C n ~ c l i i ~ a  in to Alabama. The l~laintiff bought the 
slave fro111 the defendant's testator, and tooli the bill of sale 
nnd tlie corencnt sued on, in the State of Alabama. The 
slare was there, and was bept iu  possession there, by tlie 
plaintiff, for ~nol.e than six years, adversely and upon a elaim 
of title. Tho question is, did the title of the slave vest in the 
plaintiff by the force and effect af this adverse possession! A 
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preliminary question is, are we to be governed in our decision 
by the law of Alabama or the law of South Oarolina '2 But 
for the opinion of the court in Alexander v. Bur.net, szpra, 
we woldd say it follouw, as  a nzcltter course, that the legal 
effect of the acts done in Alabama, must be determined by 
the law of that State, in tlie same manner that the legal effect 
of the deed executed by Johnson, mas determined by the law 
of South Carolina ; and, not~vithstanding that opinion, we are 
fully satisfied that such is the law, and the court of South 
Carolina misapprehended the point and fell into error by con- 
founding it with tlie doctrine in regard to tlie statnte of limi- 
tations. The plaintiff did not, in any mariner 01, shape, in- 
voke the aid of the statute of limitations of the State of South 
carol in:^ ; on the contrary, he alleged that, having bought the 
slave in Mahama, and having held adverse possession of him 
there for more th;m six years, such possession had the legal 
effect of vesting the title in him according to the law of that 
dtate, as held by the conrts there, in the construction of the 
statute of limitations of that State. W e  think i t  sufficient to 
ask, (and 1-i-e do so ~ i t h  due respect,) what bearing had the 
statute of limitations of the State of South Carolina on that 
yuestiori? 

If Alexander, by acts done in the State of Alabama, had 
acquired a title to tile sl:zve under the law of that State, the 
conrts of all other countries were bound to respect it, and the 
fact that Bul.net, who was the original owner, mas a citizen of 
South Cnrolina, could not in any way aEect the question, 
unless there had been a clunse in the statute of Alabama 
finring the rights of non-resident owners. This brings us to 
the main question-did tlie title vest in the plaintiR by the 
force and effect of his adverse possession according to the lawe 
of the State of Alabama? We havc examined the statute. 
Six years is a bar to the action, and there is no saring of the 
rights of non-resident owners who are not under disabilities- 
infancy coverture, &c., and we find i t  settled by the decis- 
ions of the courts of that State, where the possession of per- 
sonal property is held adversely for a period beyond that pre- 
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scribed by the laws of the State as a bar to an action, the 
title vests in  the person holding such adverse possession, 
against the original owner, and all other persons. Doyl v. 
Bouler, 7 Ala. Rep, 246, Goodman v. dunkg, 8 Porter's Ala. 
Rep. 85. 

Judgment reversed, and a venire de novo. 

PER CURIAM, Judgment reversed. 
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PRUE v. HIGHT. 

IIABEAS CORPUS. 

A free infant of color, rightfully bound as an apprentice, remains subject to 
the jurisdiction of the County Court, wherein he was bound, untildischarg- 
ed in the mode provided, sec. 5, ch. 5, Revised Code. 

A IrABEas CORPUS was returned before his Honor, Chief 
Justice PEARSON, who invited the other Judges to assist at the 
argument of the matter, and accordingly the case was heard 
in the room of the Supreme Court, by all the Judges, on 8th 
of January, 1859, and was as follows : 

Alfred Prue, a free boy of color, an inhabitant of Franklin 
county, was bound by the County Court of that county, as an 
apprentice, to one Fuller, a resident of that county, who re- 
moved from the State in 1849, leaving the apprentice in charge 
of the defendant, Hight, also a citizen of Franklin county. 
Hight placed the apprentice with a son-in-law, who lived in 
Granville county, where, by the direction of Hight, he stayed 
as a servant until the close of the year 1857, when he deserted 
his home, and went at large, in Granville county, until March, 
1856; being still a minor, he was brought to the County Court 
of Franklin, and by that Court bound to EIight, who took him 
in charge. 

The petitioner, the apprentice aforesaid, deeming himself a 
an inhabitant of Granville county when he was bound to the 
defendant, Hight, and that the County Court of Franklin had 
not jnrisdiction of the subject-matter, sued a writ of habeas 
corpus, and prayed to be discharged from the custody of the 
defendant. 

The matter was argued by Badger, with whom was Ed- 



266 APPENDIX. 

wards, for the petitioner, and B. F. Zoore and Xdler, for the 
defendant. Upon the argument of the case, the Judges nnan- 
imously agreed, that the petitioner had been lawfully bound 
to the defendant by  the County Court of Franklin. At the 
request of the Chief Justice, Judge Ruffin drew up an opinion, 
which was concnned in by Judge Battle, which is contained 
in the following letter addressed to the Chief Justice : 

" &LEIGH, Janliary 11t11, 1859. 
" Dear Sir : 

"Agreeably to your request, I hare  considered the 
case of habeas corpus, wliich was before you on Saturday, and 
m y  conclnsion is, that the applicant cannot be discharged. 

The gentlemen of the bar pnt  tlie case, I think, on its true 
point, namely, whether the County Court of Franklin had 
jurisdiction, so as to render the binding to the present master 
valid, arid I am of opinion that Court had jurisdiction. 
It is unnecessary to embarrass oneself, in considering this 
question, by adverting to the law of settlement as to infants 
generally, or even as to those of color generally ; because, as 
I conceive, the statutes hare  created a clear rnle in respect to 
such an infant of color as this applicant, namely, one who was 
once rig11tfnll;y bonnd by the court of a particnlar county. I t  
is admitted tlint the original residence and settleriient of this 
1 ) o j  was in Franklin, and at the time he was first bomid. 
That seems to me to fix the apprentice of color to that coun- 
ty, cluriug his minority, except in  t l ~ e  special case provided 
for, of a removal of the master and apprentice to another 
county by  the cousent of Franklin Court, ancl the absent there- 
to by tlie ~vardens and court of the new county, eviclencecl by  
a new binding in the latter connty, to tlie same master. The 
act requires the person, to whoni a free negro is bound, to 
give bond not to remove tlie apprentice out of the county, 
and for tlie production of liiin a t  the expiration of the term, 
and whenever- tlie court may require in tlle meanwhile ; 
with a proviso for a surrender to the court by the master ancl 
~ c c e y t a n c e  by the court, and  the further proviso, just men- 
tioned of a removal to another co~inty.  If the bond were one 
voluntarily given by  the master, i t  might be argned that a 
removal of the apprentice would give an action on the bond 
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as the only remedy. But  this bond is prescribed by  the Le- 
gislatnre upon s principle of policy, and the provision of the 
statute, which  beq quires it, is to be construed as establishing 
that policy and a rule of law to enforce it, just as much as if 
the statute declared and enacted them expressly. To what 
end, then, is tlie apprentice to be produced, when required by 
the court vliich bound him, but that he is to be subject to 
the control and disposition of that court. If so, then the mas- 
ter may not only be sned, for not prod~lcing l ~ i m ,  when order- 
ed, but the conrt may assert its control and power of disposi- 
tion over the apprentice, in any way, necessttry to reu(1er i t  
cficctual, by bringing in his bod!., whe?her fonnd in thxi com-  
ty or any other. That is not only a power of' the birldillg 
conrt, bnt it is a duty which the wardens and conrt of a conn- 
ty, to which tlie master has removed, (which can only be a 
county acljoining the first,) m:~y enforce on the first county 
by refusal to bind anenr, aucl a remora1 of the apprentice to 
his former settlement, according to the 13th sectio:i of SG ch. 
Revised Code. Sucli a. constrriction of tlle acts is the mole 
required, since it is plain that; the enactments proceed upon 
two idens afTecting public policy-the one, the peculiar expo- 
sure of this part 01' our population to oppression and wrong, in 
being cawied to reuote  parts and inacle the subject of trafic, 
and the other, that they may be subjected, while amongst ns, 
to the snpervisioii of ,z strict police, so as to restrain their pro- 
pe11siity to be idle and ~ n i d ~ i e v o ~ ~ s  ; and that can only be ef- 
fecLed by p e m a n e n t l j  vesting tlle whole control of the free 
illfalit of color iu the conrt which first legally takes charge 
of him. Tile pon7er is, therefore, given for the t~vofolcl pur- 
pose of' protection to the child of color fiom much wrong- 
even, possiibly, of being enslaved in remote l)laces, and in the 
vho1eso:ue exexise of a local police; and the jurisdiction once 
attached, it cannot be ousted by the unlawful act of the mas- 
ter or apprentice. 

"1 do not consider i t  material to enqnire, whether the boy 
might properly be bound a second time, before c:tncelling the 
first inclen tures after notice to the first master. It would seem, 
indeed, after so long an abandonment of an apprentice by  a 
master, who had removed from the State, the court must, of 
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necessity, reassume the charge and care of the infant. But, 
a t  all events, that is a question between the two masters, and 
cannot fonnd a reason why the boy should not be the appren- 
tice of either, so as to entitle him to the absolute discharge, 
which is claimed for him. 

( 'He  ought, I think, to be remanded to the custody of the 
defendant." 

Nost respectfully, your ob't. servant, 

THOMAS RUFFIN. 
I concur in the above opinion. 

WM. 11. BATTLE. 
I concur in the conclusion of Judge Ruffin, for the reasons 

set out i11 the opinion, which lie was kind enough to dram up 
a t  my request. I t  is considered by me, that the petitioner be 
remanded and put in possession of Herbert 11. Hight, and 
that the said Hight recover of Jesse Person, the next friend 
of the petitioner, his costs to be taxed by the clerk of the Sn- 
prenie Court, at Raleigli. Let execution issue therefor. 

R. 31. PEARSON, C. J. 

DEATH O F  CHIEF JUSTICE NASH. 

The Chief Justice having died since the last term of the 
Court, the following proceedings were had : 

" IN THE SUPREME COURT, 
Monday, Jan. 3, 1859. 

On the opening of the Court, the Attorney General rose and 
said : 
May i t  please your Ilonors : 

I beg leave to announce to the Court that a ~neeting of the 
members of the Bar, in attendance on the Slipreme Court, was 
held this morning in the Court room, for the purpose of giv- 
ing expression to the sense of the loss which the country has 
sustained, by the death of the late lamented and venerable 
Chief Justice Nash. 
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I n  obedience to the wishes of the meeting, i t  becomes my 
duty to present to the Court, the preamble and resolutions 
which were unanimonsly adopted. In  presenting these reso- 
lutions, I shall not enter into any extended observations in re- 
gard to the character of the deceased, either public or private. 
H e  needs no eulogy. For nearly forty years he has been in 
the public service, and in whatever position he has been plac- 
ed, he has performed the duties devolving upon him, with 
credit to himself and satisfaction to the public. A man of 
unsullied private character, he possessed in an eminent de- 
gree, those rare and intestimable qualities both of mind and 
heart, which must command the respect and esteem of all 
good men. Whilst we feel a deep and si~lcere sorrow, a t  be- 
ing separated from such a man, pet we are, to some extent, 
consoled by the reflection, that he has left behind him an ex- 
ample, that will be a beacon light, a polar star to guide suc- 
ceeding generations in the paths of duty and virtue. Believ- 
ing, as I do, that each member of the Court will heartily con- 
cur in the sentiments expressed in the following resolutions, I 
beg leave to read them to the Court. 

The Attorney General then presented and read the follow- 
mg : 

A t  a meeting of the Bar and oEcers of the Supreme Court 
of North Carolina, held at  the Court room, in the Capitol, on 
Monday the 3d day of January, 1859. 

On motion of Mr. Badger, Hon. William A. Graham was 
called to the chair and Edmund B. Freeman appointed secre- 
tary. 

On motion, the chairman appointed P. H. Winston, sen., 
W. N. E. Smith, R. S. Donnell, John Pool, John H. Bryan, 
William A. Jenkins and Hamilton C. Jones, a committee to 
consider and report resolutions expressive of the feelings of 
this meeting on the death of the late Chief Justice Kash. 

Mr. Winston, from the committee, reported the following 
preamble and resolutions : 

Frederick Nash, late Chief Justice of the Supreme Court of 
North Carolina, having died since the last term, the members 
of the bar, and officers of the Court, desire to express their 
sense of the loss which the country has sustained, in the death 
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of a magistrate so worthy of the high office, whose dnties he 
performed with perfect integrity, and eminent usefulness and 
dignity; and also to give some outward evidence of sincere 
sorrow for their separation from a man, whose ardent, yet 
cheerful piety, at once gave strength and consistency to all 
his private virtues, and to his manners a pervading and attrac- 
tive gentleness ; which, joined to the more imposing qualities 
exhibited by him in his public elnployrnents, gained for him 
universal aeection, esteem and admiration ; therefore resolv- 
ed, 

1. That the niem7oers of this meeting will wear tlle usual 
badge of rnourning dnring the present term of the Court. 

2. That a copy of these resolutions be sent to the family of 
the decased by the chairman of this meeting. 

3. That tlie Attorney General be desired to present the pro- 
ceedings of this meeting to the Judges of the Supreme Court, 
with a request tbat they be entered on tlie records of the 
Court. 

The preamble and resolutions mere seconded by Mr. Badgel. 
in a feeling and eloquent address, and after a few impressive 
remarks from tlie chairman, were nnanimously adopted. 

The meeting then adjourned. 
TV. A. GRAHAM, Chrn'n. 

E. B. FREEMAN, Sec'y. 
Wherenpon, Chief Justice Pearson, on behalf of the Court, 

replied : 
Gentleman of the Bar : 

The members of the Court are deeply impressed by the sad 
event to which your proceedings refer, and join in the senti- 
ments to which you have given expression. 

To very extensive legal learning, ripe scholarship, and an 
elegant and easy style, Judge Nash united a high sense of 
moral and religious duty, which gave to him a weight of 
character, that was calculated to command the confidence of 
the public for the decisions of any tribunal of which he was a 
member. His distinguislhg characteristics were firmness 
and integrity. 

His urbanity and uniform attention to all the courtesies of 
social life, endeared him to his associates ; and in his death, 
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we feel that me have lost not only our Chief Justice, but R 

friend. He had lived the term allotted for human existence- 
three-score years and ten-he had filled the measure of his 
usefulness and honor. We were in some degree prepared, 
and whilst his demise suggests the most solem11 considerations, 
the feeling of regret should not be as unmitigated, as when 
one is suddenly cut off in the prinie of life. 

The Court directs the proceedings of the Bar to be entered 
on the minutes. 

Uourt adjourned until to-morrow morning, 10 o'clocli.. 
E. B. FREEMAR, a 7 k .  

The Eon.  THOMAS RUFFIN, of Alamance, was appointed by 
the General Assembly to fill the vacancy occasioned by the 
death of Judge  NASII. 

Judge PEARSON m s  appointed by the Court, Chief Justice. 
ROBEET R. HEATH, of Edenton, and JESSE G. SHEPHERD, of 

Fayettville, were appointed by the General Assembly, Judges 
of the Snperior Courts, ( l i a~ ing  first received the appointment 
ad interim, by  the Gorernor,) in the places of Judges PERSON 
and E L L E ~  resigned 
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ARGUED AND DETERMINED 
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DAVID GEORGE V. THOMAS M. SNITH awl others. 

To give a slave a pass to travel by a raiIroa~1, as an indulgence, does not 
amount to a breach of an agreement to work the slave only asa turpentine 
hand. 

I t  does not amount to negligence in the hirer of a slave so as to subject him 
for an injury occasioned by the slave's falling from a railroad train, that the 
hirer gave him a pass to travel or, the train, although he knew that the 
slave was addicted to getting drunk. 

Wherever a Judge, trying a suit, is called upon to charge upon a distinct 
point of law, it is his duty to do so explicitly, and it is error to rnis it upin 
his instructions, indistinctly, with other points of the case, or leave his ricwr 
of the point to be gathered from inference. 

ACTION ON THE CASE, for an injury to a dave hired by plaln- 
tjfT to the defendant, tried before SAUNDFRS, J., at the last 
Fall Term of Columbus Superior Court. 

The plaintiff decla~ed : 
1st. Specially that he hired the slave, Edmund, as a tar- 

1 
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pentine hand, and for that purpose only, and by the defend- 
ant$ otherwise employing him, he was injured. 

2ndlg. For negligence, &c. 
The evidence was, that the defendants were partners in the 

turpentine business ; that one of them said to the plaintiff's 
agent, a t  the time of hiring, that he wished to hire negroes 
for the purpose of getting turpentine ; that the agent replied, 
he  understood that Edmund was a number ope turpentine 
hand. The witness who deposed to the foregoing facts, stated 
that this was all that was said between the parties on the oc- 
casion of the hiring. 

The clerk of the defendants stated that Smith, one of the 
defendants, instructed him that if Edmund applied for a pass, 
to go by the railroad to Wilmington, to give i t  to him; that 
a few days before the slave was injured, he did furnish the 
slave with snch a pass. I t  was also in evidence, that Smith 
said the negro was very bad for liqnor. The negro in ques- 
tion was found, about four miles from Wilmington, lying on, 
or near, the railroad track, greatly injured ; having been hurt, 
as the attending physician thought, by the train. An empty 
bottle was found near tlie negro, which smelt of spirits, and 
he had tlie appearance of having been drunk. 

The counsel for the defendants, asked the Court to instruct 
the jury, that the evidence did not support the first count, and 
that i t  was not a case of negligence. These instructions were 
declined by his Honor, and the defendants' counsel excepted. 

The Court charged the jury, that to entitle the plaintiff to 
a verdict, they must be satisfied : 

1st. That tlie defendants hired the negro as a turpentine 
hand, and for that purpose alone. 

2ndly. That the pass was given by order of the defendants, 
for the negro to go to Wilrnington by the railroad. 

3rdly. That the negro was a drunkard, and that the defend- 
ants knew it. 

4thly. That the negro went towards Wilmington by the 
raihoad-got drunk, and in consequence of being drunk, 



JUNE TERM, 1859. 275 

Gearge v. Smith. 

either fell, o r  was thrown from the cars, and was thus injui-ed. 
Defendants' counsel again excepted. 
Verdict and judgment for the plainti& and appeal by the 

defendants. 

8. G. Ela;ywood, for the plaintiff. 
London, for the defendants. 

PEARSON, 0, J. There was no evidence to support the first 
count, and the defendants were entitled to the instruction 
asked for in respect to it. If we suppose there was evidence 
to justify the conclusion that the slave was hired excZuzcsiveZy 
for the turpentine business, and was to be put to no other sort 
of work, there is not the slightest evidence that the contract 
was violated in this particular. Surely, giving a slave a pass 
to go on the railroad to Wilmington, does not support the po- 
sition that he was used or worked in any other way by the 
defendants. On t l ~ e  contrary, it was a have of absence froin 
work. The error in refusing to give the instruction is not 
cured by the manner in which the jury were charged. His 
Honor ought, either to have given it, or refused to do so di- 
rectly, so as to make a point. The matter is mixed up, and 
the two counts confounded by the four positions, which are 
laid down, the first being relevant to the first count, and the 
last three to the second. The necessity of proving the allega- 
tion, that the slave was used or worked by the defendant in n 
manner not allowed by the terms of the contract, is not ad- 
verted to in the charge. 

W e  also differ with his Honor upon the question of negli- 
gence, involved in the second count. To allow a slave to be 
chried as a passenger on a railroad, certainly does not amount 
to negligence, and the circumstance that the negro is addict- 
ed  to getting drunk, does not make i t  so in the absence of 
proof, that he was drunk and helpless when he was allowed 
to get on the train, otherwise i t  would be necessary to confine 
megroes o&that description; which would prove that they were 
not fit to be hired out. I t  is said ia Woodhouse v. BcRae, 5 
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Jones' Rep. 1, " I t  will not do to say that under ordinary cir- 
oumstances, one who hires a siave near the border of the 
State, must guard him by day and imprison, or chain, him by 
night, to prevent him from fleeing across the line." This ap- 
plies to our case ; the only difference being that, here, the 
siave was addicted to getting drunk,-there, the danger to be 
kpprehended, was the facility of escaping out of the State. 

There is error, and a ve.nire de TLOVQ is awarded. 

PER CURIAM, Judgment reversed- 

THE STATE v. ASd J. WATERS. 

h person is not liable under the 104th section of the 34th chapter of the Re- 
vised Code, for injuring stock within h ~ s  own field which is enclosed and 
under cultivation. 

INDICTMENT for an injury to stock, tried before SAUNDERS, 
Judge, at the Spring Term, 1859, of Washington Superior 
Court. 

The defendant is indicted under the 104th section of the 34th 
chapter of the Revised Code, and the indictment charges that 
he fiunlamfully, and on purpose, did injure one hog, ihe p130 
yerty of John H. Hampton; the said hog, then and there run- 
ning at large in the range, contrary to the form of the &at- 
ute, &c. 

The proof was, that the defendant was in the possession of, 
and cultivating a corn-field whidl was mder  fence ; thst 8 
hog, belonging to Harnpton, was fomd in this field, up011 
which the defendant set his dog, and i t  was badly bit. 

Before this, the hog had been running in the range. His 
Honor held, that upon these facts, the defendant mas guilty 
under the statnte, and so instructed the jury, who found a 
verdict for the State. Defendant's counsel excepted. Judg- 
ment and appeal to the Supreme Court. 
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State v. Wataq. 
v 

Attornq General, for the State. 
3. A. Gilliam, for the defendant. 

BATTLE, J. The 104th section of the 34th chapter of the 
Revised Code, upon wllich the indictment in the present case 
is founded, enacts that " if any person shall unlawfully, and 
on purpose, kill, maim, or injure, any live stock running at 
large in the range, or in the field or pasture of the owner, 
whether done with the actual intent to injnre the owner, or to 
drive the stock from the range, or any other unlawful intent, 
every such person, his counsellors, aiders and abettors, shall 
he deemed guilty of a misdemeaner." The proof is, that the 
hog to which the injury is alleged to have been done, mas 
not, a t  the time of tlie injury, either running at large in any 
range, or in any field or pasture of the owner, but was in an 
inclosed field of the defendant, in which corn was then grow- 
ing. The alleged offence was neither within the worcls or 
spirit of the act. I t  was manifestly not within the words, and 
we cannot well see how an injury, inflicted upon live stock iil 
a situation eutirely different from that prescribed in the act, 
can, by any reasonable constrnction, be bronght within its 
spirit. The cases within the contemplation of the law were 
such as almost to forbid the supposition that the ir~juries were 
inflicted from any other than a malicious or unlawfal motive. 
A man might, indeed, kill, maim, or otherwise injure, as best 
he could, a ~ m d  bull, or other animal, that was likely to en- 
danger 16s life, or, perhaps, the life of any other person, 
whether s~zch anirrral was at the time either in the range or ill 
the field or pasture of the owner; for such killing, maiming, 
or injuring, would r~o t  he with an "unlawful intent." It is 
not easy to conceive of any other exception; bnt where the 
aninial is in an inelosed field of tlie defendant, doing da~rragr 
to his growing crop, the case is very different, for i t  then cari 
hardly be supposed that the animal is killed, maimed, or in- 
jured, with intent to injure the owner, or with any other in- 
tent than the innocent one of saving his crop. The injnry 
may be such, or i~iflieted ~ ~ n d e r  sncli circumstances, as to en- 
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title ;the owner of the stock to redress ci&Zi$er, either at coin- 
mgn law, or under the 48th chapter of the Revised Code, 
concerning "Fences," bu t  he cannot proceed by an indict- 
ment under the act upon which we are now c3mrrreuting. 

The judgment must be reversed and n velaim de novo 
awarded. 

PER CURIAM, Judgment reversed. 

B. H. SIMMONS w. J. W. HORTOX. 

Mrhere the buyer, as well as the sdler of a home, had knowledge of a patent 
indication of disease, which, both m to its nature and origin, was misrepre- 
sented by the latter, it mas Beld that this amounted to some evidence on 
the question whether artifice had been used to withdrav the buyer's 
attention from the defect. 

CASE, for DECEIT and EALSE WARRANTY in the sale of a horse, 
tried before SAU~YDERS, J., a t  the last Term of the Superior 
C o ~ ~ r t  of Bertie. 

The plaintiff introduced a witness who testified that he  
went to the defendant, who had horses for sale at the hotel 
lot, in the town of Windsor, and as agent of the plaintiff, pro- 
posed to buy a horse ; that the horse in question was shown 
to him, which he finally bought at $105, but during the penden- 
cy of the trade, he discovered that there was a knot upon one 
of the legs of the animal just above the hoof, to which he 
called the defendant's attention. The defendant said in reply 
to this, that it arose from a kick by another horse, and would 
be well in a few days, and that the horse was a good family 
horse. Upon concluding the purchase, the witness started 
home with the horse, and had not traveled more tliarl a mile 
when he discovered that the horse was lame in the leg which 
hacl the knot upon it ; and was lame every time he was dri\- 
en afterwards ; ttiat plaintiff went a jaurney of about 70 miles 
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a few days after getting the horse, and brought him back 
quite lame, when i t  was discovered that the knot in question 
mas what is called a ring-bone, and that the malady continued 
to increase until the horse became very lame and hopped 
badly. 

The defendant then introduced a witness to show that the 
defect was a patent one. H e  swore that he went to the lot 
about half an hour after the bargain was made, when he dis- 
coveled that the horse was quite lame ; that he called the at- 
tention of plaintiff's agent to the knot on his leg, who said 
that defendant had told him i t  arose from a kick and would 
soon be well. 

The Judge instructed the jury, that there was no evidence 
of a warranty, and he left it to them to say whether the de- 
fect complained of existed at the time of the sale, and if so, 
whether it was patent; that if the knot was obvious to an or- 
dinary observer, the plaintiff could not complain of it, unless it 
was shown that the defendant used some artifice to divert the 
witness' attention from the indication and prevent him from 
making an examination and enquiry. The defendant excepted. 

Verdict for the plaintiff. Judgment. Appeal. 

Winston, Jr., for the plaintiff. 
Gccrrett, for the defendant. 

PEARSON, C. J. Tt is fixed by the verdict that the state, 
merit of the defendant " as to the came of the lameness was 
false, and was known by him to be 60." This concludes the 
question as to the scienter, and the only point open is, was 
there any evideuce in regard'to it. The distinction between 
any evidence ar?d su$iciemt evidence, has been frequently 
marked out, and need not again be elaborated. This Conrt is of 
opinion there was evidence proper to be submitted to the jury. 
The knot on the leg of the horse would necessarily attract the no- 
tice of any one, and i t  was a fair and natural inference that 
the owner had examined into and ascertained its nature and 
what caused it. Any ordinary man would do this immedi- 
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ately; consequently, i t  was not indispendible to prove how 
long the animal had been in the possession of the defendant, 
and as the knot was proved to be a riag-bone, and not the 
mere effect of a kick, the jury were at liberty to infer that the 
statement in respect to it, made by the defendant, was know- 
it~glg false. Indeed, its the defect was patent, the scicsnter 
would hare been bronght home to the plaintiff as well as the 
defendant, but for the fact, that the false statement of the lat- 
ter, as to its cause was calculated to lull suspicion and pre- 
vent a thorough examination. 

The question which was discussed by the counsel of the 
defendant, i. e. : If a rendor makes a statement in respect to 
property which he does not know to be true, and it turns qnt 
to be nntrue, is liable in an action of deceit, does not anse. 
That point is cut off by the ~erd ic t .  There is no error. 

FER C~BIAN,  Judgment affirmed. 

Slate o n  the relation of HIRAJI P. HBRRELL u. WILLIAU >I. LEE. 

TThe~e a guardian hirecl out the slave of his ward at  public vendue, proclairn- 
ing as conditions of the hiring, that the slave \?-as not to go beyond t h c h -  
its of the county, nor work in a stave-swamp, it was Held that the guardl- 
an, who had himself hired the slave through an agent, was bound by the re- 
strictions thus proclaimed, and that the slave having been carried by him 
out of the coimty and put to work in a stave-swamp where he  was 
accidentally liilled in worliing a t  the business, the guardian was liable at 
the election of the ward, on his official bond for the loss. 

b 
l l e ld  furthe? that the receipt of the stipulated hire was not inconsistent with 

a claim for the loss. 
Release of the cause of action consdered. 

(Bell v. Bowen, 1 Jones' Rep. 316, cited and approved.) 

ACTION of DEBT on a guardian bond, tried before SAUXDEXS, 
J., at the last Spring Term, of Bertie Superior Court. 

The  defendant mas guardian for the plaintiff, and on the 
latter's coming of age, all the slaves, and the other effects, be- 
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Jonging, or arising to the plaintiff, which were in defendant's 
hands, were delivered to the plainti%, except a negro man by 
the name of Drew, who had died during the last year of the 
gnardianship, and the main question, in this case, is, whether 
the defendant is liable in a suit on his bond, to account for 
the loss of this slave. The facts, in relation to tlie slave Drew, 
are, that on the 1st of January, 1857, the defendant, as guar- 
dim, hired him and other slaves of his ward for that 
year, and in doing so, had it distinctly announced that no one 
of them was to be carried out of Rertie county, or worked in 
a stave-swamp. Drew was put up uuder these restrictions 
and bid 0.8' by the defendant, through an agent, for $131. 
The slave in question was valuable, and would have hired for 
$150 without restrictions. The defendant, 011 the 2nd of Jan- 
w r y ,  sent the said slave to his stave-swamp, in Martin county, 
where he was killed, abont the rnidclle of February, by the 
falKng of a limb from a timber tree which he was cutting. 

On the occasion above mentioned, when the slaves, &c., 
were handed over, $131 was accounted for and received by 
the ward as the hire of Drew for the year 1857. On that oc- 
casion, also, tlie plaintiff signed and delivered to the defend- 
ant the following sealed instrument of writing, viz : " Receiv- 
ed, Sept. 26th, 1857, of Mr. TQm. 11. Lee, my guardian, the surn 
of $2,'853 67, the amount of money, in bonds, due me from 
tlie said Williarn H. Lee, guardian, in full settlement with 
him, so far as relates to the snm herein aforementioned. Also, 
received of liim negroes, Ephraiin, George, Patience, Eveline, 
Judy, Charles and Rose,. and I hereby release for myself, xpy 
h e b ,  executors, and administrators, all claim and demand in 
relation to the same, money and negroes aforementioned by 
name, either in law or equity," which the defendant insisted 
\on as a bar to this recovery. 

The defendant proveii that before the hiring of Drew, as 
aforesaid, the plaintiff bad consented that the defendant should 
hil*e Drew and work hi111 without restrictions. It m7as also 
proved that after plaintiff' came of age, he insisted that the 
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defendant should account for the hire of Drew at the price of 
an unrestricted hand. 

The Court left the value of the slave to be estimated by the 
j my,  who gave a verdict for $1011, expressing that $1000 was 
the value of the slave, and $11 for addition to the hire as an 
unrestricted hand. The Court reserved the question as to the 
plaintiff's right in law to recover on these facts, with leave to 
enter such a judgment, as he thought the law authorised, for a 
breaoh of the bond, and afteraards being of opilnion with the 
plaintiff, gave judgment according to the verdict, and the de- 
fendant appealed. 

'T.TTinstofi, Jr., and Biqzes, for the plaintiff. 
Bccrfies, for the defendant. 

PEARSON, 0. J. I t  is settled : if a third person had hired 
the slave, and either carried him out of the county, or worked 
him in a stave-swamp, in violation of the terms of the bail- 
ment, he voulcl have been liable under the circumstances of 
our case ; Bell v. Bowen, 1 Jones' Rep. 316. W e  have this 
qnestion : The defendant violated the express terms of hiring 
in both particulars ; is he exempt from the liability that would 
have attached to a third person by reason of the fact of his 
being the plaintiff's guardian 1 

It will strike every one at the first blnsh, that according 
to the common notion of justice, as he was relied on to pro- 
tect the interest of his ward, and to that end had offered the 
slave for hire, expressly subject to the terms'abore stated, 
and had bid him off at the hiring, and claimed his services as a 
hirer, the guardian cannot be entitled to greater indulgence 
than would have been extended to a third person. There is 
no pri"ncip1e of lam which opposes this common notion of jus- 
tice: on the contrary, the lam asserts and enforces it a5 an 
incident to the relation of guardian and ward. I t  is the duty 
of a guardian to hire out the slaves at public vendue, and he 
has no right to become the hirer-not simply on the ground 
&at he cannot hire of himself, but for the purpose of prevent- 
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ing fraud, and to take away the temptation ro wlnch he might 
be exposed of using means to stifle bidding, and detract from 
tlre valne of such s l a ~ e s  as he might wish to hire for himself. 
I t  would not effect the purpose to treat a hiring to himself as 
a mere nullity, and charge him with the value asif theslaves 
had not been hired, whereby he would evade the duty of 
hiring them out, but the purpose is effected by giving to the 
~va rd  an election, to be exercised within a reasonable time, 
(Hawkins v. Simmons, 6 Ire. Eq. 16,) either to treat the hiring 
as void and charge him with the value, or to treat it as a valid 
contract, and hold him liable according to the ternis thereof, 
as a third person would have been. 80 that, he may lose by, 
but shall not take advantage of his own default, under the 
rnaxim : "no man shall take benefit by his own wrong." 

In  our case, the plaintie seeks to hold the defendant liable 
according to the terms of the hiring. I s  there any thing to 
prevent the application of the principle ? 

1st. W e  think the facts estaltlish a breach of the conditions 
of the guardian bond in failing to take proper care of the 
slave. By the restricted terms of the hiring, he fixed the de- 
gree of care, which, in his opinion, his duty, as guardian, re- 
quired him to impose on third persons, and cannot be heard, 
to say, that he diminished the a~nonnt  of hires by restrictions 
which were unnecessary. It follows that an action can be 
maintailled on the bond, and the plaintiff is not pnt to his 
special action on the case. 

2. The release relied on is no bar to the action. I t  is word- 
ed cantiously, and is confined to the money paid oveil, and 

the negroes aforementioned by name." The slave in ques- 
tion is not named, and the purpose evidently was, to leare 
open the matter of controversy as to him. 

3. The receipt of $131, the amount at wliich the slave tvas 
bid off, did not affect the plaintiffs right to recover for his 
loss, because the right to receive that arnount was entirely 
consisteilt with the right to hold the defendant also liable for 
his loss ; consequently, there could be no reason why he was 
not at liberty to receive what the defendant admitted he was 
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entitled to, and bring suit for that about which tliere was a 
difference of opinion. How i t  mould have been, had the plain- 
tiff received n larger snm, i. e., the amount for which the 
slave would have hired if there llad been no restriction, we 
are not called on to say. That might have been inconsistent 
with the right to hold the defendant liable for the loss b g  
reason of the restrictions. 

4. The fact that the plaintiff had agreed before tlie hiring, 
that the defendant illiglit hire this slave and work him with- 
out any restrictions, did not defeat the action ; for the reason 
tliat the agreement, being inade while the plaintiff was under 
age, was voidable on account of his infancy, without refer- 
ence to tlie relation of guardian and ward ; and as the de- 
fendant did not accede to the proposition, which plaintiff af- 
terwards made, to accept t1ie.amount tliat tlie slave would 
have hired for, without restrictions, i t  passes for nothing, and 
lie can take no benefit from it. 

111 fixing the amount of damages an error was committed. 
Tlie plaintiff having received the amount of a res,tricted hir- 
ing, in claiming damages for tlie loss by reason thereof, llad 
no right to what the  lave wonld have hired for without re- 
stric4ions. Fortnuately, the verdict is so entered that tlie t ~ o  
arnonnts can be serered. The jndgment is reversed as to the 
eleven dollars, and affirmed as to the $1000, and the costs of 
the Court below. 

PER C u n ~ ~ a r ,  Judgment affiriiied. 

STATE v. ASA JACOBS. 

Cpon a question, mhether apeison is a p e e  negi-o, it is competent for one, who 
says he is the oxviler and manager of slaves, and has been for twelve year5, 
that he has given much attentloll to the effects of the intermixture of the 
races. and believes he can distingui~h between the descendants of thr 
iregro and white person aud negro and Indian, and whether a person has 
more or less African blood in him, to testify as an expert. 
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INDICTMENT against the defendant, as a free negro, for car- 
rying fire-arms, against tge form of the act of Asbembly, triad 
before BEATH, J., Brunswick Superior Court. 

The State introduced one Pritchett, who swore that he knew 
the defendant, and had known him as long as he had known 
any one ; that he had never seen any of defendant's ancestors, 
and knew nothing of them from reputation. Thereupon, the 
solicitor with a view of showing that witness was qualified to 
speak as an expert, inquired of 11im what bnsiness and occn- 
pation he followed, and what knowledge and observation he 
]lad, if any, of the effect of the intermixture of negro or Af- 
rican blood with that of other races. The counsel fok the 
defendant objected, that, as the witness did not profess to have 
any knowledge of the defendant's ancestry by actual know- 
ledge or reputation, he could not be permitted to testify as to 
whether the defendant was a free negro or not. The Court 
held that the witness might be permitted to answer the ques- 
tion propoynded, in order that i t  n igh t  be seen whether he' 
was qualified to testify as an expert. 

The witness then stated that he was a planter, an owner 
and manager of slaves, and had been for more than twelve 
years, that he hadipaid much attention to and had had much 
observation of the effects of the intermixture of negro or Af- 
rican blood with the white and Indian races, and that from 
such attention and observation, he was well satisfied that he 
codd  distinguish between the descendants of a negro and a 
white person, and the descendants of a negro and Indian; and 
further, that he could therefrom, also say whether a pei.soa 
was full African or negro, or had more or less than half ne"gro 
or African blood in him, and whether the cross or intermiy- 
ture was white or Indian blood. 

The witness was admitted to testify, and stated his opinion 
to be that the defendant was what is called a mulatto-that 
is, half African and half white. The defendant's counsel ex- 
cepted to the admission of this evidence, and upon  defendant'^ 
conviction, appealed to this Court. 
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Aftormy General and I !  P. Battle, for the State. 
Baker, for the defendant. 

BATTLE, J. The sole question presented on the record is, 
whether the witness Pritchett was competent to testify as an 
expert, that the defendant was a descendant of an African 
ancestor. An expert, in the strict sense of the word, is defin- 
ed to be " a person instructed by experience." But more 
generally speaking, the term includes " all men of science ;" 
as i t  was used by Lord MANSFIELD, in Tolkes v. Clzadd, 3 
Dong. Rep. 157, " or persons conversant with the subject mat- 
ter, on questions of science, skill, trade and others of the like 
kind ;') Best's principles of Evidence, sec. 346 ; 1 Greenf. on 
Evidence, in note to sec. 440. The rule on this subject is 
stated by Mr. Smith in his note to Cc~rter v. Boehm, 1 Smith's 
Lead. Gas. 286 ; &' On the one hand i t  appears to be admitted, 
that the opinion of witnesses, possesssing peculiar skill, is ad- 
missible whenever the subject matter of enquiry is such, that 
inexperienced persons are unlikely to prove capable of form- 
ing a correct judgment upon it without snch assistance ; in 
other words, where it so far partakes of the nature of science 
as to require a course of previous habit, or study, in order to 
the attainment of a knowledge of it ; while, on the other hand, 
i t  does not seen1 to be contended that the opinion of witnesses 
can be received when the enquiry is into a subject matter, the 
nature of which is not such as to require any pecnliar habits 
or study, in order to qualify a Inan to understand it." In  
support of the principles thus announced, it has been decided 
that seal-engravers may be called to give their opinion upon 
an impression, whether it was made from an original seal, or 
from another impression ; FoIkes v. Clzadd, Doug. Rep. lrcbi 
S V ~ T U .  SO, the opinion of an artist in painting, is evidence cy 
the genuineness of a picture, Ibid. I t  has been said that the 
genuineness of a post-mark may be proved by the opinion of 
one who has been in the habit of receiving letters vi th that 
inark ; Abbey v. Hill, 5 Bing. 299. A ship-builder may give 
his opinion as to the sea-worthiness of a ship, on facts stated 
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by others ; Thornton v. The BoyaZ Exch. Am. 00. 3. Peake's 
Rep. 25. Merchants and bankers, who are dei l i  +ngaged"in 
handling the notes of particdar banks, and have thus become 
thoroughly acquainted with their whole appearance, may 
prove whether a particular note is genuine or counterfeit; 
State v. Elarris, 5 Ire. R e p  287. Persons accustomed to ob- 
serve the habits of a certain kind of fish, have been permitted 
to give in evidence their opinions as to the ability of the fish 
to overcome certain obstructions in the rivers, which they 
were accustomed to ascend ; Oott~ill v. Byriok, 3 Fairf. Rep. 
222. Many other instances of the application of the princi- 
ple might be given, but those to which we have referred, are 
sufficient to show that i t  is extensive enough to embrace the 
case now before us. The effect of the intermixture of the 
blood of different races of people, is surely a matter of science, 
and may be learned by observation and study. Nor does i t  
require a distingnislied comparative anatomist to detect the 
admixture of the African or Indian with the pure blood of 
the white race. Any person of ordinary intelligence, who, 
for a sufficient length of time, will devote his attention to the 
subject, will be able to discovel; with almost unerring certain- 
ty, the adulteration of the Caucasian with the Negro or In- 
dian blood. This is incidentally implied in the following ex- 
tract froni the work of Nott & Gliddon on the " Types of 
Mankind," which will be found on page 260. " Mr. Lyell, in 
common with tourists less eminent, but, on this subject, not 
less misinformed, has some where stated that the n e g r ~ e s  in 
 mer rick are undergoing a manifest improvement in their 
physical type. H e  has no doubt, that they will, in time, show 
a developernent in skull and intellect quite equal to the whites. 
This unscientific assertion is disproved by the crania4 mea- 
surements of Dr. Morton." After admitting some physical 
improvement on account of the increased comforts with which 
the hegroes are here supplied, the authors add, one or two 
generations of domestic culture, effect all the improvement of 
which negro-organism is susceptible. W e  possess thousands 
of the second, and many more of negro families of the eighth 



288 IN THE SUPREME COURT. 

State v. Jacobs. 

or tentn generation in the United States, and (where unadul 
terated with white blood) they are identical in physical ancl 
intellectual characters. No one in this country pretends to 
distinguish the native son of a negro from liis great grand- 
child, (except through occasional and ever apparent admix- 
ture of white or Indian bluod) v~hile it reqnires the keen and 
experienced eye of such a comparative anatomist as Agassis 
to detect structural peculiarities in onr few Africm born slaves. 
The improvements nrnong Americanised negroes noticed by 
Mr. Lyell, in his progress from South to North, are solely due 
to those ultra ecclesiastical anialgan~ations, which, in their 
illegitimate conaeqnences, have deteriorated the white ele- 
ment, in direct proportion that they are said to have improved 
the black." I t  is here clearly implied that even a common 
observer may discover, from the ontward appearance, the in- 
termixtnre of the white and black races, and on that account i t  
may perhaps be said, that to be able to do so, is not a matter 
of science or sliill. I t  may well be adniittecl, that simply to 
be able to detect the presence of African blood by the color, 
or other physical qualities of the person, is not a matter of 
science, but it will by no means follow that a qualification to 
ascertain the extent of the negro blood is not so. On the con- 
tmry, x-e believe that it rvonlcl often require an eye rendered 
keen, by obserration and practice, to detect, with any ap- 
l~roach to certainty, the existence of any thing less than one- 
fourth of African blood in a subject. A free negro, so far as 
he is noticed as such, in our hzw, is defined (Rev. Code, ch. 
107, sec. '79,) to be one who is " descended from negro ances- 
tom to the fourth generation inclusive, thongh one ancestor 
of each generation rnay have been a white person." H e  may, 
therefore, be a person who, as we said in the Side v. Chccvers, 
5 Joiles' Rep. 11, has only a sixteentli part of African blood 
in  his veins. The ability to discover the infusion of so sinall 
a quantity of negro blood in one, clailning the privilege of a 
white man, must be a matter of science, and, therefore, ad- 
mitting of the testimony of an expert ; and we think that tbe 
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witness, Pritchett, proved, in the present case, that he  pos- 
sessed the necessary qualification, to testify as such. 

PEE Crm~ax, Jndgnient affirmed, 

JOIlN G. QUINCE, Adm'r tle bolais non v. S. S. SXXOS. 

TTThere a v i d o v  who, v i th  an only claugllter was the nest  of kin, adminis- 
tered on her liushand's estate; and as a part thereof, held a certain slave for 
six years, and then, on the occasion of a second marriage, coureyecl in her 
individual ilaiue such slave to a trustee in trust for herself and her daugh- 
ter, it wcis held that such conrcynuce was conclusive to  shov  that she 
ceased to hold the property as ad~ninisCiatris-tliat this act was a MI acl- 
ministration as to it, and that after her death, an nc1nzi;zistrrtlor cle bonis non 
011 her husbaacl's estate, took nothing in said slave. 

ACTION of TIZOVEP,, tried before IIE~Y~II, J., a t  the last Spring 
Term of Re~v-Hanover Superior Court. 

The action n.as broaglit for tlie conversion of a slave nam- 
ed &ill. I t  was in evidence that JOhl? IS. Crown died intes- 
x t e  in the spring of 1831, possessed of a iiegro girl named 
Xaty; that he left, him surviving, his widow Ernma B r o ~ n  
and an  infant cl2ughter about two years old, who, afterwards 
iii 1847 or S. and before she came of' age, inteniiawiecl with 
tile plaintiii'; that a t  tlie death of Jolin Brown, tlie slave Ka-  
ty remained in the possession of his widow, who in June, 1831, 
:tdininistered on his estate, and in Uccenlber following filed 
an inventory, in vliich I ia tg  was ~*eturned as part of :lie es- 
tate;  tllat the slare Iiaty continued iu the possession of Mrs. 
i:rom-n until the Sear 1837, wlien she was married to 011s 

I h ~ n  Peterson, ~7110 took possession of tlie said slave, and 
(as I:e testified) afterwards held her in rig!i.f, of his wife, 
and as her property. Solne fern years after the ~narriage of 
Peterson with Mrs. Grown, Iinty gave birth to the boy J im,  
who continued in the possession of Peterson until the year, 
1854, when he mortgaged him to one Savage, who sfter.ivnrds 

2 
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sold him nnder the authority of the mortgage, to one Du Pre,  
and i n  September, 1856, he was sold by the Sheriff rmder 
execution against the said Du P re  to the defendant h'ixoii. 
Mrs. Peterson died in 1850, ancl in December, 1856, the plain- 
tiff administered de bonis non on the estate of John N. Brown, 
and after demanding Jini of the defendant, brought this ac- 
tion in 1857. 

I t  mas f ~ ~ r t h e r  in evidence, that in contemplation of the 
marriage about to take place between her and Peterson in 
1837, Mrs. Brown conveyed the slave Katy to a trustee, one 
Hill, by  a deed, in which she was joined by the said Peterson, 
and by the said trustee. This deed recites the mamiage about 
to take place, and that the purpose m s  to secure certain slaves, 
Xaty among them, to Nrs. 3 ~ 0 ~ 1 1  and her daughter, Athalia, 
and conveys the same to the said trustee upon tmst that, dnr- 
ing the minority of the daughter, the trnstce is to perinit the 
said Emma, the mother, " to  receive the profils of the said 
slaves, and the same to use at her sole d l  and pleasure," ancl 
that the same s l d l  not be "under the control or at the dispu- 
sal of the said I d a m  Pete~*son, or bc in any manner liable for 
his debts," and after the ~narriage, or arrival at  full age of the 
daughter, the deed provides that certain of the slaves convey- 
ed, not including Katy, shall be assigned and set over to the 
said daughter, and in the erent of the cla~ighter's dying, that 
then the said trnstee sliall hold the said property in trust for 
Nrs. Peterson with a loovTer in her to dispose of them by will. 

The plaintiff's connsel morecl the court to instruct the jury 
that the legal eflect and operation of the deed of mal.riage set- 
tlement, was to convey, not the legal title of the elare Iiaty. 
but only Mrs. B r o ~ n ' s  equitable interest in her as one of the 
distribntees of her firet husband, and that she liaving taker1 
possedsioa of the slave as achninistralrix, i t  was not conipetent 
for her nor her husband, Peterson, after their marriage, by any 
act or declaration of theirs, to change the character of that 
possession. And if i t  were not so, yet, nnder the circnmstan- 
cas of the case, the other distributee of Brown being a young 
child, a t  his death, and continuing a minor at her marriage, 
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F x C J This Court c o n c n ~  in the cco~lciusio:~ of hi; 
ZIonor, that t!ie plaintif? was iloi entitled t o  recovey. 

m rile p!~in"L;R zcrjnircd no title as nclnlinistrntor 0'8 cio~zis no/ / ,  
5,i. t he  reason tlrci Ilr;. leterscln, ~ h o  .\i.-3 ndr~inistratris nf  
he;. former 1lni.b~nii,  ~SQTI-3 .  i d  e?:npleie,d tile nclizinislratio?. 
in rcspect to i;17:y, the  ~:iot!ier o i  tho  s h r c  ;:I controversy : h i , .  

that  at  lier de:lih, there was nothing left to be xclrninisterei,. 
The deed to hIill di-iested lier title, and in any point of ~ i e w .  
was an  aclminiatl+ation of the property conveyecl by it. T!lc- 
purpose seems to have been to makc a division b e t m e n  her 
daughter and herself, and to secure her one part  for her sepa- 
rate use. Whether the deed was effectual for the purpose of 
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making a divisim, is a question that cannot be raised in this 
Comt. I t  certainly was effectual to divest her title as admin- 
istratrix, and anlounted to '(an assent" or delivery to herself, 
and daughter as distributees, and had the same legal eff'ect as 
the assent of an executor, according to the reasoning in 
Hailes v. Iqzgrarn, 6 Ired. EQ. 477. 

This ground is yielded in the learned argument filed by Mr. 
Haywood; and he falls back on the position that the action 
can be maintained in the plaintiff's own right on the authori- 
ty  of Cotton V. D a v i ~ ,  3 Jones' Rep. 355. There are two ob- 
jections-either of which makes this position untenable. 

1st. Supposing the legal effect of the deed to Hill was an as- 
sent or delivery by the administratrix to herself and daughter, as 
distributees, according to the division made thereby, the right 
to repudiate that division, and claiiii in opposition to it, was a 
chose i n  action of the daughter, which the plaintiff, who is 
her husband, cannot assert in an action to which she is not a 
party. 

2ndly. Such assent or delivery -rested the title in the moth- 
er and daughter, as tenants in common, and, supposing the 
plaintiff to have the two-thirds of the daughter, and the de- 
defendant, claiming under Peterson, to have the one-third of 
the mother, and to be tenants in common, i t  is settled that 
trorer will not lie by one tenant in common, against a co-ten- 
ant, nnless the property is destroyed, either actually, or con- 
structively, as ~ I i e r e  it is carried to parts unknown, or its iden - 
tity is destroyed. There is no error. 

PER CUEIAV. Jadgment affirmed. 
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SOLONON W. MORSE v. JhNES It .  NIXON. 

'There it was proved that a hog had liilled one chicken and attempted to kill 
another, and being found seventy-five yards from where the clefendant's 
chickens usually ran, was destroyed by him, it was Weld to be error to 
leave it to the jury, whether the hog was of a predatory character and had 
the reputation of a chicken eating hog," and to instrnct them, that if such 
mas the fact, any one had a right to destroy it as a public nuisance. 

ACTION, trespass ~i et armis for killing a hog, the property 
of the plaintiff, tried before KEATD, J.: at  the last Spring Term 
+3f New-IIanover Superior Co~zrt. 

The defenclant relied on the plea of 'Ljustification," and 
l~roved a special Billing by the hog of a chicken and another 
attempt to do so, in order to establish that the hog in 
question, had the reputation of " a chicken eating hog.". This 
evidence was objected to, but admitted by his Eonor. The 
pleilatiff excepted. 

There a m  evidence, also, that the hog,  hen killed, w a k  

about aerenty-five yards from the pablic road, near the fence 
of the defendant, whew his chickei~s were i11 the habit of 
r~uining. There was no evidence that the plaintiff knew of 
his hog's ever having killed a chicken ; neither was there evi- 
dence that the hog, at the time i t  was killed, was in the act 
of doing any deed that mould injure the defendant, or his 
property. 

I%is I"111or cha~ged the jury, that if they believed the hog 
was or" a preclatory character, and had the character of i-l 

diiclien eating hog, then, they would find for the defendant. 
as any man had a right to abate a public nuisance, itncl it 
mattered not whether the plaintiff knew of the habit of the 
hog or not. Plaintiff excepted. 

Verdict for the defendmt. Judgment. Appeal. 

Baker, for the plaintiff. 
$K A. Vright, for the defendant. 
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playful estimation of the several offences, which bad given 
the dog a bad name," ren~nrlis : " I t  is not denied tliat a dog 
itlay be of suc!l a ferocions disposition, or predatory habits, as 
io render him a uuisnnce to the conimunit~-, alld such a clog, 
ii' permitted to go at large, uiay be clestrdged b,j- any person." 
S o  antho;.ity is cited for. t!lis clictwi:. It is certainly errone- 
ous in assuming that  any persqtl other than one specially in- 
eoinmoded or :iggi.icvcd, in:ly nbate a corii~noli nuisance ; 3 
i:lnck. Co~n.  5, and we iri~agii~e tliar clogs of tlie kind rcferred 
tu,  tliat bellare so badly as to became out!iz~w, have rare11 
existed, except " inad clogs." In T~viqo t i  v. ILwls$eld, 4Dev. 
w i l  Eat. 110, a dog was cliscoverecl abont sun:.ise in an en- 
closed p:.ls!t~re in the act of Idling sheep, two were dead and 
ii~ui* dangerously wonuclecl. Tlie defendant, tlie owner of the 
sheep, went with his gnu, the dog escaped, bnt about t w o  
hours after~vartls, retnrned, znd \vas near the pasture fence 
xvlien the defendant shot and Idled it. It was held that 
these facts made out a jnsiification, on the gro~md, that ttie 
killing was not to punish past wrongs, but to prevent a wrong 
t i ~ a t  was ilnpending, and the same eminent Judge conclncies 
his opinion with the remark, " It h t h  always been taken for 
the law, (and universal osagc is high evidence of tlie law) 
that a sheep-stealing dog, found lnrbixg about, or roaming 
over R nian's premises, wllere sheep are kept, incurs the peii- 
alty of ilecitll." The leading case is, IFUGZ~UYS~ V. Uarx~ne, 
Crolx Jarucs 45, 6' Trespass for Idling a dog-plea, the de- 
fenclaiit mas seized in fee of a warren ; the clog was divers tirnes 
there killing conies, a ~ i d  tlie defendant finding liirn there, run- 
ning at conies killed liiin." Cy all the Court " tlie jnstifica- 
tion is good, because it being alleged that the dog mecl to be 
there li-illing conies, it is a good cause for killing him in sal- 
wition of tlie conies; for having used to hunt the warren, lie 
cannot o t l ie r~ ise  be restrained." 17eZvve~ton doubted, " be- 
cause it is mot alleged that tlie master mas sciem of that qud -  
ity, or had warning given him." 

POPHAM, " The comnlon use of England is to kill dogs and 
ca& in all warrens, as well as any termin ; which shows that 



Morse u. Nixoh. 

the law hath been always taken to be that they may well kill 
them ; so, the justification is good." I t  will be observed that 
Judge Gaston's dicta are enlargements upon this of POPHAM, 
vhich is confined to dogs and cats and vermin found in war* 
rens. But taking the law to be, that the owner of sheep is 
justified in killing a dog that has killed some of them, and is 
Inrking about apparently for the purpose of killing others, i t  
does not support the general proposition laid down by his 
I-Ionor, even in its application to dogs, and there is a marked 
distinction between a hog and a dog ; the one is roving in his 
habits and no fence can stop it-it is of no use, if constantly 
conped ,  and its service is rather for amusement than profit 
to man. The other roves bnt little ; is easily restrained by 
fences; confinement does not destroy its usefulnes8, but is 
necessary in order to fatten and make it fit for food, and i t  
is one of the most valuable of don~esticated animals. So that 
" putting it up7' is the means ustially and readily resorted to 
when a bad habit is acquired. 

I t  is provoking to see an old sow trying to catch young 
chickens and snapping up one every now and then, in spite 
of the noises and energetic remonstrances of the hen, bnt i t  is 
not reason, and therefore not the law, that so valuable an ani- 
mal may be destroyed to save the life of an unfledged chicken; 
at all events, the danger must be imminent and the necessity 
be fully made out. In our case, the " defendant proved a 
special killing by the hog of a chicken and another attempt to 
do so," and afterwards " the hog, being near tliefence of the de- 
fendant, where his chickens were in the habit af running, but 
not in the act of doing any deed that would injnre the defend- 
ant or his property, was killed by hirn," the owner having no 
sciens of this quality of the hog, and having no warning there- 
of given to him. Upon this evidence, his Ixonor ought to 
have instructed the jury, that the plea of L'j~~stification7' was 
not sustained, and i t  was error to lay down the general proy- 
osition, that the hog had become a public nuisance, which 
any man had a right to abate by killing. Venire cle novo. 

PER CURIAM, Judgment reversed. 
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WILLIS P. MOORE v. BENJAMIN ROGERS. 

Where a party, having tlie money of a father in l~isl~ancls for a fair and honest 
purpose, paid it to liis son, frandulently to assist hinl in absconding the mere 
fact tlist, ill a settlement of accounts between the father and the assistant, 
the former allowed .the latter's bill for the inoiley thus applied, does not 
amount to such a ratification as to subject the father. 

To subject a party for a tort by force of the rnasinl omz i s  mtil~abitio, &c.? it 
must appear that the act ratified, was of a nature to bencfit the party sanc- 
tioning it. 

CASE, ti.ied before IIEATII, J., at the last Term of Coloqbtzs 
Snperior Court 

The plaintiff cleclnred in two conuts, one at common law, 
and the other under the statute for removing a debtor. 

It mas in evidence illat the plainti8 rcsiclecl in tlie county 
of Robeson, and that L). W. Rogers, a son of the det'endartt, 
mas d s o  a, I-esident in that co~inty,  and iudebtod to tile plain- 
t i e  in tlie sum of $-, and that while so inclebtcd, he went 
to Wilrnington and was there a lxs ied  ulmi a charge of for- 
gery;  that tlie clefert_dant, tipon b e i ~ ~ g  inf'ornlecl t ! ~ t  D. TIi'. 
Rogers was confined in jail upon this charge, and also on sev- 
eral debts, the writs having been sei-ved nliile lie was in jail, 
sent one Calvin J. Eogers to 7Qil1nington to obtain his son'b 
release from jail, and executed to lliin a po~ver  of attorney for 
tlie purpose, and directed him, if he succeeded in get t i i~g liih 
soil ont  of jail, to bring liim to Ili111; illat when he s t~r te r l  urn1 

this trip, the defeudaiit fn~nishetl  him with some money with. 
v ~ h i c h  lie was to s e t ~ l e  the debts 011 which t l ~ e  said D. TI7. 
lincl been arrested ; that he (the witnec.;) accorclingly went to 
TVilrrlington and compromised x i d  settled the debts for which 
D. W .  Rogers was in cnstody ; that lie did not see Danielnn- 
til he  mas out of jail ;  t l p t  they bought tickets a t  the depot a t  
tile TVilrniogton and Manchester Kail-road ofl-ice for Whites- 
ville, which is tlie station at  which perso11s going to Lumber- 
ton, in  Robeson connty, leave the road; that while they were 
in  the cars between Wiliniagton and TiVhitesville, lie told 
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Daniel what instructions he liad received from his father i n  
~ d a t i o n  to his bringing him back, to wliich Daniel said he 
co~11d not bear to see liis father, and colilcl not go back ; that 
i t  ~ ~ 2 s  an.:mgcd betveen himself and DanEel t l ~ t  the latter 
~ l ~ o u l c l  go  to some point in Sonth Ca~olinn, m:d ~ c a i t  for his 
trnnk, which the witnes  1% as ic) send; that, not having spent 
:ill the money that the cictiindan; f w i ~ i s i ~ e d  to hin:, lle let tlic 
s::icl Daniel Iiare the ~.ci?:nlniltr, $195. as 11c said he cmly l i d  
$5 ; that Dmie l  at 5rst Imt? insisted 011 going back LO Euur- 
berton, bnt ~ i t n e s s  told 11ilil he !lad beeu ailvim1 by connsel 
i l k  TVilmington h a t  he had better not go to Eunlberton ; that 
:it TJliitcsviile tlie wiincs; left the iiain zznd \re:lt on to Lum- 
berton, leaving Da~i ie l  or: lmard, intellcling to go berond :lie 
limits of thc! S ~ a t e ,  and had :lot been seen or lie:1~d of in the 
State since that tinlc. This witness fnrtllcr s w r e  that wllen 
he I-etui-ned to the def'cndalri. n-itliout his son, hc! complained 
that 11is insirnctions had not been fc?llowed, and seemed a 
good deal distressed ; that iu a eettlement n l ~ i c h  ile liad ~ v i t h  
ille def'endant some time after rile transaction spolien of, lie 
had an item for the $125 ~ v l i i ~ l i  lie had given to Daniel, \ ~ h i c h  
was allowed hy t11e defendant withoat objection. 

IIis IIonor instrncted t l ~ e  jury that it' tlle defendant did 
nothing more than, in the settlement ~vitli Calvin Y. Pkogelx, 
to pay or allow the said su~ri  of' $126, ~vllicli C'dvin 11ad gi\-en 
to Daniel W. Rogem, then, if Calvin did aid a11c1 assid 
the debtor to leave the State Wit11 intent to clef'l.aud his credi- 
tors, the defeiidant mas not liable for such acts of Calvin. 

Plaintiff excel~ted to tlie charge. There was lz verdict for 
the defenclant. Judgmei~ t  in  liis favor and appeal by the 
plaintiff. 

XelZy, for the plaintiff. 
G m l ~ n m ,  J. 11. B q a n ,  and Strange, for tyle defendant. 

BATTLE, J. When this case was before the Court at  De- 
cember Term, 1855, (see 3 Jones' Eep.  90,) the main clnestio~l 
considered and decided was, whetIier the debtor could be re- 
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gasded as having been yemoved  from the county of Robeson, 
~: . i t I~in the me:tning of the statute. The snit was then again& 
Chl"t,in J. Rogers as me11 :!s tlic present defendant, but after 
tile r;ew trial, whicli ~ r a s  tllen granicd, a nolie p v s e p z i  c-as 
c ~ ~ : e ~ e c i  as io CWvi?& J; Bogem, and he ~ x s  used :rS a XI i t n e ~ s  
~+t l i .  t!le pnrpowoi'  en:!envosing to show tile Iiabilitf of the 
j ~ ~ e c n t  clefcncl:x~t. The ql:estion  no:^ is, wi~etlier the fixts 
s:s!ed 1)y him, prove, or tcnrl to prove, t h l  the defenclnnt, i:i 

i x ~ n c ~ ,  aided or eesistecl the debtoi (who  as his son) to 
m n o v c  from ihe county of his weidence and lenre the Slr.ie. 
T - 
I i;on that qnes:iori me coacur wit11 hia 1Ionor in the Court 
i)clow, in tllirikii~g 211at they did not. T\tTllate\-er aid and ns- 
-isrance was g;\-en to the debtor wzs by the witne';s alone, f o ~  
it  is manifest that w!iat lie did, w:?s not i~i t l l in  the scope oi' 
!!is i!~strnc!ioils, :is agent of :lie defc.l~c?:a~it, ill ~ ~ r o c u r i n g  the 
:der?se of his son fsoul Ilie jail in Wiln;ington. The o n l ~ ~  
tiling done by the c?efend:tnt, n l ~ i c h  Iit~s the least semblance 
of aicling and assisting the debtor to flee from the Stale, was 
i!le allowance of the i(eln of $i%, c l i n ~ p c l  by Calvin J. Ro- 
s e ~ ~ ,  for tlic moncy fr~rniahecl bj- h i n  to :he debtor, out of the 
r ~ l ! ~ ~  j~i t l i  n.!lich lie hnrl been entrnsied by t h e  defendant, t o  
+et:!e the debts for which the debtor was cletsined i n  prison. 
7'0 mala.? the clefendant liable f o ~  illis, would Be stretching i l ~ c  
~ m s i r n  onmi8 ~ a t i h b i t i o  rdro t ~ d ~ i t w  et  mm:lato epzlQ~aw- 
i t~i ;  h e j m d  its legitinlate ef'ect. The extent of this maxim, 
irhen applied to torts, is thus stated by Loid C!om : " I I e  tliat 
wceivetll a trespasser, and agreeth to a trespass afier i t  is 
done, is no trespasser, unless the trespass was done to his use, 
orfikr his benefit, and then hisagreement snbseyent amountetli to 
n conmianclineiit ; for in that, omni8 mtilicditio wtro t m h i t z c ~  
ei ~ m n d n t o  epipccmtvr, 4 Inst.. 317 ; Groom's Legal M:~xirns 
3S3, (50 Law Lib. 241). In  thc present caw, whatever wrong 
i ~ a s  done by Calvin J. Rogers, in assisting the debtor to l e a w  
the State, was not done for the use or benefit of t he  defend- 
ant, and his subsequent ratification, (if i t  can be so considered) 
of the payment of the inocey by Calvin to his son, cannct 
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make him a tort-femor by relation. The judgment of the 
Court below was right, and must be affirmed. 

PEE CURTAM, Judgment affirmed. 

WILLIAM A. ROGERS a. BENJAMIN ROGERS. 

Where a father promised the creditor of his son, that if he would go to a dis- 
tant place and become the bail of his son, who was in a close prison upon 
a criminal charge, so as to release him fvonl his imprisonn~ent, he would 
pay the debt which the eon owed him, it was Held: that, notwithstanding 
the performalice of the service, yet, as tlie debt against the son was still in 
force, it was a coiltract within tlie statute of frauds, and therefore void. 

Where a father promised one, that if he mould go to the assistance of his son, 
who was in prison on a c:m~inal charge, he would pay him for his expenses 
and services, and would pay him for having gone to his son's assistance 
previously, it was Held doubtful whether, as the two services togetherform- 
sd the consideration of the promise, as to the former services, it was within 
the statute, but that certainly, no recovery could be had without a pre- 
vious demand. 

L~CTION of ASSUMPSIT, tried before HEATH, J., at  the last 
Spring Term of Colunlbus Superior Court. 

The plaintiff declared on a special contract in two counts : 
1st. Upon a promise of the defendant, that if the plaintiff 

wonld go to Wilmington and become the bail of the defend- 
ant's son, one Daniel IT. Rogers, who was imprisoned there 
upon a criminal charge, tile plaintiff should lose nothing by 
what he had clone, or should do, thereafter, for the defendant's 
said eon. 

2ndly. Upon a promise of defendant, that if plaintiff wonld 
go to Wilmington, and become the bail of the defendant's son, 
the defendant wonld pay to the plaintiff all the debts which 
his said son owed him. 

I t  was in eridence, that in the month of February, 
1854, Daniel W. Rogers, the son of the defendant, was im- 
prisoned in the jail of New-I3anover county npon n charge 
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of forgery, and that the plaintiff, at tlie request and on 
behalf of the said D. W. Rogers, left his home in Eobeson 
county and went to Wilmington, and after remaining there a 
clay or two, at  the request of D. TV. Rogers, proceeded to the 
residence of the defendant in Wake county ; that in passing 
through Raleigh he met with one Buffalow, who expressed a 
willingness to become tlle bail of D. \IT. Rogers, if the defend- 
ant would give him a bond of indeinity ; that a bond was pre- 
pared accordingly, which plaintiff took with hiin to defend- 
ant's honse, where, in conversation about the imtter, plaintiff 
expressed a f'em that he should lose a considerable sum which 
I). W. E o g e ~ s  owed hiin ; to wIlich the defendant replied, 
that 2 7  Lhe 21Z6~intzx wouzd go to  TTr&i2i?z$o?b w i t h  B Z G ~ C ~ O W ~  
mzd  6ecolne the  h c d  o f  h i s  ~ 0 7 2 ,  he  SJZOZLZCZ lose n o t l ~ i ~ z y  6 y  what 
h e  And done,  or m i g h t  d o  f o r  him ; that on the next morning 
there was another convel.satio11, in which the plaintifI" request- 
ed the defendant to put his promise in writing, to which tlie 
defendant replied, that it was unnecessary, for his ~vord was 
his bond ; and he then called npon the witness to talx notice J. 

that " if the plaintiff wonld 6.0 to Wilmingtou,;vith Cnffalom 
and beconle the bail of his son D:iniel, lie shoulcl lose nothing 
by what he had done, or might do f01- him, and that all tlic- 
debts which Daniel owed him sllonlcl be paid ;" t l~a t  soon af- 
terwards, the plaintiff and Buffalow went to Wilmington and 
became the bail of the said Daniel Rogers, in the crilninal 
case, but there having been certain writs against llim for debt 
in the meantime put into the ha& of the sheriE, he was still 
detained in prison ; that soon afterwards the defendant sent 
an agent, who, acting under a power of atto~ney, inade by 
plaintiff, had the debts compromised and settled, so that the 
said Daniel was discharged without giving any f ~ ~ r t h e r  bail ; 
that the said Daniel immediately left the State, and has not 
since that time returned to it. 

It was further in evidence that some months afterwards the 
plaintiff went to Wake county, and demanded from defend- 
ant payment of the amounts owed hi111 by D. W. Rogers, to 
which defendant replied, he believed his son wonld pay his 
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debts, and tliat it was time enough for plaintiff to talk about 
his paying, when Daniel failed to pay ; to this plaintiff rejoin- 
ed, tliat Ilo had not looked to D. W. Rogers for the debts due 
him since the clefendant promised to pay the arnonnt, and 
:tclclcd, that if he And m t  rdieicd o n  that promise, he would 
hccve dam a s  others had done; that the defendant then said, 
if he was not already bonad, Ile slionld not b e ;  that some 
A o r t  time afterwards, defendant asked the witness, what plain- 
tiff meant bjr this expression in relation to the course lie mould 
have pursued; to which the witness replied, lie supposed 
plaintiff meant that he woillcl have brought stlit as otllers did ; 
to this defendant rejoined, he supposed that was his meaning. 
The debt of 19. W. Rogers to the plaintiff was then proved, 
and i t  WCLS further proved, that defendant's agent had paid 
plaintiff forty or fifty dollars on acco~int of his expenses and 
services in going to TFTilmirigton. 

The Com.t,in reply lo a call for instrnctions, charged the jury, 
that accarding to the evidence, the plaintiff was not entitled 
to recover for the debt owed by D. W. Rogers to liinl as cle- 
:nmded in the second connf; of the cleelaratiol~. His Honor 
further clmrged, that for his services and expcnses in going to 
?Tilinington afier being reqi~ested so to do, he was entitled to 
yecover, but for the se~vices previously rendered, and the ex- 
penses incurred at  the request of D. TIT. Rogers, the defend- 
an t  was not liable. Iris IFnnor also adverted to the evidence 
going to shorn that forty or fifty dollars liad been paid plaintie 
on account of services and expenses on the t ~ i p  to Wilming- 
ton, and instructed thcm, that if they believed that was a fair 
compensntion for such services and expenses, the defendant 
would be entitled to their rerdict. The plaintiff's couasel 
excepted to tllese instructions. The j w y  found for the de- 
defendant, and f'roon a judgmei~t in his favor, plaintiff apped-  
ed to this Court. 

.Zoore and I%ZZy, for the plaintiff. 
Graham, J. B. B~yan and Strange;, for the defendant, 
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BATTLE, J. That part of the promise of the defendant, by 
which he undertook to pay the debts of his son mas clearly 
within the statute of frauds, and his Honor was right in hold- 
ing that the plaintiff could not recover the amount of them, 
because the promise  as not evidenced in writing. The son 
remained a debtor to the plaintiff, as much after the defendant's 
proniise was ~nade,  as he was before, and the promise could 
have no other effect than to make the defendant answerable 
for the debts of his son. We are entii-ely unable to distin- 
guish the case from that of Britto~z v. ThrailkiZZ, 5 Jones' 
Rep. 329, which has been so recently decided in this Court, 
as to make it unnecessary to refer to any other. That case. 
like the present, was a suit upon a promise b ~ -  a father to pa:- 
the debts of his son. It appeared upon tbe trial, t h e  the son 
was making preparation to leave the State, and the defendant, 
his father, was desirons to facilitate and hasten his clepnrtnre. 
The plaintiff, having debts against the son, was about to take out 
a bail-warrant against hirn, when the father promised that if the 
plaintiff woulcl not do so, but WOIIIC~ permit his so to leave the 
State, he would pay all the debts which his son owed him.- 
The plaintiff did forbear, and upo:i the father's failing to per- 
form his promise, the suit was brought to enforce it. A re- 
covery was resisted npon the ground that the promise, not be- 
ing in writing, was within the ststale of frauds. This Court 
held the objec4on to be good, saying that the "promise sued on, 
mas, in so inally words, a promise to pay the debt of another., 
which was superadded to the original l)rornise, which reimin- 
ecl in full force." 

There are ninny cases in which par01 promises, if executed, 
would, i~zcideniccZZyhave discharged the debts of another peibson. 
and mhich have yet been decided not to have come within tile 
operation of the statute. These will be fonnd arranged and 
commented upon in the work referred to by the plaintifl's 
counsel. See 2 Farsons on Contracts, part 2nd, chap. 4, p. 
284. The principles npon which some of these cases have 
been held to be excepted out of the statute, are so refined 
as to be almost unfit for practical use. They have so narrowed 
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the grounds upon which the statute was intended to be based, 
as to destroy, to some extent,, its beneficial effect. But, 
whether they are to be adhered to or not, we believe that no 
case has, as yet: gone the length of holding that a par01 pro- 
mise to pay the debt of another, is binding, where the debt 
remains in full force against the original debtor, notwithstand- 
ing the promise. In  such a case, no ingenuity of construc- 
tion can make the promise any thing else than one to be an- 
swerable for the debt of another, which is directly and plain- 
ly within both the words and intent of the statute. 

The other part of the defendant's promise, by which he en 
gaged to pay the plaintiff's expenses in going from the de- 
fendant's residence to Wilmington, and such as he might in- 
cur in releasing his son from jail, and then returning to his 
own home in Robeson county, was clearly binding upon the 
defendant, and his agent accorclingly paid tliern. The expenses 
of the plaintiff, in his trip to Wiln~ington were incurred at  the 
request of the defendant's son, and it is contended for the de- 
fendant that his promise to pay them stands npon the sanie foot- 
ing with that to pay the debts of his son. On the other hand, 
i t  is insisted for the plaintig, that all the expenses of both trips 
to WSlmington, formed one entire consideration for the defend- 
ant's promise, just as if he had agreed to pay a certain sum of 
money of the salne aaount  with the entire expenses incurred 
by the plaintiff in his efforts to liberate the defendant's son. 
I t  is unnecessary for us to decide which view is correct, for 
supposing that the plaintiff could recover for the expenses 
sustained by hiin antecedent to the defendant's promise, we 
think that he onght to have given the defendant notice of 
such claim, and t,he amount, so that he might have had an oppor- 
tunity of paying it, in order to avoid the trouble and expense 
of a law suit. Indeed the defendant's agent did pay the plain- 
tiff forty or fifty dollars on account of his expenses and ser- 
vices in going to Wilmington, and i t  n1ay be, for all that we 
can see, that the expenses of both trips were covered by that 
amount. A t  all events, we are of opinion that the defendant 
on& to have had notice, before he was sued, what sum, if any, 
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beyond the amount paid, was claimed an account of the ex- 
penses of the first trip. 

PER C U I Z I ~ ,  The judgment must be affirmed, 

GEORGE IT. LITTLE, Couniy Zpustee, v. PURDIE RIGBARDSON, 
Adminisirutor, el nl. 

No demand is necessary to be made of a clerk for money which he has re- 
ceived officially, and is bound to pay over. 

The act of limitations as to of6ci:ial bonds, Rev. Stat. cl~.  65, sec. 8, bars the 
action for fines and forfeitures after six years, from the end of three months 
 hen he is bound to pay over, and not from the time when demand mas 
made. 

THIS was an action of DEBT, tried before HEATH, J., at the 
last Spring Term of Anson Superior Court. 

The plaintiff declared en the following official bond, made 
by A. B. Smith, the defendant's intestate, upon his qtzalifica- 
tion as clerk of Anson Superior Court. 

"Know all inen by these presents, that we, Alexander G. 
Smith, kc., are held and firn~ly bound unto the State of North 
Carolina, in the slim of four thousilncl dollars, to which pay- 
ment, well and trnly to be made, and done, we bind otirselves, 
onr heirs and assigns, jointly and severaily, firmly, by these 
llresents. Sealed with our seals, aucl dated this 25th day of 
September, Armo Domini, 1847. 

"The condition of the abore obligation is such, that where- 
as, the above bound Alexander 13. Smith, hatIlh been elected 
clerk of the superior court of lam of Anson connty : Now, 
tlierefore, if he shall well and trnly and fitithfully ]my over and 
account to the county trustee of Anson county, and dne return 
make, according to law, of all tax-fees, forfeitures and amerce- 
mentfi, which may come into llis hauds by ~ i r t n e  of his office 
as clerk aforesaid, a t  the times prescribed by law, then this 
obligation shall be void and no effect, otherwise remain in 

3 
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f u l l  force." Signed, &c., by the clerk and his several sureties. 
the other defendants in this case. 

After oyer had, the pleas of the defendants ~ w r e  entered, 
viz.-conditions performed and not broken-statute of liinita- 
tions barring suits on ofticia1 bonds after six years from the 
time tlie cause of action accrued. 

The evidence showed, that on tlie 10th of September, 1850, 
after the resignation of A. B. Smith, Natllan Beverly mas dnlv 
appointed his successor upon giving bond and surety. The 
writ was issued on the 2nd of September, 1857. The defanlt 
occurred more than six gears prior to suit brought, but no de- 
malid was made until two or three days before the suit mas 
brought. 

The plaintiff insisted : 
1. That the statute of limitations bauing snits on ofEcix! 

bonds, did not apply in this case. 
2. That if it did, it comnienced running only on demand. 

The Court chai*ged the jury against the plniiitiff'on both these 
points. PlaintiE excepted. 

The jury found that the conditions of the bond had been 
broken and assessed damages to ---, but that the said breach- 
es had occurred inore than six years prior to the bringing of 
this suit. Judgment and appeal by plaintiff. 

h l w ,  for the plaintiff. 
3. 11. Battle, for the defendants. 

BK~I.IC, J. The bond, for the breach of which this actio~l 
mas brought, was given in the year 1847, and the clerk, TVI I ( I  
was the prinoipal therein, resig~led aud went out of office i l l  

Septen~ber, 1850. The case rnust depend, therefore, npon the 
provisions of the Revised Statutes, mrhich were not superseded 
by the Revised Code until the first day of January, 1856. 

By the 8th sec t io~~  of the 65th cliapter of the Revised Sfat- 
utes, it is enacted that "all suics on the bonds of sheriffs, con- 
stables, clerks of the snperior courts of law, clerks and mas- 
ters in equity, and clerk8 of the courts of pleas and quarter 
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sessions, shall be conimenced and prosecuted within six years 
after the right of action s11all have accrued and not after- 
wards, saving, nevertheless, tlie rights of infants, fernes covert, 
and persons nolz eompos megltis, so that they sue within three 
years after their disabilities are removed." The snit in the 
present case was not comrrienced until the year 1857, more 
than six years af'ter the right had accrued, unless, as tlte ylain- 
tiff's connsel contends, sncli riglit of action did not R C C ~ U ~ :  

until a deinai~d was made, which was only a few days before 
the writ was issued. The question, then, is, was a demand 
necessary before the plaintiff, as connty trustee, had a right 
to coinmence his suit upon the bond of the defendant, Rich- 
ardson's intestate, for his c1ef:tdt in not paying over the monej- 
in his Iinnds, to vhich t l ~ e  plaintifY mas entitled. This, ~ v n  
think, is ans~rcred by the case of the State to the use of Jloorf 
C'ozsnty v. iV&tosl,, '3 Ire. Xep. 307. I t  mzs tllere lielcl that  
no clelnand was necessary to be made of a shcrifi, for public 
money, which it was his drrty to pay over. . Tlre principle ap- 
plies eqnally to a clerk, \vho has officially received inoney for 
~ ~ l l i c l i  he is accnnntalile. Ba t  the plaintiff's counsel ol~jects, 
that no particular time is iixed, at which he is to pay over 
iines, forfeitwes and anterceni~ents, aud that, therefore, he was 
in no default until 11e Iiad leftrsecl, or neglected to pay upon 
a denland. The answer to tliis objection is that, tllough thc 

I condition of tllc clerk's bond, in tlic present case, stipulates 
fbr tlie 1)aying over, and accounting for, to the county trnstee, 
tines, forfeitures and aniercenlents as well as tax-fees, yet i t  
seems f i~ r r i  the 8th section of the 28th cliepter of the RevisetI 
Statutes, that it was the a n t y  of the slieriif, and not of the 
clerk, to collect and account f i r  the former, while to the clerk 
is assigned, by the 6 th  section of the same chapter, the dnty 
of receiving arid paying over within tlirec rnontl~s afier the 
receipt thereof, the tax-fees on suits. There was a time fixed 
then, f o ~  a pa,yrnent by the clerk of the only ynbljc moneys 
which he was to receive and pay the county trustee, and of 
course, he made a default a t  the moment when he failed to 
perform his duty in that particular. This default gave to the 
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county trustee a right of action upon the clerk's bond, which is 
barred by not having been coinnienced and prosecnted with- 
in six years. 

PEG CURIAX, Judgment affirmed. 

STATE v. TVILLIA31 PATRICK. 

That a person was generally reputed to be free, and had acted and passed 
as a free man," can be adduced ia a trial to operate against him, as well as 
when such evidence operates in his favor. 

THIS was an INDICTMENT against the defendant, as a free ne- 
gro, for carrying fire arms, tried before SAUNDERS, J., at the 
last Spring Term of Brunsmick Superior Court. 

In  order to show that the defendant mas a free negro, the 
solicitor for the State, aslied a witness whether the defendant 
passed as and was reputed in the neigliborhood in ~vhich he lived, 
to be a free negro. The witness answered in the affirmative. 
On the question being propounded, the defendant's counsel 
objected, and on the admission of the evidence, he excepted. 
To a question of the solicitor, the witness stated he had the 
appearance, and looked like a negro. This was also objected 
to, but admitted by the Court, and the defendant's counsel 
again excepted. Verdict, guilty. Judgnlent ancl appeal. 

Atdorney General, for the State. 
Baker, for the defendant. 

BATTLE, J. It is clearly. settled that it is evidence in favor 
of a negro, in a suit for his freedom, that he is generally repu- 
ted to be free, and has always acted and passed as a free man. 
Bee Jurmua v. Humplzrey, ante 28, and Brooh$eld v. Xtan- 
ton, ante 156. If such evidence be aclnlissible to establish the 
fact of a negro's being free, when i t  is to operate in his favor, 
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it seenis to us, that it must equally be so when i t  is to operate 
against him. 

That a man's color may be proved to show that he is a ne- 
gro, is a proposition too plain to adniit of a doubt. State v. 
Chavers, 5 Jones' Rep. 11. 

PER CURIAM, Judgment affirmed. 

STATE v. JOHN B. SIMMONS. 

Where, upon the trial of a capital case, the scrolls containing the names of 
the special venire had on them the surnames of the persons, wrltten in full 
but the christian names were only indicated by initial letters, no objection 
being made on this account when the scrolls were placed in the hat to be 
drawn, it was Held that this formed no ground of challenge to a juror. 

IXDICTDIENT for MURDER, tried before HEATH, J., at  the last 
Spring Term of Brnnswick Superior Court. 

A special ve&w mas asked for and directed to be issued, un- 
der which one hundred jurors were summoned. As each juror 
came to the book he was challenged by the defendant for 
cause, and in each case the cause assigned was, that the juror 
mas not indifferent between the State and the prisoner, for 
that he had formed and expressed the opinion that the prison- 
e r  was guilty. By the consent of parties, the Court was per- 
mitted to act as trier. Several of the jurors, on being sworn, 
stated that they had formed and expressed the opinion that 
the defendant was guilty, but on further examin$tion, they 
said that this was from rumor only, and that they could listen to 
the evidence and give the defendant a fair trial, notwithstand- 
ing the expression of such opinion. The juror was found in- 
different by the Court, and tendered to the prisoner, who per- 
enlptorily challenged him. This ruling was excepted to by 
the counsel for the prisoner. 

Several of the names of the panel jurors wemplacedin the hat 
to be drawn, the surnames were written in  full, but the chris- 
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tian narnes represented by their initials. No objection was 
made as these were placed in the hat, but vlien the narnes 
wero drawn ont, these persons \yere objected to by the prison- 
er, because their given names mere uot expressed in fnll. 
The Court overruled the objection, and the jurors being ten- 
dered, were c21allenged peremptorily. The prisoner's connscl 
excepted. Tlie defendant also excepted that the act of As- 
sembly, reducing the number of challenges from thirty fire 
to twenty-three, was unconstit~ltiod. 

There was a verdict for tlie State. Judgment and appeal 
by the defendant. 

Attomey Ge~zemZ, for the State. 
Rakeq*, for the defendant. 

I~ATTLE. J. TWO nf the objections made by the prisoner on 
his trial, and set forth by him in liis bill of exceptions, have 
been properly abslritloned by 11;s co~lnsel in the argumcnt be- 
fore us, and we shall not give t h e l ~  any further notice. Tlie 
only objection npon .ivhiclr the counsel now relies is thus sta- 
ted, " scveral of the names of the jurors mere placed i n  the 
hat to be drawn, the surnames written in Fnll, and the cliris- 
tinu names represented by the initids : noobjection was made 
to this, as tlle narnes were placed in the hat. Vlien t l w e  
names vere drawn from the hat, to be tendered to the pri- 
soner, his counsel objected that the c!lristian names were 
not written in ful l ,  : t i ~ l  therefore these persons could nut be' 
pemitted to serve on the jnry. Tlie Conrt orerrtded the nL- 
jection, arid the clefencht excepted." T3Te are lanable to per- 
ceive any force in the objecticm. The prisoner was not, by 
oar law, elltitled to a copy of the panel of tlie jwors snmrnon- 
ed. 1Ie had no right to have the naines of the jurors shown 
to him, or read to him, until they were called into tlie Gonrt 
for the piwpose of being drawn and tendered. I Ie  could then 
see the jurors themselves, and could not be mistaken as to 
their identity. Had he  demanded, or requested, that the 
christian narnes shodd be called in fnll, instead of their initial 
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letters, the Court would, no doubt, Iiave so ordered. But in 
tlie absence of any such denland or reque'st, his objection to 
tile initials could not avail him, becansc i t  did not nppenr that 
he wis deceived as to the persons, or was at all prejudiced by 
rhe naunes not being written i n  fidl. The cases in England, 
where exceptions, taken in apt time to jurors, on account of 
~ a r i a n c e  in na~nes,  were'sustained, were determined npon the 
effect of statutes which have no applicatio~i to a case like the 
present. See Joy on J u r o ~ s  (40 Law Lib. 102-178.) The 
olj.iection mas therefore properly ovetruled, and as we do not 
discover any error in the record, it mnst be so certified to the 
Q h r t  below, to the end that tile sclltence of the law may be 
~wonounced npon the prisoner. 

PEE CURIAN, Judgment affirmed. 

JSXES 9. BRIDGERS, A d m ' ~ . ,  v. DANIEL C. 1fcNEIL. 

7The~e a sub-agenl receimd from the general government a pension, under 
an agreement ~r-lth the pensioiler, that one half of i t  was t: be paid to the 
agent's principal, at TT'asliington City, aucl before any demand or ohjcctioin 
on the part of the pensioner, oue half n.as accordingly paid to stic11 agcnt, 
i t  was lIrlcl that no action vould lie for its lecovery from the sub-agent. 

&TION of A ~ S U ~ I P ~ I T  for nioney hsd and received, tried before 
Ili:sm, J., at the.lwst Fall Term of Robesorl Superior C o ~ u t .  

The j u r ~ ,  by tlie consent of parties, mas permitted to pass 
npon the damages, snbject to the opinion of tlie Court, LvIie- 
tiler the verdict sl~ould not be set aside and a nonsnit award- 
ed. The damages su assessed were $490. 

The facts of the cwc, as prored by tlie witnesses, were as 
f'ollows : The plaintiff sho~red,  that lie was administrator of 
one John Hammand. Xr.. Eluske, the pension agent of the 
United States Government, for North Carolina, proved that, 
i n  1853, be received from the proper department of the Gov- 
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cnlment, and was anthorised to pay over to the said John 
Harnniond $986, &cl that he paid the same to the defendant 
on I-Iammond's power of attorney, he baing then alive. A 
demand and refusal was also proved by the plaintiff. 

The defendant pwved that he had paid the plaintiff's intes- 
tate one half of the sum, less 10 per cent on the amount. 
The defendant also proved by one McColZum, that some time 
previously to the allowing the pension, he heard a conversa- 
tion between the defendant and the intestate, Hammond, up- 
on the subject. The defendant told I-Iamrnond that he was 
entitled to a pension, and that he (clefendant) was connected 
with a pension-agent at Washington City, who would or could 
have it allowed, but that this agent would not move in tlre 
premises, unless he should receive one half for his services ; 
that he, defendant, mould charge 10 per cent on the other 
half for his services, and that no charge would be made 
against him, (Hammond) in the event of a failure to get the 
pension. After some protestation against the exorbitancy of 
the. terms, fIanmond agreed to them, saying, '' half a loaf 
was better than no bread." The pension, by the exertions of 
the Washington agent, was allowed by tlie department, and 
deposited with the pension agent at Fayetteville, in this Sate, 
and the whale drawn out as above stated. One half of this 
sum was forthwith handed over to the Washington agent, and 
the other half, n h u s  tlie 10 per cent, was paid to Haniniond. 
After this, a demand was made by Hammond for the other 
half, and on refusal, this suit was instituted. E o  claim was 
set up in this action for the 10 per cent received by the de- 
fendant. 

His Honor, on consideration of the matter reserved, order- 
ecl the verdict to be set aside, and a nonsuit entered ; from 
which judgment, tlie plaintiff appealed. 

Eeitch, for the plaintiff. 
Banks, for tlie defendant. 

BATTLE, J. Had the action been brought against the agent 



in Washington City, i t  might have been sustained upon the 
authority of the case of Powell v. Jennings, 3 Jones' Rep. 
5 7 .  But as the defendant paid over the amount, now sought 
to be recovered, to the Washington City agent, with the as- 
sent, if not at the request of the plaintiff's intestate, it cannot 
now be recovered from the defendant in an action for money 
had and received. This case is very analogous to the deposit 
of money with a stake-holder, on an illegal wager, which can- 
not, be recovered from the stake-holder, by the loser, if, a t  
Ids request, or by his consent, it has been paid over to the 
winner. But if i t  had been dernanded of the stake-bolder, be- 
fore he paid i t  to the winner, the loser might recover it back. 
See Wood v. Wood, 3 M u r p l ~  Rep. 172, and Forest v. Burt, 
Ibid, 458, and the cases there cited. We do not discover any 
error in the judgment and i t  must be affirmed. 

PER CURIAM. Judgment affirmed. 

JOHN F. LEE, d all v. ABRAHAM SHANKLE, et al. 

A private act of the Legislature is in the nature of an assurance at common 
law, and must depend upon the consent of persons in. esse whose property 
is to be affected by it. 

A private act of the Legislature declaring a bastard to be legitimated, and to 
be the heir and next of kin of a particular person, by implication excludes 
the idea of h ~ s  being the lawful heir or next of *in of any other person. 

THIS was a petition for the reprobate of a will, heard before 
HEATH, J., at the last Term of Anson Superior Court. 

The petition sets forth that the petitioners, John F. Lee, 
Elizabeth KBndall, wife of David Iiendall, Luke M. Lee, 
Ricltnrd A. Lee, Mary F. Lee, and Pinckney Lee, are the chil- 
dren of George P. Lee, who was the son of John Lee, the fa- 
ther also of the testatrix, Winney Lee, and that their father 
was the brother of the said Winney; that the will of the said 
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Winney was admitted to probate a t  the --- term of the 
conuty court of Anson, and fhat they, being nest of kin, and 
lieirs at  la\', had no notice of t l ~ e  ~roceed ings ;  and that 
{ienrge P. Lee died prior to the death of Winney Lee. 
, The defendants admit that the petitioners had no notice of 

the lwobate of the will in qnestion, and insist, in tl~eil. answer, 
that they had no riglit to such notice, because their father, 
(4eorge P. Lee, was illegitimate, having been born out of wecl- 
lock, and that his children could have no interest in the estate 
uf the decedent, TITinney. 

The petitioners admit the fact that George P. Lee was 
horn out of wedlock and was illegitinlate ; but they insist 
rhat he  mas legitinlated by a private act of the Legislatnre 
of Korth Carolina, passed a t  its session of 1826, 11-11ich is as 
follows : 

b L A n  act to alter the nm?e of George Pinclmey Coppedge, 
an illegitimate so11 of John Lee, of Anson county, and to le- 
gitimate hin~." 
"Ba i i  cnactecl, &c, That from and after the passage of this 

act, George Pincliney Coppedge, an illegitimate sou of J o h n  
Lee, of Anson county, sllnll Lc known and called by the name 
of George Pinclmey Lee, autl by that nanle may sne and be 
sued, 1)lead and be impleadecl, arid receive and take property 
by clcxent or t1istr;bution. 

"Awl ba i f J m  tkci .  e ~ c c t e / l ,  That t l ~ e  said George Pinckney 
Chp1)etlge be, and lie is Iierebg cieclared legitimate, :\nd cal)il- 
ble in lam to take and inherit propcrt~- as heir of the aforesaid 
Jnlin Lee, in as fnll apt1 ample a matlner as if he liacl be el^ 
l ) o ~ ~ n  ill lawful ~iedlocli; any law to the contr::rj-, ~iotwitlistand- 
111%. 

There n-:is no evidence at  wliose instance this pri\,ate act 
was passed. 

It was insisted on bel~alf of t l ~ e  petitioners, that this act 
not only made George P. Lee the heir and nest of Bin to his 
father, John Lee, but also to Ti t iney Lee, who was the legiti- 
mate daughter of the said John Lee. 

A motion is made to dismiss the petition on the ground 
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tlmt, whatever effect the private act may have had in niaking 
the father of the petitioners legitimate as to John Lee, i t  nei- 
ther p~~rpor t s  to make them legitimate, nor him so, as to any 
other person than the said John;  that, therefore: tile ptition- 
crs liab no interest in the estate of Winner Lee, as they rnnst 
claim through tlieir father, 6. I?. Lee. 

The Conrt was of ophioi: tltat the objection was well ta- 
ken, and the ]letition x-as ordered to be disniissed. From 
which judgment, tlie petitioners appealed. 

2. 11. Bat tk ,  for the petitioners. 
Ashe, for the clefendants. 

BATTI,E, J. This case comes directly within the prir~ciples 
decided by this Conrt i n  the cases of Brake v. Brake, 4 Dev. 
Itep. 110, and P e w y  v. Newsom, 1 Irecl. Eq. Rep. 28, and 
11iust be governed by them. These principles are, that private 
acts of the Legislatnre are in the riatnre of assurances at the 
common law, and that, therefore, their operation is rneant to 
depend on the consent of those persons who are in esse, and 
whose estates are the subjects of tlle acts. Hence, wl~ere no 
])erson is rncntionecl in an act of legitimation of a bastard as 
I~is  father, and there is no dec1:~ration as to whom he shall be 
legitilllate, the act will be entirely inoperative in giving him a 
capacity to take property b j  descent, or by succession ah intes- 
iato. Bnt if' he be declared to bc the son of a particular per- 
son, Ite may take from him, and from him onlj, as the, heir or 
next of kin. Upon the authority of these decisior~s, we should 
hold that George P. Lee, the father of the plaintiff's, inigl~t 
have tal<en prolwty by descent or distribution, from his fa- 
ther, JoIln Lce, under the first section of t l ~ e  private act in 
question. The second sectio~l gave hirn no greaterhapacitg, 
but on the contrary, by declaring to whom he sliould be ren- 
dered legitimate and made au heir, it, by strong implication, 
excludes him from being a lawful heir to, or taking property, 
either real or personal, from any 0 t h  person. The judg- 
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lnent of the Court below was, therefore, right, and must be 
affirmed. 

PER GURIAM, Judgment affirmed. 

A sale of the franchise of a corporation, under the 10th section of the 26th 
chapter of the Revised Code, must bepredicated on a bid for the entire sum 
demanded in the execution, with costs, and the only competition allowed by 
said act, is, as to who will bake the income for the shortest length of tiine, 
paying the whole debt and coB, demanded in the execution. 

Where, therefore, the bid was for a small fraction of the debt, though for a 
term far short of the limit of the franchise, it was Beld that the sheriff had 
no power to convey the franchise to the bidder. 

ACTION of ABSUMPSIT, tried before  HEAT^^, J., a t  the Fall 
T e r r ~ ,  1858, of Craven Superior Court. 

The action was brought by the plaintiff, to recover certain 
tolls for the transportation of produce on the Neuse River, 
alleging that she had bought the franchise and right cf receiv- 
ing toll, that had theretofore belonged to the Netrse River 
Navigation Company, and the only question considered by 
this Court, was, whether she had so purchased the right of 
the corporation. Upon that point, the plaintiff showed the 
recovery of a judgment, for $1616, in favor of It. N. Taylor, 
and a writ of$erifacim, commanding the sheriff, that of the 
goods ands chattels, lands and tenements of the Neuse River 
Navigation Company, he cause to be ~nacle, &c. On which 
writ, was endorsed as a return of the said writ, by the sheriff, 
as follows: "Levied, this April 29th, 1856, on the Neuse Riv- 
e r  Navigation Clompany's right and franchise, in and on the 
river Nense, locks and darns, and all appurtenances thereun- 
to belonging, or in any wise appertaining to the said compa- 
ny," and further, was endorsed thereon as follorvs, "Sold 
for $10.'' The plaintiff then offered in evidence, a deed from 
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Norman Jackson, the sheriff of Craven county, professing to 
*' grant, bargain, sell, alien, set over and confirm to the said 
Mary Taylor, her executors, &c., all the said estate, right, 
claim and franchise of the said Neuse River iVa;igation Corn- 
pany before mentioned, as levied on and sold, with every pri- 
vilege and appurtenance, to have and to hold the same, to the 
said Mary Taylor, &c., for and during, and until the full end 
and tern] of eighty-nine years." The extent of the franchise, 
as it appeared from the charter, is perpetual. 

B. 3. Tc~yZor, a witness for the plaintiff, stated that he at- 
tended the sheriff's sale of the franchise in question, and as 
the a g e ~ t  for his mother, bid i t  off for $10, to have i t  for 
eighty-nine years, and that was the lowest bid, as to time, sfor 
which the franchise wbnld be taken. 

Among various other objections to the plaintiff's right to 
recover, the following is only deemed to be material : " 5th. 
That the plaintiff never purchased the franchise of the Neuse 
River Navigation Company, or bid the same off by herself 
or agent; that she never satisfied the execution, or took the 
said franchise for the shortest period of time to receive such 
tolls and fare as the said company would, by law, be en- 
titled to demand, and was not the highest bidder for the 
saine." 

The Court being of opinion that the plaintiff was not enti- 
tled to recover, ordered a nonsuit, from which she appealed. 

Ilaughton, JZpBne and E. G. Haywood, for pldnti ff. 
Badger, J. W. Bryan, Stephenson, DonneZZ and Greene, 

for defendant. 

BATTLE, J. Upon the trial, the right of the plaintiff to re- 
cover was resistecl, upon many gronnds, one of which, is so 
clearly fatal to the action, that we have deemed i t  unneces- 
siry, if not improper, to consider any other. The 5th of the 
defendant's grounds of objection is thus stated : "That the 
plaintiff never pnrchased the franchise of the Nense River 
Navigation Company, or bid the same off By herself or agent ; 
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that she never satisfied the execution, or took the said fran- 
chise for the shortest period of t in~e,  and to receive stlcll tolls 
and fare, as the said company would, by law, be entitled to 
demand, and v-as not the liighest 1,iclder for the same." In  
order to understand the force of this objection, i t  is necessary 
to premise, that prior to the enactment of the Revised Code, 
the francl~ise of 3 corporation, such :IS that of a railroad or 
navigation company, conld not be levied npon and sold 1111- 

der a writ of j % ~ i f n c i a s ,  or any other writ of execution, 
known either to our common, or statute law. I n  the celebra- 
ted case of 8tate v. Riues ,  5 Ire. Rep. 306, the Court say. 
'* We agree that the franchise itself (that is of the Yoi$snlontl~ 
and Roanoke Rail Road Con~pany) car!not be sold. I t  is in-  
tangible and vested in an artificial being of a pa~%cnlar or- 
ganization, suited, in t!ie viex of the Legislature, to the niost 
pivper and beneficid use of the francliise ; and therefore it 
cannot be :tssignecl to a person, natural or artificial, to which 
the 1,egislaturc has not committed its exercise and eluoln- 
inent." After stating that tl~ongll the franchise of t l ~ e  cor- 
poration could not be taken and sold nnder execution, arlz 
vested property i t  might have in any thing tangible, either 
personal or real, might be so seized anti sold, hoacver ~~'seful, 
or even illdispensable it m:iy be to the e~~,joyinent of d ~ e  fran- 
chise, the Conrt add:  " It nlay be very unfortnnat% and cause 
much loss, in a pecuniary sense, to awest the exerciw d a 
f~mcli ise ,  by depriving its proprietor of aL1 estate, or thing 
needful to its exercise, when of thc two, tlre fi.ancliise, or tlic 
tangible thing, the f'ormer is macli the more valuable. Wt. 
regret, sincerely, that it has Iiitherto escaped the attention of 
tllese companies and of tlle L&islatnre, t11;~t some act lvah 
Ilecess:i19y, i n  order that sneh sales, when nl,avoiclable, n ~ i g l ~ t  
he made with the least loss to the debtors, aud the greatest 
advantage to the crectitors, and' purcllasers, by providing for 
keeping the f i a rd i se  with the estate. Or, if it so please the 
Legislatnre, an act might provide for putting tlie road into 
the hands of a receiver and enbjecting the inwme to the cred- 
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iiors, instead of the estate in tlie land, stripped of the fian- 
cliise." 

The intimation thus thrown out from such high antliority, 
no doubt induced tlie Legislature, in enacting the Revised 
Code, to provide for the sale of the franchise of a railroad or 
other corporation, under a m i  t of &er i  ;iiccius, issuing on ti 
judgment or decree ag:tinst it. This is done by the ninth and 
several subseq~acnt sections of the 26th clinpter of the Revis- 
ed Code, concerning " Corpomtions." The ninth section de- . 
clares tliat the franchise of the corporation "with all the 
lights and privileges thereof, so far as the ~eceiving of f i re  or 
tolls, alld also all other corporate property, real arid persbnal, 
may be taken on executiou and sold under the rules regal:iting 
real estate." By the tenth section, wliicli is the one upon whicl: 
the question in  the case arises, it is enacted as f'ollo\vs : " III 
the bale of the frarlcllise of ally corporation, tlie peiw)n who  
shall satisfy tlie execution, with all costs thereon? or who sllali' 
:{pee to take such franchise, for the shortest period of time. 
and to receive during that time all sucli faw aud toll as the 
eaid corporation would by law be entitled to demand, shall 11e 
considered as the highest bidder." The plaintiff' clainis to be 
the p~urcliase~ of the franchise of thi: Neuse River N;trigation 
Company, a t  an execution sale of tlie same upon n bid far 
below the ainonnt or the execution aud costs, and t l ~ e  qnes- 
tion is, can she be considered as the lligliest bidder witl~in 
the ~neanin'g of the abore recited section of' the act. The plain- 
tiff's counsel contend tliat she c m ,  and they insist that s~ fair 
construction of the section is, that tlie oflker who conduct> 
the sale, must oEer the f'rauel~ise nntil ' l~e gets the llighest bid 
which ally pet 'so~ p ~ ' e s c ~ t  is willi~ig to make, and that Ile L 
tile11 to oger the franchise to any person who is willi!lg to take it 
for tlle sllortest time at that price. In other words, his auction 
is to be a singular con~ponnd of the English and the Dutch ; be- 
ginning ~vitli the former and ending vi th tlie latter. There are 
two fatal ~ l~ j ec t ions  to this construction. One is, that i t  loseb 
sight altogether of the requirement to pay and satisfj. the exe- 
cation and costs. The second is, that until the execution and 
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costs are satisfied, the sheriff or otller officer will, whenever the 
hid is for a period of the franchise short of the whole dura- 
tion, have to go on selling i t  out by piece-meal, until the whole 
is disposed of. Such a mode of selling, certainly, was never 
in the contemplation of the Legislature. I t  cannot be denied 
that the language of the section is somewhat obscure, and this 
obscurity is caused by the attempt of the writer to rnake i t  
concise ; but by attending to the object which he had in view, 
we can cliscover, with unerring certainty, the meaning of the 
provision. A prominent purpose mas, nndoubtedly, to have 
the execution and the costs thereon satisfied by the saIe of the 
franchise. To accomplish this purpose, the section distinctly 
designates two persons, either of whom, may, accvrding to the 
circnmstances, be the higllest bidder, and therefore, the pur- 
cliaser. The first is the person ivl:o, if there be no otller bid- 
der, will take the corpomte fi.anchise for the whole period of 
its existence upon the terms of paying off the execntion and 
costs. But if any other person will, upon the same terms o'f 
paying the execution and costs, take the franchise for a short- 
er  period, the11 he sliall be considered to be tlie highest bid- 
der, and therefore the pnrchaser. The section consists of on- 
ly one sentence, and that is manifestly diptical. If express- 
ed vithout the elipsis, the sentence will read thns : I n  the 
sale of the franchise of any corporation, the person who shall 
batisfy tlie execution, with all costs thereon, shall be  consider- 
ed the I~ighest bidder : Or tlie person who, upon paying such 
execution and costs, sliall agree to take such franchise for the 
shortest; period of time, and to receive during the time all 
such fare and tolls as the said corporation wonld by law be 
entitled to demand, shall be' considered the highest bidder. 
Thus expressed, the object of the Legislatnre is o b v i o ~ ~ s ,  and 
its ineaning clear beyond a doubt. Keither tlz6 judgment 
creditor, nor any other person can become purcl~aser under 
the execntion, unless be satisfied it, together with all the costs 
thereon; but by paying the execution and costs, he may 6e- 
come the pul-chaser unless some person will over-bid hirn by 
agreeing to take the franchise upon making the same payment 
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for a, shorter period, and he who will take i t  for the shortest 
period, shall, in the langnage of the act "be considered as tlie 
highest bidder." If this construction of the section be cor- 
rect, (and about that we have no doubt) the plai~ltiff was riot 
a pnrchaeer of the franchise which she claims, and conse- 
quently her action fails. She was therefore, properly non- 
suited, and the jndgment must be affirmed. 

PEE CURIAM, Judgtnent aErnied. 

DAVID 5. S O U T I I E I L W D  et (11 v. ROBERT D. J O S E S  and  tuijk. 

I11 an action of ~r-.isr~, n-here the title of the plaintiff to the p!ace 1rwtec1, is 
set forth as a devise of a ~ e m a i l z d w  in $e; a n ~ l  the proof was, that he 
nras entitled to a reuer-sioiz i n  fee by desce l~ i ,  snl~ ject  to a pomer of sale, it 
was Held that the varimce was fatal. 

THIS was an action of WASTE, tried before I I ~ m r r ,  J., at the 
last Spring Term of Dnplin Supe~ior  Conrt. 

Tlic writ in this case was as f o l l o ~ s  : 
a State of North Carolina. To the shel-ifl of Duplin county 

-Greeting : You are hereby coinmandell to take the bodies of 
ltobert D. Jones and J!Jarg Jane Jones, llis wife, if to be found 
in your bailiwick, tenants of the folli,~~ii!g desclaibed tract of 
land, sitnnte iii the couuty of Papl in ,  s iz., beginaing at, k c . ,  
(describing it  by metcs ancl bonllds) a i ~ d  tlicnl snkly keep, so 
that you bare them, he., then and there tc answer Dayid J. 
Southerland and his wife, Caroline, (and others, naming 
them) in whom the right of the aforesaid lands, of which the 
aforesaid Bobert D. Jones and ~vife, M'nry Jaile, are tenants 
for lifc, by virtue of a certain devise to snkl 3i:try ;>me, re- 
mainder in fee to the said Caroline, &., contained i n  the labt 
will and testanlent of Tlio~nas Sheppard, of a plea ~vlierefore, 
seeing, that tlie said Robert D. Jones and wife, IJIal-y Jane, 
have comlnitted wuste of the aforesaid lands and tenements, 
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the said David J. Southerland and wife, &c., sliall not have 
judgment, as well for the damages for the said waste, so com- 
mitted, as the recovery of the lands and tenements so wasted, 
according to the force and effect of the statute, wherein it is 
provided that in all cases of waste, an action shall lie at the 
instance of him, in whom the right is, against all persons com- 
mitting the same, as well tenants for tern1 of life, as tenants 
for tern1 of years, as guardian. Witness, &c." The declara- 
tion was in conformity with the writ. 

The plaintiffs gave in evidence, the will of Thomas Shep- 
pard, and claimed title to a remainder in fee, under it.. The 
clause relied on, as constituting their title, is as follows : "My 
mill and desire is, a t  the death of 111.y wife, all my lands be 
sold, and the money arising froin such sale, be divided among 
all my children now living." The plain tifis are the children and 
husbands of the f'cinale children nlentioned in the above clause. 

It was insisted that this evidence did not support the decla- 
ration, and it was objected to by defendants' counsel, and a 
i~onsuit moved for. Tlle Court, by consent of the parties, re- 
served the question of law, with the power of setting aside 
the verdict and entering a nonsuit, should the Court be against 
the plaintiffs on the point reserved. Under the further evi- 
dence and instruction of tlle Court, the j ~ i r y  assessed damages 
for waste done, in two several places, on said land, which are 
described in the verdict. 

Afterwards, the Court being of opinion against the plain- 
tiffs, set aside the vcrdict, and oidered a nonsuit. From 
which plaintif& appealed. 

IT. A. IV~igh t ,  for plaintiffs. 
Lo?zdon and iYousto~z, for defendants. 

BATTLE, J. 111 one clause of his will, Tliomas Sl~epparcl de- 
vised the lnnd, upon which the waste was alleged to have 
been committed, to his wife, for life, and in a subsequent clause 
he adds, " My will is, a t  the death of my wife, all my lnnd be 
sold, nnd the money arising froin such sale, be divided among all 
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my cliildren now living." The plaintiffs, who are the children 
and the husbands of some of the femes, claiuii in their writ, 
that they are tenants in  fee in renlairtder as devisees, under 
tlie clause of tlie will, above referred to. His  Eonor, in the 
Court below, was of a diRerent opinion, and we agree with 
him, that the plaintif& did not take by devise, bnt by descent. 
Tlie land, itself, is not given to the plaintiffs, but, nt the death 
of the devisor's T T ~ ~ O T T  is directed to he salcl, 2nd tlie proceeds to 
be divided among his children. During the lifc of tlie widow, 
the land is clearIy not disposed of by the will, but  descends 
to the devisor's heirs i n  fee, suljriect to the power of sale at  
the mido~v's death. 

Tlie question, then, remains n-lietlier the misdescription of 
thc title of the plal:~tifis, in the action of waste, is fatal to 
their ~ i g l i t  of m x r e r g .  hTpon that qnestion we concnr with 
his &nor, as we find that his opinion is well sustained by 
anthority. 

The action of waste lias become nearly obsolete, both in ' 
England and in this State, and is aimost entirely superseded 
by the action on the case in the natnre ~f waste. Tlie reason 
of this is, Illat tlie latter form of action is much more conven- 
ient, and applicable to a mneli greater number of circum- 
stances than the former, as is show1 in  the recent case of 
Drqmvv. B u p ~ ,  4 Jones' Rep. 357, and by the autlioritiet; 
therein referred to. The old writ of waste, ~ i ~ a y ,  however, 
still be  used, as it is certainly in force in this State ; Brozon 
v. RZicX., 3 Jinrpli. Eep. 511 ; 1 Rev. Stat. c11. 119 ; Revised 
Code, ell. 116. brought. i t  rimust be  governed by thc 
rules establihlied f o ~  it in 1<11gland, v-hence we obtained it. 

I n  S e ~ j e a n t  Wil l ia~r~s '   no^ 2, to 2 Sauncl. Xep. 235, i t  is 
distinctly stated tlint " Tlie declaration in wastc mnst show 
liow the plaintiff is entitled to the inheritance ;" in illustra- 
tion of which, lie gives se.i-ern1 instances. If it he necessary 
to state the title correctly, i t  follows, that it must 
be  proved as laid. In  the present case, the title of tlic plain- 
tiffs is set forth in their dcclaration, as a devise of a rcrnain- 
de r  in fee, while their proof shows i t  to .be the descent of 8 
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reversion in  fee, subject to a power of sale. The variance is 
fatal. 

iY11ere a sheriff, 11a~ing a11 execution in  his hand?, vitlmnt tlie pivity of the 
plaintiff, reccivesjticlq?izeiits o n  s~~i2tli.y pe;.sons in sntiai'xtion; but makes no 
entry on tlie execution, nor return tlic.~eof, it was IIeld ~;ot to be a satishc- 
tion of the \nit .  

APPIL~L fronl the Count1 Court: of Dilpli11 on n I ~ L I :  upon 
the plaintiffs to show cause ~ 1 1 7  an execution, issned by the 
County Court of Duplin, and rztnr11al;le to October term of 
that Conrt, slionlcl not be set ncide, IiearJ be fo~e  ffcLm, J. 

The defendants o&retl in eviilence n receipt, of which the 
following is a co1)y: " Itcceircd of L. 12. Xerrirnsn four liun- 
clrecl and forty-nine dollars 25-100, in fu l i  of an execution in 
lily hancls for co!lectioii, in f ~ i r o r  of Kell:, Sevliirl i  and Co. 
1.. Thomas E. Sliephercl and 0. E. lialli!~gsworti~, in Dupliri 
County Conrt, returnable to October term, 135'7. 

Signed, JOIIS Id. ,Im,nsA,r:ir, Sl1'1R." 
October 23~1, 1327. 
The defendants p ~ o v e d  by Xerrimnn that he settled tlie cs-  

cution in favor of the present dei'enclnnt ns described in  <lie 
above receipt, by pa j ing  to the s!~erif)i 'two hnntlrecl dollars in 
Inoney, ~ n c l  the balance in jnclg~ne~its npninst scndl.y persons; 
tlint the sheriff etnlecl a'c tlie time of tllc sett1e:nent t1l::t he  
had the eseeutioil i n  f~lvor of the picsel~t  pl:;ir~tiff~ ngnin,t the 
 wes sent defendants, a!:d it was u n d c ~ i o o i  be!n.cen hiin and the 
present clef end ant^, tL:t the esecn6oi1 a g ~ ; n s t  tile latter x-as 
to he satisfied hj- liis collecting the eszcutlon agaicet Xllep- 
llerd and Z J d l i i ~ p ~ o l . t h .  I t  furtiler :ippxred that this seitle- 
nient took place d n ~ i n g  conrt week, while the executions were 
in  the sheriff's hands, in  October, 1867. The sheriff did not 
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return tlie execution. His Honor, upon hearing the cause, 
allowed a satisfaction of the judgment to be entered to the 
amount of two handred dollars, being tlie amount of the mo- 
ney received by the sheriff, and disallowed the balance, being 
tlie judgments received by the sheriff in the settlement. From 
which ordsr the defendants prayed an appeal, which is allowed. 

I,ow?on and Iloztsto?z, for the plaintiffs. 
R? A. S.tiriyht, for the defendants. 

BATTLE, J. We are of opinion that the defendants have no 
just cause of cozplaint against the judgment wl~ich was ren- 
dered in the Court below. IIad the sheriff returned the exe- 
tion in favor of tlle plaintiffs v-itll an entry '(of satisfied" en- 
dorsed thereon, tlre plaintics woolcl have been bound by it.- 
Or had nloney been paid to and reeeived by the sheriff in 
satisfaction of the execution, it mould have been discharged, 
whether the fact of payment were endorsed or not, and the 
plaintiffs wonld not have beern anthoriaed to take out an alias; 
2urrelZ v. Ilbo6e?$s7 11 Ired. Eep. 424 ; Ilanzmett v. TVy~ncm, 
9 Mass. Eep. 138. str-tt as the sheriff did uot receive from tlle 
defendants papnient in money, and made no entry of satisfac- 
tioil on the execution in favor of tlie plaintiffs, the question 
$rises, were they bonnd by the act of tlle sheriE in taking 
6. judg~ne~its  against sundry persons " iti lieu of inoriey ? W e  
are ~lecideclly of opinioli that they were not. These judg- 
ments were not articles which the sherifl-' llad the power tri 
jell nncler plainti#sfs', execution. Pool  v. Glover, 2 Ired. 12ep. 
189, and i t  conld not therefore be deemed to have been sntis- 
fiecl by the~u.  

As the plairitift"~ ]rave not appealed from the order directing 
satisfaction to the amount of two hundred dollars to be enter- 
ed OLB their judgment, we cannot, ancl do not decide, whethel- 
the order was rightfully made or not. The jaclgment from 
trliicln the defenclants appealed, was, as we have shown, prop- 
e r  ancl must be afiirmed. 
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JED.  H. LISDSAlr, fluslee, z.. JOSEPH D. SfcCULLOCFI. 

A contract betmeen parties cannot be implied in opposition to direct el-idence, 
that the defendant did not get the property frorn the plaiutir, and docs not 
l d d  it under him, but  adversely, upon a claim of rigl~t in l~imself derived 
from another person. 

Assumwr,  tried before GALDWELL, J., at the last Tern? of 
Ch~ilforcl Superior Court. 

The action is assumpsit for $1'75, the price of a horse sold 
and clelivei-ed by the plaintiff to tlie clefelidant, wit11 a. count 
on a p a ~ z t u m  vc~lelpctt. 011 the general issue l)Ieaded, the 
e.sidence was: tlmt in 1S.56, the firin of Rankin LC. X c l e a n ,  of 
(;reonsborongl~, yut into the possession of one IIath, as their 
~igent ,  two horses, three mules, a wagon and gear, and a lot 
of tobacco, for the pnrpose of being taker) OM' for sale, with 
instrnctions to malie the sales and apply the proceeds to tlle 
p p c n t  of 3 certain debt wl~icll they owed i n  Fayetterille, 
mid the surplus to t l ~  payment of any other note of theirs,, 
irlricli 1mcl becollie cine. l I a th  sold all but two of the tl~ules, 
mcl lic escliangecl those for the horse ill question, about t l ~  mid- 
tlle of January, 1857. Oal the 27th of January, 1837, Ran- 
kin S: AIcLean failed and m:de a general assignrne~lt to the 
plaintiff, for the benefit of their creditors to an amo~znt much 
exceeding the value of all their effects. The deed included 
3imifically the several articles de!ivered to IIatli thr safe, and, 
if sold by said I l a t l ~ ,  is assigned tlie proceeds of those sales, a n d  
also, contained a clause conveying aild assigning a11 their ef- 
fi'cts, debts and securities. flankin & ~JeI ,ean ,  were indebt- 
ed to the clefenclant in a bond for $277 76,  with  interest frorn 
-1pril 2nd, 1854, and, on Ilearing of their assignment, the de- 
fendant, with a ~ i e w  to saving his debt, went from Greens- 
Irorot~gh in  search of I-lath and met him in Randolph county, 
wncl, after informing I la th  of tho failure and assignruent of 
Rankin & JIcLean, i t  mas agreed between them that the de- 
fendant should purchase the horse at the price of $175, paya- 
ble in ninety clays, and that he & o d d  give a note therefor 
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payable to Rankin & McLean. Before the note was given, or 
the horse delivered, EIath informed tlie defendant of the au- 
thority he had to apply the proceeds of the property in his 
hanils to the debts of Rankin & McLean, arid it was then 
agreed between tlienl, that, instead of giving his note for tlie 
price, the defendant should credit tlie amount on the bond lie 
held, and give Hath a receipt therefor. That being done, 
113th delivered the horse to the defendant, and in a day or 
two afterwards, delivered tlie defendant's receipt to the plain- 
tiff. Some short time afterwards, the plaintiff denlanded of 
.the defendant that he should deliver to him the horse, or pay 
him the price, but the defendant refnsed to do either, alleging 
his purchase from IIath in part payment of tlie debt which 
Tiankin 65 DIcLean owed him, and this snit was then brought, 
March 27th, 1857. 

011 the part of the defendant, i t  was insisted that upon these 
facts the action would not lie. But tlie presiding Judge held 
the contrary, and under his instructions, the jury found a ver- 
dict for tlie surn of $175, arid the interest thereon, and the de- 
fendant appealed. 

dlcl;ecm and FuwZe, for the plaintie. 
Inorel~eud, for the defendant. 

RUFFIN, J. The Conrt is of opinion with the defendant.- 
Tliere mas no special agrecinent but that between tlie defend- 
ant and Hatli, as the agent of Rankin $ McLean; and on 
that the plaintiff cannot recover, because he disaffirnls it, and 
also because, by i t  the defendant was not to pay money for 
the horse, but to :tllow Rankin 65 McLean a credit oil their 
bond. That contract being thus pnt out of tlie may, there is 
no contract to be implied between these parties from any thing 
that appears in the case, assuming the property of the horse 
to be in the plaintiff. If the defendant had converted the 
horse by a sale, and received the price, the owner niiglit have 
ekssumpsit for money liad and received. For convenience and 
the promotion of exact justice, i t  has, for a long time, been 
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held tliat the tort may be waived, and an action snstaiaed up- 
on tlie implied promise to pay the owner the p1.ice received 
for his property. But beyond tliat, the courts ~ a n i i o t  proceed, 
n-ithout subrerting the very founclations on which the clistine- 
tions between actions rest. The law cannot infer a promise 
to pay the valne of property, as upo!~ a sale and delivery to 
tlie clefenciant in the teeth of express proof that he denied the 
property to be in the plaintifi, and tooli it by force. I t  is ar- 
~ ~ ~ e c l ,  indeed, that f io~ i i  the possession and use of things be- 
longing to another, a proniise a ~ a y  be iii-iplied to yay for them, 
the owner electing no: to sue in l o ~ t ,  and to suppose a sale.- 
Xnt, if that can be true 311 any case, i t  is certainly not, when 
i; appears n%~,mati\ ely, not only illat the deferidant dicl not 
cantract with t!ie pl;:inti& but that lie purchased from snotli- 
cr  person, and tli::t he tooli the possession nnder the pnrcl~asc, 
and c l n i m d  to use the thing as his 0 ~ 1 1 ,  by force of that ex- 
pres; contract, li'!le:z is no precedent in this State of snch n 
use of the action of assnuilxit, nor are v e  aware of any Eng- 
lish adjudication to sustain it. Tliere is a case in .wl~ieli tlie 
master was allowed to recover in  this form of' actioa fur the 
services of his apprentice, against a person 37110 liad seduced 
him, and promised to give llim v7ages. That case has been 
said to carry the cloctrine to the utmost extrenie, and i t  seeins 
to us, that it dicl. Ent, possibly, it iizay be sustained upon 
the idea tliat, RS his services beloi~gccl to the master, tlie lat- 
ter might treat the s e r ~ i c e  of the apprentice, vhi le  in  the 
z!nployilient of the seducer, as work mcl labor done by tlic 
:xiaster illrongh his seivant. So, in Ifill v. Yer*r.oi'i, 3 Tannt. 
974, thc defeildant frizildulently took a11 insolvent pels011 to 
the plczintifi; and by fdse  representations indnced tlie plain- 
tiff to sell goods to the insolvent, and the goods went imn~ccli- 
ately into the possession of tlie clefend;tnt, and it wtta held that 
assnmpsit would lie. But  that can only be supported on the 
idea that, by reason of the gross fraud, the Court took the con- 
tract to have been with the clefendant in reality. B a t  from 
t!iose cases, thus tnrning on peculiar circnlnstai~ces, no gene?- 
xl principle is to be cleclnced, that the distinction bet~veen nc- 
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tions is abrogated so far as personal property is concerned, 
and that those founded on tort and contract, are concnrrent 
remedies. A contract between l'arties calluot be implied in 
opposition to direct evidence that the defendant did not get 
t l ~ e  property from the plaintiff, and docs not hold it under l~irn, 
but npon a claim of right in himself, derived from another 
person. Presnmptions must yield to positive proof to the con- 
trary. 

A case in Tennessee, that of il7sbrook v. Ihthcczuccy, 4 
Sneed's Rep. 454, mas cited for the plaintifr, and it must be 
aclmitted to be full and direct to the point. The facts are not 
stated in tlie report, but the doct~inc is d i s t i~ l c t l~  held by the 
majority of the Court, that e rwy  conrcraion of goods wili 
st~pport assn~npsit, or debt, fur the valne, as \re11 as trover.- 
To that doctrine, this Court cannot assent, and the dissentiiip 
opinion of Judge N C I ~ I N N ~ ~  refutes it by a short, and unan- 
swerable argument, as it seems to us. 

PER CCRIAM, Judgment reversed and a u e n i ~ e  cZ8 nova 
awarded. 

JOSEPII  W. WYNRE, by his mct friencl, v. CHAiRLES LSTIIAM. 

Indebitatus assumpsit mill not lie for tlie hire of slnvcs, mhere it is clear, from 
the facts, that the defcildnilt clwived his possession and title from nnother 
person thnu tllc plainti4 under wl1o:u lle claimed the slaves adversely to 
the plaintill' and nli tire worltl. 

The case of Lindsccy v. J fcC~~l loch ,  (ante 320,) cited and approved. 

ACTION of ASHUMPSIT, tried befo1.e S~uxn:.:~s, J., at the last 
Term of Washington Superior COIIY~.  

Samuel Siin:nons was the gnardian of the plaintiff, an in- 
fant, and, on 1st of January, 1856, he offered a number of 
slaves for hire for the year IS%, to the lligliest bidder, the 
hirer to give bond and sureties for tlie hire. Simmons bid off 
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two of the slaves and took them into his service, and on "st 
of February, he conveyed them for the residue of the year. 
and all his other property, Ly a general deed of assignment 
to the defendants, upon trust, for tlie satisfaction of his credit- 
ors, and the defendants took the d a r e s  into their possession 
and worked them for the purposes of the trust, to the end of 
the  year 1856. 

I n  July,  1856, Simnlons was remored from his gnardian- 
ship, and the gentleman, who instituted this s ~ ~ i t ,  as the nest 
friend of the plaintiff, was appointed in  his stead. Bef'ore 
the action was bronght he gave notice to tlie def'enclants, that 
he slionld 11old them responsible for the hire fi.om the date of 
the deed of trust, to the end of the Sear, ancl upon tlieir refns- 
ing to pay, tlie w i t  was sued out on 20th of U a j ,  1857. The 
declaration was upon an inclebitatus assnm1)sit for tlie hires, 
for the period mentioned, and upon non-tmumpsit pleaded, 
the foregoing facts v e r e  agreed on, ancl a verclicl taken for 
the plaintiff for $303, subject to be set aside ancl a nonsnit en- 
tered, if, in the opinion of the Court, the action would not lie. 
The Court ordered a nonsuit, and the plaintiff appealed. 

B 14'. Jones, for tlie plaintiff. 
Gcmett, l l i m s  and 31. A. GiZZ.icm, for tlie defendants. 

RVFFIN, J. The judgment ninst be affirmed. Without 
enquiring tvhetlicr Sinlrnoas, as hirer, or guardian, could, or 
coulcl not conyey the slaves, so as to vest the right i n  his 
alienee for the resiclne of the year, and upon the l~ jpo t l~es i s  
that he could not, still the Court is of opinion that the plain- 
tiff cannot n~aintain assumpsit against tlie defendants for the 
hire during that period. That action Will 0 1 1 1 ~ ~  lie on a con- 
tract, espress or implied, and the contlSact here, is snpposed 
to be one of the latter lrincl. l e n t  the law cannot imply a 
contract between these parties, when i t  is clear, frorn the fact8 
stated, that the defendants derived their possession and title 
frorn another person, under T Y ~ O I I I  they claimed the slaves 
adversely to the plaintiff and all tile world. The point is the 
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the same as that decided in Linchay v. iMcCuZloch, at this 
term (ante 386) ; :md supposing the plaintiff might have main- 
tained trorer or detinue, yet, he cannot maintain debt or as- 
sumpsit. 

PER CURIAN, Judgment aEr~ned.  

JANETTE &fcALISTER V. CORNELIA W. IIOLTON. 

M'hcre A, supposing lie llad only a life-interest in a female slave and her two 
children, but in f ~ c t  om-ncd tlie cntile property in tlie slaws, made a deed 
to l ~ i s  brother B, rccitmg that he o~r-neci such life-hteresr, and had procur- 
ed it from E, and added, " wliicl~ righc and tltle I relinqnish to him," tlie 
said 13, "and her two chilclren, Valmtine and Caroline also," it w?.as Ueld 
that only a life-estate, in the slaves, pdsscd Ly such deed. 

ACTION of D I ~ ~ I N C I C ,  for s l a~es ,  tried before HEATII, J., at  the 
last Spring Terin of Richn~oncl Superior Court. 

Tile declaration was for the detention of six slaves, tlie in- 
crease of a woman named Kicey. The following 

CASE AGJZEID, 

was snbmitted for the jaclg~nent of the Court : 
On the 2nd of November, 1813, John NcAlister conreyed 

to Sarah McAlister, l~ia sister, by deed of gift, as follows : 
State of North Carolina, Richmond : 

"Know all men by these presents, that, I, John McAlister, 
of the aforesaid county, for and in consideration of the love 
and affection, mliicl~ I hare for illy sister, Sarah McAlister, 
do give unto her a certain negro girl, slave, narned Nicej, 
during my said sister's natural life, and in case she has a law- 
fu l  issue of her body, I give the said negro girl and her in- 
crease to her, and her heirs, and in case she, my said sister, 
dies without a lawfol issue as aforesaid, she is to enjoy tho 
said negro during I~e r  natural life as aforesaid, and at  her 
death, to return to my own children 8s their right, to bo 
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equally divided betwixt the whole living of my first children, 
John Alexander and Janette McAlister." 

On the 1st of ~2ngnst,  1829, Sarah NcAlister, by deed, 
bearing that date, convejecl as follorvs to the said John Me- 
Alister, viz : 

"I, Snrali McAlister, having a life-time right from my bro- 
ther, John NcAlister, for a certaiii negro m m a n ,  named Kicey, 
mhicli right and title I relinquish to him, tlie said John, his 
heirs arid assigns, and her two c l l i l h n ,  Vale-n:ine an cl Caro- 
line also; for value received. Given luider illy hand awl 
seal, kc." 

011 the 20111 of September, 1844, tlie slaves, aforesaid. still 
being in the possession of Sarah i\Icdlister, tile saicl John 
NeAlister, by deed, bearing tllat date, conrej-ecl to his cla~igll- 
ter, Sarah A n n  l!vIcAlister, as fhl!o\m : 

" Know all ~i ien by these presents, that I, John Ncdlister 
of the county of Eiclmond, ancl State of Sort11 Carolina, faroo 
the fidl ancl perfect love, vhicli 1 have for my youngest dn~lgll- 
ter, Sarnli Ann Xciilister, ancl the fnrtller consiclerntion of 
seventy-fire cents, to me in llancl paicl; by her n~otlier, before 
the ensigning and sealing of these presents, do, by these pre- 
sents, give unto tlie saicl Sarah Ann McAlister, lier heirs and 
msigns for ever, a certain negro girl, named Caroline, between 
the age of ten and twenty, with lier increase, to her, the said 
Sarah Ann JIcAlister, and the heirs of her own body, and i11 
case tlie saicl Sarali Ann Xcillister shall die before she sliall 
fisve an heir of her own body, tllen, it is ~ n y  wish and desire, 
illat niy grand-cllilcl, Corrlclin 7Vallnce XcAlister, ~1~x11 ha re  
and possess thc at'aresnicl neg:'o girl, C~zroline, and her cliil- 
riren, as thong11 slic had nerer been given as afo'orewici to inp 
said daughter," wit11 a lin~itation over, on the death of the 
saicl Cornelia mitlwnt isstie. 

On the 17th of Janmtry, 1859, Sarah Xchlistcr, the sister 
of the original donor, Jolin, conreyecl her I-eversionary inter- 
w t  in the slares in question, ~ 1 1 0  are Caroline, the clangliter 
of Kiceg, and her fire children, to tlle plaintifl, Janette, who 
was lier niece; and the only question arising upon this con- 
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wyance, (which is the main question in tlie case) is, whether 
tliere was any reversion in the said Sarah to convey, or wheth- 
er, by the deed of 1529, slzc and her increase passed, in full 
and entire property to Jolirl XcAlister. 

Up011 this state of facts, liis IIonor, JUDGE IIEBTU, gave 
judgment for the plaintiiy, and the defendant appealed to this 
Court. 

Bmzks, for tlie plaintiff. 
Tf / i l zs tm,  Xen., for tlie defendnut. 

PEARSON, C. J. Assuming that tlle recital of the fact, that 
the title of the bargainor was derived from Jolm McAlister, is 
:I sufficient ref'erenc to the deed of 1813, to constitute i t  a part 
of tile deed of 1829, for the purpose of construction, accord- 
ing to A?ittw v. l ? a ~ ~ e L t ,  4 Dcv. and Bat. 133, and assuming 
also, that the legal eiiect of tlie deed of 1513, was to vest in 
Barah Mchlister, tlie absolute estate, and not an estate for 
life only, as is aclniittecl on both sides, it woulcl be a matter 
of regret, if tlie legel effect of the deed of 1889, is to pass to 
John Xcillister, the absolnte estate ; for it is manifest, that 
at  the time Sarah DIcAlister executed the deed, sIle supposed 
she was entitled only to a life-estatc. That was all she was paid 
for, and all she thought she was selling, 2nd if more passed, 
she has not been paid for it, ancl Jolm Mcillister got more 
illan lie balyiined for. 

After giving to the very interesting ancl ingenious argu- 
ment of Xr. Winston, full consideration, the Conrt is of opin- 
ion that the legal effect of the deed of 1829, is to pass only 
an estate for the life of Sarnll lIci2lister. The substance is, 
" I am entitled to a life-estate, under the deed of 1813, cxecu- 
ted to me. by John Xchlister, which right and title, I hereby 
convey to llirii for ralne received." " Which," as a relative 
pronoun, refers to the Life-time estate, and restricts the opera- 
tion of the deed to it. Had general terms been used, e. ,a. 
a I sell the negroes" or all my estate" or " all my right and 
title," there is no doubt that the absolnte estate wonld have 
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passed, although she s~lpposed she Ilacl a life-estate only, and in- 
tended to sell no more than she thonght she had a right to 
sell. Thus the use of a s iuple  term, with a single eye to the 
object in view, has saved to her  tlie benefit of the fact that, 
without knowing it, she was, in  truth, the absolute owner of 
the slaves. 

I t  mas said in the argument that to sell an estate for one's 
own life, leaving tlie ulterior interest undisposecl of, when, of 
conrse, the price must be very small, is so contrary to the 
ordinary course of dealing, that the Couh ought to be elow to 
admit such fi coustrnction. Trne ! but tlie force of the sug- 
gestion is met, and inade to recoil, if, in  point of fact, the 
vendor believes lie ljns only an estate fhr his own life ; for 
tl.1011, supposing the s l ~ v e s  to consist of a svolnan and two 
young children, i t  is rcasonahlo for the tenant for life to be 
willing to sell for a low price, and get ].id of the c1l:wge. 
That such was the belief of tlie vendor in our case, is set forth 
in the vecy first chnse of the deed. 

yielding the question as to thc woman, N r .  Winston insist- 
ed that a dii-&rent construction should be made in respect to 
tho children. The distinction is not tenable. The disposi- 
tion of the children is lnstlc by the wurils " and her two chil- 
dren also." Two conjunctions are uscd. The word i( also" 
is added to express the me:tning more distinctly, that the chil- 
dren are to pass as well as the motlier, and in  like manner. 
There is no error. 

PER CURIAM, Judgment afiirmed. 

Dm on the demise of BE1ED'Ii. BRYAN et ux ei a1 v. SARAH MANNING. 

There a petition to scll lands, at  the instance of a gnardian, alleges that the 
debt is that of the ancestor for which the heir is liable, and the land is de- 
saibed by caIling for co-terrninous tracts, and thc court adjudges, upon the 
&&nce of a competent witness, that the matters alleged in the petition 
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are true, and an order of sale is predicated thereon, it mas IIeld that this 
was  enough to support a sale. 

Where the g.uardian, one of several joint owners of a tract of land, petitioned 
for the sale of the wliole of it, without noticing the existence of another 
tenant in common, it was Held that a purchaser obtained title for the p a t  
of the petitioner, but that the sale was void as to the other moiety. 

Where a declnlation in ~jcctmcnt contailis but one count, ancl that is upon t l ~  
joiut demise of two persons, of whom only one has title, it was Nelcl that 
it could not be sustained. 

ACTION of EJECTMENT, tried before BLLIS, J., at the Spring 
Term, 1858, of Martin Superior Court. 

IrIillary Whitehnrst, a t  his death in 1836, was the owner of 
the land in  controversy, and the lessors of the plaintiffs are 
his children and heirs-at-law, sning within three ye2rs after 
their arrival a t  f d l  age. One Thon~as IIowell, a t  Octol~er 
Term, 1836, of 31artin Cou~lty Court, adrninistere~l on the es- 
tate of the said IIillary, and also, became the gnardian of the 
feme plaintifl, Xary,  his daughter. John 11. Whitehurst, the 
other lessor of the plaintiff was not then born, bnt n.as born 
within nine months after the death of his father, and before 
the institution of the proceedings to sell the land. These pro- 
ceedings vere  a petition at January Terni, 1837, of which the 
following is a copy : " l h e  petition of Tlioruas 1Iowell hnm- 
bly coniplnining, showeth unto Tnnr ~~ors l l ips ,  that a t  the last 
term of Four worshipful court, administration on the estate of 
ISillary Whitehurst was committed to your petitioner, a6 also 
the gnardiansl~ip of U a r y  E. TTliitehnrst, infant cliild and heir- 
at-law of said EIillarr. P o n r  petitioiier fnrther shows to y o ~ t r  
worships, that the debt3 clne i i-on~ the estate of the said IIilla- 
ry,  greatly exceed the perional assets wliich have come, or 1 1 ~ -  

possibility can coine, to his llancls as adtninistrator. Your 
petitioner further f,hovs unto morsliips that the said IIil- 
lary died seized and possessed of a tract of land lying in the 
county of 31artin aforesaid, adjoining the larids of John Phil- 
pot, Thon~as  Rex-eli, ancl the heirs of Iiennetll IIyrnan, which 
has clescended to the said Mary I?., one of the heirs-at-law of 
the said IIillary. Your petitioner further shows to your wor- 
ships that, in as mnch as the lands which have clescended, aa 
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zforesaid, must, i n  process of time, Le sold for the settlenient 
and p a p e n t  of debts of the said IIi l larr,  to satisfy judgments 
agaiust said N a l y  E., as heir-at-law of mid liil!ary, and for 
cash, and as the iniel*ests of his n-arc1 d l  be advanced by a 
sale of such lands upon n creclit of s is  months, Four petition- 
er prays your wo:.Jiips that he he permitted to sell said lands 
11~011 a credit of six inonths, in conformity to tlle act of AS- 
4ei11b1~ in such case lnacle and provided ; and t l i ~ t  your wor- 
s h i p   dl make such other and f'urlller order in the prcmises 
as to your vorsliips ixny seem rjght a i ~ d  fit, and to justice may 
appertain, and Four petitioller. kc." 

.At the same term, 77:as eilteretl on the record of the court 
:his entry : .'Ordered 1 ; ~  thc conrt, tlmt the prayer of the 
above petition be granted, and that, as the facts set ii7rth in 
the petition are trnc, :a appears by the oath of 3. 0. Ilam- 
mond,  the guardian Lare leaye to sell tllc l a c k  meationed 

' 1 and descriSec1 in 6:liu pr:;t:on." 
The folloviiag is h n n d  also of ~ e c o r d  in tile County Conrt : 

&'In  p n m 2 n c e  of an order of tile Conrt ~f Me:ls a11c1 quarter 
Scssions of J I a ~ i i n  c o n ~ l ~ - ,  I have sold tile lands of I i i l h r y  
71Thitehnrstj u;io:l a c r e d l ~  of Pis inoi~tl:s, and %rah IInnning 
iiecnine the highest biddcr rit the price ~f $660, for which 1 
have taken her note at six m.r:~ths, the credit npon wliich the - 7 .  

land was sold. 51 1111fii.i~ton, April 12,  1F37." 
m lf ic dei'endmt, 'Irs. Xaiilli:~g, produced also a deed from 

tile cornmis;ioner Iloc-el!, for ,111 the land descrilxcl in l?le pc- 
<ition, 

I t  was contended by :l!e plaintiff's counsel that this who!e 
yroceediljg is void, and t l ~ t  110 tiiie passed to the pnrchascr, 
or that at  acr rate, only a ~ i l ~ i ~ t ~ ,  to  it, the right of Xrg-an 
:+I) (1 wife. 

It was insisted by the defeadaat th2t slic hail titio to the 
wliole, but rlmt at any ratc, she 112s title to a woiel-y-that of 
l h y ~ ~  aud x d e ,  and that as they have been i~::ploperly inserted 
:is lessors, and there is no separate count on the demise of 
John TI. T17hite!lnrst, the plaintiff cannot recover all. The 
above facts are stated in a case agreed, aild snbmitted fool. the 
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judgment of the Court, who gave the same for the plaintiff, 
wliereupon the defendant appealed. 

lF7imton, jr., for the plaintiff. 
 rodm ma^^, for the defendant. 

Pzaxsom, C. J. The petition and other proceedings, under 
which the land was sold, are extremely meagre, bnt enough 
is set forth to snpport tlle sale according to the acljndications 
of this Court, ; CqfieZcZ v. Xc lean ,  4 Jones' Rep. 15 ; flymiiil 
7'. DCWCU~JU~~,  3 Jones' Eep. 42 ; 13emi%ion v. T~~uebZoocZ, iib. 
116. The petition alleges the existence of debts of the ances- 
tor for which the estate of the ward is liable, ancl describes 
the land with as much certainty as is clone in PencZZeton u. 
Trl~eblood,  and the Co~zrt adjudges, npon the testimony of a 
r~oinpetent witness, that the matters alle@ in the petition are 
true, and orders a sale of the larid mentioned and descl.ibc-d 
in the petition. 

There is, lio~vever, a fatal objection to the plaintiff's right 
to recover in the present action. The sale made by the com- 
missioner, passed only the title of Mary E. Whitehurst. John 
H. TVhitehnrst, one of the heirs, was not a party to the pro- 
ceeding. KO application ryas made in his name or in his be- 
half, for an order to sell the land, so that Iiis moiety of the 
]and was not sold, and did not pass by the deed of the com- 
missioner. Indeed, as the proceedings do not notice the es- 
istenee of this heir, or purport to make any disposition iu re- 

to his n~oicty, we had some difiicnlty as to how far the 
(lourt had power to order a sale, which would only pass the 
;itle of the other. We are satisfied, home vex^, that the Conl-I; 
fino the power, otherwise, the la~lcl of an infitnt heir could not 
i ~ e  sold where there is an aclult co-heir. So, that although the 
c.yercisc of tlie pomer in  this case may have been ill-advised, 
ttnd althoilgh the purchaser may have a rig!il to complain, (for 
no doubt she thought she was buying the whole tract) still the 
sale is not void, because the Court bad the power, and the 
fact that the purchaser did not get title to one moiety, is no 

5 
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reason why she should not be al lomd to assert her title t~ 
the other. 

W e  have, then this point: The declaration has but one 
count. That is on the demise of Bryan and vife, and John H. 
Whitehurst. One of the lessors, Bryan and wife, had no title; 
can the action Be maintained ! 

It is settled that i t  cannot. The title of the lessors must be 
truly stated in the declaration, and mast be proved as alleged. 
A joint demise in the ilanle of two, is not supported by proof 
of title in one, as to a moiefy. IIoyle v. Xtozoe, 2 Dev. Rep. 1,. 
320. The judgment must be rerersed, and a venire de now 
awarded. 

PER CURIAN, Jndgment reversed. 

DASIEL O'LEARY v. JOIIN &I. HARRISOY, E~eczator. 

The 5th section of the 78th chapter of the Revised Code, gives a summary 
lemedy against publlc officers only to those entitled to the money, so that 
a new clerk cannot proceed under it agamst a former clei k, for not paying 
office money over to h1n1 as his successor. 

-412 order made in the Superior Court for an out-going c l e ~ k  to deliver docu- 
ments, records, papers, and moiley to the new clerk, under the 14th ser- 
tion, 19th chapter Revised Code, cannot be enforced by motion for judgment 
in the County Court. The remedy is by an attachment in the Court ma- 
king the order, and by a regular suit for the penalty of $1000, given by the 
act. 

Whether a Court would proceed by an attachment for a contempt against an 
executor for the non-performance of a Court rule by his testator-puere? 

APPEAL from the County Court of Craven, to the Superior 
Court, on notice to the defendant as execntor of Willianl S. 
Blackledge, and motion for a rule that he show cause, &c., 
heard before MAXLY, J. 

The notice was as follows: "You are hereby notified that 
a t  the June sessions of the Court of Pleas and Quarter Ses- 
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sions of Craven county, 1858, I sllall move the said Court for s 
judgment against you for the moneys due the Superior Court 
clerk's office of Craven county, from the said William S. 
Blackledge, the former clerk of said county, which the said 
Blackledge has failed to acconnt for." On t11e resignation of 
Xr. Claclcladge, the plaintiff was appointed clerk in his stead, 
and there was an order made for the Sornw to deliver to the lat- 
ter all the " records, dockets, payers and effects of e\.ery de- 
scription ;" which liad not been done so far as the money due 
to parties, and for fees to oficers, was concerned. 

On motion of the defendant's counsel the proceeding wac 
dismissed, and the plaintiff appealed to the Superior Court. 
Tlie yecord of that Court states : " On motion of the plaintiff 'a 
attorney, George Green, Esq., for% rule against J. 31. F. EIar- 
 iso on, Esecutor of 7.JTilliam S. Blackledge, to pay into Court 
the amount of monies dne the oiiice of the Superior Court of 
Craven county, from Ta'illiam S. Glacldeclge, deceased, to wit, 
$8650. I t  is the jndgment of the Court that the defendant 
render an account of said monies, amount $3650, and to pay 
thern into ofice or sliom cause." 

Froni the judgment of the Sulwior Court, the defendant 
prayed an appeal to this Court. 

Greefz, for the plaintiff. 
Haugliton and BoezneZJ, for the defendant. 

BATTLE, 5.  The proceeding in this case is founded upon 
provisions of the 14th section of the 19th chapter of the Re- 
vised Code. That act provides that " upon the going ont of 
office, for ~vhatever reason, of any clerk of the superior or 
county court, he shall transfer and deliver to his successor 
(or to such person, before liis successor in office may be ap- 
pointed, as the court map designate) all records, documents, 
papers and money, belonging to the oilice. And the Judge 
appointing any clerk to a vacancy in the clerkship of the su- 
perior court, may give to snch person an order for the deliv- 
ery to him, by the person having the custody thereof, of the 
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records, docunients, gapers ancl moneys belonging to the of- 
fice, and he sliall deliver the same in obedience to sucli order. 
Ancl in case any clerk going out of of3cc as aforesaid, or other 
person having possession of such records, documents, papers 
and cloney as aforesaid, shall fail to transfer and delirer them, 
as lierein directed, lie s11aIl forfeit and p:~y to the State one 
tliousancl cloilars, which s l d  be sced fo:. by the prosecuting 
oScer  of that court." The proceeding n-M conimenced in the 
C o u i i t ~  Coilit, in the fcirii; of e motiol;, 51- :a* jiidgineat against 
the clefenc!ant, ~ . s  the execlitor of Xr. 3l:lck!cclge, the f o r i n e ~  
,>!erk of the F~ipel.ior Cou:.t of @rnve:i e o n n t j .  As snc!i, i t  
y-:;; b n e d  npon the 5th section of tlie ?31!i chapter of tlic 
Tterisecl Code, ~vllicli enacts as fo1lo:i.j : ' 6  TrT!len~i er a sheriT, 
c30ronel, cons:r,bie, clerk, or clerk ai:d mnster, shall have col- 
leciecl or ~ w e i ~ - e d  nrip Illone-, by r i i tnc  or u:idcr color ot 
his o s c e ,  and on cleinand ehnll fzil to pay the samc to the 
j~erwn entitled to require the przylnelit t!l~reof, ?LC person 
+hereby aggrierecl  nay inoce i'qr j i~dgnie:~t in any cowt Iinr- 
111g competent jiuisdiction, against s:lcL ofEcer and his sure- 
ties, and the court sha!l tyy the same, and re i~der  juclyu~ent a t  
:be term when the iuotioii sliall be i x d e .  P~vuidcd,  ten days 
notice, in vriting, sllnll Iiave been previously given." When  
the motion for j ~ i d g i m n t  mas made in tlie Clonnty Conrt, it 
w i s  resis.tecl hy the defendant, ancl ulton motion of his coun- 
*el, the proceeding n-as dismissed, and the plaintiff appealed 
to the Superior Conrt-, wilere it  was treated as a rule against the 
defendant, to compel liim to pay into the ofiiceof the clerk oi'the 
Superior Conrt a certain s n ~ i i  of rnmey, :zlleged to be due to 

office from his testator. T11e r d e  was inade absolnte and 
:I jcdgment given, from vliich the defenclr.,iit Ims appealed to 
this Conrt. We are unable to discover on the record, any 
order for an amencln~ent of the proceedingq, or any agreenieat 
(,f ?lie parties that it slloi~ld he clici~ged, and v e  must, there- 
%re, cocsicler it in the liglit in  vliicll i t  T ~ S  comn~enced. 
Thus consiclerecl, it is clear, that i t  cannot be snstained. 

The 5th section of the 78th chapter of the Revised Code, 
gives the summary remedy, therein specified, to the persons 
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entitled, and to them only, for moneys collected or received by 
clerks and other public oGcers. The moneys collected or re- 
ceived by the defendant's testator, by virtue, or under color of 
his office, as clerk, did not belong to his successor, and he could 
be entitled to receive them only under the order of the Supe- 
rior Court, whose officers, both he and his predeccssor were. 
If the order of the Court were riolated, his remedy was to 
hare it enforced by means of an attachment for a contempt, 01; 
perhaps By calling on tlle prosecuting officer of the Court, to 
institute an action for. the penalty of one thousand dollars, 
given by the act, for the f'ailore to perform the order. Wheth- 
e r  the Conrt would proceed by attachment against the per- 
sonal representative of a defaulting ex-clerk, it is unnecessary 
for us to decide in the present case. W e  are clearlg satisfied 
that the mode of proceeding, adopted by the present plaintiff, 
cannot avail him, and we are equally well satisficd, that lie 
caimot be made liable, either alone or with his sureties, on hi6 
official bond, for nlonejs belonging to others, wliieh never 
came into his hands. 

The judgmel~t of the Court below innst be reversed, and the 
plaint X's  motion be ~xfnsed. 

PEE Conr~ar, Judgment revemed. 

RILEY 31UERAY ei. al. v. CALVIN C. DAVIS, et. ol. 

The allegation of a contract made with Jive, who are plaintiffs, is not  support- 
ed by proof of a contract made with t h e e ,  and the varial~ce is a ground of 
non-suit [Bond v. IIilton, G Jones' Rep. 180, cited and approved.] 

ACTION of hssuamx~, tried before SIIEPEEED, J., at the last 
Spring Term of Beaufort Superior Court. 

The plaintiffs declared on a par01 warranty of the sound- 
ness of a schooner called the " Caroline," on a, sale of her to 
mem by the defendants. Three of the plainti& went on 
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board of the vessel, and made some propositions to two of the 
defendants, then in possession of her, in the course of whicll 
negotiations, a witness said he heal-d the two defendants pre- 
sent, say the vessel was good. The three plaintiffs above 
mentioned, did not make known, then, or at any time, as far 
as appeared, that they were negotiating for others as well as 
themselves. A bill of sale for the vessel was executed by the 
defendants to all the five plaintiffs, including the three who 
were present when the quality of the ressel was spoken of.- 
There was no evidence to connect the two absent plaintiffs, 
with the alleged parol warrinty of' soundness, but i t  was in- 
sisted by the plaintiffs, that the subscquent introduction of 
their names into the bill of sale, was evidence that the contract 
of wawanty mas made with all five of them. 

There was no warranty of soundness in the bill of sale, and 
the defendants urged that against the plaintiffs right to recov- 
er. His Honor, however, ruled for the plaintiffs in this par- 
ticular, and told the jury that if a p a d  warranty of sotlnd- 
ness was made out independently of the bill of sale, a breach 
of i t  could be recovered upon in this action. 

I t  was further objected by the defendants that there was no 
proof of any conlmnnicntion bctwcen the defendants and two 
of the plaintiffs as to the soundness of the vessel, and no evi- 
dence that they entered into any such contract as that declar- 
ed on. To this the plaintiffs replied, that the introduction of 
the five plaintiff's natnes into the bill of sale, was evidence 
that the contract relied on, was rnacle with these five plain- 
tiffs, and called on the Court so to instruct the jury. But the 
Court refused so to instrnct, and charged the jury that the 
hill of sale not having any warranty of soundness in it, was 
no evidence of a parol warranty. Exception by plaintiffs.- 
Verdict for the defendants, and judgment. Appeal by plain- 
tiffs. 

Warren, for the plaintiff& 
&Rae and BonneZZ, for the defendants. 
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PEARSON, 0. J. The general rule is, par01 evidence is inad- 
missible to add to, alter, or explain a written instrument. But 
it is not necessary for us to decide whether this case comes 
within the application of the rule according to Smith v. 'IViZ- 
linms, 1 Car. L. Repos. 363, and Pender v. Ebbes, 1 Dev. and 
Rat. 250, or forms an exception under the doctrine of Twidy 
TT. SanClerson, 9 Ired. Rep. 5 ; Hnnning v. Jones, Bus. Rep. 
368, because his Honor, in the Court below, decided the point 
in favor of the plaintiff, who is the appellant. 

Upon the other question, we concur with his Honor. The 
allegation of a contract made with five, who are plaintiffs, is 
not supported by proof of a contract made with three of them, 
and the variance is fatal as a ground of non-suit. A misjoin- 
der of plaintiffs in an action ex contractzc, is a fatal error, 1 
Chitty on Pleading. "Parties." Such was the common law, 
and it is not changed by statute. Bond v. EliMort, ante 180. 

PER CURI~Y, Judgment affirmed. 

ELI~AH B. HILLIARD v. WILMINGTON & WELDON RAIL ROAD 
CONPANY. 

Where the distance on a mil-road, over which a commodity was carried, was 
very short, and the consignee lived sixteen miles from the road, and no 
agent was present to receive it on its arrival, it was Held that the deposit- 
ing of the commodity in the company's ware-house at  the point of delivery, 
exonerated it from the liabilities of a common carrier, and that'it was 
thenceforth only bound as a ware-house-man. 

The necessity of notice, under ordinary circumstances, to terminate the cha- 
racter of a common carrier, and attach that of a ware-house-man, as applied 
to rail-roads, and the nature and extent of such notice discussed, but not 
decided. 

ACTION ON TFIE CASE, tried before CALDWELL, J., at the Fall 
Term, 1858, of Nash Saperior Court. 

The plaintiff delivered to the agent of the defendant at  their 
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station, at Weldon, some bacon, to be carried on the road to 
the station at  Battleboro'. I t  was carried in due time, and, 
on its arrival, it mas taken from the cars and stored in the 
company's ware-house and locked up, and dnring the night fol- 
lowing, seven pieces of it were stolen from the m-are-house, of 
the valne of $%,%I. The ldaintiff resided sixteen miles from 
tlie road. 

The action is case against the defendant as a common car- 
rier, and was tried upon the foregoing facts as a case agreed. 

The Conrt decided for the plaintig, and the defendant ap- 
pealed. 

1Mittm, for the pliaintiff. 
JIoore and Bortch, for the defendant. 

RUFFIN, J. It is plain that the n e r ,  and important class 
of carriers, mil-roads, have a peculiarity, which renders some 
of the rules of law, respecting the obligations of common car- 
riers. touching the delivery of the goods carried, inapplicable. 
They have the power and duty of carrying on their roads, and 
the contract is to carry on the road, and, therefore, it cannot 
be nnderstood that they are to deliver the goods at any place 
off the road. No doubt the responsibility, as carrier, be- 
gins with the receipt of the things at  the station, unless the 
transportation be delayed by the order of the owner. They 
must be carried safely to the designated station, and there 
nrlloaded and delivered to the person entitled to them, if he 
apply. Until unlading and delivering, or something that is 
tanta'monnt to it, the duty as conunon carrier continues. But 
i t  often happens, either from the distant residence of the con- 
signee, or the period of arrival, or other causes, that the goods 
cannot be immediately taken away, or actually delivered. 
They ought not to be left in the car, on the road, as that might 
greatly incommode the road and call for the demand of a 
larger freight, and, also, endanger the goods. The conven- 
ience and interest of the company, and the owner, alike re- 
quire that the cars fiho~ild be seuured in a shtian-hause, cw 
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the goods shonld be uriloaded and clep~sited in a ware-house 
for protection from depredation a i d  .\readier. Tlie latter is 
almost, if not entirely, the course in this State, and is neces- 
sz~rily so at stations in the country, or in villages, where large 
station-houses cannot be afforded for the loaded cars. Then, 
what ought to he the responsibility of the company after the 
goods are unladed and stored in tlie n.are.1iouse ? Or does the 
liability, as common cawier, continue after the ~vai~e-l~ousing? 
Naturally, a contract to c a i ~ y  goods from one point of a rail- 
1.oac1 to another point, on the same road, is fulfilled by the 
transportation of tl~em to the point of clestinafion, and having 
t l~ein there in a state ready to be delivered. If a partic- 
ular time were fixed, it would certainly be so. But ill the 
nature of things, a stipulation of that kind is not to be expect- 
ecl, an4 is never made. As the arrival is uncertain, the wele 
transportation to the place ongilt not to terminate the carrier's 
responsibility, but the colnpany must s l i o ~ ,  further, either an 
actual delivery, or that, from the absence of the owe:., o:.To"or 
a want of opportunity to deliver from some other came, the 
delivery coulcl not be made then, and, that: therefore, insfead 
thereof, the goocls were duly taken care of' by being depositecl 
in  a secure ware-house of the company at the station. Con- 
sidering the unlading upon arrival, and, in the absence of the 
consignee, the depositing in tlie ware-honse as parts of the 
transportation, the Court sees no reason, why, ordinarily, the 
liability, as carrier, should not terminate with the transit of the 
goocls. After the goods are placed in the ware-honse, the own- 
er's interest is protecied by another responsibility of tlie compa- 
ny which arises-that of a ware-Iionse-man, l~ound to take ordi- 
nary calve of the goods. Tlie Court considers the cornpan? 
bouncl to that degree of care, thong11 no distinct compensation 
is to be rnade for the storing ; becanse the vare-housing be- 
ing connected with tlie transportation, as a part of one busi- 
ness, the freight is a consideration which extends to the snbse- 
qnent care of the goods for a reasonable tiiile, and excludes 
the company from tlie exemptions belonging to gratuitous 
bailees. Why should the liability of a carrier be extended 
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fnrther 9 The goods are actually in store, and were placed 
there f'or the mntnal convenience of the parties. If the ware- 
house were not connected with the road, the law would hold 
the mare-house-man responsible only for riot taking ordinary 
care, and it is not perceived that tlie conr~ection requires a 
different rule. 

There are but few acljudications, as yet, in this country on 
this subject ; but we believe our opinion accords with them 
generally, and especially with those which seem to have been 
best considered. There is, however, a difference among them 
on the point, whether the company, in order to terminate its 
~*esponsibility, as carrier, mnst give notice of the arrival of the 
goods. I t  seems to us that may depend on circumstances, 
and, in some degree on usage. If the place for delivery be a 
town of innch business, ancl the consignee reside in, or near 
it, and the company's servants, in order to improve the busi- 
ness of the road, and prevent the accumulation of goods in 
store, be in the habit of giving notice, that may make a dif- 
ferent case from one, where the residence of the consignee is 
at such a distance, or in such a situation as to preclude any 
early regular conlmunication by mail or otherwise. The 
Court, however, does not propose to lay down any definite 
rule on the question, f3r it is one on which otlier able Jndges 
have differed, ancl on which, we, therefore, prefer feeling our 
way until the necessity of tlie decision, in some case, may re- 
quire a direct determination. Tliere is no sucll necessity in 
this case, for, upon so short a transit, i t  cannot be supposed 
that either party contenlplated that any notice, other than 
that derived from the Irnown regular running of the freight 
trains, should be given of the arrival of the goods at a coun- 
try station, when the plaintiff kesided in the country sixteen 
miles from the road. Notice would doubtless be pre-requi- 
site to charge for storing after a reasonable time. But with- 
out notice, the company, after the goods were in store, would 
be responsible, as ware-house-men, to the plaintiff for want of 
ordinary care, and from the known course of unlading the goods 
and putting them in store for persons at a distance, it is re- 
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sponsible, no furtller in this case, tl1011gh no notice was given. 
I t  was further argacci, at the bar, that the plaintiff was en- 

titled to recover, for the want of ordinary care, in trusting to 
the lock on the ware-house, witllout a guard. Bnt the decla- 
ration is not framed with a view to that qnestion, but to the 
IiabiIity of the defendant as a com~non carrier, and, therefore, 
that docs not arise. Jndgu~ent reversed, and judgment 
for the defendant. 

1'1:~ Ccn~nnr, Judgment reversed. 

HENRY STOUT 9. CT3ARLES 11. ILIRPEE. 

Tile p~irchascr of cotton, put up  in b a k ,  is not bound to suppose tliat they are 
fraudulently paclied~vitll s a d ,  and other weighty substsnces included, and 
no degree of diligence is rcqi~ired of liiln in inqniring illto such a thing.- 
The rule cnaecit etnplor, docs not npply  lien n fraud of this kind has been 
pactieecl. 

ACTION OK TIITF CASE for a nl:CEIT, tried before CALDTVELL, J., 
at the last term of Alamance Superior Court. 

The plaintiff' produced evidence tending to show that the 
defendant, who resided in Greene county, in March, 1667, 
sent seven bales of cotton to the railroncl station at Goldsboro', 
for the plaintiff, wl~ich tlierc weighed between thirty-nine 
hundred and four thousand pou~ids; that the defendant, soon 
thereafter, canle to the station and cnqoired as to the weight 
of the cotton, and on being told, said that it had not held out 
with the weight at  hie plantation; that the cotton was dis- 
patched from Golclsboro' for tlie pliiintiff, diimted to Graham 
oh the North Carolir~n Rail Road, and in June or July of tho 
same year, was carried to tho Cane Creek Factory in Ala- 
ihance county; that at  Graham, the bales were seen to be 
bursted, the cotton to be *of inferior quality, and mixed with 
sfefid; that on being taken to the factory, i t  was put through 
B pio6es~ called willowing," and from tlie seven bales there 
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was cleaned 15'10 Ibs. of sand ; tliat the cotton, in consequence 
of the sand and soil mixed wit11 it, was not worth more than 
five or six ccnts per pound. The ~vitnesses all concurred in 
stating tlint from tlic time of the arrival of tlie cotton at Grn- 
ham, its qi~ality and the intcrniisturc of sand, was olsriously 
to be seen npon cxaminatio~~. Tllc defendant produced a vi t -  
ncss to s11ow that tlic*plaii~tifi-' told 11i111, in March, 1857, that 
he had lmligl~t as l i i~c l i  cottoil as he ~ranted,  and had given 
only twel\-c cents per pound for it. In  reply to some remark 
of witness, as to the lowncss of the price, plaintiff said that 
he did not buy it  as a first ],ate aiticle-that it was of the last 
picking. 

Det'cndant also called a wituess who stated that he was the 
overseer of the defendant, and that lie orerloolied the picl.:ing 
froni tlic field, of a 1)ai.t of t l ~ c  s c ~ e n  bales sent to Goldsboro,' 
and tlie g i n n i ~ ~ g  and  p:~cl<ii~g of tlic whole of it ; that be put 
more than half the cotton in  tllc p-ess 11in1selC; that it did not 
have ally mixture of m i d  ill it, to his knov, ledge; nor had Ile 
:my reason to believe tllnt tlie dcf'cndant h::d any such know- 
Icdge. H e  i'nrtller stilted, tlint af'teia the cotton had beell gin- 
ned and paclicd, it was l d c d  u p  in the gin-jnrd, and covered 
with plank to protect it from the weatlicr; that after h i s ,  in 
the moiitii of Iliarcli, 1857, lie saw the pldntiff and defendant 
near the cottoil so siiunted. 

Anotl~er witness testified, that lie was a neighbor of the de- 
fendant; that it was not lisual, in that part of tlle co~intry, to 
pick out cotton as late as Febl-uar7,-that 11e saw defendant's 
cotton field i n  February, 1857, and tliougl~t i t  was as good as a 
lot of liis own, 1)icl;ed out in that i~iotit l~, IT-liich lle sold in J m e  
si:cceeding, for 13% cents pcr poi~nd in 'iVilitlington. The de- 
i'enclant contentlid tllat by ordinary diligence, the plaintiff' 
could have seen the sniid in tlie cotton. 

His Honor instrncted the jury that if the plaintiii; by orcli- 
nary diligence could harye discovered the sand in the cotton, 
and failed to exercise such diligence, he could not recover, fbr 
i n  such cases he was not allowed to say that lie mas deceived. 
Xo,sgecial instrnctions viere prayed. 
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Verdict for the plaintiff, and judgment and appeal by the 
defendant. 

Norwood and TI? J. Long, for the plaintiff. 
Gmhnm., for tlie defendant. 

Ba.mr.~, J. The only cluestion presenIec1 by the bill of ex- 
ceptions, is whether the plaintiff' exercised ordinary diligence 
by means of which he ~nigl l t  hare discovered the damaged 
condition of the seven bales of cotton, which he p~zrchased of 
the defendant. This qncstion is ad~nitted to be one of law to 
be decided by the Court, but if it Be submitted to the jury and 
they find a correct verdict, the ewer in submitting it to them 
will be cured. Scc ITI(lthazuay v. Ilinton, 1 Jones' Rep. 242, 
and the cases therein refewcd to. 

I t  is a well cstablishecl rnle that the purchaser of an article 
cannot sustsin an action for a deceit, if, by thc exercise of or- 
dinary prudence, he conlcl have ascertained thc defect com- 
plained of. This is clearly sjlon-11 by the authorities cited by 
the defendant's connsel. E'trgnn v. Newsom, 1 Dev. Rep. 20; 
f i e l d s  v. Bozcse, 3 Jones7 Eep. 72; Fulenwide~ v. Postint, 
ibid 588; 2 Stark Ev. 268. 

The rnle will not apply where the seller uses a ~ y  improper 
means to prevent the buyer from making inquiry; 2 Kent's 
Corn. 487; Simmons v. 2101-ton, ante 278, decided at  this 
term. 

The counsel for the defendant contends that tlie rule applies 
to the present case, because it was proved that when the plain- 
tiff bought the cotton, he mas near it and  night easily have ex- 
amined it, and found out what mas its quality and condition. 
To this tile plaintiff's colinsel replies, that tile defendant had 
used means to prevent snch examination by having the cotton 
packed in l~ales, and piled up and covered with plank. 

We do not believe that the cotton bales were piled up and 
dovered for snch improper purpose, but solely for the purpose 
shted by the witness, of protecting i t  from the weather. We 
are, nevertheless of opinion, that as the cotton was packed in 
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bales and piled up as described, the plaintiff could not, from 
any inspection of the exterior of the bales, have discovered 
the sand which was mixed with the cotton, and there was 
nothing to excite his suspicion that any such frand had been 
practiced. Cases of this kind of deceit are so rare, that we 
think buyers may, without any inipntation of negligence, 
trust to the honesty of the sellers. The mode of examining 
bales of cotton for the purpose of ascertaining the quality of 
the article by ripping them open with a knife, as suggested 
by the defendant's connsel, may be very proper, and the bux- 
er who neglects i t  cannot, perhaps, be heard to conlplain that 
the cotton was not of so good a qnality as, from the represen- 
tations of the seller, he had been led to suppose. But, to cut 
open n bag of cotton for the avotred purpose of seeing whetli- 
er it was not filled, in part, ~vitli sand or stones, is a very clif- 
f'erent matter. To inost plantel-s, i t  mould be considered and 
treated as a direct insult, tlnd ~voulcl probably be resented on 
the spot in snch a manner, as to lead to a breach of the peace. 

Our conclusion is, that this is .not a proper case for the ap- 
plication of the celebrated rnnsim of caveat enzptor, and that 
the plaintiff is entitled to hare the judgment of the Superior 
Court affirmed. 

PER CURIAN, Judgment afirrned. 

E. G. HBRDING v. EDWARD CHAPPELL. 

B constable, who has taken a claim to collcct as an agent, is not responsible 
for the act of the justice trying the warrant, in tnking anotoriously insolr- 
ent person as stay to the execution, it not appearing that he mas present 
when the surety was taken, or had any intimation, or ground to believe; 
that smh person would be offered. 

ACTION of DEBT on the official bond of a constable, tried before 
CALDWELL, J., at  the last Fall Term of Wtike Superior Court. 
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Harding v. Chappell. - 
The,cause was submitted upon the following case agreed : 

The plaintiff placed in the hands of the defendant, Chappell, 
a constable of Wake county, a bond for $75, on a person ill 
his county, for collection, taking from him a receipt therefor, 
and the officer duly obtained a judgment against the obligor, 
whereupon, he, the obligor, prayed, and was allowed ten days 
to give surety for the stay of bxecution. The judgment was 
left by the officer in the hands of the justice of the peace, and 
within the ten days, the obligor tendered, as surety to the stay, 
one William N. Shanck, who was notoriously insolvent, but he 
was accepted by the justice of the peace. It is agreed that the 
obligor, in the bond, was solvent at the time of the rendition 
of the judgment, but became insolvent before the stay was out. 
I t  is further agreed, that Shauck, the surety for the stay was, 
at  the time he was taken, notoriously insolvent, and has been 
so ever since. 

I t  was agreed that if, upon this state of facts, in the opinion 
of the Court, the plaintiff was entitled to recover, the plaintiff 
should have judgment for the amount of the penalty, to be 
discharged by the payment of $75, with interest from October 
loth, 1854; otherwise, he should give judgment of nonsuit 
against the plaintiff. 

IFis Honor, being of opinion with the defendant upon the 
case agreed, ordered a nonsuit, from which the plaintiff ap- 
pealed. 

X. P. Battle, for the plaintiff. 
E. G. Eaywood, for the defendant. 

PEARSON, C. J. If a warrant or execution is put into the 
hands of an officer, it may be inferred that he is expected to 
act only as an officer, bnt where a bond, or an account, or 
other evidence of a debt, is put in his hands for collection, as 
a matter of conrse, he becomes a collecting agent; so, me 
have no doubt that in this case, Cliappell was the collecting 
agent of Harding ; but we do not think that his failing to ap- 
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pear before the jnstice, and object to the person offered as 
sljrety for the stay, amounted to negligence. 

It is not presnrvied tliat a justice of the peace \rill take, as 
surety, for the stay, " one ~ h o  is notoriol~sly insolvent." The 
debtor is allowed ten d a j s  to give t1i.e secnrity. There is no 
provision of the statute, mliich requires the justice to g i r e  the 
yhintiff, or his agent, notice of the time and place," when 
lie can object to tile siiffciellcg of the stgy ; cofisequent- 
Iy, he cannot he expected to attend, and there is no gro~lnd 
npon which an agent can be charged with neglect for failing 
to do so, in the absence of proof, that he had any intimation, 
or reason to believe, that insu6cient sarety v,-on!d be offered; 
in  which case, probably it mould be his dnty, under ordinary 
circumstances, to apprise the justice of the facts, and make 
knonw his objectlion ; Qovemor v. D a v i d ~ o ~ ~ ,  3 Dev. Rep. 
361. But tliat, certainla, is not his dnty when he lias no no- 
tice, and thc sr:i.cty taken is notoriously insolvent, which 
amounted, in itself, to notice to the justice, that objection was 
made to him as surety. There is no error. 

PEE CUXI~UI, Judgment a&nied. 

T h e r e  specific c1esc1ip:ions of the property are required by the terms of an 
insurance office which ale referred to, and incorporated a3 part of the con- 
(litloas of the pohcy of insurance, ~t 11-as I h l d  that the suppresiion of an 
imm,ztelial fact, does not inralldate the policy. 

The Gilure of the lri~urecl to r e p r  a defect in the property, arisiug after the 

contract Tms made, ~uulcss he be gm!ty of gross neglect, does not work a 
forfeitnre of the p1,zintiffs r ~ g h t  to recover on tile policy. 

Losses anshg  fiom b o m  Jide efforts to extinguish fire, such as wetting and 
solling of goods and losses by theft, consequent on their removal, are fairly 
within the contract to insure against fire. 
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ACTION of COVENANT on three several policies of insurance 
against fire, tried before ~IAKLY, J., at a Special Term, (Jan- 
uary, 1859,) of Craven Superior Cwrt .  

The policies declared on, were admitted by the defendants. 
It mas therein covenanted, that the co~npany should, on cer- 
tain terms, mntually insure the property of each of its members 
against fire. A part of the covenant in each was, that a true de- 
scription should be given of the property insured in an appli- 
cation filed, and thnt such description slioulcl become a part 
of' the policy. The policies mere effected upon "goods and 
merclianclise" contxiiied in a bidding i n  tlie t o~~~11  of New- 
I k r ~ i e ,  and in the p1:tintiff's applicatic~n for insnrance, a part 
of the description of the building is as follows : " 36 x 25.- 
One cl~imney. ?\'o fire-places. One btove. Pipe enters chim- 
ney from second fioor-ashes and pipe p o p c r l j  secured." I t  
was ;)rored that the store-hoxe described in the application 
containing ttle goods, tool< tire c!iiring the time stipulated for 
insnrance, but was not entirely consnmed. It was extingnisli- 
c.d in about Bnlf an hour nf?er it cotn~nenced bnrning. This 
:ras efTectec1 b ~ '  t h r o ~ ~ i n g  large qnantities of vater upon the 
i)nrning store-lluusc, 1~0th inside a~:d outside of the building, 
;,art of .i~hich fell upon the insnreii goods ancl mt t ed  nnd soiled 
them very materially. It n-as pro~e'I that the brlilcling wasin 
:;rent clailsw of being entire17 destroyed Ly the Ere, and in or- 
(!el. to rescue it,  i1iany of tile i~habitants  of the town assenlblecl 
:ljwnnJ. ant1 used tlie menns s::~.tetl, for its preservation, and 
tl!at tlime mean, \rere proper ancl ncce7s:u.y fi,r t h t  p~~rposc. 
11 \?--as provcd, aisq. that dnring the progress of the flames, 
great tumult and disorder prevailed-tliat the goods Trcre re- 
n~oveii out of the house-saxe into the streets, nnd soillo into 
iltljacent buildings, wit11 great haste ant1 precipitation, chring 
wl:icli period, they were vetted and d:maged as stated, and 
>,)me of them stnlen and not rocovered. I t  mas also proved 
that the plainti8) and his wife were preseut a t  the fire, and 
made every exertion in tlie removal and preservation of the 
goods. Xone of the goods of any value were destrored by 
being burned. What remained of the goods, after the fire, 

6 
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were taken back into the store-house and kept for sale by the 
plaintiff. 

The defendant proved that previously to the year, 1848, 
there had been a stove-pipe inserted into the chimney men- 
tioned in the plaintiffs application which was removed, leav- 
ing a hole in the chimney about five or six inches in diame- 
ter, and that upon the removal of the pipe, this hole was clos- 
ed in the following manner: the outer circumference thereof 
was enlarged and a piece of sheet iron cut to fit tightly there- 
in, and sunk into the brick-work of the chimney about one 
inch and a half; that the iron was pointed upon the edges to 
hold mortar; that the hole in the inside was filled with mor- 
tar, the iron plate then laid and embedded therein, and then 
the front or outside space filled also with mortar, to the extent 
of an inch and a half. There was evidence that this work vias 
done by an experienced and skillful mason, and that the hole 
when thus closed, was as perfectly secure as i r  i t  had been 
done with brick and mortar, or any other niaterial, and that 
the chimney when thus repaired, was as secure as if no hole 
had been made therein. This hole was not mentioned in the 
application filed. I t  was fiirther in evidence, that after the 
tumult had subsided, the iron was discovered to be displaced. 
There was evidence that the fire first took place in the room 
where the hole in the chimney was; while other testimony 
went to show that it took place in another part of the build- 
ing. There was no evidence that there had been any fire in 
the stove or fire-place attached to the chimney. The Conrt 
charged the jury "that if the plaintiff, in his said application. 
misrepresented the premises in any material particular, or 
failed to disclose any fact which would increase the risk of tile 
defendants, and which, if made known, would have tended to 
prevent them from undertaking the risk, the policies would be 
void, and the plaintiff would not be entitled to recover; that 
it was not unconditionally necessary for the plaintiff to dis- 
close the manner in which the opening for the stove pipe had 
been closed, if it had been secured safely, i. e. as xel l  as brick 
and mortar would have secured it. The Court further charg- 
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ed the jury, that if, after the issuing the policies, sued on, there 
mas made any change or alteration in the premises or in any 
part thereof, which tended to increase the risk, and the plaintiff 
failed to communicate the same to the defendant, the plaintiff 
would not be entitled to rccover. The Conrt further charged 
the jury that if there was any defect in any part of the premises 
arising from accident or other cause after the issuing of the poli- 
cies which the plaintiff knew of, or ought to have known of, 
which defect or imperfection the plaintiff failed to repair, and 
the fire took place from his gross negligence, tlie plaintiff would 
not be entitled torecover; but such negligence must beextreme 
and reckless. The Court farther charged the jury, upon the 
question of damages, that if it was necessary to tlwow water 
on the fire to extinguish it, and the goods in the store were 
thereby wet and soited, the damage thus done was covered by 
the policies, and the plaintiff was entitled to recover for the 
same, and that if the store-house mas in imminent danger of 
being burnt, and the goods were removed therefrom for the 
purpose of preventing their destruction by the fire, and in so. 
doing, and in consequence of such removal, the goods were 
injnred or soiled and a portion of them stolen, the plaintiff 
would be entitled to recover damages to the extent of tlie loss 
which he thereby sustained. The defendant excepted. 

Verdict for the plaintiff. Judgment. Appeal. 

Greene, for the plaintiff. 
J. W. Bryan and IIauyl~ton, for the defendants. 

PEARSON, C. J. 1st. It is to be assumed from the verdict, 
that the hole which had several years before, been made in 
the chimney for the stove-pipe, " had 4een secured safely, i. e. 
as well as brick and mortar would have secured it." The fact 
that the hole had been made, was: therefore, immaterial, and 
the plaintiff was not required to disclose it. 2nd. W e  con- 
cur with his Honor in the opinion that the insured does not 
fioifeit the benefit of the policy by failing to repair any de- 
fect arisin$ after the policy issued, unless he is guilty of grosr 
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neglect in respect thereto. Brit we can see no evidsence n p m  
which the question was presented. The fact, that after the 
fire was extingnished, "the piece of sheet-iron " was discov- 
ered to be displaced, certainly did not establish negligenee, 
in  the absence of preof that it had been displaced before the 
fire. Indeed, the probability is, if conjecture may be resort- 
ed to, that it was knocked out during the tumult and confn- 
sion caused by the efforts to extinguish the fire, and remove 
the goods. 

3rd. We also concur in the view taken as to the measure 
of damages. Throwing the water and removing the goods, 
were acts done for the purpose of saving them, and the injn- 
r y  caused by the goods being thereby wet and soiled, certain- 
ly constituted a part of the darnage, and we think the value 
of the goods that were stolen, fdls  under the same principle, 
being a loss incident to the attempt to save them. For whose 
benefit was the attempt made1 For  tliat of the defendant; 
and as the goods that were saved were allowed in n~itigation 
of the damages, the objection that the portion of them that 
mere lost ought not to be paid for, is made with an ill grace. 
H a d  the plaintiff and his wife, instead of exerting themselves 
in  removing the goods, and pntting tltem back, as soon as the 
danger was o ~ k k ,  stood listlesdy by and permitted them to Ire 
burnt up, they would have been obnoxious to the ellarge of 
gross negligence. Underwriters are liable when the fire is thc 
act of an incendiarr and, a fo7otio~i, are they liable for the de- 
predations of thieves ~ h o  avail theinse!ves of the exposure 
which is unavoidable on such occasions, and which is incident 
to the attempt to save the goods for their benefit. 

X r .  Bqan cited no authority for the position that a rnern- 
ber of a nzutunl ins~irai~ce company had not the same rights 
under his policy 'that a third person lias against an indepencl- 
ent underivriter. W e  can see no principle upon which to 
base the distinction. 

PER CURIAM. Judgment affirined. 
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.TOEX C. SLOCUMB w. JOHN C. WASI-IIFGTON et al. 

Where slams were hirecl out at high prices as rail-road hands for the pwpose 
of grading the tract, it was IFeld to be relevant to the question of ordinary 
care, to enquire, whether, by reason that the worlc is to be done along a:.. 
extended line, at  no particular point of which there is a long dete!:tion, 
aay beteer provision for loclging is usually pro~ided by contractors of ordi- 
nary prudence tl~aii tenq~orary Isnildings, aud i~he the r  the one: in which 
the defenilants' slaves were placed, mas as goad as those orcliiiarilg; pro+ 
ded fbr that purpose. 

Where slaves, liired to n - o ~ k  on a rail-road track ~v i t l~ in  a certain limit, were 
carried beyond that h i t ,  to a place where they were orclinarily i ~ e l l  loclg- 
eJ and pio-c-itled for; but ivaatonly deserted tile defeildants' service in 2: 

snow-storm, by which they were frost-bitten and injnred, it was I3eZcH t h r  
tbe hirer x7as liable for ~miniilal danlazes, but not for injuries arising froiii 
die erposul,e. 

3 m r o s  ox  mI: c ISC, tried before S F ~ T I E E D ,  J., at the last 
Superior C ~ n r t  of TSt'nyne. 

The dccl:ir,ztion contained t ~ o  conuts: 
1st. Tlmt the clcfe~rdsnts had committeci a breach of the 

carins of Iiiring of three slaves owned by the plaintiff. 
2nd.  For R w:mt of proper care in keeping and providing 

h r  the slaves. 
The slaves in clnestion had bean been hired in lic56, to the 

defendants as rail-load contractors, a t  eighty cents a day, and 
there was n stipulation that they slionld ~ o t  be worked beloi1- 
Eear Creek. The clefenclnnts carried them to vork  beloi~- 
I:e,zr Creel;, and while there, in January, 1857, theye e a m i  
d n  a Ile::ry fall of snow. The s l a x s  Tvere out i a  this stoi-iij, 
nnd returned t u  their ~ ~ i a s t e r  frost-bitten and othern~ise injur- 
ed. The defendants o f i red  one Cjltq~lr'~, ~ 1 1 0  swore that after 
tile hiring, the piaintiK agreed that the slaves might go be- 
low Gear Creek. One Cod testified, that he built the shant-  
!br the lrancls to stay in below Bear Creek ; that the b i ~ i h l i n ~  
x a s o f  green pine peles, and about thirty-fire feet in length, and 
eighteen feet in width; that it I d  uo chimney, but in thecentre 
two logs n-ere laid parallel, and the space between filled up 
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with earth, on which was made a fire for warming the hands; 
that holes mere left at the crest of this cabin for the escape of 
smoke; that loose plank were laid down on poles for the 
slaves to sleep on ; there was an opening for a door, but no 
~hntter ,  and the cracks of the walls were only stopped aliout 
two or three feet from the ground ; that twenty or more hands 
were put into the cabin to sleep; that there was plenty of 
wood and lightwood at hand ; that the slaves that remained in 
the cabin were not any way injured by the storm. 

It mas also in evidence, that 0x1 application to Mr. Pawott, 
the manager, he refused to give the plaintiff's slaves permis- 
sion to leave the shanty, and that they left of their own ac- 
cord, without the sanction of' the def'endant or any agent of his. 

The defendant then offered to show, that the naature of the 
rail-road work kept the hands bat a short time at any one 
place ; that the shanty assigned to the hands, at this place, 
was as good as those usually erected for the business ; which 
was rejected by the Court, who remarked, that he was of 
opinion that there was a want of proper care, as shown by the 
evidence of the defendant himself, and that the proposed evi- 
dence was immaterial. Defendants excepted. 

His Honor charged the jury, that if the contract was that 
the hands were not to be carried below Bear Creek, and the 
same had not been modified as stated by Chapin, and they had 
been carried below that point, and kept there until the snow, 
tlie plaintiff should recover for all the damages which natur- 
ally flowed from the wrongful act of the defendants ; but tliat 
if Chapin's evidence was to be believed, the plaintiff was not 
entitled to recover on the first count. That on the second count, 
if the jury beliered the testinlony of Cox, the defendants had 
evinced a want of ordiuary care, and that plaintiff was enti- 
tled, at least, to nominal damages ; that if the slaves had left 
the defendants' service from sufTering and necessity, and while 
ou their way, were exposed to the hardship of the weather, 
the plaintiff mas entitled to recover substantial damages, that 
is, such as natnrally flowed from the wrongful acts of the de- 
fendants. The defendants ekcepted. 
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Verdict for the plaintiff. Judgment and appeal by de- 
fendants. 

~ o r z b h ,  Strong and IIusted, for plaintiff. 
J. F. B.ryan and McA?cce, for defendnnts. 

RUFFIX, J. The rerdict is entered on both counts, hence, 
if there be error as to either, the judgment must be reversed. 
The Court is of opinion, however, that there is error in both. 
As to the first: upon the syl,position that the jury did not 
believe the witness to the plaintiff's license to carry the slaves 
below Bear Creek, he would be entitled to nominal damages 
for the breach of the contract, by the mere fact of carrying 
them there. But he mould be entitled to no more, unless up- 
on evidence that he sustained greater damage in an injury to 
the slaves, by reason that they were carried beyond the point 
stipulated. IIere, there was no such evidence, unless i t  be, 
in the fact, that the defendants did not there take that due 
care of them, which is the gravamen of the second count, and 
for which they would be rcsponsible, without reference to the 
place, at t ~ h i c h  there was a want of ordinary caw. From 
the amonnt of damages, however, it is probably to be inferred 
that they were assessed upon the second count, which charges 
the defendants, as bailees for hire, with a want of due care of 
the negroes, whereby they became frost-bitten. 

I t  is plain, from the state of facts, as assumed in the instruc- 
tions, that the slaves became frost-bitten, not while in the ser- 
vice of the defendants, but on their journey to their master's, 
in another county, and at a considerable distance, undertaken 
and performed without the directions of the defendants, and 
against the orders of their manager. I t  cannot be admitted, 
on that state of facts, with the supposition, in addition, that 
due provision had not been made for their health and com- 
fort a t  the place of their employment, that the defendants 
would be liable for a damage arising wholly after they left 
their serviee, from a long exposure in inclement weather; 
since, although the slaves might not be obliged to remain 
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with the defendants, they might have sought shelter elsewhere, 
and it was their own act and'fault thus to expose themelves. 
That would certainly be the rule in respect to a free servant for 
hire, and no reasons are distinctly seen for a contrary rule as to 
slaves, who have the same natural reasoll and instinct to self- 
preservation and escape from bodily sufferings and dangers. 
But without regard to tliat, the Gourt is of opinion that there 
mas no such want of ordinary care of the slaves as authorised 
them to leare rlie situation in which the defendants had plac- 
ed them, m d ,  ~vilfully deserting their service, undertake such 
i~ jonrney in such severe ~reatlier. The defendants Irere 
bound to ordinary care, that is, such care as prndent men 
generally, under the same circurnstances, and engaged in the 
same business, take of their o17n slavcs. Hence, it became 
material, iu this case, to sham what was the degree of care 
generally practiced by the persons, engaged in making mil- 
road embankments and excavations, in respect to the lodging 
of their own sIaves employed in the work. For, certar'nly, 
one who hires hiinself or his slave to serve in a particular em- 
ployment, must be supposed to understand tlie usages and 
ordinary risks in that en~ployrnent, and to contract in refer- 
ence to them. These slaves vere  hired as rail-road liands at 
Iiigli wages, for inel-e l a h o r e ~ ~ ,  and, therefore, it was relevant 
to the question of ordinary care to enquire whether, by rea- 
son that the work is to be done along an estended line, at  no 
particular point of .iv!licli there is long detention, any better 
provision for lodging is usually erected by the contractors of 
ordinary yrncleece than tempomry buildings for shelter and 
lodging, and whether that erected by the defendants was such, 
or as good as, are ordinarily provided for that purpose. The 
evidence to those points, was, therefore, improperly rejected; 
and, supposing it to have been received, it mould have estab- 
lished the defense. Take the common case of a tnan who 
hires himself as a wagoner, to drive the employer's wagon to 
markets, througli the year. V e  know tliat, universally, they 
sleep in the open air, or lodge in tlie wagon in bad weather- 
lying by at such periods as are too inclement for travelling. 
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Surely, if the  wagoner s110~1ld catch cold, or become fmt- 
bitten on a long trip, it w o d d  b e  deemed but  a natnral ixici- 
dent  to the  business i n  which h e  engaged, and no one mould 
think of his having a n  action against his employer, becansu 
he did not furnish money to get  better lodging. Still less, 
mould the  employer be  helcl responsible for the chilblains 
brought on by the n-anton and foolish exposure of the  servant 
to excessive and unusual frosts. If, tl~etefore, the provision 
made by  tllese defendants, for their I~ands,  was that  whicli is 
ordinntily made by prudent men, i n  their business, and lras 
been foundsby experience to be  suEcient for protection from 
snffering and  disease, i t  was all they contmcted to mnke, ab 
far  as c m  be  in~pl ied  by law, from t11ei.i. c!::tracter as baileeb 
for h i re ;  and that, in this case, i t  was practical!y sufficient, is 
established by the fact, that  about twenty otlier slaves remain- 
ed  at the  spot, snstdning, from the  scotni, no llarin of an>- 
sor.t, as would doiibtless have beell the case wit11 these slaves, 
had they not nndertaken to breast it, rather tllarl remain in 
their quarters and  keep themselves warm wit11 the abuiidant 
supply of fuel at hand. 

PEE CERIAI~, Judgment  reversed and a vclzire d& nm. 

Den on the clemise of JAMES C,'dUTVAP v. R. A. CIIAKCY, e2. al 

Wllere a creek 1s called for in n deed, as the lemnims of a l~ue, aud there is no 
di~erging coulse, and no particular object 011 t l ~ c  creek called for, itmust Ix 
reached by the shortest direct route. 

Khether the running and mailiing of a line \miant from that ailawering the 
cavs of a mesne conveyance can at a11 control it ; Q u e ~ e ?  But, certak!y. 
notl~iag short of a running and mailiing contempolaueous with such deed1 
can be allomecl to haye that effect. Admissions of the parties tliat a par- 
ticular liue was the true one between the tracts, and acts of ownerslrip up 
to it by the daimants on both sides of it, do not tend to prove such con- 
temporalloous running nnd marking. 
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ACTION of EJECT~~ENT, tried before DICK, J., at the last 
Spring Term of Beaufort Superior Court. 

The principal question in controversy, was the location of a 
deed from JVilliam DIissell to Joseph Gainer, dated 28th of 
May, 1793, the calls of which, are as follows: "Beginning 
at  a pine on the Little Pine Log, and running a straight course 
to the Great Pine Log; thence down the said Pine Log 
Branch to Joseph Gainers line,,&c." I t  was agreed that the 
Ietter I, in the annexed plat, was the .beginning of the deed, 
and that the line I X, is the nearest straight course to the 
Great Pine Log Bmnch. The plaintiff contendbd that I K 
was the first line of the deed 

The defendant contended that I G was the true line, and 
introduced one James 3. Eatham, a surveyor, who proved 
that at  G there was a marked pine, and that along the line I 
G, there were marked trees that appeared to have been mark- 
ed twenty or thirty years ago. 

One Robert Gurqanus testified that about thirty years ago, 
he mas present at the running of the dividing line between 
Jonathan Caraway, under whom the plaintiff claims, and 
Joseph Gainer; that they run the line I C; that there were 
no marks along the line; that the parties set up a stake, and 
agreed to mark it at some f'uture time, they were running to 
hit a marked pine, and came within a few feet of i t ;  that he 
earn the marked pine at G on that day, and it was agreed be- 
tween the parties, then present, that it was the corner of the 
Missell deed ; that it had been shown to the witness as such 
corner by the father of the plaintiff about ten years before 
that time. 

Other witnesses testified that both Jonathan Caraway and 
the Plaintiff had repeatedly acknowledged that I G was the 
true line between them and Gainer, and that G was a corner 
crf the Missell deed; that the father of James Caraway and 
James Caraway had worked np to the line I G on the east, 
and that Joseph Gainer had done the same on the west side 
of it more than thirty years ago, and that his widow had cut 
wood np to I G after the death of Joseph Gainer, and that 
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others of the heirs of Joscpll Gainer, had cut $re-wood and 
madc tar-kilns west of I G, bnt close up to it on the part now 
contelidcd for by tlie plaintiff's lessor. 

The plaintiff's counsel requested tlie Conrt to instrnct the 
jnry that there was no evidence that tlie line I G was run or 
marked as a line of the deed at the time it was made, or that 
the point%G was establislied and, n~arked as a corner, a t  that 
time ; that there being no call for any marked line or corner 
in the deed, in law, the line must run from I to K. 

On this point, his Honor instructed tlle jury that the lam re- 
quired the line to go along I I(, unless the defendants had sat- 
isfied the jnry that the line was actually run between I and G 
at  the time of making the deed, and that the defendants had 
offered evidence on that point, but that tlie jury must be sat- 
isfied that it mas actually run at the time of the making of 
the deed, and then they would go to the line actoally run.- 
Plaiutiff excepted. 

Verdict for the defendant. Judgment and appeal by plain- 
tiff. 

Shaw and Donnelb, for the plaintiff. 
No counsel appeared for the defendant in this Court. 
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RUFFIN, J. The description in  tlie deed from Missell to 
Gainer, is not complex, calling for several objects which, up- 
on the evidence would carry the lines to different points, bnt 
i t  is sitnple and turns out to be consistent in all its parts. It 
"begins a t  a pine on the Little Pine Log, and rsns thence, a 
straight course to the Grent Pine Log; thenco down the said 
P ine  Log to Joseph Gainer's line ; thence alorlg his line to 
tlie Little Pine Log, thence up Little Fine Log to the first sta- 
tion." I t  is admitted that the beginning pine stands at  I, in the 
plat, and i t  appears by the plat th& the line G, 13, C, is the 
line of Joseph Garner mentioned in the foregoing description. 
I t  is to be olsservecl in tlie Srst place, that there is neither 
course nor distance given in the deed, nor any tree cnlled for, 
tts a line or ns 2% comer, except the pine at the beginning.- 
Tlie question in t l ~ e  case then, is, how the first line is to go ;  
to Big Pine Log Creek, certainly, as n natural boundary ~ ~ l i i e l l  
is called for, and it must go tliere by the most direct and 
shortest .line, since tliere is no diverging course given, nor 
any particular object on the creek as the comer. That is the 
construc~ion of law on tlie calls for the first line, and it is 
fonacl by mensuration, that I IK represents the line a n s ~ ~ e r i n g  
to t m t  construction. It n~igh t ,  perl~aps, be varied, if there 
w x e  other calls in the deed for the subsequent lines, which 
would show that it was not really the terminas of the first 
line. But there is no part of the description as to the other 
lines, which can conflict with the construction estr blisliing 
f I<. Upon the face of tlie deed, therefore, that line is the 
trne one, and it  was so laid doxvn in the instructions to the jury. 
Brit his 4Ionor hekl that it might be varied from the call, if 
another, I O, for example, was actually run  at the time of 
making the deed, and .that such line, then actually run, is the 
boundary in law. The position inro'lves two question :~s np- 
plied to this case. The one is, whetlier it be trne, ill law, that 
the  running or even marking a line dift'erent fitom that an- 
swering the calls of the deed, can control the calls of rnesne 
conveyances ; which lias been gravely questioned more tbaii 
once ; 7f7y'y/~,oe v. Ale~ander,  7 Ire. Rep. 237. But this cme 
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does not require that point to be decided ; for another ques- 
tion obviously presents itself herc; whicli is : whether there 
was cvitlcllcc on wliicli i t  ought to have been left to the jury 
to find that the line I G " was actnally 1'1111 at the time of 
~naliing tllc deed." Cases have'gone the length of saying that 
n~arked trees corresponding in age, though not called for, tnuy 
control course and distance or the like, in a patent. Snppos- 
ing that rule rmy be applicable to mesne conveyances also, 
it cannot wit11 respect to the~n,  cstcncl fur t l ie~~ than i t  does to 
grante fro111 t l ~ c  State. Tlic rrui~ning and ~narking then, must 
he contc~nl)oraneo~ls with the esccntion of the conveyance, 
:ind tI1:tt is asce~k~ined  by the yearlg a m z r l c w  Znnzinca of tlie 
tree, thus mi>i~lg the p ~ ~ s r ~ m p t i o u  that the surrey and mark- 
i n g  were f > r  t l ~ e  l)iwtict~l:w tract convegecl, or intencled to be 
convc~cd .  Of sncli a I ~ ~ E I Z ) ~ ; I ~ ~ ,  :IS it is called, nothing less 
t!mn tllc c ~ ~ ~ ~ t c n ~ p o ~ * a n c o i ~ s  tn:;rl;i~~g Iias bcen deemecl SUE- 
cicnt, or co~upctcut eviclc~~cc. I lere  the pine at I was ~ n d i e t l  
m d  is cstnl)li.;lletl ; but there was not a 111al-k on tlle line fi-om 
1 to (4, until n snrvcy about IS%, wliile the cleccl was made 
in 1733. I t  i.; trne, the p i~ ie  at G, was markccl beforc IS%, 
b u t  wlrcn, or for wliat ptlrposc, is not stated at all. IIere, that 
tleficicncy of cviclcncc was supplietl by other evidence, that 
I ) C ~ S O I ~ ~ ,  11ndx ~vlioni tlle p a ~ t i m  claini hat1 ngrcccl, or aclmit- 
tctl t11:zt the pine nt G \r;ls t11c co~nc r  of tllo tract cor~vcycd 
1by Nisscll. null llatl rcq~cctirclg- perforn~ed acts of on-ne~sliip 
111) to tllc line I (;, as the liue between tllcni. r p o n  the q n w  
tion of bc?untlnr~-, that is not eritlencc of itself, for sucB nd- 
~nissions and acts cannot c l~n~ lgc  the identity of the thing de- 
+cribctl mci conr-eyed in the tlecd, ns t11:tt wonld be to cliange 
?lie tlcscription by par01 and :ids i?! 2 ~ i s .  It may be proof 
j11 nil1 of ~nnrks, t11n.l the conveyance wls  fouuclcd on a partic- 
iililr snrrey ant1 ~nnrking. Ecyunil that, it seems most clan- 
gerons to c:~rry tho csccption to tile general rule of Inn-, that 
:I deed speaks for itself and by itself,   hen there is no atnbi- 
gnity, but a consistency in the description given in it. There 
are here, no vestiges of s snrvey and marking, from r h i c l ~  n 
jury could possibly infer, that tho line was ".run" for this sale, 
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and that the parties adopted that running in the attempt to 
describe the land in the deed. I t  was, therefore, erroneous, 
to snbmit the point to the jury, and there must be a venire de 
7LOVO. 

PER CURIAM, Judgment reversed. 

STATE v. JOHN STARLING. 

Every one is presumed to be of sound mind, until the contrary is proved. 
' 

On questions of sanity the rule as to reasonable doubt does not apply, but it 
is for him, that alleges insanity, to prove it as other material allegations are 
proved. 

INDICTMENT for the murder of one Sally Cotton, tried before 
SKEPIIBBD, J., at the last Spring Term of Lenoir Superior 
Court. 

The prisoner's counsel admitted the killing, and put the de- 
fense on the ground of deli~.iwz or temporary derangement, 
prodnced by long continued drunkenness. The prisoner went 
to the house of tlie cleceased in October last, armed with a 
rifle, called her to the door, and as soon as she appeared, 
discharged the gun and lcillecl her. The Court charged the 
jury as follows : " These facts being proved, the law adjudges 
i t  to be murder. The connsel have requested me to charge 
you that, in case of a reasonable doubt in your mincls, respect- 
ing the guilt of the prisoner, yo11 ought to acquit him. I ad- 
init the rule to be true, but I dissent altogether from the pri- 
soner's counsel in rcspect to its application her?. If the clues- 
tion before -jou was, whether the prisoner did the act, it wouItl 
apply; and if there were n question, whether the deceased 
came to her death by reason of the wound, rvhich the prisoner 
gave, i t  mould apply ; but where he admits the killing, or i t  
is proved, every matter of mitigation or excuse must come 
from him. H e  i s  not required to show the matter of excuse 
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beyond a reasonable doubt, but must offer such testimony as 
will satisfy yon that his defense is established. H e  must 
prove his case as you wonld require the proof of any fact, 
about which parties are at issue. Reasonable doubt, in the 
humanity of our law, is exercieed for a prisoner's sake, that 
he may be acquitted if his case will allow it. I t  is never ap- 
plied for his condemnation." Prisoner's counsel excepted. 

Verdict for the State, finding the defendant guilty of mur- 
der. Sentence and appeal. 

Attorney Genewd, for the State. 
J. F. B ~ y a n  and Strong, for the defendant. 

PEARSON, C. J. Every one is presumed to be of ,sound 
mind until the contrary is proven ; Best on Presumptions, 57 
and 170. This rule is necessary for the due administration of" 
the law, as well in the criminal as on the civil side of the dock- 
et, and there is no reason for relaxing it. 

His Honor made the application of the doctrine as to " x 
reasonable doubt" to the question involved in tho case, cor- 
rectly, with much clearness and force of statement. W e  will 
not enter into a discussion, because the matter is settled, and 
there is no consideration for treating it in any aspect as an 
open question ; State v. Johnsolz, 3 Jones7 Rep. 266 ; State I-. 

C?+aton, 6 Ire. Reg. 164. There is no error. This opinion 
must be certified to the Superior Court, to the end, that fnr- 
ther proceedings may be had according to law. 

PER C~RIAM,  Judgment affirmed. 

JOHX M. JIOREHEAD a. JOIIX L. BROWN et al. 

Vhere  there are two counts in a declaration, and evidence given on boti;. 
m d a  general charge by the Court on the facts applying to each count, a 
general verdict on both counts, is not erroneous. 
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In a n+lesti~n of diligeuceaild ordinary care, in the storing and keeping, of 
eqtton, it is competent to-prove tbe custoni of the place where the cobtract 
was made, as to the manner of stoling and keeping that article them. 

where a Judge, in tile progress of a trial, erroneoudy decided against the re- 
ception of evidence as to a certain fact, but afterw?rds, iq giving instruc- 
tions to the jilry, told them to consider the fact as proved, and to g h e  the 
party, offering it, the full benefit of it, in making up their verdict, it was 
SJeld not to be a ground for clistc~rbing the verdict 

Where a bailee, Lo store and keep cotton, for hire, permitted it to remain W i t h  
the roping off, the bagging torn, the cotton loose and the under bales in 
the tnud and water, so as to become stained, and much of i t  destroyed, it 
was 1Jdd to be a waut of orclinary care, ~ h i c h  made the defendants liable 
for damage to the commodity. 

AOTION of A~SUMPSIT, as bailces, tl.ied before CALDWELL, J.: 
t ~ t  tlbe Gpring Term, 1859, of Cxiiilford Superior Court. 

The ~~lairltiff declared on two eoutits, one'against the dc- 
tbndants as bailees, to keep a clnnntity of cotton in store, for 
l~il.e, at a fisecl price, and the otlier, upon R spe,cial contract 
to ewer  the cotton, so as to protect i t  from the weather. 

There was no dispute as to the ihct, that the defendants hacl 
qjyeetl, for Iiirc, to keep the plai~!tiff's cotton in an enclosed 
lot in the to~rn  of' Cllnrlotte. I n  March and April, 1854, tile 
clefend~nts received tLe greater portion of plaintiff's cotton, 
tunoanting to 330 bales, and p12ced it in an open lot, but it 
was not corewl  dnring the titile it remained there. 

The cotton wns inostly from Sontlt C~rolina, and was, mqch 
of it, in  bad order wi~en cleliuered to the defeudants, for the 
want of roping, n i ~ d  tile bags being torn and rotten. The 
s~i r r~~uer ,  it was proved, Tras a very wet one, in consequence 
tl~el-enf, the cotton wds m~ich wetted. Tl~a t  next to the groond 
hati been ylacecl on poles, !aid at intervals oil brick bats, btlt 
w t h e  gwnnd became soft, from the continued moisture, the 
poles bank nnder the grnnnd, and the lower'bales were wet- 
ted and stained, much of i t  became rotten, and was unSt fur 
any use mhntevcr. It was in evidence, that the cotton was 
iriijwed to the extent of 50 0:. 60 per cent. There was ovi- 
dence,alsa, that the defendants agreed to receive tho plain- 
ttfF7s,cotton and to keep it covered, 
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The defendants proved that the plaintiff, for several months 
in tlie spring, had limited them to the price of 78 cents per 
hundred for hauling the cotton to Leaksville ; the price 
was lower than the wagoncrs were willing to take, and in 
consequence thereof, the cotton was delayed in the liands of 
the defendants, and tliat i t  was not until tho plaintiff' offered 
one dollar for the service, that it was sent on, which was in 
the summer arid fall ensning. The defendants offered eri- 
dence, going to show, that there was a custom in t l ~ e  town 
of Charlotte, a t  the time this coni~nodity had been received 
there, to store it withont covering ; this evidence was object- 
ed to aiid ruled out, there being no evidence that plaintiff 
liad krlowledge of any such custom. Afterwards, the Judge, 
in charging the jnry, told tliein, that on consideratibn, he had 
come to the conclusion, that the evideuce offered by the de- 
f'endantb, as to tlie custoni of storing cotton in the town of 
Charlotte, was proper for their oonsider:rtion, and that they 
were to take it as if the fact had been proved, as alleged by 
*the defendants, and act upon it accordingly. The defendants 
excepted to tlie exclnsion of the testimony offered. 

His Honor charged the ,jnry, that it was for tliern to say, 
whether the special contract hail been proved as alleged, and 
if so, to give the plaintiff damages for t l ~ e  injury they believed 
liad ensued from the fact of the cotton being left so long un- 
covered. IIe  also charged tliern, that the defendants were 
guilty of negligence in permitting the cotton to sink down 
into the water and mnd, and to remain in that condition witli- 
out removing it themselves, or iqforming the plsiutiff of it. 
Defendants' comsel again excepted. 

TTerdibt for the plaintiff. Jndgment and appeal by tho 
defendants. 

Fowle and Jlorehend, for the plaintiflt: 
Alc22a.t and Gowell, for the dcfendiints. 

BATTLE, J. If there be two distinct counts in a declara- 
'tion, and the $aintiff offer evidence onone of them, only, and 

7 
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not on the other, and the Court instructs the jury on both, a 
general verdict on both will be erroneous, for the manifest 
reason, that it does not appear that the verdict was not given, 
in part at  least, upon the count on u-hich there was no evi- 
dence. But if, in such a case, the Court charge the jury only 
on the count on which the evidence was given, the general ver- 
dict  ill be taken to hare been rendered on t h t  count only, 
and will not, therefore, be erroneous; Jones v. Coolc, 3 Der. 
Rep. 112. In  the case now before us, there was evidence 
given, tending to support both counts of the declaration, which 
prevents the general verdict from being wrong, unless his 
fIonor committed an error in admitting or rejecting testimony, 
or in his instructions, in relation to one, or both of the counts. 

The counsel for the defendants contcnd that he did err in 
rejecting the testimony off'ered by them to prove that it was 
the custvm, in the town of Charlotte, to store cotton hales 
witliout covering them, and that the error was not cured by 
his telling the jniy, after the arg~iinents were closed, that they 
inight regard the testimony as having been admitted, and. 
might take it into consideration in making up their verdict. 
Tlle question then, is, was the testin~ony admissible, and if it 
were, was the error, coirmitted by his IIonor in rejecting it, 
corrected by the conrse which he pursued afterwards in rela- 
tion to it. 

W e  are decidedly of opinion that the proof of the usage was 
admissible, as is abnndantly shown by the authorities referred 
to by the defendants' counsel. Story on Eailments, 9, 10, 256;  
Moore v. Zason, 11 Ired. R:p. 568. The case of Windeer r. 
Blake, 4 Jones' Rep. 333, cited by the connscl for the plain- 
tiff, is not in  opposition to this doctrine. Althongh no specid 
custom can be recognised as having grown u p  in this country, 
the effect of which is to supersede the common law, yet a custom 
or usage relating to the trade or business of a particular place: 
where a contract is entered into, may be shoffn, for the pur- 
pose of annexing incidents to, and explaining the meaning of 
tdrms used in such contract; Moore v. Ehson u6i supra; 
Button v. Wnrren, 1 Mees, and Wels. 466. 
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From this it appears, that his Honor erred in rejecting the 
testirnoliy offered to prove the usage of the town of Char- 
iotte, in relation to the inanaer of storing cotton bales ; and 
the question rcniains whether, up'on beco~ning satisfied of his 
error, be took means, ~ ~ l i i c h  vere effectual for removing it. 
Upon reflection, and after some hesitation, we are satisfied 
that lie did j and that the defendants hare no just cause to 
complain of' the result. The ground upon which the counsel 
for the defendants contend that tlie error was not cured, is, that 
the course pursued by his Honor deprived them of their rights 
to address an argument to the jury upon the effect of the tes- 
timony, whereby a different verdict might possibly have been 
produced. The reply is, that the counsel did not ask perinis- 
?ion to address the jury upon the effect of the testimony, after 
his IIonor had informed them tliat they might consider i t  as 
being before tllenl. IIad such permission been asked, even 
a t  that lpte stage of the trial, lye hare no reasm to suppose 
that it woulcl have been refused. Another reply is, that it is 
uow settled, that even in the trial of a capita! case, it is not 
error in a Judge to permit witnesses, who have been previ- 
ously examined, to be recalled and re-examined, under cer- 
tain circumstances, after the jury had retired to consider of 
their verdict ; State v. SiZver, 3 Dev. Rep. 332 ; State v. 
Bash,  12 Ire. Rep. 382 ; State v. Weaver, 13 Ire. Rep. 491 ; 
St& v. NoBZett, 2 Jones' Rep. 418. In none of those cases 
does it appear that tlie co~insel for the prisoner addressed the 
jury after tlie witnesses liad been re-examined ; yet, we can 
plai~ily see tliat the exercise of a right to do so, would have 
been as valuable to them, in  tliose trials, as it mas in the case 
nov- under consideration. 

Upon tlie ~ ~ l l o l e ,  there is nothing shown in the errors as- 
E i g ~ ~ e d  by the defendants, in their bill of exceptions, by which 
\ye can discover that they vere injured. I t  is stated, that 
there was testimony introduced by tbe plaintiff, tending to 
prove that the defendants had agreed to put the cotton bales 
m d e r  cover; and that, so far as we can see, was fairly sub- 
mitted to the jury. So, there was abandant testimony to &ow 
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that the defendants, as common bailees, for hire, had not ta- 
ken tlie same care of the cotton as a person of ordinary pru- 
dence woold have done. There is not the slightest doubt that 
it was their duty, when the cotton bales, owing to the ~ e t  
season, sank into the mud and water, to have had them taken 
u p  and put in a drier place. For the neglect to do this, they 
were responsible as bailees independent sf an7 contlwt to 
hare  the cotton covered over. 

Kot  being able to discover any error of law in relation to 
either of the counts, the judgment, upon the verdict, must be 
affirmed. 

PER CURIAX, Judgment affirmed. 

JOHN HOWARD, to the use of A. G. BRADY w .  ABRAlf STCTTTB. 

The admissions of an agent, whiIe he has the Business in hand, are competent 
against the principal. 

Whether an officer, who has a judgment and execution in his haad, and who 
made default in the collection, so as to subject him to an action, is at liberty 
to pay the amount to the creditor and, treating the matter as a purchase, 
have the debt collected for his own use,--puere? 

ACTION of DEBT on a former judgment, tried before HEATH, 
J., at the last Spring Tern? of &ore Superior Court. 

This was a suit coinmenced by -warrant, and carried by ap- 
peal to the Superior. Court. I t  appeared that in 1846, tlie 
plaintiff, placed in the hands of onc J o l ~ n  Dnnlap, a deputy 
sheriff, a bond for $10 4'7+for collection, and the oficer caused 
n warrant to be issued on the sarne against the defendant, and 
returned the same, executed by him, upon wllicll a, judgment 
a a s  obtained for the ainonnt of the bond and an execution 
taken thereon; that upon the paper containing the judglnent 
and execution was endorsed, in tlie hand writing of Dunlap, 
a credit for $4 56, dated July, 1848 ; that in  June, 1854, an- 
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other warrant was issued in the name of the plaintiff to re- 
vive the said former judgment, which was also executed by 
the said Dunlap as depnty sheriff, the claim being yet in his 
Iiands. A judgnlcnt was then rendered according to the form- 
er judgment, neglecting, or overlooking the credit of $4 56 
endors'ed on the forlrler judgment, and executions issued there- 
on, but i t  did not appear what was done with them; that 
thereafter, A. G. Drady, who now seeks to collect tlie debt 
in the name of of the plaintiff, obtained it from Donlap the 
deputy; that in March, 1856, the present warrant was issued 
at  the instance of Brady to renew his former judgmeat, pnr- 
cl~asecl as aforesaid, upon which a judgment was rendered al- 
lowing the endorsed credit of 1848, from which the defend- 
ant appealed. The plaintiff liaving proved his former judg- 
ment, closed his case. 

The defendant introdnced one Ritter, a depnty sheriff, who 
esecuted this ~mrrant.  1Ie proved tliat before returning the 
warrant, lie notified (t11e plnintifl, IIoward, of t11e time and 
place, and plaintiff' told him lie liad no claim against the de- 
fendant ; that lie had received his money, or liad been paid 
his debt, or words to t l~a t  efi'ect. The defendant then of- 
fered in eriilence t l ~ e  receipt or credit in the hand writing of 
Dunlap, the officer, for $4 56, as a payment of so'much of the 
debt. This mas objected to by plaintiff's counsel, and exclu- 
ded by the Court. It was then offered as an admission by 
Dunlap as plaintiff's agent, wliicl~ was rejected, the Court re- 
nnarking, that in view of the present state of the proceedings, 
the admission of the plaintifT, if he Iiad been present making 
the same, would be incompetent, and the credit could not be 
id101~ed unler;s with the plaintiff's consent. The defendant 
then introduced a witness, and offered to prove tliat Dnt~lap, 
the deput.y sheriff, who had the debt i n  his hands, and while he 
so had it, admitted he had received sonye other amount of rno- 
ney from the defendant in payperit thereof, and that he gave 
tlie defendant a receipt therefor, to be applied in payment or 
part payment of this debt, but defendant lost it, and that he, 
Bunlap, tlwa had it a;mong his papers. This evidence wsls ob- 
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jeoted to, and rejected by the Court. Defendal~t again excep- 
ted. 

The plaintiff then offered to examine Dunlap, 1~1iich mas 
objected to by defendant. IIe tl~en tende~.cd Dnnlap to de- 
fendant to be examined by him, which lie declined to do.- 
The Court charged the jury, tliat they could not look behind 
tlie judgment riow declared on, and allow the credit enclorsed 
on the former jndgment; t l ~ t  they should coliside~ tlie eri- 
clence offered by the defendant to prove the paylnent of the 
debt ; if, from the testimony of llitter, they were satisfied 
the plaintiff received payment of this debt fi.01~1 the defend- 
ant, then they should render n verdict for the defendant ; b u t  
if from the testimony they were satisfied plaintiff ~wkirecl his 
money froin Dunlap, or any other person tlinn the defendant, 
,&ch advancement of the rnoncy wordd operate ad a pwctinse 
of the debt by the person advancing t11e money, and not as a 
payment of the debt, and the pli~intiff would be entitled to 
their verdict. Defendant esceptecl. Verdict for $airitiff,-- 
Judgment. Appeal. 

NcDonald, for the plaintiff. 
A7e&, for the defendant. 

PEARSON, C. J. W e  concur. with his Honor in the opinion, 
that no payment mtile prior to 1554, the date of the jndgment 
now sued on, was ad~nissible. That jndg~nent concloded u p  
to the time of its rendition, and the defendant lost the benefit 
of ally payment previously made, under the rnle L'good mat- 
ter must be pleaded ill apt timc, due fonn, and proper order." 
Em, as we understand the Case, the ad:nissions of Dunlnp, 
whicll the defmdant offered to pave, had reference to a pay- 
ment made after the judgment in 1854, and so, did not come 
within the principle. This is to be inferred from the connec- 
tion ip which the point is stated, and particularly from the 
fact tbat the plaintiff offered to allow Dunlap to be examined 
in regard to thia alleged payment. Viewed in this li&tj it 
was errof tO reject the evidence. The admissions of an ageut, 
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while he has the business in hand, ala competent against the 
principal ; a receipt is merely an admission reduced to writing. 

His Honor was of opinion that an officer wI1o has held a 
judgment in hand for several years, so as to be liable to an 
action for a neglect of duty, is at liberty to pay the amount to 
the creditor, and, treating the matter as a pwchase, have the 
debt collected for his own benefit. Whether it be not against 
pnblic policy to allow an officer, who has taken judgment and 
has, or ought to have sued out an execntion, to evade, in this 
manner, the effect of his rieglect of duty, is a consideration 
into which we will not enter, and is alluded to simply to say 
we express no opinion in regard to it. VevA-e de novo. 

PER CURIAX, Judgment reversed. 

HENRY T. WILSON v. MARTIN SHULXIN. 

T h e r e  a ferryman received an unusual number of horses and mules, mhich 
were mostly nnconfined, and which he believed to be skittish, upon his fer- 
ry boat, which was nat provided with guards, and which had a spike fire 
inches long sticking perpendicular in the gunwale, with which a horse was 
Billed, it was Held to be gross negligence, and that he was liable for the 
loss, notwithstanding an agreement with the owner of the beasts, that he 
mould risk the danger from the excess of numbers. 

Whether a common carrier can make a valid agreement with a customer, by 
d ~ i c h  his common law liability be dixinished- Quere? 

ACTION ON THE CASE against the defendant as a common car- 
rier, tried before PEESON, J., at a special Term of New Han- 
over Superior Court, (January, 1858.j 

The defendant mas the owner of a public ferry, near Wil- 
mington? across the Cape Fear and Brunswick rivers, (Eagle's 
Island being' between them) and took tolls for transporting 
men, horses, &c. The plaintiff had certain howes and mules 
carried over the ferry, and in the passage, one of the horses 



was throu-n partly out of the flak, and falling upon an iron 
spike or pi11 several inches long, which w&s fixed in the side 
of the flat (at the place where an ogr-pin nsually is,) waspen- 
etrated by i t  in the lower part of the belly, so that i t  died of 
the round shortly afterwards. 

One .&use swore that when the plaintiff came to the Bruns- 
wick ferry, having a considerable nnniber of ~nules and Itorses, 
the ferrylimn said he shonld have to take a part of them at a 
time, that they looked skittish, and if all of them were taken 
a t  once, some of them would likely be iujured. The plaintiff 
insisted on taking all of them at once, and said, "if the flat 
will hold them I will take the risk." The ferryman said, "I 
will risk ?be flat if yon mill risk the horses and-moles," Two 
horses were first led in by a servant of the plaintiB, and held 
in the forward part of the flat ; the mnles, beihg loose, were 
driven in after them, and two other horses were held by an- 
other servant of,tlie plaintiff in the after part of the flat. The 
flat was open and had no guards, or other barriers, to keep the 
aninlals on it. No oars were used, bnt the flat wgs pulled o w r  
the river by means of 'a hawser, stretched from bank to bank. 
The iron spike or bolt mentioned, was about five inches long  
a i d  stood perpendicularly in the gunwale of the boat, about 
opposite to where the fifst horses were placed, one of which 
was that killed. There were two persons acting as ferrymen. 
After getting within twenty or thirty yards of the shore, the 
mules becatne frightened, made a rush forward and orowded 
tlie two horses in front, so that one of them fell &tb a hind 
leg out of the boat, across the gunwale and upon the ilyn 
spike or pin. The ferrymen both became alarmed and jump- 
ed over-board, one from the bow, and tlte other from thestern 
of the-boat. Before this, the mules had made a start, and the 
front f e r r p a n ,  with a piece of plank wliich he used f o r p d l -  
ing the boat, had, with the assistance of the plaintiff's serv$nt, 
kept them back. Neither of the plaintiff's serrants,ju~hped 
over-board or leftthe flat nntil it reiched the shore. 
T& plaintiff's coussel contended- 
1st. That a common carrier could not limit his liability b~ 
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reason of what was said by the plaintiff, abont t ~ k i n g  the 
risk. 

2ndly. That even if he could, yet the ferryrnan was guilty 
of gross negligence, and on that acconnt liable. 

The defendant contended that the plaintiff's agreeing to 
take the risk, so limited the ferryman's liability, in law, as TO 
make him responsible for gross negligence only, and tljat the 
evidence did uot niake out such a case. 

Upon the first point the Court charged as the defendant con- 
tended. 

IJpori the second point, his Honor told tlie jury, if they 
should find that tlie fewy~nan took all the mules into an open 
flat witllout gu:irds, or other barriers, when he thought it lilie- 
ly that some of t11ein would be injured, they being skittish, 
and most of then1 not confined in any way, and that an iron 
spike or bolt, mas sticking upright in the g~lriwale as describ- 
ed by the witnesses, and that both of the ferrymen jumped 
over-board vhen it was riot necessary for their safety to do SO, 

(for the lam did not require they should run the risk of their 
lives or great bodily harm by staying) instead of standing 
their ground, arid endeavoring to prevent accidents, in law, it 
constituted a case of gross negligence, and they should fincl 
for the plaintiff. Defendant's counsel excepted. 

Verdict for the plaintiff. Judgment and appeal by the de- 
fendant, 

Zondon and Strange, for the plaintiff. 
Balcer, for the defendant. 

BATTLE, J. Upon the first question wl~icll was presented 
at the triar, and which his IIonor decided i n  favor of the de- 
fendant, i t  is unnecessary for us to express any opinion. The 
inquiry, (if the case reclnired that we should go into it) wlietb- 
er any circun~stances would authorise the owner of. a ferry to 
stipulate for a restriction of his liability, as a common carrier, 
with any person who might come to be transported, mould be 
not less interesting than important. I t  is easy to see that the 
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allowance of such arj authority might, and probably would be 
lnade the meads of great imposition upon ~~~~~~~~~~s. O n d m  
other hand, there might-be many cases, of which the one be- 
fore us is a striking instance, in which i t  would seem to be 
hard not to permit a relaxation of the stern rule of the com- 
nion law. The elaborate arguments of the co~lnsel have pre- 
sented in a strong light the difficulties which su r r~und  the 
subject, and prude~lce, as well as duty, requires that we shall 
aot ventnre upon a decision until a case shall come before us 
which inlpemtively demands it. 

From our declining to express any opinion upon the first 
question, it will be seen that we concur wit11 his Hol lo~  L I ~ O D  

the second, which is decisive of the case. 
Supposing, that under the circumstances in which he mas 

placcd, the defendant had a right to enter into an agreewent 
with theqdaintiff for restricting his cornrnon law liability, i t  is 
conceded that he still renlained responsible for gross nagli- 
gence, and the qnestion remains, was he guilty of that At'- 
ter mnch I-eflection, we are of opinion that he was. W e  can- 
not well conceive of any good reason why a fei-ry-boat, wed 
for tllp transportation of live stocli, which is carried across 
the stream by means of a hawser, should have an iron spike, 
pin, or bolt, five inches long, standing perpendicularly on the 
gnnwale. It is said that it was an oar-pin, but the case  state^, 
expressly, that no oars were used, and as there were n o  gnarcls 
to the boat, and nothing else to prevent the horses or mulesfrom 
being injured by the pin, it oagbt either to have been taken away, 
or so wvered, as to destroy its dangerousness. W e  do not lay 
much istress upon the fact that the ferrymen j k p e d  overd 
board, as i t  does not distinctly appear wllether that was before 
or after the horse wis killed. Our decision is put distipctly 
upon ,the ground that it was gross negligence in the defendant 
to have a boat, in which llorses and mules were to be trans- 
pprted<, with an iron spike five inches long, so located that 
there was a reasonable probability of one or more of the ani- 
mals being injured by it, 

PEB CERIAX, Jndgmeut aErtned. 
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Admix i s tm lor .  

I t  was not the intention of the Legislature in thestatute, Revised Cocle, chap- 
ter 54, section 6, to make it n, breach of the clerk's official bond, to omic 
entering the name3 of the justices l~resent in court, appointing a guardian, 
rither on the dockct, or on the bo~lcl, or both; but  that in these part~culars 
the act is merely dil-ectory. 

ACTION of DEBT upon tlie official bond of a clerk, tried bc- 
~fol-e SIICPIIERD, J., at the last Tcrm of Jones Superior Court. 

The breach of the bond, assigned I)y the plaintiffs, was, that 
the defendant's intestate, one IIarnmond, was the clerk of the 
county conrt of Jones, and that at Jnne Tern), 1842, of thqt 
court, one Cdeb IIewctt, mas appointed guardian of the rela- 
tors, and that said clerk oniittecl to record on the docket of 
the court, arid on the bond taken from the guarclian, the 
names of the justices of the peace present, when the said np- 
pointl~ent was made. 

On the trial, the transcript of the record of Jones County 
Court, for Jnne Term, 1842, was produced, and by that, it ap- 
peared that the names of the jnstices, present in conrt when 
the guardian was appointed, were entered on the docket. I t  
appeared that they were not inserted on the guardian bond. 

IIis Honor charged the jury upon several points, to which 
exceptions wele made ; but as botll the charge aud the excep- 
tions become in~material, from the view taken of the case in 
this Court, it is deemed needless to state them. 

Verdict for tlie defendant. Judgment and appeal by 
plain tiffs. 

XcRaa  and G~een,  for the plaintiffs. 
Ilauyhton and J. 1 .  Bryan, for the defendant. 

PEARSOB, C. J. Without entering into a consideration of 
the three points made by his Honor iu the Court below, i t  i s  
st~fficient to say that, upon a mere general view of the ~ u b j e ~ t ,  
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we concur in the result at which he arrived-that the ylain- 
tiff was not entitled to recover. This Covirt is of opinion that 
the bond of tlie clerk does not cover the matter assigned as :L 
breach. That position, we think, is sustained by the antliori- 
ty nf Jones v. Biggs, 1 Jones' Rep. 364, and the reasoning upon 
which it is founded. Common sense must be invoked to aid 
in the constructiori of statutes, and courts should be careful 
pot to be led, by sticking to the letter, into consequences that 
a re  against reason, and such as could not have been intended 
Ijy the makers of the law. The clerk is required to malie a 
record of, and enter at large on the docket, the names of the" 
jnstices \vho are present at the granting of a guardianShip ; 
and he is aiso required to make the same entry on the gnar- 
d i m  bond. The purpose of this ~.ecluireinent is to furnish an 
easy means of proving who of the justices were on the bench, 
in the event that they have been guilty of such negligence, in 
respect to the sureties taken on tlie bond, as to be liable to the 
action of the infant, according to the provisions of the stat~ite. 
If this was the only mode of proof by which the liability of the 
jnstices conld be fixed, there would be some reason for snypos- 
ing tlmt the clerk ought to make himself liable by not furnish- 
ing it. BUG it being simply a cumulatii-e means of proof, tlie 
inference, thatit mas the intention to subject the clerk to liabilitj 
ior the whole amount of the estate of the infant, is against rea- 
son ; pariicularly, where, as in our case, tlie narnes of the Jus- 
tices are recorded and entered at large on the docket, so asto 
iVurni& the proof as to their identity, sufficient to charge them, 
provided, they have subjected tliemselves to liability ; for it 
then atnounts to this : the clerk is liable for sirnpiy omitting 
to enter the narnes of the justices on tlie guardian bond, al- 
though the sanle matter appears at large 011 the docket, where- 
by the entry on the bond becomes mere snlplusage ! And thiis 
too, by way of implication. As is said i n  Jones v. &gg8 su- 
pya, "If 80 great a change in regard to the liabilitioe of 
clerks had been contemplated, it is nataral to hare expected 
to find the law under the head of " clerks," accompanied with 
a requisition, that, the penalty of their bonds shodd be in- 
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creaeecl," and it is also nat~zral to have expected t h t  this Ilea- 
uy liability should be imposed in express terms, like that of 
the justices, a110 are guilty of negligence in rcspcct to tho 
sureties taken, and that the clerk sl~ould be allowed s fee for 
making the entry npon his docket, and also upon the bond. 

After a full consideration of the snl)ject, me arc satisfied 
that tlie statute is merely '' directory," and that it was not the 
intention of the LegisTatnre to nial;c an omission of the clel.l;, 
either in one, or both of tlicsc particulxs, a breach of his ofi- 
cia1 bond. There is no error. 

PER CUXIAM, Judgment affirmed. 

STATE v. ERASTUS IIOGTJE. 

The character of the deceased, as a general rhle, is not involvcd in the issue 
of murder, and is, therefore, inadrnissiblc. 

Where it appeared that the prisoner had prcparcd a deadly weapon, with an 
intention to use it, in case hc got into a fight with the deceased, and went 
to a particular place for the purposc of mecting with thc deceased, ant1 of 
liaving a conflict w ~ t h  him, it was Ileld to be murder, and not man-slaugh- 
ter. 

I snr r r ra r~x~ for xnnnm, tried before DICK, J., at the last 
Spring Tcrrn of Wake Superior Court. 

The defendant was indicted for the murder of one Sherwoocl 
11. Par r id .  

The latter was employed at Winton's ITotel, in the city of 
Italeigl~: anti the prisoner had been a boarder tl~ere. On the 
evening of the day in qncstion, the dcccasetl was in the room 
where the supper table was set, and aftcr the usnal signal t l ~ e  
door was opened, and the boarders comniencccl entering; the 
deceased stood beside t l ~ c  door, in tlie inside, with a stick 
under his arm, and a pistol in his right hand, and as Hogue 
was about to enter, Parrisll presented himself in hit way and 
inmediately popped the cap before him ; whether the pistol 
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was in the direction of his person or not, was left donbtfd by 
the testimony. The prisoner seized the pistnl, wrenched i t  
from tlie hand of the deceased, and immediately commenced 
stabbing him. He gave him several stabs, and then pi~ehecl 
him upon a side table and gave liiin several more while, in 
that position, of which he immediately fell dead. There mas 
evidence of a previo6s quarrel about dinner time, and snbse- 
quently, various threats from the prisoner, to the effect, that 
he wonld enter the supper room arid eat his suppcr there, and 
if Parrish opposed him, he would slay him. There was evi- 
dence, that he procured the knife with which the homicide 
was done, for the express purpose of using it  in that way ; 
that-Parrish had that day demanded of Iloglie his bill, and 
told him he co'ulcl board no longer there ; that he asked Win- 
ton, the tavern keeper to let him go in to suppcr, which he 
declined. IIogue begged him to Ict hirn go in, and offered 
him a large price if he wonld do so, but on the landlord'sstill 
persisting in the refusal, he declared vehenzelztly that; he would 
go in at all hazzards, or, any how. Some of the witnesseg swore 
that Winton did not refase him expressly, but as he turned 
of?, said in reply to the prisoner's declaration, that he \vould 
go in to supper, '' well." There was evidence tending to 
show, that the defendant bought the knife in question, for the 
express purpose of using it in a fight with Parrish, and that 
he, in various instances, declared that, if Parrish atternpted to 
prevent his entering the supper room, he would kill him. 
One witness said he saw the prisoner, about a half minute be- 
fore the bell rang for supper, open his knife, and put it, open, 
up his coat sleevc. One other said, that immediately after 
the transaction the prisoner came into Cook's shop, wli~re4ie 
was, and said "he had killed the damned rascal ;" that Cook 
asked him what he had in his hand, the prisoner showed.him 
a knife and said, lie ': went to old Karrer's and bought i t  for 
him," and said, "don't you see tlie blood on it." There was 
much other testimony not material to be stated. All the tee- 
timony was submitted to the jury, with iaetructions, not ex* 
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cepted to by tlie prisoner's counsel, and a verdict of guilty of 
mfiur&r, was thereupon founcl. 

The only part of the charge of the Judge below, requiring 
a particular notice, is the following : " That if they found, 
from the evidence, that the prisoner had prepared a deadly 
weapon, with intention to use it, in case he got into a fight 
with the deceased, and went into the dining room for the yur- 
pose of meeting with the deceased, and with the expectation 
of having a conflict with him, i t  ~ ~ - o u l d  be a case of man- 
slaughter." 

I n  the course of the trial, the defendant'~;connsel asked a wit- 
ness: what was the general character of the deceased, which on 
objection, was pronounced inadmissible, whereupon the de- 
fendant's counsel excepted ; and tliat is the n~aterial part of 
the case in this Court. The defendant appealed. 

Attorlzey General, for the State. 
MiZZer, Jloore and R. G. Lewis, for the defendant. 

PEARSON, C. J. I t  is a general rule, that on a trial for honii- 
cide, evidence of the character and habits of the party killed, 
as to tcnlper and violence, is not admibsible. T'he State is not 
allowed to prove that he was a quiet, orderly citizen, nor is 
the prisoner allowed to proPe that he was a violent and ont- 
breaking man. The rule is based upon the ground that c11a- 
racter is not involved in tlie issue, and consequently, evidence 
in regard to it, is immaterial. And there is this further con- 
sideration : such evidence is not only immaterial and irrele- 
rant, as having no legitimate bearing upon the matter ~inder 
investigation, but is calculated to mislead, by exciting the pre- 
indices of the jury. For instance, if one kills, either on ex- 
press malice, or nlalice irnplied, there being no justification, 
excuse or mitigation, the fact, that tlie party lrilled was a good 
or bad man, is immaterial. I t  is mwder to kill on malice, no 
matter what sort of a man he is, and yet a jory would be more 
inclined to convict, if he was a good man, than if he was a 
bad one; and there is no telling the extent to wliich the pre- 
judices of a jury may be excited, amd how far theg could be 



I 384 IN THB SUPREME COURT. 
I 

State v. Eogue. 

misled by evidence of this kind. I t  is therefore important 
to the dne administration of the criminal law, that this well 
settled rule of evidence should not be relaxed. 

There may be exceptions to the rule. St& v. Tackett, 1 
Hawks 211, is admitted to be one; bat we are not at liberty 
to enter into an investigation for the purpose of defining the 
principle on which excepti~ns may be alloved, or of fising 
tlie limits; for the case now before us certainly comes within 
the operation of the general rule, and it is sunicient to refer 
to Bottoms v. Kent, 3 Jones Rep. 154 ; Stccte v. Barfield, 8 
Ired. Rep. 344, to show that the general rule is settled, both 
in civil and criminal proceedings. 

The deceased committed a violent assault upon the prisoner 
as he entered the room. This was legal pmvocation, and if 
tlie case stopped there, the killing would be manslaughter, 
and the character of the deceased as a quiet, or violent Inan 
would be iinrnaterial; but the case did not stol) there, for the 
jury, under instructions of which the prisoner has no right to 
complain, find that he killed "of his malice aforethought,"-- 
that he had formed the deadly purpose-prepared the weapon, 
mid sought that particular time and place to do the deed. So 
tlie character of the deceased was immaterial. I t  is snrely 
murder to kill with mnlicc, express or nfo~ethougkt, no matter 
hum violent or wicked the deceased may be. 

His IIonor laid clown one proposition which we think too 
farorable to the prisoner, and it is referred to, lest i t  may mis- 
lead. I t  assumes tliat the prisoner "had prepared a deadly 
weapon with an intention to use i t  in case he got into a fight 
with the deceased, and went into the dining room for the pur- 
pose of meeting with the deceased, and with an espectation 
of having a conflict with him," and the killing is held to be 
~nanstaughter. Iiillirig under t)lese circumstances, would be 
murder, became of the preconceived malice, a1thong)i the Je- 
ceased made the first assault. State v. JInrth, 2 Ire. Rep. 101. 

This opinion will be certised that furtlier proceedings may 
be had  according to law. 

PER CURIAM, Judgment affirmed. 
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3BED HUSSEY v. HENRY K. BURGWYN. 

The bar of the statute of limitations is not repelled by the transmission of a 
draft by the debtor and its receipt by the creditor within the three years, 
the former not making any allusion to, or recognition of the account or any 
debt whatever. 

In  order that one item's being in date, s!dl hare the effect of bringing the 
whole account within date, it must appear that there were mutual accounts 
between the partieg or an account of mutual dealings, kept by one with the 
knowledge and concurrence of the other. 

This was an ACTION OF ASSUMPSIT, tried before DICK, J., at  
the Spring Term, 1859, of Northampton Superior Court. 

Tlie plaintiff' produced in evidence an account for artieles 
furnished tlie defendant, wliich it was alleged, had been sold 
and delivered to liiw at different times between the 20th May, 
1851, and the 20th June, 1856, and used upon his farm. The 
action was commenced on the 1Gtli of January, 1858, and all 
the articles sued for are charged more than three Sears before 
the suit mas brought, except two; one, on the .28th of May, 
1855, for $15 00, and tlie other, 011 the 20th of June, 1856, for 
$13 50. 

Tlie plaintiff proved by a deposition taken in the cause, the 
gale and deliver1 to tlie defendant of all the articles stated in 
the account, aiuorulting to $943 45: upon orders of t l ~ e  de- 
fendant, ~ ~ l l i c l i  were filed vi th the deposition mid made part 
of it. 

The defendant relied on the statnte of limitations. 
A new ~womise w d  acknow!eclgenie:lt of a subsisting debt, 

.\\.as relied on to rep21 the bar created by the statute. TJpon 
this point, tlie evidence was, tliat on the 2nd of June, 1855, a 
draft for $450 was received fr0:n the defendant by-the plain- 
tiE, aucl was paid at maturity. This draft was crwlited on the 
i~ccount declczrecl on, as follows : " 1856, Jnne 2nd.  Bj- John 
Xnrgwyn's draft on 11. I<. 1 3 o r g ~ p ,  payablo at Farmers' 
Bank of Virginia, at Petersburg, on st11 of September, 1855, 
$650." Tlie defendant, by letter of 17th of June, 1886, or- 
demd articles from the plaintiff, @arged st $13,50.  here 

8 
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was no evidence that the account declared on, had ever been 
snbmitted to the defendant previously to the draft of $450, 
but the defendant's written orders for all the articles charged, 
except a small amount, were filed and proved, and there was 
no evidence of any other dealings between the parties. 

His Honor being of opinion that the statute was not repell- 
ed as to the items bearing date more than three years before 
the beginning of the suit, so instructed the jury, and they gave 
a verdict for the two items not barred, with interest, amouht- 
ing to $38, and no more. The plaintiff's counsel excepted to 
the charge of his Honor, and on judgment being recdered, 
appealed. 

ConigZand, for the plaintiff. 
Barnes, for the defendant. 

BATTLE, J. The evidence relied on by the plaintiff, to take 
his case out of the operation of the statute of limitations, was, in 
our opinion, entirely insufficient for that purpose. The plain- 
tiff's counsel contends strenuously, that the remittance of the 
draft by the defendant was in part payment of his account, 
which implied a promise to pay the balance of i t ;  Smith v. 
Leeper, 10 Ire. Rep. 86. Unfortunately for the argument, 
there is not the slightest testimony to show whether the draft 
was sent as a full, or only a partial payment of what the de- 
fendant owed the plaintiff. If the letter, in which the remit- 
tance was enclosed, had been exhibited on the trial, it might 
have removed the dificulty ; but, in its absence, we cannot 
presume that a part, and not a full payment mas intended. 

The counsel then insists that the statnte of limitations did 
not apply at all, because, as he alleges, the account was a con- 
tinuing one from its corninencement until its' close, with a 
credit given for the proceeds of the draft. The decisire an- 
swer to this is, that there mnst be mutual accounts between 
the parties, or an account of the mutual dealings kept by one, 
only, with the knowledge and concurrence of the other, to 
make an item within time hare the effect of preventing the 
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application of the statute ; G?*een v. Caldcleugh, I Dev. and 
Bat. Rep. 320. IIere, there were no mutual accounts kept 
by the parties, and there was no proof that the defendant en- 
trusted the plaintiff to keep such an one. 

The rule which appears from BcNmughton v. Nor&, 1 
IIay. Rep. 216, and some others of the earlier cases, to have 
prevailed in this State, to wit, that the statute of limitations 
runs only from the date of the last item, when an account has 
been running on from its first commencement, has been long 
since exploded. See Green v Caldcleugh ubi supra, and Fal- 
do v. Jolly, 4 Jones' Rep. 173. 

PER CURIAM, Judgment affirmed. 

THOMAS C. HUSSEY v. BAT. WEATHERSBY. 

A bill of sale of a slave which contains a warranty of soundness, and which 
is inoperativc to convey the title, for the want of a subscribing witness, 
may, ncvcrthcless, bc rend as evidence of the warranty, provided the actual 
sale and delivery be provcn dekors. 

ACTION of COVEN~W~ tried before DICK, J., at the last Spring 
Term of Edgecombe Superior Court. 

The plaintiff declared on the following instrument under 
seal : 

<' TARBOROIJGII, May 23,1859. 
"Received of Thomas C. Eussey, fourteen hundred dollars, 

in full of a negro mall Mingo, supposed to be twenty-five 
years of age, which negro I warrant to be sound i n  mind and 
body, and also warrant the right and title against any, and all 
persons, to the said Thomas C. IIussey ; in witness whereof, I 
have hereunto subscribed my name, the day and date first 
above written." 

The allegation of a breach was that the slave, Mingo, was 
unsound in body at the time of the sale, having the consump- 
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tion, oif mhich'he died within two years afterwards. There 
was evidence going to sustain the plaintiff's allegation, which 
was left to the jury under proper instructions from the Court, 
and they responded in a verdict for the plaintiff. 

The only point in tlie case, arose npon the admissibility of 
the bill of sale as evidence of the covenant. Not having a 
subscribing witness, and not having been registered, the de- 
fendant objected to its reception by the Conrt ; to obviate this, 
the plaintiff offered evidence of an actual sale and delivery, 
dehors the writing, and then offered i t  to prove the warranty 
of soundness. The Court ruled in favor of the adinissibility 
of the paper for the purpose, and the defendant excepted. 
Appeal by the defendant. 

Moore and Conigland, for the plaintiff. 
KO counsel appeared for the defendant in this Court. 

BATTT,~, J. TQe are unable tc distingnish this case from 
tliat of Mazwell v. Biller, 11 Ired. Rep. 272. There, the ac- 
tion was for the warranty of the sonndness of a slave contain- 
ed in a bill of sale given by the defendant, to which his wife 
was the only snbscribing witness. I t  wns objected that she 
could not be a witness, and that the bill of sale did not pass 
tlie title for the want of an attesting ~ i tnes s ,  and for that rea- 
son the warmnty, which was alleged to bc an incident of the 
sale, was of no validity. The Court held that "admitting the 
position, that as between the parties, tlie title did not pass by 
the bill of salc, for the want of an attesting witness to be tena- 
We, still the warranty is distinct from tliat part of the bill of 
sale which purports to pass the title, and that is no reason why 
there shonld be an attesting witness to a covenant or contract 
of warranty of the sonnclness of n negro, nor necessity for its 
~egiatration. And if n wan4anty be a mere incident of a sale, 
the title in this case, might have passed by an actual delivery 
without a bill of sale, and so there was no groond for the ob- 
jection." The Court go on to say further, "that the doctrine of 
a warranty, as applied to real estate, has no sort of application 
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to the warranty of soundness of a chattel. Such a contract 
ma*e entirely distinct from, and uncounected with a sale, 
and will support an action, provided there be a suficient con- 
sideration, although there is no sale to which it may be inci- 
dent." 

This distingnislies the preseut from the case of Gwynn v. 
Setzer, 3 Jones' Eep. 3S9, in which i t  wasdecided that in an 
action of deceit for the sale of a slave the plaintiff must prove 
the sale, and if the contract of sale be evidenced by an at- 
tested writing, that must be produced and proved by the sub- 
scribing wilness, unless its absence be duly accounted for. 

Pm CURIAM, Judgment affirmed. 

STATE v. JESSE HART. 

This Court cannot notice a bill of csceptions made by the counsel on one side 
of the quest~on, without the sanction of the Jndgc who prcsictctl at  the trial. 

Wliere a person voluntarily gyrc an unlurvf~~l vote, it was 2Ielcl tlmt tlic 
uclewful purpose y r i ~ m  fueic attaclicd to the act, and that tlie opimons of 
others who bclievccl the vote lawful, did not amount to $ justification or 
excuse. 

IIeZd further, that the opinions of tlic judges of the election to that effect, not 
songht by the voter, nor delivered formdly, on a full statenlent of the fact?, 
and not influencing his mind, could not take away the criminality of tlir 
act. 

INDICT~IIC~ for illegal voting, tried before DICK, J., at last 
Superior Court of Pitt. 

I t  was admitted that the defendant lived in the county of 
Greene and voted in tlie election of Governor in August last in 
Pitt. The defendant introduced one Wiggins, who testified that 
he was one of the inspectors of the election at the precinct in 
question ; that the defendant presented his vote in the usual 
manner at  the window, and i t  mas received and deposited in 
the box with the other votes for governor; that fie asked no 
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questions of the inspectors as to his right to vote, nor did the 
inspectors ask him any questions ; that he himself was ac- 
quainted with tlie defendant, and knew that he lived in 
Greene, but he was of opinion that he had a right to vote in 
this election in Pitt  county ; that he exprcssed that opinion to 
other inspectors. who concurred with him, but he did not 
know that the defendant heard this expression of opinion, and 
did not think he did. 

The connsel for tlie defendant, ~ s k e d  his Honor to charge 
the jury, that if they believed the fact of the defendant's resi- 
dence in another county was well know11 to the inspectors, 
and the defendant was well aware of this knowledge, and that 
the inspectors discussed the qnestion, tllangh not in his pre- 
sence, and decided his right to vote, this would rebut the pre- 
swnption of fraud, although the defendant did not state the 
facts to tlie inspectors arid ask their counsel. The Court de- 
clined giving such instructions, and the dcf'endant excepted. 

Verdict for the State. Judgment and appeal by the de- 
fendant. 

Attormy Grn~eml, for the State. 
XcA?ae, for the defendant. 

RUFFIN, J. Besides the bill of exceptions, signed by the 
Jndge who presided at the trial, there is, appended to the 
tianscript, a paper, purporting to be exceptions, signed by 
the counsel for the defendant, and therein alleged to have 
been taken by them on the trial. The Court can take no no- 
tice of them on this proceeding, became they have not the 
sanction of the Judge ; which, alone, can certify to this Court 
the proceedings on the trial, inclnding the evidence given, 
the instrnctions prayed for, and those refused, or given. I t  
would lead to endless contradiction and confusion if the par- 
ties, or counsel could, independently of the Judge, frame cases 
to suit themselves. Hence, the statute provides that excep- 
tions shall constitute part of the record, and requires them to 
be signed by the Judge. I n  this case, tho point, happens, 
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however, not to be material, as the points appearing by the 
statement of the counsel to have been raised by them, are 
substantially the same as those to which his Honor affixed his 
hand. 

I t  is clear that the defendant mas not entitled to yote for 
Governor in the county of Greene, as he resided in Pitt. For, 
by the amended Constitution, Article 2, ch. 1, the Governor 
is to be chosen at the times and places for the election of 
members of the General Sssernbly, and by the persons "qual- 
ified to vote for the members of the Eouse of Commons," and 
by the 8th section of the Constitution, one is entitled to vote for 
members of the House of Commons only for the county in 
which he resides at the day of election. 

Upon the points of evidence and the instructions given to 
the jury, the case is substantiallp the same as Boyebt's case, 
10 Ire. Rep. 336, and must be governed by it. The defend- 
ant voluntarily gave an illegal -vote, and, necessarily, the un- 
lawful purpose attachesprima facie to the act. It is neither 
a justification, nor excuse for such an act, that other persons 
adrised the party that i t  was lawful, and much less, that other 
persons thonght and believed it to be lawful. Here, the 
judges of the election, i t  seems, were under the erroneous irn- 
pression that the defendant had a right to vote for Governor, 
notwithstanding his residence in another county. I t  is going 
far enough to say, that, if the point had been made before the 
judges, arid a full statement of facts laid before them, their 
forrnal decision in his favor would protect the defendant, as 
the determination of a tribunal, constituted by the law, to 
give a judgment on that question. But it is impossible to at- 
tribute to the opinion of the persons, who happeued to be the 
judges, an influence on the mind of the defendant, which 
tvould take away the criminality of an unlawful act, when 
that opinion was not only not oficially declared, but was in 
no way commuuicated to the defendant. H e  acted on his 
own mistaken, or wilfully erroneous judgment, and must 
abide the consequences. Such a rule is an indispensable 
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guard to the purity of the ballot box, upon which the value 
and stability of our political institutions chiefly depeud. 

There is no error in the record. 

Pm CURIAM, Judgment affirmed. 

STATE v. JAMES N. FLOYD. 

If two engage in a fight mutually and suddenly, and one kills mith a deadly 
weapon, it is butman-slaughter, and ordinarily, it is not material which 
wakes tho first assault. 

It is error in a Judge, in a trial for murder, to make a hypothesis omitting 
the leading fact which goes to the exculpation of the accused. 

22 seems, that when it is necessary for the accused to account for the fact that he 
began a-sudden mutual affray with the use of a deadly meapon, iu order to 
repel the inference of malice arising from that fact, he may &ow that his 
adversary was a powerful, riolent and dangerous man. (Stale v. Ilbyue, 
G Jones' Rep. 381, commented on.) 

INDICTXENT for NUEDER: tried before BAILEY, J., at the last 
Spring Term of Mecklenbnrg Superior Court. 

The defendant was indicted for the murder of one Richard 
Martin in Gaston county, and the case mas removed to Meck- 
lenburg. 

One David iicCtJZozcgh, for the State, testified that he came 
to the blacli.smith shop of the deceased about dusk, on the 
evening of the 17th of December, 1853 ; that a few minutes 
nfternxrds, the prisoner canie to the shop, and remained talk- 
ing with the witness and the deceased, apparently friendly ; 
that the prisoner eaid to the deceased he wanted sotnetliing to 
eat, upon whic11 the latter pointed to a piece of meat hanging 
up in the sliop, and told the prisoner to cut some of the meat, 
at the same time handing him a knife with which he did cnt 
off a piece of the meat, and broiled upon the coals of the 
hearth of tlie shop; that the deceased then went to a box and 
took out of it two biscuits, one of which he gave to the wit- 
ness, and the other to the prisoner; that about half an hour 
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afterwards, the deceased asked the prisoner* for his knife, to 
which he said he did not have it, and fhe deceased replied 
that he had &vea it to him to cnt the meat, m d  he l lai  not 
returned it;  that the prisoner denied again that he had it, an3 
an angry quarrel ensued, which continued for about half an 
hour, when the deceased said to the prisoner, "Floyd yon 
must be a damned rascal, for you have got my knife and wont 
give i t  to me"; that but little more'was said for about five 
minutes, when the deceased remarlied, "d-11 the knife, I 
don't care any thing for it, no how ;" that nothing was said 
for about five minutgs more, when the witness and the pri- 
soner started to go home, the witness getting into his b ~ g g y ,  
and tlie prisoner on his horse ; that when the witnees had got 
about fifty yards from tlie shop, and the prisoner about seven- 
ty or seventy-five, the deceased, came out of the shop and ap- 
proaching the witness, said, "1'11 give McCullongh a dram, 
but I wont give Floyd any ;" that this was said in a mild, 
friendly tone, and the witness reigned up his horse and stop- 
ped ; that the prisoner tnrned his horse across the road ; that 
the deceased hanttecl him a small glass bottle, from which he 
took a drink and handed it back to him ; that tlie deceased 
then went up to the prismier, with the bottle in his right hand. 
and extended it towards the prisoner as he had done to him ; 
that the prisoner immediately got off of his horse, and a fight 
ensued between him and the prisoner ; that before the witness 
could reach the parties, and while as yet about ten steps fro111 
them, he saw the deceased fall on his back, and'in a few mo- 
v~ents died ; that the prisoner then went to a fence, on the 
side of the road, where he remained with his hands on it for 
about a minnte, then mounted his horse and rode of f ;  that 
this took place about 10 o'clock at  night ; that lie heard noth- 
ing said from the time the deceased gave liirn the dram till 
the prisoner went off after the deceased fell ; that it was a 
bright moon-light night ; that the \vitness; deceased and the 
pyisoner, had each taken a dram in the shop, just before the 
two latter ate the meat and biscuits. 

The body of the deceased was fonnd about one hour after- 
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wards in the position describcd by the witness, McCullongh, 
upon which there were six wounds, three on the top of the 
right shoulder, from which blood was running next morning ; 
another on the right side extending into the stomach, a fifth 
one on the outside of the thigh which r a s  deep ; and a sixth 
a little to the right of the centre of the body, ranging from 
the right to the left, passing through the lungs and quite 
through the body; a large bowie knife, belonging to the pris- 
oner, was found near the body of the deceased covered with 
blood, nearly np to the hilt. 

One Costner stated that, about two hours by the sun, he saw 
the prisoner at the store of one Neagle, abont half a mile from 
the blacksmith shop ; that as witness was about starting home 
the prisoner told him not to leave, that he, prisoner, might 
need friends that evening; that shortly afterwards, he repeat- 
ed the same expression, at the same time he pulled a bowie 
knife from his bosom, which was proved to be the same found 
at the scene of the homicide; that the witness asked him if 
he would sell the linife, to which he said no, that he expected 
to have a use for it that evening. On cross examination, this 
witness said that lie expected to have a difficulty there with a 
relation of his own by tlie name of 'Floyd, and that it was in 
reference to him that the prisoner spoke of needing friends, 
and having a me for the knife. 

One $eagle swore that the prisoner showed him the bowie 
linife at the store, abont sun-set, and said he had bought it in 
Yorkville, and had given ten dollars for it. 

The defendant introduced a witness, a nephew of his, who 
lived with him in yorlr district, S. C., who swore that on the 
morning after the homicide, he saw a wound on tlie prisoner's 
forehead, about the eye-brow, which appeared to be about an 
inch and a half long, and that he had two or three wounds on the 
top of his head, and that his right thninb was either broken 
or disjointed ; it mas proved by other testimony that there was 
much blooq at  the place where the homicide occurred, and a 
stone was,foand about five feet from the body of the deceased 
weighing two pounds and three quarters, upon which there 
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was blood and hair, and something like skin ; also, that the 
bowie knife, when found, had two gaps in it, which were not 
in it on the evening before, when seen by Costner and Neagle. 

The deceased was a free negro. 
The defendant's counsel offered testimony to prove the tem- 

per and disposition of the deceased for violence, which was 
ruled out by the Court, and they excepted. I t  was proved by 
the sheriff of Gaston, that he asked the prisoner while in jail 
how he got the wonnd over his eye; to which he replied, "I 
reckon I did it with my own knife; or I did it with my own 
knife; they say I had a fight with Dick Martin and killed him, 
but I know nothing about that." 

The prisoner was taken at  his residence in York district, 
South Carolina. 

The Court explained to the jury the difference between 
murder, manslaughter, and excusable homicide, and charged, 
that if the deceased made an assault on the prisoner, either 
by using a stone, bottle, or in any other way, or attempted to 
pull him from his horse, and they immediately got into a mu- 
tual combat, and during the fightf the deceased was slain by 
the prisoner, althongh with a deadly weapon, his offence 
w d d  not be murder, but manslaughter only. 

That if the prisoner was assaulted by the deceased, and 
they engaged in a sudden aflray, and the prisoner was so sore- 
ly pressed or placed in such a situation that his life was in 
danger, or he was about to receive a great bodily harm, and 
under these ci~cumstances he killed, the law would excuse, 
but that the law would excuse no one for killing another, un- 
less there was an absolute necessity for so doinv to save his ? 
own life from destruction, or to prevent great bodily harm. 

That if they should be satisfied that the deceased approach- 
ed the prisoner in the manner stated by the witness, and that 
he made no assault whatever upon the prisoner, and the pris- 
oner dismounted arid slew him with the bowie knife, giving 
the several wounds as described by the witnesses, then the of- 
fence would be murder, although the deceased had used of- 
fensive language in'the shop, and uttered the words as he ap- 
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proached McCullougli with the bottle. Defendant's comsel 
excepted. 

The jury found the defendant guilty of murder. Judgment 
was rendered and defendant appealed. 

Attorney General, for the State, 
Thompson and Osborne, for the defendan't, 

PEARSON, C. J. Tlie prisoner is entitled to a venire de novo, 
for the reason that, neither of the three positions, given in 
charge to the jury. hits the case made by the evidence. 

If two engage in a fight upon a sudden quarrel, and one 
kills with a deadly weapon, it is but manslaughter, State v. 
Cwrry, 1 Jones' Iiep. 280. I n  this case, there is no suggestion 
of preconceived malice. Tho fact, that the prisoner had about 
his pel~.on a deadly weapon, is accounted for by the proof that 
he had armed himself fgr a different purpose. The quarrel 
with the deceased was sudden, arid the prisoner had got on 
his horse, and was going off until stopped by the deceased.- 
They then engaged in a fight ; how, or on what canse, is not 
proven, but tlney engage in a fight, and the prisoner kills with 
a deadly weapon. So, upon the principle above stated, it is 
lmt manslaughter. 

14is Honor put the case to the jury in three aspects: 
1. "If the deceased made the assadd upon the prisoner 

with s &one or the bottle, or in any other way, or attempted 
to pull him from his horse, and they got into a fight, &c., it 
was manslaughter. This does not hit the case, for the evi- 
dence does not ahow who made the' first assault, and upon the 
principle above stated, that was not material, provided it was 
a sndden quarrel, and the parties engaged in a fight, and the 
prisoner, under the excitement of the fight, resorted to the use 
of his knife. So, the the effect of this position is destroyed 
by the condition precedent, i. e. that the deceased made the 
assault. 
8. '$If the prisoner was assa~dted by the deceased, and 

they engaged in n sudden fight, and the prisoner being sorely 
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pressed, &c., i t  was killing in  self defence. This does not 
h i t ;  for tliere was no evidence that the prisoner mas "sorely 
pressed." 

3. If the deceased approached the prisoner in the nianncr 
stated by tlie witness, and tnade no assault, and the prisoner 
dismounted and slew him z a l t l ~  the bowle-Lnif~, i t  was murder. 
This docs not hit tile case nlade by tlic evidence, for it omits 
the all irnportznt fact, that ufter the p,i.somr yot ~f of I& 
horse, they cnyaged .i?~ a jiyht. This is acting tllc play of 
IIamlet with tlic cliaractcr of IIarnlet oruittcd. The gist and 
very essence of the matter, 11'8s that the parties llnd engaged 
ill a fight, and tliis fact was distinctly prorcn. So, of course, 
i t  was error to pot any hypotliesis to tile jury omitting the 
fact. 

Prom the st:tternent of thc caw, sent to ns, it cannot l ~ c  a 
case of ~iinrclcr. ITow it llappened t l ~ a t  the partics got h t o  
t!le fight, is unaccountnblc, and ncitller tllc Conrt nor tlle jury, 
arc allowed to n d i e  conjccturcs. Ijnt l d i a p s ,  upon a second 
trial, tllc facts may be more fnlly d i d o r e d  ; and it may be 
t l ~ a t  the deccasccl pn&d tlre bottle into the face of tlic prison- 
er, and tlins caused the fight; or, i t  m:iy be that the prisoner, 
without any snc11 grievow prorocation, got cff of his Ilorse, 
and colnme?,cd t he j yh t  ~ U i l t l l L  ?L;S lw~!;l: 7i1i lfe, SO ns to I~rillg 
the case nnclcr that of i l luuy,  ; d y ,  Kel. 128 ; Foster's B.o\vn 
T,aw 295; and in that event, i t  may be, that tile prisoner 
sliould l)e a l lo~rcd to prove that the dcccascd was a very pow- 
vrful man, grcatly an over ~natcli  for him in an ordina~y figlit, 
and one, wlio-.c p w a l  chu,wctci~, was that ot' n violent and 
clangern115 man, who was in tlic habit of 114ng deadly wcap- 
ons, for tlic pur1)ose of accounting for the f'act of' comniencing 
with a bon.ic k ~ ~ i f e ,  and tlicre1)y ~.el)clling the iafel,ence of 
liialice, wlricli the law would otllelm-isc il~alic. In t l ~ a t  aspect 
of the case, provided the dece:~sed urged the prisoner into the 
figllt i t  may be, such evidence wonld be adlnishible, as an ex- 
ception to the general r r~lc  laid down in Stnte v. s t  
this term, (ante 381,) for it would seem, the known character 
of the deceased, as a violent and dangerous man, would then 
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be material, and be involved in the issne. One cannot be ex- 
pected to encounter a Iion as he would a lamb. 

As t.he case is presented to UB, the evidence in respect to 
the violence of the deceased, was properly rejected; for i t  
was immaterial whether he was violent or quiet in his temper 
as the parties engaged in a fight, and it did not appear that 
the prisoner made the onset with his bowie knife. There must 

Judgment reversed. 

MARIA KEITH v. KENDRICK GOODWIN. 

Where a witness was ruled by the Court to be incompetent, and such ruling 
was not appealed from, or reversed, it was IIeld that his fees could not be 
taxed against the adverse party-whether the ruling out of the witness 
was erroneous or not. 

It seems that the statute pardon, which is an inciclcnt to the benefit of clergy, 
does not take effect until the party is burned in the hand and clelivered 

But if the record, by default of the Court, omit to show such execution of the 
sentence, the party should be permitted to show it by a witness. 

TEESFASS for ASSAELT and BK~TI.:RY, tried before IIEATII, J., 
at  the last Spring Te:m of New-IIanover Superior Conrt. 

The plaintiff offered one William N. Keith as a witness, 
whose evidence was material, but he was,objected to by the 
defendant as being incompetent, because he had been con- 
victed of manslaughter j n  W a h  Superior Court, and the re- 
cord of the proceedings in that court was produced. The 
plaintiff replied, that the record showed that the sentence of 
the Court had been executed, and that restored hiscompetency. 
His Honor, on inspection of the record, adjudged that i t  did 
not appear from that record, that the judgment of the Court 
had been executed, and, therefore, that he was not restored. 

The plaintiff then offered to show, by a witness in Conrt, 
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that the sentence had been executed. The Court declined 
receiving this proof, and the witness, Keith, was excluded. 

The plaintiff had a verdict. But on a motion, that the fees 
of William N. Keith, as a witness, should not be allowed 
against the defendant, but should be taxed aga&t the plain- 
tiff, his Honor held that, being adjudged on the trial to be in- 
competent, his fees could not be taxed against the defendant. 
From mllicll judgment the plaintiff appealed. 

Person, for the plaintiff. 
E: G. Naywood, for the defendant. 

PEARSON, C. J. I t  would seem that the statute pardon, 
which is an incident to L L  the benefit of clergy,'' does not take 
effect until the party is burned in the hand and delivered out 
of prison, and in Burridge's case, 3 Peere Williams, 489, i t  is 
held 'L where by the delay or doubt of the Court, a prisoner, 
convicted of manslaughter, has no opportunity of demanding 
hie clergy, or if he has demanded it, and the Court shonld 
make no record of it, this, on its being pleaded and shown 
specially, shall not turn to the prejudice of the prisoner, be- 
cause it is the default of the Conrt." According to this au- 
thority, it being the default of the Court, that the fact, that 
the sentence had been executed, was not set out in the record, 
the plaintiff ought to have been allowed to prove i t  by a wit- 
ness. 

But we are not at liberty to decide the point by reason of 
the manner in which it comes up. The appeal is taken from 
the order in respect to the taxation of the witness, William 
N. Keith. There is no error in  that, provided his Honor mas 
right in rnling, on the trial, that the witness was incompetent. 
That rnling was not appealed from-stands unreversed, and, 
as between the parties, must be talien as conclusive. In mak- 
ing the order, the presiding Judge did but carry out his opin- 
ion in respect to the competency of the x-itness, and that 
opinion, a party is not a t  liberty to impeach in a collateral 
vay. There is no error. 

PER CURUM, Judgment affirmed. 
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Where the judgment, entered by a single magistrate, is susceptible of two 
constructions, t1xt is, mhether it was intended as a judgment in the de- 
fendant's favor on the merits, or, simply, for the costs as in case of a non- 
suit, ~t is proper to hear evidence in explanation. 

Where the entry by a justice of the peace, trying a warrant onaformer judg- 
ment mas .L d~smissed at  the plaintiffs cost," and in explanation, he swore 
that on the trial before iiim, the judgment, sued on, was produced and con- 
sidered by him-that he was of opiinon that the same was vacated by the 
entry of an appeal on it-that for that reason, he made the entry, and that 
he intended it to be final between the parties, it was I3hl that the Judge 
below was right in in-tructing the jury, if the evidence was believed, it 
showed that the juclgment was on the ments and conclusive. 

ACTIOX of DEBT npori a fornler judgment, brought from be- 
fore a single j usiice by appeal, and tried before GALDWELL, J., 
t i t  Granville on the last cilcnit. Plea, former judgment. 

The plaintiff proclncecl in evidence a judgmer~t, entered on 
:t warrant, in favor of the plaintiff against the defendant, da- 
ted 2311~1 Norember, 1845 ; be lo^ this, was entered an appeal 
i n  regular form. There rras evidence, that this appeal had 
been withdrawn at the instance, and by direction of the de- 
fendant. 

The defenclant illen prodnced a varrant, issued on a former 
jndgment, in behalf of the plaintiff against the present def'end- 
ant, dated 2nd April, 1847, and an entry, dated 11th May, 
3847, as follows: "Dismissid a t  the cost of the plaintiff," 
digned by J. X. Stone, a justice of the peace for Granville 
county. Stonc swore that the judgment, now sued on, wae 
prodncecl before him, by plaintiff's agent, on the trial of the 
warrant on 11th Xay  ; that there mas no evidence before him 
of the appeal's being withdrawn; that lie considered of the 
mattel., and was of 0pi4on that the appeal vacated the judg- 
ment in question, and for that reason, he gave the jndgment 
he did bebeen  the parties, and that he intended it to be final. 

The plaintiff produced evidence,' that the appeal taken on 
tlie first judgment, the one sued on, mas withdrawn by the 
direction of the defendant. 
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His Honor instructed the jury, that if they believed the 
evidence of Stone, it proved there had been a judgment on 
the merits of this demand in favor of the defedant, which 
barred tlie present action. Plainkiff excepted. 

Veldict fordefendant. Jndgment. Appeal. 

Bi l le r  anct Xoore, for the plaintiff, 
Graham, for the defendant, 

PEARSON, C?. J. In Bow3 v. XciTider, 3 Ired. Rep. 440, 
the entry was, uclis~nissed at defmdmtJa cost," and i t  was 
held this dic? not support the plea of forrner judgment, and 
conld not be taken as tlie act of the Court; because, npon'a 
trial, either by verdict, or npon the admission of the parties, 
the Conrt had no authority to enter such a judgment. If the 
Court dismissed tlie snit, the clefendants were entitled to re- 
cover costs, and could not be made to pay costs ; so, the en- 
try codd  be no more than an "agreement of the parties;" 
and, under tlie plea of "accord and satisfaction," the question 
was open as a matter of fact for the jury, whether the agree- 
ment had reference to that particular action, or was intended 
as an accord of the came of action, which mas satisfied by the 
payment of tlie costs of the suit then pending. To the same 
effect, is C&er v. TPihoa, 2 Dev. and Bat. 276. In our case 
the entry is, dismissed at the cost of theplaintif. This may 
be taken as the act of the justice of the pence, and prims 
fucie it is so, because upon the trial, if he was of opinion that 
the evidence, ofl'ered, did not prove the allegation of the plain- 
tiff, i. e., the existence of a former judgment, which was the 
f'onnclatio~i of the suit, he had authority, and it was his duty, 
to enter j~~clgmerit in favor of the defenclant, and the entry in 
question, :dthongh not expresdecl in tbraial and teclinical terms, 
was, in substance, a judgment that the defendaut go mithont 
thy and wcovep his costs. This distingushes i t  from Bond v. 
Xc~?~&r, and C a ~ t e r  v. Wikaon, where the defendant mas to 
p a y  costs ; which was incol~sistent with the fact, that the 
judgment was in his favor. But a plaintiff may take a non- 

9 
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suit, or discontinue the suit, a t  any time before the verdict is 
ahnounced, when the case is pending in a county or superior 
court, or before the justice makes known his opinion where 
the case is pending before a single justice, and, thereupon the 
court, or justice, gives judgment in favor of the defendant for 
costs, which does not affect the cause of action, and leaves it 
open for another suit. 

As this proceeding was before a single justice, and the en- 
try was susceptible of two constructions, and might be a judg- 
ment in  the defendant's favor on the merits, or simply for the 
costs, as in case of a nonsuit, and much allowance is made for 
the want of formality in the entries made by justices, i t  was 
proper to hear evidence in explanation, so as to to see wheth- 
er i t  was a judgment affecting the cause of action, and con- 
cluding the plaintiff in respect to it, or was merely a judg- 
ment affecting the costs in the nature of a nonsuit ; and we 
entirely concur with his Honor, that if the testimony of Stone 
was believed, which was n matter for the jury, the legal ef- 
fect of the entry was to show a judgment upon the merits ; 
for the justice heard the evidence in support of the plaintiff's 
allegation of a former judgment, and having considered the 
same, was of opinion that the allegation was not proved, and 
gare his judgment accordingly. There is no error. 

PER CURIAN, Judgment affirmed. 

JOHN H. IDDIXG v. JOHN HIATT. 

The entry of wcompromised," in a suit, does not, ex vi temini, import that it 
was settled and decided on its merits, but is open to extrinsic proof, 3s to 
what tt-~as the full agreement of the parties in relation thereto. 

Tms was an action of TRESPASS, tried before CALDWELL, J., 
a t  the last Spring Term of Guilford Superior Conrt. 

The plaintiff declared in trespass against the defendant, for 
killing his hogs. The defendant relied upon the plea of form- 



JUNE TERM, 1859. 403 

Idding v. Hiatt. 

cr judgment for tlie same cause of action, and offered in evi- 
dence, the record of a suit between the same parties for killing 
the same hogs, which had been con~menced before a justice of 
the peace, under the 48th chapter of the Revised Code, and  
was carried by appeal to the Superior Court of' Guilforcl, in 
which t l ~ c  following entry was inacle on tlie trial docket of 
Spring Term, 1857 : "Compromised, each party pay their own 
cost." On tile minute docket of the same term is this entry: 

"John XI. Idding, 
2). i Nolle Prosequi." 

John IIiatt. 
IEis IIonor instructed the jury that the records established 

the existence of a former judgment, and that the plaintiff was 
not entitled to recover. 

Tile plaintiff's counsel excepted. 
Verdict for the dcf'eudant, Judgment and appeal by the 

plain tiff. 

Gowell, for t l ~ c  plaintiff. 
Fozule and XcLmr~~ for tlie defendnnt, 

BATTLE, J. W e  differ from his IIonor as to the effect of the 
entry in the former suit, betweeu the same parties, for the 
same cause of action. The terms "compromised, each party 
pay their own cost," may import either of two things: that 
the snbject matter of controversy between them was compro- 
mised and settled ; or, that only the particnlar suit was com- 
promised, and it is open to testirno~ly on each side to show 
what was the intention of tlie parties. Another entry upon 
another part of the record in the same suit of rrNolle 
Yroseqni," would seem to itidicate that no final judg- 
ment upon the merits was intended, but as the whole record 
must be talien together, the question of intention is left in 
doubt, and must be determined by extrinsic proof. It is very 
clear that there was no regular adjudication of tlie Court up- 
on the merits of the controversy, because, as to them, we can- 
not see what was the judgment, and also, because the Court 
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would have given costs to the prevailing party under the 75th 
section of the 31st chapter of the Revised Code. I t  was, in 
trnth, an agreement of the parties entered of record, but en- 
tered in such vague terms, as to make it necessary to call for 
testimony dehors the record, to show what the entire agree- 
ment was. In the case of Carter v. Wilson, 2 Dev. and Bat. 
Rep. 276, it was held that an entry in a suit "by consent of 
parties, it is ordered by the Court, that this canse be dismiss- 
sed, and that the defendant do pay to the plaintiff his costs by 
him in this behalf expended," was not a judgment at all np- 
on the merits for or against either party,  or was i tpr ima fa- 
cie evidence of an accord and satisfaction, but was, simply, an 
agreement of some sort between the parties, which either was 
at  liberty to explain by extrinsic proof, in order to show what 
was the full agreement between thern. So, in Bogad v. Me- 
Nider, 3 Ired. Rep. 440, it mas decided that an entry in a suit 
"dismissed at the costs of tlie defendant," was not a judgment 
upon the merits, so as to bar another action for the same canae ; 
that i t  was, simply, a judgment of discontinuance, whe1.e the 
@onrt erred in ordering the deferidant to pay the costs, or 
where such order was made by consent of tlie parties. 

The principle dedacible from these cases, is decisive of the 
present. The term 'c compromised," which the defendant's 
counsel relies on, as distinguishing it from thern, cannot make 
any diflerence. That term unexplained, may, as we have al- 
ready said, mean that the parties had finally adjusted the cause 
apon the merits, by which adjustment each party wonld be 
bound, or that they had agreed the particular suit should be 
stopped and dismissed from the docket, npon the terms of each 
party's paying his own costs. The result of the present suit 
must depend npon the evidence as to what was the full agree- 
ment of'the parties. 

PEE CURIAM, The judgment must be reversed, and a veni- 
re de TWVO awarded. 
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JOAB B. COX et a1 m'rs v. WHITE D. HUMPHREY. 

Where a father gave to his children by pard, certain slaves, acquired by his 
marriage with their mother, and was present at  a division of the slaves 
among then, upon which occasion one, who had a more valuable share, 
paid money to others, who had a less valuable one, it was Held that the trans- 
action was still a bailmcnt, and not a sale and delivery as to any of the 
children, and that after the father's death, hi6 executors could recover the 
slaves. 

A C ~ N  of TROVER, tried before HEATH, J., at the last Fall 
Tern1 of Sarnpson Superior Conrt. 

The action was bronglit by the execntors of Moses Cox, in 
behalf of legatees, for the eonversion, after his death, of a 
woman narned Sylvia, and Iier fonr children. This woman 
was tlie danglitcr of a woman nalned Mourning, who, togetll- 
er with other slaves, had been conveyed in 1817, by a deed 
from Joab Blackburn to the wife of I\Ioses Cox. He, (Moses 
Cox,) had owned these slaves for many years, and in 1851, 
there was a, division of all the slaves, which Blackborn had 
conveyed to Mrs. Cox, among the children of Moses Cox, he 
and the said children all being present, and i n  that division, 
Sylvia and her children, then born, \\:ere allotted to one Ellis, 
who had married the dsriglrter of Moses Cox, who paid some 
money to otl~ers of the cliildren, and gave his note for some 
more to make their lots eqnal, but what these slimsamonnted 
was to, uot remembered by the witnesses. One Benton, who 
had married a~lotller daughter of Moses Cox, testified, for thc 
defendent, that lie was at tlie division, and that Moses Cox told 
him he illtended to get Mr. Winslow, a lawvjer, to draw a re- 
lease of his title to the slaves; that abo~lt a tnonth after the 
division, Ellis, wit11 the consent of Moses, took possessiou of 
Sylvia and her cliildl-en, and carried tliern to Onslow county, 
where he resided. 

I n  May, 1855, Ellis conveyed the slaves i n  question, to .one 
Ward, in trnst, to secure certain debts, bnt still remained in 
possession of them mti! March lS57, when he, and Ward, the 
trustee, jointly conveyed them to the defendant, for the con- 
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sicleration of $2,600 ; and the latter took them into his posses- 
sion. In  the May following, Moses Cox died, having made 
his last will and testament, wherein the plaintiffs were ay- 
pointed the esecuto~s, and the slaves in question given to other 
persons. The probate of this will, tlie qnnlification of the 
executors, and a demand by them fhr the s1ar.e~ in question 
I~efore the bringing of this suit, and the refnsal of the defend- 
ant to snrrender them, were all properly proved. 

X r .  1V.instow, an attorney of the court, testified that ISSoses 
Cox liad conversed with him ttbont the negroes, which Black- 
b~lrri had conveyed to his wife, and said they ought to go to 
hie children, and he wished papers drawn to that effect, bnt 
that tho witness ncrrer drew such instrurrieuts; that in 1851, 
01. 1652, he received from Moses Cox the following paper- 
writing, viz : " Know all mexi whom it  may concern, that I, 
the said Moses Cos, llas an interest in some personal and real 
estate that was given By deeds and verbally to lriy deceased 
wife, Betsy Ann Cos, by her deceased grand-father, Joab 
I:lackbt~rn, of the State and county aforesaid. Now: as things 
may be fairly understood by me, the nnclersigned, I relinquish 
all my clni~n, title, interest in r e d  and personal estate, that 
is in my possession, both personal and real estate, and a11 that 
are ont of my possession, to the lawful representatives of my 
deceased wife, Betsy Ann Cos, as witness my band and seal, 
this 6th day of November, 1851. 

Signed. NOSES COX, [seal.]" 
" N. B. This instrument I midi to be given to my son, Joab 

1:. Cos, or some one of uiy sons. M. C." 
The defendant oflerecl to prove the signature of the paper 

to be that of Xoses Cos, but it being unregistered, and with- 
out any subscribit~g witness, his Ilonor refwcd to receive it 
in evidence, or to let the signature be proved. He  also refus- 
ed to xnalie an order for its registration. For this ruling, the 
defendant's connsel excepted. 

Ward testified, that he came to Sampson in 1556, to en- 
quire about the title to these slaves, when he was informed by 
Jolcb Cox, one of tlie plaintiffs, that Ellis' title mas good; 
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that there had been a division of the slaves in lS51, and there 
was a written statement of the division which he had seen, and 
which he believed was in the possession of Uz TV. Cox, tlie 
other plain tiff. 

I t  was also in evidence, (mhich was not objected to) that 
Ellis had said, that Moses Cox once offered to give liitn a re- 
lease for the slaves, but he was fool enough not to take it, and 
that he never would be such a fool again. 

His Honor charged the jury, that the evidence, if believed, 
showed the ordinary case of a par01 gift of slaves which, in  
law, constituted a bailment; that there was no evidence of 
the bailment having deterniined, and the possession become 
adverse three pears before the commencement of the action, 
and if they shonld find that there had becn a conversion of 
the slaves, the plaintiffs were entitled to a verdict. Defend- 
ant again excepted. 

Verdict for the plaintiffs. Judgment and appeal. 

Fowle, for the plaintiffs. 
Badge?., for the defendant. 

PEARSON, C. J. Was there a gift, or a sale and delivery 
of the slaves? That is the question. A father says to his 
children, (( These slaves came by your deceased mother, take 
them and divide them among yourselves." Accordingly, a 
division among the children is forthwith made in the pre- 
sence of the father, and for equality of partition, one of the 
children pays certain amounts of money to the others : but 
for the act of 1806, which requires gifts of slaves to be in wri- 
ting, attested by a subscribing witness, it wonlcl never have en- 
tered into the head of any inan to conceive that this amount- 
ed to any thing more than cc g7yt by a father to his children ; 
arid in spite of the statnte, ingeunity itself is unable to sug- 
gest a plausible ground, in support of the position, that it mas 
G sub mhcl delive~y. 

Did tlie father intend to sell 2 Did he receive a valuable 
consideration ? The child who mas taxed with some amount 
for equality, had the most valuable share, and the amounts 
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paid to the other children was by may of compensation (as 
dietingushed from a price paid) to make the division equal. 
Before the division, i t  mas certainly a mere gift. Can the 
fact, that tlie children happened to make a division, accord- 
ing to which, one, whose share was the most raloable, paid 
rno:iey to tlie others, to make the value equal, convert the 
original act of the father into a sale and delivery by him? 
The children who received money, as well as a share of the 
slaves, certainly were not pumhnsers. Can i t  be a gift as to 
then), and a sale and delivery in respect to the one who re- 
ceived the most valnable share ? 

I t  was said, "if the transfer of the slaves be void, this child 
will be money out of pocket." That is true; bnt he may re- 
cover it back from the other children, because of a total 
failure of consideration between him and them, and it, in  
no wise affects the father, to whom the fact, whether there 
was, or was not a division, and the manner thereof, was wliol- 
lg indifl'erent. The truth is, tlie act of' 1806, bears hard upon 
the defendant, who has holiestly paid a fair price for the 
slaves in controversy, and the effort made to take this case out 
of its operation, arid the disposition, on the part of the Court, 
to do so, if possible, pl-ores the trntli of the saying that, "hard 
cases are the quicksands of the law." 

To the colnments upon the policy of the act of 1806, made 
by the counsel of the defendant, it may be proper to reply ; 
althougli in this, and in many other instances, a father is ena- 
bled, by revoking a par01 gift of slaves, to defeat the claims 
of honest creditors, and defrtlnd purchasers, for value, from 
their children and som-in-lazo, where the necessary caution 
in respect to an esamil~atitm into the title has not been ob- 
served, still it is a wise choice between two evils ; for no inan 
can imagine tlie extent of the mischief, in respect t o p e r j u ~ y  
and ft-aud, and the qcnce~tainty of title in regard to this most 
valuable species of property, which is protected by tlie act. 

T l ~ e  exception, as to the deed of November 1851, was not 
relied on. There is no error. 

PER CURIAM, Judgment affirmed. 
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JAMES M. BURTON v. WILLIAM B. MARCH. 

Where it was not proved that, any theft had been committed a t  all, it was 
Held not to be evidence to be left to a jury, that the party charged, was in 
a room alone with one asleep on a bed, in the day time, with money loosely 
in his vest pocket. 

Where the instruction prayed for by counsel is substantially given, though 
not in the prescribed words of the request, there is no ground to except. 

It is competent, in an action for slander, for the plaint~ff to prove that after 
the time when the theft was alleged to have been committed, the defendant 
continued upon fiiendly terms with him. 

Good character can be given in evidence, by the plaintiff, in an action of slan- 
der, as wel! to repel the evidence given to sustain the plea of justification. 
as to enhance the amount of damages; and that, whether the facts in issue 
are by the evidence left doubtful or not. 

ACTION for SLANDER, tried before BAILEY, J., at the last 
Spring Term, 1559, of Rowan Superior Court. Pleas-Eot 
guilty, and justification. 

The plain tiff declared in five counts : 
1st. That defendant had maliciously said of the ~ la in t i f l  

that he stole his, def'endant's, watch. 
2nd. That he stole defendant's money. 
3rd. That he stole s i x t ~  dollars. 
4th. The charge was of stealing twenty riollars. 
5th. Of stealing generally. 
The proof was, that defendant said he, plaintiff, stole sixty- 

five dollars of his money. The Conrt charged that this proof 
sustained the second connt but not the third. 

One witness, npon the plea of justification, testified that lie 
went with tlie plaintiff to Mocksville, riding wit11 Iiim in a 
buggy ; that in a store, at that place, witness, in presence of 
the plaintiff, handed the defendant sixty-fire dollars to be car- 
ried to the bank at Salisbnry; that Xarcli went into the 
counting room of tlie store, a ~ i d  went to s leel~;  that he, wit- 
ness, and another person present, went up  stitire for some 
shoes, and when he came back, the defendant was still asleep 
on the bed, and the plair~titf was in a hurry to start away, 
and did hurry the wit~less off; that after they had travell'ed 
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some mile or two, plaintiff said he would not be surprised if 
that money was stolen from March before night ; witness ask- 
ed him why he thought so ; to which he replied that he had 
stock the money loosely in his vest pocket and gone to sleep 
on the bed ; besides, that he was careless and had his watch 
stolen from him. 

Another witness stated that he kept the store spoken of by 
the preceding witness; that whilst March was on the bed, 
asleep, he saw the plaintiff standing near, and over him, lean- 
ing with his hands each side of him, and speaking in an ordi- 
nary low tone of voice, as if trying to make him. 

The Court charged the jury that there mas no evidence that 
the plaintiff stole the $65. Defendant excepted. There was 
evidence tending to sustain the plea of justification as to the 
first and fifth counts, and the defendant's counsel asked the 
Conrt to instruct the jury, that if they were satisfied, from the 
evidence, that the plaintiff had stolen the watch, or money in 
the several instances alleged by him, and to which he offered 
his proof, they should find for the defendant on his plea of jus- 
tification as to the fifth count, and if they assessed damages 
on the other counts, it should be for the damages which they 
would assess for the character of a thief. On this point, the 
Court chargecl the jury that if the defendant, by his proofs, 
lmd satisfied them that the plaintiff did steal the watch, or the 
moneys, in the infitances alleged by him, they could not give 
Ilirn damages on the first and fifth comits; tha tm the defend- 
ant had not*sustained his justification as to the charge of stealing 
the defendant's money, they were bnund to find a verdict for 
some amount, if they believed the evidence, but ~vhnt amonnt, 
was a question for them ; that if the plaintiff was a man of 
good character, and above reproach in all respects, they were 
allowed by law to give eseniplary damages, but if he was not 
a man of good character, they wonId not give so much. De- 
fendant's counsel excepted for the Court's refusal to charge as 
requested. 

3rd. The plaintiff offered evidence to show, that before the 
speaking of the words spoken, the defendant was on friendly 
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and intimate t e r m  with him. Objected to on the part of the 
defendant, but admitted by the Court. Exception. 

4th. The Conrt permitted the plaintiff to prove his good 
character, both before and aftcr the speaking of the words.-- 
The defendant's cou~isel asked the Court to instrnct the jury 
that if the testimony as to the dcfendnnt's justification were 
believed, the plaintiff's good character would avail him noth- 
ilig; that it was only where there wns a doubt left by the tes- 
timony as to felonious acts of the plaintiff, that sucli evidence 
was available. 

The Court instructed the jnry that the dcfcnclant's good 
character shonld avail him on the question of damages. The 
defendant's counsel excepted, beci~nse the Court oniitted to 
charge the jury as to the effcct of cl~ni-acter on the question 
of the plaintiff's gnilt or innocence of the fbloriies imputed by 
the words. 

Verdict and jndgrncnt for the plaintiff. Appeal by the de- 
fendant. 

Boyden and JlcLean, for the plaintiff. 
libwle and Clement, for the defendant. 

BATTLE, J. The facts set forth in the defendant's bill of ex- 
ceptions, are not stated with sufficient perspicuity to enable us 
to be sure that we correctly unclerstancl the exceptions which 
lie intended to make. So far as we can cornprchend them, we 
will endeavor to notice them in the order in which they are 
presented. 

1. The first exception is that the Conrt instructed the jury 
that there wasno evidence that the plaintiff had stoleu the 
snm of sixty-five dollars mentioned by some of the witnesses. 
The instruction mas undoubtedly correct; for the obvious rea- 
son, that there was not the slightest testiniony that that money 
had been stolen at  all. If that fact had been proven, then 
the testimony relied on by tho defendant for that purpose, 
would have had some tendency to fix the theft upon the plain- 
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tiff, but in the absence of such proof, i t  could not, possibly 
have any effect at all. 

2. The instruction prayed for that, if the defendant had 
sustained his plea of jnstification on tlie first and fifth counts, 
though he had failed to sustain it on tlie others, yet the jury 
could asselis for the plaintiff only such damages as were pro- 
per for one havino the cl~aracter of a thief, was, we think sob- 
stantially given. a ~ l i e  Court told the jury that if the plaintiff 
was a rrlan of good character, and above reproach in all re- ' 
spects, they were allowed by the law to give exemplary dam- 
ages ; bnt if he were not a rnan of good character, they wodd  
not give hirn so much. This was, in eflect, telling tlie jury 
that if tlie defendant llad succeeded in proving that tlie plain- 
tiff was a tl~ief, wilereby his character was made bad, he was 
not entitled to the same rneasnre of damages, as he would bc, 
if his ciiaracter were above reproach. 

3. The third exception is clcarly untenable. The fact np- 
on which i t  was based, is very obsc~~rely stated, but it must be 
understood that the testimony offered by the plaintiff to show 
that the defendant continned on friendly terrns and intinlate 
rclations with him, was after the time when the theft was al- 
lcgecl to hare bee11 committed. I t  would be absurd to sup- 
pose that the testimony had reference to the tirrie subsequent 
to that when the defendant made tlie cl~alges. Thus under- 
stood, the evidence was clearly admissible, to show that the 
defendant did not then believe that the plaintifl was guilty of 
what he afterwards irnynted to him, as we can lrardly sap- 
pose that lie wonld have continued to associate on f~icndly 
terms with one who~n lie suspected to be a thief. 

4. Tile fourth and last exception is also untbunded. ?%%en 
called upon to defend ltirnself against the charge lntldc against 
him, by the attempt of the defendant to sul~port his plea of 
justification, the plaintiff is clearly entitled to avail himself of 
any kind of testimony which would be competent for his dc- 
fense on a criminal prosec~~tion for tlie same alleged offense. 
Arnong the facts which he niay thus prove, is his good cha- 
racter, which he has a right to have submitted to, and consid- 
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ered by the jury, whether the case be upon the other testimo- 
ny, a doubtful one, or not. State v. Nenry, 5 Jones' Rep. 65. 
In the case of Kincade v. Bradshaw, 3 Hawks' Rep. 63, and 
again in Bw$eZd v. BGtt, 2 Jones' Rep. 41, it was held that 
to establish a justification in an action of slander, the same 
cogency of proof is not necessary as would be required if the 
plaintiff were on his trial upon a criminal charge for the of- 
fense imputed to him by the words. Ic then, less proof be 
required to fix the charge upon him under the defendant's 
plea of justification than would be necessary on a criminal 
prosecution, surely, tbe plaintiff ought not to be deprived of 
the right to use any kind of testimony in  the one case, which 
monld be undoubtedly admissible for liirn in, the other. 

W e  have thus examined all the alleged errors assigned by 
the defendant, and as we find that none of them can be sus- 
tained, we must direct the judgment to be affirmed. 

PER CURIAM, Judgment affirmed. 

JA3dES PAGE v. MICHAEL LUTHER. 

Since the enactment of the Revised Code, selling spirituous liquor to a slave, 
without a permission in writing, is contrary to law, even though the spirits 
be for the use of the master, and the slave was really dlrected to go for it. 

ACTION ON THE CASE, tried before CALDWELL, J ., at  the last 
Term of Randolph Superior Caurt. 

The case arose upon a warrant from a jlwtice of the peace, 
for the penalty of $100; given by the statute, Revised Code, 
chapter 34, section 92, for n~lawfully trading with a slave. 
There was, npon the evidence, s verdict for the plaintiff, and 
the defendant then moved in arrest of judgment; which be- 
ing refused, and, judgment given on the verdict, the defend- 
ant appealed. In this Court, the motion in arrest, was again 
i n d ~ t e d  on. The warrant, alleges the complaint d James 
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Page, that "Michael Luther, on &c., in &c, did sell, and de- 
liver one quart of spirituous liquor, to a certain slave named 
Pleasant, the property of George Spencer, without permission 
in writing from the said Spencer, or from any other person, 
having the management of the said slave ; whereby arid by 
force of the statute entitled " Crimes and Punishments," the 
the said Luther forfeited the sum of $100, to any person suing 
ing for the same," with the nsual mandate to take the body, 
&c., " to answer the said complaint, and show cause, if any 
he hath, why the said Page shall not recover from the said 
Luther, the said sum of $100, which the said Luther has for- 
feited, as aforesaid, by selling and delivering, &c., contrary 
to the statute aforesaid." 

W. J. Long and GorreZZ, for the plaintiff. 
J. T. Norehead, for the defendant. 

RUFFIN, J. The only reason urged for arresting the judg- 
ment is, that the warrant does not aver that the liquor was 
not for the owner or manager, as well as that it was sold to 
the slave without the written permission of the master or 
manager ; because, it is said, it cannot be supposed the Legis- 
lature meant to deprive an owner of a slave of a convenient 
use of him, as is the case, if the owner cannot, on an emer- 
gency send his slave, by oral command, for such an article 
for the owner's use. The objection is open to several answers. 
111 the first place, the averment that the sale and delivery was 
to the slave, imports that it was not to, or for, thd master; at 
least, so far as this, that, if the fact b d  been so, i t  was open 
to the party on trial, by evidence, to show that the sale and 
delivery was for the master, and, by consequence not to the 
slave. But, in the next place, if such evidence had been giv- 
en, the defense must have failed, under the law, as it stands 
in  the Code of 1854, which admits of no such exception to the 
general prohibition of trading with slaves for spirituous liqnm, 
as that contained in the previous statutes ; Revised Stattttes, 
chap. 34, sec. 75, namely, authorising such sale and delivery 
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for the owner. That provision was fonnd to open the door to 
so many evasions and abuses, that in the late Code it was 
omitted, and the enactment left to stand, generally, that i t  
should be unlawful to scll liquor to a slave, on any consider- 
ation whatever, without the permission, in writing, of the 
owner or manager. So that, now, such a permission, in zvri- 
ting, is the indispensable pre-requisite to excuse such trading 
with a slave for himself, and the averment in the negative on 
that point, therefore, completes the description-of the offense 
as i t  stands in the statute. 

PER CURIAM, Judgment affirmed. 

I JANE C. RNQX v. NORTH CAROLINA RAIL ROAD CO. 

Where the hirer of a slave agreed with the owner, that he should work all 
the time under the eye of a white overseer, and the contract was violated 
by putting the slave to work with other slaves without a white overseer to 
direct or control them, during which time, the slave was killed by a blow 
from an unexplained source, i t  was He7d that it devolved upon the defend- 
ant to show that it resulted from a remote and unforeseen cause, otherwim, 
the hirer was responsible for the value. 

ACTION of ASSUMPSIT, tried before BAILEY, J., at  the last 
Term of Rowan Superior Court. 

The action was brought to recover for an injury done to Al- 
fred, a slave, hired to the defendant upon a special contract. 
The evidence was that the plaintiff had a life estate in the 
slave in question, and as such hired him to the defendant for 
the year, 1855, and that it was agreed "that Alfred was to 
work upon the railroad under the eye of a white overseer all 
the time-under John Rhodes who was one of the overseeis 
upon the said road." I t  was in evidence that Alfred and oth- 
e r  slaves were placed upon the road under John Rhodes, and 
that he divided the hands into several companies-the slave 
Alfred, and five others, were placed on the road in Davidson, 
as a# waggoner, to haul sills along the road, and that no xhite  
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overseer n7as with them to superintend and control them ; that 
Rhodes went on the business of the road to Charlotte, forty- 
five miles distant ; that he had been absent from the company 
where Alfred was, four or five days, when this slave received 
an injury on the bead which killed him in some eight or ten 
clays; that when Rliocles heard of the hurt to the slave he 
came immediately to the place where Alfred was, and found 
him lying in a shantee with the appearance of having receiv- 
ed a blow on the side of the head which fractured his skull; 
that Rhodes put these five slaves to work by thenlselves with- 
out an or-erseer, because they were the most trusty slaves on 
the road. Rhodes testified that the nature of the business in 
which he was engaged, required that he should divide the 
hands in his charge into companies, and that he was first with 
one cornpany, arid then with another as the business required, 
that frequently he was away from the company in which Al- 
fred worked, several days together. I t  was several days after 
Alfred was hurt before niedical aid was rendered him. 

The Court charged the jwy,  that there was a violation of 
the contract on the part of the defendant, in not having a 
~vhite overseer with Alfred while he was at work upon the 
railroad, and that the plaintiff was entitled to recover; but, 
:IS it did not appeal. that the blow was given, and the slave7s 
death occurred, i n  consequence of the overseer's absence, or 
how the injury happened, the plaintiff was only entitled to 
nominal damages. Plaintiff excepted. 

Fleming, and Clement, for the plaintiff. 
Boyden, and Joaes, for the defendant. 

PEARSON, 0. J. His Honor assuming that there was a vio- 
lation of the contract on the part of the defendant, held that 
the burden of proving the cause of the death of the slave was 
on the plaintiff, and that in the absence of such proof, she was 
entitled only to nominal damages. 

This Court is of opinion that it was for the defendant to prove 
how the slave was killed, for the reason that the violation of 
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t he  contract, pnt the defendant in the wrong, and it then be- 
&me matter of acu@ntion, by way of mitigating damages, to 
&OW that the injury was the I-esult of accident, and could, iu 
no degree, be attributable to the fact of the violation of the 
contract; for instance, that the slave had been killed by a 
stroke of lightning, or the falling of s tree in a sudden storm, 
or  died of sickness. Clearly the burden of proving matter, 
which is only allowed in mitigation, must be on the defend- 
ant. 

The principle is this, when a contract of bailment is vio- 
lated, and the property is dsmaged, p i m a  facie it is an in- 
jury for which the bailee is liable, because, in the absence of 
proof' as to how the matter occurred, there is no telling 
whether i t  would, or would not have happened, but for a 
Breach of the contract, and the bailee being in the wrong, i t  
is for him to relieve himself from blame, in respect to the Re- 
trial loss, by proving that i t  happened i n  such a way as ro 
show that i t  conld, i n  no wise, be attributed to the fact of the 
breach of t h s  contract, or be considered as a consequence 
thereof, but was an accident unlooked for and unforeseen, and 
wch  as could not have reasonably been presumed to have 
been in contemplation of the parties when the contract was 
made, so as to shon- that the loss was dnrnmm a6sgue i r ~ -  

jzcr in. 
I t  was suggested, in the argument, that Bell t-. &we%, 1 

Jones' Rep. 316, and Asl~e v. Ile Rosset, 5 Jones' Rep. 218, 
seemed, in some measure, to conflict. But we apprehend, 
altl~ough there is, confessedly, some difficulty in making the 
application, the principle above stated, fully sustains tlie dif- 
ference in the two cases, and the dictum of Twidy v. Sunder- 
son, 9 Ire. Rep. 5. I n  the former, i t  was in the contempla- 
tion'of tlie parties, when the contract was made, that the life 
of the slave wonId be in more danger if he was taken out of 
the county, and the bailee took the risk on himself, in the 
srime mannek that the law puts it on s bailee, who violates 
the terms of the contract; conseqnently, it made no differ- 
ence how &e dam lost his life, whether by sickness or the 

10 
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falling of a tree, for all kinds of exposure were gnarded against, 
and death from any cause, while the slave was out of the 
county, was considered not to be a loss too remote to be in- 
cluded in the damages. In the latter, the burning of the rice 
was considered not to be a consequence of an omission to beat 
it in its turn, which conld reasonably be presnned to have been 
in the contemplation of the parties when the contract was 
made, but was a mere accident unlooked for and unforeseen, 
which could, in no sense, be attributed to the omission, and 
the damage was held, therefore, to be too remote. 

Our case falls on the side of Bell and Bowen ; for it is evi- 
dent, that i t  was in contemplation of the parties that the life 
of the slave would be more exposed if he was left to work 
with others, without an overseer or with a black overseer, 
(who could not prevent fighting and other kinds of disorder) 
than "if he was under the eye of a white overseer all the 
time ; and as the contract, in this respect, was violated by the 
defendant, and the slave lost his life, the damage is prima 
facie attributable to such violation, and matter of exculpation, 
as that he was killed by lightning, or the falling of a tree in a 
sudden storm, or from sickness, in respect to which, the pre- 
sence of a white overseer could have had no effect, one 
way or the other, must be proved by the defendant ; for be- 
ing put in the wrong, he is liable to an action, and the plain- 
tiff is entitled to recover the amount of his loss, unless the de- 
fendant can reduce it to nominal damages, by showing in mit- 
igation, that the actual loss was a consequence so remote, as 
in no wise to be attributable to the absence of a white over- 
seer. Venire de novo. 

PER CURIAM, Judgment reversed. 



J U N E  TERM, 1859. 419 
- - 

Bogle v. Rail Road Co. 

A. M. BOGLE et a1 v. ?T. C. RAIL ROAD CO. 

?he remainderman of an estate in a slave, is not entitled to sue on a contract 
made by the tcnant for life, with a hirer, for the protection of the slave's 
life, he being no privy thereto, and no part of the consideration having 
moved from him. 

ACTION of ASSUMPSIT, tried before BAILEY, J., a t  the last 
Term of Rowan Superior Court. 

The plaintiff was the tenant in remainder of the slave, Al- 
fred, in whom Mrs. Jane C. I h o x  had an estate for her life. 
The slave was killed nnder tlie circumstances detailed in the 
preceding case, ( K ~ o z  v. N C. Raid Bond Co., ante 415,) 
and tlie plaintiff to recover for the injury done to his remain- 
der, brought this action, and declared on tlie contract stated 
therein. The defendant's counsel contended that the reniain- 
derrnan had no interest in the contract made by the tenant 
for life, and could not recover thereon. His Honor was of 
that opinion, and the plaintiff took a nonsuit and appealed. 

Flernilzg and Clement, for the plaintifis. 
Jones and Boyden, for the defendant. 

PEARSON, C. J. Case is the proper action by one owning 
an estate in remainder in a chattel which is destroyed or per- 
manently injured by the wrongfnl act of a third person, or of 
the particular tenant, or of one claiming nnder him. 

Mrs. I h o x  had a right to hire the slave to tlie defendant, 
arid as there is no allegation of neglect? the plainti& have no 
cause of action ; for there is no tvrongful act unless they are 
entitled to the benefit of tlie special stipulations in the con- 
tract of hiring. I t  is admitted that they are not parties to the 
contract, and no part of the consideration moved from them; but 
i t  is insisted that a tenant, for life, is a trustee, or punsi trus- 
tee for the remainderman, and by reason of this relation and 
the privity of estate, a contract made by the one, will enure 
to the benefit of the other. 

Test this question in this way ; suppose the tenant for life, 
dies before the expiration of the year, for which the dave  mas 
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hired, are the remaindermen bound to let the bailee have him 
for the rest of the year? or may they not forthwith take him 
into possession ? treating the contract as of no force in respect 
to them B Certainly they can take the slave. If a tenant, for 
life, of land, make a lease for years and dies, the term for 
years is so utterly void, as not even to be capable of confirma- 
tion by the remainderman. I t  follows, that as the contract 
does not bind them, they can have no benefit under it for the 
want ofmutuality, which is of the essence of all contracts. 

The position that a tenant, for life, is a trustee, or quasi 
trustee for the remainderman, is not tenable. The estateisdivi- 
ded into two parts, but each holds the legal title of their respec- 
tive parts in severalty for their own use, and there is no sepa- 
ration of the legal from the beneficial estate in respect to eith- 
er part, and without this separation, so that one may hold the 
legal estate for the benefit of another, the idea of a trust is 
out of the question. I t  is true, that the possession of the par- 
ticular tenant is congcable (as COKE terms it) with the estate 
i n  remainder ; that is, their position is not that of adversaries. 
They are privies in estate-claim under the same conveyance, 
and neither is allowed to dispute the title of the other. Hence, 
it follows, that if one procures a stranger to execute a release 
of right, it operates "by way of exti~ignishment," and enures 
to the benefit of the other. But it is obvious, that this princi- 
ple does not extend to a contract made by one in respect to 
his part, to whicll the other is not a party, and by which he 
is not Bound, there being no confir~nation ; for the benefit of 
the contract may be enjoyed exclusi~ely by the party making 
i t  wjthout disputing the title of the other, which is in no wise 
involved, whereas, in the case of a release, the party who 
buys in the out-standing right, cannot enjoy the exclusive 
benefit of it without prejudice to his privy in estate, and to 
prevent this, the right is considered as extinguished, whereby 
the other incidentally gets the benefit of the release. Note 
th'e diversity. There is no error. 

ysk ~ I A M ,  Judgment affirmed. 
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Doe on thedemise of PATSEY ARCHER and others v. MERRITT HL41TH- 
COCK. 

Cohabitation, reputation, and a general recognition of a male and female as 
man and wife, are competent evidence to prove a marriage in all chi1 ac- 
tions, except for crim. con., and where a marriage has been found by a 
jury on such evidcnce, it is sufficient, in law, to defeat all rights under a 
second marriage entered into during its existence-though the second mar- 
riage may have been formally solemnised and proved by direct evidence. 

ACTION of EJECTMENT, tried before CALDWELL, J., at the last 
Term of Guilford Superior Court. 

The only question arising in this case was upon the suffi- 
ciency of n deed from one Avy Iiood to the defendant. I t  
was conceded in the argument, that unless that deed was good, 
the plaintiffs were entitled to recover. The right to the estate 
being in the said Avy, she intermarried forrrdly under 
license, and before witnesses, with one James Hood. $he 
and Hood made a deed, as husband and wife, to the defend- 
ant, but the same never was authenticated as the act directs 
by the privy examination of the feme. She was proved to be 
dead, and the plaintiffs' lessors, her heirs-at-law. This ap- 
pearing to the Court, by the exhibition of the imperfect deed, 
the plaintiffs insisted on their right to the predises. 

The defendanti, bowre r ,  insisted that Avy Hood's deed 
mas good, because the marriage between her and Jarnes 
Hood was null and void, he being at the time the same was 
solemnized married to another one Grace Patterson, 
w l ~ o  was then alive ; and to rnake out that case, it was in ev- 
idence that he had lived with Grace Patterson ; that they had 
several children, and passed arid were recognised as man and 
wife. 

His Honor charged the jnry, " that where a man and mo- 
man lived together, and passed and were recognised as man 
and wife, it mas evidence, to submit to them, of a marriage," 
and also, if such marriage had taken place between James 
Hood and Grace Patterson, and she was alive at  his marriage 
with Avy Johnson, the latter marriage was void, and her 
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dced, though made in the name of Avy Hood, and made as 
n married woman and signed by licr pretended husband, and 
not registered, was, nevertheless, sufficient to pass her estate 
in the premises. Plaintiff excepted. 

Verdict for tlie defendant. Judgment. Appeal by plaintiff. 

F o w b  and Gmhnm,, for the plaintiff. 
Phillips, for the defendant. 

PEARSON, U. J. W e  agree with liis IIonor in the position, 
that the case tnrned upon the validity of the marriage be- 
tween Hood and Avy Johnson, and that depended npon the 
question, whether there had previously been a marriage be- 
tween IIood and Grace Patterson. 

I t  was in evidence, that IIood arid Grace Patterson "had 
lived together several years and had sereral cliildren, and 
passed, and were recognised as man and wife," and the jnry, 
by their vercliet, say they were satisfied that tlie said Hood 
and Graee Patterson had been married. 

There was diwct evidence of the solen~nization of a mar- 
riage between IIoocl and Avy Johnson, arid the qnestion is, 
does this d@d evidence of tlie one marriage exclude and ren- 
der incompetent, or insufficient in law, the circ~~rm'stnntial ev- 
idence npon which the jury have fonnd the former marriage? 

It is held to be a general rnle that reputation, cohabitation, 
and the declaration, and condnct of tlie parties, are compe- 
tent evidence of a tnarriage between them, except in two 
eases, i. e., on an indictment for bigamy and in an action of 
" crim. con.;" 2 Greenf. Ev. sec. 762 ; Burt v. BarZow, 1 
Doug. 170 ; Morris r. Jfiller, 4 Bnrr. Rep. 2057 ; Wilker- 
son v. Yaylze, 4 T. R. 458 ; Jt%aver v. Cryer, 1 Dev. Rep. 337. 
The reason given by Lord MANSFIELD, for making an excep- 
tion in tlie action for " crim. con." is, that " it is penal in its 
nature and like a criminal proceeding." Bnt in criminal pro- 
ceedings, it is confined to an indictment for bigamy ; and no 
particular reason is given for making that exception; it would 
seem that what is competent evidence in one case ollght t obe  
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in another, provided it satisfied the jury of the fact of the al- 
leged marriages. But these two exceptions are fixed and, 
stare decisis. W e  are not, however, disposed to make anoth- 
er exception without a reason. Especially, as, in this State, 
there is no registry of marriages, and frequently, circumstan- 
tial evidence is the only mode of proving one. 

Our attention was called to BassccEs case, 1 2  Eng. Com. 
L. Rep. 207. The prisoners were indicted for larceny; the 
female prisoner (as a single wornan). Her defense was that 
she was the wife of the other prisoner and subject to his coer- 
tion. I t  was proved that on the occasion when the money 
was stolen, the prisoners spoke of, and treated each other, as 
husband and wife, but the witnesses, who were the prosecutor 
and constable, " had never seen them except on that particu- 
lar transaction." GARROW R. held this evidence insufticient 
to establish a marriage, as it mas quite evident the prisoners 
had assumed the relation of Inan and wife,.as a pretext for an 
opportunity to commit larceny. H e  announces the general 
rule aad the two exceptions, and, admitting that general rep- 
titation arid a continzcal living together, and passing, and be- 
ing recognised as rnan and wife, would be competent and suf- 
ficient in such a case, under tlie general rule, to make out a 
defense for the woman ; he was of opinion, and we entirely 
agree with him, that passing themselves off in that way, on a 
single occasion, was no evidence of their being man and wife. 

There it no error. 

PEE CURIAM, Judgment affirmed. 

STATE v. ELIAS NEVILLE. 

A statement made by a witness in pais, contradicting that made on the trial 
and brought in for the purpose of impeaching the integrity of such witness 
cannot be treated as substantive evidence of the facts involved in the 
issue. 



I 
424 IN !lBX SUFREXE COURT. 

I 
c' 

State v. Neville. 

An erroneous remark of the Judge upon the weight of evidence, that ought 
not to have been admitted at all, is not a ground for disturbing a verdict, 

Where a judge virtually and substantially gives the instruction to the jury 
which a party is entitled to, it is not error for the Court to refuse, a t  anoth- 
er stage of the tnal, to give the same ilmtruetion in a different form. 

In a case of homicide, in order to entitle the accused to the benefit of the rulz 
reducing a kilhng to manslaughter, on account of an assault upon his wife 
with intent to commit a rape, or for adultery, it must appear that he detect- 
ed the act in its progress, and dew the wrongdoer on the spot; to slay one 
aRer such a wrong has transpired, upon subsequent information of the fact, 
is murder in law. 

It is not error in the Court to reject testimony which was only proper to es- 
tablish an incidental matter where it was not oirered or pressed on the tri- 
al for that purpose, but as affecting the issue directly. 

THIS was an indictment for the hiuRmn of one John Phil- 
lips, tried before DICK, J ., at the last Spring Term of Nalifax 
Superior Court. 

Bizabeth IJoZt, the mother of the deceased by a former 
marriage, testified that the deceased made his home at  her 
house ; that he was from home on Sunday and Snnday night; 
that he returned about an hour by the sun ; that her son Ar- 
chie said something offensive to her and John slapped him 
for i t ;  that Archie was sitting by the fire, crying, when 
the prisoner came to the house, having a gun ; that he enquir- 
ed what Archie was crying about, and mas told by the boy, 
whereupon John said Archie should not rnn over his mother, 
to which the prisoner replied, "if you strike him again I will 
kill you, or I will shoot you"; that she told the prisoner John 
had not hurt Archie ; that John said he had not hurt Archie, and 
added that the prisoner should not run over him in his moth- 
er's house ; that she (witness) then went to the kitchen to get 
breakfast, leaving the prisoner in the home; that very shortly 
thereaftel*, she heard a gun fire, when she went to the house 
and fonnd John shot in the left arm just above the elbow, and 
the prisoner walking off; that deceased bled from the wound 
kery fast, and continued so to bleed until the evening of that 
day, when he died. She further stated that when John came 
libme in the morning, he bronght with him a jug of whiskey 
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which he said belonged to the prisoner; that when the pris- 
oner caxne to the house, he was swearing very much. She 
said the prisoner was her brother's son. 

Archie IloZt testified that he was serenteen years old ; that 
just before the prisoner came to his mother's house, the de- 
ceased had slapped him, and that he (witness) was crying when 
the prisoner came, and the latter, on being informed what had 
taken place, cursed the deceased, and told him if he struck 
the boy ngain, he would kill him; that they quarrelled, and 
the prisoner went out of the honse; that John stood in the 
door and said he conld not be run over at  home; that the de- 
ceased had his hands in his pantaloon's pockets when the pris- 
oner fired and shot him ; that he had no knife or stick or 
weapon of any kind, and was not advancing, but standing in 
the door; that he, the witncss, was sitting by the fire looking 
at  the parties when the gun was discharged ; that on the even- 
ing before the honiicide, the witness, the deceased and the 
prisoner, were at the house of Thomas Neviilc, +here the 
prisoner bought a jug of spirits, arid requested the deceased 
to carry i t  to his (prisoner's) honsc; that the deceased started 
off with the jng about an hour before the witness and prison- 
er left the same place; that when they arrived at  the prison- 
er's honse, the deceased was there, and he aud the deceased 
stayed all night there; that the deceased and prisoner drank 
together that night, and, about day light, went rabbit-hunting, 
the prisoner having his double barrelled gun with him; that 
the witness went home, and the deceased came honle about 
an hour after,wards. 

Elizabeth HoZf, the daughter of the first witness, stated that 
she was the half sister of the deceased, and cousin of the pris- 
oner; that she was fourteen years old; that she was at the 
kitchen when the prisoner, having his gun, came up ; he ask- 
kd her if she had a drink for him, to which she replied that 
her brother had some in the house; that he went off a short 
distance into the cotton patch, which was near the house, and 
called his huunds ; that witness went into the house where her 
mother, her brother Archie and the deceased were ; that the 
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prisoner, shortly afterwards, came to the door and enquired 
what Archie was crying abont, and on being told that John 
had slapped him, he went into the house and told the deceas- 
ed if he slapped him again, he would kill him; that deceased 
replied he had not hurt him, to which the prisoner repeated, 
that if the deceased struck Archie again, he would kill him ; 
to which the deceased said kill me then"; that her mother 
went out about that time, and the prisoner sat down for a n~o-  
ment on the door steps, but then rose and went out; that the 
deceased walked to the door and said he should not run over 
him at  his own house; that she started to go out of the door 
to the kitchen, but when she got to the door, she sam the pris- 
oner with his gun raised, and his finger on the trigger; that 
she jumped behind the stairs, and the gun went off instantly; 
that the deceased was standing with his back against the door- 
shntter which opened in the inside, and had his hands in his 
pockets; that the prisoner mas some eight or ten steps from 
the door, and rather on the side of it. On cross examination, 
this witness mas asked if she had not stated to Miss Margaret 
Porter, some eight or ten days after the homicide, that when 
the prisoner came up, he asked 'the deceased why he had treat- 
ed him so badly, that the deceased asked him how, and the 
prisoner said, "trying to ravish my wife," to which the de- 
ceased replied, "I will not allow you to run over me," and 
got 11p and advanced upon the prisoner with a drawn knife, 
saying he would cut his guts out, and that the prisoner gave 
back and shot him. To this interrogatory, the witness answer- 
ed, denying it in t b  most positive manner. 

Several persons were examined to prove contradictory state- 
ments made by the several witnesses, Mrs. Holt and her 
daughter and son, bnt the following is only deemed necessary 
to be stated : 

Zargawd Porter* stated that her mother is a sister to the 
prisoner; that the witness, and Elizabeth Holt, the younger, 
about eight or ten days after the homicide, were sitting up 
with the corpse of a miss Neville, and that Elizabetb told 
her "Elias, (the prisoner) came to her mother's house, and 
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asked John how he came to treat his wife so; John asked him 
how he had treated her." Elias said, "yon attempted to rav- 
ish her." John said, "you camot run over me here, if you can 
at your own honse, and advanced towards the prisoner with a 
knife in his hand, and said he would cut his guts out ; that the 
prisoner backed and shot him." 

WilZiam iVeviZZe, a srnall boy, who said he was fourteen 
years old, a son of the prisoner, was next examined. H e  sta- 
ted that the deceased came to his father's honse with a jug of li- 
quor, and that about an hour afterwards, his father came home, 
Archie Holt with him; that John and Archie stayed all right, 
and in the morning, John and his father went rabbit-hunting; 
that his mother sent him to look for his father as she feared he 
might be sick on the road side ; that he met hini coming home 
about two hours by the sun ; that witness told his father sorne- 
thing, and he turned and went towards the place where the 
killing took place. The prisoner's counsel stated the purport 
of this corntnunication, which was, "that on the evening be- 
fore, when the deceased came to the house of the prisoner, he 
saw him trying to ravish prisoner's wife ; that he had her on 
the bed with her clothes up," and offered to prove by the wit- 
ness that this comtnunication was the truth. The Attorney 
General objected to the evidence and it was excluded.- 
Prisoner's counsel excepted. 

There was testimony as to the character of Mrs. Holt and 
her children, and of Margaret Porter, all which was favora- 
ble. 

The counsel for the prisoner requested the Court to instruct 
the jury as follows : 

1st. That the burden of proof is on the State, to show, be- 
yond a reasonable doubt, that the homicide was committed 
with malice, in order to make i t  murder; and every fact ma- 
terial for that purpose, mnst be established by testimony, of 
whose truth there is not a rational doubt. 

2nd. If the jury are not satisfied beyond a reasonable 
dmbt,  of the truth of the statements made by the witnesses 
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For the State, as to the manner of the homicide, they ought 
not to convict the prisoner of mnrder. 

3rd. The jury in their investigation, have a right to look to 
all the circnmstances of the case, and to make such inferences 
as  arc probable from these circumstances. 

4th. The jury have a right to look to the account of the 
affair given by the prisoner in his defense, and to compare 
the testimony with that account, and in this way to ascertain 
the probable truth or falsehood. 

5th. That a jnry when they come to sit in judgment upon 
the integrity of a witness, have a right to look, and ought to 
look to the relation in which the witness stands to the cause, 
and that it is a settled rule in law, in this State, that when 
near relations depose for near relations, their testimony is to 
be received with many grains of allowance ; that when the 
witness is equally related to both parties, there is no infer- 
ence in law as to the bias of the witness for either party in the 
cause. 

The Court charged the jury, that i t  was the dnty of the 
State to fully satisfy their minds, beyond a reasonable doubt, 
of the prisoner's guilt, before they could properly convict him 
of murder, and if they had a rational doubt, on any point, 
necessary to his conviction, the prisoner was entitled to the 
benefit of their doubts, and it wonld be tl~eir duty to acquit 
him of murder ; that in the present case, the defense assumed 
that the prisoner killed the deceased, and the question for 
their consideration was, whether this was done upon legal 
provocation ; that it was their duty to take into consicleration 
all the evidence, both for the State and for the prisoner, and 
also the arguments of counsel on both sides. I t  was likewise 
their dnty to pass on the credibility of each witness for the 
State! and for the defendant, and then to decide whether this 
was a case of murder or manslaughter. 

The Court then remarked, that the prisoner's counsel had 
asked for special instructions, which he would then proceed 
to give theni. 

His Honor then read the first instruction prayect, and in- 
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formed the jury, that the Court adopted this proposition as a 
part of his charge ; with this modification : that i t  was not 
always true, that tlie State must prove express malice before 
a jury would be authorised to convict of murder ; that there 
were cases in which the law implied the malice; as whero 
the slaying was with a deadly weapon without any legal pro- 
vocation. 

The Conrt proceeded then to read over the second, third 
and fifth instructions aslred for by the prisoner's counsel, and 
informed them that the positions were correct, and he adop- 
ted them as a part of his charge to them. 

As to tlie fourth instruction, his IIonor refused to give it, 
upon the ground, there was no evidence that the prisoner ever 
made any statement as to how the killing took place. Pri- 
soner's counsel excepted. 

The Conrt further charged the jury, that if the evidence of 
Archie and Elizabeth IIolt fully satisfied their minds, beyond 
a reasonable doubt, that the deceased was standing still in tllo 
door of his mother's house, with his hands i n  his pockets, and 
liad no knife, or other weapon at  the titne he was shot by the 
prisoner, it was a case of murder. 

The Court further told the jury, that they were to pass upon 
the credit of the two witnesses, Archie and Elizabeth I-Iolt, 
and if they doubted the integrity of tlie witnesses, or the ac- 
curacy of their statements as to how the killing took place, 
the primtier was entitled to the benefit of that doubt, and they 
should not convict him of mnrder. 

The Court further stated to the jury, that the prisoner's 
counsel contended that the killing took place under legal pro- 
vocation, and was therefore reduced froni murder to man- 
slaughter; that the State's witness, Elizabeth Holt, gave a 
true account of the transaction to the witness, Margaret Por- 
ter ; that i t  was their province to pass upon the credibility 
and accuracy of all the witnesses that had been examined; 
that they would, in the first place, determine whether Eliza- 
beth Holt ever made snch a statement to Margaret Porter; 
and if they should find that she did, then, whether under a11 the 
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evidence, they thought it gave a true account of the transac- 
tion ; and if they wore of opinion that i t  did, then they should 
acquit the the prisoner of the murder, and find him guilty of 
manslaughter only. The Court remarked, however, in rela- 
tion to the evidence of what n person said on a particular oc- 
casion, it was held by the books on evidence, to be the weak- 
est kind of evidence, because the hearer might misunderstand 
the speaker, or might not have capacity to comprehend fully, 
or state truly, what mas said. The defendant's counsel ex- 
cepted to this commentary. 

The jury found the defendant guilty of murder, and upon 
judgment being pronounced, he appealed. 

Attorney General, for the State. 
Miller, Coniyland and B. T. Moore, for defendant. 

R U ~ I N ,  J. In  the instructions given to the jury, the Court 
is unable to discover any error to the prejudice of the prison- 
er. I t  is manifest upon the evidence, the course taken by the 
defense, and the instructions prayed, that the fact of the hom- 
icide was not a point in  controversy, but that i t  was as to the 
manner and circurnstanccs attending it. For the prisoner, i t  
was contpded that the three witnesses, who represented them- 
selves to have been present at the fact, had not, in their testi- 
mony truly stated the transaction, and, particularly that Eliz- 
abeth Bolt had not ; but that, on the contrary, the truth was 
as she liad related the matter to Margaret Porter, and, there- 
fore, i t  was but a case of manslaughter. I t  is proper to ob- 
serve here, that the position is entirely untenable, although 
his Honor, inadvertently, no doubt, fell into it. For the only 
legitimate effect of the testimony of Porter, was to discredit 
that of Elizabeth Holt, and, if true, i t  did not constitute sub- 
stantive evidence of the circumstances attending the killing ; 
since, at  best, i t  was but the narrative of Elizabeth Holt, not 
under oath, and could not legally establish any thing affirma- 
tively. I t  was in reference to that point, in his inetructiolls, 
his Honor made the remark, that B U C ~  eridence-of whabls 
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person had said, was considered the weakest kind of evidence; 
and, therefore, whether the remark be correct or incorrect, i t  
cannot affect the question now before the Court. 

The shape, then, which the defense took, imposed the bur- 
ben on the prisoner of producing proof of such facts and cir- 
cumstances as would mitigate the offense ; otherwise the in- 
ference of the law is, that it is murder. There was no error, 
therefore, in assuming the killing to be established, and in so 
saying to the jury. Still i t  was open to the prisoner to urge 
before the jury, that there must have been other circumstan- 
ces attending the homicide, which the witnesses for the State 
had not disclosed, but dishonestly kept back, and which, 
therefore, if disclosed, i t  might be inferred, would give a 
different complexion to the killing; snch as the kindred, 
and friendly relations between the parties up to the morn- 
ing of the fatal affray, and the improbability of the pri- 
soner's being prompted to snch a deed by the trivial circum- 
stances that the deceased had given his younger brother a 
slight slap, for irreverent language to their mother, an aunt of 
the prisoner; and, in addition, and above all, that the most 
material witness for the State, as to the overt act, had stated 
to another person other facts attending the killing, which, if 
true, showed i t  to be an immediate and sufficient ~ o v o c a t i o n  
to reduce the offense to manslaughter. All these considera- 
tions were, doubtless, urged before the jury, and seem to have 
been fairly left to them by the Court. In  truth, the case turn- 
ed upon the veracity and accuracy of the witnesses on the 
part of the prosecution ; and the verdict can only be sustain- 
ed by the credence which the jury gave to them. The jury 
having found the prisoner guilty on their evidence, there is 
no power in this Court to disturb the verdict. 

With respect to the instruction prayed, that the jury had a 
right to look to the acconnt of the affair given by the prisoner 
in  his defense, and compare the testimony with it, and in that 
way probably ascertain the truth. there seems to have been 
some misapprehension both on the part of the Court and the 

.counsel for the prisoner. I n  England, formerly, the accused, 
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not being entitled to connsel, conducted his own defense, and, 
in making it, as almost every nnprofessional person would, he 
did not confine himself to the evidence at  the trial, but, na- 
turally gaye his own version of the transaction. That was not 
evidence, in the proper sense of the term, of the facts stated 
by  the accused, but still the statement might be, and often 
was, considered by the jury as suggestions affecting the credit 
of the witnesses, the weight to he given to the facts deposed 
to by them, the probability of the opposing tales and the pro- 
per inferences from the proofs. No such practice is linown 
among us : though, if one choose to conduct his own defense, 
juries wodd probably pay the same regard to snch sugges- 
tions and argnments as they formerly did. In place of such 
a mode of proceeding, defense by connsel universally prevails 
here, and the argument and suggestions by the counsel, both 
as to the matter of law and fact are heard by the jnry, and 
always submitted by the Court to their bonsideration in 
forming their conclusions upon the subject in controversy. It 
was done in express terms in this case, and, therefore, while 
his Honor declined giving the fourth instractions prayed, on 
the ground, that the prisoner had not given any snch account 
of the affair as was supposed in the instructim, he  had, in 
effect and substance, given i t  before. For, after laying be- 
fore the jury the position of the prisoner's counsel, that the 
killing took place under such circumstances of legal provoca- 
tion as extenuated i t  from murder to manslaughter, the Judge 
told them i t  was their d u t ~  to take into consideration all the 
evidence, and also the arguments of counsel, both for the 
State and the prisoner. There was, therefore, no error in that 
part of the case. 

The only remaining question is upon the rejection of the evi- 
dence of William Neville, the son of the prisoner. The prisoner 
offered to prove by him, that on the evening preceding the hom- 
icide, the deceased came to the prisoner's house, and had the 
prisoner's wife on the bed with her clothing np, and attempt- 
ed to ravish her. To what end was the evidence offered?- 
Obvionsly, to establish a provocation for the killing-the idea 
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&ich pervaded the whole trial. For that purpose, i t  w a ~ n a t  
proper evidence, arid ought to have been rejected. If adinit- 
ted and believed, it could not have changed the character of 
the offense, bnt would, in the view d the law, aggravate it. 
As, npon'an analogous question, somewhat akin to this, name- 
ly, a husband's killing an adulterer with his wife, the Court 
would hold that a hnsband finding a rnm violating or attempt- 
ing to violate his wife, and killing him on the spot, might 
plead that f w o ~  6~,4v& which so atrocions a wrong, both to the 
wife and the husband would naturally inspire; nay, if needful 
to prevent the accomplisli~nent of the purpose, we think that he 
would be justified in slaying him ; as the woman herself would 
be. But a dne regard for I~nman life, and the necessity of 
protecting it frorn unbridled wrath and vengeance, and a just 
respect for the peace of society, and the supremacy of the 
law, which constitute the well being of every community, re- 
 train any fi~rther relaxation of the rnle whicli forbids one man 
to take the life of' anotl~er. JQith respect to the case of 
adultery, the law is found in the most ancient archives of the 
common law, and has been brought down to us in the same 
yIain and precise terms by the ablest Judges, and the most 
eminent writers on the criminal law ; and a corirt at this day 
has no more antliority to interpolate new qualifications or ex- 
ceptions into it, than power to xnake a statute. Bnt the rule 
of the common law on this head, stands not alone on its an- 
thority. It is commended, as well, by its wisdom. Homicide 
is extenuated to nlanslaugliter, riot by the fact that it was per- 
petrated in a fury of high passion, but by such fury's being ex- 
cited by a present provocation, which the law deems sufficient 
fix the time, to deprive men in general of that power of rea- 
soning and reflection, which ought to lead them to appeal for 
redress to the law, and instead thereof, prompts them to take 
it  into their own hands. The wrong is thus infallibly. known, 
and the wrongdoer is thus made instantly to expiate it with 
his blood. Bnt where a hnsband only hears of the adnltery 
of his wife, no matter how well authenticated the illformation 
map be. or how much credence he may give to the informer, 

11 
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and kills either the wife or her paramour, he does i t  not upon 
present provocation, but for a past wrong-a grievous one in- 
deed! but it is evident he kills for revenge. Let it be consid-, 
ered how it wonld be if the law were otherwise. How re- 
mote or recent must the oRense b e l  How long or how far 
may the husband pursue the offender? If it happen that he 
be the deluded victim of an Iago, and after all, that he has a 
chaste wife, how is it to be then? These enquiries suggest 
the impossibility of acting on any rule but that of the com- 
mon law, without danger of imbruing men's hands in innocent 
blood, and the certainty of encouraging proud-heady men to 
slay others for vengeance, instead of bringing them to trial and 
punishtnent by the law. I t  is obvious that these observations 
apply with equal force to an alleged rape, or an attempt to 
commit a rape on the wife at a past time; and this case fur- 
nishes a forcible illnstration of the extreme hazard of extenu- 
ating the offense of taking the life of a fellow man, upon informa- 
tion. The wife of the prisoner made no complaint to hit11 on 
his arrival at home, that the deceased had assaulted her or in- 
sulted her; but, on the contrary, the deceased mas entertain- 
ed by them both that night in friendship, and the prisoner and 
the deceased hunted together next n~orning by theinselves- 
thus rende.iing the imputed act extremel~r improbable. Yet, 
i t  is assumed by the prisoner, that upon hearing from his son, 
who was just of an age to be a competent witness, that the 
deceased had misbehaved towards his mother, he might, with- 
o11t regard to the improbability of the accusation as known to 
himself, and without making any enquiry of his wife, proceed 
to the residence of the deceased and shoot him down, and that 
he wonld not be guilty of murder. Such a position is alto- 
gether inadmissible. The Court is therefore of opinion, that 
the evidence mas not admissible for the purpose for wliich i t  
was offered '? 

I t  was further argued that i t  onght to have been received 
for the pnrpose of snstaining the credit of Margaret Porter, 
and impeaching that of Elizabeth Holt. Although it- did not 
relate to the matter on which the two witnesses were at points, 
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that is the narrative by IIolt of tlie circumstances attending 
the killing, yet i t  must be admitted to have at least a remote 
relevancy to the credit of those persons, inasmuch as the pro- 
bability that Elizabeth IIolt made the statement to Pnrter de- 
posed to by the latter, wonld be increased by showing that 
in point of fact, those circumstances really existed, of which 
the prisoner complained to the deceased during the alterca- 
tion according to the alleged narrative of Holt to Porter.- 
But the Court is of opinion, nevertheless, that the prisoner is 
riot entitled to a vewire de'novo on that ground. The evidence 
was not offered for that purpose. A t  least, nothing of the 
kind is to be collected from the bill of exceptions. Connsel 
are bound to state the evidence they propose to offer, and its 
purpose ; else it is impossible that the Court, a stranger to the 
case, can see its relevancy, or properly restrict counsel in their 
remarks on it to inflnencc the jury as to its eflect; and when 
evidence is offered for the general purpose of affecting the de- 
gree of a homicide wllicli is ir1.elevarit to that point, and is for 
that reason rejected, there is no error in rejecting it general- 
ly, dtliongh it may be competent for a more restricted pur- 
pose, unless the party ask its reception for that purpose, and 
that only. For in no other way can a court know that tlie 
party desires it, or wonld be willing to rely on it, or that i t  
~hould  be given for that particular purpose. For example, in 
the case before us, it might well be doubted wliether the pris- 
oner would gain any advantage from the evidence, merely as 
affecting the credit of the two witnesses. While on tho other 
hand, if believed, i t  n~igllt sustain, in the manner already 

10118 mentioned, the credit of Porter in deposing to the declar t' 
of Elizabeth IIolt, yet, on the other, taken in en~mection with 
the age of the son, mid the silence of the wife as to the alleg- 
ed wrong to her, and also the silence of the witness himself to 
his father on his getting home, and d~lr ing the night, and the 
friendly entertainment of the deceased by all the i t  
might Lave laid the ground of a serious suspicion that tho 
whde story wa8 the fabrication of afterthought, and that those 
ttwiyyung persons were made the instrmments for unjustly de- 
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stroying the credit and character of Elizabeth Rolt. Of 
course, the Court will not be understood as making that i m p -  
tation. It is alluded to for the pnrpose, only, of showing that 
i t  was not for the Court, at the trial, to receive the evidence 
for a restricted pnrpose, when i t  was not offered for snch pur- 
pose, and when it is plain that the prisoner might rather give 
up the evidence restricted to that purpose, than risk its recoil. 
To allow him the benefit, of it upon a motion for a venire de 
novo, would be but little short of inviting counsel, instead of 
getting a fair trial for the accused, to lay traps for the presid- 
ing Judge, and beguile him into them. 

There is no error, and this must be certified to the Superior 
Court of Halifax. 

PER CURIAM, Judgment affirmed. 

CALTERN C. CANNON v. JOSEPH W. NOWELL and wif .  

Heirs take by positive law where the ancestor dies intestate, and the course 
of descents cannot be altered by words excluding particular heirs, or by 
any agreement of parties. 

PETITION for partition of land, descended to the petitioner 
and his sister, Harriet, the ferne defendant, tried before SAUN- 
DERS, J., at  the last Superior Court of Chowan. 

By the petition, and a supplemental petition, and the an- 
swer and exhibits, the following case is made : In October, 
1849, Joseph Cannon, the father of the plaintiff, conveyed to 
the plaintiff, in consideration of natural love, a tract of land, 
containing seventy-five acres, in fee simple. The deed con- 
tained the following clause : " Moreover, in consideration of 
this gift of land, the said Caltern C. Cannon is not to have, or 
be entitled to, any more of the land of his aforesaid father, 
unless the same should be given to him by deed, will, or oth- 
e r  conveyance by his aforesaid father." I n  1855, the father 



J U N E  TERM, 1859. 437 

Cannon v. Nowell. 

conveyed to his daughter, the defendant Harriet, another 
tract of land, containing seventy-five acres, in fee simple, in 
consicleration of natural love ; and in 1857, he made a con- 
veyance for anotlier piece of land of ten acres, in fee, in con- 
siderntion of natural love. In June, 1858, tlie father died in- 
testate seized of a tract of land, containing two hundred and 
four acres, and leaving a widow and the two children, who 
are the parties to this suit, and another son, Stephen G. Can- 
non; a'nd the latter afterwards died intestate and without issue. 
Tlie petitioner submits to bring into liotclipot, both of the tracts 
conveyed to tlie plaintiff at their ralne wlien conveyed, and 
insists that the defendants shall, in like manner, bring into 
hotchpot tlie land conveyed to the defendant, IIarriet ; and 
subject thereto, it prays for partition of the land descended, 
so as to assign to tlie 1)laintiK antl the defendants one moiety 
thereof in point of ralne. Tlie defendants, on the other hand, 
insist that tlie plaintiff is excluded from taking any part of 
the descended land, by force of the recited clause in tlie deed 
of 1849. I n  the Superior Court, the partition was decreed 
according to the prayer of the petition, and coni~nissioners 
appointed to lr~ake it, with directions to value the lands con- 
vejed to tlie respective parties by the fd i e r ,  as aclvancelnents 
as of tlie dates of the conveyances, and to charge the value 
thereof, to tlie respective donees, as parts of his or her equal 
moiety of tlie wliole. From that decree, the defendants ap- 
pealed. 

Winston, Jr., for tlie plaintiff. 
Jordan and TVm. A. Hoore, hi- the defendants. 

RUFFIN, J. The opinion of tlie Court caincides with that 
of his Honor. Heirs take by positive law wlien the ancestor 
dies intestate, and the course of descents cannot be altered by 
words excluding particular heirs, or by any agreement of 
parties. Slippose the father to have had no other child at his 
death but the plaintiff; being the sole heir, he must have ta- 
keu the whole of the descended land m rtec~sitate.  There 
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mnst, therefore, be n clisposition to another, so as to break the 
descent, otherwise the land descends, and, of conrse, i t  de- 
scends according to law ; that is, in this case, to the heirs in 
general, subject to the provision for bringing adra~rcernents 
into hotcllpot. That xias decreed in this case, arid the de- 
cree must be atfirmed with costs in this Court. 

This opinion will be certified to the Superior Conrt, to the 
end that further proceedings may be had there for executing 
tho decree. 

WILLIAM D. EBORN, Adm'r., v. JOSEPH WALDO el  at. 

In an action of Replevin, the Act, Kev. Code, chap. 08, sec. 3, directs that, 
wl~cre  a SIHVC, takcn u d c r  the process, has been delivered to the plainti& 
and he fails t o  recover, cithrr hy being nwsaited, or by a verdict's being 
rendered against 11io1, there sltall be an enquiry of the value of the pro- 
perty and of the clamapes for clctention, and it was ITe7d to make no dlf- 
ferenw whctllcr a nonsuit was ordered, because t11el.e was no caption, or 
because p p c r t y ,  out of the defendant. mas not proycd. 

ACTION of IIEPLKYIN, tried before DICK, J., at' the Spring 
Term, 1859, of Martin Superior Court. 

The action is Replevin on the statute, for n slave, which 
was delivered by the sheriff to tlie plaintiff. The defendants 
pleaded the general issue, and property in the defendants, 
and, on the trial, the plaintiff was nonsuited. The defendants 
then moved tlie Court to direct an enquiry of the value of tlie 
slave, and the damages sustained by tlien~ by tlie plaintiff's 
detention of the slave, but the Court refusecl and gave judg- 
ment against tlie plaintiff for the costs, and the defendants 
nppealed. 

Fi.ltston, Jr., and DonneZl, for the plain tiff. 
Rodman and Jmhins, .far the defendants. 
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RUFFIN, J. The decision in the Buperior Court would for- 
merly have been right; Payzel l  v. Ilampton, 10 Ire. Rep. 
468. Bnt this action was brought in June, 1857, and the Act 
of 1854, Rev. Code, cli. 98, sec. 3, altered the law entirely, 
and no doubt advisedly, to meet the difficulty which was felt 
in tlie case mentioned. It enacts that when the property shall 
have been delivered to the plaintiff, and he shall fail to re- 
cover by being nonsuited, or a verdict for the defendant, 
there shall be an enqniry of the value of the property and of 
the damages by his detention, and judgment on the plaintiff's 
bond, to be discharged by the surrender of the property and 
payment of the damages aild costs. Thus a verdict against 
the plaintiff, and a nonsuit, are put on the same footing. Each 
is made conclusive, to the extent, at least, of the defendant's 
right to a return of the property and to damages for the de- 
tention during tho pendency of the action in which the plain- 
tiff failed. How far tlie right of property may be concluded 
~vlrhen there is a nonsuit, is not a question in this case. But 
to the extent mentioned, the enactment is express and posi- 
tive, and one is at a loss to conjecture why the enqniry was 
reh~sed here. I t  has been suggested that it may have been 
becanse the nonsuit was on the ground, that the plaintiff fail- 
ed on the defendants' plea of eon cepit. I t  is not perceived 
how that could affect the question. Supposing the " general 
issue" to rnean ?&on cepit, and not considering how far the act 
may affect the forms of pleading in the action when brought 
on the statute, and, admitting the plea not to have been 
immaterial, but a pyoper plea here, still, the ground of the 
nonsuit does not appear, and it cannot be inferred that i t  mas 
not upon the inability of the plaintiff to show the property 
out of the defendants. Bnt, even if it were as suggested, i t  
is still to be remembered that the act makes the nonsuit con- 
clusive, to the extent mentioned, whatever may be the ground 
on which the plaintiff was nonsuited. Well it may be so, in 
most cases, at least, since, by a contrary construction, a defend- 
ant, who happened to be unable to give bond to perform the 
final judgment, wonld be deprived of his property, simply by 
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the b~inging of a groundless action-never prosecuted, and 
be without redress, either in respect to a return, or to the loss 
of enjoyment. Hence, the law meant that any person, who 
uses this action, and gets possession under it, should be very 
sure of being able to inaintain i t  at all events, as a means, and 
the only weans of preventing very great abuses of process by 
which possession is taken from one person and given to an- 
other, without determining the right, in a case in which trorer 
or detinue would have been the proper remedy at  con~mon 
law. 

The judgment must, therefore, be reversed Bnd a proce- 
dendo awarded, requiring the enquiry to be made as asked 
by the defendants. 

PER CURIAM. Judgment reversed. 

W. D. OSBORNE v. A. D. TOOMER and F. S. DAVIS.  

$he extreme sickness of the principal in an insolvent bond, and the the sick- 
ness of the surety, whereby they were both unable to attend the Court to 
which the bond was returnable; furnishes no reason why a judgment ren- 
dered against them on such failure, should be set aside as being void. 

Clerks, dnring the term of court, can only make short minutes from which 
they must make out their more formal record out of term time, and they 
are at fiberty to put all orders and judgments in proper form. 

THIS was a RULE on the plaintiff to vacate a jndgment, and 
set aside an execution thereon, heard before CALDWELL, J., at 
the  last Fall Term of Guilford Superior Conrt. 

The facts were, that the plaintiff recovered a judgment 
against Toomer, in the Superior Court of Gnilford, on t v h i c ~  
h e  sued out a ca. sa., returnable to the term of that Court, 
Iwld in the autumn of 1858. On being ar~*ested, Toomes en- 
tered into bond in  the usual form, for his appearance ab the 
.return of tha writ, and D.rtvta executed the b ~ a d  as his EUWP 
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ty. The ca. sa. and bond were duly returned on Tuesdny of 
the term ; the plaintiff's attorney had Toomer, called, and, np- 
on his failing to appear, his default was recorded; but the 
gentleman of the bar who ap1)eared for Toonler in the suit 
suggested that he had received information by letter that lie 
was 1)revented by sickness from attending, and requested that 
no judgment shonld be entered on the bond, saying that he 
expected to be able to establish the fact, before the end of the 
term, and, therenpon tlie judgment was deferred, an6 the 
counsel for tlie plaintiff agreed, that if the fact should be es- 
tablished, he would not pmy judgment at  that term. On Fri- 
day followi~~g, the counsel for the plaintiff, after having Toom- 
er again called, had his default entered, and nothing further 
being said of his sickness, lie then moved tlie Court for judg- 
ment against tlie principal and the surety, arid the Court or- 
dered it accordingly, and then the attorney for the plaintiff 
remarked that he had drawn up the judgment formallj, and 
he then delivered tlie paper to the clerk in open Court, and 
told him that it was the form of the jndgmeut. The clerk 
made an entry in his minutes i n  these wcrds: "W. D. Os- 
borne and A. D. Toorner: the defendant in this case, A. D. 
Toomer, being soleninly called, fails to appear: judgment of 
the Conrt is rendered for the debt and costs." But finding tlie 
paper in January following,(the paper which had been given to 
him by the attorney, and which he had forgotten,) in making n p  
the records of that term, he entered it in tlie record of that case 
as the judgrcent. The record, as thus made up, after stating 
that Toomer was called and failed to appear, purports to be a 
judg~nent against him aiid Frederick S. Davis, the surety in  
the bond for his appearance, for the sum of $1418 60, the pen- 
alty of said bond, to be discharged by the payment of 8709.30 
with interest on $589.82, from tile 26th of October, 1857, nn- 
ti1 paid, and the costs of the suit; which accords with the 
debt, damages and costs set forth in the execution. 

On the part of Davis, i t  was also established by nncontm- 
dicted affidavits, that during the whole of the term of Guil- 
ford Canrt, (which was the last week in October, 1858,) the 
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debtor, Toonier, was extremely ill in Chatham county, where 
lie resided, and tliat lie could not go, nor be carried to the 
Conrt, and that he died of that illness in the sncceeding montli 
of Kovelnher, and died insolvent, and, indeed, witl~ont any 
~ ~ r o f w t y ,  and that, also, the surety, Davis, was so sick during 
the Court, that 11e was confined to liis home in Chathatn, and 
could riot have xtte~lcled the court without n~uch  danger. 

Tile plaintiff sued out a j e r i  fnciccs on the jndgrnent in 1858, 
and the rule obtained, was to  set aside the execution, and va- 
cate the judgment. 

The presiding Judge was of opinion that the judgment had 
not been take11 according to tlle course of tlie courts, and 
therefore made the rule absolute. 

The plaintiff prayed an appeal, wliicll was granted; the 
Court at  the same time, directing that tlie afidavits respecting 
tlie sicliness of the parties, sliould be sent to this Conrt, as a 
part of the case. 

i?.lLean and &forehead, for the plaintiff. 
Fowle, for tlie defendant. 

BURFIX, J. His Honor was, probably, somewhat moved bg 
the hardship of the case, on the other point, in forming his 
opinion on the point decided, and v e  might be inclined to  fol- 
low liis example, if i t  colrld be done witliont danger of a gen- 
eral n~isc11ief. The j udgrnent was, certainly, regularly given ; 
for the statute directs, in  case of the debtor's failure to appear 
at the first term, that j~ldgment shall be rendered instanter 
u p n  the bond returned, against the principal and sureties, to 
be discharged upon the payment of tlie debt and costs; and 
here tlie jndgment mas given by t l ~ e  Conrt after the debtor 
was dilly called for the second time, and his default recorded. 
I t  is not what is called an ofice ji~dgnient only, bnt was tliat 
of tlie Judge I~iinself; and, even if i t  were erroneous, it could 
not be corrected in this manner. But i t  was not erroneous, M 
it  accords wit11 the express words of the statute. Perliaps his 
Honor rnay haye considered the subsequent more formal en+ 
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try of the j ~ ~ d g r i ~ e n t  by the clerk, in ~ n a k i n g  up tlie record out 
of tclm time, irregular and improper. That, I~owevcr, is hard- 
l y  probable, as that is tlie universal course, and necessarily so. 
During term, [lie clerk can only rniilie short m i ~ i ~ ~ t c s ,  :uid in 
l n a k i ~ ~ g  np the record, he is at l i b e l - t ~  to put the orders and 
judgu~ents  into proper f ' o ~ ~ n ,  aucl supposing the clerk to coin- 
Init a ~nisprisori in ni:lltil~g u p  the i.ecord, t l ~ a t  would be no 
ground f i r  vacilting the jndglnent, but, on tlie c o n t r a r ~ ,  i t  
would a a t l ~ o ~ k e  the otlier side to ask R ~ o l ~ ~ ~ x t i o r ~  of' the i-ecord, 
so as to make i t  consistel~t with, :mtl s ~ ~ y p o r t  the actual deci- 
sion made by the Court, of whicl~, in this e:w, tliere cimnot 
be a doubt. The Jndge, in fbct, gave the jndg~nent  on t l ~ e  
I)ond, aud in the state in wl~icli the case t l ~ e ~ i  ~vns, the oiily 
one which he could Imve lan.f'~~lly given. I t  may be reversed, 
if erroneous, but there is no  1)ower to vacate it. 

There was no decision o11 the qtlier point, and, tllercfore, i t  
i t  is not, strictl? speaking, brongl~t up by the a l q m l ;  t l~o~ig l l  
a p l m ~ w t l y ,  his I I o n o ~  iritei~dcd it sl~oald be. The Court, I~as ,  
however, c(midered it at  the instance of t l ~ e  conlisel, and, in 
order to satitf) the parties i t  is ~vel l  to express the ol)inion 
that has been formed. IIowever I1al.d the case mng be, the 
Court does not perceive any ground on \ r l ~ i c l ~  the surety can 
be relieved. The insolvency of the principal debtor fnrnish- 
cs none, no], his death, since tlie judg~nent.  The extreme sick- 
ness of tllc principal at tlie time, would have cxcnsc?d his non- 
appearance, and entitled him and his sn re t j  to a continnance 
under the 10th section of the sfatnte, if thnt had appeared 
to t11e Court. 13ut that was not made to appear, and, there- 
fore, the Court conld uot properly I ~ a r e  continned i t .  That was 
the fi~ult  of the party; for, a l t l~o~lgh  the sickness riiiglit have 
excused the debtor for not appearing, and the surety for not 
bringing him in, j e t  i t  farnislied no wason for not nppei~r i l~g 
by attorney, and sliowing by witnesses their inability to at-  
tend in person. They might, in that nlannel~, have s l~own 
their right to a continuance, and having failed in that there is  
now, no help for them. I11 the nature of things, tlie personal 
appearance of the debtor, was known to be requisite, and that, 
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on his default, judgment must go against them, unless the de- 
f'ault was duly accounted for, so as to prevent the judgment; 
and it  is the misfortune of the parties, that they did not account 
for it i n  apt time. 

The decision of the Superior Court is erroneous, and is re- 
versed, arid a procedelzdo mnst be awarded,-that the rule 
be discharged, and that the plaintiff may have execution on 
his j ndgment. 

PER CURIAM, Judgment reversed. 

State to the use of JOIIN G. GULLEY, Chirman of Common Schools. v. 
JOHN H. DANIEL et al. 

The Act of 1854, (Rev. Code, ch. 66,) on the snbjcct of common schools, did 
not repeal the provisions of the acts of 1844 and 1848, prescribing the ap- 
pointment of a chairman of the Board of Superintendents, and the tenure 
and extent of his office. I t  mas Held, therefore, that, where a chairman 
gave his bond in January, 1855, and continued in office without any new 
appointment nntil April, 1857, (when a successor was appointed,) he add 
his snreties were liable on such bond for an unexpended balance of school 
money in his hands in 1857. 

MOTION for judgment against the chairman of the board of 
superintendents of common scliools and his sureties on his 
official bond, tried before CALDWELL, J., at the Fit11 Term, 
1858, of Jol~nston Superior Court. 

The defendant, Daniel, having been chairman of the board 
bf superintendents of common schools, for the county of J ~ h n -  
ston, the preceding year, without any rew appointment.in 
January, 1855, executed the bond' upon which this motion is 
predicated, with the other defendants as  his sureties, which js 
i x ~ t h e  penal sum of $7000, and is admitted to be in yrppe'r 
form. There was then in his hands, as chairman, an unex- 
pended balance of school money of $4628. 
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On the 3rd Monday in April, 1855, tliere was an nnexpend- 
ed balance of $4120,55. 

On 4th January, 1856, tliere was an unexpended balance 
of $4051,01. 

On the 3rd Monday of April, 1856, there was m  ine expend- 
ed balance of $3542,21. 

And on the appointment of another cliairman, 3rd ~ d n d a y  
of April, 1857, there was in liis hands an unexpended balance 
of $5483,65. 

After the appointment of the board at  November Term, 
1854, of Johnston County Court, there was no otlicr appoint- 
ment of a board until Fcbruary Term of that Conrt, in 1857, 
when another board was nppoir~tecl: wl~icli orgmiscd on 3rd 
Monday in April, 1857, and appointed another chairniun. 

There was no action of the board, wl~icli was appointed in 
1854, after the year 1855, and the dckndant, Daniel, was 
not reappointed, bnt continued to receive and disburse the 
echo01 moneys until 3rd Monday in April, 1857. These facts 
were agreed npon, ancl it was submitted to liis IIonor, wllcth- 
e r  the plaintifl'was entitled to recover, who being of opinion 
thereon that plaintiff was entitled, gave judgment for $7000, 
the penalty of the bond, to be discharged on the payment of 
$5483,65, with costs, from which the defendants appealed. 

Miller and Cantwell, for the plaintiff. 
B. F. Boore, for the defendants. 

BATTLE, J. We have no hesitation in declaring o m  con- 
currence in the opinion given by his Honor in the Court be- 
low, that the defendants were liahle for the snm of $5483,65, 
which is the amount for which the principal defendant was in 
default in  April, 1857. Tho question depends npon the proper 
construction of several acts of the General Assembly in reln- 
tion to common schools. 

By the second section of the act of 1844, ch. 36, i t  is made 
the duty of the county courts " at  the term next preceding the 
1st Monday of October, in each and every year," to appoint 
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not less than fivc nor more than ten superintendents of com- 
mon scliools, who shall hold tllcir appointments for one year 
and until others are choscn, ancl by the liest snccceding sec- 
tion, that the terms of their officc shall commence on tho first 
Monday of October; the clay after which, they sliall assemble 
a t  the clerk's office ancl elcct one of their nntnber chairman. 
After provicling, in previous sections, for the payment of cer- 
tain moneys into the liancls of the chairnian of the board of 
superintendents of common schools, and prescribing liis du- 
ties in relation thercto, the 25tfi section directs the county 
court of each county to require the chairman, before he en- 
ters ripon tlic duties of his oficc, to give bond with good a r ~ d  
sufficient security in snch sum as rnay be deemcd reasonable 
and adequate, conditioned for tlie fhitllful application of the 
f~lnds that may come to his hands and the disclialge of all his 
duties ; wliicli bond s l d l  be payable to tlie State of North 
Carolina, and sl~all  be approvcil and received by a majority 
of the snperintendents, and shall be filed by them with tho 
clerk of the cout~ty court. Tlle act of' 1848, ell. 05, in section 
Ist, alters tlie time of the election of tlie superintendents to 
the term of the several connty courts, held next preceding the 
first day of January, ancl malies their office commence on tlrat 
day, to " continue f'or onc year and until others shall l iare  
been appointed and entered npon their office." The second 
section directs that tlie snperintendents sliall meet on the first 
Tliursday in Jannary " and elect one of their nnmber chair- 
man, and also appoint t h e e  committee-men in and for eaoh 
school district i n  t l~eir county, whose ofice sllall likewise be- 
gin and end at the time and in the manner prescribed in  tho 
case of superiritcndents." It was under the provisinns of the 
above recited acts of 1844 and 1848, that the defendant Dan- 
iel was appointed chairtnan of the board of superintendents 
of comnion schools for the county of Johnston, in January, 
1855, and gave tlie bond npon wliich tho present proceeding 
mas instituted. As by express provision of the 2hd section af 
the act of 1848, ch. 95, his ofice was to continue for one yem 
and until another sllolllcl be appointed and enter npm his 
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oftice, i t  is manifest that he and his sureties continued to be 
liable, upon his bond, until his successor was elected in April, 
1857, mless that liability was destroyed or removed by some 
other act of the General Assembly. The counsel for the cle- 
fendants, contends that it was taken away by the act of 1854, 
which forms the GGth chapter of the Revised Code, and which, 
by force of the 121st chapter and 1st sectioh of that Code, went 
into operation some time in the spring of 1855. The courisel 
argnee, that when the last act took effect it repealed all the 
former statutes relating to the subject of common schools ; that 
the office held by the principal defendant, Daniel, of chair- 
man of the board of superintendents, was thereby vacated ; that 
his bond was no longer of any validity, and that his sureties 
were discharged from any further liability npon it. W e  do 
not admit the force of the argument. On the contrary, we 
think the ot~jections to i t  are unanswerable. If the Act of 
1854, (mhicli, with a few exceptions, was to go into operation 
prior to the time prescribed for tlie Revised Code,) were em- 
braced, as to its repeal, in the second section of the 121st of 
the Revised Code above referred to, then tlie vacation of the 
office, held by the principal defendant, Daniel, was expressly 
prcventecl by the 7th section of the same chapter, wl~ich en- 
acts as follows : " All persons who at the time, when tlie said 
repeal shall take effect, shall hold any ofice under any of the 
acts hereby repealed, shall continue to hold the same accold- 
ing to the tenure thereof, except those offices which may have 
been abolished, and those as to wliicli a different provision 
shall have been rmde by the Revised Code." Sow,  it will 
be seen that the chairman of the board of superintendents of 
the common schools, is not abolished by the act of 1854, nor 
any change made in it, except as to the time when the super- 
intendents and their chairman shall be elected and the term of 
their office begin. See Revised Code, cli. 66, sectiorls 27, 88, 
and 29. If the act of 1884, were not embraced in the repeal- 
ing section of the 121st chapter of the TIevisecl Code mention- 
ed above, but were left to o p e r a t e , p o p ~ b  vigo~e, an implied 
repeal of the former acts on the subject of common schoola 
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then, as i t  has no repealing clause, it operated a repeal only 
so far as it was inconsistent with the former acts, and there is 
no incompatibility between the provisions of the acts of 1844, 
1848 and 1854, in relation to the election of superintendent8 
and their chairman, except as to the tirne of eIection and the 
commencement of their term of office. The tenure of their 
offices, to wit, for one year, and thereafter, until the appoint- 
ment and entering into office of theirsnccessors, is the same in 
d l  the acts, and there is, therefore, nothing in the last act of 
1834, to prevent the continuance in office of the chaiman, 
elected under the former acts, until a successor was appointed 
nnder the latter ; so qzmmmque uia data, the principal defend- 
ant, Daniel, and his sureties, mere bound for his official acts 
under the bond given on his election in January, 1855, nntil 
his successor was appointed and entered upon his office iu 
April, 1857. 

PER CURIAM, Judgment affirmed. 

STATE v. JOHN HARRIS. 

A license granted by a county court to a free person of color to carry a gun 
on his own land, does not protect him from the penalties of the act of As- 
sembly, Rev. Code, ch. 107, sec. 66, for carrying such gun off of his own 
land. 

INDICTXENT against the defendant, a free person of color for 
carryiug fire-arms, tried before SHEPHERD, J., at  the last 
Spring Term of Craven Superior Court. 

It was admitted that the defendant is a free negro, and it 
mas admitted on the part of the State that the defendant hail 
n license from the County Court of Craven "to keep about-his 
person, and to carry on his own land a shot-gun." 

A t  the time the offense was alleged to have been commit-- 
ted, it wae admitted that the defendant, in company with. eer- 
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tain white persons, went a hunting, and carried his gun off of 
his own land. His Honor was of opinion, upon a case agreed, 
that the County Court had no power to limit the license, and 
therefore, that the defendant was not guilty. Judgment was 
rendered for the defendant, a d  the State appealed. 

Attorney General, for the State. 
J. It: B ryan  and Green, for the defendant. 

BATTLE, J. TQe differ fioni the opinion expressed by his 
IIonor, t h ~ t  the county court could not limit the license which 
i t  is authorised by the 66th section of the 107th chapter of the 
Revised Code, to grant to a free negro, to enable him to 
carry a gun, &c., about his person, or keep it in his house. The 
authority to grant the greater privilege, must, F e  think, ne- 
cessarily include the power to grant the less, provided the ap- 
plicant be willing to accept it. I n  many cases, the county 
court might think it a very prudent precaution to limit the 
carv ing  of arnts to the lands of the free negro, and we can- 
not discover any thing, either in the language or spirit of the 
act to prevent the restriction from being imposed. Indeed, 
the allowance of i t  will oftentimes operate in favor of the free 
negroes, who may thus be enabled to keep a gun, kc., for kill- 
ing game on their own land, or for protecting their own pre- 
mises, when they could not obtain a license extending to them 
greater p~ivileges. 

Bnt if we were wrong in this, it might we1  be deubtec8 
whether the restricted license could be held to be a more ex- 
tensive one than the County Court intended to grant. I t  
would rather, as it seems to us, be void, as not coming within 
the authority conferred by the act upon the Court. W e  do 
not put o m  decision, however, upon this point, as we think 
the other decidedly against the defendant. This must be cer- 
tified to the Court below, t~ the end that the j~~clgment be re- 
versed. 

PER CTJRIA.~, Judgment reversed. 
12 
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SORN'MORRISON v. NEILL McNEILL. 

The act of 180$ Rev. Code, chapter 50, sec. 7, was never intended to bring 
in one who holds adversely to the debtor, and compel him to make a dec- 
laration of his title, in order to found an issue on it, to try whether it is his 
property, or that of the debtor. 
h order to bring a party within the scope of the act of 1806, it must appear 

that he is coni~ected with, or holds under the title of the fraudulent alienee 
and in secret trust. 

SCIRE FACIAS, suggesting a fraudulent trust in property? tried 
before H ~ A T H ,  J.: at the last Spring Term of Moore Superiar 
Court. 

In October, 1854, the plaintiff recovered judgment against 
Dugald McDugald, on a bond given in 1853 for $900, and, 
after making the affidavit required by the statute, the plaintiff, 
in March, 1855, sued out this scire facias against Neill Mc- 
Neill, to charge him with the debt, by reason of property held 
by him under conveyances made to him by McDugald, with 
intent to defeat the creditors of McDugald, or of property or 
effects held by him, McNeill, upon secret trust for McDu- 
gald. 

McNeill appeared and answered on oath, denying that he then, 
or at any time, held any property under a conveyance from Mc- 
Dugald, or any effects upon delivery from him, or otherwise 
npon any trust for him. The answer stated, among other 
things, that he, McNeill, in the year, 1854, purchased from 
Yaogaret HcDugald, a certain negro woman and three chil- 
dren at the price of $2,400, paid in a certain mode stated. 

Under the direction of the Court, an issue was made up 
whether the defendant Neill McNeill has the sum of $3000, 
or any other sum, as the proceeds of a slave named Nancyj 
and her three children, the property of Dugald McDugald, 
which he holds in secret trust, and for the use of the said Du- 
gald McDugald ; and the jury found affirmatively thereon, 
and judgment was rendered against McNeill for, the amount 
of the judgment against McDugald, and the defendant, Me 
Neill, appealed. 
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On the trial, evidence was given on the part of the plaintiff, 
that in lEP4, McDugald was the owner of the slaves Nancy, &c., 
and that they remained in his possession up to the antumn of 
1854, and that they were carried to South Carolina by one 
John McNeill, and left at the house of one Pegues, and that 
afterwards, but at what time, is not stated, the defendant, Neil1 
McNeill, took the slaves and sold them. 

The defendant then gave in evidence a bill of sale for Nan- 
cy and a child, from McDugald to one Jo11n McNeill, dated 
September 25tl1, 1845, expressed to be for the consideration of 
$500, and also, a bill of sale for the same negroes on the same 
consideration from the said John McNeill to Rebecca McDu- 
gald, infant clanghter of Dngald, dated September %th, 1845. 
H e  then produced the said Dugald McDugald as a witness, 
who cleposed, that in September, 1545, he owed John McNeill 
a debt, and in payment thereof, he sold to him this family of 
negroes, and conveyed them by the hill of sale of that date ; 
that it was an absolute sale, but that nevertheless, his under- 
standing was, that if he would pay tlie money to McNeill, who 
was his wife's brother, he would reconvey the slaves to the 
witness; that two or three ~r~onths  afterwards, he paid NcNeill 
the money, and, at  his instance, McNeill then made the bill of 
sale to hisdaughter, Rebecca, and that neither at that time, or 
a t  any time after 1842, did he owe a debt i n  the world, ex- 
cept that to McNeill; that his reason for having tlie convey- 
ance made to his danghter, was that the negroes came by his 
wife, and lie wished them secured to her clnughter; and that 
Rebecca had lived with him ever since the deed, and the ne- 
groes were regarded and held as her property. 

The defendant also produced tlie said John NcNeill as a 
witness, and he deposed that, in 1845, Dugnld McDugald 
owed him, as tlie administrator of his father, a debt of $265 
or 365, he could not recollect which-for equality, in the di- 
vision of the estate, and as McDugald had once failed, he  re- 
quired payment in money or negroes; and that McDugald 
then sold him that family of negroes in pqmen t  of his debt ; 
that the sale was absolute, and he was not, in any way, bound 
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to ,reconvey the slaves. H e  did intend, however, that if Me- 
Dugald should pay t11e amount allowed for the negroes, 
to convey them back, and he probably so mentioned to Mc- 
Dngald, but it formed no part of tlle consideration or contract, 
and he conld convey back or not as he pleased; that, about 
three nionths afterwards, McDugald paid the price in money, 
and other property, and requested him to convey the slaves 
to his daughter, Itebecca, and he did so, dating the deed even 
with that made to himself, supposing that to be right. 1t was 
intended that, the title of Rebecca should be absolute, arid 
without any condition whatever, and that he did not know, 
that at  that time, McD~igald owed any debt. 

For the purpose of sliowing that the deed from McDngald 
to McNeill, was fraudulent, the plaintiff gave in evidence 
a bond for about $100, which McDugald gave to one Tvson in 
1846, and paid in 1848. 

There was no evidence that McDugald contracted or owed 
any other debt from IS42 to 1853, at which latter time be 
gave the bond on whicli this judgrnent was rendered. 

Tlie counsel for the defendant insisted, that, if the jury be- 
lieved D. McDugald was not indebted when he made the 
deed, in 1846, and that up to 1853, he had contracted but the 
one debt to Tyson, and paid that in  1848, his bill of sale to 
John McNeill, was not frandulent as against his creditors, but 
was valid to convey the slaves; and that as the deed from 
McDugald to John NcNeill, was absolnte on its face, and was 
intended so to be, if the witnesses were believed, that also pass- 
ed the slaves; and that, ml~ether that deed were valid or not, 
yet the bill of sale from McNeill to Rebecca, being absolute 
in its terms, and there being no evidence of any intention that 
her title should not be absolute, would, with the possession by 
her under it, vest the title in her against the world. 

His Honor instructed the jury that the case turned upon 
the validity of the deed from McDngald to John McNell. If 
that was intended as a security for the payment of money, 
and not as  an absolute sale, then i t  passed no title. bat the ti- 
tle would still be in McDugald; and if they should be of that 
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opinion upon the evidence, then they should find tliat the de- 
fendant had in his hands effects with wlii'ch to satisfy the plain- 
tiff's debt-that being tile issue they mere empanelled to tryy. 

Person, Strange and Ilnz~ghton, for tlie plaintiff. 
ReZZzj and Neill i lZcGy,  for the defendant. 

RUWIN, J. .The Court does not concur in the opinion held 
by his IIonor, as to the point on which the controversy turns. 
W e  are not prepared to say that a pnrc11:tser for value from 
Johu McNeill, with the concurrence of McDngald, woi~lcl not 
hare  a good title, altlio~~gli the dccd between these persons 
was intended as a sccnrity for n~oncy, and tliat was not ex- 
pressed in it, and so it  could not bc registered as a rnortgige, 
which me suppose to be the gronnd of the position talcen a t  
the trial. If tlie purchaser wonld get the title, so would a do- 
nee, if the tra~isnction wcrc, in other respects, bona$d~; for 
so far as McNeill TKIS a trustee for McDngald, it was his du- 
ty to convey as ordered by his wstu?: que trust. But it is not 
deemed necessary to express an opinion on that point, either 
way, since the Conrt holds that in a 1,roceeding of this kind, 
i t  is essential to cliargit~g tlie defendant, that tho plaintiff 
should est:tblish that the defendant holds ~ inder  a fraudulent 
conveyance from tile debtor in tlic judgment, or upon a de- 
livery on n secret trust for llini ill particular. It cannot bc 
that one who liolds adve~wl,y to t l ~ e  debtor, can be brought 
in by a scig*efucias, to make :I declaration of his title, in or- 
der to found an issue upon the question whether the property 
is in tlic Iidder, or in the debtor; or, that a debtor to the ori- 
ginal dcfelidant can be charged in that aray with the payment 
of tlie jntlginent debt. The act of 1806 nTas passed for no 
such purpose. It is entitled "An Act to secure creditors 
against fraudnlent and secret conveyances of property by in- 
solrent del>tors," and recites tile mischiefs to be frauds corn- 
mitted by persons making convejances upon some secret trust, 
or by persons concealing the property of insolvent debtors, SO 

as to enable them to avoid, or delay the payment of their just 
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debts; and then it  enacts, that, upon tlie affidavit prescribed, 
the plaintiff may have a .scire,facias against any person claim-, 
ing any estate nncler an alleged frandnlent conveyance by the 
debtor, of his property to avoid or delay the payment of his 
debts, or against any person chaiged i n  the affidavit wit11 con- 
cealing any money or other estate, for tlic nse of tlie debtor, or 
for.the pulpose ofena1)ling liirn to avoid or delay the p y m c n t  
of his debts, and tliat ulwn tlie apl)carnnce of the party scrved, 
1le sliall deelaro on oatll, whether 11e Ilolds, or is in possession 
of ally nioncy, goods or other estate nndcr any conveyance 
made by tlie defendant ulmn ariy sccl.ct trust, or any secret 
de l i vc !~ ,  to Iio!cI tlie qame to tlic use of tlie defendant, or any 
other pclwn, to enable l ~ i ~ n ,  the tlei'endant, to avoid the p:~y- 
rncnt of his just clcbts. It is then ~nanifest upon the ~ ~ a r t i c n -  
lar 1ang1iagc, and the whole structure of t l ~ c  :~ct, tll:tt the on- 
l y  case within its purview, is that of a scci,et trust between 
tlie debtor nncl t l ~ e  partg Lrougllt in by sl=i,z fi~cins, in respect 
to property claiij~cll 1 ) ~  the latter ~lncler a cortvcyttncc from the 
former, devised to tlef'm~itl his clditors,  or i n  respect to so~ne- 
thing deimait~d with Iiiln by the debtor, or some one fat* him, 
for the nse and benefit of the dchtor. The secret trust and 
f'ralld, are essential i n g ~ d i e n t s  of tlie case for which tlie act 
provides a rcrnc(ly. S111)l&ng then, that i11 this case, the de- 
fendant, XcScill ,  were cunnectotl with the dnngliter Itebecca. 
still t!~e f'~xudulerit cllaracter of' tlic convcjance to her ~runlcl 
1,c material to thc liability of this defendant; arid as to tlie 
~riatter of fraud, tlic evidence was stro~ig to sustain the case nn- 
der the provisions of the act of 1841). 1:11t tltc defendant is not 
connected, either in tile issue or the evidcncc, with the title of 
Rebecca, or indeed with Dngald JIcDugnId, as claiming un- 
der a conveyance from either, upon a secret trust, or as hold- 
ing upon ally delivery, for the w e  of the debtor, or to enahlo 
hirn to avoid the payment of his debts. The party states in 
his answer, that he holds upon a purchase from one Margaret 
McDugald, at  the price of $2.400, to, be applied to the yay- 
ment of certain debts of Dugald McDugald and herself, con. 
tracted in 1854, for which he was bound as surety, and tlirttit 
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was all applied in that tTay, and on that statement the plaintiff 
asked for no issue, and one was not directed. So, that on the 
record and the evidence, there is nothing to connect the de- 
fendant with the debtor Dugalcl McDugald, showing that the 
former claimed the negroes under a frandulent conveyance 
from the latter, or held the property, or the proceeds, npon 
trust to his use, which are the only gronnds upon which he 
can be charged in this action. 

PER CCRIAN, Judg~nent  reversed and a venire cle rtovo. 

THOXAS H. LANE v. ETHELDRED PHILLIPS. 

It was Held to be a good eround for discharging an overseer that he assum- 
ed to coiit,rol the slaves in his charge agaiust the Itnown ~ ~ i s h e s  and posi- 
tive commands of the owner. 

Where an overseer acts so badly as to compel his employer to dismiss him 
before the time is out, for which he contracted to serve, he is not entitled 
to recover anything for the services rendered previous to  such clischnrge. 

Where an overseer was discharged for sufficient cause, and the employer of- 
fered to pay him pro rata for the time he had served; which he refused to 
take, it forms no reason why he should recover the same afterwards. 

ACTION of ASSUMPSIT, tried before DICK, J., at the last Spring 
Term of Edgecombe Superior Court. 

The declaration was npon a special contract for wages due 
the plaintiff as an overseer, and upon the common counts. 

The plaintiff agreed to serve the defendant as an overseer 
on his farm in Edgecoinbe county, during the year 1856, and 
was to receive for his wages, for the year, $250. He contin- 
ued in service, until some time in June, when he was dis- 
charged by the defendant. The defendant offered to pay the 
plaintiffpro rata wages, up to the time of his discharge. Tho 
plaintiff refused to receive the money, and at the end of the 
year brought snit for the entire sum. The cause of the plain- 
tiff's discharge was, that he, the plaintiff, on a certain day, 
just before his discharge, directed several of the men slaves 
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to go to the farm of a neighbor and assist him about his wheat. 
While on their way they were seen by the defendant, who, 
on learning their business, ordered them back to their work, 
saying his crop was to:, much in the grass to allow it. The 
plaintiff coininnnded the slaves to go on as he had directed, 
and swore he would shoot them if they did not. The slaves 
did go on, and after they had been gone awhile, the defend- 
a n t  pursued and tnrned them back. After their return the 
plaintiff sent one or more of them to the neighbor, without 
the knowledge or consent of the owner. 

The Judge charged the jury, that if' they believed the evi- 
dence, the plaintiff was rightfully discharged, slid could not 
recover on the special contract; but tliat he was entitled to 
recover upon the common count, for the services rendered 
prior to his discharge, provided such services had been vdu- 
able to the defendant. The defendant excepted to the latter 
instruction. 

Verdict for the plaintiff. J udgmen t and appeal. 

Dwrtch, for the plaintiff. 
23. Ji: Noore, for the defendant. 

BATTLE, J. We fully concur with his Honor in the opin- 
ion, that the conduct of the plaintiff was a justification to the 
defendant in dismissing him from his service. I t  cannot, for 
a moment, be admitted that an overseer has a right to control 
the slaves, under his charge, against the known wishes, rnuch 
less the positive commands, of the owner. This is the iirst 
instance of such an assumption of authority, n,hich has, so fala 
a s  we are aware, come before the courts, and we approve tile 
rebuke so promptly given to i t  by his IIonor. in the Conrt 
below. 

Upon the other question we differ with his Honor. I lad 
the plaintiff wilfdly and withont excuse left the defendant's 
service, lie would, undoubtediy, both according to the princi. 
ples of the coni~non law, and by force of our statute, have 
forfeited his wages ; White  v. Brown, 2 Jones' Rep. 443 ; 
Revised Code, ch. 80. Is  it reasonable that he should be in 
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any better condition by acting so badly as to coinpel his em- 
ployer to dismiss him ? I t  would seem that ~ipon principle, 
he onght not to be allowed to take advantage of his own 
wrong. W e  find that tlie authorities are to that efrect. In, 
Sinitli on Master and Servant, 75, Law Lib. 104, ( ~ n .  y. 113,) 
i t  is said tlmt (' where a servant, whose wages are due period- 
ically, refuses to perform his part of the contract, and serve 
his master in  tlie manner coutracted for, or so condncts him- 
self that t l ~ e  master is justified in discliarging him witlwut 110- 

tice, he is not entitled to be paid any wages for that portion of 
time, dwing  wliicli he has served since the last periodcal pay- 
lnetit of wages ; that is to say, ii'a servant, wliose nvages are 
only due yearly, is riglltt'ally discharged l~efore the espiration 
of the year, he could recover notllii~g fhr selrices renclerecl 
previous to s w h  disclisrge." See also 2 Iient's Co111, 258- 
261 in the notes. 

Bnt it  is contended by the plaintiff's counsel, that the de- 
fendant waived his right to take advantage of the forfeiture, 
by his offer to yay the plnintifT for t l ~ e  time he had served. 
TJmt might be so, if the plaintiff had not refused to accept the 
sunl tendered. The tiefendant was willil~g to b u ~  his peace, 
and myhen tlie plaintifr declined to accept the terms, the par- 
ties were remitted to their original rights. The plaintiff Iii~n- 
self so understood it, f i r  be waited until the end of' the year, 
and tlleu sued npon :he special contract for the whole jear's 
salary. It mould be very 1i:trd and unjnst to permit the plain- 
tiff, after failing to show !]is riglit to recover upon tile special 
count, to mulct the def'elidant in the costs of tile suit by x re- 
covery on the co~n~uon  couut. If lie shouid be allowed, un- 
der any circumstances, to succeed in a clrtiii~ for the se~vices 
actnally rendered, i t  ought not to be until after a distinct 110- 
tice to the defendant, that he was ~r-illing to accept tile sum 
~rliic11 tlie latter l ~ a d  formerly tendered hiln. Upon that ques- 
tion, honrever, we neither give, nor inti~nate any opinion. 
For the error in the latter part of his Honor's charge, tlie 
judgment must be r e r e w d ,  and a uem're m v o  awarded. 

PEE CURISN, Judgiuent reversed. 
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STATE v. ELI CARROLL. 

Wherc one was in close custody for costs, and gave notice to the cIerk, of his 
intention to take the oath of insolvency, and the clerk appeared and 
tendered an issue of fraud, whereupon the proceedings were sent to the 
Superior Court, in which the costs had accrued, it mas Held that under the 
59111 chapter of the Revised Code, such issue was properly triable in that 
Court. 

TIIIS was a proceeding, under the insolverit law, sent to the 
Superior Court, CALDIVELL, J., presiding, from two justices of 
peace of Davidson county. 

The defendant was conricted of trading with a slave, and 
sentenced by the Superior Court of Davidson county, to '< one 
month's imprisonment, aild then be discharged according to 
law." On petition to t r o  justices, the defendant was brought 
before them to be discharged nuder the insolvent law. H e  
sho~ved 'chat he had remained one month in close custody ac- 
cording to the sentence of the said Superior Court, and after 
the expiration of that time, he had given to the clerk of the 
said Court twenty days notice of his intention to take the 
benefit of the act. I-Ie proposed to swear that he had no visi- 
ble plmperty, 'kc. The clerk of the Superior Court, in behalf 
of the State, objected, snggesting fraud and tendered an issue. 
The defendant joined in the issue, and gave bond for his ap- 
pearance at the nest Superior Court of Davidson, to which 
Court the proceedings M o r e  the justices were returned. 

His Tlonor was of opinion thnt the act made no provision 
for trying the issue in th,: S~pe r io r  Conrt, and ordered the 
proceedings to be dismissed, from which iVr. Solicitor Rufln, 
in  behalf of the State, appealed. 

Attorney Gs?ze~aL, for the State. 
~Vc lean ,  for the defendant. 

PEARSON, C. J. By the Revised Statutes, ch. 58, and the 
Revised Cpde, ch. 59, the several statutes relating to insolv- 
ent debtors are embodied into one statute, so as to form a sys- 
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tcm, and it is proper that its several sections should be so 
construed as to produce uniformity in the mode of proceed- 
ing in respect to tlie whole. This result, which would seem 
to be a necessary conseq~ence of the consolidation, is mani- 
festly contcmplnted in the 18th and 19th sections of the 59th 
chapter of thc lXeriscc1 Code, by which it is provided that no 
issne of fraud sl~all  be made up  and tried under the pl~ovisions 
of this chq~ter ,  unless the creditor shall suggest frnnd in wri- 
ting, on oath, spccifjing the particnlars, ckc. ; and no en. sn. 
shall issue unless the plaintiff shall lnalw affidavit in writing, 
R-c. Accoi~lingly, in Tliliitley v. Gnylold, 3 Jones' Eep. 286, 
it is decided that on motion for jtidgment, on a bond to keep 
the prison bonnds, if the dcf'cndant pleads matter of fact in 
pa&, lie is entitled to hare the issue tried by a jury ;  and in 
P t w ~ i s  P. &06i1zson, 4 Jones7 Rep. 96, it is decided that nyon 
tlie petition of a debtor, wlio is in close custoc7y, for his dis- 
clial.ge under the insolvent act, the creditor mnst suggest 
frand in writing, on oath, and the issue must be tried by a 
jury. In tlint case, the petition was made to the Gounty 
Coi~rt, but it might have been made, according to thc provi- 
sions of the statute, to a Jndge of the Snperior or Supreme 
Court, or to any two justicesof the peace of the coilnty in which 
110 was confined, and of course, the same proceedings beer] had. 
Consequently, that case is directly in point, and must govern 
this, altliongh here, tlle petition hnppened to bc made to two 
of tlie justices of the pence. 

The judgment of tlie Court below, disrnissing the proceed- 
ing, must be reversed, and this petition will be certified, and 
a writ of procededo issue. 

PER CURIAM, Judgment reversed. 
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Harry u. Graham. - 

JOHN B. HARRY v. WALTER C. GRAHAM. 

A .warmut to survcy n tract of land, which is not vacant, is void for the want 
of powcr, and of course, cannot justify an  entry and cutting switclles for 
tile purpose or malting a survcy. 

Rrnpass vi  el arml:F, and not case, is the proper remedy in such a case. 

A~JTION of TResrAss puam cZazcsur,z fregit, tried befbre his 
Honor, Judge SAUNDERS, at the Spring Term, 1855, of Cleave- 
land Superior Conrt. Pleas, general issue and jostification. 

There w:~s much controversy about the boundaries of vari- 
on6 tracts, owned by the plaintiff and defendant; bnt only 
that part indic:rted in the annexed diagram, is deemed perti- 
nent to the qnestion inade in this Conrt. The defendant jus- 
tified under the fdowiug wnrmnt of survey : 

" State of North Carolina." 
E 6  Willianl 11. Cabiniss, entry officer for claims of vacant lands 
in  tho county of Clearclnnd, to the surveyor of said connt.3-- 
glpeeting : 
" you are hereby colnmanded to lay off and survey for W. 

Cu G~.aharn, one hundred acres of land, on the waters of Buf- 
creek, adjoining lands of Hugh Borders, J r t n ~ e ~  Rippy, 



JUNE TERM, 1859. 461 

H a r ~ y  v. Graham. 

and his own. Entered 8th of January, 1855, in entry taker's 
book, for Cleaveland county. Observing the act of the Gen- 
eral Assembly of North Carolina, made and provided for 
running out vacant land, two fair and correct plans: of such 
survey you are to inalre out, to be transmitted togothcr wit11 
this warrant to the secretary's office. Herein fail not. From 
under my hand and seal at office, tliie 12th day of Januaqt, 
1855.'' Signed by the entry taker with a seal. 

One John 12. Logan testified that, being a surveyor, in 
obedience to the said ~varrant, he surveyed the lancl contain- 
ed in the diagram a, b, c, d, and the defendant cut sonlo 
switches, nndcr his direction, to 1nai.k the line, temporarily, 
instead of marking trees, uhich might serve to mislead, as 
there were ot l~er  lines in that neighbol~hood, The case as- 
sumes that the title to this narrow slip was in the plgntiff, 
who owned several large tracts adjoining each other at  this 
place, and under instruction from his Honor, the jury found 
a verdict, as to that title, in favor. of the plaintiff. It was 
contended by the defendant's counsel, that although the land 
was not vacant, he was protected under the entry taker's war- 
rant, in going upon that land in order that i t  might be ascer- 
tained whether it was vacant, and that trespass could not be 
maintained for such an entry, bnt if there was any kind of 
action, which could be maintained, it could only be case for 
wrongfully and oppressively taking out the warrant. His 
EIonor, by leave of the pwties, reserved the question of law 
with leave to set the verdict aside and enter a nonsuit, in case 
he  sllould be of opinion with the defendant on the point re- 
served. 

On further consideration, the Court nonsuited the plaintiff, 
from which judgment he appealed. 

Jonee, for the plaintiff. 
Cdofi, for the defendant. 

PEARSON, C. J. In  regard to the field a t  x, no qnestion is 
made ; the trespass in entering on the land and cutting switch- 
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es along the lines a, b, c, d, is justified under a warrant of snr- 
vey ; to which the plaintiff replies, "de imju& ccbspue tali 
cawsa," treating the warrant of survey as a nullity. The case 
assumes that the land was not vacant, and the only question 
made is, as to the form of action. 

Supposing the warrant of snrvey to be applicable to this 
particular piece of land ; this Court is of opinion, that as the 
land was not vacant, the warrant was void and of no effect, 
and did not justify the entry; and consequently, that trespass 
vi et m i s  quarre clausum fvegit was the proper action ; ac- 
cording to a well-settled distinction, i. e., where the process 
is void for the want of power, trespass vi et armis lies. Where 
the process is valid by reason of the power to issne it, then 
an action on the case must be brought for taking out, and 
acting under the the process without probable cause, or in 
a wrongful and oppressive manner ; for instance, if an entry 
taker should issue a warrant to survey a tract of land lying in 
another county ; or, if a justice of a peace should issue a war- 
rant to arrest a party for an offense, committed in another 
county. These warrants would be void for the want of powcr, 
and the party, whose land is trespassed on, or whose body is 
arrested, would recover damages in trespass vi et armis. 

So we think a warrant to survey a tract of land, which 'is 
not vacant, is void for the want of power, and of course, can- 
not justify an entry and the cutting of switches, for the pur- 
pose of making a survey. The act relative to " entries and 
grants," is expressly confined to " vacant and unappropriated 
land belongkg to the State." The entry taker has no power 
to take an entry and issue a warrant of survey for land which 
belongs to individuals, and if he does so, hie act is a nullity; 
so that a party, who makes an entry, acts upon his own re- 
sponsibility and must see to it, that the land if vacant arid 
belongs to the State, and is not private property. It was not 
the intention of the Legislature, by the act under consider& 
tion, to empowersan entry taker to authorise one man to treq 
pass npon the land of another ; that would indeed be, a high 
exercise of the right of eminent domain,'' and shonld be ex- 
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pressed in the most direct and unequivocal terms. So far 
from such being the case, the power of the entry taker is ex- 
pressly confined to vacant and nuappropriated land belonging 
to the State. 

I t  is said, according to this construction, persons will, in 
many instances, be deterred from making entries, although 
in fact, the land may be vacant, and thus the State may lose 
revenue. That is so. Many small pieces of land will remain 
nngranted, because no one will " take the responsibility." If 
the land be in fact vacant, the warrant will protect the surveyor 
and his party in passing over the land of individuals in order 
to get to it, there being a right of way erc ?~eccssitate implied. 
But if the land be not in fact vacant, then the warrant is void 
for the want of power, and can have no force for the purpose 
of protection and jnstification. As a matter of expediency, i t  
may be better to allow these little slips of land to be lost to 
the State by gradually falling into the adjoining tracts, than 
to cause the profitless litigation and the ill feeling that would 
be stirred up, by permitting private property to be interfered 
with, without some degree of responsibility on the individual 
who institutes the proceeding. I t  may be doubted whether 
the description in the warrant of surrey, is applicable to the 
narrow slip of land, supposed by the defendant to be vacant, 
and to lie in the shape of a wedge between two grants to Col- 
lins. I t  is difficult to conceive how the description, "one 
hundred acres of land on the waters of Buffalo Creek, adjoin- 
ing  the land of Hugh Borders, James Rippy, and his own,'? (the 
defendant's) can be applicable to this little slip, and if the de- 
scription in the warrant does not fit, then, of course, it could 
not authorise the surirey. But we prefer to pnt our decision 
on the broad ground, that the warrant was void, because the 
entry taker had no power to issue it, as the land mas not va- 
cant. Judgment of nonsuit reversed, and judgment for the 
plaintiff, upon the verdict, upon the agreement in regard to the 
question as to the form of action. 

PER Cwraap, Judglnent reversed. 
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GEORGE XONTGOMEI?,Y v. JVILlIINGTOX AND TT'ELDOX RAIL 
ROAD COlII'ASY. 

Where n beast 017, a rail i ond n-ould not be dl iven off fiorn the trac!c by a person 
tryiug to do so, and could not be scnreii OR' by the steam-whistle, the en- 
giuecr st~~islng wit11 all his lnlgllt to n ~ ~ r b t  the ptogiess of the train before it 
rcncl~ed it, but it vns  I-un over nnd hilled, ~t was IIeleld not to be negligenco 
so as to sul,jcct tllc collipnlly. 

\frl~cre tlic rnlt~lca-cs on orx side of n conttorersy made out a case of culpa- 
bit nrgligei~cc', and t l x  mitnc~sstxa on the other side showed that the act 
compla~ocd of, was the rcwlt ol' i u c ~ i t ~ ~ b l e  acc~dcnt after all the usual pxe- 
crtut~oils Ilnd proved in v.iin, ~t w , ~ s  I f d d  not to be error in the Judge to 
leave ta the july to tlccitlc t11c case acco:illlig l o  the weight of evideuce on 
the ollc side or the ot!lcr. 

A P ~ N  011 the cnsr:, tried before I-IEATI~, J.: at  the Special 
Term, 1S59, of New ILanuve~ Supcrior Conrt. 

The declnration was, illat the cIct'eridnnts so negligently ran 
t l~eir  trains on tlic ~~t i l road  tl'ack, that six of tlie plaintiff's 
csttle irere Idled, find, subsequently, on tho same day, another 
yeading was killeil, 

The plaintiff i~ltrodnccd n vitness, one Jicnry, who swore 
t]lat in I\-ugust, 1854, I,cil~g near the line of defendant's rail- 
road, 11s heard tl~cir f'reight train approaching; that down the 
road Ire snw six or eight lmtcl of cattle on tlie railroad track ; 
that they were near. a bl-idgc, about a quarter of a mile from 
the 11-itness; that the train p;tssecl the witness, and continued 
with nadimi~lished speed, so far ns he S:EW, until i t  reached the 
cettle, R U ~  killed three of plaintiff's c o m  and three yearlings; 
t i~&t tile e~nba~llitneirt up011 which the cattle were feeding, was 
from twelve to fifteen feet lrigh, and that cattle could get 
domn its sicles but very slowly ; that the road was straight at 
this point, and cattle could be seen on it for one mile ahead ; 
that the cattle mere killed about four oclock in the evening, 
the train going at ordinary speed. This witness further swore 
that an the same evening, abont dusk, he was on the same 
embankment, endeavoring to drive from the track another 
yearling belonging to the plaintiff; that be heard the d l  
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train coming; that the yearling refnsed to quit the track on 
whicll the train was passing, and was rnn over; that the year- 
ling could be seen on the track for one quarter of a mile 
ahead. This witness stated on cross-examination, that about 
the time when the train passed hirn towards the cattle f i ~ s t  
kllled, the engineer commenced te blow the whistle of his 1 e  
con~otive, and continued to blew until the train reached 
them near the bridge ; that the embankment was of sand, and 
cattle were in tlie liabit of passing np and down its side; that 
the plaintiff's cattle were in  the habit of feeding on the rail- 
road, and tliat those killed, were on the track when he first saw 
them. H e  further stated, that in the evening so soon as he 
left the track on tlie approach of the mail train, the engineer 
commenced to blow the wl~istlc, and so contintled to blow un- 
til the train reached and killed the yearling. 

The plaintiff then introduced one Berry who was an engi- 
neer and machinist, and had run a locomotive over defendant's 
road some eight years before; that the enibankinent referred 
to was six or eight feet high; that he thought the fi-eight train 
coulcl have been stopped in one fourth of a inile; that the 
whistle was used to drire stock from the road, and mas ordi- 
narily sufficient for that purpose ; that cattle passed over the 
embankment withont difficulty. 

The clefenclant then introdnced as a witness, one Jarnee 
Iifiight, who swore he mas the engineer on the defen&ant's 
train, when the cattle first mentioned, were killed ; that at, 
and prior thereto, lie was at his station, on the locomotive, and 
was on the look ont for obstructions, as carefully m d  assidu- 
ously us could possibly be done; that h e  first saw the cows 
and yearlings about one fonrth of a mile off, and imn~kdi* 
ately commenced blowing the whistle as a signal to put on 
the breaks, also for the ynrpose of driving the cattle from the 
track, and he continued to blow 'till they were killed; he sap- 
posed the brakemen obeyed his signal as the speed of tlie train 
was sensibly diminished; that they were then on a descend- 
ing grade; that his train was very heavily ladened, and con- 
sisted of fifteen cars, and that i t  was ntterly impossible to stop 

13 
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i t  before it reached the cattle; that the embankment was 
about five feet high, with an ordinary sand-slope, and that the 
cattle could easily pass up and down, and were in the habit of 
doing so; that it was daugerons to the trains and their hands 
to run over stock, and they always Bvoided it as much as pos- 
sible; but, in this pa r th la r  instance, he did all he could to 
avoid the catastrophs. That he had been in this business of 
running trains and engineering for twenty-five years; that he 
had heard the testimony of Benry in relation to the killing of 
the single yearling in the evening; that according to his ex- 
perience and judgment in the business, the train, running at 
ordinary speed, could not have been stopped in one foprth of 
a mile. The witness said that from the time the train ap- 
proached the stock first spoken of, he was at the proper place 
on the engine, some space behind the smoke-stack, but he 
could see the road on either side of the smoke-stack, though 
not so readily as if no smoke-stack had been there. 

The defendant then introduced Gen. Alexander BcRae,  
who, after qualifying himself as an expert, stated that neither 
the freight train, nor the mail train could have been stopped 
within the distance of a quarter of a mile from the point where 
the cattle were killed on the road, if running as described by 
the witness, Henry; that there was there a descending grade 
of thirty feet to the mile. 

The counsel for plaintiff insisted that there was negligence 
in law; that if the jury believed the plaintiff owned the 
stock, and the same were killed in consequence of the negli- 
gence aforesaid, he was entitled to their verdict; and, further, 
that i t  was the duty of the company so to have their smoke- 
stack located, as not to obstruct the view of their engineer, 
and located, as the one in question was, it was negligence. 

The Jndge charged the jury that there was some conflict of 
testimony, as to the circumstances under which the stock were 
killed in the day time; that there was some evidence of neg- 
ligence to go to them on the plaintiff's ~howing, and if they 
believed the witnesses in preference to those of the defendant, 
there was negligence, and if the destruction of the stock was 
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in consequence of it, then they would render the plaintiff 
a verdict. 

If, however, they believed the witnesses for the defendant, 
as they had stated the circumstances, there was no negligence, 
and the defendant would be entitled to their verdict; and, 
further, that i t  was not negligence to run e~lgines of ordinary 
constmction, ~ i t h  smoke-stacks in the usual places. As to 
the killing of the yearling by the mail train, the Cowt charg- 
ed the jury, that there was no negligence, and that if the train 
could not have been stopped within a quarter of a mile from 
where the animal was, and if the engineer, from the first time 
the beast was seen, made the usual, efforts to stop the train 
and drive i t  off of the track, and i t  would not go off, there 
was not negligence so as to charge the defendant. Plaintiff 
excepted. 

Verdict for the defendant. Judgment and appeal by the 
plaintiff. 

Baker, for the plaintiff. 
W. A. Wright and B. li: Boore, for the defendant. 

RUFFIN, J. With respect to the beast killed in the evening 
by the mail train, which would not be driven off the track by 
the plaintiff's witness, and could not be scared off by the whis- 
tle of the engine, which, it is stated, is usually sufficient for 
that purpose, there was, unquestionably, no cdpable negli- 
gence on the part of the servants of the company. 

As to the others, the Court thinks the case was properly 
put to the jury;  his Honor, assuming the responsibility of 
instructing them, that, according to one statement of the facts, 
made by the witnesses for the plaintiff, there was, in law neg- 
ligence, and that, according to another statement made by 
the witnesses for the defendant, there was no negligence, and 
leaving it to the jury to say, which of those statements was 
the true one. When the testimony of the first witness is heard 
by itself, one would be impressed that the kiliing was not 
only avoidable, but was wilful and wanton, But when i t  is 
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seen that, in truth, as is to be inferred from the verdict, the 
embankment was only five feet high instead of fifteen, with 
what is called a sand-slope, that is, a long and g r a d d  one, 
down which the beasts could easily descend ; that, as soon as 
the cattle were seen, the whistle was sounded to put down 
the breaks, and also that i t  mas continually blown as an alarm 
to the cattle, (ordinarily effectual ;) that there was a grade of 
thirty feet to the mile, at the point from which the cattle 
were seen, to that at which they were standing; and that there 
was a train of fifteen cars, heavily ladened, so that, althongh 
the speed, which was at  the ordinary rate, was diminished by 
the breaks, yet, that the train could not possibly be stopped, 
the features of the case become entirely changed and the neg- 
ligence is disproved. I t  was said however, that the cattle 
might have been seen at  a distance, which would enable 
the engineer to stop the engine in time, had his vision 
not been impeded by the smoke-stack, vhich is placed on the 
front of the engine, and that i t  is, in law, negligence, to use 
an engine with a chimney so constructed as thus to interrupt the 
view. But the Court thinks his I-Ionor gave the right answer 
to that, which was, that the defendant was justified in using 
an engine of the common construction, with the smoke-stack 
in the usual place. The truth is, that part of the engine i s  
necessarily in front to produce the draft, requisite to keep up 
the heat from the fire made at  the other end, and to carry off 
the smoke and cinclers. and the draft is made in proportion to 
the height of the chimney ; so that upon a different construc- 
tion, the cars would be untenantable, and the engine would not 
operate to any purpose. 

The case turned entirely upon the credit of the witnesses, 
and the judgment must be affirmed. 

PER CURIAM, Judgment affirmed. 
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WILLIAM 3. McCONNELL et a1 v. WILLIAM 8. GALDWELL. 

Where a party, in the County Court, prayed an appeal, which was granted, 
and tendered his sureties, but one of them was prevented from signing by 
the fault of the clerk, and such surety was compelled by the state of the 
weather and bad health to leave the Court without executing the bond, it 
was neld to be good ground for a eeAioiorari, without reference to the mer- 
its of tlie cause. 

PU~ITION for a certiorari, heard before CALDTVELL, J., at the 
last Spring Term id Gnilford Superior Court. 

A judgment was rendered in  tlie County Court of Guilford 
in favor of William A. Caldwell, Cashier of the Bank of Cape 
Fear, against the petitioners, William J. McConnell, Peter 
Adams and Joab IIintt, on Saturday of November Ternl, 185S, 
and the petitioners prased an appeal to the Superior Court of 
that county, and tendered as their snreties for the appeal, 
Tl~onlas J. Patrick and John IIiatt, who wereaccepted b37 the 
Conrt as ssufficient, and the appeal allowed. John IIiatt, the 
surety offered, applied three sevelxl times to the clerk to es- 
ecnte the bond, b u t  was told, on each occasion, that the bond 
had not been prepared. The saicl John was very nuwell at 
the time, and the weather being very wet and disagreeable, 
on that accomit he left the Court and went home, about four 
o'cIock in the evening, without signing the bond, and witlmut 
the petitioners knowing that  he had failed to sign it as he had 
piorniaed. These facts abundantly appear from the petitioi~, 
rthd from affidavits filed in tile cause. The plaintiffs petition- 
ed for a ce~.tiomri, alleging the above matters as their reason 
for not appealing, and alleging in their petition that they had 
good grounds of defense. The cer&kar i  was ordered, and on 
being retnrned to the Superior Court, the plaintiff, in  the snit 
in question, filed a connter afidavit, not contradieling the 
above ?act$, but impuning the petitioners defense to the suit, 
and denying that it  waa available in law. The Court ordered 
the proceeding to be dismissed, and gave judgment on the 
bond given on obtaining the certiarwi, for the debt and costs. 
The petitioners, thereupon, rtppded to this Court. 
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X m k e a d ,  far the petitioners. 
HcEean, for ths defendant. 

BATTLE, J. The writ of w t io ra r i  is an extraordinary remedy, 
and is said to be grantable at the discretion of the Court. The 
meaning of this is, that i t  is not a matter of right, like a writ of 
error or an appeal. I t  is very often used as a substitute for 
an appeal, and in so using it, the courts have exercised their 
discretion, in such a rnanner as, on the one hand, to prevent 
a party from being deprived of a just defense, and on the 
&er, to prevent its being made a mere instrirment of delay. 
Where a party has lost his appeal by the neglect of an officer 
af the law, the contrivance of the opposite party, or the im- 
proper conduct of the inferior court, the cause will be re-ex- 
amill& by the Superior Court upon a writ of certiorari, with- 
out reference to the merits of the case. This is put npon the 
gronnd that he has been deprived of a right, to wit, of an ap- 
peal, without his fault ; Chcmbe~s v. Smith, 1 Kayw. Rep. 
366 ; Collins v. Nnll, 3 Dev. Rep. 224. Where a party has 
failed to make a defense in the inferior court, so that a jadg- 
rnent has been taken against him by default, there, he callnot 
have the jndgment set aside, and be allowed to plead in the 
Superior Co~irt by means of a certiorari, unless he can show 
two things ; first, an excuse for his laches in not pleading; 
and, secondly, a good defense existing at the time when he 
ought to have pleaded ; Kelsey and B ~ i g h n m  v. Jnrvis, 8 Ire. 
Rep. 451 ; Lz~nccford v. BcYherson, 3 Jones' Rep. 174. The 
present falls manifestly within the former class of cases. The 
plaintiffs, in the c c ~ t i o ~ n ~ i ,  after a judgment against them in 
the County Court, prayed an appeal, and without any fault 
on their part, were deprived of the benefit of it by the neg- 
lect of the clerk. 

The circumstances of this case are almost identical with 
those of Chnmbem v. Smith, above referred to. There, the 
party, after praying an appeal, offered snfficient sureties, but 
the clerk, not being provided with au appeal bond, told him 
i t  do as well at  the next court, and at  the next court 
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he applied, and was informed by the clerk, that i t  was too 
late. In the case now before us, after the appeal had been 
prayed and granted, one of the sureties, John Hiatt, was pre- 
vented from executing the appeal bond by reason of the 
clerk's not having it prepared when he called to sign it, and 
of his (the surety's) not being able to wait, on account of the 
state of the weather and the condition of his health. The 
bond was executed by the appellants and the other surety, 
during the term at which the appeal was taken, and by the 
surety, Hiatt, after the expiration of the term. The right of 
appeal was clearly lost without any fault of the appellants, 
and we think that they are entitled, under the writ of certio- 
rari, to have their case re-examined in the Superior Court, 
without any reference to its merits. 

The order dismissing the certiorari, must be reversed, and 
this must be certified to the Snperior Court of law, for the 
county of Guilford, to the end that the parties may proceed 
in the cause. 

PER CURIAM, Judgment reversed. 

STATE v. OBADIAH CHRISTMAS. 

Where heredetary insanity is offered as an excuse for crime, ~t must appear 
that the kind of insanity proposed to be proven, as existingin the prisoner, 
is no temporary malady ; but that i t  is notorious, and of the same species 
with which other members of the family hare been afflicted. 

Where counsel call upon a Judge to give instructions, which the case requires, 
and he refuses to do so, it is error. 

INDICTIIENT for XERDER, tried before GALDWELL, J., at  the 
last Superior Court of Orange. 

I n  making a jnry, one mas challenged by the State for 
cause, and being interrogated, answered that he had not form 
ed and expressed the opinion that the prisoner was not guilty; 
whereupon the solicitor, for the State, requested that he might 
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be ordered to stand aside until tho panel was perused, stating 
that he expected to allege further cause. The prisoner in- 
sisted that the jnror should be tendered to him, but he waa 
ordered by the Court to stand aside. The prisoner's connsel 
excepted. 

One ground of defense set np by the prisoner was insanity, 
and for the purpose of showing that it was a malady heredi- 
tary, in his family, he oflered to prove by a witness, that an 
~ancle and brother were both insane. The State objected, and 
the evidence was rejected. The prisoner'? connsel excepted. 

The mother af the prisoner was introduced to prove insani- 
ty, and she testified that three weeks before tlie Iionlicide, she 
was sent for by the priso~~er's wife, and went toaid in taking care 
of him. She said she found llini laboring nnderderangement of 
mind; that she remained with him for two weeks, and du- 
ring that time, he often endeavored to throw liimself into the 
fire ; that he several times tried to strip himself naked ; that 
he tried to shoot himself; tliat lie would run as though sorne 
one was pursuing liirui, and exclaimed tliat sorne one was pur- 
suing him. She stated that he was always weak of mind. 
She f i l r the stated, that while she was there, he occasionally 
went into the neigllborhood and staid all night ; that she left 
him eight days before the hon~icide, and he then appeared 
composed, and had been so a day or two. She also testified, 
that these fits recnrred at periods for the last two years, and 
she did not trwt him to lnariage her business, though he and 
tiis family lived on her land, where she worked slaves. A 
witness testified that her c l ~ ~ i c t e r  was good. 

Several witnesses were called by tlie State, who testified 
tbaf they had known tlie prisoner for eleven, twelve, and thir- 
teen year6 ; some for a shorter time, and they concurred in 
the statement, @at he was addicted to intoxication, but they 
all believed hin: 10-be of sortnd nlind. . 

The Court in charging the j u r y ,  said, in relation to the mo- 
ther's testimony, that when near relations were witnesses, as 
in the case of a mother deposing for her son, the law regard- 
ed snch testimony with a jealous eye, and called on jurors ta 
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weigh it with many grains of ttllowance. The prisoner's coun- 
sel again excepted. The jury retired and remained out eesd 
em1 hours. They came to the Court-room a t  a late hour of 
the night, and rnade known that they could not agree upon a 
verdict, and asked for further instrnctions. Thereupon, tile 
Oourt said to them, that if they cliflered in their understand- 
ing of the law as given them in tlie charge, the Oonrt wonld 
I-e-charge them; but if they differed about the facts of the  
case, the Court conld not aid them. One of the jnrors re- 
sponded, that their difference was about the question of insanitpi 
and whetlier or not they shonlcl believe the prisoner's mother; 
rvlierenpon, the Conrt repeated the cllarge above set out on 
that part of the case, and told the jury, they were to judge of 
her evidence for themselves. 

The prisoner's counsel then requested the Conrt to charge 
the jury, that in passing on the tnotlier's testimony, they lrad 
the right to consider her demeanor on the stand, tlie consist- 
ency of her statements, and the fact that she had prored s 
good character, and might be believed. The Conrt then said 
to tlie jnry, that they were not bound to believe a witness, 
whose character mas proved to be good, or disbelieve one 
whose cliaractcr mas assailed, but that they mere the consti- 
tuted judges of how far a witness was to be believed. De- 
fendant q q i n  exceptecl. 

To this statement, which is copied almost literally from the 
record sent to this Court, is appended the followed explana- 
tory note : " I t  is perhaps dne to tlie Conrt to say, that if the 
charge is not in response to the instrnctions prayed, it was be- 
cause the counsel who prayed the instructions, and who spo!;e 
in  a low tone of voice, was riot understood by the Court. 

The prisoner was found guilty of murder, and upon jnclg- 
ment being prononnced upon him, appealed. 

Atto~ney General, for the State. 
dliller and B. F. Jioore, for the defendant. 

PEARSON, C. J. No one can read the record in this case 
without receiving the impression, that the instructions given 
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by his Honor, do not put the prisoner's case to the jury, in as 
favorable a light, as tlirorigh his connsel he requested, and had 
a right to request, of the Conrt. 

After the jury returned and made known that the case tnrn- 
ed upon the degree of credit, to which the testimony of the 
mother of the prisoner was entitled, his counsel requested 
the Court to instruct them that in passing on her testimony, 
they had the right to consider her demeanor on the stand, the 
consistency of her statements, and the fact that she had prov- 
ed a good character. This, to say tire least, was not given,- 
in effect, was refused, and we have the question : a proper in- 
struction is prayed for and refused. There is enor. The per- 
sonal explanation which his Honor adds a t  the foot of the ro- 
cord, can have no bearing upon the legel rights of the prison- 
er. 

W e  deern it unneccssary to notice the other parts of the 
charge which is excepted to, except to say the expression to 

weigh with many grains of allowance," is a figure of speech, 
and seems to have been used in the sense of receiving with 
caution, or as his IIonor says with a "jealous eye"; and not 
in the sense that some abatement or deduction was necessari- 
ly to be made. 

The statement of the case is made np in a manner so nn- 
satisfactory, that we are unwilling to express an opinion upon 
the admissibility of proof that an uncle and a brother of tlie 
prisoner were insane, wliich was offered to show an heredita- 
ry  malady, as a circumstance tending to prove the allegation 
that the prisoner mas IlimseIf insane. It is n lamentable fact, 
admitted by every one, that such maladies are hereditary; 
and it would seem that proof of the fact, that members of the 
family, so related as to have the same blood, are, or have been 
afflicted with a like malady, is admissible as a circumstance, 
which, aided by other circumstances arid proofs, would go to 
shew the insanity of the prisoner, although, of course, evi- 
dence of such hereditary taint in the blood, would only be 
one link in the chain, and would notper 88, establish the fact; 
but the question, as to the policy or expediency of admitting 
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such evidence in legal investigations, presents many and very 
great difficulties; it is wrong to exclude what may lead to 
truth, and yet such evidence mould, in numberless cases, lead 
to falsehood, and screen the guilty in defiance of truth. On 
this account, we find it in some degree, an open question in 
tlie legal authorities. Thus far, the way seems to be clear; in 
order to render it admissible, the species of insanity alleged, 
and that which is offered to be proved in respect to the mem- 
bers of the family, n~iist be of the sarne character; and the 
instances to be proven, mnst have been notorious, so as to be 
capable of being established by general reputation, and not 
left to depend upon particular facts and proof, about which 
witnesses may differ, arid tlie consequence of which would be 
to run off into narnberless and endless collateral issnes; 60 

that in trying the question as to the insanity of one, the sup- 
posed insanity of a half dozen would he drawn in. 

I n  this case, tlie testimony of the prisoner's mother, in re- 
gard to his alleged insanity, is very vague and unsatisfactory, 
so far as it tends to shew the char:wter and kind of insanity 
with which she supposed her son to be afflicted. Wae i t  tem- 
porary in its nature like mania apotu? or fixed derangement? 
So is the evidence which was offered as to the uncle and broth- 
er. MTas that notorious, or only supposed to exist by a few ? 
Was it mania a potu, or of 8 permanent type ; and of the 
like character, so as to tend to show an hereditary taint? On 
acconnt of this vagueness, we forbear to express an opinion. 

PER CURIAM. Judgment reversed. Venire de mmo. 

JOHN A. MckRTHUR v. JOHN R. McLEOD et at. 

Although notes and endorsements, as simple contracts require a considera- 
tion, it has long been held that they import a consideration prima facie, 
so as to throw the onus on ther side to shew the want of a consideratiorl. 

Where one signs s'note in blank and delivers it to another to be filled up and 
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used by him, the party is boutid to others, to whom it has come in the 
course of business, by the note as filled up, just as he would have been, if 
it had been in full before his signature. 

Where a note is given for a real business transaction, althougli it may be ex- 
pressed to be payable at a, bank, it is nevertheless negotiable in the market 
generally. I t  is only restricted when it appears on the paper to be nego- 
tiable at a bank, and no where else. 

( R a y  and Pame v. B u n b  acz& ollws, F Jones' Rep. 118, cited and ap- 
proved.) 

ASSUMPSIT, tried before IIEATII, J., at the last Spring Term, 
of Cumberland Superior Conrt. 

The ddecinration was upon a promissory note for $500, against 
the maker, and the four other defendants as endorsers, nego- 
tiable and payable at the bank of Fayetteville, or at  the 
brancli bank of Cape Pear, payable to the defendant hlcl<ay. 
Plea, non-assuinpsit. The defendants gave in evidence, that 
McLeocl applied to McIiay to endorse a note in blank for him, 
and dlat the latter did so on the condition, that i t  was to bo 
for $300, and was not to be absolute, unless McLeod procii~wl 
three other endot-sers, and had the note discounted at one of 
the banks lnentioned i ~ r  it. McLeod agreed that lie mould 
lise the note only in that way, and would procure the three 
endorsers, and also pay the note at maturity; and McKay 
theu delivered the note i n  blank to McLeod. The note was 
afterwards filled n p  i n  the 11and-writing of the last endorser, 
Johnson, atid the euilorsernents m r e  filled np by the plain- 
tiff's attorney at the bar. The note was not offered Tor dis- 
cmnt at either of the banks, and soon after maturity it xr% 
mecl on by the plaintiff, as the endorsee of Johnson. The 
counsel for the defendants contended, that they were not lia* 
ble, because it was apparent on the note, that it mas to bc 
used only at one of the banks to borrow money, and it lrad 
not been so used; and becanse, according to the agree~netrt 
between McLeod and McKay, the note was to be so med on- 
ly, and had not been, whereby McKay was not liable, and 
the defense enured to the benefit of the other eadossm; rmmd 
because the plaintiff 11ad shown no consideration between him 
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and the defendants, or any of them. The Court instructed 
the jury, nevertheless, that the plaintiff was entitled to recov- 
er ; and after a verdict and judgment, the defendants appealed. 

No counsel for the plaintiff in this Court. 
Neil McXay, IT. Bchla;y, Bartks and ICelly, for defendant. 

RUFFIN, J. When the law rnade promissory notes nego- 
tiable, like the bills of exchange, i t  intended to impart to 
them a mercantile character, so as to make them answer many 
of the pllrposes of money in trade ; and, therefore, the courts 
ve re  obliged early to lay down rnles to prevent frauds on the 
pnblic, and to snstaiu that character. Hence, although notes, 
as simple contracts require a consideration, i t  has been long 
ssttled, that they import a consideration p r ima  ,facie from 
tbk holder, so as  to throw the onus on the other side to show 
the.want of a consideration. I t  is necessarily, the same as to 
endorsements; aud although in this case, there was no con- 
dderation between McLeod and McITay, and neither of them 
c ~ u l d  recover from the other; yet, as soon as the note 
passed into another hand for value, and on the credit of the 
previous names, the consideration extended to all the parties. 
The same reasons require the rule, that when one signs a note 
in? blank, and delivers i t  to another to be filled up and used 
b s  him, the party is bound by the note as filled up, just ash6 
would have been, if i t  had been in frill before hie signature. 
It was his folly to put such blind faith in another, and the 
safety of third persons, who can Isnow nothing of the secret 
agreement between the parties, requires such effect to be giv- 
en to the paper. The conditions on which McEay endorsed 
the paper, were altogether between him and McLeod, and 
chniot affect others, to vi-hom the paper comes in the course 
0f;business. Here, the defendants do not ehow, that the' pre- 
sent holder got the note by improper means from McLeod, or  
n$iy,,~ther party. The only remaining objection, arises but of 
tlie.bct,  that the note is upon its face negotiable at .bank. 
Bsti f hat ica on'ly to enable the holder ko get it di5;codr~ted 'ert 
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bank, if he should wish it, as our bank charters prohibit most 
of the banks from disconnting any paper not expressed to be 
negotiable there. I t  is not a restriction on its general nego- 
tiability, as has been more than once said by the Court, and 
was explained at large, at the last term, in B a y  and Pearct? 
v. Banks  and others, 6 Jones' Rep. 118. It is only when i t  
is apparent on the paper, not only that i t  is negotiable at  a 
bank, but also that i t  is negotiable there only, and, therefore, 
is not thrown into the market, that the restriction applies. 

PER CURIAM, Judgment affirmed. 

STATE v. DICK FISHER. 

Where confessions were extorted from a prisoner, but afterwards not being 
actuated by the influence that had elicited the former confessions, he made 
other confessions of his gailt, it was Held that these latter confessions were 
admissible against him. 

INDICTMENT for the MURDER of Elijah Hassell, tried before 
SAUNDERS, J., at  the last Spring Term of Washington Snperi- 
or Court. 

One JoAlzson was offered by the State to prove a conversa- 
tion with the prisoner, which was objected to by the defend- 
ant's connsel, and one Norman was called by the prisoner to 
to prove what took place the day before the proposed confes- 
sion, on the occasion of his arrest. Norman stated that on 
the morning of the 24th of Febrnary, the day after the homi- 
cide was committed, havilig arrested the prisoner, he ironed 
him and took him to the body of the deceased, where there 
were several persons present; that he was there accused of 
the murder, and was called upon to tell them where.he had 
hid a gun which they alleged he had used in perpetrating the 
crime-that they were satisfied of the fact, and wanted him 
to tell where the gnn was; that they immediately took him a 
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short distance off, and tied him up to a tree and told him theg 
intended to whip him until he would agree to show them the 
gun-that they were not going to whip him to make him con- 
fess the murder; that they then struck liini five or six licks 
with a whip on his bare back, when he agreed to show the 
gun, and they went, under his direction, and fonnd the gun. 
While on the way to find the gun, the prisoner made a partial 
confession. 

On going to the place, the witness said to the prisoner 
he did not see how he could have the boldness to shoot a 
white man, and asked how he came to do it ; to which he'r6- 
plied, because he had taken away his wife-that he had kept 
her for some time, and he had warned them, and did not re- 
gret what he had done. 

Notwithstanding this statement, the Court ruled that John- 
son's testimony was admissible. H e  testified that on the day 
after the arrest, he was at the jail where the prisoner was con- 
Ened, and called him to the window. Johnson said, "Dick, 
you have played hell now." To which the prisoner replied, 
"yes master Johnson, they have got me now, but I did7nt in- 
tend to kill Hassell; i t  was dark, and the shot went higher 
than I intended." Defendant excepted. 

It was further in evidence by the State, that me prisoner 
had been duly married to the woman called his wife, and that 
they had lived the preceding year with the deceased ; that the 
prisoner had been hired out for court-costs, and was living a t  
the time with a near neighbor of the deceased ; that the de- 
ceased had been at  Plymouth on the 23d, and left for home 
late in the evening; that his body was found the next morn- 
ing near hie crib ; that he had been shot, and had died of the 
wounds. The prisoner was a man of color, but had been dn. 
ly and lawfully married to his wife. I t  was in proof that-she 
.was living with the deceased at  his house, and that the plifi- 
bner had complained of this, and had desired her to come 
home. 

The ,counsel for the prisoner admitted the killing, but e m -  
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tended tlmt it was a prorocation fm. adu1ter.y carried on be- 
tween his wife and the deceased. 

The Court instructed the jury, that to reduce the case from 
murder to inallslaughter, for the prcrvocation of adultery, i t  
was necessary to show that the parties were taken in the fact 
by the husband, and that he slew the adulterer a t  the moment, 
under the excitement produced by the discovery. 

The defendant's counsel excepted to the ruling of the Court 
above set out, and to the instrnctions to the jury. 

Verdict, finding the prisoner guilty of nlurder. Judgment 
and appeal. 

Attorney Ge?zerrtZ, for the, State. 
Garrctt and 12. A. Gilliam for the defendant. 

BATTLE, J. The main, if not the only question in the cause, 
arises upon the objection of the prisoner to the testimony of 
the witness, Johnson, who was offered on the part the State, 
to prove his confessions. The declarations which he made to 
the officer, who arrested hirn, and who treated him in such n 
cruel and nnlawt'ul manner, were clearly inco~npetent, and i t  
is insisted that the statement, which lie inade after he was put 
in jail, to the witness, Johnson, was not free and volnntary, 
because made under the impression that lie had already 
committed liirnself by his preaions confessions. There is 
much force in the objection a s  thus stated, and, at first view, 
it appears to be sustained by the  manner in which the rule on 
this subject has been sometimes h i d  down. Thns, Mr. Stark- 
ie in his treatise on evidence, (edition of 1824, pt. 4, p. 49,) 
said that " where a conf'ession I ~ a s  once been induced by such 
means, (that is by threats or promise) all snbsequent admis- 
sions of the same, or like facts, must be rejected, for they may 
liare resulted from the same influence.'' In  a subsequent edi- 
tion, (that of 1842, p. 36,) he somewhat modifies the rule, and 
says, "where a confession has once been induced by such 
means, all subsequent admissions of the same, or like facts 
must be rejected if they hare  resulted from the same influ- 



JUNE TERM, 185%. 481 

State v. Piher. 

ence." In  the case of the State v. Roberts, 1 Dev. Rep. 259, 
the rule is laid down thus : Where the prisoner has once 
been induced to confess by the impression of hope or fear, 
gonfessions subsequently made, are presumed to proceed 
from the same influence, until the contrary be shown by clear 
proof. And, while these presumptions remain nnanswered, 
these latter confessions (though induced by no imnwd%ate 
threat or promise) are not admissible evidence." Mi. Joy in  
his work on the admissibility of confessions (40 Law Lib. p. 
46) states the rule to be that G~vhere  a first confession is in- 
admissible, a confession subseqnently made, is not admissible 
i n  evidence, unless from the length of time intervening, from 
proper warning of the consequences, or from other circum- 
stances, there is reason to presume that the hope or fear which 
influenced the first confession is dispelled." See also, State v. 
QuiZd, 5 Halsted's Rep. 163, 1'79, 181. The case of the 
State v. Roberts, 1 Dev. Rep. 259, referred to above, was one 
where the influence which induced the first confession, was 
supposed to continue, and, in consequence thereof, the second 
confession was rejected;, while in the cases of t%e /State v, 
Gregory, 5 JonesZ Rep. 315 ; and State v. Ecates, ibid, 420, 
the subsequent eoofessions were admitted, because the pri- 
soner after having made the first, mas warned against making 
the seconcl. That "other circumstances," besides that of s 
proper warning, will be sufficient to render the snbsequeni 
confessions ad~nissible, is shown by several adjudications, 
Thus in Rea F.. Richards, 5 Car. and Payne, 318, (24 Eng. U, 
L. Rep. 584,) on an indictment for adnlinistering poison t a  
the prosecutrix, prisoner's mistress, tho latter said to the pri- 
souer, a girl of abont fifteen years old, that if the she did not 
tell ail abont i t  that night, the constable woldd be sent for 
next morning to take her to Stourbridge, meaning before the 
magistrates. The prisoner made a statement. Next morning 
the constable was sent for, and as he was taking the prisoner 
to the magistrates at  Stourbridge, she, without any indace- 
ment having been held out by the constable, made a state- 
ment to km. The prisoner's counsel objected to this being 

14 
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received in evidence, as the inducement held out by the pros- 
ecutrix, must be taken to have continued. But BOSANQUET, 
J., received it, and held, that as the inducement was, that if 
she confessed she would mot be taken before the magistrates, 
and as the prisoner must have known when she made this 
statement, that the constable was taking her to the magis- 
trates, the inducement was at an end. So in Bex v. Nowes, 
6 Car. and Payne, 404, (26 Xng. C. L. Rep.) the prisoner 
confessed to two constables, who apprehended him, and told 
him that " two others had syZit and he might as well ; and 
that if he told ajl, he would be acquitted." The magistrate 
hearing the prisoner state, in presence of the constables, that 
they had held ont this inducement, which the constables did 
not deny, told the prisoner that he need not say any thing, 
unless he pleased ; that his confession would do him no good, 
and that he would be committed to take his trial. The pri- 
soner's counsel objected to the admission of the confession 
made to the magistrate, as he did not seem to have gone to 
the full extent of telling the prisoner that his former confes- 
sion wonld have no effect ; and that the law would presume 
that the confession before the magistrate, was a continuation 
of the former confession extorted by the constables ; that the 
statement made to the constables, acting upon his nind,  he 
wonld naturally imagine that it was then too late to retract. 
In support of this, the counsel cited 2 Russ. on Cr. and Nis. 
648, and Sarah Nutes7 case. Lord DENMAN, 0. J., received the 
evidence, saying, that it did not appear to him that this state- 
ment did result from the same inhence  as the first, or that 
that the cases cited, carried the principle any further. 

I n  the case now befch-e us, i t  is conceded that the second 
co~lt'ession did not proceed from the same influence which in- 
duced, or rather, crnelly extorted the first. The prisoner had 
pa -~ed  from the hands of the officer and his party who had 
bonud him with irons and beaten him with whips, and was 
lodged in jail, where he was secnre from further violence. 
The person xho  called him to the jail window, the day after 
his arrest, does not appear, from his language or manner, to 
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have been his enemy, and the prisoner, frorn the terms of his 
reply, seems to have considered hirn as a friend, and the state- 
ment, which he then made, was evidently dictated by a de- 
sire to extenuate, if' not excuse his offense in the estimation of 
that friend. The only ground of objection to the confession 
as a free and voluntary one, must be, then, that which we 
have heretofore stated, to wit, that having already committed 
hirriself by a previous confession, it was too late to retract, and 
that further concealment was nseless. That, as a distinct prin- 
ciple of objection, is not, so far as we are aware, supported by 
the authority of any adjudicated case, and is certainly oppos- 
ed directly by 1 2 8 ~  v. liowes, to which me have referred, 
Carried ont to its full extent, it would exclude all confessions 
made subsequent to a previous one, for even in the case of a 
proper caution given, no person can say, with certainty, that 
the prisoner did not malie the second confession, nnder the 
influence of the feeling, that the secret was out, and that i t  
was useless for hi111 to abstain from telling all about it. A 
strong analogy exists between the principle, now under con- 
sideration, and that decided in Stata v. Patrick, 3 Jones' Rep. 
443. In that case, the witness, who had been a hirer of Pat- 
rick, (who was a s?ave) and was then the owner of his wife, 
took him to the place where tlie body of tlie deceased was 
lying, and upon measuring a track, near the body, with Pat- 
rick's boot, found i t  '( to fit precisely." He then said to him, 
"yo11 might as well tell all abmt  it, for I am satisfied." H e  
denied it, and the witness being a little angry, said to him, 
A if you belonged to me, I wonld make you tell." The wit- 
ness repeated as many as half a dozen times, " yon might as 
well tell all about it, for I am satisffed." The prisoner, af'ter 
many denials, finally made the confession, which was offered 
in evidence. I t  was objected to as not having been a free and 
voluntary one, bnt it was received, and the propriety of its 
reception was adjudicated in this Court. I t  was said by us, 
&at the confe~sion was not extorted by fear, because the ex- 
premion used by the witness, " if you belonged to me, I would 
make yon tell," carried with it the aasnkance that the witness 
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would not inflict violence upon him. Though free from fear of 
violence, i t  ismanifest that the prisoner may have thought that 
as the testimony against him was so strong, that the witness 
was " satisfied" of his guilt, " he might as well tell all about 
it." His confession was probably induced by that very sup- 
position, yet, it was held to be properly admissible in evidence 
against him, upon the ground, that he had made his own cal- 
culations of the advantages to be derived from a confession, 
and that he must be bound by it. I n  tlie case now before us, 
the prisoner was not acting under the influence which extort- 
'ed his first confession, and, in making the secdnd, he seems to 
have made his own calculation of the advantage to be deiived 
from it, and to have supposed that he TVRS making the case 
more favorable to hirnself, by attributing the homicide to the 
accident of his having " shot higlier than he intended." 

I t  has been further argued, on behalf of the prisoner, that 
the second confession ought to be excluded upon the ground 
of public policy, for the purpose of discountenanciug, and thus 
putting an end to such gross violation of law as the officer and 
his party, who made the arrest, were gnilty of, in their treat- 
ment of the prisoner. W e  think the purposes of justice will 
be best accomplished by Laving the oficer indicted and pun- 
ished for his unlawful and tyrannical abuse of his official 
power. 

The question which was raised by tlie prisoner's counsel, in 
the Court below, and decided by the Judge there, in relation 
to the adultery of the deceased with the prisoner's wife, was 
based upon a state of facts, not at all warranted by the testimo- 
ny. If the prisoner killed the deceased at  all, it was an act 
of assassination and not a killing upon provocation, and the 
Court onglit to have instructed the the jury, that the testimo- 
ny did not present any view in which the question of provo- 
cation could be raised. W e  will not, therefore, express any 
opinion upon what we consider a purely hypothetical case. 

W e  have been unable to discover any error:in the record, 
and i t  must be certified to the Superior Court of law, for the 
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county of Washington, to the end that sentenct may be pro- 
nounced npon the prisoner. 

Pm CURIAM, Jndgment affirmed. 

THE STATE v. WILLIAM J. JOHNSTON. 

Where the name of the owner of a slave was set forth in a bill of indictment 
against one for unlawfully trading with such slave, it was Held necessary to 
prose it as laid. 

INDI~TMENT for llnlawfnlly trading with a slave, tried before 
DICE, J., at a special Tenn, (June, 1858,) of Northampton Su- 
perior Court. The indictment charged the defendant with nn- 
tawfrilly buying one peck of corn of a slave named Dick, the 
propesty of E. A. Jenlrins. The proof; by one witness, was 
that the slave Dick beloi~ged to an orphan girl named Urilla 
E. A. J. Jenkins; and, by another witness, that the owner's 
name was Rosa E. A. J. Jenkins. The counsel for the def'end- 
ant, took exception to this variance,,and asked his Honor to 
instrlict the jury that defendant was entitled to n verdict.- 
His Honor declined giving this instraction, but informed them 
that the variance was irntnaterid. 

Verdict for the State. Jndgment and appeal. 

Attorney General, for the State. 
Conigland and Hardy, for the defendant. 

BATTLE, 3. I t  was decided in the case of the State v. Rob- 
bine, 9 Ired. Rep. 356, that in an indictment under the statute 
for trading with a slave, i t  is unnecessary to set forth the 
name of the owner. The qqestion is now presented, whether 
8 the name of the owner be stated, i t  is necessary to prove i t  
ne laid. We are clearly of opinion that it is. 

The name of the owner is a past of the description of the 
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slave with whom the act of trading is alleged to have been 
committed. I t  may have been given to distinguish the slave 
from another of the same name, belonging to another person. 
If  so, the proof must sustain the allegation, just as much as i t  
would be necessary, in a case where the name of the owner 
was omitted, to prove that the trading was with a slave bear- 
ing the name stated in the indictment. I t  will readily be ad- 
mitted that an indictment which charged the offense to have 
been committed with a slave named George, could not be sus- 
tained by proof that the defendant traded with a slave named 
Moses. The variance would be equallg great if the slave were 
named as Moses the property of John S m i t h ,  and the proof was 
that the slave was named Moses, and that he was the property 
of Peter Smith. John Smith's &ses and Peter Smith's ~ o s e s ,  
conld no more be taken to be the same person than could 
George and Moses. If the difference between the t~arne of 
the owner as charged, and as proved, were so small as not to 
alter the sound, it would be immaterial, and, therefore harm- 
l e s ~ ,  upon the doctrine of idem swans ,  as we held in the Stnte 
v. Rouser, Bnsb. Rep. 410. I n  the case now before us, the 
utmost stretch of hntnan ingenuity cannot make out that the 
name of E. A. Jenkins is the same either in sound, or in any 
other way with Urilla E. A. J. Jenkins, or Rosa E. A. J. Jen- 
kins. The judgment must be reversed, and a wewire de novo, 
awarded. 

PER CURIABI, Judgment reversed. 

JOHN TEOXPSON v. JOSEPH H. BURNETT. 

The appliemt for a writ of error in this Court, given by the 33d chapter, 19th 
section of the Rev. Code, must give bond for the performance of the judg- 
ment in double the amount of the judgment formerly rendered, or where it 
has been partly performed, in double the amount of what may remain of 
such judgment unperformed, and where the whole recovery has been satis- 
fied, then a bond for securing the costs. 
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MOTION for a writ of error upon a judgment of this Court, 
a t  the last term, in the case of Bwrnett v. Thompson. 

Smith and W. A. Hoore, for plaintiff. 
Winsfon, Jr., Bines and 31. A. Gilliam, for defendant. 

RUFFIN, J. The party having assigned errors, is entitled to 
the writ ; but not nnconditionally. The statute of 1854, gives 
the writ in general terms with but one restriction, which is, 
that it shall be brought within two years after the judgment. 
Rev. Code, ch. 33, sec. 19. One is struck with some surprise 
to find, on reading that section, no provision for securing to 
the defendant in the writ, thns dlowed, his debt or damages 
recovered by the judgment, in which the error is alleged.- 
Bat, upon referring to another part of the statute, Rev. Gode, 
ch. 4, sec. 20, i t  is seen that the provision is made. As the 
law stood before, the provision for security was annexed to 
the grant of the power to the Superior Conrt. to issue writs of 
error to inferior courts, Rev. Stat. eh. 4, see. 17. But, in re- 
enacting that section in the Rev. Code, that provision is ornit- 
ted, and, instead of its being placed there, i t  is inserted as a 
separate section, Rev. Code, ch. 4, sec. 20, in the general 
terms, that every person who may bring a writ of error, shall 
execute bond with good security, payable to the adverse par- 
ty, to abide by, perform and fulfil the judgment which shall 
be given thereon. It was put into that form obviously to in- 
clnde the case of writs of error in this Court, then, for the 
first time, authorised, and t l ~ e  terms are suficiently broad for 
that purpose. Those parts of the two chapters are thns to be 
read together, and conseqnently, the present applicant must 
give the requisite bond. 

I t  is only\ material to inquire whether the judgment has 
been satisfied in whole or in part, for the purpose of regnla- 
ting the amount for which the bond is to be given, for the 
condition of the bond is the same in every case-for the per- 
formance of the judgment upon the writ of error, and if sat- 
i~faction has already been made sf the first judgment, then 
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the judgment on the writ of error, will accord with the fact. 
No payment of any part of the damages or costs is alleged, 
in this case; therefore, the Court considers it safe to follow 
the ordinary rule respecting appeal bonds, and requires the 
bond to be made in double the amount of the recovery. 

PER CURIAM, Ordered accordingly. 

PASCHAL McCOY v. THE JUSTICES OF HARNETT. 

The proper order in a n~andamus, seeking payment from justices of the peace 
for work done, for the county, under a contract, which they were empow- 
ered to have made, and which was made by comrnissioners appointed by 
them, is that they pay, and not that they be required to lay taxes, &c. 

The justices of a county are presumed to know the statute in relation to their 
county site, and the acts done in pursuance of the same. 

Where one of the stipulations of a contract for making a public building, was 
that the work was to be done under the direction of a superintendent, and 
paymcnts were to be made monthly on the production of his estimates and 
cert~ficates, after the entire work was completed, approved and ac- 
cepted, it was Held unnecessary to do more than to set forth in a petition 
for a mandamus, that the work had been done under such superintendent, 
and his estimates, kc,, had been presented, but were disregarded by the 
justices appointieg him, and payment refused on other grounds. 

PETITION for a MANDANUS, filed at the Fall Term, 1858. 
The petition alleges that at the March Term, 1855, of the 

Cotlnty Court of IIarnett, the Justices thereof, a majority be- 
ing present, made an order, and caused the same to be enter- 
ed of record, appointing Neil1 McKay, Alexander D. McLean, 
Cornelius 13. Cofield, Joseph T. Rearden, and ,Archibald S. 
McNeill, b'commissioners to lay off tlie lots of tlie county 
town, designate the public squares, a place for the court-house 
and other public buildings, goal, &c."; that a t  the next term 
of the said court, being June term, 1855, the justices thereof, 
a majority being present, made an order, and caused the same 
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to be I-ecorded, directing that the committee appointed at the 
last term, to lay off the lots for the bounty site of Rarnett, be 
and they are hereby constituted a committee on building; 
that at  the same sitting of the court, Alexander D. McLean 
was excused from serving upon the committee on public build- 
ings, and Silas Douglas, George W. Pegram, Archibald Cam- 
eron, and Willie T. Rhodes, were added thereto; and an or- 
der was passed and recorded, as follows: "Ordered by the 
Court, that the committee on public buildings, be, and they 
there are hereby authorised to let out the building of a good 
fire-proof brick court-house and goal for the county of Ear-  
nett, according to the plan and direction, a majority of the 
said committee may adopt, having a due regard for the inter- 
est of the county; that the said Neil1 McKay, Oornelias H. 
Coiield, Joseph T. Rearden, Archibald S, McNeill, Silas 
Douglas, George W. Pegram, Archibald Cameron, and Willie 
T. Rhodes, acting for, and in behalf of the county of IIarnett, 
by virtue of their appointment as commissioners, invited seal- 
ed proposals for the building of a good fire-proof brick goal 
upon the public square, within the limits of Toomer, the coun- 
ty  town of Earnett;  that the petitioner sent in a proposition 
which was accepted; that accordingly, in the month of Au- 
gust, 1855, the said commissioners contracted with the peti- 
tioner for building the said goal at the place designated, ac- 
cording to certain written speci$catwns, which describe and 
establish with great particularity the kind of goal, the man- 
ner of building, and the material to used about the same; 
that the contract was duly signed by both parties, and is, to- 
gether with the specifications, filed in the office of the County 
Court; that according to this contract, the petitioner on his 
part, engaged to furnish all the materials, to commence the 
work as soon as practicable, and to complete the same, on or 
before the first of November, at the price of $6.400; they 
(the commissioners,) reserving the right to modify the plan or 
arrangement of the woik, the p a p e n t  to be made in month- 
ly instalments, as the building progressed agreeably with 
manthly estimates, to be made by the superintendent, of mad 
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terials furnished and work done,-(the comn~issioners reserv- 
ing ten per cent. of the said monthly estimates until comple- 
tion, as a guaranty for faithful performance.) The petitioner 
further alleges, that soon thereafter, he commenced collecting 
materials, employed a nutnber of hands, went to work, and in 
a substantial and workmanlike manner, at the place designa- 
ted, and by the time specified, bnilt and colnpletecl a good 
fire-proof brick goal, three stories high, inclnding basement, 
containing six separate apartments for the prisoners, besidee 
rooms for t l ~ e  goder ;  which said goal, the petitioner avers 
was constr~lcted under the snpervision of the snperintendent 
appointed by the comrnissioners, am1 corresponded with the 
specifications except in one srn;tll ~)articrrlar under thc head 
of plumbing, wllere the clevicztion was rnade under the sanc- 
tion of the superiufendent and tlie comrnissioners, in conside- 
ration of which departwe a dednction of' $275, was made,-the 
ascertained cost of furnisl~ing 1)ipes. The petitioner further al- 
leges, that on viewing and exarnining the goal after its com- 
pletion, the commissioners approved ant1 received the same, 
as being donc according to contract, and furnished hirn with 
a certilicate of the fact in wl,iting, d ~ t c d  the 28th of Novem- 
ber, 1 S X .  The petitioner further alleges, that John McNeill, 
the Treasurer of public buildings for Ilarnett, was appointed 
by the cornrnissioners, and acted as superintendent of the 
work; that f'rorn time to time, during its progress, he exatx~in- 
ed tlie mule, and made rnontl~ly estimates thereon of niateri- 
als and labor; that he retained these estimates in his own 
hands as the common de1)ository of both parties, and is now 
dead, having departed this life in March, 1857, but that in hie 
life-time he entirely approved of the said work, during its 
progress, and after its completion. The petitioner further 
shews, that a t  September Term, 1855, of IIarnett County 
Conrt, the first instalment then falling due, the said commis- 
sioners tnade an application to the Court, a majority of the 
justices being present, for an appropriation to enable them to 
meet the payment, which they refused to make, and attempt- 
ed to repudiate their liability altogether. 
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H e  further alleges, that at December Term following, appli- 
cation was made to the same Court, by the commissioners, for 
an appropriation to meet the estimates, then due, upon which 
they passed the following orders, and caused the same to be 
recorded : " Ordered by the court that the Treasurer of pub- 
lic buildings be authorised to borrow a sum not exceeding ten 
thonsand dollars." Also, "Ordered, that the Treasurer of 
public buildings pay over to Mr. Paschal McCoy $2000;" 
which was accordingly paid, and a receipt given by the peti- 
tioner for the same. Subscyuently, the petitioner alleges, when 
estimates were made by the superintendent in accordance 
with the contract, applications were made to the court f'or ap- 
propriations, which were, in every instance, refused. Being 
urged by the comrnissioners and superintendent to go on with 
the work, he did so, and though with great inconvenience to 
himself, he did complete it within the time specified. At Sep- 
tember Term, 1856, a majority of the justices being present, 
he exhibited in open court, the writtm upproval and recgtiofi 
by the commissioners, and made an explicit demand for the 
remainder due him, stating his account in writing, crediting 
them with the $2000 paid him, and the $275 relinqnished by 
him in consequence of a modification of the contract, making a 
credit of $2.275, and claiming the balance of the $6.400, to wit, 
$4.125 with interest thereon from the 28th of November, 1856, 
when the building was received, and upon a vote being taken 
in the said court, his demand was rejected, and has ever since 
been refused by them. 

The prayer of the petition is for an alternative mandamus, 
against the justices of the county, commanding them that on- 
less they shew good cause to the contrary, when called on by 
the Court, they pay, or cause to be paid by the officers of the 
county, the said sum of $4.125, with interest from the 28thof 
November, 1856 ; that upon their failure to shew such canse, 
they be absolutely and peremptorily commanded by the Court 
to yay as aforesaid. 

The petition was verified by the oath of the petitroner, and 
by authenticated copies of the orders and exhibits referred t(r 
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therein ; and coming on to be heard i t  was adjudged, and or- 
dered by the Corlrt, that unless the defendants shall pay the 
sum of $4.125, with interest from 28th November, 1856, notices 
issue for them to show cause at the next term of the Court, 
why a writ of manc2cmus shall not issue against the justices of 
ELarnett, as prayed for. 

The writ of mandcunus was issued in pnrsuance of the or- 
der, retnrnable to the Superior Conrt of Harnett, March Term, 
1859, I~EATH, J., presiding. Upon tlie return whereof, it mas 
moved, in behalf of the defendants, to quash the proceedings, 
for the following reasons : 

1st. No allegation that Toomer, the count? site, had been 
located. 

2nd. No allegation in petition that the persons who are al- 
leged to have made the contract, mere appointed or anthoris- 
ed by the County Conrt to make such contract. 

3rd. No xllegntion that the jt~stices of I-Ittrnett ever direct- 
ed the persons aforesaid, or in any may anthorised them to 
contract for the buildings at Toomer, and that tlie contract it- 
self does not set fort11 where the buildings were to be erected. 

4th. KO al1eg:ttion that the Connty Court ever saw or ac- 
cepted the contract. ' 

5th. No allegation that tho amounts stated to be due to pe- 
titioner, were ever properly ascertained to be dne by esti- 
mates in& by the snperintendent, and if made. that they 
were not ctt-t$ed by llim as directed under the contract. 

6th. S o  mtice .cr-as given to the def'endants of the applica- 
tion for the writ. 

7th. The petitioner prays for, and the writ com~nands the jus- 
tiees to pav, 'kc., whereas it should have been to levy a tax or 
otherwise, kc. 

8th. That the est;tnates, if any, were not certified and snb- 
initted to the County Conrt, and no sufficient reason assigned 
for not SO doing. 

The defendants' exceptions are, p ro  forma over-ruled, and 
the defendants are ordered to make return during the present 
term of the Conrt, from which over-raling and order, the 
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defendants prayed an appeal to the Sapreme Court, which ie 
allowed. 

NeilZ X c X a y ,  Buztolz and IIuughtolt, for the plaintiff. 
Shalzge, for the defendants. 

' PEARSON, C. J. The subject of manclamtu has been so of- 
ten before this Court, within the last few years, that the gellr 
era1 principles, and the mode and mariner of proceeding are 
now pretty well settled by authority. 

In making tho application to the case now beforo us, tlla 
only matter in regard to which we had the slightest hesitation, 
was the order requiring thc justices to pay the money, or 
cause it to be paid by the officers of the county. The other 
grounds taken in support of the motion to quash, can be dis- 
posed of in a few words : 

1st. A more distinct allegation, that the county site had 
been located at Toomer, than is set out in the petition was un- 
necessary. The justices of the connty are presumed to know 
the statute in reference to the location of their county site, and 
the acts done in pursuance thereof. 

2nd., 3rd and 4th. The orders of the county court whieh 
are set ont in the petition, show that the contract was duly en- 
tered into by the duly arrthorised agents of the justices. 

5th and 8th. The stipulation in reference to the monthly 
payments to be made to the petitioner, upon the estimates of 
the superintendent, was for tho benefit of the petitioner, and 
the allegation that the entire work has been completed, ap- 
proved and accepted, makes any further reference ta the 
monthly estimates and payments than that contained in the 
petition, unnecessary. 

6th. The purpofie for requiring notice of the applicatior, is 
to saw the cost of unnecessary litigation, by giving the psrty 
an opportunity to do the act. If such notice is in any caee 
necessary, according to our practice, considering the former 
proceedings that had taken place in the premises, it was m- 
grely s mhtter of i.mprerrogation in this instance. Tho Qe- 
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mand for the payment of a specified amount alleged to be due 
under tlle contract, which was made with all proper formality 
before the pesent proceeding commenced, gave the justices 
an opportunity to avoid litigation, if such had been their 
pleasure, and the w i t  being in the alternative, may be con- 
sidered in tlie nature of a rule. State v. Jones, 1 Ired. Rep. 
129 ; and, so far as objections to the writ are concerned, eve- 
ery p ~ q ~ o s c  is answered according to our mode of practice by 
the motion to quash. 

7th. Upon consideration, we are satisfied that the proper 
order is to pay the money, and not an order requiring the jus- 
tices to lap taxes, c~c . ,  which was tlie substitute proposed.- 
Tucker v. The Justices of Ireclell, 1 Jones' Rep. 451. 

I t  was suggested that illis mill bear hard upon the justices 
individually ; but the contract having been entered into in 
their behalf, in pnrsuance of power vested in them by law, 
this Court must presume, eilller that they have some suficient 
return to make, so as to prevent the issuing of a peremptory 
writ, or else, that they have taken the necessary means anci 
provided a fund to meet the claim, if it is a just one. 

I t  is fortunate that tlle matter has at last been put in a con- 
dition to enable the justices to make a due return, so as to 
have a, trial on the merits, and end the litigation. 

There is no error. This opinion will be certified, and a 
procedendo issue. 

PER CURIAN, Judgment affirmed. 

WILLIAM H. SMITH and wife v. RICHMOND REID. 

Where a person gets possession of the property of another, and claims it un- 
der an alleged title as his own, for any length of time, his possession is ne- 
cessarily adverse to the rights of the true owner. 

Where one was in the possession of the property of another, a feme, and al- 
bged that he held as her bailee, he must establish the bailment by satisfac- 
Dry proof, otherwise the usual and natural presumption, that he holds for 
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his own use, will prevail. His want of title will not justify the implication 
of a bailment. 

Where a father gave certain slaves, by deed, to his daughter, who was an in- 
fant, and so remained until after her marriage, during part of which time 
he denied the efficacy of the deed, and claimed to hold them as his own, 
his saying at the same time, they were, or would be his daughter's, is no 
satisfactory evidence that he held as her bailee. 

The rule, that one wrongfully holding the property of an infant, may be con- 
sidered as the bailee of such infant, is for the latter's benefit, and for the 
furtherance of his remedy, and the tort;feasor has no right to set'it up for 
own his benefit against the infant owner. 

DETINUE, tried before BAILEY, J., at the last Superior Court 
of Rowan. 

The action was brought for several slaves contained in a 
deed, dated 13th of May, 1820. Jesse Holmes, the father of 
the plaintiff, drew up and signed, and had attested the deed, 
which is follows : 

" Know all men to whom these presents shall come, greet- 
ing, that I, Jesse Holmes, of the county of Rowan, and State 
of North Carolina, for and in consideration of the natural love 
and affection, which I have and bear unto my beloved daugh- 
ter, Nancy Holmes, and for divers other good causes me, 
thereunto moving, have given and granted, and by these pre- 
sents do give and grant unto the said Nancy Holmes, and the 
heirs of her body, a certain negro woman and child : Negro 
moman named Susana, aged eighteen, and child name Jack, 
aged two months, and the increase of the said woman, Susana, 
unto my said beloved daughter, Nancy Holmes, and the heirs 
of her body; and should the said Nancy Holmes die and 
leave no issue, or the heirs of her body, then, all my children 
shall be entitled to the gift after my death ; and should I die 
before my daughter Nancy arrives at the age of twenty- 
one, then Moses Holmes to have posseseion of the said negroes 
until my daughter arrives at the age of twenty-one years, 
without paying any thing but her tax; and my said daugh- 
ter, Nancy Holmes, to have, hold, occupy and possess the 
said negroes and their increase, to the proper use of the said 
Nancy Holmes and the heirs of her body as above, forever, 
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and I, the said Jesse Holmes, a11 and singular the said ne- 
groes and their increase, to my said daughter, Nancy Holmes, 
and the heirs of her body as above, against all persons what- 
sover, shall and will warrant, and forever defend by these 
presents. In witness whereof, I have hereunto set my hand 
and seal, this 20th day of May, eighteen hundred and twenty. 

Acknowledged. 
Witness, JESSE I~OLMES." 

J. H. FREEEINC, 
LUCY FREELING. 
At  May Session, 1820, of nowan Connty Court, is the cer- 

tificate of the clerk, as follows : 
"1 do hereby certify that the within deed mas duly ac- 

knowledged in open conrt by Jesse Holmes, recorded and 
ordered to be registered." 

Nancy I-Iolmes, the donee, then resided with her grand- 
mother, Nancy Owen, about two miles and a half from tho 
residenee of her father, and continued so to reside until her 
grand-mother's death, 31st December, 1827. After this, 
she continued at the same place with her aunt, Sarah Mock, 
until she intermarried with John Airey in August, 1829. 
While with her grand-mother, she was fed and clothed by her. 
She was not twenty-one years old when she intermarried with 
Airey, and her state of coverture continued until his death 
intestate, in April, 1854. She intermarried with the present 
plaintiff, Smith, since the commencement of this suit. The 
slaves sued for, are the descendants of the woman Susana, 
mentioned in the deed. I t  was shown in evidence, that Su- 
sana and her issue, were kept by Jesse H o h e s  in his posses- 
sion, and worked on his farm for his own use and benefit,from 
the date of the deed until his death; except such as he gave 
off to his daughter, the defendant's wife, and to some of his 
other children. After the marriage of Nancy to the former 
husband, Airey, Jesse Holrnee gave by par01 the slaves, Silla 
and Adeline, to his danghter, the defendant's vife ; the for- 
mer, some twenty odd years ago, and the latter, some ten or 
twelve years ago. After the death of Jesse Holmes, to wit, in 
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the spring of 1856, Jack, another descendant of Snsana's, wen$ 
into the possession of the defendant, and all the slaves sued for, 
were in his adverse possession, at and before the time of bring- 
ing this suit. I t  was proved that there was a demand and 
refnsal before suit brought; that on the 17th of April, 1845, 
on the occasion of making his will, Jesse Holmes being in 
possession of the deed of gift, caused the following to be writ- 
ten on it, L L  this deed never was delivered to any person, and 
ain't to have effect," which writing he signed and had nttest- 
ed by two witnesses. There was no evidence of a delivery of 
the deed, except as above stated. Sarah Mock, a witness for 
the plaintiff, testified that on the first day of January, 1828, 
the day after Nancy's grand-mother died, Jesse Holmes ask- 
ed the witness to walk out with him, and said, I want yon 
to sec to Nancy, and if jou keep her until slie gets married, 
I will give, or have given, her, all that I got by her mother; 
it is mine, old Mr. Owen gave it to his children and their 
heirs, arid it is mine; I intend to hold it as long as I live as 
my property, and at my death, Nancy shall hare what I gbt 
by her mother. Basil  Floyd, heard Holmes say, Nancy 
shonlcl have Snsana and her children, bnt called them hie 
negroes, when speaking of them, and worked them on his 
farm. IZachcZ Fhycl, testified to tlie same effect. Nancy 
Parks, heard Jesse IIolmes say, that Nancy would get Snke and 
her children. Anna  Holmes testified, that Jesse Holmeshad 
possession of tlie negroes up to the marriage, calling them his 
own. After the mwriage she heard him say, that she should 
not hare them, became she had nlarried Airey. 

His Honor instrncted the jury, that the execution of the 
deed of gift by Jesse IIoll~les, his ackno~dedgement of the 
same in Conrt, and having it recorded, together with the dec- 
larations as stated by Basi l  Floyd, X m .  Floyd, and Mrs. 
Parka, were evidence of a bailment; and if the jury fonnd 
there was a bailment, then, the declarations made to Bt-s. 
Bock,  in 1828, and the entry on the back of the deed, a t  the 
time of making his will, wonld not determine the bailment. 

15 
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Plaintiff excepted. Verdict for the defendant. Judgment 
and  appeal. '. 

neming and B. F. &ore, for the plaintiff, 
Fowte and Boydm, for the defendant. 

RUFFIN, J. The effort in the defense was to show that the 
possession of IIolmes was not adverse to his daughter a t  tlie 
time of her first marriage, so as thereby to place the title in  her 
]Insband, Airey, against whom tlie statute of limitations would 
operate and give the title to the defendant under the subse- 
quent gifts from IIolmes, and on that ground, the case was 
decided at  the trial n p i n s t  the plnintiff. That the possession 
of IIol~ries was p i o m  fmio adverse, cannot be disputed. If 
the title had been i n  liirn, i n  fact, for any period, however 
limited, a posscssion nnclel- i t  mould be ~iecessarily adverse, 
that is, on a claim of tlie ])180perty as his own, and held for 
his own nse. E I I ~  the rule is not rcstrictcd to tliat case ; for 
a wrongdoer may also have au adverse possession, and every 
conversion imports that tlie 1)iZl't~ was clainling a right and 
acting upon it, and every 1)ossession is presumed to be f'or tlie 
benefit of the possessor, and on his riglit, until the contrary 
be shown. If, indeed, one comes into po3session as bailee, 
taking the thing as tlie property of another, and liolcling for 
the otl~er,  that ])resumption is rebutted. But i t  is necessary 
that one alleging such bailment, sliould establish i t  by satis- 
factory proof; otherwise the natural and legal presumption 
must stand. In this case, i t  w:~s held that the esecution of the 
deed of gift, with the nclinonlcdge~nent of it, together wit11 
the fatl~er's snbseqnent declarations, tliat his daughter usl~onlcl 
have the slaves," or " wonld get" theui, or '' will get" them, 
notmitllstanding sitnaltaneons declnrntions by Ilinl, that " tlie 
negroes were his," :ind notivit l lstanli~g that 011 speaking of 
them, 'Lhe always called then1 his negl oes," as deposed to by 
the s tme witnesses, were evidence of a bailnient; aud that 
sncli bailment urns not detclmiued by his declarations, that 
the negroes were his for his life or absolutely. 
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Tlie first ohserration the case suggests is, that there is here no 
express bailment-nono created bp contriict between tlie par- 
ties, made with that view. I t  was snpposed on the trial, that a 
baiiment niight be implied from the cil~comstances mentioned 
by  his IIonor. For the furtherance of justice, and f'or tlie 
sake of the remedy, there are cases in which an infant rnay be 
sllozved to tl-eat a person entering npon his estate as a guardian 
or bailiff, and to call him to an acconnt in t l ~ a t  character. 
But  tliat is plainly fbr the benefit of the infant, and to give 
him the largest redress against the tort-feasor, and i t  can never 
be tnmed against the infant to defeat any other action he 
lniglit have ; innch less liis right. For  doubtless, the infant 
rniglit, in such cases, have likewise e j e c t ~ ~ ~ e n t  and an ac- 
tion tiw lnesne piofits, or trover: if i t  wonld better suit his 
pulnl)osee. I t  is but the common pl~inciple that torts may be 
waived and actions ez cnnti2ctctu brought in many cases ; a 
fiction, thitt. like ~~~~~~~s in the law, must never be allowed to 
work wrong. Tlierethre, one who I ~ a s  sold another's horse, 
and n1Cg11t be sued for money had and received, cannot ob- 
ject, fLr that reason, to the owner's bringing trover, in which, 
pelwlventure the recovevy may be larger, because the horse 
might be worth more than the price got. Adinittinp, then, 
the plaintiff might have treated her father as holding under 
and her, ( t l io~gh  it is not clearly seen how she coold,) je t ,  
that does not anthorise the father to sity now, tliat he held in 
no orher way, there being no bnilnaeut directly proved. 'P'lle 
Conrt is not able, indeed, to see Iiow tlie f'wts ennlnel*nted 
afi,~-d any evidence, that there was even an i111p1ied bnilinent. 
If r11er.e had been an cspress one, it is adlnitted that Inere 
declaratinns of the bailee would not determine it. But here, 
the q ~ ~ e s t i o n  was whether, in fact, there w\.as rz bailment. 

U p n  that enquiry, all tlie declamtions of tlie person in 
possession, as well as his dealings with tlie property, are rele- 
vant and material evidence of tlie character of his holding, 
and one cannot help seeing tliat IIolmes did, a t  all times, 
claim the right of property of sorne kind in the slaves, under 
which he held. Fro111 the framing of the deed i t  is probable 
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that, a t  one tirne, he considered that gave or reserved them 
to him for life. At another titne, he may hare supposed him- 
self entitled to the absolnte property, because the deed had 
not been delivered, and that is the rnore probable, seeing that 
he.nutlertook to dispose of them amongat his other cllildren. 
Bnt througlmrzt, lie certainly claimed tllcrn as Itis, and aesert- 
ed a riglit to tl~ern ; and even the very declarations relied on 
by the defendant, irnpctrted that they were not then his dangh- 
ter's, but that she should Iiase them, 01. would get then?, that 
is, he intended she sllould ; for, at t l ~ e  mrne time he asserted 
that they were his own. If llc t l~ns  cl;iil~~r.d them, his posses- 
sion was p i m n  ,facie adverse, arlcl was concl asirel y so, iinlcss 
upon ~ h i n  proof of a bailment, or b , ~  his direct adrnissiun-of 
neitl~er of which is there ally evidence. As the case stands, 
the l~laintiff's title is clear, and she onght to have had a verdict. 

PER CURIAM. Judgment reversed, and w&re de noeo. 

&fATTHEIT WICKER v. KEXNETH IT. WORTHY.* 

&rere silence on the part of a sheriff as to thc existence in his hands of a prior 
lien on property sold in his presence, will not subject him to an action of 
deceit, but if he doer: or says any thing intended or calcuhted to mislead a 
plrc.haser, in this re~pect, he is liable. 

fi:rquiring from the sheriff. and reliance on his information as to the nature of 
the liens and levies of ~srcut ions  in his hands, on property offered for sale 
in his presence, is certainly the ~sei-cise of reasonable caution and diligence, 
as this is a matier peculia~ly within his lino\~ledge. 

Llc~row on the CASE for a deceit, tried before DICK, J., a t  the 
last Fall Term of Chatham Superior Court. 

The defendant, who was the sheriff of Illoore county, was 
present nt  a swle of property, made by the agent of one Bry- 

*This case was attempted to be reported at  page 221, ante, but the Repor- 
ter so entirely misapprehended the case sent up, as to make it proper to re- 
port it again. 
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ant, the owner. About the corn~riencement of tlie sale, n 
question arose alnong the bystandcrg, whether there m s  not 
some prior lien on i t  by virtue of an execution in tlie hands 
of the sheriff; wllerenpon, 13ry;wt stated that h i s  had becn 
the ease, but those lieits litld been aliscliargetl, and he called 
upon the defendant, as dicrifl, to makc a proclamation to that 
effect, and to state that t l ~ e  sale trligllt proceed witllont dan- 
ger to tlie purchasers; this t11c defendan: declined doing; np- 
on which Bryant said, he would do it. Before the sale b t p n ,  
tho crier, one 1T3rozonl 11iade n pnblic cleclsration, addressed to 
tlie bystanders, to tlic etfect " that a~mngernents liad Iteel1 
made whereby good titles wo111cl be lnntle for the pro1)erty 
~ b o n t  to be soltl." The clefencl;mt was in Iieiwing of this  roc- 
iarnatioli and said noilii~lg. IIucli property was sold 1)efore 
tlie land in qnestion wi~s pnt up. Wl~en it was oflered, the 
crier a l ~ d  one M~~rc l~ ison ,  :tri nucle of tlie defendant, both 
made p~~oclarn:ttinn that t1let.e was no dispute abont the title 
to this tract; this occ~tl~ecl in the presence and lieariug of tlic 
defendimt. Verg sliorily bctbrc the sale of the land in qnes- 
tion was begun, the pliii~itiff :~t~cl det'endant were seen con rers- 
ing privately, and just as thes separated, the det>nd:tnt step- 
ped forward nncl coniuiencccl bidding for tlie land, as the 
agent of the phintiif. Atfer bicldirlg sonic tirue, Ile ceased, 
when tlie plaintiti took i t  n p ,  in permi, and ran up the price 
to $350, wlieu it was kuoclictl off to Iii~n at that price. This 
sale took !,lace on the 20th of Dccc~nber, 1953. At tlie next 
terln of Moore Connty  cool^, wl~icli mas in Janoary, 1854, 
the defcntli~nt, as sl~eritf, returned an esecntion against 1313.- 
ant, in t'avor of one Bnic., let.ietl (111 the satire land, under 
wl~icli it was after\vnrds sold by l i i l i i  arid conreyecl to the pnr- 
zhaser, (Bnie.) An action of cjectrnent IWS irn~iiediately 
brought by h i e ,  ngaiitst the plaintiti, wllich, after pending 
for some tirne, was compro~nised by the p a p e n t  of $100 Ly 
the plaintiff. Bryant was indebted to the defendant-how 
m ~ ~ c l l  did not appear--and Mnrchison, above spoken of as the 
defendant's uncle, was deeply involved for Bryant, who IIRS 
since failed. There was no evidence that the defendant said 
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any thing in ~Seply to the pnblic declarations of IZyyant, or of 
Mnl*cliison, or tlie crier, about the title of the land, or the dis- 
cllnrge of tlie previous levies. 

TIle Conrt c h n l y d  the jury that if the defendant, by his 
contlnct, h:td intentionally deceived the plaintiff, as to the ex- 
istence of' tile levy on the lantl, he wonld  be ~~espmsib le  to the 
l~lnintiff, nnlcss tlic latter had shown a want of ordinary y 1 ~  

cle~lce in intbr~uing llilnself as to tlie state of the matter;  and 
upon tlrilt point he c l ~ n t y c ~ l  that the plaintiff was Found to 
I < I ~ o \ v  of the j r~dg~ncnts  against IZ~yant, (inclnding Gnie's,) 
and tlrnt exccntions lint1 issued thereon, hn t that after clw@lg 
lli~nsclf with s n h  inti)rmation, it was a due parsuit of inquiry 
to ~xwwt to the s1)eriff f'o~' f ~ i ~ t h e r  int'olmittion, and to i t ly  up- 
on his trntll and fairness in thc t~.ansaetion. The defendant's 
connacl excepted. 

Vcwljct f o ~  t11c plnin tiff. Jntlgment. Appeal. 

/Zccwgl'ton, for the plaintiff. 
i7la)rly a d  Pl~ilZ+s, for the defendant. 

Px.irrso~, C. J. Mere silence on the part of n sheriff, in re- 
spect to t l ~ e  lev? of an esecntiun wliicll he 11:~s in his hands, 
when 1)1mpertp sulject to its lien is exposed to sale in his pre- 
sence, is not s ~ ~ f i i c i e ~ ~ t  to ~ m k e  hini liable in an  action on the 
case t'or it deceit. But if he strys or does any thing intended 
and calcnlated to create tlre i lnpmsion that t11ei.e is no lien, 
and tl~iit it p ~ ~ ~ * c l ~ : i s e r  from tile defendant i n  tlte esecntion will 
get n good title, Ile will 11e l ia l~le  to the action. 

There was evidence in this case tending to p o r e  the deceit 
~vllicli otlgllt to Itare been left to the jnry, i. e., the proclamn- 
tions made 1)y the crier and Nurcl~ison, when the tlV:ict of land 
was offeretl ; tlte private conversation between the plaintiff and 
defend;int, itnd the defendant's bidding for the plaintiff, and 
other circumstances, such as the t'act that the defendtint in the 
execution was indebted to tlie det'endant, and that his uncle, 
Marchison, who had busied himself about the sale, was d e e p  
19 involved on his account. 
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W e  also concur with his honor upon the question of lam. 
Caveat ern~tor  is the rule in actions for deceit; but the fact  of 
a levy or of the intention of the sherift' to insist upon the lien 
of the execution, or to forego it because of certain arrange- 
ments which the defendant in the execution had made, and 
upon which the sheriff was willing to rely, so as to permit a 
sale, are peculiarly within the knowledge of the sheriff, and 
even a very cautious men might reasonably rely upon his re- 
presentations in regard to them. There is no error. 

PER CURIAM, Judgment affirmed. 
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STATE v. AVEBY WEST. 

Whether an instrument or weapon be a deadly one, is, a t  least generally 
speaking, for the decision of the Court. 

An instrument, too, may be deadly or not according to the mode of using it, 
or the subject on wliicth it is used. 

The actual effects produced by the instrument may aid in determining its 
character, and in showing that the person using it ought to be aware of the 
danger of thus using it. 

Hence, it was IIeld that an oaken staff, near three feet long, of the diametcr 
of an inch and a half or two inches, with which three blows were stricken 
upon the head of a man while drunk and unawares, shattering the bones oi 
the head, and ruptnnng theinterior vessels of the brain, was a deadly wenp- 
on, and a killing the use of it in that may, was murder. 

INDICTMENT for the MPRDER of one Joseph Pope, tried before 
MAXLY, J., at the Spring Term, 1859, of Burke Superior 
Coart. 

One Henry Ileal, who was present at the transaction, testi- 
fied that he was the owner of a distillery, in the county of 
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McDowell, about two miles from his residence; that on the 
first day of March, 1858, the deceased, with the prisoner and 
two others, Glass and Moss, mere at the still-house, after night ; 
that the party had been drinking, and were all excited with li- 
quor, except the witness himself; that the deceased, Pope, 
was more iritoxicatod than the others; that after night, Glass 
and Moss sat down to cards, playing on the head of a half 
bushel measure, and the prisoner and Pope were seated on a 
log, side by side before a fire which was made in front of the 
furnace of the still; that the prisoner and the deceased began 
to boast of their manhood, when the prisoner said to Pope,- 
"If I were to fight you, I would not figlit yon a fair fight"; 
to which tlie other said, he was not afraid of him, for that he 
had nothing but a knife or a pistol, and he was not afraid of 
them; that when this was said, the prisoner arose and stood 
a t  the corner of the fire, where there was a stick of oak, used 
as a poker for the still-fire; that the deceased still continued 
to sit on the log without seeming to notice the movements of 
the prisoner; that the deceased Boon appeared to be quite 
drunk, his head hanging forward with his face downward; 
that he, Pope, said Glass m s  cheating Moss, and swindling 
him out of his money-that glass said he was not; to which 
the deceased replied with an oath, calling Glass a liar; that 
Glass then seized tlie half bushel measure, and both lie and 
Moss rose to their feet; that at that trioment the pl%oner 
struck Pope with the oak stick two blows on the head; then 
strnck Moss and knocked him down, and then turned and 
strnck a t11ii.d blow at Pope, who was by this time prostrate 
on the ground; and Glass put the half bushel measure down 
withont nsing i t ;  that the prisoner stamped, or attempted to 
stamp and kick the deceased, nntil he was prevented by Glass, 
and witness; that when the blows were given, the deceased 
was sitting on the log as described, without appearing to know 
what was going on. 

The witness Deal, produced the stick which was examined 
by the Court, and was admitted by the prisoner's counsel to 
be that with which the wounds were inflicted. I t  was oak, of 
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ordinary hardness and solidity: a little short of three feet in 
length, and from one inch and a half to two inclies in diame- 
ter. Deal further stated, that the body of the deceased ap- 
peared to be in an insensible state during the niglit, and notli- 
ing was done except to dispose of tlie body before the fire and 
to raise the head by p ~ ~ t t i n g  under it a piece of wood with hi8 
hat upon it. 

One William Wallcer, said he mas passing the distillery on 
the night in question, and he went in, having heard of the oc- 
currence, and found some persons, whom, he did not rcrnenl- 
ber, trying to get the deccascd up, bnt 11e was unnljle to sit, 
and when raised, wonld tumble down a p i n ;  that prisoner 
eaid Pope liad called Glass a d-d liar, and lie liad just as well 
have called him so; arid he no sooner said it than he killed 
hirn; that if deceased died, 11e was willing to be hung for i t ;  
but did not think a jury would hang a marl for killing such a 
dog. 

Dr. Atkins testified that being called to tlie deceased, 
he reached him next morning; that he had just been removed 
to a bed in the corner of the distillery; that lie found him dy- 
ing, and ad vised his removal to some dwelling, where better 
atterition could be given him. Ife  made a partial exarnina- 
tion that day, and fbnnd the scull brolten f ro~n the temple 
round to the back of the head ; the patient died that day, and 
on the next, he made another examination, and fowld the 
skull shattered, the sacks containing the brain broken, the in- 
terrial artery ruptured, and the whole brain suffused with 
blood. 1Ie found a cut across the forehead in a ciwved shape, 
and the bone of the head underneath broken, and, also, a cut 
across the nose, and the bones of that organ crushed. H e  tee- 
tified that the deceased died of these wounds, and that any 
one of them was sufficient to produce death. 

The prisoner's cou~~se l  contended that the instrument where- 
with the homicide was co~nrnitted, must be proved by a wit- 
ness to be deadly, and that the iustrument was not deadly, 
and malice codd  not be implied, but must be expressed, that 
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there was 110 intention to kill, and such a purpose could not 
be inferred. 

Tlte Court, after explaining the graclcs of I~ornicide in North 
Caroli~~lz, and defining tlie term, ntttlice, and its two-fold appli- 
cation to the law upon that sul).jcct, proceeded to infor~n the 
jury, that in order to ilnplj ~nd ice ,  ;and matte a killing, with- 
out provocation rnnvder, it was r1ecesStll'Y tllc instrurr~ent wed 
should be cdcnlated to 1m1d11co deatl~, or some great bodily 
hurt ; tliat the stick pvodaccd and itlentificd, was sn1)jcct to 
ex:tnlination IJJ' tllc Conrt a~ id  jury, i t ~ d  supposing tltc l~lo\vs 
to htve been stritck wit11 the btick in the nlanner stated by 
the witness, Ded,  while the decensed was in tlic attitude sta- 
ted, they, (the I)If,ws) were l ~ i i ~ ~ ~ i f c ~ t l y  calc~~lated to produce 
grievous hurt, and tlieretiwe, the stick used in suclr way untler 
s11cli cilcurr~stances, was tleixtll,~. It tilllo\vccl, therefore, fl-orn 
gellelxl principles Iwid ~ O W I I ,  ~ )c r t a i~ i i l g  to the 1:tw of Ilo~rii- 
cide, that it' the killing was witllont l)rovocntin~t a i r l ~  tlle \yea- 
pon in qnestion, and the rnanncr stated, the law wor~lcl imply 
malice. 

The Conrt frirtlier instructed tile jury, that an intention to 
' 

kill, i v a s  not necessarily irlvctlvcd in errcry case +>f criminal 
Iiolniciclc, when n deadly weapon was used. If tho blows 
were given, leekless of how they nligdt result, in n manner 
actudly cttdanget.ing life I)y their violence a~ rd  barbnrity, and 
tlwy turn out to IE  the came of death, i t  is a case of i~ornicicle, 
t l ~ e  grade of which is to be dete~~lninetl I,y other circnrnstan- 
ccs. If witl~ont I c p 1  ~) t .o~oci~t io~l ,  it is a case of ~nurdw.- 
Det'euclaot excepted. 

Iris 11ouor gave sorile other instructions not cxceptecl to, 
ant1 not cleerncd to bc material to tlic qnestion I~etbre this 
Co11rt. 

Verdict tliat the prisoner was g ~ ~ i l t y  of ~nnrdcr. Judg- 
ment and appcd by the prisoner. 

Attorney Gemmzl, for the State. 
Avery, Edf~ey and .Gaither, for the defendant. 
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RUFFIN, J. Whether an instrument or weapon be a deadly 
me, is, at least generally speaking, for the decision of the 
Cor~rt ; because i t  is a matter of reason, that it is, or is not, like- 
ly  to do great bodily harm, which determines its cl~aracter in 
this respect; State v. Craton, 6 Ired. Bcp. 164. Iionce, it is 
clear that 8 gun, sword, large knife, or bar of iron, and any 
o t i w  heavy instrnmctit, by :t blow from wllich a grievons 
hurt wonlcl probably be inflicted, are deemed in law, deadly 
instrn~nents. An instrnment, too, may be deadly or not, ac- 
cording to the nlucle of wing it, or the subject on which it is 
nsed. For exanlple, in a fight between rnen, the fist or t i~ot  
would not, generally, be regarded as endangering lif'e or limb. 
But i t  is manifest, that a wilful blow with the fist of a strong 
man, orn the head of an infant, or the stamping on its chest, 
prorlncing de:ith, would import indice farom t l ~ e  nature of the 
iujnry, likely to ensne. So, the actnal cffects grodnced by 
the instrument, may aid in determining its cl~aracter in this 
respect, and in sliowirlg that tlie person using it, onght to be 
awme of the danger of tlins using it. IIere, as it seems to 
the Court, i t  milst Be apparent that the instrument as i~scd,  
was likely to p rod~~ce  death, or, at the least, great bodily harm. 
I t  was an oaken staff, nearly three feet long, of the diameter 
of an inch and a half' at one end, and two inches at the other. 
With it, three blows were inflicted, while tht! prisoner was 
standing over the deceased, and the latter was either sitting 
on a log with his head hanging down, too drunk to perceive 
his danger, or n~akc  an effort to escape it, or was down on the 
ground from the effects of the earlier blows, and each of them 
fractured the bones of the head; one, the skull on tlie side 
from the temple to the back of the head ; another, the thick 
bones of the forehead ; and the third crnslled the bones of the 
nose. An instrn~rient prodncing snch effects, not accidentally 
on one occasion, but at each blow with it, is unqnestionably 
a highly dangerous weapon, especially when used aport one 
in the posture arid helpless condition of the deceased, and au- 
thorises the inference, that the prisoner. nrust have understood 
the peril in which he was putting the deceased, and gave the 
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blows regardless of the consequences, just as much as if he 
had struck with a bar of iron. As the case appears, the of- 
fence is certainly murder, wantonly and cruelly perpetrated. 
There is no error. 

PER CURIAM, Judgment affirmed. 

STATE v. LAWRENCE BLACK. 

It was held not to be error in the Court to admit evidence of the contents of 
a written instrument, upon the assurance of the counsel offering it, that he 
would subsequentIy show the destruction of such paper, which evidence 
was afterwards produced. 

What  the defendant said to the magistrate on the next day after the destruc- 
tion of a paper, in his hands as a constable, and his reasons for not belng 
able to return it, were Held not to be admissible. 

INDICTMENT for a misdemeanor, tried before BAILEY, J., at 
the last Spring Term of Lincoln Superior Court. 

The indictment charged that a certain warrant, against one 
Alexander Wilson, was duly issued by one David Bailey, n 
justice of the peace of the said county of Lincoln, charging 
the said Wilsnri with an assault and battery, was put into the 
hands of the defendant, who was a constable in said county, 
and that he unlawfully did fail and refuse to execute the same 
and to make due return according to the exigency of the said 
warrant, against the form of the statute, k c .  

Bailey, the magistrate, was called, and the solicitor pro- 
posed to show the ir;suing of the warrant by him, but it was 
objected, that no notice had been given to the defendant to 
produce the instrnmeat, but upon the assurance of the soli- 
citor, that he would show its destrnction, the evidence was 
admitted. Defendant's counsel excepted. 

There was evidence, tending to show, that the warrant was 
destroyed in the presence of the defendant, and by his consent 
and connivance. The defendant then offered to show, that 
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he  went the next day to the magistrate and made a statement 
going to exculpate himself from a wilful destrnction of the pre- 
cept. This was objected to by the State's counsel, and reject- 
ed by the Court. Defendant again excepted. 

Attorney General, for the State. 
Guion, for the defendant. 

BATTLE, J. W e  are unable to discover any thing in the 
errors assigned by the defendant, in his bill of exceptions, to 
entitle him to a venire de novo. Whatever force there might 
have been in the objection to the admission of the testimony, 
relative to the issuing of the warrant, and its tenor before its 
destrnction was proved, was entirely removed when such 
proof was given. We believe that it is not uncornmou for a 
court to admit testimony, the competency of which, depends 
upon some other proof, when an assurance is given by the 
party that he will offer snch preliminary proof, and when it 
is introduced, we cannot see how the opposite party can be 
prejudiced by the order in which the testimony was given. 
In  the present case, the destruction of the State's warrant by 
the defendant, was the main allegation in the bill of indict- 
ment, and of course, it had to be proved in the progress of the 
trial, for the purpose of establishing his guilt. H e  could not, 
therefore, be, in any manner, prejudiced By the proof that 
the warrant was prepared and delivered to him by the magis- 
trate ; for i t  could not hurt him, unless i t  was afterwards prov- 
ed that he had destroyed it. 

The second exception, founded upon the rejection of the 
testimony, offered by the defendant, to show that the day af- 
ter the destruction of the warrant, he went to the magistrate 
and explained how it carne to be destroyed, and that in con- 
sequence thereof, he could not make a due return, is also un- 
tenable. H e  could not thus make evidence for himself, to 
exculpate him from tile charge of having destroyed the State's 
warrant ; Bt~te v. Tilley, 3 Ire. Rep. 424; State v. Neville, 
(ante 424,) decided at  the late term in Raleigh, and not get 
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reported. Nor was it evidence of a return, or of an excuse 
for not making a retwn, as he had released the defendant 
in the warrant from arrest, and therefore, did not hare him 
in cnstody, so as to be  ready to rnake a due return before the 
magistrate. 

As we do not find any error in either of the exceptions as- 
signed, we must direct the judgrnent to be affirmed. 

PER CUEIAM, Judgment afirmed. 

Doe on the demise of CORNELIUS COOPER v. SARAH GIBSON. 

The title to the unsold Cherokee lands, in the county of Haywood was, by 
the act of 1835, vated  in the justices of that county, and where their com- 
missioner, whose duties and powers were limited, by the resolution of the 
Court appointing him, to a l e e  months, executed a deed for a portion of said 
lands, at  the end of three years, it was Neld to be inoperative and void. 

EJECTMENT, tried before MANLY, J., at  the last Term of 
Jackson Snperior Court. 

The General Assembly, at  its session of 1835, by an act an-  
!y passed, rnacle it the duty of the Governor to conrey to the 
Justices of Bitjwood county, certain lands therein described, 
comnionly called the Cherokee lands, re~naining unsold with- 
in  the limits of the county; they, the said justices, cornplying 
with certain tenns therein reqnired. With a further provi- 
sion, that the said justices sl~ould dispose of said lands for the 
use and benefit of said county, and the rnocle of doing so. 

On the lot11 of Jannarj-, 1837, his Excellency, Edward B. 
Dndleg, the Governor of the State, by deed reciting this act 
of Assembly, and reciting also, that it had been made to ap- 
pear to him by the certificate of the public Treasurer, that the 
conditions reqnired by the act had been complied with, did 
"give and grant unto the said Justices of Haywood county in 
trnst for the said county, any tracts of land, commonly called 
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Cherokee lands, remaining unsold within the limits of the said 
county." 

A t  a County Court of Haylvood county, held on 19tEi of 
October, 1836, a majority of the justices being present, seve- 
ral orders and resolutions were adopted relative to the sale 
and disposition of the lands granted by the said act, among 
others, was one appointing "a  comniissioner with power to 
dispose of said lands according to tlie act of Assembly on the 
subject of Cherokee lands," and further, as follows: 

" Besolved, That tlie cornmissioner shall close all his business 
in three inontlls from the date of his commission, and that his 
appointlnent shall cease at that time." 

iinotlier resolution of the Court at the same time provided 
as follorvs : 

'' Besolved, Tliat a t  tlre expiration of three months, the com- 
missioner shall pny orer to the cIerk of the county court, or 
county trustee, or to one appointed for that purpose, all 1110- 
ney in his hands, received for said 1a11ds.~ 

The Court then proceeded to appoint "Einian Edmonston 
commissioner, to dispose of the Cherokee Iands, who gave 
bond and security for his performance in office." 

Mr. Edinonston proceeded to act nnder this anthority, and 
having sold to Isaac SelEarq the land in question, gave hirn 
this certificate: "1 certif;~. that agl-eeably to an act of the 
Gencral Assernbly of the State, entitled "An act prescribing 
the ]node of surveying m c l  selling the lands lately acquired 
by purchase from the Cherokee Indians," Isaac SeIIars was 
the purcllaser of section Xo. 19, in district 2, bonnded as fol- 
lows: (describing it,) containing sixty-two acres, represented by 
the sbore plat. Witness my Band, this  22d of December, 
1836. (Signed) N. EDMONSTOK, C&ommis,~io?2tr.'" 

On the 19th clay of February, 1840, Ninian Edmonston 
and John 11iZlins~, reciting the act of 1835, and the grant 
of the Governor to the Justices of Haywoocl, and reciting 
"whereas, the justices of the said county, ?kc., did "at the 
October session, 1836, appoint Ninian Edmonston and Jbhra, 
BiUiccn, commissioners to sell and convey said lands," and 

16 
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that they two did make public auction thereof, and that Isaac 
Sellars became the highest bidder for the land in question, 
and did pay the said purchase money, they as commissioners 
did make and deliver to the said Isaac Sellars, a deed in fee- 
simple, for the said land. 

Sellars entered, and conveyed to the lessor of the plaintiff, 
and the question is whether the deed to him is sufficient to 
pass the land. His Honor intimated an opinion that i t  was 
not sufficient, whereupon, the plaintiff submitted to a nonsuit 
and appealed. 

Shipp and Xerrimafi, for the plaintiff. 
Gaither, for the defendant. 

PEAWON, C. J. W e  concur with his Honor in the conclu- 
sion that the plaintiff failed to show title in his lessor. The 
grant executed by the Governor, in pursuance of the act of 
Assembly, passed in 1835, vested the title of the land in the 
justices of the county of Haywood ; and if we supposed that 
the deed of the commissioner, provided it had been executed 
within the three months, to which his authority was lirnited, 
would have had the effect, in law, to pass the title out of 
them, still, there is no ground upon which such effect can be 
given to a deed, executed by him three years after his author- 
ity and powers, as commissioner, had expired. So, his deed 
under which the plaintiff claims, was inoperative for the 
want of power. The title is still in the justices of the county 
of Haywood ; and we may be at liberty to suggest that the 
defects of title of this, and other like cases, can only be cured 
by an act of the Legislature, providing some mode in which 
the title may be passed. 

PER CURIAM, Judgment affirmed. 
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An acknowledgement bone,  as a surety for the stay of an execution, taken 
by a magistrate in the absence of the judgment, entered on a separatepiece 
of paper and signed by the proposed surety, is invalid, and no execution 
can be issued thereon qainst such signer. 

A P P ~ L  from a justice's judgment, tried before BAILEY, J., 
a t  the Fall Term, 1858, of Jackson Superior Oourt. 

One Sellers made a note to the defendant for 651, which 
he endorsed to the plaintiff, and the action was by warrant on 
the endorsement, and it was tried in the Superior Court upon 
the pleas, "general issue and payment." 

The evidence was that Murray, on receiving the note, 
placed it in the hands of Buchanan, a constable, for collec- 
tion, and he warranted Sellers and got a judgment. The 
judg~uent was kept by the justice of the peace, and in a day 
or two afterwards, Sellers applied to the magistrate for a stay 
of execution. The application was made on Sunday, about 
two miles from the residence of the justice, at which latter 
place, the warrant and judgment were. The magistrate d e ~  
termined to grant the stay, and to that end, he then entered 
Parks' acknowledgment, in writing, on a small piece of paper, 
which was signed by Parks and attested by the justice, and 
by the latter, attached to the judgment a few days afteraarda 
After the expiration of the stay, Buchanan, the constable, 
took out a fi. fa. against sellers and Parks, and sold a horse 
belonging to Parks, for the debt. Parks afterwards brought 
Prover against Euchanan, and recovered the value of the horse, 
on the ground that the stay was a nullity as to him, and then 
this suit was brought. 

The only question made at the trial, waa whether the s h y  
of execution granted at the time, and in the manner stated, 
was valid or invalid as against Parks. The presiding Judge 
beFd it to be a nullity, and a verdict and judgment behgreu- 
dered accordingly, the defendmt appealed, 
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J. W. Wood$, for the plaintiff. 
Merrimnn, for the defendant. 

RUFFIN, J. The defence was, that the endorser mas dis- 
charged by the payment of the note by the maker, or by one 
coming in his place. Now, the supposed payment was not vol- 
untary, but was exacted from P a i h  as alleged by him, on 
illegal and void process; and on tliat ground he recovered tlic 
value of tlie horse ; so that, in fact, the debt has not yet been 
received by the plaintiff: Still, if the money were properly 
raised on the execntion, and ought not to have been recovered 
by Parks, but kept by thc plaintiff, or his officer, in satisfac- 
faction of the debt, it would amount to payment, and discharge 
the defendant as endorser. I t  is to be noted here, tlmt the 
defendant did not make the point, that the recovery was im-  
properly made against Bnchanan, since the writ of execution 
was a justification as to him as constable, though the plain- 
tiff, Murray, or tlie magistrate, might 11aw been liable. Pos- 
sibly tlie point mas waived, becanse finchanan, as collecting 
agent, was chargable with tho responsibilities, in such a case, 
of the judgment creditor or his attorney. But be that as it 
may, the question was not raised, and the case was distinctly 
put by both parties on the single point, whether tlic proceed- 
ing was suflicient, in law, to charge Parks, as surety for the 
stay of execution. On that, tlie opinion of this Conrt concurs 
with that of his Honor. 

I t  has been the constant course of justices toenter theacknoml- 
edgement of persons as sureties for appeals or for staying ex- 
ecutions, on the warrant and jndgrnent. With respect to the 
latter, the words of the statute are, " the acknomleclgement of 
the surety entered by the justice, and signed by the surety, 
6hall be snficient to bind him ;" and then the act directs that 
any justice may issue execution against tlie principal and 
surety. I t  is thus seen, that nothing is to be left to par01 ; 
but the acknowledgement is to be in writing, and signed by 
the party ; and tliat acknowledgenient is to be " entered" by 
the justice. Where and when entered l Plainly, the entry 
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is to be made at the time of the acknowledgement and signature, 
and, as plainly, i t  must be on the same paper with the jndg- 
111cnt, or, at least, on one annexed to it at  the time of the entry; 
so as to prevent the substitntion of one jndgment for another. 
The eng~ge~rient  of the surety is not in the form of a contract, 
drawn ont at length, but is a simple acknowledgernent that 
he is surety to stay that judgment, arid signed by him ; which 
is construed in reference to tlie law anthorising the proceed- 
ing, and in reference to the particular judgment mentioned 
and annexed. Sach a construction is required. as well for 
the protection of the suroty from imposition as to the amount 
of his liability, as, for tlie security of the creditor, and to ens- 
able him to see, at once, when, and against whom he may 
have execution. Hence, as mas remarked in Rickmon v. 
W l i a m s ,  10 Ire. Rep. 126, it is obvious that the provision is 

in  tlie natnre of a statnte of frauds and perjuries, and, there- 
fore, no latitude is d l o m b l e  in applying the act, which would 
expose either party to imposition. That all the prowedings 
are to be on the same paper is an ides which pervades all the 
the other parts of the act relative to the engagement of sure- 
ties for an appeal, or stay of execution. Thus, an appeal or 
stay of execution is snbseqnently provided for, when the party 
may be absent at the trial, or if present, may not be prepared 
to give security. In 6llcll cases the plaintiff may have exe- 
cntion i~nmediately ; but i t  is enacted, that, on the applica- 
tion of the other party to give security, the justice, if the 
jndgment and papers be not in his hands, shall cause them 
" to  be returned to him, 30 the e n d 9  that such stay may be en- 
tered, or such appeal be allowed ;" which plainly implies that 
the stay is to be entered on tlie judgment itself, and signed 
thereon by the surety. I t  follows that the surety cannot be 
bound in any other way, so as to authorise an execution 
against him as upon a judgment. 

4 s  that is decisive of the case, the judgment is affirmed, 
without adverting to the other point as to the time, being on 
Sunday. 
PEE C ~ R I A X ~  Judgment affirmed. 
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C. GRIGG a d  3. G. WILLIAMSON, &e&m v. WILLIAM 
WILLIAMS, e t  al. 

Where two penons subscribed a will as witnesses, in the presence of the t e e  
tator, after he had signed it, and then the name of one of the witnesses 
was inserted as executor, whereupon a third person was procured, who, on 
the acknowledgement of the testator, subscribed it as a witness, (such in- 
tellineation in no d e , ~  affecting the dispositions of the will,) it was Held 
that this did not impair its validity. 

DEVISAVIT VEI, NON, tried before BAILEY, J., at the Special 
Term, July, 1859, of Bnncombe Snperior Court. 

Tho issue was to try the validity of the alleged will of Wil- 
liam Wellman. 

I t  was in evidence, that the decedent reqnested E. J. Grigg, 
one of the subscribing witnesses to write it; that he wrote it 
according to instructions given him by the for~ner; that the 
decedent then signed the payer, and requested E. J. Grigg 
and J. G. Williamson, to witness it, which they both did in 
his presence; that after they had subscribed the paper as wit- 
nesses, the decedent requested Mr. Williamson to act as one 
af his executors, (C. Grigg having been alone named in  the 
script as executor); that Williamson agreed to do so, and there- 
upon the other witness, E. J. Grigg, inserted Williamson's 
name in the presence of the alleged testator as one of the ex- 
ecutors. I t  being suggested by Mr. Williamson that he could 
*not act as executor and prove the will as n witness, one Moses 
Wnght was sent for a few days afterwards, and then, in the 
decedent's presence, and at his request, subscribed the script 
as a witness, J. G. Williamson being also present, and having 
erased his name as it witness, E. J. Grigg not then being pre- 
sent. I t  was admitted that this did not alter the provisions of 
the will. 

I t  was insisted that the paper writing was not duly execu- 
ted, because E. J. Crigg had subscribed as a witness before 
the name of Williamson was inserted as one of the executors. 
Eis  Honor held that this did not render the will invalid. De- 
fendants excepted. 
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Verdict in favor of the will. Judgment for the propound- 
ers. The caveators appealed. 

Gaither, for the propounders. 
Noke, for the caveators. 

BATTLE, J. We concur with his Honor in the opinion that 
the snbscription of the paper writing by E. J. Grigg, as a wit- 
ness, before the insertion of the name of J. G. Williamson, as 
one of the executors, did not, under the circumstances, pre- 
vent it from being proved as the last will and testament of the 
alleged testator. The witness, and the testator, were both 
present, and the execution of the paper was infir;, when the 
name of the additional executor was inserted at  the instance 
of the testator, and with the knowledge and concurrence of the 
witness. I t  would have been an idle ceremony for them to 
have then traced their names over again, or have written them 
anew. I t  appears from the paper writing itself, that the ad- 
dition of another executor, did not make any material altera- 
tion in its devises or bequests. In the case of Bateman v. 
Xariner, 1 Mnrph. Rep. 148, the testator signed his will, and 
i t  was attested, in his presence, by one witness. H e  then in- 
serted the date and the words "my dearly beloved," and had 
i t  attested in his presence, by another witness. The testator 
then acknowledged the execution of the will before both wit- 
nesses, and i t  was held to be a valid execution of it. There is 
no error. 

PEP CURIAM, Judgment affirmed. 
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Doe on the demise of ELIZABETH McLANE v. RICHARD MOORE. 

Where an estate was limited to one for life, remainder to a feme, who took hus- 
band during the existence of the life estate, it was Held that the latter mas 
not barred by the lapse, during the continuance of such coverture, of more 
than seven years of adverse possession, she having brought suit within the 
time allowed after discoverture. 

Where a constable levied an attachment on real estate, and the same after judg- 
ment of condemnation by a justice having jurisdiction of the amount, was 
returned to Court, where an order of sub was made, it was Beld that an 
irregularity as to the form of the process in respect to the day of its return 
was cured, and that advertisement was to be presumed, upon the principle 
omnia prcesumuntur, kc. 

ACTION of EJECTMENT, tried before MANLY, J., a t  the Spring 
Term, 1859, of Polk Superior Court. 

The plaintiff deduced tide : 
1. Through a gmnt from Willis Scroggins: 
2. Legal proceedings by attachment against Scroggins, 

and sale of the land with a sheriff's deed to John Hughes. 
3. The will of John Hughes, devising the premises to his 

wife for life, remainder to the lessor of the plaintiff. 
The proceedings in attachment were as follows, that is to 

say : 
1st. An affidavit by John Hughes, dated 12th of Septem- 

ber, 1799, alleging that Willis Scroggins is indebted to him in 
six pouads three shillings and sixpence, and that he has good 
reason to believe that the said Scroggins hath absconded.- 
Signed by the affiant, and witnessed by 'LSamoel Young, J. 
9." 

2nd. A bond with sureties payable to Willis Scroggins in 
twelve pounds seven shillings, conditioned " that John Eughes 
prosecute his suit agreeable to law, in case of an attachment 
against said Scroggins," dated 12th September, 1799. 

3rd. An attachment in' the following words : 
"State of Korth Carolina, Rutherford county. 

Whereas, John Hughes pei~sonally appeared before me, 
Samuel Young, Esq., one of the justices of said county, and 
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made oath that Willis Scroggins llath removed, or so absconcl- 
ed that the ordinary process of law cannot be served on Mm, 
and that he is justly indebted to him in six pounds three shil- 
lings and sixpence, and cletaineth payment, this is therefore, 
to require you to attach so much of the goods and chattels, 
lands and tenements of the said Willis Scroggins, pleviable 
by security, sufficient to satisfy the said debt and cost, and 
make return how you have executed this writ. Given under 
my hand, this 12th of September, 1799. 

(Signed,) SAMUEL YOUNG, [Seal.] 
On which was endorsed as follows: 

"John Elnghes, ) Attachment. 
VS. 

Willis Scroggins. 1 12th of September. 
Levied on one hundred acres of land on Green River, join- 

ing James Redings above, and Miller below--no personal pro- 
perty to be fo~md. 

Cost 5s. JAMES SCOTT, D. Sh'ff." 
The plnintiE proves his acconnt to six pounds 3-6, a i d  5s. 

cost. Judgment before me, this 1st day of October, 1799. 
SANUEL YOUNG, J. P." 

4th. The ~ollowing writ : 
State of Xorth Carolina. 

To the Sheriff of Rutherford county-greeting : 

Whereas, James Scott, as constable, returned into conrt a 
judgment at  the instance of John Ihghes,  against Willis 
Scroggins, for the sum of six 1)ounds three shillings and six- 
pence and cost, taken before Samuel Young, Esq., in the fol- 
lowing manner, viz: 12th September, 1799. Levied upon 
100 acres of land on Green Eiver, joining James Redings 
above and Miller below; no personnl property to be found, 
and the same being made returnable to court for orders of sale, 
ordered, therefore, that you, the said sheriff, do sell the said 
lands, or so much thereof, as shall be of sufficient (value) to 
satisfy the said debt with cost, and make dne return thereof, 
to our next court, how you have executed this order. 
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Witness, R. T. Lewis, clerk of our said court, at office, the 
second monday in October, 1799. R. T. LEWIS, cl'k 

On which last paper is endorsed as follows : 
"John Eughes, ! Order of sale to January, 1800. 

WS. 
Willis Scroggins. 10th of January, 1800, sold at pub- 

lic auction, the land within, agreeable to the order, to John 
Ilughes, the plaintiff, for three pounds. No money paid. 

JAMES SCOTT, D. Sh'ff. 
The foregoing were original papers, filed in the office of the 

de rk  of the Superior Court, of Polk county. 
The following is duly certified from the minutes of the coun- 

ty court of Ruthel ford : 
"  stat^ of North Carolina. 

County Court of Pleas and Quarter Sessions begun and 
held for the county of Rutherford, at  the court-house in Ruth- 
erfordton, on the second monday in October, being the 14th 
of said month, in the year of our Lord, 1799. 

Present-Ste~hen Willis. 7 
Chirles Wilkiis, } EsqUires. 
Charles Lewis, 
D. Dickey, ' j 

After the usual proclamation being made, the court was 
opened accordingly, at which time the following record, ss : 

James Scott, as constable, returned into cowt a judgment at  
the instance of John Hughes against Willis Scroggins, for the 
sum of 36. 3, 6, and 5s cost, before Samuel Young: Esq., in 
the following manner, viz: 12th September. Levied upon 
100 acres of land on Green River, joining James Redings 
above, and Miller below-no personal property to be found, 
by JAMES SCOTT, D. Sh'ff. 

Ordered, therefore, that the same be sold, or so much there- 
of, as shall be of value sufficient to satisfy the said debt with 
costs, agreeable to an act of assembly, &c." 

And the following is duly certified by the clerk of the coun- 
ty  court of Rutherford, as being taken from the " &mth 
Docbt." 
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The question was, whether these proceedings, thus certified, 
were sufficient to uphold the sheriff's deed, founded on the 
said sale. The Court pronounced in favor of the sufliciency of 
the evidence furnished, with an understanding that the excep- 
tion might be further considered of by the Court, and if al- 
lowed, the plaintiff should submit to a non-suit. 

The trial then proceeded. The defendant showcd a deed 
from Richard Lewis and James Early, to Ransorn Barnes, da- 
ted 19th September, 1818; then a deed from Barnes to Green- 
berry Griffin, dated 14th September, 1820; then, a deed from 
Griffin to John Moore, the father of the defendant, in 1828. 

And it was proved that Barnes took possession in 1818, and 
he and those claiming under him, had occupied the land ever 
since. 

In  reply to this proof, the plaintiff showed that she became 
covert in 1802, and continued so, until 1856, one year before 
the suit was bronght, and that her mother, the tenant for life, 
under the will of John Hughes, died in 1840. The Court was 
of opinion with the plaintiff upon the question of the statute 
of limitations, and, on instrllctions to that cflect, the jury 
found a verdict for the plaintiff. Afterwards, on consideration 
of the exception to the proceeding by attachment, being of 
opinion with the defendant, according to the agreement at  the 
trial, the verdict was set aside, and a nonsuit entered. The 
plaintiff appealed to this Court. 

"January 4th, 1800. 

Ship, for the plaintiff. 
&kk80n, for the defendant. 

John Hughes? 
vs. 

Willis Scroggins. 

PEARSON. 0. J. W e  agree with his Honor in respect of the 
effect of the covertnre of the feme lessor, but we differ with 
him in respect to the proceedings in attachment. The fact, 

older 

for sale 

January loth, 1800, sold at public 
Judg't 1 auction, the land within, agreeable to 

6.6, 3, 6. 
this order, to John Hughes, for three 
pounds. J. SCOTT." 
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that upon the retnrn of the judgment and proceedings before 
the justice, the connty court gave judgment, i. e. made an 
L60rcler of sale," cures all mere irregularity, and supplies a 
ground of presumption that every thing wns rightly do?te, nn- 
less such presumption is rebutted by something appearing in 
the face of the proceedings sufficient to show that the case Iiad 
never Been properly constitnted before a tribunal having corn- 
petent jurisdiction ; so as to make the proceedings "null and 
of no eEect." Skimer  v. Boore, 2 Dev. and Bat. Eep. 138 ; 
10 F e t e d  469; 7 Cranch 420; Clark v. Quinn, 5 11-ed. Iiep. 
175. 

This case tvns properly constituted in the County Conrt by 
the return of the levy, and of the judgment given by the jus- 
tice of the peace for &6. 3. 6., which was within his jurisdic- 
tion. The omission of the magistrate to set out in the process 
a day of return, was a mere irregularity, cured by the fact that 
i t  was retnrned in the time required by law; and the fact that 
due advertisement had been made, falls under the rule, amnia 
pr@su?m~du?. kte esse &a. The judgment of nonsuit must be 
reversed, and according to the agreement a t  the trial, judg- 
ment m u ~ t  be rendered for the plaintifK 

PEE CDRIAN, Judgment reversed. 

Doe ex dem 14. FREEMAN et a1 v. A. J. LOFTIS et. ak 

The act of 1803, for running the boundary line between this State and South 
Carolina was intended to confirm, and did confirm the first grants by either 
State within the dispnted territory, and all territory must be considered 
disputed, for which the respective States had opened land-offices and issued 
grants. 

Twenty-one years contiuued possession of land, the title of which, is passed 
from the State, begun by A as purchaser from B, and held throughout by him 
(A) as the owner, creates the presumption of a conveyance to him, A, from 
any and all persons. 

There is no presumption, in law, that one bearing the name of the son of a 
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person seized of land, is the heir, or one of the heirs of a particular ancestor, 
but the qucstionof identity is one ofPct, to bedctormined by thc jury upon the 
concornitant circumstances, such as the identity of name-residence of tllc 
claimant, and that of the other members of the family. 

ACTION of ~JECTMENT, tried before MANLY, J., a t  tIie last 
Spring Term of IIenderson Superior Court. 

The premises lie in IIcnderson co~uity, and the declaration 
contains a count on the demise of Meredith Freemall, and one 
on the demises of soveld persons, who arc the heirs of Jacob 
Phillips. 

On t l ~ c  tl-id, the plaintiff' gave in evidence a grant for the 
lmniises, containing 600 acres, f ron~ tlie State of Soutll Caro- 
lina to William Reado, bearing date 2nd April, 1798, and 
purporting that the pl-en~ises were in South Carolina, and a 
conveyance from Reade to Jacob Phillips, bearing date the 
3rd of June, 1799. And the plai~rtiff further gave evidence, 
that said Phillips entelwl under his deed and remained in  
possmsion ten years, anJ then Moses Smith entered and con- 
tinued in possession twenty-one years, claiming the premises 
as his own absolutely, under a pnl-cllase from Phillips. Thnt 
Smith then went off and left the place vacant, and that he had 
a son by the name of Joseph. And the plaintiff further gave 
i n  evidence a deed from one Josepl~ Smith, of Alabama, to 
Nereditli Freeman, one of the lessors of the plaintiff, bearing 
date December 17th, 1851, and in consideration of $50, con- 
veying all the right and title of the said Joseph, the bargain- 
or, of arid in the premises in fee simple with special warranty. 

Tl~ererlpon, the Court instructed the jury, that there was no 
statute in this State, confirming the grants of Sontli Carolina, 

$ for lands in North Carolina, and, theleforo, tho grant to I m d e  
was inoperative, and that tlie possession of Smith could not 
be connected with tlie prior possession of Phillips, SO as to 
divest the title out of the State and vest i t  i n  Phillips; and 
fwthermore, that there was no presumption in law from the 
name, merely, that Joseph Smith, who made the deed to Free- 
man, was the Joseph, who was the son of Moses Smith-; but 
that the question of identity was one of fact, to be determined 
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by the jury, from the identity of name and other circumstan- 
ces. The plaintiff excepted to the instructions, suffered a, 

nonsuit, and appealed. 

S h e ,  for the plaintiffs. 
Boke and Bizon, for the defendants. 

RUFFIN, J. I t  may be remarked on the first point, that 
one of the early acts, that of 1808, for running the line be- 
tween this State and South Carolina, and appointing commis- 
sioners for that purpose, has a proviso, that the extension of 
the line shall not affect the title of any person to lands enter- 
ed in either of the States. I t  would rather seem, that those 
words are sufficient in thenlselves to confirm titles to lands, 
that fell into this State, upon the fixing the boundary. But 
that construction is rendered more probably correct by subse- 
quent acts of the Legislature. For, in 1804, an act in amend- 
ment of that of 1803, was passed, that the Governor might treat 
with the authorities of South Carolina and Georgia, for set- 
tling our boundaries, with a proviso, however, that nothing 
therein should aflect any part of the act of 1803. Then comes 
an act in 1806, which recites, that there were doubts, whether 
the act of 1804, did not make the proviso of the act of 1803, 
extend to Georgia as well as South Carolina, and that i t  
could answer no valuable purpose, so far as it respects Geor- 
gia, and might be an impediment to a settlement of boundary 
viith her, and then enacts, that it  shall not be construed to 
extend to Georgia. Accordingly when the com~nissioners of 
Georgia and of this State met, in June, 180'7, the former de- 
clared that their powers were not competent to confirm en- 
tries and grants under North Carolina, which should turn out, 
on running the line, to be within Georgia, but that they were 
impressed with the justice of confirming some of them, and 
would recommend them to the liberality of their Government, 
not doubting the Legislature would confirm such of them in a 
satisfactory manner; and the final agreement afterwards between 
Georgia and North Carolina, is silent as ta the confirmation d 
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grants. All this may be seen in the several acts, which are to be 
found in the second volume of the Revisal of 1810, and upon the 
adjustment of the boundary with South Carolina in 1815, it is 
simply established as run, marked and described in the agree- 
ment of the commissioners, and the plat annexed, and nothing 
is therein said of the confirmation of grants, either generally 
or of certain grants in particular ; though, as before seen, it 
was intended that they should be confirmed. The inference 
seems to be very strong, that the general words of the act of 
1803, were intended to confirm, and did confirm, the first 
grants by either State within the disputed territory ; and that 
for that purpose, all the territory was to be considered as dis- 
puted, for which the respective States had opened land-offices 
and issued grants, as it was well known that no such offices 
had been opened, as to any territory, remote from the con- 
tested line. The difference, to either State, was,of no conse- 
quence, being only the purchase-money for vacant lands, which 
at the time was very low, and made so for the purpose of in- 
ducing persons to take them up and settle them, so as to bring 
them into cultivation and make thetn subject to taxation, a 
purpose effected almost as well by taking a grant from one 
State as the other. At all events, there could be no sufficient 
motive for annulling them, and thereby defeating the settle- 
ment of the boundary, and working a prejudice to persons, 
who had taken titles upon the pnblic faith of one of the par- 
ties. I t  was certainly understood, in this State, at the time 
of settling the boundary with South Carolina, that there was 
a mutual confirmation of grants ; and no instance is known of 
a grant by Sonth Carolina being held void, except where i t  
would have been so held, if issued by North Carolina, that is, 
where the same land was covered by a prior patent from this 
State. The Court considers, therefore, that the act of 1803, 
gives validity to the g r a ~ t  to Reade. 

But that is not, really, material to the title in this case. For 
although by ~ i r t u e  of the grant and Reade's conveyance to 
Phillips, the title became vested in Phillips, yet, i t  is clear, 
that it is not now in him or his heirs. The subsequent contin- 
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ued possession of Smith for twenty-one years, claiming tn hold 
the premises, as his own, under a purchase from Phillips, 
raise a plenary presumption of a conveyance from Phillips, 
to him. If such a presumption is proper, in any case, i: is in 
this. Smith's possession began as that of purchaser, and was 
continued throughout as owner, and a presumption of i i  con- 
veyance from at,n.y, and all persons, arises, which is necessary 
to veet the title in hirn. I t  is, therefore, inmaterial, wi~ether 
the united possessions of Pfdlips and Smith were sufficient 
to divest the title out of the State, or whether the grant to 
Reade had that effect; for, admitting the title to have been 
in Phillips, he has it not now ; because, by presumption from 
lapse of time and possession, it is i n  Smith. 

Tllerefore, the only count on which the plaintiff coiild re- 
cover, is that on the demise of Freeman, on his title derived 
from Joseph Smith, sapposing him to be the san and heir, or 
one of the heirs of Xoses. On that point, i t  may be, the jury 
monld have found for the plaintiff on the circumstances. Bnt 
he distrusted that, and took a nonsuit on the ground, that the 
name per se was evidence in law, that Joseph Smith, the bar- 
gainor, and Joseph Smith, the son of Moses, was the same 
person. But on that point, the plaintiff is certainly mistaken. 
There is a possibility, and there may be a probability of the 
identity of t l ~ e  person in this case. 13at the possibility or pro- 
bability is to be judged of by the jury from the name, the re- 
sidence of the person, and of the otlter members of the fami- 
ly, the price paid for the land, cnmpared with its value, and 
the facility 'ivitll \t-hich the identity tniglit be proved, if i t  ex- 
isted, and other circn~nstances. Eut the law l a p  down no 
rule on the subject, and, as is evident in respect to so common 
n name, can lay down none. 

The title being in no one of the lessors of the plaintiff, the 
jtldgnlent mnst be affirmed. 

PER CCRISX, Judgment affirmed. 



I State on, the velation of ABSALOM CARROW v. M. A. MAXWELL 

Where a constable, to relieve himself from liability for failing to collect a 
judgment in his hands, paid i t  off to the plaintiff, and then put it into the 
hands of another constable to be collected for himself, it was HeM to be. 
some evidence that he had purchased it. 

Held further, that the former constable might well deelare, as relator against 
the latter, on his bond, for failing to collect the money. 

DEBT, tried before BAILEY, J., at  the Fall Term, 1858, of 
Henderson Superior Court, 

The declaration was npon the offizial bond of the defendant, 
as a constable. The relator, Garrow, had been a constable, 
and had in his hands for collection, a judgment in favor of 
Tollison and Taboi*, against one W. W. Hutchison, for $21.53 
and interest. This he paid over to Tollison and Tabor, and 
then went out of office. Hutchison testified that he had paid 
abont fonr dollars of the judgment, and tl~e remainder, (about 
$18,) he had not paid to any one; that he still owed that 
amount on that claim to some one. He fnrther stated that 
Maxwell presented the judgment to him after Qarrow went out 
of office, sajing that he had received it to collect for Carrow; 
on the cross-examination of the defendant, he said that Gar- 
row told him he claimed the money, bccanse he had it to pay 
in his official capacity, but did not claim to have purchased 
it. I t  was further in evidence, that while Maxwell had the 
paper in his hands, he might have collected it off of Hutchison 
with ordinaq- diligence. 

The defendant introduced the judgment in qnestion, on 
wllicil was endorsedl that it had been paid. The defendant 
contended that the suit was improperly bronght npon the re- 
lation of Garrow; that there was no evidence that Garrom 
had pnrcliased it from Tolli-on and Tabor, and that the rela- 
tion should hare been in their names, and asked the Court so 
to instraet the jury. 

His Honor declined to give the instruction asked, bnt 
charged that if the plaintiff, Garrow, failed to collcct the mo- 
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ney while the judgment was in his hands, and had paid it to 
Tollison and Tabor, because he had failed to collect it, and 
Maxwell had received it from him and agreed to collect it for 
him, Garrow, from Hutchison, the action was properly in the 
name of Garrow as relator, and if the defendant had failed to 
collect the money because he had not used due diligence, the 
plaintiff was entitled to recover. His Honor held there was 
some evidence that Carrow had purchased the claim from the 
original owners. Defendant excepted. 

The plaintiff had a verdict, and on judgment in his behalf, 
the defendant appealed. 

Jordan, for the plaintiR. 

B e r i m a n ,  for the defendant, insisted that the plaintiff could 
not recover for the following reasons, to wi t :  First-The le- 
gal owner of the judgment placed in the liands of the defend- 
ant, Maxwell, ought to be the relator, arid not the present one, 
who has, if any, but an eq~litable interest. See Gov. v. Dea- 
ver, 3 Ired. 56; State v. fightfoot, 2 Ired. 306; &son v. Dix- 
on, 2 Ired. 243 ; State and Clayton and Lyle v. E. P. Biller, 
et. al. 11 Ire. 235, and cases there cited. Brdta in  v. Fawner, 
10 Ire. 45. Secondly. If one not owning the legal interest ill 
the judgment could maintain this suit, even then, the present 
relator could not, for there is no evidence that he had any in- 
terest, legal or equitable. The evidence touching this point is, 
that the relator claimed the judgment, because he had had to 
pay i t  off on account of a breach of his official dnty. This is 
rnrely no evidence of a pdrchase. Tlle law, in a case like 
this, will not imply even an illtent to purchase, for to do so, 
would be to aid that public officer who tnight neglect aud re- 
fuse to discharge his official dnty. The law mill not aid him 
who neglects a due obedience of its provisions, aud wilfdly 
~ioIates  its commands. It would be against the policy of the 
law, thns, to encourage defaulting ofticers. If the present re- 
lator paid the jrtdgment oflciozrsly, this, although i t  did not 
discharge the deFendant in the judgment, did not confer on 
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hiw any rights. See Nu l l  v. Moore, 10 Ired. 324. Jn that 
case, the late Chief J~tsticc NASH said : "That Wright, (a de- 
puty sheriff, who, it was contended had officiously paid a 
judgment,) was a stranger to it. Neither would such a pay- 
ment have conferred upon him any legal interest in it, or claim 
against the defendants for the money." Bnt the plaintiff in- 
sists that the contract to collec$, was made with the present re- 
lator. This cannot avail him, for the contract was to collect 
a judgment that belonged to Tollison and Tabor, and therefore, 
the contract was for them, and they ought to be the relators, 
and to this effect is the decision of this Court in the case of 
Brittailz v. Fawner, cited above. The judgment belonged to 
Tollison and Tabor, and they alone could maintain this snit. 

PEARSON, C.  J. The testimony of Hutchison establishes the 
fact that the judgment was not satisfied, except as to the 
amount of four dollars, and explains the endorselhent, so as 
to show that it was made as a memorial of the fact that the 
amount had been paid by Garrow to the plaintiffs in the judg- 
ment, and this testimony, together with the other circutmtan- 
ces, was evidence to justify the jury in coming to the conclu- 
sion that Garrow did not make the payment as a siitisf~ction, 
but did so for the purpose of relieving liitnself  fro^ liabilty, 
because of his neglect to collect, and with an inte~tion topnr- 
chase the judgment, with a view to indemnity himself by 
causing the money to be made out of Hutchison, the original 
debtor. 

According to the admissions of the defhdant, Garrow put 
the judgment into his hands to be collected for his, (Qarrom's) 
use, which he undertook to do, being notified of the fact that 
Garrow was entitled to the beneficial interest, because lie had 
paid the amount, minus the four dollars to the plaintiffs, This 
distirjgnishes oar case from State v. Fawner, 10 Ired. Rep. 45. 
i n  that case, Brittain, the relator, had no beneficial interest in 
the judgment, and acted as the agent of the plaintiffs in pnt- 
ting the clairns in the hands of the officer for collection. 

P m  C ~ M ,  Jullgment affirmed. 
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JOHN FORTUNE AND RICHARD FORTUNE V. PRANCIS M. HAR- 
RIS et al. 

Where a horse loaned by plaintiff to defendant, was carried to defendant's 
house and placed in the common horse lot, so used for many years, though 
it was somewhat slanting, and the horse, being nearly blind, and the wea- 
ther being wet, slipped and fell upon a stump, breaking its thigh, it wag 
Held that these facts did not import such negligence as to render defendant 
liable for the loss of the property. 

ACTION of TRESPASS on the case, tried before MANLY, J., at 
the last Spring Term of McDowell Superior Go~zrt. 

I t  appeared in evidence, that the horse was loaned by plain- 
tiffs to the wife of the defendant, IIarris, at that time a young 
woman unmarried, but of full age, to ride to Rutherford on a 
visit to her relations. 

The horse was blind in one eye when he was loaned, and 
when he was returned, abont eight days afterwards, the other 
aye was weeping and partly closed up. The horse was return- 
ed by the y o m g  won~an as she came back from the visit and 
before reaching her home; but as she was about to walk 
home, it was suggested by s member of the plaintiff's family 
that she might ride the horse home and bring hiin back next 
day ; this was assented to by plaintiffs, and she rode the horse 
to her father's, a short distance, and he was there put into the 
common horse-lot surrounding the stables, where in passing 
around the lot, he appeared to have slipped and fallen upon a 
stump and broke his thigh ; the lot had been used for many 
years as a horse lot, but was somewhat slanting, and i t  was 
wet weather. 

There was no complaint made of the treatment of the horse, 
or of his appearance, when he was first brought back by the 
defendant, as she returned from her journey. 

Upon the foregoing, as an assumed state of facts, the Court 
was of opinion there was not proof of such negligent use, or 
of such want of care, as to make defendant responsible for the 
accident. 

The pl~intiffs contended, that as the injury had occurred to 
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the animal while in the possession of the defendant, that s 
misuser of i t  was to be presumed ; but the Court did not 
think so, especially in the face of the pi-oofs. The plaintiffs, 
in deference to the opinion of the Coart, submitted to a non- 
suit and appealed. 

Dixon, for the plaintiffs. 
Avery, for the defendants. 

PEARSON, C. J. It is not necessary for us to enquire, whe- 
ther, if one borrows a horse, and i t  is injnred so that it can- 
not be returned in as good condition as when received, the 
onus of proving how the injury occurred, is upon the bailor 
or bailee; for admitting that, as the bailrnent was for the 
benefit of the bailee alone, she was liable for slight neglect ; 
and admitting also, that the onus of exculpation, by disprov- 
ing any degree of neglect on her part, was on the defendant, 
we concur with his lionor, that upon the state of the facts, as- 
sumed, she was not guilty of even slight neglect, as the dam- 
age was the effect of a Inere accident. 

PER CURIAY, Judgment affirmed. 

ROBERT McCALL et a1 v. ALTHEA CILLESPIE. 

'Where a testator, seized of a tract of land, with known metes and boundaries, 
showed by the whole scope of his will, that he intended to provide a 
home for his wife and one daughter, at one end of the tract, and for his 
other children, as a class, at the other end, but called for no particular 
boundary, except a dividing line, made up of several other lines, which, 
all together ran nearly, but not quite through the original t ra~ t ,  it was 
Hd-l that to ascertain the interest of the wife and daughter, the outer 
boundaries of the old tract, were to be followed from where the dividing 
line intersected with one of them. 

Where one of two cross fences was called for in a will, it was BeEd p w e r  
to resort to proofs dehorn the will to determine which wlas intended. 
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EJECTMENT, tried before MANLY, J., a t  the Spring Term, 
1859, of McDowell Snpe1.i.~ Court. 

The object of the aotim was to recover tho possession of a 
parcel of land, marked in the annexed diagram, as "disputed 
premises," lying partly on Monntain creek and partly on 
Cove creek, and being a portion of a larger tract of land, of 
which William Gillespie die'd seized and possessed. 

The case turned upon the constrnction of a devise in the 
~rrill of the said William Gillespie, and the proper boundaries 
of the land described therein. The devise is as follows : 

"Item. To my dearly beloved wife, Judith Gilleepie, I 
leave part of the plantation, b e g i n ~ i n g  at the ford of the 
l-tranch, this side of the barn, take the fence inclnding the 
garden to the stone chimney, thence with tlie cross fence to 
the ditch or creek, thence with tlie creek to the beginning on 
a large white oak, including all the houses and improvements 
to her for life, and Althea Gillespie to have the same at her 
mother's death : The balance of the old tract that belongs to 
me, the rest of the legatees can divide to suit themselves." 

There was evidence of a cross fence from B to I<, and also 
of a cross fence frorn B to C, and from C along a ditch to 
Core creek at D. There mas also evidence, that at F, near 
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Cove creek, stood the "large white oak" mentioned in the 
mill, as the '. beginning corner." 

A was admitted to be the ford of the branch, E the rock 
chimney-besides the ditch from C to D, which was proved, 
there was evidence that Mountain creek had beeii straighten- 
ed hy cutting or ditching. 

The plaintiffs' connsel contended below- 
1. That the description of the land, given to the widow for 

life, &c., was too vague and nncertaiu to be snpportecl ; that 
there were no data by whieli yon conld get away from tlie 
creek and include any land at all. 

2. And if wrong in this ; that the true running of the line 
of division was fro111 A to B, thence to R, and so down the 
Nountain creek to Cove creek, and then down the latter to 
the beginning. ' 

The Court vas  of opinion, that if tlie line, designated in the 
devise, ran from A to  B, and thence down either of the cross 
fences to Cove creek, and then down the creek, and the jury 
shonld find the white oak at F, to be the terminus therein 
called for, it would be proper to go to it. 

The Court was fnrthermore of opinion, that it was the pur- 
pose of the testator (to be plainly inf'erred from the langllage 
of the danse itself, as well as from other parts of the will) to 
divide this body of land into two parts, thowing a portion on 
one side of R line for the use of' his wife and daughter, and 
leaving the residue to be divided among his other legatees, 
and lie, therefore, instrncted the jury, that after arriving at F, 
they might run around the outer bonndaries on the east, so as 
to inclnde the improvements. I t  was left to the jury to de- 
termine upon the proofs, which of the cross-fences was intend- 
ed, and to mhicli side the disputedpemises belonged. 

The jury fonnd a verdict in favor of the defendant, and tlie 
Court having rendered a judgment accordingly, the plaintiffs 
appealed. 

Gaither, for the plaintiffs. 
Avery, for the defendant. 
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BATTLE, 3. The terms nf the devise, nnder which the de- 
fendant claims the land in controversy, are not, of themselves, 
so vague and uncertain, as to make it void upon the ground 
of its being a patent a~nbignity. Whatever difficulty there 
may be in identifying and locating the part of the tract of 
land, which the divisor intended for his wife during her life, 
and then for his daughter, arises out of the par01 proof, and 
is, therefore, a latent, and not a patent ambiguity. The true 
enquiry, then, is, whether there has been a snfficiency of that 
kind of proof to remove the ambiguity, by showing what are 
theeboundaries of the land intended to be convejed. Upon 
that question, our opinion is decidedly in favor of the  def'end- 
ant. The ford of the branch, the stone chimney, Core creek, 
and a white oak at the beginning of the tract of land, as laid 
down on the plat, are all proved and admitted. Two cross- 
fences are &own, and thele was sufficient testimony to be left 
to the jury, and to justify them in finding, that the one which 
led to the ditch, was the one called for in the will, and then 
to go down the ditch or creek, and then with the creek to the 
beginning, was only following out the direction therein plain- 
By given, But it is here objected, that this description, as is 
shown by the plat, does not include any land, because there 
are no calls for eitber conrse or distance, or other way, by 
which the beginning at the ford can be reached. The reply 
is, that it is apparent, from a view of the whole will, that the 
testator intended to provide hornes for his wife and each of 
his children, and thaj his wife and his daughter, Althea, should 
have a part of *hat he calls his b L  old tract," upon which he 
was then living. His description of the part, which he de- 
signed for them, is not complete, but it goes far enough to 
indicate, with sugcient certainty, that he intended them to 
have all of the land lying east of the ditch and north of the 
creek, (Cove creek) which ran to, or near the beginning white 
oak, indicated on the plat, as being at  F. This will include 
LLall the houses and improvements," and also the disputed 
premises, leaving the balance of the old tract to be divided 
among his other children, so a s  to snit themselves. This oom- 
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straction will give effect to ever.y part of the will, and no doubt 
will carny out the intention of the devisor, as either therein 
expressed, or therefrom reasonably to be inferred. The judg- 
ment of the Court below, having been rendered in accordance 
with this view, must be agrmed. 

PER CURIAM, Judgment affirmed. 

SETH HOTCHKISS A4ND WIFE v. ZEBULON THOMAS. 

Where an estate in slaves was given by wdl, to one for life, with a limitation 
over to another, and the executor assented to the estate of the first taker, 
his assent to both gifts, in succession, w~ll be imphed, and the repudiation of 
the legacy by the first taker, was Ifeld not to do away the effect of the ex- 
ecutor's assent to the succeeding gift. 

A limitation over of a chattel ~nterest, after the expiration of a life-estate, is 
not, strictly, a remainder, bnt an intereat in futuro, created by an executo- 
ry devise of a distinct property, and the rule, that the assent to one, is an 
assent to the other, is not founded on the idea that the two interests con- 
stitute one estate, but because, it being the executor's duty to assent to 
both, it will be considered as having been made to both, necessarily, unless 
restricted to one alone. 

It would seem where the taker of' a life-estate in a chattel under a will, had 
no other title than that derived from the will, and the executor's assent, 
and he accepted the possession as a legatee, that he could not be allowed to 
set up  a merely pretended title in opposition to the executor, and the ul- 
terior donee. 

TROVER, tried before BAILEY, J., a t  the last Fall Term of 
Nacon Superior Court. 

The action was brought for the conversion of a slave, nam- 
ed Adeline, and her six children, in the possession of, and 
and claimed by the defendant, and was tried on the general 
issue. 

The case was, that John Davidson owned the slave Adeline 
and two others, and by his will gave ail the said slaves to his 
wife Xargatet, dnring her life, and a t  her death, gave a girl, 
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Clarissa, to his son James, another girl, Mary, to his daughter 
Catharine, and the third, Adeline, to his daughter Olivia, then 
the wifk of Thomas Hotchkiss, who are the present plaintiffs. 
The testator died in September, 1345, and one 13. L. Potts 
proved the will as execntor, and immediately gave up to Mrs. 
Davidson all right he hacl in the slaves, as execntor, and per- 
mitted her to take possession and exercise exclusive dominion 
over them as her own; but in respect to the slave Adeline, 
Mrs. Davidson declared that she claimed her as her own pro- 
perty under a former husband, and in opposition to tlie will of 
her last liusbancl, Davidson. The widow, Margaret, on the 
6th of January, 1846, sold the slave Adelime, to the defend- 
ant, Thornas, for the price of $500, and Potts assented to the 
sale, and, 011 tlie 10th of March, 1846, he covenanted with the 
defendant for the title and qniet possession of the slave forer- 
er. Mrs. Davidson died in August, 1857, and after demand 
and refusal, this suit vas  brongiit in Fchmary, 1858. 

The comsel for the defendant, insisted that there was not an 
assent of the executor to the legacies to Mrs. Davidson, and 
the plaintiff, Olivia, so as to rest the title in them as legatees; 
because to constitute an assent of tlie execntor, so as to pass 
his title, the legatee must accept the thing, and agree to hold 
as legatee; and, therefore, that if Mrs. Davidson claimed Ad- 
eline as her own, and to hold adversely to the execntor, the as- 
sent of the executor to her 11aring the property, which was in 
him, would not vest the slave in her against her consent, and, 
so, not vest the remainder in the plaintiffs; and the counsel 
pi.a.yed imstrnctions accordingly. 

The Court declined giving the instructions prayed, and, on 
the contrary, directed tlie jury that, if the execucor gave up 
tlie negroes to Mrs. Davidson, snrrendering all right to the legr 
ncy, which he had as execntor, and permitting her as legatee, 
to use it as her own, that was s~ich  an assent, on the part of 
the execntor, as would vest the slave in Nrs. Davidson for her 
life, and afterwards, in Mrs. Hotchkiss, absolutelj, although 
Mrs. Davidson may have claimed the said Adeline in her own 1 

right, and against the will. 
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The Conrt further instructed the j,ury that, after having 
tlins assented to the legacy, the executor had not tlie title to 
the slave, and that his concurrence in the sale to the defencl- 
ant and covenant for the title, could not affect tlie rights of 
these parties. 

Verdict for the plaintiff. Judgment and appeal. 

N. TI? ITiooc?~%z, and Shipp, fbr tEm plaintiff. 
Gnither, f'or the defendant. 

RUBFIN, J. Sripposing Adeline to h v e  been the propert 
of Mrs. Davidson, independent of her husband, it might a( - 

init of some consideratiou, wlietlicr she conltl split up tlie op- 
eration of the csecntor's assent to the whole-gift to her, so as 
to c1:tim some of the slaves under tlre assent, and others 
against it. The Court does not, Iiowever, enter into tlie con- 
sidel-ation of the point, as it is riot necessary to the decision 
here, since i t  is expressly stated i n  the defkndnnt's esception, 
tliat, although Mrs. Davidson claimed Adeline as hcr own by 
title paramount, yet the slave actnally belonged to the testa- 
tor, and, therefore, she derived the only titlc she had to her, 
through the will, and tlre assent of the esecutor. Now, a 
court would pause R long while before :t legatee of a particn- 
lar  estate, whose only title is tlius derived, and that a good ti- 
tle, and who by the assent of the csecutor gets possession, 
mould be alloweil to deny that titlc, nncl set up an adverse 
one, when the sole pnrpose of so doing, is tortiously to defeat 
a limitation over, after the expiration of the particular estate. 
It need not be denied, tliat, if there be no election in the case, 
or that doctrine be not applicable in a court of law to an ex- 
execntor's assent, Mrs. h ~ i d ~ o n  might assert her own right 
to the slave, if she had it, and we suppose ,she laiglit. Bnt 
when she bad no title, whatever, but that derived nnder the 
will, and could have got tlie possession in no other way, but 
as legatee, i t  would seem, both on principles of law and jns- 
tim, that she couid not accept the possession from the execu- 
tor, and at the same time set up a title merely pretended in 
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opposition to the executor, or to an ulterior donee. But this 
case does not depend, even on tlie correctness of that position. 
For, it may be yielded, for the sake of the argument, if there 
had been no lin~itation orer, and the reversion after Mrs. Da- 
vidson's life, had been left in the execi~tor, that, as between 
her, and him, the repndiation of his assent to the legacy to 
her might leave the title in him, and make it necessary for 
hi111 to retain or recover the slave, and hold her until Mrs. Da- 
vidson wonld accept her as legatee; and, therefore, that he 
would be barred of the title after so long an adverse posses- 
sion by her vendee of the absolute property. But in this case, 
that conveyance is avoided entirely by the effect of the execu- 
tor's assent on the interest limited over. The general rule is, 
that an assent to the particular estate amounts to an assent to 
agit't limited thereon, and under the operation of that rule, 
the title vested in ~.cmainder in tlie feme plaintiff. I t  is said, 
however, that the assent to the gift over, was ineffectual by 
reason of the dissent of Mrs. Davidson to take under the will, 
and tlte executor's assent, because the particular estate, and 
the reniainder formed but one estate, arid if the former did 
not vest, the latter could not. It is true, that form of expres- 
sion is found in the books, and it is sometimes given as the 
reaBon why the assent to the pal~ticular estate is an assent to a 
remainder. But, in respect to gifts of personal chattels, the 
e&pession is inaccnrate, for the two interests do not constitute 
am estate properly speaking; but, after a life estate, the limi- 
tation over is not by way of remainder, technically, bnt by 
way of executory devise of a distinct property, to arise infw- 
&ro; and hence the executor may, probably, by express 
t e rm,  limit his assent to either interest, separately, and i t  will 
be good to that extent only. If, however, he does not express- 
ly restrict his assent to tlle gift, to the first taker, the general 
inkrence is, that he ineans to assent to all the gifts i n  succes- 
&n. But that is not because those gifts make up bnt one es- 
t&e ; op the contrary, i t  arises by fair inference, from his as- 
wmt to the prior legatee of the specific chattel, that neither 
t b  p~weat, nor the ulterior interest is needed for the psjrnent 
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of debts, since, it" it were, it would be wrong in him to assent 
to either legacy, inasmnch as they ought to be contribntory 
pro vata to the debts, and such wrong is not to be presumed. 
I t  appears, then, that a l t ho~~gh  the assent to the one legacy 
may thus be inferred from tliat of the other, the assent to each 
is in its nature distinct, as the legacies themselves are as to 
their vesting in right or possession. IIence, if it be admitted, 
that Mrs. Davidson did not take as leptee,  get, her refusal of 
the bounty of her husband, could not defeat his bonnty to his 
daughter, nor defeat the assent of the executor to the gift to 
the daughter. The executor is not obliged to retain the whole 
title in himself because one of the legcttees re f~~ses  to accept 
the legacy of a limited interest; but he may relieve himself 
&' responsibility, and do jlistice to the ulterior legatee, by an 
immediate assent to tliat legacy, so as to vest i t  in right at 
once. By the gift, the donee has an inchoate right to the leg- 
acy, and the assent of the executor is only required as a renun- 
ciation of his right to apply part of the testator's effects to the 
payment of the debts, and the chalvges of adrninistratiou.- 
When that is thus put out of the way, the gift becomes per- 
fect under the will, and the execntor never can resume the ti- 
tle or the possession; consequently, the concurrence of the ex- 
ecutor in the sale to the defendant cannot affect the title uest- 
ed in the feme plaintiff. by the previous assent, and the ylain- 
tiffs have a right to recover, notwithstanding the defendant's 
possession ; because they were ~narried at the death of the tes- 
tator, and because, this suit was brought almost immediately 
after their right to the possession accrued. 

PER CURIAM, Judgment affirmed. 
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C. C. JONES, assignee, v. L. D. HACLER, Executor. 

A discharge in bankruptcy of the principal debtor, in a bond or note, does 
not release the surety. 

ACTION of DEBT, tried before MANLY! J., a t  the last Spring 
Term of Caldwell Superior Court. 

The action is debt on a bond for $24, given by the defend- 
ant's intestate and another, the latter being the principal debt- 
or. There were several issues, bnt the question, a t  the trial, 
turned entirely on one of them ; which was joined on a special 
plea, that the principal had been duly discharged as a bank- 
rupt in  the district court of the United States, for &c. The 
Court held that not to be a bar to this action against the surety, 
and after a verdict for the plaintiff on the other issues, and 
j udgrnent, the defendant appealed. 

Awey, for the plaintiff. 
Gaither, for the defendant, 

RUFFIN, J. I t  would require the very strongest artthority 
to indnce the Court to hold, that a discharge, by act of law, 
of one of two joint and several debtors, worked also the dis- 
charge of the other-more especially when, as in this case, 
the very purpose of the latter in becoming bound, was to 
guarantee the debt against the insolvency or bankruptcy of 
the principal. But there is no occasion for resorting to that 
lrinciple, since the bankrupt i c t  of 1841, under which the 
discharge here was had, expressly provides, that the discharge 
of a priricipal shall not impair the liability of hie surety. 

I 

PER CURIAM, Judgment affirmed. 
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JOHK C. BLAIR v. JOHN HORTON et al. 

Where a person was arrested under a warrant from a justice of the peace, 
and there was a misrecital of the name in the mandatory part of the war- 
rant, but it was recited correctly in the oath, it was Held in an action for a 
malicious prosecution, brought by the defendant in the warrant. 

1st. That the discrepancy was cured by the correct recital in the first instance. 
2nd. That it was competent for the justice, who issued it, to amend it upon 

the assurance that he intended to write the name correctly. 

THIS was an action on the case, for a malicious prosecution, 
in suing out a warrant against the plaintiff, for an assault and 
battery upon the person of Clement Reid, one of the defend- 
ants, tried before BAILEY, J., at the last Fall Term of Cald- 
well Superior Court. 

The warrant was issued by J. W. Councill, a justice of the 
peace for the connty of Watauga. I t  is as follows, to wit : 

" State of North Carolina, Watauga County. 
"To any lawful officer of said connty, to execute and re- 

turn. Whereas, information has this day been made to me, 
one of the acting justices of the peace, in and for the county 
aforesaid, on the oath of Clement Reid, that John C. Blair, 
late of said county, on the 13th of December, 1862, did pre- 
sent and shoot at the body of the said Reid, with force and 
arms, against the peace and dignity of the State. you 
are, therefore, hereby commanded, in the name of the State, 
to arrest the body of the said J. C. B a l i ~ ,  if to be found in 
your county, and him hare before me or some other justice 
of the peace for said county, to answer the aforesaid charge, 
and be further dealt with according to law ; herein fail not. 
Given under my hand and seal, this 29th day of December, 

Signed, J. W. COENCILL, [seal.] 
The plaintiff introduced the warrabt, for the purpose of. 

showing that he had been arrested under it, and that it had 
been dismissed by the justice, before whom the cause was 
Med. The defendant objected to the introduction of this pa- 
per-writing, purporting to be a warrant, for that it appeared 
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upon its face, that the oath was made by Re& that one J. 
0. Blair, committed the battery upon him ; whereas, the man- 
datory part of the warrant, com~rlanded the o E w r  to arrest J. 
C. Balir and not J. C. Blair, and that the action, in its pre- 
sent form, could not be maintained. 

J. W. Councill, the justice who issued the warrant, was ex- 
amined, and he stated that he intended to write the name J. 
C. Blair, where he, by mistake, wrote J. C. Balir. The plain- 
tiff moved to amend the warrant so as to read J. C. Blair in- 
stead of J. C. Balir, this was objected to by the defendants, 
The Court told the justice of the peace, that he might amend 
the warrant so as to make i t  speak the truth, if he intended to 
write the name correctly. The justice then made the amend* 
ment so as to make it reaci J. C. Blair. The defendants ex- 
cepted. 

Under the instrnctions of the Court, the jury found a ver- 
dict for the plaintiff, and the defendants appealed to this Court. 

Gaither and Avery, for the plaintiff. 
Lenoir, for the defendants. 

PEARSON, C. J. The discrepancy produced by the inadver- 
tance of putting the letter "1" aftel* the letter "a"  instead of 
before it, was cured by the recital of the true name, a John 
C. Blair, in the oath, and the command to arrest the body of 
the said " J. C. Balir," showing that i t  was intended to be 
written " J. C. Blair." So, the matter was immaterial. But 
this Court is clearly of opinion, that the justice of the peace 
who issued the warrant, had the right to correct the mistake, 
with the sanction of his Honor. Boskins v. Yougzg, 2 Dev. 
and Bat. Rep. 527, cited on the argument, is not in point.- 
There, the warrant was altered in a material matter, i. e. in- 
serting the name of asthird party, by a justice of the peace 
who h&d not isued the warrant. There is no error. 

PER CURIAM, Judgment affirmed. 
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JOHN DAVENPORT v. JONATHAN LYNCH, el. aZ. 

A conspiracy to vex and harrass a person, by having him subjected to an in* 
quisition of hinacy without any probable cause, is actionable. 

Professional advice is only evidence to rebut the imputation of malice, and: 
where that is expressly proved, i t  does not palliate at  all. 

THIS was an ACTIOK on the CASE, tried before MANLY, J., at 
the Spring Term, 1859, of Rntherfbrd Superior Court. 

The plaintiff declared : 
1st. "The deferidar~ts m:diciously sued out inquisitions of 

lllnacy against the plaintiff." 
2ndly. " For  conspi 1.i ng together. and sni ng ont process to, 

to bare plaintiff declwed a lnnatic, wit11 ;t view. atid for the 
purpose of coercing h i ~ n  to make it ditrerent dispcwition of h i s  
property from that tvl~icli he willed. 

3rd. Or of acting on tile ~)nl) l ic  ~nind, arid defeating the 
ultimate probate of his intendcd will. 

The defendants u.we gt.and-children, and it jqyeared Illat 
they had conceived a sttbong dislike to William Davenport, 
who lived with the plairitifl, whose will was made the eub- 
ject of' comment in t l~ is  suit. 

Willialn Davenport was a grand-son of the plaintiff, and 
and the defendtints welv also grand-cl~ildr.el~ ; and it appear- 
ed that the det'endants were also lmtile to tl~eir grand-fa- 
ther. 

I n  1852, the defhdants took out writs of loracy, and had 
their pand-father brougl~t before the Cumty Court of Rotli- 
erford. 

Again, in 1857, they repeated the application, and had a 
second writ issued to bring him before the Conrt for inqnisi- 
tion, and it was made to appear that these applications were 
made with the view of I~arrassing the grand-f'ather, the plaintiff, 
and of worrying him into a co11l1tli;ince with their views and 
purposes in  relation to the disl~osition of his pro1)erty. 

Nessrs. Shipp and Logan, sttornies in tho Court granting 
18 
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these inquisitions, acted as cotinsel in behalf of the defendants, 
and were called by them as witnesses. 

Mr. Sh@p stated that he had advised the defendants against 
taking the step; he did not remember certainly, but supposed 
he n~ight  have encouraged the defendants to hope for success 
upon a ligpothetical state of facts. What these facts were, 
or whether they were proved, tlie witness did not remember. 

Mr. Logan stated, that he had advised the defendants they 
might succeed, upon a celtain state of facts, but the facts as 
stated by them, were not stdted on the hearing. 

The plaintiff mas proved to he a man of great old age, (be- 
ing about ninety), but of remarkable clear mind and retentive 
memory, somewllat feeble fivm the natural imfirmaties of old 
age, but of perfect competency to transact business; he had 
employed his grand-son, William Davenport, as his gene- 
].a1 agent arid active manager of bnsinees; i t  was proved that 
he had assisted actively, in preparing this cause for trial; the 
declarations of William Davenport as to the plaintiff's incapa- 
city, were offered in evidence by the defendant, bnt rejected 
by the Court, and he excepted for that cause. Under instruc- 
tions, not excepted to, it was left to tlie jary to say whether 
the plaintiff had been subjected to harrassing and expensive 
proceedings from a malicious design. 

The defendants' counsel made a point, and contended below, 
that the proceedings instituted in relation to plaintiff's capa- 
city, being merely informations, were not such as to subject 
them for a malicious prosecution : and, further, that consnlta- 
tions held with attornies, and the filing of petitions and pre- 
paration, made by them in the conduct of the cause rebutted 
the idea of nlalice, and the Judge was called on so to instruct 
the jury. B t ~ t  his Honor declined thus to charge, and told them 
"if there was a malicious combination between the defend- 
ants, to effect any of the objects mentioned in the plaintiff's 
declaration by instituting and prosecuting the suits in qnes- 
tion, the defendants had subjected themselves to an action, 
and that the advice received from the attornies, did not jnsti- 
fy them, if the jury believed they were actuated by express 
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malice." These instructions were excepted to by the defend- 
ants counsel. 

Verdict for the plaintiff. Judgment and appeal. 

Gaither, Xe~rimam, Shipp and Avey ,  for the plain tiff. 
Edney, for the defendants. 

RUFFIN, J. Very clearly, the declarations of Williatn Dav- 
enport, mere not substantive evidence of the plaintiff's men- 
tal incapacity. They stood on the same ground with declara- 
tions made by any other person. 

W e  think, upon tlie other parts of the case, that his Honor 
might well have left i t  to the jury to infer malice, and an evil 
motive throughout, from the want of probable cause-the utter 
groundleainess for the successive applications by the defend- 
ants for tlie proceedings in Innacy. Ent,  we suppose, as the 
testimony is not given, that it was not necessary to submit the 
case in that point of view, to the jury; because the Court put 
the case on the ground of an express malicious and combined 
purpose in the defendan~s to pervert the proceedings in lnna- 
cy to effect the ends of unjustly harrassing the plaintiff, sepa- 
rating his grandson from him, and indirectly impeaching the 
validity of his will after death, instead of being b o n a p e ,  for 
the purpose of having due care taken of the person and pro- 
perty of one really incapable of managing his affairs. In 
such a case of real conspiracy to vex a person, who appears 
to be in no wa.y a proper subject for such proceedings, the actors 
can in no degree be justified or excused by any professional 
advice; for such advice is only evidence to rebut the imputa- 
tion of malice implied, and, therefore, does not palliate the 
wrong done upon an express and formal design to oppress, 
though done under color and pretense of such advice. I t  
mor~ld be a reproach to the law, if such gross and repeated 

.injuries, upon such uuworthy motives, could not be redressed. 

PXE CURIAM, Judgment affirmed. 
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D. FRONEBARGER v. JAMES L. HENRY. 

A bond made by one of the partners of a firm, for goods sold and delivered, 
may be ericlence of the time for payment, or of the amount, (as any other 
statement of one of the partners would be,) but it certainly does not amount 
to plenary proof of the consideration so as, of itself, to entitle the plaintiff 
t o  recover for goods sold and delivered. 

ACTION of DEBT, for goods sold a:ld delivered to the defend- 
ant, and one Colton as partners, nnder the firm of Colton and 
Henry, and was tried betbre B A I ~ Y ,  J., a t  the Special Term, 
July, 1859. Plea. Nil drbet. 

The plaintiff pave in evidence two notes, under seal, p y a -  
"be to the plai~~tiff, and execnted in the nnme of the f i ~ ~ .  by 
Clol~on, which had become clue before the suit was l~ongh t .  
The dcfend;int insisted, t l~a t  the instrun~ents being under seal, 
did not bind him, and were, therefore, not evidence of a &ale 
and delivery o t ' t l~e  goods. His IIonnr held that they were 
eutikient for that pnrpose, and there was a verdict and jadg- 
ment tbr the plaintiff', and the defendant appealed. 

Merrimap~, for tlre plaintiff. 
N. W. Wood&, for the clet'endant. 

RUFFIN, J. It is settled that instrnments, like iliese, do 
not merge the ei1111)le contract of the firm, in respect of the 
partner not execnting t l ~ c ~ n .  Therefore, the defendant a o ~ i l d  
be liable i n  indditatus nmu~n~~s i t ,  or debt for goods snpjjlied 
to the firm, which formed the conside~~ation of the two bt)ilds 
given, if, in t ~ w t l ~ ,  they were given for that consideration. 
But i t  is not seen that the Imdscan be evidence to that point, as 
ag;tinst the fire1 nr the defmdant. The role of the common 
law, that one partner cannot bind anotl~er b,y deed, by virtne of 
his authority as Iwtner, merely, and that an instrument, like 
this, is the deed of the executing party alone. has been acted 
on so long and so frequently in this State, that it may be con- 
eidered a t  rest here, and not open to qualification, notwith- 
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standing suggestions to the contrary, by ~wpectable modern 
writers on niercantile i~lstruments. If tllesc 1 ~ 1 d  b e ~ n  pro~riis- 
s o v  ilotes, they ~vould liave been witliin the scope of the part- 
ner's authority, and I)ontid all tlie partners prima facie. pro- 
prio vigore, or as evidence of dealings of tlie firm on the com- 
mon counts in assumpsit. But being under sed, tliey do not 
intrinsically bind tlie defendant, nor does the Court perceive 
on what ground they can constitute plennv evidence of a 
debt of the firm on any considcr:itim. If there 11i~d been dis- 
tinct szibsti~ntive proof of a sale and delivery of goods to the 
firm, it mag be, that tliose papers tniglit be evidence of the 
amount of tlie bill, or the ti~lie of paylnent agreed for, or the 
like, as any otlier statement of one of the parttiels on those 
points. Bnt tliey do not pnrlmrt to express tlic consideration, 
on which they were given, :tnd no r:itional inference can be 
deduced from tlic piij)ers, by tlien~selves, that they were given 
for goods bold, or for any otlier cause, in particul;tr, affecting 
the firm To allow t lwn the uperation cli~illled t'w them, 
would, i n  effect, mike then1 conclnsive on all the tnernbers of 
the firm, to the satne extent, as if they had been bills or pro- 
missory notes, and, so, b i d i n g  on all the partners, unless they 
sho\vcd they were given on a consideration tlist did not con- 
cern tlie firm. Whereas, it lies 011 tlie plaintifl, here, to show 
that the dealing ~ m s ,  i n  fact, with the firm, arid these papers 
can, at most, be only evidence in aid of the points already 
mentioned. Per se, they certainly do riot slipport the issue 
on the part of tlie plaintiff, and the j~idgment  nus st be revers- 
ed, and a venim dc! wuo awarded. 

PER CUEIAM, Judgment reversed. 
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HENRY BARRETT v. JOSEPH ELLER. 

An obhgation to pap a sum of money, on a given day, "to be discharged in 
any good trade, to bc dclivercd at any one of several placcs," imposes on 
the debtor the burden, if he would save the condition, of' giving notice of the 
place where he will have the goods, ~ n d  of httving them there, on the day, 
duly set apart. 

Assunriwr, tried before B A I I . ~ ,  J., at a SpecialTerm, July, 
3859, of Buncombe Superior COIH-t. 

Tlie suit was brought on the followi~~g instrument: "By 
the 25th of December, 1858, I pron~ise to pay IIenry Barrett 
one hundred and fifty dollars, to be discharged in any good 
trade, to be delivered at  : L ~ S  of my Flat Creek plantations, for 
value received, this 7th of Angust, 1855.'' 

(Signed,) Joswrr ELLER. 
The pleas were lion-ass~i~npsit, set-off, and accord and satis- 

&tion. On tile trial, the defendant gave evidence that he 
had sis plantations on Flat Creek, and that, at one of them, 
(on which be did not live, bnt wllicli lie was often at,) he had, on 
the 25th of Deceriiber, 1555, corn and wheat, of greater value 
than $150, and, thereupon, lie prayed the Court to instrnct the 
jury, that, if they fonnd lie had tlir~s the ability to deliver the 
corn and wheat, in discllarge of the note, at the said planta- 
tion, the plaintiff eo111d not recover, inasrnucli as lie had failed 
to show any demand, on the day, at any one of the defend- 
ant's plantations. Tlie Court gave the instrnction as prayed, 
and the jury found for the defendant, and from the judgment 
'the plaintiff appealed. 

Xerriman, for the plaintiff. 
N. IK ~ ~ ~ d J ; .  aud J. W .  fYdJ;n, for the defendant. 

R u ~ n a ,  J. If the facts would constitute a defense, it would 
be unavailing here, as there is no plea of readinesson the part 
of the defendant. But, in truth, if there had been that plea, 
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i t  would not have been a bar upon these facts. The instru- 
ment was treated at the trial, as if i t  were a contract to de- 
liver specific articles of a certain value, at a particular day, 
at  one of several places ; and it was held, that having the ar- 
ticles at one of the places at the day, answered the plaintiff's 
demand, although the defendant gave him no notice of the 
kind of articles, or at which plantation they were, nor even 
set them apart for him. It is not necessary to pass on the 
correctness of the proposition, because the Court considers 
tliat the nature of the contract was entirely misapprehended. 
I t  is not a contract to deliver specific articles of any kind. 
On the contrary, the defendant's engagement is to pay the 
sum of one hundred and fifty dollars on a certain day, with a 
proviso tliat the debt, instead of being paid in money, might 
be discharged in any good trade, delivered at  any one of sev- 
eral certain places. I t  is in the nature, therefore, of an obli- 
gation with a condition, and the burden is, consequently, 
thrown on the defendant of being the actor, so as to save him 
the benefit of the condition. The plaintiff has the defendant 
bound to pay the money, unless he shall make the payment 
in " trade" as specified, or offer to do it. I t  laid on the de- 
fendant, therefore, to give notice of the place, where he woulld 
liave the goods, and to have them there, duly set apart for 
the plaintiff. Then the plaintiff could have taken them at 
any time, and they would have been at  his risk ; while, on 
the principle, ruled st the trial, the defendant keeps both his 
money and " trade" and the whole debt is lost to the plaintiff; 
a position too unjust to be law. 

PER CUBIAM, Judgment reversed, and venh-e de novo, 
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Wingate v. Sluder. 

??he Legislature can confey upon the cornm~ssioners of an incofporated town, 
authority to levy a tax upon the prope'tty of its citizens for the purpose of 
raising revenue, and make that authority orer each subject of taxation un- 
limited. 

The authority vested in the commissioners of the town of bheville, is not 
taken away, nor abridged by the 111th chap. of the Revised Code. 

ACTION of TRESPASS, tried before BAILEY, J., at  the Special 
Term, July, 1859, of Bnncotnbe Superior Court. 

Bill of exceptions agreed on by counsel. 
The plaintiff was the owner of a pocery in the town of 

ksheville, which said town was inco~yorated hg an act of the 
General Assembly, passed in the year 1848, which was amend- 
ed by another act passed at the session of 1850, both of which 
are  sufficiently noticed arid set out in the opinion of this Court. 
By virtne of the authority of these two ilcts, and to raise a reve- 
nue for the said town, the commission el.^ imposed a tax of fifty 
dollars on the plaintiff's grocery, wl~ich demand was placed in 
Zhe hands of the defendant, who was the collecting officer for 
the said town. The plaintiff paid twenty-five dollars of the 
tax laid, bnt refused to pay any more, and the woods, levied b 
on, were duly exposed to sale, to make the relna~nder of the 
tax. For this, the action was bronglit. 

I t  was insisted by the plaintiff's counsel, that the commis- 
~ ione r s  had no right, or authority, to tax his grocery more 
than $25, his Honor was of a contrary olbinion, and upon in- 
structions to that egect, a verdict was found for the defendant, 
and the plaintiff' appealed. 

No counsel appeared for the plaintiff in this Court. 
lMwmmman, tbr the defendant. 

BATTLE, J, By the second section of the act of 1850, chap. 
321. entitled " An act to amend an act passed at  the session 
of 1848, entitled an act to incorporate the town of Asheville," 



AUGUST TERM, 1859. 553 

Wingate v. Sluder. 
- 

it is declared that it shall be competent for tlie comniissioners 
of the said town, to increase the tax upon any of the snbjects 
of taxation in the said act na*ed, and to add to them any 
other property, or thing, that they may deem proper, in order 
to raise snfficient revenue for the purposes of the said town." 
Among the sri1,jects of taxation, specified in the above recited 
act of 1848, ch. 236, sec. 4, are groceries, upon which, there- 
fore, tile commissior~ers of Asheville, are expressly autho~*ised 
to increase the tax to any extent they may t h i ~ ~ k  necessary 
for I-aising sufficient revenue for the purpoPes of' tlie town. If, 
then, the Legislatnre had power to confer upon the corn- 
rnissio11e1.s of the town the anthority to levy a tax upon the 
yrol'erty of its citizens at all, it was conferred upon them in 
the present case, and of tile arnount to be raised fro111 each sub- 
ject of taxation, tbeg were the sole judges. That the Legisla- 
ture can confer such authority upon the comn~issioners of n 
town,  lras long been conceded by universal acqniescence in its 
practical exercise. See Taylor. v. Commissioners of  New6tm, 
9 Jones' Eq. $41. 

The authority thus conferred by the act of 1850, is not taken 
away or abridged by the 111th chapter of the Revised Code, 
a s  the provisions of that chapter are, by the 23rd section, a p  
plied only to soch incorporated towns, " when the same shall 
not be inconsisent the provisions of special acts of incor- 
poration, or special laws in respect thereto." The judgment 
for tlie defendant, upon the case agreed, was proper, arid 111ost 
be aErnied. 

PER CURIAM, Judgment affirmed. 
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Hardy v. hicICesson. 

J. F. E. EARDY 0. WILLIAM I?, McKESSON. 

Where the veedor and purchaser of a tract of land, entered into a covenant 
that the latter should pay a sum certain at  a given day, and the seIler make 
title whenever the money was paid, it was Held that the seller, in order to 
entitle himself to rccover the purchase money, was bound to ayer his readi- 
ness and ability to malie title on the day set for payment of the money. 

ACTION of DEBT, tried before BAILEY, J., at the Fall Term, 
1858, of Buncambe Superior Court. 

Plea, that the covenant declared on, contained mutual and 
dependent stipulations between the plaintiff and defendant, and 
the same had not been performed on the part of the plaintiff. 

The following is the covenant decla~ed on : 
"This agreerrient, made and contracted this 16th day of Sep- 

tember, A. D., 1857, between J. F. E. Hardy, of the county 
of Bimcornbe, and State of North Carolina, and W. F. Mc- 
Kesson, of the county of Burke, arid State aforesaid : 

WITNESSETH, that the said J. F. E. Hardy has sold to the 
said William F. McIXesson, a tract of land in the comtp of 
Buncombe, on the north bank of Swannannoa river, inclnding 
the house and irnprovernents where the said J. F. E. Hardy 
now lives, and all the land adjoining thereto, owned by the 
said J. F. E. Hardy, s~lpposed to contain between four and 
five hundred acres, for the surn of thirteen thousand dollars. 
Arid the said W. F. McKesson herebay binds himself, his heirs, 
executors and administrators, to pay to the said J. F. E. Har- 
dy, his heirs, execntors or administrators, on or before the 
first day of May, next, the said snm of thirteen thonsand dol- 
lars. And the said J. l?. E. Hardy hereby binds himself, his 
heirs, execatoh, aud administrators, to make to the said W. 
F. McKesson, whenever the said snm of thirteen thousand 
dollars is paid, a gmd  and sufficient title in fee simple, with 
general warranty, in which the metes and bounds of the said 
land shall be fully set out." 

There was no controversy as to the execution of the bond, 
and by consent there was a verdict for the plaintiff, subject ta 
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the opinion of the Court on the qnestion of law made by the 
special plea; with leave to set aside tho verdict, and enter a 
nonsuit, in case his Honor shoald be of opinion again& the 
plaintiff. But the Court being of opinion with the plaintiff, 
upon the point reserved, gave judgment according to the ver- 
dict, trorn which tlie defendant appealed. 

Jlerrirt?aa, for the plaintiff. If the covenants are mutual 
and dependent, the plaintiff cannot recover in this euit. But 
the covenants are not dependent. The payment of the pur- 
chase motley is a condition precedent to the execution of tlie 
deecl of conveyance which the plaintiff stipulates to make, 
whenever the purchase money should be paid. I t  becomes 
necessary, therefore, to constrne the covenant set out in the 
pleadings, and the plaintiff insisted that the rule of constrnc- 
tion which governs the case, is settled upon principle and pre- 
cedent. The rule is, that if a day b,e appointed for the pay- 
ment of money or part of it, or for doing any other act, and 
the day is to happen, or may happen before the thing which 
is the consideration of the money or other act is to be per- 
formed, an action may be brought for the money, or for not 
not doing such other act before performance; for it appears 
that the ])arty relied on his remedy, and did not intend to 
make the performance a condition precedent. See Rob. Yrac. 
60-61 ; 'Leigh's 1%; P&us 688, and authorities there cited. 
Apply this rule to our case: Here the defendant stipulates to 
pay on the 1st of May, 1858, a t  all events, and the fixing of 
the day, is a key to the intention of both plaintiff and defend- 
ant. The case of Pmdage v. Cole, 1 Taun. 320, is in point. 
There the defendant purchased tlie lands, &c., of plaintiff, paid 
five pounds as an earnest at the time of the agreement, and 
stipulated to pay the pllrchase money before rnidmmmer, 
1668: I t  was held that the payment of the money was a con- 
dition precedent, and that the plaintiff might maintain a snit 
for the pnrchase money without making or tmdering a deed 
of oonveyance. To this effect, is the case of Nmt?my v. Nor- 
throp, 6 Con. 296 ; Rob6 v. Jhntgomery, 20 Johns. 15 ; Wm- 
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ver v. Childress, 3 Stew. 361; &orris v. Slei te~,  1 Dcnio. 59. 
The infention of the parties, to be arrived at from the ]no- 

tive of the transaction, and to be gathered from tho i n s t ~ w  
inent itself, also, establisl~cs the position of the plaintifr'in this 
case. I t  is to be presumed that the defendant is i n  the pns- 
session of !he land. TBeaver v. C/~ildress, 3 Stew. 361, and 
taking this in connection with tile com~nnn practice of t l ~ e  
gl-eat majority of persons in this Statc, which is to p:~y the 
purchase money before the execution of any deed of convey- 
ance, it would seem that there can be no doubt as to t l ~ e  pro- 
lwi- constt'nction to give the instrument in question. T l ~ e  rle- 
f'endnnt s:%ys, that the word "whenever," rneans eo instunti.--- 
I t  does not rncan a t  the w r y  Pime. The wold is a col~~l)ctund 
vi-a!d, and ~ v e r  is a mere expletive, or is added to lnrilie tlre 
word when emphatic. Webster in tle$ining the word when, 
gives its rarion; meanings, and the h w t h  difinition Ire gives, 
is, "uriev the time that." As, " wlrem the act is l)assetl, the 
yeol)le will he satisfied," meaning, after tlre act is passed.- 
Tlris, in view of the whole case. is the sense in wllich the 
word is I I S C ~  in the instrnment. Both plaintiff and det'endant 
sipled the covenant, and the defendant has his remedy, and it 
is apparent that he intends to rely upon it..' 

J. TE Vood&n, for the defendant. 

PEARSON, C. J. This case presents the question : can the 
plaintiff recover without avewing a readiness on his part, t6 
execute title 1 This depends upon the construction of the cov- 
enant; in regard to which, we enterttain an opinion d~ffering 
from that of his Honor. Where the covenants are dependent, 
and the acts w e  to be done concurrently, readiness on the 
part of the plaintiff must be averred in the declaration. If the 
coverzants are independent, such averment need not be made. 
This rnle of law is admitted, and the only difficulty grows out 
of its application. 

In our case, the covenan% bound the defendant to pay 
the sum of $13,000, on or before the first day of May, 1858, 
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and the pli~intiff to make a good title " whenever" the money 
is paid. Now, it seems to us, t h t ,  according to the proper 
construction of this instrunlent, the defentlant hat1 a r i g l ~ ~  to 
expect that " wl~enever," that is, "at any time when " he plid 
the money, the plaintiff, as R conc~lr lwt  act, W O I I I C ~  execute 
title. Sl~cli is the Iiterd meaning of the word ~\vlterrcver," 
and the legill effect of the instrnrnent is this: McKesson is 
not ol)liged to I)ay the money Idn re  the first day of May,  al- 
thongli he rnny do 80 sooner, if he chooses, nrld call for a title. 
~ I : I IY~J  cannot rcrj~~iro p:ynrent nritil t11at day; but 011, or af- 
ter, tlrnt tilne, it m;~y bc e~lt~owrcl, p~ovitletl lie escc1,tcs a 
good title, or is ready and ahlc 10 do so, " wl~crrcver" t l ~ e  1110- 

ne.v is ~):iitl ; and the reason t i ~ r  fixing a, day, in respect to thc 
til~le o f  p:~ylnent, was, to give MclCesson an o p p n r t ~ ~ n i t ~  to 
rai>e t l ~ e  funds, it 1)eing ~ S S I I I I I ( ~  that TIardy would I N  rwdy 
and \villing at all times to cxclcute title whenever payment 
was 111ade. 

Tl~is  constrnction made, accolding to the literal rneuning of 
the tcr~rrs nsetl, is confirmed I)y a consideration of the 1I:lture 
of tile t~xns;iction :- 

Tllc 11nr1)ose for wllicl~ I h I j  retained the title was, s i ~ ~ ~ l l l y ,  
to wbcrir.e t l ~ e  pay-nient of t11c ~)u~tl~ase-rrmneg. Wl~en  tllat 
wiis done, t l~ere was no longer any reason for lloltling i t .  and 
tllu intention was t11:tt i t  sI10111(1 be passed, upon, R I I ~  as, 8 

collc~rrwnt :~ct  wit11 the p ~ ~ t ~ r e n t  of the money. It \rould 
have Iwen nn~~eason:~l)lo to lwlnive 3IcI<c.sson to pay $1'?,000 
witllont getting a title, and a construction W I I ~ C I I  asbnr~ies 
tll;~t I I C  il~tcntlcd to l)il~d I~irnwlf to do so, and rely u1)on an 
action tig:~inst IIitrdy to recover d:irnagcs for' u breac11 of cov- 
eniiut, clcl~arts from tlic ortlinary conrse of things, a d  shocks 
our contn1on sense! IItd this I)ec:n the intention, Mcliebson 
tronltl I~ave c~xec~ltcd n ~)l;tin nnte of l~arid for the monej, and 
taken ;I ~ ~ e n a l  bond for the title. 

It is. as a gcneral rnle, 111ost consistent with justice, that the 
acts slro~~l(l he perforlned concur'renlly, so as to dis1)ose of the 
whole matter at the same time. Hence, Courts of Law in- 
cline to the construction by wliich covenants are made de- 
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yendedt, unless a contrary intention is expressed, as when tlie 
price is to be paid a t  a specified time, and the title is to be 
made at another; see Clayton v. Blake, 4 Ired. Rep. 497, 
where the subject is discussed; arid a Court of Equity will 
never decree a specific performance by the payment of tlie 
purchase money, without requiring the execution of a good 
title as a concurring act. Judgment reversed, and j u d p e n t  
of nonsuit. 

PER CUR~AX, Judgment reversed. 

JOHX W. WOODFIN v. T E E  ASTTEVILLE MUTUAL IWSURANCE 
COMPANY. 

'Where, by a policy of insumnce, the life of a slave was insured for five years 
absoZutely, without requiring the payment of the annual instalment, as u, 
condition of the defendant'y liability, it was IIeld that the insurancomoncy, 
for a loss, was not forfeited by a failure to pay such instalment. 

Where a party became a member of a mutllal insurance company by taking 
out a policy, it was IIeZd that he thereby assented to, and became bound by, 

the by-laws then in force, and one of time requiring that a particular ac- 
count, on oath, of the circumstances of a loss should be given forthwith to 
the company, it was IIeZd that no action conld be sustained for such loss, 
without furnishing such account within a reasonable time-although this 
prov~sion was not errrbodied in the policy. 

Acrrow of ASSUMPSIT, tried befiwe BAILEY, J., at the \Special 
Term, July, 1859, of Euncombe Snperior Conrt. 

The plaintifT declared upon a policy of insnlmce upon the 
life of a slave, named -, ivhich it was proved was dead. 
The main point of controverey below was, whether, as tho 
plaintiff did not pity his annual instalment, as reqnired by the 
charter and by-laws of the company, he had forfeited his right 
to recover the insurance money. The plaintiff, in reply, in- 
sisted that he had no r~otice that the inetaltnent was due, or 
about to fall due: It was proved that it  was the custom of 
the con~pany to notify persons by a written notice, dropped 
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into the post office, shortly before an instalment became due, 
and it was proved by their secretary that he did, in fact, noti- 
fy the plaintiff in that way, but whether he ever received the 
notice he coald not say. The insurance was for 6ve years, 
and the requirement as to the payment of instalments, is not 
inserted as a condition, on which the insurance is to continue. 

In  the 18th section of the by-laws of the company, (which 
were in force when the plaintiff took out his policy, and thus 
became a member,) is the following provision : " All persons 
insured by this company, having sustained losses by death or 
fire, shall forthwith give notice to the secretary of the compa- 
ny of such loss, and upon oath or affirmation, shall del: rver a 
particular account of the circnmstances therewith connected, 
together with proper vouchers of the amount of loss or dam- 
age sustained." I t  was admitted by the plaintiff, that he Iiad 
not given a farma1 notice, nor stated the circnmstances, on 
oath, connected with the loss, but it is admitted on the other 
side, that he gave the company inforrnal notice as soon as the 
loss occurred. One question arising on this state of facts was, 
whether, without such notice, the snit could be snstained a t  
all. These qnestions were submitted in the form of a case 
agreed upon, which his Honor decided against the plaintiff, 
from which he appealed. 

N. W. IPood$n, for the plaintiff. 
~Yewiman, for the defendant. 

Pr.:ansos, C. J. Upon the point, that the policy was 
forfeited by reason of a failure, on the part of the plein- 
tiff, to pay the annual instalment, this Court is of opin- 
ion with the plaintiff, irrespective of the question of notice. 
The policy contains no condition, by which it is to be void, if 
such p a p e n t  is not made, but iiisnres the life of the slave for 
five years, absolzrtely, in this respect-leaving the anniial pay- 
ment of $12,24 to be enforced, not as a condition, but as a 
part of the consideration. 

t'pon the other point, i. e., the effect of the failure on the 
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part of the plaintiff, to give notice to the secretary of the com- 
pany of the death of the slave, accompanied by " a particular 
account of the circnmstances therewith connected, npon oath 
or affirniation," as requirecl by the 18th section of the Ilg-lams, 
this Court is of opinion against the plaintiff. It is trne, the 
policy contains no such condition, but as this is a rnutuctl in- 
surance company, the plaintig, as one of its members, accept- 
ted the policy, snl!ject to the provisions expressed in tlle 1)s- 
laws, and, in order to maintain an action, it was incunlbent 
on him " forthwith," that is, in a retlson;+l)le time, to give the 
notice, and deliver a particular account, ou onth, of the cir- 
cumstances, as reqnired. 

This ~.eqnisition is not a mere formal matter to enable the 
company to pay the amount of the insurxnce without suit, and 
thereby save cost, but is a matter of srrl)s:a~rce, in order that 
the cornpally may, as soon after the loss :LS practicable, insti- 
tute all proper enquiries as to the circumstances, so as to 
gnard against hxucl by false swearing and other means of im- 
position. It follow that this requirement must be stricily 
perfi):*rned, and that an informal notice, withoat a stntcn~ent 
on ontll, will not answer the purpose, or enti110 the party to 
maintain an action. 

PER CURIAJI, Judgment affirmccl. 

Dsn on the demise 01 XEHEbIIAH BLACKSTOCK v. JEREUIAFI COLE, 
el. al. 

The f ~ c t  thnt one enters into possession of a tract of land immediatc4y after 
another leaves it, clninling a pa r t  thereof under a deed from that pc! t n, i8 
no ecillence that he hol~ls another tract, not included in the deed, u11d.r the 
same person. 

EJEC~JIEXT, tried before BAILEY, J., at a Special Term, (Ju- 
ly, 1859,) of Buncombe Superior Court. 
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The lessor of the plaintiff showed title to theland it? con- 
troversy, by regular mesne conveyances from John Gray 
Bloant, to whom it was granted by the State ifi the year 1796. 
The defendant offered in evidence, a grarrt for a part of the 
land conveyed to Blonnt, to one Jesse M. Roberts, dated in 
1824, wliich embraced the land in qnestim ; also, a deed from 
Roberts to Wiley Hill, dated in 1820, which inclncled all the 
lines of the said grant, except one, and in* conseqnence of the 
ornission of that one, the land in  controversy was not conveyed 
from Roberts to Ilill, hut another portion was conveyed. The 
said Jesse M. Xiol~erts,in 1831, took oilt a grant for another part 
of the lard included ill tlie Blonnt patent, which lie convey- 
ed to Wiley Hill by deed, dated in, 1833. The defendant 
claimed title under Wiley Hill, and introduced evidence tend- 
ing to show that Ruberts, Bill, and himself, had been, togeth- 
er, in the adverse possession tbr more than twenty Tears. 

I t  mas in evidence that Roberts continued the possession of 
the land till 1829, and that Wiley Ilill took possession imme- 
diately after Itoberts left in that Fear. 

I t  was contended for the plaintiff, that JViley Hill. under 
w l ~ o n ~  the defendant clainis, did not have color of title as to 
land not included in his deed, and that there 11-as no evidence 
that  he claimed under RoBerts, who had a grant for it, and 
that svitliont evidence to sllow that he held nncler Roberts, the 
right of the plaintiff's lessor was not tolled, and his Honor 
was cn!letl on so to instruct the jnry, bn.t he declined doing 
so, and left i t  to them to say how the fact was.. Plaintiff's 
counsel excepted. 

Tlie defendmt introduced one Moses Roberts, who swore, 
that finding the land in controversy vacant, he leased the 
same from the lessor of the plaintiff for two years, and took 
possession under his lease, that Mr. Cole, one of the persons 
tinder whonl the clefendant clilirned, c:me to 11im and aslied 
him why lie lind taken possession, stating that he, Cole, held 
under Hill, and that lie wonlcl writ him if he did not leave. 
The witness replied that he held under a lease from Black- 
stock, and that he had made improvements. Cole agreed 

19 
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if witness would leave, he would pay him for his improve- 
ments, and would lift his lease from Blackstock. There was 
evidence that Cole afterwards said he had bought Roberts7 
lease. I t  was contended that Cole, and all claiming under 
him, including the defendant, were estopped to deny plaintiff's 
title. His Honor IIonor left it to the jury to say whether 
Cole went in as a purchaser of Moses Roberts' lease, or wheth- 
er he simply meant that he would indemnify him against harm 
if he would leave the premises. Plaintiff again excepted. 

There was a verdict for the defendant. Judgment and ap- 
peal. 

N. W. Wood$n and ~ l l e r r h u m ,  for the plrintiff. 
J. F. Wood&, for the defendant. 

PEARSON, C. J. The lessor of the plaintiff having acquired 
the title from Blonnt, the first grantee, the plaintiff is entitled 
to recover, nnlcss the right of entry was tolled by adverse 
possession. 

The grant to Roberts embraces the land in controversg, but 
his deed to Hill does not, by reason of the omission of one line ; 
so, Hill did not have color of title ; and, in order to toll the entrj-, 
i t  was necessary to prove an uninterrupted adverse possession 
for twenty years, and to do so, it was necessary to connect the 
possession of Hill with that of Roberts. This could only be 
done by proving that 1311 claimed nncler Roberts, and deriv- 
ed the possession from him. The question is : was there any 
evidence of that fact 1 We think there was not, and his Hon- 
or erred in allon3ng the jury to find i t  without evidence. As  
the deed from Eoberts to Hill did not corer the land in con- 
troversy, it could not hare the effect of connecting the pos- 
session in respect to that part of the tract. So, the only mat- 
ter that can be snggested, as making a connection, is the cir- 
cumstance that lie took a, deed from Eoberts for the other part 
of the tract, and went into possession of the part in controver- 
sy "immediately after Roberts left." But, non constat, that 
he did so, claiming under him. 0 1 1  the contrary, as the deed 
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did not corer it, the inference would seem to be that 11e did 
so independently, and on Itis own account, so as. to hold ad- 
versely against Roberts, as well as all other persons. For this 
error, tho judgment mill be reversed, and a veniw dc now 
awarded. 

It is nnnecessary to enter into the question made, as to the 
estoppel. Indeed, it is cut off by the verdict, piovided his 
Honor sobtnitted the matter to the jury upon all of the evi- 
dence, and did not restrict the encjniry to tlie testimony of the 
witness, Roberts, 

TVhcre it mas provccl that n fwgrry had been committed 111 a note, and that 
at  the same time, and in tlic snnle ink, and by the same hand, an inter- 
lineation liad been made in a ~varlrtut, and it was prowd and admitted on 
a trial against 13 for forgery, that either A or I) had comniittecl the forqery, 
it mas Held that tlie oath of B, denyma that the mterlineation made in the 
~varrant, was in his lmnd writ~ng, was material to the issue, and that if he 
$\volt falsely in that Pespect, it wau perjury. 

ACTION on the CASE, for a mnlicions prosec~~tion, tri'ed before 
XANLY, J., at tlie Spring Term, 1859, of IIaclison Superior 
C011rt. 

The declsration was for ninlicionsly suing ont a warlmt to 
arrest the plaintiff for perjury, alleged to l i a ~ c  been ~oiamit-  
ted on the trial of 11. B. Deaver, on a charge for forgery, 

The forgery consisted in ~Iianging the date of a pron~isory 
note from 1833 to 1539, intellding thereby to avoid tllc effect 
of a receipt which the maker held against it. 

The warrant which had been issued on this note, was inter- 
Iined with the ~kords, " to the w e  of Snnzzcel S~fiitlh," and 
thelie was proof on the trial for forgery, reproduced on 
this t&a& tending to show that the interlineation in the t o w -  
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?-ant, and the forged part of the note, were done by the satne 
hand, and by the same shade of ink. Smith, the plaintiff, 
swore on the trial for forgery, that the interlineation was not 
ifi his Imnd writilzg. Proof was introduced to show that it 
was in his hand writing. I t  was also alleged, mid there was 
proof to that point, that tlie interlineation and forgery were 
done by tlie defendant, 11. 13. Deaver, and it was admitted on 
the trial and argument of the cause, that one or tlie other of 
the parties, (Smith or IT. G. Dearer,) had corn~nitted the 
crime. 

The introduction of proof as to the oath taken and its falsi- 
ty, was objected to on the ground that tlie false statement was 
not pertinent or material to the issue on tlie trial for forgery, 
but the evidence was admitted, and the p1;iintiff's counsel ex- 
cepted. Othcr proofs were introduced to show that one or 
the other of these parties had committed the forgery, or that 
they liad done it jointly, and that tlle plaintiff' had sworn false- 
ly in the particular ~tnted.  

The  plaintiff"^ connsel contended that the oath taken was 
true. 2. If nntroe, Deaver was guilty of forgery, arid the 
oath was immaterial, and in either case, the defendant 11ad not 
probable cause. 

The Conrt instructed tlie jnry, that if Smith the plaintiff, 
committed the forgery, and on tlie trial of Dearer for the of- 
fence, swore that the interlineation m7as not done by him 
(Smith,) intending thereby to weaken the force of the proofs 
against himself as the perpetrator of the crime, and the oath 
thus taken, should be found by the jnry to be false and cor- 
rupt, it would be material, and wonlcl art~onnt to the crinie of 
perjury ; and, in that case, tlie plaintiff could not recover in the 
action for nialicious prosecntion. Defendant excepted. 

The Conrt was of opinion, that if Deaver corn~nitted the 
offence, or if he committed it jointly with Smith, Smith'sonth 
w a ~  not material to the issue, and, in either case, there would 
be H want of projnblc cause, and the plaintiff might recover. 

The jury found a verdict for the defendant. Judgment and 
'appeal by the plaintiff. 
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Edpzey, for the plaintiff. 
Gaither, for the defendant. 

BATTLE, J. When this case was before the Court a t  Au- 
gust Term, 1857, it was stated, that on the trial of the defend- 
ant, 11. B. Deaver, for forgery, in altering a certain note, the 
plaintiff, who was a witness, was asked whether he had not 
made an alteration in a warrant which had been issued on 
the note, to which he replied that he had not done so. For 
this, the defendants had taker) out a marraut against him for 
l)erjnry, which, upon being ~etnrned before a justice, wes dis- 
missed, and he thereupon sued him for a malicious prosecn- 
tion. This Court held upon that simple statement, that the 
answer to the question put to the plaintiff, as a witness, on the 
trial of 13. B. Deaver, was immaterial to tlie issue, and if his 
answer to it was false, it conld not be perjury in law, and the 
defendant might be gnilt,y of a lnalicious prosecution, by ta- 
king out a warrant against him for it. 

The bill of exceptions in tlie present case, presents the facts 
in a very diEerent light. I t  is stated that it was admitted that 
either H. B. Deavwor the plaintiif was guiltv of the forgery in 
the altemtion of the note: that, testimony was given tending 
to prove that the alteration, both in the note and the warrant, 
was in the same hand-wi-iting, and in the same shade of ink. 
On the trial for the ~nalicions yrosecntion, i t  was material for 
the defendant to show, if lie could, that the plaintiff made 
the alteration in the warrant, because, if the jury should be- 
lieve that the alteration in the warrant and note were in the 
same hand WI-itiug, i t  wonlcl show that he and not H. B. Dea- 
ver, had been guilty of forging the note. The testimony wgs, 
therefore, material nnd competent, and, if the plaintiff's an- 
swer td the question were false, and he did make the altera- 
tion in the warrant, it followed that he was guilty of the per- 
jury charged against him, and of course the defendant conld 
not be guilty of the cha,rge of prosecuting him for it, without 
a probable cause. 

The instrnctions given by his Honor to the jury, were as fa- 
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vorable to the plaintiff as he had any right to reqnire, and w e  
do not discover any error in them, and 2s there was none in 
the reception of the testimony oflered, to show that the plain- 
tiff's anewer to the question put to him, on the trial of 11. B. 
Deaver, for forgery, WAS fhlse, the j~dg t r~en t  ag&nst hinl 
must be affirmed. 

Pm CURIAM, Judgment aftirmed. 

R. L. WILSON 9. FRANCIS OSWALT. 

A constable, who sold goods undcr exmltion, and cricd them o f  to one, to 
whom he give time for payment, but retained possesion of tllem, can- 
not recover on a count for goods sold and delivered. 

In an action, by a constable, against one fbr failing to comply with t l~c  terms 
of an execution-sale, by paying for the g o d s  bid up,  here sorue of tllc 
executions were valid and others not w, but goods enough had been sold 
to satisfy all ofthem, it was I M d  to be error to instruct t h  jury, that if 
any one of the execufiom were good, it would w~staiu the sale of all the 
goods. 

THIS was an action of ~ssvmsrr ,  tlried before Pxnmx, J., rat 
Fall Term, 1857, of' Iredell Superior Court. 

The declaration contained two connts : 
1st. For the price of the goods sdd and delivered to the 

defendant by the plaiutiff. 
2nd. OR a special prolnise to pay for the p o d s  sold. 
In support of the first count, the plaintiff proved by one 

JVuaon, that the goods were sold as the property of Andrew 
Xerr, at public auction, and that the defendant bid them off, 
aud that they were delivered to him. 

111 support of the second count, fbe plaintift'prored by Was- 
m; that he was a constablerand sold thegoocis at public nnctiori, 
snd tbat the defer~dant became the purchases a t  the surn<'iSf 
$+pand they were delivered, but that the defendant,,hot 
.j,p&&$be :mqney, promised to pay '.the ylaintiE the stmount 
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of his bids on a certain day thereafter, and that on the day 
agreed on, he did not pay. 
G. K Xew, a witness for the plaintiff, on his eross-exam- 

ination, stated that the property had never been in the posses- 
sion of the defendant. 

The plaintiff introcluced several j ndgme~t s  and executions 
against G. W. Kerr, Andrew Iierr and others, with the 
levies of the property sold, endorsed thereon by the plaintiff, 
as constable, as the property of Andrew Iierr, under which 
the sale was made. 

The defendant's counsel asked his Honor to charge the jury, 
that there was no evidence of a levy. This was refused, and 
the defendant excepted. 

I t  appeared t l~a t  some of t!ie jndgments, and the executions 
on them, were irregnlal,, but property enough, consisting of 
many al.ticles, was sold to satisfy all of them. His Honor 
charged the jury that, i n  this case, if any one of the executions 
was regular and good, it mas sufficient. The defendant's coun- 
sel again excepted. 

Verdict and judgment far the plaintiff, and appeal by the 
defendant. 

Jon.ea, for the plaintiE 
N o  counsel appeal for the defendant jn this Court. 

BATTLE, J. I t  is manifest from tlie facts, stated in the bill 
of exceptions, that the plaintiff' cannot sustain his count for 
goods sold nnd delivered. He was a constable, and pnrport- 
ed to sell as such. One of his witnesses testified, that the 
goods were sold and delivered, and another stated that, though 
 old, they were never in the defendant's possession, and get, 
no instruction seems to have been asked or given to the jury, 
as to which of these, apparently, contradictory statements, 
made by the plaintiff's own witnesses, was to be taken as true. 
The  discrepancy can only be reconciled by reference to an- 
other part of tlie testimony of the first witness. The goods 
Rere sold for cash, gnd the defendant was not prepared to pay 
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the sum which he bid, but agreed to do so on a subsequent 
day ; and it is fairly to be inferred, that the plaintiff refused 
to permit him to take the goods away until he shonld have 
paid for than ,  which he never did. 

The action then, must be maintained, if it can be maintain- 
ed a t  all, upon the second count, which is for goods sold to 
defendant, and for a violation of his contract in not taking 
and paying for them. There was plenary proof of a levy, 
as it appeared that the plaintiff was an officer, with execu- 
tions in 'his hands, upon which he had endorsed, levies upon 
goods of one of the defendants in the execution, and had the 
goods in his possession. What better evidence of a levy he 
could have given, we are at a loss to conceive. 

The  plaintiff, then, had clearly an authority to sell the 
goods, nnleos the judgrnents and execntiolls, under which he 
had seized thetn, were absolutely void. I t  is assumed in the 
bill of exceptions, that some of thetn were so, but his Honor 
held that if a single execution were valid, it would snstain the 
sale of all the goods. In  that we think lie erred. I-Ie was 
no doubt misled by not adverting to the distinction between 
the case of an arrest, in which an officer would be justified, if 
he had but one good writ in his hands, even though he had 
acted under a void process, or where he had sold a single article 
cle under screral executions, when some of them were void, 
and the case, like the present, where he bold several articles. 
I n  the latter case, he would have no anthority to sell more of 
the goods than wonld be snfticient to satisfy the valid exectitions 
in his hands; for as soon as he had raised an arnount snffi- 
cient for that purpose, his power would be at an end. The pre- 
cise arnount of the sales, in the case before us, is not stated in  
the bill of exceptious, but the objection assumes that i t  was 
more than was necessary to pay off the valid executions in 
the hands of the plaintiff, and his Honor's instruction is pre- 
dicated upon that assnmpsion. For their error, the judgment 
rnnst be reversed, and a venim de novo awarded. 

PER CURIAM, Judgment reversed. 
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JAMES CALLOWBY, Adm'v., v. NANCY BRYAX. 

The statute expressly makes it a felony for the offending party to marry af- 
ter a dirorce, " his or her former wife or husband being alive," and such 
marrlage is null and void. 

I t  was IMd, therefole, that the administrator of a husband, who had married 
a nroman so offending, could not recover of her, property, given to her du- 
ring the existence of such unlawful marriage. 

ACTION of REPLEVIN for a slave, tl-ied before I\/IANLY, J., 
the Fall Terni, 1858, of Wilkes Superior Court. 

The following facts were agreed on, and submitted for :fie 
decision of the Court. 

In 1831, the defendant intermarried with one Chapman 
Duncan, and lived and cohabited with him until 1835, when 
a petition was filed by him against her, and a divorce a vin- 
culo, rlzatrimonii obtained, and the marriage cleciared null 
and void, she being the offending party. In 1842, the said 
Chapman being, then, and still living, the rites of matrimony 
were solemnised between the defendant and the plaintiff's in- 
testate, John J. Bryan, and they continued to live together as 
man and wife, and were regarded as such by the comnluriity 
in which they lived, and particularly by Delphia Bryan, the 
 noth her of the plaintiff's intestate, until his death in January, 
1857. J. J. Bryan and the defendant lived near Mrs. Del- 
phia Bryan, and they cultivated her land and superintended 
her business. On the 20th of January, 1854, Mrs. Delyhia 
Bryan made the following deed of gift : " I, Delphia Bryan, 
of the connty of Wilkes, and State of North Carolina, for and in 
consideration of the lore and respect I have for m y  danghter- 
in-law, Nancy Bryan, and for services rendered me and my 
family, have this day given to the said Nancy rend her bodily 
heir, or heirs, a certain negro boy, named York, aged abont 
three years; the said boy to descend to her heirs after the  
death of said Kancy and m y  son, John J. Bryan. And I 
hereby constitnte and appoint my son, Larkin Bryan, the 
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trustee, to see this deed of gift carried into effect. This 20th 
of June, 1854." 

Signed, DELP~IA BRYAN, [seal.] 
Test, 

I3. I?. MARTIN." 
And the same was duly proved and registered. J. J. Bry- 

an and Nancy Bryan took possession of York, and held him 
under the above deed, until the death of the former. 

The plaintiff, James Calloway, became the administrator of 
John J. Bryan, at li'ebrnaly Connty Court of Wilkes, and 
shortlp thereafter demanded the possession of the said slave 
from the defendant, and upon refusal, blought. this suit. The 
clnestion was submitted yi th an agreement, that in oase the 
Court should be of opinion with her, a juclglnent slioald be 
rendered for a certain amount of daniages in favor of the de- 
fendant, (the slave having been taken out of herb possession 
and delivered to the plaintiff,) but to be discharged by the 
delivery of the slave to her; or in case the opinion of the 
Court should be in favor of the plaintiff, then a judgment 
should be rendered against the defendant for a penny and 
the costs. 

His Nonoif gave judgment for the defendant, from which 
the plaintiff appealed. 

&itchell, for the plaintiff. 
Boydm and Barber, for the defendant. 

RUFFIN, J. The point presented in this case is precisely 
the first that was ruled in Tilliams r. Oates, 5 Ire. Rep. 535. 
It was discussed very fnlly for plaintiff, and the Court has, 
therefore, carefully reconsidered it ; but without any ohan* 
of opinion. The statute expressly makes it a felony for th-e 
offending party to ~narry after a divorce, and a felony consti- 
tnted by a second iuarriage, ':his or her former ivife or 1111i- 
band bei~vg alive." So that, the inference is irresistible, 
that the first marriage is continued, after a divorce, as an im- 
pediment to another marriage by that party. I n  other wolds, 
the decree for tie divorce does not, and cannot, colifer a 0s- 
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pacity on tlie party, in fai~lt, to contract a second marriage. 
Tlle policy of the provisior~ is olbvions, being to shut o ~ t  all temp- 
tation to s married person, who is a d  satisfied with an esist- 
ing inarriage, and ~ i s h c s  to form another, to offerid, so as to 
bring about s clivolze on that account, and t h ~ ~  put it in his 
or her power to effect the l)nvpose, he fir she had in view. It 
may work a liardul~ip in a pavtic~dar case, and even expose 
such a party to the danger of committing adultery ; but that 
particular evil is of no signification, rnllen compared with the 
general mischief of allowing all Iwsous, by acts of jmpuriry 
of their own, to flee tlwnselres from the ties of marriage, and 
acquire the capacity of forming s coi~nection Inore agreeable. 
Srrcll a license would hay the f~nndations of the most irnpolq- 
tant domestic relation, on which the Ilsrinony, respectability 
and welfare of bnlilies, and the public virtue nminly depend. 
The Conrt, tliel.efo~e, unanitnously aftirrns the reasoning arid 
resdution of lJriDiams r. Oates, a d  holds that this marriage 
was void, and that no civil rights acorued to either party un- 
der it, 

A distinction was taken between that case and this, that 
there, the woman, wliose second marriage was illegal, claim- 
ed to affirm it, and gain rights of property under it ; wherbas, 
here, the wife is the one to disaffirm horsecond marriage. But 
the distinction makes no difference, beciiuse that which is 
void in law, concludes no one. Accordingly, it was held in 
Ir6y v. J.lr&on, 1 Dev. and Bat, Eq. 568, npon a bill by the 
husband's next of kin against I~is.aclluinistrato~~, and supposed 
widny, that the defendmts inight set up the nullity of the 
marriage as a bar to any share of property, alleged to haw 
Belonged to tlie wife at the marriage, and to have vested in 
the husband, npon his marriage with B woman, whose first 
husband was still living. And i n  Gathings r. BriUi&, 5 Ire. 
Rep. 489, the general doctrine is laid down, that a marriage, 
durit%g tthe suksistence of a prior marriage, is absolntely void, 
and that no oivilrights of any kind arise out it. 

PER CUBIBM, Judgment affirmed, 
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8M.e on the relation of JOHN F. GRIER v. M. F. HILL, et,@ 

Where a constable's official bond was signed by four persons as obligors, b11t 
a. blank for the constable's name, in the condition, was IefL unfilled, so that 
it did not appear from the bond who was the constable, it was Held that 
such omission rendered the condition insensible and void, and the bond ab- 
solute, so that no one, as relittor, could declare on it. 

Held further, that such.omission wths not curedtby the 9th section of the 78th 
chapter of the Revised Code. 

Tnrs was an ACTION of DEBT, tried before his Honor, Judge 
HEATH, at a Speciaa Terw, (June, 1859,) (of Ashe Superior 
Court. 

Tlie actiora was brought for tlie breach of .a bond given bg 
$he defendants to the State of North Carolinq in the following 
words, to wit: 

"State of North Carolina, Ashe County. 
"Kuow all men by these presents, that we, Martin Hill, 

Osborne Edwards, Joseph Ricllardson, and J. 11. Doughton, 
are held arid fi~mly bound unto the State of Xorth Carolina, 
in the sun1 of four thousand dollars, current money, for the 
which payment, well and truly to be made, we bind ourselves, 
our heirs, executors and administrators, jointly and severally, 
firmly by these presents, sealed with our seals, and dated this 
the 28th day of February, 1854. TIE condition of the above 
obligation is such, that whereas the above bounden, 

, is tlie day of the date Irereof elected to act .as 
constable, for the county af~resaid. Now, i f  the said 

, well and truly execute and faitlift~lly discharge his 
dluty in said office, according to law, and diligently endeavor 
to collect all claims which may be put into his hands for col- 
lection, and faithfnlly pay over all snn~s  i-ecovered thereon, 
either with, or without'suit, to the persons to whom the Bame 
may be due, then the above obligation to be void, otherwise, 
to remain in full force and effect." 

Signed by the above named obligors. 
The breach of the bond declared on by the plaintiff, t a t j  a 

failure by the defendant, Rill, as congtable, to collect a dbbt 
, 
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plaeed in his hands for collection, by the rciator in May, 1854. 
It xvas admitted that the tlefenclar~t Hill was duly elected and 
admitted into ofice, as n constable for the year, 1854, and i t  
was admitted that he rcceivecl and f i d ~ d  to col1eet the debt 
in question, which was collectable. Cut it was contended on 
1)elialf of the dcfend~nts that they were not bor~i~cl by said 
bond for his faithful diecliarge of his duty in said office, and 
this was the only point n ~ s d e  in the case. Tho plaintiff, 
tiff, in order to cure the alleged clefcct in the condition of the 
Lorid arising f ~ m n  the omission of the narilc of the constable, 
offered in evidence the record of t l ~ c  County Col~rt: at Fcbrn- 
ary Term, 1854, upon wllicl~ it was entcrcd, that "Mai-tin 11. 
IIill, having heen elected as cansta1)le for li:llc Creek District, 
entered into boud as such, in the snin of h n r  thousand clol- 
lars, with S. 0. Edwartls, Joseph 13cIlardson, and J. 11. 
L)oughton, as his snrcties." The ~wdirigo'i  said record f'or the 
pnrpose above stated, was objected to by the defendant, but 
WAS permitted by the Court. 

It u-as then agreed that a verdict might be entered for. the 
plaintiff, ssn1)ject to the opinion of t l ~ e  Court, whether npon the 
whole case the plaintiff was entitled to recover; with permis- 
sion, if the Court should be of opinion against the l)laintiff, to 
set a&le the ver(!ict and enter a n o l ~ s ~ ~ i t  ; otmwisc ,  judgment 
to be entered apon the verdict. 

And the Conrt, npon consideration, being of opinion in 
favor of tbc plaintiff; refused to set aside tliu verdict and en- 
ter a nonsuit, but  ordered a jtidgnlent to be entered 011 the 
verdict, and the defendants appealed. 

Neal, for plaintiff. 
Lemir and C~wm~Zer, for defendants. 

BA'ITLE, J. The condition of the bond upon which the snit is 
brought, at the instanceof the relator, is so uncertain, that it can- 
not, by any reasonable intendment, he made sensible and valid. 
There are four obligors in the bond, find it does riot appear 
from the condition, which of them had been elected consta- 
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ble, for the fdt11fuI discllarge of whose office the bond wss 
given. That is an omission which no conctrnction chlr sup- 
ply, which makes a difference betweell the greselit, and the 
case of Fustor v. f i~ost ,  4 Dev, Rep. 424, ~ ~ p o n  which the 
plaintiff's connsel relies. I n  that case, by the rejectio'n of 
sollie figures as snrplusagc, the condition was made sensible. 
Here, there is nothing to be rejected, and there is nothing it1 

the instrument, itself, to show 11s what is to be snpplied. 111 

that respect, i t  is like a blank left for tlie name of a devisee 
or legatee, which cannot be snpplied by constructiou. Tho 
sirr~ilarity extends f~lrthel.; for the uarnes cannot be supplied 
by any extraneous proof. Neitlicr a will, nor a deed, will ad- 
mit of parol, or o t l m  proof', dchoru, the instrnlne~tt, to supply 
so material a part as the name of a devisee or legatee in a will, 
or a party to a deed. Tllc condition of the obligatiou being 
insensible, it is wid,  and the conscquencc is, t h t  tile bond is 
an absolute one, l~ayable o the Sttite without any condition. 
TVhether the Attorney General could sue on it  in bellalf of 
the State, and recovcr the wllolc atnonnt, it is unnecessa(y for 
us to decide. It is certain, that, treated as an sbsolutc boncl 
to the State, no private individual can sue on it, as a rclator, 
for as such, it does n o t  Rppcar that Ite has any interest in it. 

But it is said that the defect in the condition is reu~edicd by 
the 9th section of tlie 78th chapter of tlie Xevised Code. By 
reference to that section i t  will be seen that was intended to 
cure ail irregola~itics in the taking of any official bond, ahit 
in the conferring of the office, and also, to provide that "any 
variance in the penalty or condition of the instrument f14?rn 
the provisions prescribed by law," shall not invalidate the 
boncl or condition. It is manifest, at a glance, that the defect 
in the instrnment now l~efo'ors IIS, is not that the bond was ih- 
properly taken, or tlie office irregnlarly conferred, nor that 
there is any variance, either in  its penalty or condition, fi+of~Y 
the provisions prescribed by law, but is a fatal ol~iissioa of tHe 
Imne of the person who had bee11 elected constnble, whereby 
the whole co~~d i t i o l~  is rendered senseless, and, theret'ord, ne. 
ceewily void. It cauuot be helped by any iatbrr8m@nt5 or 
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constrnction, because there is nothing in any part of the in- 
strument to show us what ought to be intended, and there is 
nothing upon which any construction can operate. 

The judgment must be reversed, and a judgment of nonsuit 
entered. 

PER CURIAM, Judgment reversecl. 

C. E. SEHORN v. HENRY WILLIAMS. 

The statute allowing the clerk to pass upon depositions, only applies to t11e 
depositions of competent witnesses; where, therefore, he passed upon and 
allowed one to be read which was taken out of the county, under n com- 
niission without a seal, it was Held that such action of hls, inight well be 
disregarded by the Court trying the cause. 

A cliallenge to the juror, propter affecturn, involves a question of law, as well 
as of finct; and though by consent, the Judge be allowed to take the place of 
'(triers," yet may his decision on the question of law be reviewed in this 
Court. 

I t  is good cause of challenge to a person tendered as a juror in a civil case, that 
he is the son-in-law of one who is the surety for the prosecution of the suit, 
and where the relation is admitted or found, it is purely a question of Iav. 

THIS was an action on the CASE for a DECEIT and FALSE 

WARRANTY, tried before H ~ a ~ r r ,  J,, at the Special Tenn, (June, 
1859,) of Ashe Superior Court. 

There were bnt two questions made for the Supreille Court: 
. The defendant, after exhansting all his perenlpiory 

challeges, proposed to cliallenge Peter XcNeal, wlio ~vr-as tllc 
son-in-law of one Caleb Pliillips, the surety of C. E. Sehorn, 
the plaintiff, for the prosecution of this suit. His Honor ye- 

fnsed to allow this clialIenge, and this juror sat upon the trial. 
The defendant excepted. 

Saond. The defendant also offered to read the deposition 
of one Swearingen, taken ont of the county, as to tho charac- 
ter of John W. Sehorn, who v a s  one of the principal witnew 
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es for the plaintie, as to the terms of the contract, and to the 
alleged deceit, The plaintiff objected to the reading of this 
deposition, for the marit of a seal to the commission. As 
proof of the regnlarity of the deposition, the defendant offer- 
ed the following endorsement of the clerk of the Court, made 
npon the deposition at a preceding term of the Court: 

"Examined, found to be regular, a l ~ l  ordered to be read. 
H. CALLOWAY, Clerk, S. C." 

There was tw order emporering the clerk to pass npon the 
deposition. The defendant insisted that the passing npon the 
tleposiiion by the clerk was presnmed to be regular, and pre- 
cluded the platntig, upon the trial, from making the objection. 
Tile Conrt wis of a different opinion, and rejected the depo- 
sition, which was admitted to be material. Defendant excep- 
ted. 

There mas a verdict and judgment for the plaintiff, and the 
defe~idant appealed. 

C~.unqZtr, for the plaintiff. 
~ V e a l  and Boyden, for the defendant. 

RUFFIN, J. The statute wl:ic-I~ authorises the clerk to pass 
on depositions. a n d  makes tliose allowed by him legal evi- 
dence, only applies to depositions of competent witnesses. 
Objections, therefore, remain open on the score of i~icompe- 
tency ; and that is fatal to the deposition in tllis case. It  as 
taken out of the county under a commission, not under seal, 
while the statute in that case reqnires a seal. The co~nmis- 
sioner, who took it, had, tlierefore, no authority to take it, or 
admliuister an oath to the witness ; and consequently, the oath 
was extrajudicial, and the witness corild not be co~victed~of 
perjnry. Hence, the deposition was proye1.1y rejected. 

The objection to the juror, is no doubt for favor; and on 
the part of the plaintiff, it was a l p e d  that the decision of his 
IIonor is conclusive, because the parties substituted him for 
 trier^, aud the finding the triers, being on matter of fact, can- 
not be enquired into upon an appeal. Bnt the proposition, 
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that a challengepro$er afectum involves matter of fact alone 
is not correct. The point was very mnch considered in Bart- 
$on's case, 2 Dev. and Bat. 196, and it was there found, that 
the Judge was bound to instruct the triers, as he would a ju- 
ry, upon matter of law, whereby, supposing the facts to be as- 
certained, the juror offered, though not standing in such a re- 
lation to the parties as to constitute a cause of principal chal- 
lenge, is yet held in lam, not to stand indifferent, because of 
some other connexion with a party, or with some person in- 
terested in the suit or question. And it was held, upon these 
authorities, that if the Court erred in such instructions to the 
triers, the decision was the subject of review here. The 
only question, therefore, in this case is, whether the decision 
here was upon the matter of fact or of lam, as establishing 
the juror's indifference, and if the latter, whether it be erro- 
neous or not. I t  is perfectly clear, upon his Honor's state- 
ment, that there was no dispute as to any fact. I t  is stated, 
and, therefore, taken as found, that one Phillips, vas the sure- 
ty of the plaintiff for the prosecution of the suit, and that the 
juror was the son-in-law of Phillips. Yet, the Court refused 
to allow the defendant's challenge, and the juror served.- 
That could only be because those facts did not establish in 
lam, that the juror was not indigerent. The decision was, 
therefore, upon the point of law exclusively. On it, the opin- 
ion of the Court, is opposed to his Honor's. I t  is true, the 
surety for the prosecution is not a party to the issues to be 
tried, so that; he cannot interpose in the trial, nor after judg- 
ment have i t  superseded or reversed. Yet, his bond is part 
of the record, and judgment may be entered upon it ifistanter, 
without notice, so that he has a direct interest in the decision 
and the record. He  cannot be a witness or a juror in the case, 
because of his inter6s3 ; and by cysequence, his son-in-law, is 
substantially subject to the same objection of a want of indif- 
ference, as if he, the surety, were a party to the suit. No au- 
thority is found directly in point. Eut there are many cases 
in which the courts have gone great lengths in respect to in- 
terests and relations more or less remote, which evince s lau- 

20 
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dable solicitude, that every man's case shall be tried by an 
impartial jury. I t  is not thought necessary, nor deemed safe 
to attempt to lay down a precise ruie on the degree of kin- 
dred, for instance, or other fact, out of which an interest in 
the judgment might be more or less certain or contingent, 
considerable or minute, as determining the competency or 
incompetency of n juror. I t  is sufficient, that in the case be- 
fore us, there must be a grave inference of partiality, which 
might probably affect the verdict found. I t  is assumed, of 
course, that the juror knew how Phillips stood to the cause ; 
for if he had not known it before, he must have learned it, 
pending the challenge to him. 

PER CURIAM, Judgment reversed, and venire 6% novo. 

JOHN CASEY v. JESSE WILLIAMS. 

A note sued on, as being guaranteed, ought to be present on the trial, unless 
its absence is legally accounted for ; and the fact, that it had been sued on 
in the court of another Stat,e, forms no exception to the rule, unless it ap- 
peared that, according to the course of such court, it could not have been 
withdrawn from the archives of the court. 

It was geld further, that if such note could have been withdrawn and pro- 
duced on the trial, its nonproduction mas fatal to a recovery. 

ASSTJ~UPSIT, tried before BAILEY, J., at the Special Term, 
July, 1859, of Buncombe Superior Court. 

The plaintiff declared in assumpsit upon a contract of guar- 
anty. 

The defendant passed a note to the plaintiff, executed by 
one Ransom Thompson, payable to John M. Einsey, and en- 
dorsed by the latter to Samuel McCarson, and by him endors- 
ed to the defendant, Jesse Williams. The defendant agreed 
if the note mas not good, and the plaintiff could not collect 
it, he would make i t  good, and pay the plaintiff the amount 
thereof. The note mas not prodnced on the trial, but in lieu 
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thereof, the plaintiff offered the record of a trial in a court in 
Tenncsseo, to show that tlie said note had been sued upon in 
that State, and the plaintiff's coansel insisted that this was the 
best evidenw of the note. Tlre Court ruled that the transcript 
was not evidence of itself of the existence of the note, and a 
nonsnit mas ordered. Thc plaintiff appealed. 

N. T I T  117oodJn, for tlie plaintif. 
J. IT. Wood$?z, for the defendant. 

BATTLE, J. W C  are c1e:~rIy of opinion that the note which 
was guaranteed by the dcfw~daut to the plaintiff, ought to 
have been produced on the trial, or its absence properly ac- 
counted for. That is admitted to be the general rale, and 
there is no principle upon mliicli this case can be inken out of 
it. The record of the snit in Tennessee is no evidence of the 
existence and contents of the note as against tlie present de- 
fendant, because he was no pnrty to it. Dut it is contended 
that the note is filccl among the 1worcls of the suit in Ten- 
nessee, and that the plaintiff will be ~vithout remedy, unless 
lie can prove the note by the production of the transcript of 
the record of that snit. The obvious reply is, that it does not 
appear that lie could not obtain the note itself under an order 
of the Court, allowing him to withdraw it upon leaving a copy, 
according to a well establislied practice in t ! h  State. If such 
a C0111'SC were s h o ~ n  to be ap ins t  the practice of tbe courts in 
Tennessee, then our conrts would admit sccondary evidence of 
the nlaking arid contentsof tlieuotc. Tlic deposition of the clerk 
of tlie court in Tennessee, ainong tlie records of mliich the note 
is filed, might be taken, and he could nnnes to it a copy of the 
note, which together with other testimony to identify it, 'kc., 
mould prove 211 that would be established by the production 
of the note itself. Fur the m n t  of such proof, to account for 
the a1)sence of tlie note, n i~d  to sl~om its esistence and con- 
tents, the judgment of nonsuit was proper, and must be aarru- 
ed. 

PEE CLTRIAM, Judgment afinned. 
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GIDEON H. BRYAN v. 'CVILLL4M A. BROOKS. 

Whcre a dcfcndant gave a bond under the insolvent act, and while he is at  
largo by virtue tllcrcof, he is not cntitlec! to l ~ i s  discharge on account of the 
fact that thc ca. sa. is voidable; nor can he move, under such circumstan- 
ces, to quash the proceeding on that account. 

APPEAL from an onmn in the Superior Court of A s h ,  made 
by  his IIonor, Judge I~EATII, comnlitting the defendant to cus- 

tody, under proceedings in insolvensy. 
The defendant liad been arrested on a capias ad satisfacielt- 

dnm, at  the instance of the plaintiff, issued by a single jus- 
tice on a judg~nent rendered by another magistrate, and had 
given bond pursuant to tlie provisions of the Revised Code, 
chap. 59, scc. G ,  for 11% appearance at the next court, and hav- 
ing made liis appearance, the plaintiff moved that the de- 
fendant be imprisoned, he not having given any notice of 
his intention to take the oath of insolvency. The defendant 
opposed tlie motion, and moved for liis discharge npon the 
ground that the judgment, upon which the ca. sa. issued, had 
been standing without any execution issuing thereon, for more 
than a year and a day. I t  was held by his IIonor, in the Su- 
perior Court, (to wliicli the case came by appeal,) that the ex- 
ecution could not be successfully attacked in this collateral 
way-that tlie execution justified the proceedings until regu- 
larly set asidc, which could not be done in this mode. The 
defcndant was thereupon ordered into custody, from which 
judgment he appealed to the Supreme Court. 

Crzcnq~ler, for the plaintiff. 
Neal, for the defendant. 

BATTLE, J. An exec~~tion which i s~ues  on n dor~~ ian t  judg- 
ment, is not void, but only voidable; Oxley v. &izZe, 3 Nurph. 
Itep. 250 ; Brown v. l;ofiy, 1 Ired. Eq. 100. When the defend- 
ant in the prcsent case was arrested on tlie csccution which Iiad 
bccn issued on the justice's judguncnt more than a year and s 
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day after i t  had been rendered, and had given a bond with 
the view of taking the benefit of the act for the relief of in- 
solvent debtors, lie might have been relieved from arrest up- 
on a writ of habeas coryms; or, perhaps, upon placing himself 
again in actual custody, he might have moved the county 
court to quash the proceedings, and discharge him. Do6bim 
v. Gaster, 4 Ired. Rep. 71. But while he remained at liber- 
ty, by virtue of the bond which he had given for his appear- 
ance at the county court, he could not be heard to make ob- 
jections to the regnlarity of the execution under which he had 
been taken. That execution, together with the bond, was in 
the nature of process to compel an appearance to answer a t  
the next term of the county Court; TVinsZow v. Anderson, 4 
Dev. and Bat. Rep. 9 ; Cohoon v. Norris, 1 Jones' Rep. 218. 
If the defendant had taken the proper steps to avail himself 
of the benefit of the insolvent act, the plaintiff could not have 
objected that the execution under which he was arrested, was 
irregular, and he ought not to be allowed to make the objec- 
tion while he was availing himself of the liberty which his giv- 
ing bond had afforded him. Eis Honor, in the Court below, 
was, therefore, right in overruling the defendant's objection, 
and ordering him to be imprisoned until he should comply 
with the requisitions of the act, of the benefits of which he 
was seeking to amil himself. 

PER CIJRIAM, Judgment affirmed. 
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J. D. TIOLLAND v. CtECRGE MOSTELLER. 

I t  is not usuury for tllc cndorsec of a notc, to take a nclv note from the maker 
at the end of six months, payable im~i~cdintcly, i~~clucling the accrued in- 
terest. 

DEBT on a bond for $100, tried before BAILEY, J., at the 
last Spring Tcrm of Catawba Superior Court. Plea-usury. 

The evidence was, that the defendant gave several notes to 
other persons, which con~c by cnclorserncnt to the plaintiff, 
and that when they had been due six months, the plaintiff and 
defendant came to a settlement, computing the interest for 
that time, and adding i t  to the pl.incipa1, and for the aggre- 
gate amount, the defendant gave the bond, sncd on, payable 
immediately. 

Eis Honor instructed tllc jnry, that this was not usuly, to. 
which defendant cxceytcd. 

Verdict and judgment for the plaiutifl', and appeal by tile 
defendant. 

Bynum, for tlie plaintiff. 
Averj, for the defendant. 

RUFFIN, J. I t  is certainly not usu~ious to take a bond or 
note on a settlement, for a balance or amount due, including 
interest np to that time; so as to lnalie the vhole bear in- 
terest afterwards ; for tliere is no ngrcenlelli for compound 
interest, and in fact, no compound intcrest, as such, received. 
I t  was said, indeed, by Cllicf Justice Anuo~r,  to bc settled, 
that where a party adonnces money to mother on account, 
he may charge interest, and at the end of each year, make a 
rest, adding the principal and interest together, so as to nxke  
both capital; Eckton v. BdZ, 5 Barn. and Ald. 34 ; and he 
cites, with approbation, Lord ELDOX'S decision in %j: pwte 
Bevan, 9 Yes. 233, that where, upon such an account, the 
parties agreed at  the end of six months to settle the account, 
and that the balance of account, inclnding tllc intermediate 
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interest, should carry interest, it mas good, such rest not hav- 
ing been originally agreed for, mid i t  thus not appearing that 
the loan was made in contemplation of compound interest for 
fractions of a year. That is much stronger than the present 
cme, for there mas never a loan of money here, but the trans- 
action was an isolated one, and the plaintiff was entitled to 
recover and collect the whole sum due, as well for interest as 
principal on the notes purchased by him ; but instead of de- 
manding payment, took a new security for the debt, bearing 
the legal rate of interest thereafter. I t  is no more usury than 
taking a note for an open account, which did not bear interest, 
-or upon a general settlement of notes and accounts bo?zcc$de, 
made at  a shorter interest of one year from the commence 
ment of the account, or the last settlement. 

PER CURIAM, Judgment affirmed. 
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VOL. 6, JONES' LAW. 

ABATEMENT. 
Vide STATUTE OF LIMITATIOXS, 1; 2. 

ABSTEMENT OF NUISBNCE. 
Vide NUISANCES, 3. 

ABILITY AND READINESS TO PERFORM. 
Tide PLEADING, 7. 

ACTION. 
Where a covenant was entered into between two partners, A and B, that 

B should take the goods and pay all the debts of the firm, and moreover, 
should repay whatever debts of the concern A might pay, and after 
wards the administrator of B agreed with A, khat if he would not file a 
bill against him, as administrator, to enjoin the payment of the assets to 
other debts than those of the firm, he would confess judgments for the 
partnership debts to a certain amount, and pay the same, which he failed 
to do, and threw the whole upon A, it was He@ that A's remedy was 
not upon the covenant of the intestate, but upon the s p e d  promise, 
made by the administrator. Ball v. FeZtofz, 202. 

Vide EXECUTOR, I ; PUBLIC BUILDINGS, 2 

ACTION ARISING BY ENDORSEMENT EN ANOTHER STATE. 
1. An administrator, duly appointed in another State, can any whwe en- 

dorse a negotiable paper, belonging to the assets within his jurisdiction 
at the intestate's death, so as to give the endorsee a right of action in this 
State. Grace r. B a n d ,  94. 

I 
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2. A bond given in this State, not payable at any particular place out of 
the State, may be endorsed in another State, so as to support an action 
here, although there be no statute law in such State, making bonds ne- 
gotiable. Ib id .  

3. A bond given in another State, where there is no statute making bonds 
negotiable, may be endorsed here, or any where else, where bonds are 
negotiable, so as to give a right of action in this State. Ib id .  

4. 1 d a  suit on the endorsement of a bond, made by an obligee living in a 
State where bonds are not negotiable, to one living in this State, an ex- 
ception on the trial, which does not allege that the bond was both ?nude 
and  endorsed in such foreign State, is not available. Ib id .  

5. An exception, that no evidence was given below, that bonds were nego- 
tiable in the State where the one in question was given, will not be al- 
lowed, where it is certified to the Court, by the Secretary of State, that, 
from the statutes of such State, filed in the Executive office, bonds are 
negotiable in such foreign State. B i d .  

ACTS OF ASSENBLY. 
Vide LEGITIMATION, 2, 3, 4. 

ADMINISTRATOR. 
Where a widow who, with an only daughter was the next of kin, admin- 

istered on her husband's estate, and as a part thereof, held a certain slave 
for six years, and then, on the occasion of a second marriage, conveyed 
in her individual name such slave to a trustee in trust for herself and her 
daughter, it was Held that such conveyance was conclusive to show that 
she ceased to hold the property as administratrix-that this act was a full 
administration as to it, and that after her death, an administrator de bonis 
lzon on her husband's estate, took nothing in said slave. Quince v. Ntk- 
on,  289. 

Vide ACTION ; RETAINER. 

ADMINISTRATOR PENDENTE LITE. 
Vide STATUTE OF LIXITATIONS, 4. 

ADMISSIONS. 
Vide AGENCY ; BOUNDARY, 6. 

ADVANCEMENT. 
Vide BAILMENT, 1. 

ADVERSE POSSESSION. 
Where a person gets possession of the property of another, and claims it 

as his own, under an alleged title, for any length of time, his possession 
is necessarily adverse to the rights of the true owner. Smith v. Reid, 
494. 
Vide STATUTE OF LIXITATIONS, 4 ; BAILXENT, 1. 
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AGgNCY. 
The admissions of an agent, while he has the business in hand, are compe- 

tent against the principal. Woward v. Xtdts ,  372. 
Vide CONSTABLE, 1. 

AMENDMENT. 
Vide CURING AN ERROR. 

AMBIGUITY. 
Vide BOUNDARY, 4. 

AMERCEMENT. 
Proof that a writ was directed by the clerk to a sheriff of another county, 

and mailed in due time to reach him in the regular course of the mail, 
was Held to be sufficient evidence to authorise the entering of ajudg- 
ment for an amercement, nisi, if there beno return of the process. State 
v. Latham, 233. 

APPEAL. 
In  a proceeding before a justice of the peace, against a slave for carrying 

arms, the act gives the master a right to appeal. f i l e  v. Hannibal, 57. 
Vide CHALLENGE TO A JUROR 1 ; COSTS, 2. 

APPRENTICE. 
A free infant of color, ngntfully bound as an apprentice, remains subject to 

the jurisdiction of the County Court, wherein he was bound, until dis- 
charged in the mode provided, sec. 5, ch. 5, Revised Code. Prue v. 
Eight, 265. 

ASSENT TO LEGACY. 
Vide ADMINISTRATOR; LIMITATION IN REMAINDER, 2, 3, 4 

ASSENT TO AN INJURY, 
VIDE NEGLIGENCE, 1. 

ASSETS. 
Vide EXECUTOR, 2. 

ASSIGNMENT OF A BID, 
Vide MASTER'S SALE. 

ASSUMPSIT-IMPLIED. 
1. A contract between parfies caanot be implied in opposition to d~reot 

evidence, that the defendant did not get the property from the p l a i i w  
and does not hold it under him, but adversely, upon a claim of right in 
himself derived from another person. &ndsay v. Mc CuZbcb, 326, 

' 

2. Indebitatus assumpsit will not lie for the hire of slaves, where it is'clear, 
from the facts, that the defendant derived his possession and .title from 
another person than the plain=, under whom he claimed the slsves ad- 
versely to the plaint3 a d  all the wodd Wynne vb L a t h ,  32% : 
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ATTACHMENT. 
Whether a Court would proceed by an attachment for a contempt agaEnst 

an executor for the non-performance of a Court rule by his testator- 
puere? O'Leary v. Harrison, 338. 
Vide, CLER~S, 4, 5. 

BAILMENT. 
1. Where a father gave to his children by parol, certain slaves, acquired by 

his marriage with their mother, and was present at a division of the slaves 
among them, upon which occasion one, who had a more valuable share, 
paid money to others, who had a less valuable one, it was Held that the 
transaction was still a bailment, and not a sale a d  delivery as to any of 
the chilnren, and that after the father's death, his executors could recov- 
er the slaves. Coz v. Humphrey, 405. 

2. Where the hirer of a slave agreed with thc owner, that he should work 
all the time under the eye of a white overseer, and the contract was 
violated by putting the slave to work with other slaves without a white 
overseer to direct or control them, during which time, the slave was 
killed by a blow from an unexplained source, it was lleld that it devolv- 
ed upon the defendant to show that it resulted from a remote and unfore- 
seen cause: otherwise the hirer was responsible for the value. Knox v. 
Rail Road Co. 415. 

3. Where slaves were hired out at high prices as rail-road hands for the 
purpose of grading the tract, it was Held to be relevant to the question 
of ordinary care, to enquire, whether, by reason that the work is to be 
done along an extended line, at no particular point of which there is a 
long detention, any better provision for lodging is usually provided by 
contractors of ordinary prudence than temporary building% and whether 
the one, in which the defendants' slaves were placed, was as good as 
those ordinarily provided for that purpose. Slocumb v. Washington, 357. 

4. Where sIaves, hired to work on a rail-road track within a certain limit, 
were carried beyond that limit, to a place where they were ordinarily 
well lodged and provided for, but wantonly deserted the defendants' ser- 
vice in a snow storm, by which they were frost-bitten and injured, it 
was Held that the hirer was liable for nominal damages, but not for injuries 
arising from the exposure. B i d .  

6. Where one was in the possession of the property of another, a feme, and 
alleged that he held as her bailee, he must establish the bailment by sat- 
isfactory proof, otherwise the usual and natural pres~imption, that he 
holds for his own use, will prevail. This want of title will not justify the 
implication of a bailment. Smilh v. Red, 494. 

6. Where a father gave certak slaves by deed, to his duaghter, who was 
an infant, and so remained until after her marriage, during part of which 
h e  he denied the efficacy of the deed, and claimed to hold them as his 
own, his saying at the same time, they were or would be his daughter's, 
ia no satisfactoy evidence that he held as her bailee. Bid. 
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7. The rule that one holding the property of an infant may be considered 
as the bailee of snch infant, is for the latter's benefit, and for the further- 
ance of his remedy, and the tort-feasov has no right to set it up for his 
own benefit against the infant owner. B i d .  

Vide Coamox CARRIER, 3, 4; NEGLIGENCE, 2, 3, 4, 5, 6. 

BANKRUPTCY. 
A discharge in bankruptcy of the principal debtor, in a bond or note, does 

not release the surcty. Jones v. Hagler, 542. 

BARON AND FEME. 
Vide EJECTYEIIT, 1 ; PLEADIXG, 1. 

BASTARD. 
Vide LEGITIXATION, 1, 2, 3, 4 ;  LEGITIMACY. 

BENEFIT OF CLERGY. 
I t  seems that the statute pardon, which is an incident to the benefit of c l o ~  

gy, does not talrc effect until the party is burnccl in the hand and deliv- 
ered. ICeilh V. Goodwin, 398. 

Eu t  if the record, by default of thz Court, omit to show such execution of' 
the sentence, the party should be permitted to show it by a witness.- 
Ibid. 

BILL OF EXCEPTIONS. 
Where the appellant's bill of cxccptions is so drawn up as not to show 

whether or not the Court below errcd, he is not cntitlcd to a venire de 
novo. Brown v. Gray, 103 

This Court cannot notice a bill of exceptions made by the counsel on one 
side of the question, without the .sanction of the Judge who presided at 
the trial. Elute v. 13~1.1, 380. 

BILL OF SALE. 
Yidc WARRAXTY OF SOGNDNESB, 2. 

BIRTH. 
Vide EVIDENCE, 9. 

BOND DISCHARGEABLE I N  TRADE. 
An obligation to pay a sum of money, on a given day, ''to be discharged 

in any good trade, to bc delivered at  any one of several places," imposes 
on the debtor the burden, if he would save the condition, of giving no- 
tice of the place where he mill have the goods, and of having them there, 
on the day, duly set apart. Barrel2 v. mkr, 550. 

BOND. 
1. A bond, execnted for the purpose OF raising money on loan, wsg made 

payable to A, who refused to advance the money on it. One of the ob- 
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ligors afterwards sold it to E. I t  was IIeld that these facts arnounted to 
no evidence of a delivery to A. TV7~ichal.d v. Jordan, 54. 

2. The delivery of a deed to a stranger, to become the delivery to a party, 
must be a delivery for the use and benefit of the party. Ib. 

3. The fact that this bond mas afterwardo partly described in a deed of trust 
made to A, as trustee, and signed by him, the object of which was to se- 
cure creditors, (B among them) is no evidence that it was ever delivered 
to A, or to El for his benefit. Ib. 

BOUNDARY. 

1. Where a surveyor said, in evidence that he did not know where the be- 
ginning corner of a tract of land war, and had heard no reputation as to 
its locality, it mas Ih ld  not to be compctmt to ask him, as an expert, if 
he did not have an opinion as to thc locality of the point in question, 
Sounded on a former survey. Stevens v. Vest, 49. 

2.  I t  is competent to prove that a linc run in a particular way, will disturb 
and conflict with ancient and well cstalrlirl~ed boundaries of other tracts? 
in order to repel the eonclnsion that it is thc true bounclaiy of the land in 
question. IIoBbs v. Oullov, 174. 

::. A call from the mouth of a scvanlpl clown a swcts7~, to the mouth of an- 
other swamp, was IIeld to mean a straight line from one point to the 
irt,her through the smash. Burnett v. T'hompson, 210. 

4. Where one of two cross fences was called fbr in a will, it mas IIeld pro- 
per to resort t o  proofr, dcl~ors the will, to determine whicll was intended. 
JfcCctll v. Gillespie, 533. 

,S- Where a crcck is called for in a dectl, as the terminus of n linc, and there 
is no diverging course, and no parlicnlsr object on the crcck called for, it . . 

must be rcachcd by the shortest direct route. Curc~way v. Cl~uncy, 361. 
6, Wlicthcr thc running and marking of a linc variant from that answering 

the calls of a mesue convcyancc can at  all control i t ;  4?7~e?e? But, eer- 
tainly, nothing short of a running and marking contemporaneous with such 
tlced, can he allowed to have that effect. Admissions of the parties that 
a pa~ticular line was the true one between thc tracts, and acts of owner- 
ship up to it by the claimants on both sides of it, do not tend to prove 
such contcmporancous 1 unning and marking. f i i d .  
1 X c  1Vrr.1,~ c o s s ~ n c c ~ r o s  OF 

CHARACTER OF PLAINTIFF IN SLANDER. 
Vide SEAKDER. 

CARRYING ARMS. 

Vide FREE XECJIOES. 
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CAVEAT EMPTOR. 
Vide DECEIT, 3. 

CgRTIORARI. 
Where a party, in the County Court, prayed an appeal, which was grant- 

ed, and tendered his sureties, but one of them was prevented from sign- 
ing by the fault of the clerk, and such surety was compelled by the state 
of the weather and bad health, to leave the Court without executing the 
bond, it was Held to be good ground for a eertiorcc~i, without reference 
the merits of the cause. McConnell v. Caldwell, 469. 

CHALLENGE TO A JUROR. 
1. A challenge to the juror, propier afectum, involves a question of law, as 

well as of fact; and though by consent, the Judge be allowed to take 
the place of LLtners," yet may his decision on the question of law be re- 
viewed in this Court. Sehorn v. Williams, 515. 

2. I t  is good cause of challenge to a person tendered as a juror in a civil 
case, that he is the son-in-law of one who is the surety for the prosecu- 
tion of the suit, and where the relation is admitted or found, it is purely 
a question of law. lbid. 

3. Where, in the trial of a capital case, the scrolls had not the Christian 
name written in full, but only the initials, no objection being made when 
the scrolls mere put in the hat, it was Held, that this formed no ground 
of challenge to the juror. State v. Simmons, 309. 

CHARACTER OF THE DECEASED. 

Vide HOMICIDE, 2. 

CHA4TTELS. 

Vide TROVER. 

CHEROKEE LANDS. 

The title to the unsold Cherokee lands, in the county of Haywood was, by 
the act of 1835, vestcd in the justices of that county, and where their 
commissioner, whose duties and powers were limited, by the resolution 
of the Court appointing him, to three months, executed a deed for a por- 
tion of said lauds, at the end of three years, it was Held to be inoperative 
and void. Cooper v. Gibson, 512. 

CLERKS. 

1. S n  official bond given by a clerk, upon his entry into office, covers his 
whole official term, whether a new bond be given afterwards or not.- 
Hunter v. Routlege, 216. 

2. The forfeiture denounced by the 11th sec. of the 19th chap. of the Rev. 
Statutes, does not per se vacate the office of clerk, nor invalidate the acts 
of the officer, and until the same is judged of by the Court, upon a pro- 
ceeding, all his official liabilities continue as before. Ibid. 
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3. The 5011d of a clerk, required by the 11th section of the 28th chapter of 
the Revised Statutes, mas only intended to secure the payment of tax- 
fees on suits, fines, forfeitures, &c., while that required by the 7th section 
of the 19th chapter of the Rev. Statutes, was intended to secure the 
faithful payment of monies generally, to the persons entitled ; and where 
money raised upon execution was paid into the office of a clerk, it was 
Neld not to be recoverable upon a bond, given in pui-suance of the for- 
mer act, although it embraced a condition to pay over to the person 
or persons entitled to receive the same, all other monies, which might 
come to his hands by virtue of his office." Ibid .  

4. The 5th section of the '78th chapter of the Revised Code, gives a sum- 
mary remedy against publ~c officers only to those entitled to the money, 
so that a new clerk cannot proceed mder  it against a former clerk, for 
not paylng offlce money over to liim as his successor. O'Leary v. Hnr- 
&on, 335. 

5. An order made in the Superior Court for an out-going clerk to deliver 
documents, recxds, papers, and ~noney to the new clerk, under the 14th 
seetion, 19th chapter Re~ised Code, cannot be enforced by motion for 
judgment in the County Court. The remedy 1s by an attachment in the 
Court making the order, and by a regular suit for the penalty of $1000. 
given by the act. IEvirl. 

6. I t  was not the intention of the Legislature in the statute, Bcrisecl Code,. 
chapter 54, section 6, to make it a breach of the clerk's official bond, to 
omit entering the names of the justices present iu con1 t, appointing a 
guardian, either on the docket, or on the bond, or both; but that in thew 
particulars the act is merely di~ecdory. Folibmell T. IliCoonce, 379. 

Vide STATUTE O F  LIXITATIOITS, 6 ; ATTICH~IEXT ; XARRIAGL O F  ISFANT FB- 
MALES, 1, 2, 3. 

COLOR OF TITLE. 
An unregistered deed is color of title, under which, a possession for seven 

years, will bar the entry of the owner. Hadin v. Bciwett, 159. 

COMJIISSION, 
Vide DEPOSITION. 

COYMON CARRIER. 

1. Au action cannot be maintained against a railroad company as a comrrLon 
cavrier for the loss or destruction of goods deposited on the road side, at 
a place where there was no regular station, and no agent, although a con- 
ductor of a freight train had promised to stop and take them. Welk T. 

TV. and n! R. R. Co. 47 
3. Roadside deposits, made to save the trouble of hauling to a regular dc- 

pot, are a t  the risk of the owners, until they are put on a freight car. 1b. 
3. Where the master of a vessel, engaged chiefly in carrying naval stores 

b e t w e n  a port in Xorth Carolina and the city of New York, took in 
charge a box of jewelry without including it in a hill of lading, and with- 
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out any contract as to the price for carrying it, it was Held that he was 
only liable as an ordinary bailee, and not as a common carrier, and that 
having kept i t  in his cabin, locked up in his chest, and having been vio- 
lently robbed of the property, with his own, in the night time, he was 
not guilty of negligence, and not liable for the value of it. PeucZer V. 
Robbins, 207. 

4. BeZd further, that the nature of this bailment did not bind the defendant 
to a direct vovage from the one port to the other, so as to subject him for 
a deviation. Ibicl. 

5. Vhere  the distance on a rail-road, over which a commodity was cariied 
was very short, and the consignee lived sixteen miles from the road, and 
no agent was present to receive it on its arriral, it was Nelcl that the de- 
positing of the comrnodlty in the company's ware-house at  the point of 
delivery, exonerated it from the liabilities of a common carrier, and that 
it was thenceforth only bound as a ware-house-man. H i l l i a ~ ~ l  r. Eull 
Road Conzpantj, 343 

6. The necessity of notice, under ordinary ciicumstances, to teminate tlie 
character of a common carrier, and attach that of a. n are-house-man, as 
applied to rail-roads. and tlie nature and extent of such notice discussed, 
but not decided. Ibicl. 

7. Where a ferryman receired an unusual number of horses and niiiles, 
which wer? niostly unconfined, and ~vhich he believed to be skittish, up- 
on his ferry boat, which mas not provided with guards, and which had 
a spike five inches long sticlimg perpendicular in the gunwale, ~ 4 t h  which 
a horse was lrillecl, it was Held to be gross negligence, and that he was 
liable for the loss, notvitbstanding an agreement with the owner of the 
beasts, that he would risk the danger from the excess of numbers. mil- 
son v. S/ml7&, 375. 

8. Whether a common carrier can imke a valid agreement mitli a custom- 
er, by which his common law liabilily can be diminishccl- Qi te~e? .  Iliid. 

COXMON COUNTS. 
Tide A S S U ~ S I T ,  1, 2 ;  OVERSEER, 2, 3; SALE.USDCR EXECUTIOS, 1. 

COMMON SCHOOLS. 
Vide SUPXRINTEKDEST. 

COSLPROMISE. 
The entry of comp~ornised," in a suit, does not, w: v i  temail~i, import that 

it was settled and decided on its merits, but is open to extrinsic proof, as 
to what mas the full agreement of the parties in relation thereto. IcZdillg 
v. Hi&, 402. 

CONDITIONS-DEPENDEYT. 

Vide COXTRACT, 1, 2. 
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CONFESSIONS. 
Vide EVIDENCE, 19. 

COKSIDERTION. 
Vide FRAUD-STATUTE OF 2 ; NUDUM PACTUX; NEGOTIABLE PAPER, 3. 

COSSPIRACP. 
A conspiracy to vex and harrass a person, by having him subjected to an 

Inquisition of lunacy without any probable cause, is actionable. Dauen- 
port V. Lynch, 545. 

CONSTABLE. 
1. il constable, who has taken a claim to collect as an agent, is not respon- 

sible for the act of the justice trying the warrant, in taking a notoriously 
insolvent person as stay to the execution, it not appearing that he was 
present when the surety v a s  taken, or had any intimation, or ground to 
believe, that such person would be offered. Harding v. Chappell, 350. 

2. Where a constable's official bond mas signed by four persons as obligors, 
but 8 blank for the constalsle's name, in the condition, was left unfilled, 
so that ~t did not appear from the bond who was the constable, it was IleZd 
that such on~ission rendered the condition inseaslble and vo~d, and the 
bond absolute, so that no one, as relator, coulcl declare oa it. Crier v. 
H d ,  572. 

.3. Hrlrl further, that such omission mas not cured by the 9th section of the 
78th chapter of the Revised Code. Ibid. 

CONTRACT. 

1. Where the owner of a tract of land, uncertain as to quantity, covenanted 
to make title to the same, upon the covenantee's payil~g a certain sum 
nod gi~-ing bond and surety for the balance of tile purchase-money, at n 
certain price per acre, it was Held that ali action coulcl not be supported 
upon the covenant until there vias a surrey of the premises. Branch r. 
Llaniel, 76. 

2. Pos~ibly, a demand by the coventee for a joint survey, and a refusal on 
the part of'the covcnantor to concur therein, might have been su6cient 
without an actual survey. Ibid. 

3. To give a slave a pass to travel by a railroad, as an indulgence, does not 
amount to a breach of an agreement to work the slave only as a turpen- 
tine hand. Geo~ge v. Sinith, 273. 

4. Where one covenanted to hire slares, in pairs as sawyers, a t  so much 
per month, to be delivered on several given days, and he failed to deliver 
them on the days stipulated, but afterwards two of the pairs were pro- 
duced and accepted, and one pair mas not procluced at  all, it was Beld 
that these stipulations mere sereral and divisible, and that the hirer was 
entitled to recover on the covenant for the services of the slaves deliver- 
ed and accepted. Jo?inson v. Dunn, 122. 

5. Khere  it mas covenanted that certain slaves should be hired for a year, 
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at  so much per month, and it was stipulated that the owner should hare  
the right to take them arvay whenever he became dissatisfied with their 
treatment, and there was a further stipulation, to refer matters, in dis- 
pute betwecn them, to a common referee, it was Held that this agree- 
ment to refer, did not prevent the owner from exercising his discretion 
as to taliing them away, and, therefore, that this act formed no bar t a  
his recovery for the service they had rendered. I&?. 

Vidc COXVEYANCE ; COVENANT ; NUDUM PACTUM ; OVERSEER. 

COXVEYANCE. 
Wherc slaves wcre put into the hands of a son-in-law by his father-in-law, 

under a written agreement that they wcre to be a loan, a subsequent 
written contrnct, under seal, in which tile bailor agrees and binds himsew 
20 sui~ender all right and title, &c., and bh~tls himself to sign any paper- 
~oritirtg that may be necessnry, to secure szcch title us will be valid apeeably 
fo the luzus of i\To~th Carolina, was Held not to operate as a conveyance 
of a prcscnt interest, but only as an agreement to make title in future.-- 
Davis v. Boyd, 340. 

CORPORATION. 
1. The Legislnt~ire can confer upon the cominissloncrs of an incorporated 

town, authority to levy a t n s  upon the property of its citizens for the 
purpose of raising revenue, and make that authority over each subject of 
taxation unlimited. M'ingate v. Slz~?ei., 652. 

5. The authority vested in the commisdioners of the town of Asheville to 
levy a tax, is not taken away, nor abridged by the 111th chap. of the 
Revised Code. Ibid. 

3. Where an act of Assembly, incorporating a company, in which the State 
was not intcrcstcd, di~ecied that a eel-tain per centage should be paicl at  
the time of maliicg subscriptions to its stock, but the company organized, 
and admitted a subscriber to participate in its meetings, and in the regu- 
lation of its affairs, without paying such per centage, it was Held that he 
could not afterwards disavow his membership, and refuse to pay his sub- 
scription. Plank Road Covqany v. Bryan, 82. 

4. Where the writings, appointing proxies to act in the meetings of the 
stockholders of an incorporated company, had, after being used, been 
thrown aside as useless, it was Held not to be necessary to show that 
search had been made for them, preliminary to  the introduction of par01 
evidence of their contents. Ibid. 

5. Where a party had been permitted to subscribe to the stock of an incor- 
porated company a certain amount,payable in materials, which would be 
needed in the operations, on his refusing to pay in such materials, it was 
UeU that his subscription became demandable in money, and that an  ac- 
tion of debt would he for its recovery. B i d .  
Vide INSURANCE, 5;  PRACTICE, 2, 
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COSTS. 
Where a witness was ruled by the Court to be incon~petent, and such rul- 

jng was not appealed froin, or reversed, it was ITeld that his fees could 
not bc tascd against tllc adverse party-whether the ruling out of the 
mitt~css was crroncous or not. Iieith v. Gooclwin, 398. 

COURTS OF OTI-IER STSTES. 
Vide W.~RRANTY OF TITLE. 

CO QENANT. 
1. Where A covcnnntcd in writing under seal, to deliver a quantity of flour 

to a partncrsl~ip firm, and in thc same iustrnment was a covenant on the 
lmrt of thc firm to pay ibr the same, signed in the nan~e  of the firm, with 
a seal aflisecl, it was Beld that an action on the covenant could be m i n -  
taincd against A in the nal~ic of the firm for not delivering tkc flour, and 
tllat indcpcntlently of thc question, vhether A conld sustain an action 
on the same ii~rtruinci~t against the firrn. B~ozcn r. Ihstictn, 1. 

2. For ~vorcls, strictly of covenant, to be constrncd into the grant of an 
case~mnt  in land, without :my contcst to force them fian? tl~cir ordinary 
significat,ion, is against the science of Zazu, and the poliry of the cozc?ilr,ij. 
Blorcnl v. IIavvey, 1% 

Vide PERFORAI.WCE. 

COVEN-ANTS-DEPXXDiLST AND INDEPENDENT. 
Vide PLEADING, 7. 

COVERTURE. 
Tide S T A T ~ T E  OF LI.\IITATIOSS, 9. 

CURING AN ERROR. 
Where a person was arrcsted under a warrant from a justice of the peace, 

n ~ l d  thcrc was a rnisrecitnl of the nanle in the mnnclatory part of the war- 
rant, but it mas rccited correctly in the oath, it mas Held in an action for 
a malicious prosceution, brought by the defendant in the warrant: 1st. 
That the discrepancy was cured by the correct recital in the first in- 
stance. 2nd. That it mas competent for the justice, v h o  issned it, to 
amend it upon tllc assurance that he intended to write the name conwt- 
ly. Blair v. Ilorton, 643. 

CUSTOX. 
I n  a question of diligence and ordinary care, in the storing and keeping of 

cotton, it is competent to prove the custom of the place where the con- 
tract was madc, as to the manner of storing and keeping that article 
there. Xoi.ehead V. Brown, 3138. 

DAMAGES. 
1. Where an article was delivered to a common carrier, to be delivered to a 
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factor, at a certain market, who had been instructed not to sell until or- 
dered, and such carrier delivered it to a factor at a diSferent market, who 
had no instructions concerning it, and was by him irnmedi,stely sold, up- 
on its appearing that the article in question rose in price, from that day 
until the suit was brought: Held that in a suit against such common 
carrier for rnisfcasance, the plaintiff was entitled to recover the highest 
price attained by the article within that period, such suit having been 
brought within a reasonable tirnc. Arrington v. W.  W. Ba.il Road Com- 
payf, 68. 

2. Held further, that the receipt of the proceeds of the sale from the fac- 
tors, making it, was no bar to the recovery of damages for this misfeas- 
ance. fiicl. 

3. Where the hirer of a negro agreed with the owner, that he should work 
all the time under t!ie eye of a white overseer, and the contract was vi- 
olated by putting the slave to work with other slaves, without a white 
overseer, during which time he was Billed by a blow from an unexplain- 
ed source, it was Held that it devolved on the defendant to show that 
the death resulted from a remote and unexplained cause, otherwise, the 
hirer was responsible for thc value of the slave. Knox v. Rail Road 
Cotnp'zny, 415. 

4. Upon a special contract to deliver an article of a given description, upon 
which an action could be maintained, it was Held t l~at  dainages could not 
be reduced by showing that the article delivered was of inferior quality. 
Aliter, where the party has to resort to a, quantum valebaf or putrntum 
meruit. il4cDugald v. XcFadgin, SO. 

5. Where A has an estate for life in possession, in s term for ninety-nine 
years, B has an estate in remainder for the residue of the term after the 
death of A, and A has the reversion after the expiration of the term, in 
an aetion for trespass, Q. C. F. against a stranger, for entering and cutting 
down trees and taking them off, it was held that, by means of the per 
p o d ,  A might recover the entire value of the timber, and that B was not 
entitled to any part of such value, though he also could bring an action 
on the case and recover damages for the same act, as lessening the value 
of his expectancy. Burneta' v. Thompson, 21 0. 

6.  In an action for the destruction of a growing crop of corn, it was held 
competent to prove, upon the question of damages, what the price of the 
article would have been in its matured condition. Sanderlin v. Xhaw , 
225. 

7. It was not error in the Court to lay down the rule to be in an action of 
trespass, the plaintiff was entitled to recover damages for the loss he 
had sustained, if that lorn was connected immediately, with the act of 
the defendanLW Ibid. 
Vide BAILMENT, 2 ; REPLBVIN. 

DEADLY WEAPON. 
Tide HOMICIDE, 2, 3, 4, 4 7, 8, 9, 10. 
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DECEIT. 
1. Alere silence on the part af a vendor, who has knowledge ofa  latent d e ~  

fect in the article sold, renders him liable in an action for a deceit. 
,lliter, whcie thc defcct ispatent. Brozun v. Gray, 103. 

2. Wherc the buyer, as well as the seller of a horse, had knowledge of a 
patent indication of disease, which, both as its nature and origin, was 
~nisreprcscnted by the latter, it was Heid that this amounted to some 
evidence on the question whether artifice had been used to withdraw the 
buyer's attention from the defcct. Simmons v. Horfo~z, 278. 

3. Thc purchaser of cotton, put up in bales, is not bound to suppose that 
tliey arc fraudulently packed with sand, and other weighty substallcss 
included, and no degree of diligence is required of him in inquiring into 
such a thing, Tile rule caved emptor, does not apply where a fraud of this 
kind has been practiced. Stout v Halper, 347. 

4. Mere silence on the part of a sheriff as to the existence in his hands of a 
prior lien on property sold in his presence, will not subject him to an ac- 
tion of deceit, but if he does or says any thing intended or calculated to 
mislead a purchaser, in this respect, he is liable. wic7cer v. Worthy, 500. 

5. Enquiring from the sheriff, and reliance on his information as to the n:t- 
t u x  of the liens and levies of executions in his hands, on property offered 
for sale in his presence, is certainly the exercise of reasonable caution and 
d~ligence, as this is a matter peculiarly within his knowledge. a i d ,  

DECREE. 
Vide OFFICIAL BOND. 

DECLARATIONS. 
Vide EVIDEXCE, 3, 7, 17, 20. 

DEED. 
1. A bond, executed for the purpose of raising money on loan, was made 

payable to A, who refused to advance the money on it. One of the ob- 
ligors afterwards sold it to B. I t  was Held that these facts amounted to 
no evidence of a delivery to A. Wl~ichard v. Jordan, 54. 

2. The delivery of a deed to a stranger, to become the delivery to a party, 
must be a delivery for the use or benefit of the party. I b i d  

3. The fact that this bond was afterwards partly described in a deed of trust 
made to A, as trustee, and signed by him, the object of which was to 
secure creditors, (B among them) is no evidence that it was ever deliv- 
ered to A, or to B, for his benefit. Ibid: 

4. Where A, supposing he had only a life-interest in a female slave and her 
two children, but in fact owned the entire property in the slaves, made 
a deed to his brother B, reciting that he owned such life-interest, and 
had procured it from B, and added, ' I  which right and title I relinquish 
to him," the said B, and her two children, Valentine and Caroline also,' ' 
it was HeM that only a life-estate, in the slaves~ passed by such deed.- 
McAl3h v. Holton, 331. 

Vide OBEROKEE LANDS-COVENANT, 2. 
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DEED OF TRUST. 
Vide PURCHASER WITHOUT NOTICE. 

DEFEASANCE. 
A receipt, not under seal, given by the obligee of a bond contemporaneous- 

ly, with its execution, setting forth that such bond was given for a third 
person's account, and if the latter was not collected, the bond was to be 
returned, mas held not to be evidence that the bond was delivered as an 
escrow, and did not amount to a defeasance. C'ross v. Long, 153. 
Vide ESTATE. 

DELIVERY OF SPECIFIC ARTICLES. 
Vide BOND, &c. 

DELIVERY OF A DEED. 
Vide DEED, 1, 2, 3 ; BOND, 1, 2, 3. 

DEMAND. 
No denoand is necessary to be made of a clerk for money which he has re- 

ceived officially, and is bound to pay over. LQlle v Richurdson, 305. 
Vide STATUTE OF LIMITATIONS, 4, 6 ;  FRAUD-STATUTE OF 

DEMISE. 
Vide EJECTMENT, 2. 

DEPOSITION. 
1. VrThere a party gave notice that he would take a deposition, on a given 

day, lLat the house of W. P., (the witness) t'o be read in evidence in a 
case now pending in the Superior Court of Law for the said county, 
wherein I am plaintiff and you are defendant," without mentioning in 
what county the witness resided, or in what county the suit was pend- 
ing, there being no evidence that there was any other W. P., or any oth- 
er suit than the one on trial, it was heW that the notice was su&cient.- 
Owens v. Kksey, 38. 

2. The statute allowing the clerk to pass upon depositions, only applies to 
the depositions of competent witnesses; where, therefore, he passed up- 
on and allowec! one to be read which was taken out of the county, un- 
der a commission without a seal, it was he16 that such action of his, might 
well be disregarded by the Court trying the cause. Sehorn v. Williams, 
515. 

DESCENTS-STATUTE OF 
Heirs take by positive law where the ancestor dies intestate, and the course 

of decents cannot be altered by words excluding particular heirs, or by 
any agreement of parties. Cannon v. Howell. 436. 
Vide LE~ITIMAcY. 

DESCRIPTION. 
Vide INDICTBIENT~ 
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DEVIFAVIT VEL EON. 
Vide WILL-EXECUTION OF 

DILIGENCE. 
Vide DECEIT, 5.  

DISORDERLY HOUSE. 
Vide NUSANGE, 1. 

DIVORCE. 
Vide MARRIAGE; 2, 5. 

DOJIICIL. 
Vide APPRENTICE. 

EJECTMENT. 
1. Where a baron and feme joined in a Jemise in an action of ejectment, 

dated before the coverture began, it mas HeW that they could not recov- 
er. 

2. Where a declaration in ejectment contains but one count, and that is 
upon the joint demise of two persons, of whom onIy one has titIe, it was 
Held that it could not be sustained. Elliott v. A'ewbold, 9. 

ELECTIONS. 
Vide VOTING ILLEGALLY. 

EXBNCIPATION. 
I. Where the owner of a slave actively participated in legal proceedings 
for his emancipation, and for mole than thirty years acqniesced ia the 
judgment of the Court declaring his freedom, whether such proceedings 
~l-ere regular or otherwise, the title of such former owner is divested, and 
enures to the benefit of the colored person. Jurman v. Hz~mphrey, 28. 

2. Where a person of colol; for more than thirty years, was treated and 
regarded, as well by the community in which he lived, as by his former 
owner, as a free person, every presumption ought to be made in favor of 
his actual emancipation according to the requirements of law. IbiaT. 

Vide PRESUMPTION FRON ACTS AS A FRFEJIAN. 

ENDORSEMENT BY AN EXECUTOR. 
1. An administrator, duly appointed in another State, can any wheve en- 

dorse a negotiable paper, belonging to the assets within his jurisdiction 
at the intestate's death, so as to give the endorsee a right of action in 
thii State. Grace v Hannah, 94. 

2. A bond given in this State, not payable at any particular place out of 
the State, may be endorsed in another State, so as to support an action 
here, although there be no statute law in such State, making bonds ne- 
gotiable. Aid. 

3. A bond given in another State, where there is no statute making bondn 
negotiable, may be endorsed here, or any where else, where bonds are 
neggtiable, so as to give a right of action in this State. Bid 
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4. I n  a suit on the endorsement of a bond, made by an  obligee living in a 
State where bonds are not negotiable, to one living in this State, an  ex- 
ception on the trial, which does not allege that the bond was both made 
a n d  endorsedin such foreign State, is not available. Ibid 

5. An exception, that no evidence was given below, that borids were nego- 
tiable iu the State where the one in question was given, will ~ o t  be al- 
loved,  lier re it is certified to thc Court, by the Secretary of State that 
iron1 the statutes of suc11 State, filed in the Executive office, bonds are 
negotiable in such foreign State. Ibid. 

ESTRY. 
Vide SWAMP LAXDS; MARGIXAL LANDS. 

ENTRY IX d SUIT. 
Vide COMPROIIIE.E. 

ESCROW. 
Tide DEFEAS.~XCE. 

ESTATE. 
TT'liere the owner of land, conveyed it to a bargainee, in consideration of 

certain profits and advantages. contanled in a bond of even date there- 
with, which s a d  bond provided, under a penalty, that the borgainor was 
to be supported for lrfe by the harpainee. unro which bond, a li nota 
bene" was added, to the effect, that it wax not to be sold, ?nude way with 
or disposed of; it was Held that t h ~ s  did not amount to a condition an- 
nexed to the estate by way of defeasance, but that the bagainor's sole 
redress rested in the bond. Hart  v. Dougl'erty, 86. 

ESTOPPEL. 
Vide Eh~\raxc~r.i~ror. 

EVIDEXCE. 
1. IVheie it was prored that a burglary had been committed, ~t was held 

not irrelevant nor improper to prove that the defendant was one of a band 
of ~unax-ays, encamped i11 a swamp, near the place where the felony 
was committed. Xiate v. Bi27, 34. 

2. Where declarat~ons are called out against a party, there is no rule requir- 
ing the jury to beliere imphcitly a pal t of such declarations favoring the 
p:i~ ty n~alrrng them, but it is their duty to consider the whole of the dec- 
larations together, to adopt such as they belleve, and to reject such as 
they drsbeheve. State 1.. Atbinson, 65. 

2. Where defendants were id ic ted  for a ~ i o t  and an assault and battery on 
a slave, and relled ~ l p n  de~larations made by them a t  the time of the 
offense committed, to the effect that they were patrols ; fiZd not to be 
ekror for the Court to tell the &I y, th& thelr not producing record or oth- 
er evidence of sueh appoiatment, raised a presumptiopl against them- 
Ibid. 

2 
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4. I t  is not to be presumed that a master will cause his slave to fly upon his 
being accused of a capital offense, and therefore, the flight of a slave, un- 
der such circumstances, operates against him as well as against a white 
man. State v. Hat, 114. 

5. Where, upon the trial of a slave for a capital offense, the credibility of 
slaves is drawn in question, i t  was 7zeld legitimate for the Judge to  direct 
the attention of the jury to the fact, that they were fellow servants of the 
prisoner, and that he might illustrate the matter by cornpaling it to cases 
of persons nearly related in blood. Ibid. 

6. Where witnesses, upon a trial, exhibit feeling and partiality, the presi- 
ding Judge may, with propriety, comment upon such deportment, and 
point it out as a circumstance, calculated to affect their credit. Ibid. 

7. What is said by a person of color, (otherwise incompetent to testify,) in 
explanation of the nature of the possession which lie then has of land, is 
admissible as a part of the resgestce; but what he says about such pos- 
session after he has left the land, is not admissible. Siute v. Emory, 133. 

8. I n  an action to try the right of a person of color to his freedom, where 
the question was, whether the maternal grand-inother and mother had, 
or had not, for a long time been treated and regarded as free, it TTas held 
that a bill of sale for the plaintiff, their descendant, was not material; but 
that an attachment levied upon the grand-mother was pertinent an(l 
proper evidence. B~ookfie7d v. Stanton, 156. 

9. Whether reputation, or hearsay, from a dead person is admissible, to es- 
tablish the time of the birth or marriage of a person. Quere? I$ardi?a 
v. Barrett, 159. 

10. The fact that a particular line was run by commissionsrs appointed tu 
divide a tract of land among tenants in common, under an order in an ez 
parte proceeding;$ evidence against them, and all claiming under them, - .  

to prove that that is the true line of such tract; being the act of the par- 
ties themselves. Hobbs v. Outlaw, 174. 

11. A witness, who is not a physician, cannot be asked whether, from his 
appearance, he believed a slave in good health. Bell v Morrisett, 175. 

12. I n  an assumpsit to recover from the defendant money, which he had, 
by gaming or other unlawf'ul means obtained from the plaintiff's agent, 
such agent isnot a competent witness without arelease. Joms v. McRay, 
192. 

13. A landlord who had leased his land to a tenant for a year, for a part of 
the crop, was held to be a conpetent witness to prove a trespass upon 
the land, and damages by the destruction of the crop. Sam?erlin \-. 
Shaw, 225. 

14. A co-obligor, who is a surety in a sealed note, who is not sued, is a 
competent witness to prove the execution of the instrument as to the 
principal, because his interest is as much on one side as on the other, 
64?'IIiam v. Henneberry, 223. 

15. Upon a question, whether a person is a free negro, it is competent for 
one, who says he is the owner and manager of slaves, and has been for 
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twelve years, that he has given much attention to the effects of the inter- 
mixture of the races, and believes he can distinguish between the de- 
scendents of the uegro and white person and negro and Indian, and 
whether a person has more or less African blood in him, to testify as an 
expert. Slate v. Jacobs, 284. 

16. That a person "was generally reputed to be free, and had acted and 
passed as a free man," can be adduced in a trial to operate against him, 
as well as when such evidence operates iu his favor. Sh te  v. Patrick, 
308. 

17. A statement made by a witness in pais, contradicting that made on the 
trial, and brought in for the purpose of impeaching the integrity of such 
witness, callnot be treated as substantive evidence of the facts involved 
in the issue. SLaie v. Neville, 423. 

18. I t  is not error in the Court to reject testimony which was only proper 
to establish an incidental matter, where it was not offered or pressed on 
the trial for that purpose, but as affecting the issue dircctly. Ibid. 

10. Where confessions were extorted fi.0111 a prisoner, but afterwards not, 
being actuated by the influence that had elicited the former confessions, 
he macle other confessions of his guilt, it was held that these lattcr con- 
fessions mere adnlissil~k against him. State v. Fisher, 478. 

20. What the defendant said to the magistrate on the next day after the 
destruction of a paper, in his hands as a constable, and his reasons for not 
being able to return it, were held not to be admissible. State v. Black, 
510. 

21. Professional advice is only evidence to rebut the imputation of maliw, 
and where that is expressly proved, i t  does not palliate at  all. Daven- 
port v. Ijrwch, 545. 

32. The fact that one enters into possession of a tract of land immediately 
after another leaves it, claiming a part thereof under a deed from that 
person, is no evidence that he holdsanother tract, not included in the deed, 
under the same person. Blacbtock v. Cole, 660. 

23. Where it was proved that a forgery had been committed in a note) and 
that at  the same time, and in the same ink, and by the same hand, an in- 
terlineation had been made in a warrant, and it was proved and admit- 
ted on a trial against B for forgery, that either A or B had committed the 
forgery, it was held that the oath of B, denying that the interlineation 
made in the warrant was in his hand writing, was material to the issue, 
and that if he swore falsely in that respect, it was perjury. Smith v. 
Deaver, 563. 

Vide WARRANTY OF SOUNDNESS, 1,2; AMERCEMEKT, 1,2; BOUNDARY, 4; EMAX- 
CIPATION, 2 ; PRESUMPTION FROM COLOR; HOMICIDE, 2; INSANITY, 1, 2 ; JUS- 
TIDES' JUDGMENT, I, 2 ; MARRIAGE, 1 ;  PARTNERS, 2 , 3 , 4 ;  PRACTICE, 3, 
4 ; PRESUMPTION FROM ACTS AS A FREEMAN ; PROTEST ; COMPROMISE. 

EXECUTION. 
Where a sheriff, having an execution in his hands, without the privity of 



the plaintiff, receives judgments on sundry persons i11 sabisfaction, but 
makes no entry on the execution, nor return thereof, it was held not to 
be a satisfaction of the writ. Faybr v. Newkirk, 324. 

Vide SALE OF FRABC~SE.  

EXECUTOR. 
I. Wherever an action could have been revived against an csecutor, it may 

be brought against him. Butner v. Keellm, 60. 
2 .  A11 inventory is but prima facie evidencc to charge the executor with 

assets so as to call on him for proof to rebut it. IIoover Y A&ller, 79. 
Vide ATTACHMENT ; PLEADING, 3, 4. 

EXCEPTIONS-SILL OF. 
Where it was charged, in a bill of indictment, that thc defendant stole an 

ox, and it did not appcar from the bill of exceptions that any question 
was made belovv, as to whether the animal was alive or clcad at tllc time 
it  was stalen; it was held to, be too late for h ~ m  to rely, in this Court. 
upoc matter incidentally stated, as qoing to show that the ox was dead 
when stolen. St'aie v. Jenkins, 19. 

EXPERT. 
Vide ROUNDARY, 1 ; EVIDENCE, 15 

FRANCHISE. 
Yidc SALE or A FRANCIZISE. 

,YEME COVERT. 
I. Where a certificate on the h c k  d s deed, by a hushnd and wife, for 

the wife's land, purported to be an aclmomledgernc~~t in the county court 
and an examination of the ferne before some member of the court, but 
was subscribed with the name of a Judge of the ,Superior Court, it was 
held that such certificate was inegective. Barbee v. I%lyZor, 40. 

2. Where, there was an order to take the private examination of a ferne 
covert, and the probate of the deed as to the husband, by a subscribing 
witness and a commission, and its return, certifymg that they, the com- 
missioners, had taken the pnvy examination, and that the wife had de- 
clared the deed was of her own free will and consent, and without any 
compdsion on the part of her husband, and an order of registration, all 
appearing to have been done on the first day of a court, it was held that 
i t  would be taken that proof of the dee4 as to the husband, occurred be- 
fbre the order and commission for examining the wife-especially as the 
commission recited that the deed had been proved; and that the probate 
and privy examination were sufficient. Pierce u Wanet, 162. 

FENCES. 
Vide INJURY TO STOCK. 

FEBRYMKN. 
Vide COMMON CARRIER, ?. 
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FINES AND FORFEITURES. 
Vide STATUTE OF LIMITATIONS, 6 ;  SLAVE, 2. 

FRAUDS-STATUTE OF. 
1. Whcrc a fathcr prornisctl the creditor of his son, that if he would go to 

a distant place a id  becomo tllc hail of his son, who was in close prison 
upon a criminal char,nc, so a4 to rclcasc l~im from his imprisonment, hc 
would pay tho dcbt which t11c sou owcd I.im, it was Aeld, that, notwitll- 
standing tlic pcrfonncmcc of the scrvicc, yet, as thc dcbt againwt the son 
was still in Some, it wns a conlmct within tllc statutcof hauds, and fhtw- 
forc void. Eo{jers v. Royw, N O .  

2. 1Vllcl.c a G~tlwr pro~nised one, that if Iic would go to tho assistancc: ot 
Itis son, wl~o  wacj in pri~on oil a cri~nincd chargc, he woolcl pay hlnl for 
his cxpcnCcs ant1 rcrvic~.~, and wodd pay l~irn for liming gme to his 
son's assid:mcc p~uvioosly, it was held douhtinl whetlicr, as the two icr- 
viccs togctler rOrmctl t l~c  considcmtion of thc ~~romisc, as to the former -cr- 
vices, it was within tlio statato, but that ecrtainly, no recovery conld Lc 
Ilad wi~llout a prc\ io~is denland. Jbid. 

FRAUDULENT CC)NVICYASClC. 
1. Tllc nct of F SO(;, Rev. (lode, clinptcr .5Q, sec. 7, was ncvcr intcrtdcd to 

I~ring i n  one who hold, :dwr>cly to tllc. tlcbtor, and cornpel him to rnakt. 
a tlec1ar:ction of' hi, titlc, in or& r to Sound an iisuc on it, to try whctllcr 
it is 111s proi~t.rly, or tlltlt of tltc debtor. J f o w i ~ o t z  V. XcfiiM, 450. 

2. In ortlw to bl~ng a party within tl:c scope of tlie act of 1808, i t  must 
appear tlrat Iic i5 conncclecl 'ivilh, or holds undcr the titlc of the fisudo- 
lent aliencc and in iccrct tlust. Ibjd. 

I'REE XEG1:oES. 
.i 1icc.n.;~ gmntcd 11y a col~nty conrt to a free person of color to carry agun 

un liis own Innd, docs not protect him fro~n the pcnaltics of the act of 
X>sernl~ly, Rcv. Codc~, ch. 107, see. 66, for carrying such gun off of his 
own l a d .  i%uta v. Har,.i.s, 448. 

Tide Evrnexc~, 15, l(j ; L W ~ ~ I A C Y .  

GAMING. 
Where, upon the trial or an indictment, for unlawfully playing cards in a tav- 

ern, it appeared that the room, in which the game took glace, was apart 
of the house in which the tavern was kept, but had been let by the month 
for a shoe-simp, and was not under the control of the landlord, it was 
held that the defendants conld not be convicted under the 75th section 
of the 34th chapter of the Revised Code. State v. Ketkr, 73. 

GIFT OF SLAVES. 
W h m  slaves had been bailed by a Gther-in-law in Virginia, to hi son-in- 



law living in this State, n m c  words of gift, aftcrmalds usctl, i l l  t11c i i i -  

sence of the slaves, werc Irrld not to 11c n~flicic*nt to pwn tllc p q w t y  
clelivery being essential to the validity of a gilt. /)n~..is v. Ihy.1, 249. 

GGdRDIdN AND WA ItD. 
1. Whore a guardian Iiircd out tllc slave ul'liis \v;wtl at pilhlic: roltl~ic, 1)r.o- 

clai~ning as conditions of the l~iriny", tlli~t tlic s ~ : L ~ I :  was 1101 to  go 1)~'yoneI 
the limits of tho corinty, nor nro~,li in a sl:tvo-swa~~~p, it w i~s  licld t l~a t  tht: 
guardian, wlio had lli~nsclt'hirc~l tllc shvc tli~~oirgih a11 iig(~llt, W:IS bo1111(1 
by t,he rcsirictions thus proclili~necl, a i d  t11;it t1.o slavc l~irvi~lg bccn car- 
ried by him out of tlic couuty and p11t to work i l l  n. stavo-swar~lp wllert: 
Ile was aceidcntly killed in  wo14<ir1g at tlict businc:~~, tllo gii:dian w:~.; 
liable at  tlic election of tlio w:trd, on lriv oilii:i~il l~ulwl l i~r  tl;c lu,d,s. Jlw- 
$.ell v. Lee, 250. 

2. Held furtl~er; that t l ~ c  ix('i11t OC t h ~  stij~i~l;~tc:cl liirc 1,vil.j not in consist(^^^^ 

with a claim for tlic loss. Ihid. 
3. Relcas of causc of action consiclctctl. ICid. 

GTSdRhNTY. 
7Vhcl.c a contract kinds a p:~~,ty, coll:~todly, to mswcr fijr t l i t :  t lc fad~ of' 

another, a- iu the case of'gllaranties, a i d  the like, notice: ~ r ~ u s t  be giveti 
of such dcfault before an action can be rnaintail~ccl for a l~rcach ol' tlic: 
contract. Corn v. U~ozc;n, 109. 

HABEAS CORPUS. 
Vide APPI~ESTICE. 

HEIRS-HEIRS OF TIIE BODY, &c. 
1-de  Lrmwrrox IX PLYSIAISDI.R IN CIIATTEIS, 1. 

IIOM ICIDE. 
I. Whcre, in a trial for mnrdcr, it appeared that two pcrsons had formed 

the purpose of wrongfully a s d i n g  the deceased, and one of tl~em, in fur- 
therance of such purpose, with a deadly weapon, and without provoca- 
tion, slew him, it was hel& that both wcrc guilty of murder. State v. 
,Mmmons, 21. 

2. The character of the deceased, as a general rule, is not involved in the 
i sue  of murder, and is, therefore, inadmissible. State v. H o p e ,  351. 
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3. Where it appeared that the prisoner had prepared a deadly weapon, with 
an intention to nee it, in case he got into a fight with the deceased, and 
went to a particular place for the prpose of meeting with the deceased, 
and of having a conflict v i th  him, it was held to be murder, and not 
man-slaughter. ]bid 

4. If two engage in a fight mutually and suddenly, and one kills with a 
deadly weapon, it is but man-slaughter, aud ordinarily, it is not material 
which makes the first assault. Shte v Floyd; 392. 

5. II seem, that when it is necessary for the accused to account for the fact 
that he began a sudden nlutual affray with the use of a deadly weapon, 
in order to repel the inference of malice arising from that fact, he may 
show that his adversary was a powerful, violent and dangerous man.- 
Bid  

6. In  a case of homicide, in order to entitle the accused to the benefit of 
the rule reducing a killing to manslaughter, on account of an assault up- 
his wife with intent to commit a rape, or for adultery, it must appear that 
he detected the act in its progress, and slew the wrongdoer on the spot; 
to slay one after such a wrong has transpired, upon subsequent informa- 
tion of the fact, is murder in lam. State v. ATeuille. 424. 

7. Whether an instiument or weapon be a deadly one, is, at least generally 
speaking, for the decision of the Court. State v. West, 505. 

8. An instrument, too, may be deadly or not according to the mode of us- 
ing it, or the subject on which it is used. Bid. 

9. The actual effects produced by the instrument may aid in determining its 
character, and in showing that the person using it ought to be aware of 
the danger of thus using it. Ibid 

10. Hence, it was held that an oaken staff, near three feet long, of the di- 
ameter of an inch and a half or two inches, with which three blows 
were striclien upon the head of a man while drunk and unawares, shat- 
tering the bones of the head, and rupturing the interior vessels of the 
brain, was a deadly weapon, and a killing by the use of it in that way, was 
~nurder. Ibid. 

Vide JUDGE'S CBARGE, 1, 2, 7, 9, 10. 

INDICTMERT. 

Where the name of the owner of a slave was set forth in a bill of indict- 
ment against one for unlawfully trading with such slave, it was held ne- 
cessary to prove it as laid. State v Jolzrtston, 485. 

Vide STATUTE OF LIJIITATIOSS, 1. 

IXJUNCTIOX. 
Vide ?~AKD.~MUS, 1. 

INJURY OF ONE SERVANT BY ANOTHER. 

A master is not liable, in damages, to one servant, for injuries arising from 
the negligence of a fellom-servant, engaged in the same employment, pro- 
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vided, he (the master) has taken reasonable care to associate him with 
penons of ordinary skill and care. Po&m v. Rail Road Go., 245. 

INJURY TO STOCK. 
A person is not liable under the 104th section of the 34th chapter of the 

R e v i d  Code, for iujuring stock within his own field which is enclosecl 
and under cultivation. Bade v. Taters, 276. 
Vide NEGLIGENCE, 3, 6. 

INSANITY. 
I. Where hereditary insanity is offered as an excuse for crime, it must ap- 

pear that the kind of insanity proposed to be proven, as existing in the 
prisoner, is no temporary n~alacly; but that it is notorious, and of the 
same species as that with \I-hich other members of tile family have been 
afi8icted. Stale v. C'lwistnzas, 471. 

2. Every one is presumed to be of sound mind, until the contrary is proved. 
&te v. Starling, 3G6. 

3. On questions of sanity, the I ule as to reasonable doubt does not apl)ly, 
but it is for him that alleges insanity, to prove it as other material alle- 
gations are proved. Ibicl. 

INSOLVENT. 
I. Where, to a schedule filed by an insolvent debtor, a creditor alleged in 

his specifications, that two notes had been fraudulently transferred to ee- 
cure a feigned debt, and the jury found these allegations to be true. 
whereupon the debtor filed a new schedule, admitting that the debt. ~ e -  
cured, was feigned, but to acquit himself of the fraud, allelred that the 
trustee had run away with the funds, and he surrcndercd all claim ul~on 
the trustee; it was held that the creditor was entitlcd to make sugge-- 
tions of fraud, and to have an issue as to all the matters set out in tlw 
new schedule concerning the fraudulent transfer of these notes. Fc61.,~rr 
u. adwine,  143. 

2. The extreme sicknem of the principal in an insolrcnt bond, and the sick- 
ness of the surety, whereby they were both unable to attend thc Court 
to which the bond zva.3 rek~rnable, furnish no reason why n judgn~cllr 
rendered against them on such a failure, should be set nsitle as being vrrlri. 
Osbolrze v. Toomer, 440. 

3. Where one was in dose c~~stody for costs, and gavc notice to thc clci!; 
of his intention to take the oath of insolvency, and the clerk appearr(1 
and tendered an issue of Gaud, whereupon the proceedings were sent to 
the Superior Court, in which the costs had accrued, it was held that un- 
der the 59th chapter of the Revised Code, such issue was properly tria- 
ble in that Court. State v. Carroll, 458. 

4. Where a defendant gave a bond under the insolvent act, and while he is 
at large by virtue thereof, he is not entitled to his discharge on account 
of the fact that the ca. sa. is voidable; nor can he move, under such cir- 
cnmhnces, to quash the proceedings on that account. Bryan v Bmks. 
5 80. 
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INSURANCE. 
1. W h e x  specific descriptions of tlie property are required by the terms of 

an insurance office w11ich are referred to, and iaco~porated as pnrt of the 
conditions of the policy of insurance, it was held that the suppression of 
an immaterial fact, does not invalidate the policy. MThdelzur~sl r. Fuyeth  
ville Mutual Inswance Co?npa,?zy, 352. 

2. The failure of the insured to repair a defect in tiic property, arising ujirr 
the contract mas made, unless he be guility of gross neglect, does not 
work a forfeiture of the plaintiff's right to recorer on t l ~ e  pojicy. Ihid. 

3. Losses arising from Bono6jde cEorts to exringuisli the fire, such wetting 
and soiling goods and losses by t!left, consequent on their ieixovd, a1.r 
fairly vitliin the contract to insure against fire. Ibid 

4. Where, by n policy of insurance, tlic life of a slave was insured for fire 
years a5.mlutelyl ~ ~ i t h o u t  requiring tlie pny~iient of the a u i ~ u d  instalmerit 
as a condition of tlie defendant's liability, it was Lei& that iiie ii~surarxe 
money, for n loss, mas not forfeited by a fai1ci.e to pay wch i~?stal~nt.nt. 
Wooc@tfii~ v Ii~szii~c~i~ee C 'onpny ,  558. 

5.  WIlcre a party beca~ne a milnibor of a mii!ri;il i~lsrii~ance co;iipa~:y I,?; ta- 
k ~ n g  out a policy, it mas Aelcl that he thereby ssscnted to; and hecx~>ii! 
bound by: the by-1an.s t lcn  in force, and one of tlicse rcqniving that :L 
particular accouut, on oath, of the cii~cumsta~~ces of a loss ~llonlcl be giy- 
en forthwith to the company, it mas AeM that 110 action could be sostain- 
ed for such loss, without fiirnisliing such accoi~nt within a reasonable t k i r  
--although this provision ]\-,as not c~nbodied in the policr. IhiLC. 

INTEREST. 
Tide OFFICE JUDG~IEST. 

IYTEREST OF REMAISDERJIAS IX CONTRACT ?LADE BY A LIFE- 
OIT-NER 
The rernaindeimnn of an estate in a slave, is not entitled to sua on n con- 

tract made by thc tcnant for life, with a hirer, for the protection of tht. 
slare's life, he being no privy thereto, and no pnrt of tlie con~ider.ario~~ 
haviog nloreil from liin~. & ~ l e  v. -To~t?i Crwo!im Xclil Roc!d C'crii,p(!i??i. 
419. 

INVENTORy. 
Tide Esscc-TOR, 2. 

IESCE OF FRAUD. 
Vide ISLOLTENT, 1, 3. 

JEOFSILS, STATUTE OF 
Vide COSSTABLE, 3. 

JOINDER OF PLAINTIFFS 
Vide PLEADIXG, l,3,4. 
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JGDGES CHARGE. 
1. Where a Judge, in his instructions to the jury, asked with emphasis, and 

in an animated tone, where toas the evidence to eslablish apurticz~lur fact, 
it mill be taken that he meant to deny that there mas any such evidence. 
State v. Simmons, 21. 

2. Where, upon the trial of a slave for a capital offense, the credibility of 
slaves is drawn in question, it was held legitimate for the Judge to direct 
the attention of the jury to the fact, that they were fellow servants 
of the prisoaer, and that he might illustrate the matter by comparing 
it to cases of persons nearly related in blood. Sti~te v. ATat, 114. 

:i Where witnesses, upon a trial, exhibit feeling and partiality, the presi- 
ding Judge may, with propriety, coniment upon such deportment, and 
point it out as a circumstance, calculated to affect their credit. Ibid. 

4. Where the instroctions given by the Court, could not, in any degree, 
prejudice the cause of the esceptaut, eren if erroneous, it is no ground 
for a venire de novo. Hobbs v. Oz~tluzu, 174. 

5.  Wherever a Judge, trying a suit, is called upon to charge upon a distinct 
point of law, it is his duty to do so explicitly, and it is error to mix it up 
in his instructions, indistinctly, with other points of the case, or leavehis 
views of the point to bc gathered from inference. George v. Snilh, 273. 

G .  Where a Judge, in the progress of a trial, erconeousiy decided against 
the reception of evidence as to a certain fact. but afterwards, in giving 
instructions to the jury, told them to consider the fact as  pro^-ed, and to 
give the party, offering it, the full henefit of it. in making up their ver- 
dict, it was he7d not to be a ground for disturbing the verdict. ilforel~eud 
r. Brozon, 368. 

7 .  I t  is error in a Judge, in a trial for murder, to make a hypothesis omit- 
ting the leading fact ~vhich goes to the exculpation of the accused. State 
v. Floyd, 302. 

S. Where the instruction pmyed for by couusel is substantially given, 
though not in the prescribed words of the request, there is no ground to 
except. Eurton v. J h ~ ~ c h ,  400. 

9. An erroneous remark of the Jnclge upon the weight of evidence, that 
ought not to have been admitted at all, is not a ground for disturbing a 
verdict. Stcile v. ATeville, 424. 

10. JThere a Judge virtually and substantially gives the instruction to the 
jury which a party is entitled to, it is not error for the Court to refuse, at 
another stage of the trial, to give the same instruction in a different form. 
Ibid. 

11. Where the witnesses on one eidc of a controversy made out a case of 
culpable negligence, and the witnesses on the other side showed that the 
act complained of, wns the result of inevitable accident after all theusual 
precautions had proved in rain; it mas held not to be error in the Juclge 
to leave to the jury to decide the crrse according to the weight of evi- 
dence on the one side or the other. Jionigomery v. Rail Road Co. 461. 
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13. Wl~crc  coonscl call upon a Judge to give instructions, which the  caw 
reqnircs, ant1 lie rcf~~ses to do so, it is error. State v. Ch~istmas, 471. 

Vide D,ur.m~.:a, 7 ; Lrrm,. 

.I UDGhllCNT. 
IVlicrc a judgu-icnt of nonsuil has been rcntlerccl in the Superior Court, u p  

on t l ~ c  grotuid, t lut  tile fhts did riot justify a recovery, in whicli it ap- 
pcnrctl to this Court, there was error, but that there was error also in the 
record p r o p  of tlic pl:lilltilr, in respect of parties, it mas held that the 
Cou1.t was not bol~nd to look to the sufficiency of the whole record and 
pronouucc ju~ lgn l~n t  on it, for thilt it rniglit be perfi.ctcd by an amencl- 
nicnt, Lcl'orc sucli jndgrncnt was Ileceusary. Cwoon v. Rogers, 241. 
Vide J ;~:~: ITIL~TI~S,  1. 

cTUIiOK-CIIhLI,ICNGE TO 
1. Where, upon t l ~ c  trial of a capital case, the scrolls cootainil~g the names 

to tlic special venit,e lmd ou tlicri~ tile surnnulcs of the persons, written in 
Cull but tlic cl~~.isti:~n namcs were only ind~catecl by iuitial letters, no ob- 

fhtlicr-ill-lam is surety for tlic prosecution. Ilritl. 

JUSTICES JUDG,\IE?\:T. 
1. Wlicrc t l ~ c  jr~tlgu~c,nt, entered by a single nmgistratct, is susceptible of 

two const~,uctions, tliot is, wlictl~cr it was intentled as a judgment in the 
dcfendaut's Taror, on the n~crits, or, siu~ply, for t l ~ c  costs as in case of a 
nonsuit, it is proper to hear cviilencc in esplanation. &r1* v. Wootll@ 
400. 

2. Where tho entry by a justice of the peace, trying a warrant on a former 
judgn~cnt was 'Lclisn~issed at  the plaintifl"~ cost," and in esplanation, he 
swore that on tlic trial before him, the juclg~neut sued on, mas produced 
and considered by 11im-that 11c mas of opinion that the wme was mca- 
tcd by the entry of an nppcal on it-thal for that reason, he made t l ~ c  
entry, and t h t  lie intcnt.lcd it to be final brtwecri the parties, it mas he7d 
that the Jutlgc was right in instructing the jary, if the evidence mas bc- 
lieved, it showed that the judgment was on tlie merits: and conc1usirc.- 
Ibid. 

JUSTICES O F  THE PEACE. 
Vide STAYING AN EXECUTION. 

JUSTICES APPOINTING A GUARDIAN. 
Vide CLERKS, 6. 
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T,EGIT'lbIATION. 
1. The jutlgulcnt of citllcr tllc County or Supc~ior Court, upon the subjcct 

of lcg~ti~nntiori is conclmioe; so that the propriety of it cannot be called 
in qucst~on collate~ally. Craige v. ATee1y, 170. 

2 .  Tlic l e t  of 1838, conccrniug the legitimating of children, did not repcat 
the former Icgisl:~t~on on that subject. S q  it was held that n ma~rlec! 
111~11, not\\ itli-tan~ling ~ ~ 1 1  act, coultl Iinvc his issuc leg~t~m~tecl ,  w l m r  
tllc ~uotllcl 11~t l  left tlic Stat(,. 1bicl. 

fiin1nlc slaw was t l~cu cwlx~cipntctl, and, still living as nlnn and wife, biit 
without nllg 61rtllcr ~ ~ I V I I > O I I ~  l )a~ring bctwecn tliem, tlicy I d  several 
o t h r  chiitlvcn : it wns ldtl  tli:~t ncitl~er the fivst nor the otllcvs of t h c ~  
cilihlrcn wcw Icgitiu~stc; so as to takc as tenants in cominoa with legit- 
i:natc cllildrcn of the fl~tllcr I)y n sccoiid ~nnrriagc. Iio~unrcl v. I I o i m d .  
235. 

kcy iu his power., nut1 contniuiug, besides, angry and tliwatening language. 
and forbi~lcling all intcrco~ursc Letvee~i them, was lreIcl proper to be snb- 
~nittcrl to thc jury to tlotcrminc whether the lang~inge was intended in ;r 
scnsc i~!jrl~~ioos to tllc plaintiffl and the Court !lad no right to aswme. on 
the trial, that the writing mas not a libel. Xiinnions v. Xorse, G .  

IJMITAITION IX REMAINDER I N  CHATTELS. 

1. TV11ere slaves were limited, by deed, in IS44 to -4, her heirs andnssigns, 
altd in cuse the said 11 should die before she has a n  heir of her Body, then 
I3 shall have and possess the same, ns ~ / L O Z L ~ ~ L  they had never been given as 
aforesflid to A, it was held that on the death of A without havii~g had 
issue, the limitation to B mas valid. Ilolton v. XcAllister, 12. 

2. Where an estate in slaves was given by will, to one for life, with a h i -  
tntion over to anothe~, and the executor assented to the estateof the first 
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taker; his assent to both gifts, in st~ccssion, will be  implied, and the re- 
pudiation of tlic legacy by the first taker, was held not to do away the 
effect of tlic  socu cut or's assent to the succccdq  giil. Ilotc?&iss v. Tho- 
mas, 537. 

3. A lilnitatiou over of a cliatlcl intcrcst, after thc expiration of a life-estate. 
is not, strictly, a rcmninder, but an interest in  fu tu~o,  cleated by an ex- 
ecu to r~  devisc of a distinct p~ opcrty, and the rule, t l ~ t  the assent to one. 
is an asscnt t o  the otllcr, is not founclcd on the iden that t l ~ c  two intelests 
constitute onc cstatc, but bccnuse, it be~ng the esecutol's duty to assent 
to both, it will be considerccl as haviug b c n  mnclc to both, necessarily, 
unless lcstrictcd to onc alone. 16itZ. 

1. It z u o ~ d d  suem where the tnkcr of a life-estate in n chattel under a will. 
had no otlicr t ~ t l e  than that dcrivecl fionl t l ~ c  will, and thc esecutor's as- 
sent, and he accepted the possession as a Icgntec, that hc could not bc 
allowed to set up a merely pretended title in opposition to the executor, 
and tlie ulterior donee. Ibid. 

LIVERY STABLE-KEEPER. 
Vide NEGLIGENDE, 2. 

MALICE. 

Tide EVIDENCE, 21 ,  J~OYIEIDL, 5. 

IIANBLAUGATER. 
Vide Ho~rrcrna, 4, 5, 6. 

1. Where, to a writ of alte~native matdamus, the defendant exhibited a bill 
in equity, allcging an equitable defense to  tlie demands of the plaintifl; 
and praying for an injunction to restrain him from prosecuting the w i t ,  
and asked that that might be received as a r e m x  to the writ, it was herd 
not to be error in the Court to refuse the injunction, and to order the de- 
fendant to make return. N w e  River Navigation Company v. Commis- 
simers of New-Berne, 201. 

2. The proper order in a mandamus, seeking payment from justices of the 
peace for work done, for the county, under a contract, vhicb  they mere 
empowered t o  have made, and whlch was made by commissioners ap- 
pointed by them, is t l~a t  they pay, and not that they be required to lay 
taxes, &c. .McCoy v Justices of Harnett, 488. 

3. The justices of a county are presumed to know the statute in relation 
to their county site, and the acts done in pursuance of the same.- 
m. 

4. Where one of the stipulations of a contract for making a public build~ng, 
was that the work was Co be d m e  under the direction af a superintend- 
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enb, and payments wcrc to bc ~nadc monthly on the production of 11% es- 
timates aiicl ccltificates, after the entire worli was con~pleted, approled 
and acccptccl, it was 1idd uuncccssnry to do more than to set forth in a 
pctition for a mmiclan~us, tllst the work had bccll done under such super- 
i~~tcndal t ,  am1 his cstinintcs, kc., had bccn premited, but wcre disrcgard- 
cd by t l ~ ,  justices nppoi~~tiug hiin, aud pay~ncnt rcfused 011 other ground?. 
Ibitl. 

XIhRGlNAL 1ANDS. 
Land lying belwcc~i tlic 11igl1 and low water lines of tile tides of the ocean 

or :s navjgal)lc s t r ~ ~ i n ~ ,  is not snbjcct to p~ivate appropriation, under the' 
Acts anthorising tllc cutry a i d  grant of lands by the State. Ward v. 
IViUis, 183. 

XI;ZI111IAGE. 
1.. Colditation, rcpntation, aucl a gcncral recognition of a male aucl fciualc 

M rnm and wil;., arc con~pctcnt cviileuce to grove a 111mri:lgc. in all civil 
actions, csccpt for crini. con., a ~ l d  wl1c1.e a marriage has been found by ;r 
jnry on sue11 evi(l~?ucc, it is sujIiei~nC, ill IAW, to defeat all rights uuclcr a 
sccoutl iuarringc cntcrcd into tlnring its csi&xcc--thougll tho second 
maniagc may lia,vc liccn fornlally sole~nniscd and proved by direct cvi- 
dcncc. ~ l ~ c l ~ e v  v. lkrithcock 421. 

2. The statute cspres4y malxu it  a fclouy for the offending party to mar- 
ry after a divorce, "his or former wife or husbaud being alive," and suc!~ 
marriage is 111111 aud void. Cullotuny v. Bryan, 5G9. 

3. I t  was held, tthcrcfore. tint the a~lnlinistrator of a I~usband, who had 
married a wornan so ofi'cnding, could not recover of her, property, given 
to her during the csistcuce of such unlamf~~l marriage. Ibid. 
Vide EVIDENCE, 9 ; I.ICGITIBIACT. 

MARRIAGE OF INBANT FEMALE. 
1. The forfeiture, u~ldcr the act of 1830, for niamying a female under t l ~ e  

age of fifteen, arises, not from the oirensc simply, but from that, and a 
conviction following in due time. Lzcdzuick r. Stafford. 109. 

2. The 12th section of the 68th chapter of the Rev. Code, requiring a ccr- 
tificate in case the parent or guardian of a female lives without the State 
before a marriage license shall be issued, is not confined to the case of 
females under fifteen, but applies to all under twenty-one years of age. 
Caroon v. Rogers, 240. 

& The penalty of $1000, given in the 13th section of the 68th chapter of the 
Revised Code, cannot be recovered in the name of the father of the in- 
fant female, but must be sued for in the name of the State. Bid. 

MASTER'S SALE. 
A bidder, at  a sale of a clerk and master in equity, may assign his bid, and 

a deed to such m i p e e  passes the title. Camppbea v Bakcr, 255. 
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MASTER AND SLAVE. 
Yide SLAVE. 

MINUTES OF COURT. 
Clerks, during the term of court, can only make short minutes from which 

they must make out their more formal record out of term time, and they 
are at liberty to put all orders and judgments in proper form. Osborne 
v. %omer, 440. 

MISDEMEANOR I 3  OFFICE. 
Vide TRIAL-CONDUCT OF. 

MISJOINDER OF PARTIES. 
Vide PLEADING, 3, 4. 

MONEY RECEIVED ON ILLEGAL CONSIDERATION. 
Where a sub-agent received from the general gorcrnment a pension, unclct 

an agreement with the pensioner, that one half of it was to be paid to 
the agent's principal, at Washington City, and before any demand or oh- 
jcction on the part of the pensioacr, one half was accordingly paid to 
such agent, it was held that no action woold lie for its recox-ery from t l r r .  
sub-agent. Bridgers v. JfcAW, 311. 

MONTH. 
An agreement to forbear the collection of money for '( twelve months," 

means twelve calendar nlonths. SlcLtterwhile v. Burwell, 92. 

MUTUAL DEALING. 
Vide STATUTE OF LIMITATIONS, 8. 

NAMES OF PERSONS. 
In all cases, where there are two persons, having the same name, the elder 

is presumed to be meant when there is no addition to the name. Steven,< 
v. West, 49. 
Vide INDICTMENT. 

NEGLIGENCE. 
1. Where, in an action against a carpenter for the negligent use of fire, by 

which a house, on which he was working, was destroyed, the question 
was, whether the plaintiff had assented to, and approved of, the manner 
in which he had used the fire, it was heM that the facts, that the fire wa.s 
made at a place where the plaintiff's agents, with his knowledge, and 
without objection, had several times made it, and that he declare6 the 
burning of the house to be an accident, for which he did not blame tbe 
defendant, were some evidence to go the jury. Jordan v. Lassiter, 130. 

2 Where the keeper of a livery stable permitted the owner of certain horn- 
es to go into the stable, at a late hour of the night, and take them out, in 
comequence of which, a horse belonging to the p la i t8  made his escape 



and was lost, either by passing ont with the other horses, o r  afterwards, 
a part of the door being left open, it was held that the owner of the sta- 
ble was liable for such loss. Szuann v. Brozvn, 150. 

h Where it appeared that the train of a Rall Road v a s  running at  a great- 
er than i~s i~a l  sprecl, upon a straight parl sf the road, in the day timr. 
and that one of w ~ e r a l  cattle, that weIc fccrliaq near, and crossing thp 
>oat% was killed by the locomotive, ~t mas 7~eld to be negligence, that the 
speed of the tlain nas not lw~ened, nor the usual r o d e  of clllving OK 
g~oclr by the blowing of a btearn wh~stle resorted to. ilycoclc v. Rail 
Road Coiqxrny, 231. 

4 I t  does not arnonut to negligence in the hirer of a d a l e  so as to subject 
iiinl fop an ~ n j ~ n y  occasoiied by the slave's falling fiom a ladroad train, 
t lut  the hiler ga1 e him a pass to travel on the train, although he knew 
t j~a t  tile slave was add~cteii to getting clrunk. Qeorge v. Smith, 273. 

5. Wliere a bailee to store cotton for hire, permittea it to be with the ro- 
ping 04 the bagging tom, the cotton loose, and the under bales in the 
mud, whereby it was much injured, it was held to be a want of ordinary 
care. dforeheud e Erozon, 365. 

tf.  Where a beast on a rail l,oad mould net be driven 08 from the track by 
a person trying to do so, a d  could nut be scared off by the steam-whis- 
tlc, the engineer strivi~ig with all his migllt to arrest the progress of the 
trail1 before it reached it, but it wus run over and kiIled; it was held not 
to bc negligence so ns to subject the company. dfmtgomery v. Raii 
iioctd Conzpn~ry, 464. 

7. IPhcre a horse loaned by plaintiff to defendant, wa carried to defend- 
anr's lionse and placed in the comn~on horse lot, so used for many years: 
ii:ocigll it was sornewhat slantiiig: and the horse, being nearly blind, ar.d 
tile weather being wet, dipped and fell u p w  a stump, breaking its thigh, 
i t  was hdcl that tliese f:,els diJ  not import such negligence as to render 
defendant liable for the low of the property. Forturze v. Hawis, 532. 
Vidc BBIL~IENT, 3, 4 j COXYO:< CARRIER, 3,4, ii ; ISSUR.~NCE, 2. 

NEGOTIABLE PAPER. 
1. A b o ~ d  or sealed note made payable to A B, or bearer, can only pass by 

a delivery to, and an assignment by, the obligee, under the statute, Re- 
vised Code, ch. 13, sec. 1. Cregory v. Dozier, 4. 

2. Where d was indebted to B, and drew a note uegotiable and payable 
at  a bank, which was endorsed by C and D for the accomn~odation of 
the maker, and delivered to the creditor of A, by whom i: was endorsed 
to E for a valuable consideration, it was held that the latter could recov- 
er against the maker of such note, or any of the endorsers thereon, al- 
though the same had never been discounted at  the bank, nor for such 
purpose. Ray v. Banks, 118. 

3, Although notes and endorsements, as simple contracts require a consid- 
emhon, i t  has 10% been held that they import a consideration p i m a  fa- 
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cie, so as to throw the onus on the other side to shew Ihe want of a con- 
sideration. McArlhur v. McLeod, 475. 

4. Where one signs a note in blank and delivers it to another to be filled 
up and used by him, the party is bound to others, to whom it has come 
in the course of business, by tlie note as filled up, just as he would have 
k e n ,  if it had been in full before his signature. dbid. 

5. Where a note is given for a real business transaction, although it may be 
expressed to be payable at a bank, it is nevertheless negotiable in the 
market generally. I t  is only restricted when it appears on the paper to 
be negotiable at a bank, and no where else. a i d .  

NEW TRIAL. 
Vide JUDGMENT. 

EON-RESIDENTS. 
Vide STATCTE O F  LIMITATIONS, 3. 

XOTICE. 
Vide COMMON CARRIER, 6 ; DEPOSITION, 1 ; GUARANTY ; INSURANCE, 5. 

NUDUM PACTUM. 
Where a party had sold and delivered an article of a stipulated quality, and 

at a given price, an agreement to warrant it of a better quality, without 
any further consideration, was held to be a nudumpacturn. McDugaZd 
v. Jfcclradgilz, 89. 

NUISANCE. 
1. Upon a charge for keeping a disorderly house, where it appeared that 

the defendant lived in the country, remote from any public road, and that 
loud noises and uproar were often kept up by his five sons, when drunk, 
whom he did not encourage, (save by getting drunk himself) but would 
some times endeavor to quiet, by which disorder, only two families, in a 
thickly settled neighborhood, were disturbed, it was held not to amount 
to a common nuisance. State v. Wright, 25. 

2. Where it was proved that a hog had killed one chicken and attempted 
to kill another, and being found seventy-five yards from where the de- 
fendant's chickens usually ran, was destroyed by him, it was held to be 
error to leave it to the jury, whether the hog was of a predatory charac- 
ter and had the reputation of LLa chicken eating hog," and to instruct 
them, that if such was the fact, any one had a right to destroy it as a 
public nuisance. Morse v. Nkon, 293. 

OFFICEJUDGMENT. 
A judgment by default upon a specialty, for the want of a plea, entered by 

the Clerk in Court, upon his calculation of interest, was held to be an of- 
fice judgment, and that the Court possessed the power to correct a mis- 
take in the Clerk's calculation of interest, at any time, upon motion.- 
@infin v. &two%, 154. 

3 
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OFFICER PAYING THE DEBT H E  HAS TO COLLECT. 
1. Whether an officer, who has a judgment and execution in his hand, and 

who made default in the collection, so as to subject hini to an action, is 
at liberty to pay the amount to the creditor, and, treating the matter as 
a purchase, have the debt collected for his own use,-puere? LToward 
v. Stutts, 372. 

2. Where a constable, to relieve himself from liability for failing to collect 
a judgment in his hands, paid it off to the plaintiff, and then put it into 
the hands of another constable to be collected for himself, it was 7~elcl to 
be some evidence that he had purchased it. Gurrozu v. dfuzzuell, 520. 

3. Held further, that the former constable might well declare, as relator. 
against the latter, on his bond, for failing to collect the money. Ibid. 

OFFICIAL BOND. 
Where the money and property of an infant, without a guardian, was or- 

dered by a decree of the County Court to be paid over to the clerk of 
that court, to be by him invested and managed, undcr the direction of 
the court, to the use of the infant, it was held that such clerk and h1s 
su~eties were liable on the official bond in force at  the time of the making 
of the decree, independently of the time when the property was recen - 
ed. Latham v. Fagan, 62. 
Vide CLER~S,  6;  CONSTABLE, 2. 

ONUS PROBANDI. 
Vide BAILMEXT, 2. 

ORDINARY CARE. 
Where a bailee, to store and keep cotton, for hire, permitted it to remain 

with the roping off, the bagging torn, the cotton loose and the under 
bales in the mud and water, so as to become stained, and much of it de- 
stroyed, it was held to be a want of ordinary care, which made the de- 
fendants liable for damage to the commodity. Mwehead v. &own, 36P. 

Vide BAILMENT, 3, 4; NEGLIGENCE (througout.) 

ORDINANCE OF A TOWN. 
A town ordinance, forbidding a person, coming from a place infected with 

small-pox, from entering such town, mas held to embrace those persons 
only, who left such infected place after the passage of the ordinance and 
came immediately to such town. Comnzissioners of Salisbury v. Powe, 
134. 

OVERSEER. 
1. It was held to be a good ground for discharging an overseer that he as- 

sumed to control the slaves in his charge against the known wishes and 
positive commands of the owner. Lane v Phillzjw, 455. 

2. Where an overseer acts so badly as to compel his employer to dismiss 
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him before the time is out, for which he contracted to serve, he is not 
entitled to recover anything for the services rendered previous to such 
discharge. Bid. 

3. Where an overseer was discharged for sufficient cause, and theemployer 
offered to pay him pro rata for the time he had served, which he refused 
to take, it forms no reason why he should recover the same afterwarde. 
Ibid. 

PARTIES. 
Vide CLERKS, 4 EJECTMENT, 2. 

PARTNERS. 
1. Where one partner used the effects of the firm in the payment of his 

private debt, it was held, in a suit for the price of these effects, not to be 
error in the Court to instruct the jury, that if the other party assented to 
the settlement, or subsequently agreed to it, it was a bar to the recovery. 
Curter v. Beaman, 44. 

2.  Where it appeared that each of the partners of a firm was in the habil 
of using the debts of the firm in satisfaction of his private debts, and en- 
tries of such facts duly made upon their books, it was held, in an action 
by the ffrm, for the price of goods thus disposed of, that this habitual 
mode of dealing was proper evidence to repel the existence of fraud in 
such disposition, and to create a bar to a recovery for such goods. lbid. 

3. Held further, that the payment of a debt of the firm, subsequently cre- 
ated, to the defendant by the complaining partner, was competent evi- 
dence to the same effect Ibid, 

4. Heldfurther, that the declaration of the offending partner was also corn- 
petent. Ibid. 

5. A bond made by one of the partners of a firm, for goods sold and deliv- 
ered, may be evidence of the time for payment, or of the amount, (as any 
other statement of one of the partners would be,) but it certainly does 
not amount to plenary proof of the consideration so as, of itself, to enti- 
tle the plaint@ to recover for goods sold and delivered. Bonebarger v. 
Hemy, 548. 

Vide PLEADING, 3 3; PROTEST. 

PATENT DEFECTS. 

Vide DECEIT, 1, 2. 

PAYMENT INTO COURT. 
Vide TENDER. 

PAYMENT-ENTRY OF ON A. BOND. 
Vide PRESUMPTION m o ~  ZUSE OF m. 



PERFORMAWCE. 
A covenant to pay a sum of money &z a good note on dman8, is not met 

by an offer to deliver to the coGenantee a sealed instrument,papbb 
twelve mo~ths after date, made by strangers to a stranger, or bearer, and 
not endorsed. @regory v. Doziw, 4. 

PERSONAL IDENTITY. 
Vide PRES~PTION ARISING FROM NAMES. 

PETITION. 
Vide SALE FOR DEBT OF ANCESTOR. 

PLEADING. 
1. For an injury to the wife's land after coverture, she may join with her 

husband in an action of trespass, and both may join with other tenants 
in common, for tbe same injury to their joint property. Deans v. Jones, 
230. 

2. Where, under a proceeding by a warrant, given by the 17th ohap. sec. 
7th, of the Rev. Code, upon an appeal to the Superior Court, a verdict 
was taken for the value of an animal killed on a railroad, it  was herd that 
it was too late to take the objection in this Court, that the judgment of 
the justice of the peace was rendered without a valuation of the animal 
by freeholders. Aycock v RaiZ Road Cb., 232. 

3. I n  an action by two joint owners of a vessel against a captain for negli- 
gence and delay in making a voyage, it was held that upon the death of 
one of them, the right to carry on the action survived to the other plain- 
ti6 and that it was a misjoinder to bring in the executor of the deceased 
partner. Bwd V. Hilton, 180. 

4. I t  was held further, that as the misjoinder appeared on the record, it was 
error to order a nonsuit, but that the objection should be taken by de- 
murrer, writ of error, or motion in arrest of judgment. Jhid. 

5. The allegation of a contract made with fie,  who are plaintiffs, is not 
supported by proof of a contract made with three, and the variance is a 
ground ofnonsuit. Murrag v. Davis, 341. 

6. Where there are two counts in a declaration, and evidence given on 
both, and a general charge by the Court on the facts applying to each 
count, a general verdict on both counts, is not erroneous. Howhead v. 
Bomc,  367. 

7. Where the vendor and purchaser of a tract of land, entered into a cove- 
nant that the latter should pay a sum certain at a given day, and the 
seller make title whenever the money was paid, it was held that the sell- 
er, in order to entitle bimself to recover the purchase zoney, was bound 
to aver his reade7ess and ahility to make title on the day set for payment 
of the money. Ear@ v. NcKeason, 554. 

Vide WWE ; O F ~ C E R  Pwma n m ,  3. 
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POLICY OF INSURANCE, 
Vide INSURANOE, 1,4. 

POSSESSION. 
Vide STATUTE OF LIMITATIONS, 4 ; ADMINISTRATOR. 

POWER. 
Vide CHEROKEE LANDS, 

PRACTICE. 

1. A jud,pent by default upon a specialty, for the want of a plea, entercd 
by the clerk in Court, upon his calculation of interest, was held to be an 
ofice judgment, and that the Court possessed the power to correct a mis- 
take in the clerk's calculation of interest, at any time upon motion. GT+ 
Jin F. Rinsan, 154. 

2. Where, under a proceeding, givcn by chap. 17, scc. 7, of the Rcv. Code, 
the warrant rceited an injury by a railroad company, and cornmancls that; 
the body of a director, named, should be taken; after Judgment against 
the company, and an appeal taken by it, it ww held untenable to say, 
that thc suit was against the director and not against the corporation.- 
Aycock v Rail Road Company, 232. 

3. In an action upon the guaranty of a notc, the note itself must be pro 
duced on the trial, or, its absence propc~ly aceounted for; and the tyans- 
cript of the record of a judgment against the n~akcr of the note obtain- 
ed in the court of another State, will not bc evidcnce of the cxistencc 
and contcnts of such note. Caaey v Williams, 578. 

4. If, according to the practice of the Courts of thc State, where the judg- 
ment was obtained, the notc itself cannot be withdmwn, upon lcaving a 
copy, then, secondary evidence of its existence and contcnts will be atl- 
mittcd in our courts. .Did 

Vide WRIT OF ERROR ; INSOLVENT, 2, 4; JUDGE'S CHARGE, 1, 2,4, 5, 6, 7, 8, 
9, 10, 12; NEGOTIABLE PAPER, 4;  PAYMENT INTO COURT; JUROR-CIIAL- 
LEXGE OE', 1, 2, 3. 

PRESUMPTION FROM LAPSE OF TIME. 
1. Where it appeared that a credit was entcred on a bond within ten years 

before the suit was brought, by the obligee, who died also before-the ten 
years had expired, it was KeU proper evidence to go to the jury, to re- 
but the presumption of pa7ment arising from the lapse of time. W- 
liams v Almander, 137. 

2. A presumption of a deed arising from twenty years adverse possession, 
will not be rebutted by the fact of the heir's being under disability at the 
death of the ancestor, where such lapse of time had begun to run against 
the ancestor in his life-time. Seawell v. Bun& 195. 

3. Twenty-one years continued possession of land, the title of which, is 
passed from the State, begun by A as purchaser from B, and held through- 
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out by him (A) as the owner, creates the presumption of n conveyance, 
to him, A, from any and all pcrsons. lileenaun u. Loftis, 626. 

Vide STATUTE OF LIMITATIONS, 9. 

PRESUXPTION FROM COLOR OF PEliSON. 
A presumption ar i~cs  from the fact of a person's bcing blacIr, tlliit lw is :a 

slave. I~rool~~eZd v. Sinnlon, 150. 

I'1:ESUMPTIOR IN FAVOIC OF OPFICIAL ACTS. 
TT'llere a, constable levied an attaclnncnt on rcnl cstatt., and the sarnc ai'tel 

jodginent of condcnnlation by a justice having jurisdiction of t l~can lou~~t .  
was returncd to Court, ml~erc at3 order of sale ww mcitle, it was l d d  that 
an irregularity as to the form of the process in rcq~cct to tlic clay of 11s 
return was cmcd, and that aclvcrtisenlcrlt 3v3s to be presnlnccl, upon t 1 1 ~  
principle, omnh pruwmmz'w, &c. AIcL~LIL~ v. Jloore, 620. 

r l Lilt:rc is no presumption, iii law, tlmt onc bearing llic nmnc oi t l ~ c  son of :r 
Imson seized of' !nncl, is tlic lleil; or olio of tllc heirs ui' n p.tic111nr :II:- 
ccitor, but t l~c  cjiic:;tioi: of itlcntity is one of f:tct, to be tlclcr~~linecl 11y 
tho jury LI~XXI the conconlitant circumstnnccs, such as tllc idwtity V S  

lou over l~irn, can make him a slave 1Bid 
Vide Emxcr~~a.rro.u, 2 ;  FF.I.:E NEGRO; EVIDGXCE, 1G. 

IJIII\*ITY OF OWNERS OF PERS09AL PIWPERTY. 
Vide I ~ E R E S T  OF R&AINDERYAN, &c. 

I'IiIVY ESAMINATIOX. 

Vide F E ~  COVERT, I, 2. 

I'ROFESSIOXAL ADVICE, 
Vide EVIDESC):, 21. 

PROTEST. 
l'ihcre the protest of a notary pubfic, stated that he presented a bi11, which 

purported to be drawn on a firm, to A, one of the members thereof, it 
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was held to be evidence that A was a member of that firm, and that the 
presentment was properly made. Ellioit v White, 98. 

PURCHASER WITHOUT NOTICE. 
Where the fraudulent donee of a tract of land, made a deed of trust of the 

same, to secure a debt for a third person, under which the land was sold 
for a valuable consideration, and without notice of the fraud, for which 
the purchaser gave his bond to the creditor and took the trustee's deed, 
it was held that his coming to a knowledge of the fraud after such sale, 
and before such bond was collected from him, would not affect hi title. 
i\ikzolin v. Osborne, 128. 

P W L I C  BUILDINGS. 
1. Taxes ordered to be collected to build or repair court-houses, jails, Be., 

under 30th chap., 1 sec. Rev. Code, are demandable and receivable from 
the sheriff by the Treasurer of public buildings, and not by the County 
Trustee. NcKenzie v. Buchanan, 31. 

2. The treasurer of public buildings cannot proceed, in a summary manner, 
against a sheriff for failing to pay him taxes levied for the building and 
repairing of the court-house, &c., but he must do so by an action at law 
in the regular manner. Ibicl. 

RAIL ROAD. 
Vide NEGLIGENCE, 3, 4, 6 ; INJURY OF ONE SERVANT TO ANOTHER. 

RATIFICATION OF A WRONGFUL ACT. 
I. Where a party, having the money of a father in his hands for a fair and 

honest purpose, paid it to his son, fraudulently to assist him in abscond- 
ing, the mere fact that, in a settlement of accounts between the father 
and the assistant, the former allowed the latter's bill for the money thus 
applied, does not amount to such a ratification as to subject the father.- 
Xoore V. Rogers, 297. 

2. To subject a party for a tort by force of the maxim ornnis ratihabitio, Bc., 
lt must appear that the act ratified, was of a nature to benefit the party 
zanctioning it. fiicl. 

RECORD OF THE COURT OF ANOTHER STATE. 
Tide PRACTICE, 3, 4. 

RECORD OF THE DELIVERY OF A PRISONER. 
Vide BEXEFIT OF CLERGY. 

RECORD OF COURT-HOW XADE CP. 
Tide MINUTES OF COURT. 

REGISTRATION. 
Vide SECRET MORTGAGE 
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RELATOR. 
Vide OFFICER PAYING DEBT. 

REMOVAL OF A DEBTOR. 
For one to go with an absconding debtor to a Railroad depot, where he took 

passage in the train, and to take his horse back to his residence, knowing 
of the debtor's fraudulent intention to abscond, is such aiding and assisting 
as will make the party liable under the statute. Moss v. Peoples, 140. 

REPEAL OF AN ACT OF ASSEMBLY. 
Vide LEGITIMATION, 2. 

REPLEVIN. 

In  an action of Replevin, the Act, Rev. Code, chap. 98, sec. 3, directs that, 
where a slave: taken under the process, has been delivered to the pIaintiK 
and he fails to recover, either by being nonsuitecl, or by a verdict's being 
rendered against him, there shall be an enquiry of the value of the pro- 
perty and of the damages for detention, and it was heWto make no dif- 
ference whether a nonsuit was ordered, because there was no caption, or 
because property, out of the defendant, was not proved. Eborn v Waldo, 
438. 

RES GESTB. 
Vide EVIDENCE, 3,7. 

RETAINER. 
To support the plea of retainer by an administrator or executor, it is prima 

facie sufficient for him to produce a bond or note, and prove its execu- 
tion by the intestate or testator, and t b  onus of proving a payment, or 
other matter of discharge, devolves on the opposite party. Moore v. 
Brown, 106. 

SATISFACTION. 
Vide EXECUTION. 

SALE OF A FRANCHISE UNDER EXECUTION. 
1. A sale of the franchise of a corporation, under the 10th section of the 

26th chapter of the Revised Code, must be predicated on a bid for the 
entire sum demanded in the execution, with costs, and the only compe- 
tition allowed by said act, is, as to who will take the income for the 
shortest length of time, paying the whole debt and costs demanded in the 
execution. Taylo~ v. Jerkins, 316. 

9. Where, therefore, the bid was for a small fraction of the debt, though for 
a term far short of the limit of the franchise, it was held that the sheriff 
had no power to convey the franchise to the bidder. .?bid 
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SALE UNDER A DECREE I N  EQUITY. 
1. A decree of sale, upon the petition of infa~ts, by their next friend, is valid. 

Camphell v. Baker, 256. 
2. Where a married woman and her children, to whom an estate had been 

conveyed, joined with the trustee in a petition for a sale of real estate for 
a reinvestment, the decree was, that the clerk and master should make 
the sale, whether or not the title of the trustee could thus be passed out 
of him, before the act of 1836, Rev. Code, ch. 32, sec 23, st all events, it 
would thus pass by force of that enactment. Bid. 

SALE OF LAND FOR DEBT OF ANCESTOR. 
1. Where a petition to sell lands, at the instance of a guardian, alleges that 

the debt is that of the ancestor, for which the heir is liable, and .the land 
is described by calling for co-terminous tracts, and the court adjudges; upon 
the evidence of a competent witness, that the matters alleged in the pe- 
tition are true, and an order of sale is predicated thereon, it was held that 
this was enough to support a sale. Bryan v. Ahmning, 334. 

2. Where the guardian, one of several joint owners of a tract of land, petition- 
ed for the sale of the whole of it, without noticing the existence of an- 
other tenant in common, it was helct that a purchaser obtained title for 
the part of the petitioner, but that the sale was void as to the other 
moiety. Ibid 

SALE OF SPIRITUOUS LIQUORS TO A SLAVE. 
Since the enactment of the Revised Code, selling spirituous liquor to a 
slave, without permission in writing, is contrary to law, even though the 
spirits be for the use of the master, and the s l ~ v e  was really directed to 
go for it. Page v. Luther, 413. 

SALE UNDER EXECUTION. 
1. A constable, who sold goods under execution, and cried them off to one, 

to whom he gave time for payment, but retained possession of them, 
cannot recover on a count for goods sold and delivered. Wilson v. Os- 
walt, 566. 

2. I n  an action, by a constable, against one for failing to comply with the 
terms of an execution-sale, by paying for the goods bid off; where some 
of the executions were valid and others not so, but goods enough had 
been sold to satisfy all of them, it was Add to be error to instruct the jn- 
ry, that if any one of the executions were good, it would sustain the sale 
of all the goods. ibid 

SCIRE FACIAS. 
Vide FRAUDVLENT COXVET-~NCE. 

SEALED OBLIGATION BY ONE OF A FIRM. 
Vide PARTNERS, 6. 
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SECOYDARY EVIDENCE OF A NOTE. 
Vide PRACTICE, 3, 4. 

SECRET MORTGAGE. 
d bill of sale of property, absolute on its face, but intended as a mortgage, 

is roid, as against a purchaser for valuable consideration, by force of the 
Rev. Code, ch. 37, sec. 22, (requiring mortgages, &c., to be registered.) 
Dukes v. Jones, 14. 

SHERIFF. 

SLANDEE. 
1. Khere it was not proved that any theft had been committed at all, ~t 

was held not to be e~idence to be left to a jury, that the party charged, 
was in a room alone with one asleep on a bed, in the day time, with 
money loosely in his vest pocket. Bzwton v. illcrch, 409. 

2. 11 is competenl, in an action for slander, for the plaintiff to prove that 
after the time when the theft was alleged to have been committed, the 
clefendant continued upon friendly terms with him. Ibid. 

3. Good character can be given in cvidencc, by the p!aintiE> in action of 
slander, as well to repel the evidence given to snstain the plea of justifi- 
cation, as to enhance the amount of damages; and that, whether the 
facts in issue are by the evidence left doubtful or not. Ibid. 

SLAVES. 
1. The act of 1861, Rev. Cocle, ch. 107, sec. 26, is to be received according 

to the import of its strong and general terms, and accorclingly, a master 
mnnot, now, arm his slave for any purpose. Stafe v. Hnnnibal, 57. 

2. In  such proceeding, the magistrate has no right to give judgment against 
the master for a fine. B i d .  

Vide BAIL\IENT, 2; CONTRACT, 3, 4, 5; SALE OF SPIRITUOCS LIQUOR TO I 

PLATE. 

SLAVE-DECLSRATIONS OF. 
Vide WARI~XTY OF s o m ~ s ~ a s .  

PLATES GITE-U TO A CHILD. 
Tide BIILJIENT, 1. 

SPECIAL PROMISE. 
Vide ACTIOS. 

STATES-CORELATITE RIGHTS BETTTEEN CITIZENS OF THE 
SETERAL. 

Vide Bcnos ARISISG BY E~~DORSEXEST. 
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STATUTE OF LIMITATIONS. 

1. A bill of indictment against a person by a wrong name, which is plead- 
ed to in abatenicnt, and the plea found, is, nevertheless the same cause of 
action, and the elapse of two years is no bar to the prosecution. State 
v. lictiley, 42. 

2. Being against the same person, the words of the statute providing a pa- 
ving of one year after thc first prosecution shall have been abandunecl, 
would havc been a suficient rcply to the plea of the statute, even if there 
had bcen a bar. Ibicl. 

3. The act or 1848, Rev. Codc, ch. G5, sec. 10, saving causes of action against 
non-rcsidcnts fiom the operation of the statute of limitations, applies to 
causes of action existing at the time thc act went into effect, providtrl 
thcy had not bcen barred by a previous act of limitations. Cm v. Brown, 
100. 

-1. Where a slave was placed by a father in the possession of a daughter; 
and remainecl in such possession until the fathcr's death, after which an 
mue mas nmlc up to try the validity of his will, which pcncled for eight 
ycars, wlicii thc will vas  cstabhsl1cc1, it was 7~eZcl that a clernand made by 
an ntiminist~ntor p o ~ t l e ~ l f e  Zile and n rcfuaal, clid not nialie the clmghtcr's 
lw~cssiun aclrcrst: to tlie rights of the executor proper, and hc mas not 
Iwrccl by tl~rcc ycars posscssion, undcr such ci~cumstanccs. Woofm r. 
Jillman, 111. 

5. Where a pcrson mas born free, no length of illegal and usurped domin- 
ion over him, can makc him a s!arc. Brookjekcl v. Stccnto?~, 166. 

6. The act of lilnitntions as to oficial bonds, Eel-. Stat. ch. G5, sec. 5, bars 
the action for fincs and roufeitures after sis ycars, from the end of thret. 
months whcn 11c is bound to pay over, and not from the time when dc- 
n~and was nladc. Little v. Bicharciso,~, 303. 

5. The bar of the statute of liinilations is not repelled by the transmission 
of a tlraft by the rlcbtor and its receipt by thc creditor within the threc 
years, the former not n~alcing any allusion to, or recognition of the acconnt 
or any debt whatever. IIttsse?y v. B ~ g t u y n ,  385. 

P. In  order that one item's being in date, shall havc the effect of b$nging 
the whole account within date, it must appear that there mere mutual ac- 
counts between the parties, or an account of mutual dealings, kept by one 
with the Itno\\-ledge and concurrence of the other. Ibid. 

9. Where an estate was limited to one for life, remainder to a feme, wlw 
took husband during the existence of the life estate, it was held that the 
latter was not barred by tho lapse, dnring tlie continuance of snch cover- 
ture, of more than seven years of adverse possession, she having brought 
suit within the time allowed after dismerture. XcLane v. Moore, 520. 
Vide WARRANTY OF TITLE ; GUARANTY. 

SUBSCRIPTION-PAYMENT OF 
vide CORPORATIONS, 5. 
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SURETY. 
Vide BANKRUPTCY. 

SWAMP LANDS. 
911 the unappropriated swamp lands in this S h t e  were, by the acts of 1825 

and 1836, vested in lithe Literary Board;" and the provision of entsm'ng 
and ta7ca'ag possession spoken of by the act of 1850, applies only to such 
lands as may have been forfeited for non-registration of the grants by 
which they were held under the act of 1836, or for the non-payment of 
taxes under the Act of 1842. White v. Perry, 198. 

STAYING AN EXECUTION. 
An acknowledgement of one, as a surety for the stay of an execution, 

takcn by rt nlagistrate in the absence of the judgment, entered on a s q -  
arate piece of paper and signed by the proposed surety, is invalid, andno 
execution can be issued thereon against such signer. Muway v. Edmon- 
ston, 515. 

SUDDEN AFFRAY. 
Vide HOMICIDE, 4, 5. 

SUMXARY JUDGMENT. 
Vide P~ELIC BUIDINGS. 

SUPERINTENDENT OF COAIMON SCHOOLS. 
The Act of 1854, (Rev. Code, ch. 66,) on the subject of common schools, 

did not repeal the provisions of thc acts of 1844 and 1848, prescribing 
the appointment of a chairman of the Board of Superintendents, and the 
tenure and extcnt of his oace. It was kdd, therefore, that, where a 
chairman gave his boud in January, 1855, and continued in office with- 
out any new appoiutment until April, 1857, (when a successor was ap- 
pointed,) he and his sureties were liable on such bond for an unexpend- 
ed balance of scliool money in his hand8 in 1857. Chairman of Cont- 
m.os Schools v Daniel, 444. 

SUPREME COURT. 
Vide WRIT OF ERROR. 

TAVERN. 
Vide GAMING. 

TAX-FEES. 
Vide CORPORATION, 2. 

TAXES. 
Vide PUBLIC BUILDING& 
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TENDER. 
1. To support the plea of tender, it must be shown that it was made be- 

fore the commencement of the suit. Winningham v. Redding, 12G. 
2. Paying money to a magistrate, without obtaining, upon an appeal, a 

rule to pay the money into Court, is not according to the practice upon 
this subject, and wiIl not avail the defendant any thing. Ibid. 

TINE. 
Vide MONTH. 

TOWN ORDINANCE. 
Vide ORDINANCE. 

TRESPASS. 
Trespass ui et a m i s  is the proper action where one enters upon the land 

of another under a warrant to survey vacant lands. Earq v. Graham, 
460. 

Vide VACANT LANDS. 

TRIAL-CONDUCT OF A. 
I t  was held not to be error in the Court to admit evidence of the contenta 

of a written instrument, upon the assurance of the counsel offering lt, 
that he would subsequently show the destruction of such paper, which 
evidence was afterwards produced. State v. Black, 510. 

Vide EVIDENCE, 18; JUDGE'S  CHAR^, 1, 2, 3, 5, 6, 7, 8, 12. 

TREES. 
Vide TROVER. 

TBOVER. 
Where A, claiming under a lease from a stranger, took possession of land 

and continued in possession, cultivating turpentine trees, which h d  been 
previously boxed, and after the turpentine had run into the boxes, B, 
who was the owner of the land, entered and dipped the turpentine out 
of the boxes, and converted it to his own use, it was held that A could 
maintain trover for the conversion. Branch v. Morrison, 16. 

TURPENTINE-MAKING. 
Vide TROPER. 

TUSCARORA INDIANS. 
The act of 1824, by which the long terms for yearq created by the Tusca- 

rora Indians, are, for certain purposes, made real estate, has no effect 
upon the reversions expectant on those terms. Bumzetl v. !f%ornpson, 210. 

USURY. 
I t  is not usury for the endorsee of a note, to take a new note from the ma- 

ker at the end of six months, payableimmediately, including the accrued 
interest. Holhnd 8. Mosteller, 582. 
Vide MOXTE 
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VACANT LAND. 
A warrant to survey a tract of land, which is not vacant, is void for tile 

want of power, and of course, cannot justify an entry aud cutting switch- 
es for the purpose of making a survey. Harry v. G~aham, 400. 

VARIANCE BETWEEN PROOF AND ALLEGATION. 
Vide PLEADING, 5. 

VERDICT ON SEVERAL COUNTS. 
Vide PLEADING, G. 

VOTING ILLEGALLY. 
Where a person voluntarily gave an unlawful vote, it was he7d that tllc 

unlawful purpose prima facie attacked to the act, and that the opinions 
of others who believed the vote lawful, did not amount to a justification 
or excuse. St~te v. Hart, 389. 

WAREHOUSEMAW. 
Vide Comfo~ CARRIER, G. 

WARRANT OF SURVEY. 
Vide VACANT LAND. 

WARRANTY OF TITLE. 
Where it was made to appear that by the law of Alabama, six years ail- 

verse possession of a slave, under a claim of right, conferred a tifle to 
such slave, it was held that an action for a breach of a warranty of title, 
contained in a bill of sale, would not lie in favor of a person who had 
thus held for more than six years in that State, although, the slave, hav- 
ing run away and gone into South Carolina, a court in that State had 
held that the title thus acquired was invalid against one that previously 
had title in that State. Alemnder v. Towence, 260. 

WARRANTY OF SOUNDNESS. 
1. In an action for the breach of a warranty of soundness, where the allega- 

tion was, that the slave labored under a chronic disease, of which ht: 
died within a few months after the sale, it was held that the declarations 
of the slave as to his health a11d condition, made two months before the 
sale, and at longer periods, and that similar declaratious made sevoral 
weeks after the sale, .were competent. Bell v. ~forrisett, 178. 

2. A bill of sale of a slave which contains a warranty of soundness, and 
which is inoperative to convey the title, for the want of a subscribing 
witness, may, nevertheless, be read as evidence of the warranty, provi- 
ded the actual sale and delivery be proven dehors. Hwsey v. Weathers- 
by, 387. 

WASTE. 
In an action of WASTE, where the title of the plaintiff to the place w~tecl, 
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is set forth as a devise of a remainder in fee, and the proof was, that he 
was entitled to reversion in fee by descent, subject to a power of sale, it 
was held that the variance was fatal. Southerland v. Jones, 321. 

Where a testator, seized of a tract of land, with known metes and bound- 
aries, showed by the whole scope of his will, t,hat he intended to provide 
a home for his wife and one daughter, at one end of the tract, and for his 
other children, as a class, at the other end, but called for no particular 
boundary, except a dividing line, made up of several other lines, which, 
all together ran nearly, but not quite through the original tract, it was 
held that to ascertain the interest of the wife and daughter, the outer 
boundaries of the old tract, were to be followed from where the dividing 
line intersected with one of them. Mi Call v. Gillespie, 533. 

WILL-EXECUTION OF 
Where two persons subscribed a will as witnesses, in the presence of the 

testator, after he had signed it, and then the name of one of the witness- 
es was inserted as executor, whereupon a third person was procured, who, 
on the acknowledgement of the testator, subscribed it as a witness, (such 
interlineation in no degree affecting the dispositions of the will,) it mas 
keld that this did not impair its validity. Grigg v. JVilliunzs, 518. 

WITNESSES. 
Vide WILL-EXECUTION OF 

WITNESS-COSTS OF 
Vide COSTS. 

W ITNESS-COMPETENCY OF 
Vide EVIDENCE, 12, 13, 14, 24. 

WITNESS-IMPEACHMENT OF 
Vide EVIDENCE, 17. 

WRIT OF ERROR I N  THE SUPREME COURT. 
The applicant for a writ of error in this Court, given by the 33d chapter, 

19th section of the Rev. Code, must give bond for the performance of the 
judgment in double the amount of the judgment formerly rendered, or 
where it has been partly performed, in double the amount of what may 
remain of such judgment unperformed, and where the whole recovery 
has been satisfied, then a bond for securing the costs. Ehorison v. Bur- 
nett, 486. 

WORDS OF EXCLUSION. 
Vide DESCENTS. 




