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C A S E S  A T  L A W ,  
ARGUED AND DETERMINED 

IN THE 

S U P R E M E  COURT OF N O R T H  C A R O L I N A ,  

AT RALEIGH. 

DECEMBER TERM, 1857. 

JAMES WOODHOUSE v. S. H. McRAE. 

The hirer of a slave permitted him to travel alone from the place at which he 
was employed to his master's residence, a distance of eighty miles, (both 
places being within the State, with the Albemarle sound between them,) 
of which occasion the slave availed himself to escape from the State and 
was never reclaimed ; Held that this was not a want of ordinary care in 
the management of the slave, so as to subject the hirer to the !ow. 

THIS was an action on the CASE, tried before CALDWELL, J., 
a t  the Fall Term, 1857, of Currituck Superior Court. 

The plaintiff declared for negligence in the management of 
a hired slave belonging to the plaintiff, whereby he ran away 
from out of the State, and was lost to the owner. The owner 
of the slave lived in Currituck county, and the defendant, the 
liirer, in the town of Plymouth, in Washington county, some 
seventy or eighty miles distant, the Albemarle sound lying 
between the places. The defendant, who had hired the slave 
for the year 1853, learning that the negro's master was sick, 
gave him permission, in the month of June, to visit him. 
The slave did not proceed to Currituck, but was seen, shortly 
after leaving Plymouth, in the town of Norfolk, in Virginia, 

1 
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under the control of no one; since then he has not been heard 
of, and all traces of him are lost. 

The Court being of opinion that the plaintiff was not enti- 
tled to recover on this state of facts, he submitted to a non- 
suit and appealed. 

Smith, for the plaintiff. 
Heath and B. A. Glliam, for defendant. 

BATTLE, J. The right of the plaintiff to recover in the pre- 
sent action is resisted on two grounds : The first is, that the 
defendant was not guilty of negligence in permitting the slave 
in question to visit his sick master; and the second is, that 
the obligation, not to permit the slave to leave the State, was 
contained in the covenant, and that the action ought to have 
been brought for a breach of that, and of course, ought to 
have been an action of covenant. 

We are of opinion that the first ground of objection is a 
valid one, and that being fatal to the action, it is unnecessary 
to consider the second. 

The hirer of a slave is bound to take ordinary care of him ; 
that is, the same care which, under the same circumstances, 
a person of ordinary prudence wo~dcl take of the slave if he 
were the owner ; Heathcoch v. Pemington, 11 Ire. Rep. 640 ; 
Couch v. Jonea, 4 Jones' Rep. 402. This is the rule by which 
the hirer is to be governed in keeping the slave from being 
injured or destroyed, and in the application of it, the slave is 
to be considered an intelligent being, with a strong instinct 
of self-preservation, and capable of using the proper means 
for keeping out of, or escaping from, situations of danger; 
Beatticock v. Pennington, ubi supra ; Herring v. Wilming- 
ton and Ral. I?. B. Co., 10 Ire. Rep. 402 ; Swigent v. Gra- 
ham, 7 B. Mou. (Ken.) Rep. 661. No reason can be given 
why the riaxne rule should not apply to the care which a hirer 
must take to preveat a slave from running away ; and we are 
sure that the fact is, and therefore the presumption must be, 
that in the large majority of instances, under ordinary circum- 
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Hall v. Cranford. 

stances, the slave, an intelligent being, will prefer to remain 
with his master or hirer, rather than flee fivm him to another 
country. Now, if a master were to take his slave seventy 
five or a hundred miles from his wife, would he hesitate to per- 
mit him to visit her at suitable times? Would he, under or- 
dinary circumstances, think he was running any risk in send- 
ing his slave that distance upon any business that required it ? 
We believe that instances of such conduct are not of very 
uncommon occurrence in this State, and that there is not one 
case in a hundred in which the slave avails himself of the 
opportunity of escaping into another State. If, then, an 
owner of ordinary prudence would feel no hesitation in send- 
ing his slave, or permitting him to go, seventy or eighty miles 
from home, we cannot think the hirer in the present case, 
where there was no special ground of suspicion, ought to be 
.charged with a want of ordinary care in permitting the slave 
in question to visit his sick master, even though, in doing so, 
he had to cross Albemarle sound. I t  will not do to say that 
under ordinary circumstances, one who hires a slave near the 
border of the State, must guard him by day and imprison 
him or chain him at night, to prevent him from fleeing across 
the line. 

Believing that the action cannot be sustained, we must 
direct the judgment of nonsuit ~AI be affirmed. 

PER CUPIAM, Judgment affirmed. 

JOHN HALL v. MORRISON CRANFORD. 

An old field which had been turned out without fencing around it, and which 
had grown up in broom sedge and pine bushes, surrounded by forest land, 
is L L  woods," within the meaning of the act, Rev. Code, ch. 16, seetion 1 ; 
and one setting fire to such old field, is liable to the penalty imposed by 
that act. 
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THIS was an action brought, by warrant, for the penalty giv- 
en by the act of Assembly, Rev. Code, ch. 16, see. 1, for 
burning woods, and tried before BAILEY, Judge, at the August 
Term, 1857, of Montgomery Superior Court. 

The evidence was, that the field in which the fire was set, 
had been cleared and cultivated, but at the time spoken of, 
was an old field of about four acres, and had been turned out 
for several years ; that it was grown up in grass and pine 
bushes, some of which were as high as a man's waist, and 
some as high as his head, and that that there was no fencing 
about it ; that the lands surrounding the old field and contig- 
nous to i t  were forest land, owned by other persons than 
either the plaintiff or defendant, and the old field itself was 
not the property of either of them. There was contradictory 
evidence as to whether the fire, on this occasion, extended to 
the forest or woodlands adjoining. 

The part of his Honor's charge to which the plaintiff '5 

counsel excepted was, "if the old field only was set on gre, 
and the fire did not extend beyond it, and did not burn any 
of the woods outside of it, the plaintiff could not recover." 

Verdict for the defendant. Judgment and appeal. 

Kelly, for the plaintiff. 
No counsel for the defendant in this Court. 

BATTLE, J. We dissent from the opinion expremed by his 
Honor in the Court below, that the " old field grown up in 
broom-sedge and pine-bushes was not ' woods,' " within the 
meaning of the Revised Code, ch. 16, sec. 1. According to 
the testimony of the witnesses, this old field had formerly 
been cleared, enclosed, and cultivated, but at the time when 
i t  was set on fire and burnt, the fences were down, and the 
land, in the common parlance of the country, said to be turn- 
ed out, and grown up in broom-sedge and pine-bushes, some 
of which were as tall as a man's waist, and others as high as 
his head. I t  was entirely surrounded by forest-land which 
on every side lay contiguous to it. It is certain that the set- 
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ting fire to such a parcel of land, without a timely notice to 
the adjacent proprietors was likely to be attended by all the 
mischiefs which the statute intended to prevent, and we think 
i t  would be a strained construction of the language of the act, 
to confine i t  to wood-lands never beforercleared, enclosed and 
cultivated. In the recent case of Averitt v. ZurreZZ, 4 Jones' 
Rep. 322, we said that " the term woods, as used in the stat- 
ute, means forest lands in their natural state, and is used in 
contradistinction to lands cleared and enclosed for cnltiva- 
tion." W e  therefore held, in that case, that the b ~ ~ r n i n g  of 
log-heaps in one's own enclosed field could not be called 
burning his woods. There may be some ambiguity in the 
use of the terms " forest lands in their natural state," and i t  
way perhaps be doubted whether they can properly be ap- 
plied to an old field, once enclosed and cultivated, but now 
tnrned out and grown up in grass and bushes. However this 
inay be, i t  is clear that such old fields are as properly contra- 
distingllished from " lands cleared and enclosed for cultiva- 
tion," as " forest lands in their natnral state," and we cannot 
perceive any reason why the statute should not embrace the 
one kind of lands as well. as the other. Each is a species of 
" woods" or " wood-lands," and as the mischief likely to re- 
sult from burning the one is as great as that of the other, the 
statute never could have intended to make any difference 
between thern. 

Thinking that 11;s Honor erred in holding otherwise, his 
juclginent must be reversed, and a venire de novo granted. 

PEE C&AM, Judgment reversed. 

DAVID J. SOUTHERLAND v. JOHN R. MTHITAKER et al. 

A. note, made payable to the cashier of a bank, negotiable and payable at that 
bank and two others in the same town, not founded on any dealing be- 
tween the payee and makers, endorsed in blank by the payee, without 
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ralue, without recourse, shows that it was made t b  be discounted and has 
iio ralidity as against the suretjes, unless it is thus discounted. 

It could not be recovered in the name of the payee, or his endorsee, for the 
want of a consideration. 

Such a note is distinguishable from a note or bill founded upon a real trans- 
action and evidencing real indebtedness; for in that case, though made 
negotiable at a bank and not discounted, such a note is valid. 

Action of ASSUXPSIT, tried before ELLIS, J., at the last Fall 
Term of Duplin Superior Court. 

The plaintiff declared on the following promissory note : 
" IVilrnington, N. C., December 24, 1854. 

" $775.-Xinety days after date, we, John Whitaker, as 
principal, and John H. Quince and S. W. Dunham, sureties, 
promise to pay to William Reston, cashier, or order, seven 
hundred and seventy-five dollars, value received, negotiable 
and payable at the bank of Cape Fear, tlie Wilmington 
branch of the bank of the State of North Carolina, or at the 
Commercial Bank of Wilmington." 

The plaintiff introduced Mr. Hall, who testified th& he saw 
this note in tlie llands of the plaintiff before the name of 
Reston, the payee, was inserted in i t  ; nor did it then have 
ally endorsement; that he saw the plaintiff fill up the blank 
with Mr. Reston7s name ; tlie note was left wit11 him, and he 
procured Mr. Reston to endorse it in blank "without re- 
course." Nothing was paid him fbr it. 

Mr. Kelly was called by the defendants, who stated that lie 
paid iiotliing to Reston fbr his endorsement, and that he, 
Kelly, endorsed it to the plaintiB without consideration to 
him, and Ile did tliis merely to enable the plaintiff to sue in 
Iluplin county. 

Mr. Wright, for the defendants, testified that he was an 
ofticer in the bank where Mr. PIeston mas cashier ; that this 
note was placed there f i r  collectiun ; that it was not collected, 
but given back to the plaintifl, not having been discounted at 
the I)ank. 

Nr.  Reston testified, that he was applied to by Nr. Hall as 
tlw attorney or agent of the plaintiff to endorse the note in 
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question, which was then past due. H e  fwther states, that 
the said note was never delivered to him, or accepted by him, 
nnder any contract or agreement made by the payers, or eith- 
er of them, or with any other person ; that he had no title to 
it, nor interest in it, and never saw i t  till i t  was presented to 
him for his endorsement. 

The Comt charged the jury that, taking the testimony of 
all the witnesses to be true, the plaintiff could not recover; 
that i t  appeared that no contract had been made with Reston 
by the defendants, and no consideration moving from him to 
them, and nothing paid by Kelly or plaintiff for the endorse- 
ment ; there was no presumption of law that the plaintiff paid 
value for the note before it was endorsed to him, and no evi- 
dence was offered that he had paid value. 

Plaintiff excepted. 
Verdict for .the defendants. Jndgment and appeal. 

Lopzdon, for the plaintiff, cited Byles on Bills 88, (margin) 
Chitty on Bills 79 ; Ibid 177 ; Powell v. Walters, 17  Johns. 
W. P. Rep. 119; Horah v. Long, 4 Dev. and Bat. Rep. 634 ; 
Robin~on v. IZeynold8, Eng. Com. L. Rep. vol. 42, p. 634. 

TV. A. Wright, for the defendants. 

PEARSON, J. This case is not distinguishable from Dewey 
v. Cochraa, 4 Jones' Rep. 184. The principle settled by that 
case is, where a note shows on its face that i t  was made for 
the purpose of being discounted at  a particular bank, i t  does 
not become a note, and has no validity so far as the sureties 
are concerned, unless i t  be so discounted, and consequently 
i t  cannot be thrown into the market and traded off to iL 

private individual. The principle rests on the ground, that 
from the known rules and practice of the bank, one may be 
willing to become bound as surety to a note negotiable and 
payable at  that bank, who would not be willing to incur the 
responsibility of a surety to a note which was to be thrown 
into market, and might pass into the hands of an individual 
who was unknown, and remain there for years, during which 
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time the surety might be uninformed as to whether i t  had 
ever been negotiated, and if so, who held i t ;  or whether the 
principal had made any arrangement in regard to it. Our 
case illustrates the soundness of the principle. The note is 
not heard of until six months after i t  was written, and three 
months after its maturity. I t  is then found in the hands of 
the plaintiff. What he paid for it, or how he obtained it, no 
one knows. Then follows the filling up and the endorse- 
ments for the purpose of collecting it out of the sureties who 
had been kept uninformed of the disposition which had been 
made of i t ;  but who knew that it had not been discounted at  
bank according to the original purpose for which i t  was made, 
and who were justified in coming to the conclusion that i t  
had been destroyed or thrown aside as waste paper, and 
therefore did not feel called on to require of the principal any 
security for their protection, ae it is reasonable to suppose 
they would have done, had it been disconnted, and its dis- 
honor a t  maturity become known; because, by the rules of 
the bank it must be then paid, or renewed ; whereas, according 
to the habits of our people, a note may be overdue for gears 
without its being considered dishonored, except so far as its 
negotiability may be affected by the law merchant. 

The fact that this note is negotiable and payable at one of 
three banks in Wilmington, does not vary the principle. 
There is a marked difference between a note negotiable and 
payable at bank generally, and at one of three particular 
banks; for when i t  is discounted, the identity of the bank is 
fixed. The play in respect to the three banks is attributable 
to the circumstance, that as the rules and prtlctice are the 
same, i t  was a matter of indifference to the sureties, and they 
were willing to consult the convenience of the principal, in 
reference to which one of these three particular banks he 
might select, or be able to meet with accommodation. 

I t  wtts said on the argument, " property is frequently sold 
on time, the purchasers to give notes with sureties, negotia- 
ble and payable at bank ; this is done to meet the require- 
ment of the bank charters, and to enable the seller to realise 



DECEMBER TERM, 1857. 9 

State v .  Perry. 

the money before the notes  nature. Can it be that if the 
bank refuses to discount the note, he has no remedy against 
the sureties 2" 

There is an obvious distinction between that case and onrs. 
There, the note is made payable to the seller ; the intent that 
it is to become a note and have validity f m n  the t h e  it is 
written, and its being rnade afterwards negotiable and paya- 
v 1 ule at bank is lz colhteral circnmstance, in t rcd~~ced  for the 
accornrnodation of tlie seller, and not intended to affect the 
validity of the note. Here, the intention is, t l ~ a t  the paper 
shall not be a note, or have validity, unless it is discounted ; 
in other words, in our case it is rnade a condition ~xecedent  
to the existence of the note, and is not a mere collateral cir- 
cumstance. 

IIis Honor puts his decision upon a second gronnd, that 
there was no proof of a consideration. W e  concur with him 
upon this point also. As a general rule, a consideration is 
implied in reference to instruments of this sort ; but where 
circumstances of suspicion are thrown upon a note, that the 
riame of tlie payee is uot inserted, and his endorsement is not 
made until i t  is six months over-due, and is then made witli- 
out consideration and without recourse, and the holder gives 
no account of the manner in wliicli he came by it, there innst 
be proof of a considel-ation. 

PER CURIAM, Judgment affirmed. 

STATE v. ISRAEL PERRY. 

If one person by such abusive language towards another as is calculated and 
intendcd to bring on a fight, induces that other to strike him, he is guilty, 
though he may be unable to return the blow. 

INDICTMENT for an Amnay, tried before CALDWELL, J., at the 
last Fall Term, of Currituck Superior Court. 
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Tlie facts are, that tlie defenclant and one Whitehall met 
near tlie court-house of Curritnck county; the defendant 
asked Whitehall to walk aside with him, saying that he wish- 
ed to have a friendly talk with Iiim; Whitehall did so, where- 
upon the defendant immediately commenced abusing the 
other in a violent manner, accusing him of stealing cattle and 
mismarking liogs, and said that he knew enough against his 
wife and danghter to sirik them into I~ell. Whiteliall there- 
upon pulled off his coat, saying as lie did so, that lie could 
stand every thing hut a charge against his family. IIe  then 
strnck the defendant a blow, when the bystanders interfered 
so that no blow was strnck by the defendant Perry, and no 
further conflict took place. 

The charge of the Court, as to tlie defendant Perry was, 
that if his abllsive language towards his adversary, as proved 
by tlie witnesses, was calculated and intended to bring on a 
fight, he was guilty, though he did not strike a blow and had 
been knocked down. 

The defendant's counsel excepted to the charge of his IIonor. 
Verdict for the State. Judgment and appeal. 

Attorney Gewral, for the State. 
Ileath, for t,he defendant. 

BATTLE, J. An affray is defined to be the fighting of t x o  
or more persons in a public place to the terror of tlie citizens ; 
State v. Alkn, 4 IIawks' Rep. 356 ; State v. Woody, 2 Jones' 
Rep. 335. From this clefinition, it s eem to us to be plain, 
that if one person, by such abusive language towards another 
as is calcnlated and intended to bring on a fight, induces that 
other to strike him, he is guilty, though lie may be unable to 
return the blow. H e  is nndoubteclly the irnmecliate cause of 
the breach of the peace, and is morally the more guilty of the 
two ; and we are not aware of any principle which prevents 
the law from regarding him as a criminal. The only argn- 
merit urged in  his favor is, that the nse of words alone, how- 
ever insnlting to his adversary, is not a misdemeanor, and 
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that being innocent up to the time when he is stricken, be 
cannot be made guilty by the sole act of such adversary. The 
argument is plausible, but will not bear the fest of strict ex- 
amination. If one inan by words, or signs, instigates another 
to strike a third, he is clearly guilty of an assault and battery 
the moment the blow is stricken, though no offence is com- 
mitted until that is done. That case is like the present in 
principie, and v e  cannot distinguish the one from the ot!?er. 
An af ray  is denounced by the law as a misdemeanor, became 
i t  is a breach of the peace ; and, surely, he who intends to 
provoke it, and does provoke it, ought not to escape the neces- 
sary conseqnence of his guilty intention. The charge of his 
IIonor in the Court below was correct, and the judgment 
must be affirlned. 

STATE v. WILLIAM' CHAVERS. 

It was held not to be error in a Judge to instruct the jury that, according to 
the 79 sec. of 107 chap. of the Rev. Code, a person must have in his veins 
less than one-sixteenth part of negro blood, before he will ccase to be a free 
uegro, no matter how far back you had to go to find it pure negro ancestor. 

An indictment charging the cicfendant, as a " free person of color," with carry- 
ing arms, cannot be sustained ; for the act ( G G  sec. 107 ch. Rev. Code.) 1s 
collfined to " f i  ce n e g ~  oes." 

ISDICTIIFNT, tried before PERSON, J., at the Spring Term, 
1857, of Br~ulswick Superior Court. 

The defendant was charged, as a free person of color, with 
carrying a shot-gun. I t  was proved that the defendant car- 
ried a shot-gun as clialged in the indictment. 

A witness proved that the defendant's Father was a inan of 
dark color and had kinky hair ; that he was et shade darker 
than the defendant hiniself, and his hair was about as much 
kinked. 
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A Mr. Green proved that he and the defendant, with oth- 
ers, came to this court upon a steam-boat from Wilmington, 
and that the price of a passage for white persons was one 
dollar ; that while on the way, the defendant handed him one 
dollar, and requested him to pay the fare of himself and his 
brother with that sum, saying be understood that the fare of 
white persons was one dollar and colored persons half price, 
and that, he and his brother were colored persons, and that 
tlie witness accordingly paid the fare of both of them with 
one dollar. 

The defendant's counsel insisted, in his argument, that his 
client was a white man, and called upon the jury to inspect 
him and judge for themselves. 

The Conrt charged the jury " that every person ~ 1 1 0  had 
one-sixteenth of negro blood in his veins, mras a free negro. 
That the descendants of negro ancestors became free white 
persons, not by being removed in generation only, but by that, 
coupled with purification of blood, for if i t  was not so, then 
persons of half negro blood might, and would, become free 
white persons by law." " Take," said his IIonor, " two farn- 
ilies, the father of one family a white person and the mother 
n negro, and the father of the other family a negro and the 
niother a white woman ; the members of these families are of 
the half blood, and in the first generation from a negro, let 
 then^ intermarry, and their descendants intermarry, until by 
generation, they are removed beyond the fourth generation 
from the pure negro ancestors, the father of the one, and the 
lnotlier of the other, from whom they are descended, are they 
any the less free negroes in the fifth than they were in the first 
generation from their negro ancestors 1 They still hare half 
negro blood in their reins, and that is all they had in the first 
generation. In the fonrth generation they were unquestiona- 
bly free negroes, but they certainly had no more negro blood 
than their children." 

" Can i t  be then," continued his Honor, " that a remove by 
one generation has the effect, in law, of turning a half negro 
into a free white man in spite of the color of his skin or tlie 
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kinking of his hair ? I t  seems to me both unreasonable and 
absurd, and therefore I cannot put such a construction upon 
the '79th section of the 107th chapter of the Act of Assembly, 
(Revised Code) declaring who shall be deemed free negroes. 
My construction of the statute is, that no person in the fifth 
generation from a negro ancestor becomes a free white per- 
son, unless one ancestor in each generation was a white per- 
son ; that is to say, finless there shall be such s purification 
of negro blood by the admixture of white blood as will reduce 
the quantity below the one-sixteenth part; and unless there is 
such purification i t  makes no difference how many genera- 
tions you should have to go back to find a pure negro ances- 
tor ; even though i t  should be a hundred, still the person is a 
free negro." 

His Honor, therefore, instructed the jury, " if from insyec- 
tion of the defendant, the evidence as to the color of his father, 
and his own declarations made upon the stearn-boat, taken all 
together, they should find that he had as much as one-six- 
teenth of negro blood in him, he was a free negro, and they 
should so find." 

The defendant's counsel excepted to the charge. 
The verdict was against the defendant. Judgment and appeal. 

Attorney Generd, for the State. 
Shepherd and Baker, for the defendant. 

BATTLE, J. The defendant was indicted as a " free person 
of color," for carrying about his person a shot-gun, contrary 
to 66th section of the 107th chapter of the Revised Code. 
The 79th section of the same chapter declares, " That all free 
persons descended from negro ancestors to the fourth genera- 
tion incIusive, though one ancestor of each generation may 
have been a white person, shall be deemed free negroes and 
persons of mixed The defendant was convicted and 
moved for a new trial upon two grounds : First. Because 
there was no evidence that he was a free negro. Xecondly. 
Because the Judge erred in his instructions to the jury upon 
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the meaning of the statute which prescribes who shall be con- 
sidered such a person. 

The counsel for the defendant insists upon both grounds in 
his argument before us, but relies mainly on the last. 

1st. We think there was testimony sufficient to be left to 
the jury, tending to prove that the defendant was a free ne- 
gro. The evidence introduced to show the color of his father 
-the Bind of hair which he and his father both had, was com- 
petent, and that, together with his confessions, and his own 
color, which his own counsel called upon the jury to inspect, 
was sufficient for the consideration of the jury upon the ques- 
tion submitted to them. Upon its weight and its sufliciency 
to establish the fact cf his being a free negro, it was for them 
alone to decide. 

2d. The main objection to the charge of the Judge is that 
he, instead of followihg the rule laid down by the 79th sec- 
tion of the statute, to determine who should be regarded as a 
free negro within the meaning of the 66th section, misled the 
jury by making the quantity of the negro blood the test by 
which to ascertain the fact. Taking the charge altogether, 
we think that it is not obnoxious to censure, and that it lays 
down the rule correctly according to the statute. By that, as 
we understand it, no person can cease to be a free negro, 
unless he has reached the fifth generation from his African 
ancestor, with a white father or mother in each of the first, 
second, or third and fourth generations. In that case a sim- 
ple arithmetical calculation will show that he will not have a 
sixteenth part of African blood in his veins. 

That part of his charge which speaks of the marriage of 
persons belonging to two families, both of which have a mix- 
ture of white and negro blood, was intended solely to guard 
the jury against being misled by any other rule than that to 
which we have already adverted, to wit, that there must be 
a xhite father or mother in each generatiou from the African 
ancestor down to the fifth, to exclude the descendant from the 
operation of the statute. With a view to that rule, the Judge 
was right, far it is a mathematical truth, in saying that the 
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person in the fourth generation would necessarily have a siu- 
teentli part of negro blood in him. . 

The motion for a new trial being denied him, the defend- 
ant, through his counsel, mores here in arrest of the judgment, 
because he is charged, in the indictment, as " a  free person 
of color," whereas the section of the act, under which he is 
indicted, makes i t  penal for any "free negro" to carry arms 
about his person. The conmel conte:lds that, althol~gh the 
terms " free negro" and " free person of color" are often used 
in the 107th chapter of the Revised Code, as synonymous, 
yet it is not always the case, and that therefore the indict- 
ment, upon the section in question, cannot be sustained in 
substituting tlie latter description of the person for the former. 

There can be no doubt that the two terms are sometimes 
nsed in the act to which the counsel refers, as synonymous ; 
as, for instance in the 11th and 13th sections, which prohibit 
free negroes from working in certain swamps without a cer- 
tificate ; and we also think, with the counsel, that there is at  
least one instance, (and one is sufficient for his pr~rpose,) in 
which the tenns cannot be so regarded. The 44th section 
declares that " any slave or free negro, or free person of color 
convicted by due course of law, of an assault with intent to 
comrnit a rape upon the body of a white female, shall suffer 
death." Here, three classes of persons seem to be included, 
to wit, slaves, free negroes, and free persons of color. The 
last section of tlie act to which we referred in giving our 
opinion upon the motion for a new trial, defines who shall 
be deemed free n,egroes and persons of mixed blood, but does 
not declare who shall be embraced under the term (( free per- 
sons of color." The amendment to the constitution of the 
State, Art. 1, sec. 3, ch. 3, to which the counsel for the State 
has referred us, does not remove the difficulty, because tlie 
terms there used are u free negro, free mulatto, or free person 
of mixed blood," with a similar definition to that given in the 
section of the act above specified. Free persons of color may 
be, then, for all we can see, persons colored by Indian blood, 
or persons descended from negro ancestors beyond the fourth 
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degree. The indictment then, in the present case, may em- 
brace a person who is not a free negro within the meaning of 
the act, and for that reason, it cannot be sustained. 

PER CURIAM, Jndgment arrested. 

BRANCH & THOMAS v. DANIEL MORRISON, Adm'r., et al. 

Turpentine run into boxes (cut into the trees) is personal property. 
One who is possessed of land, though he has no title to it, is the true owner 

of turpentine produced by his labor and cultivation and run into boxes, 
and lie can maintain trover for taking it from t11em. 

THIS was an action of TROVER, tried before his Eonor, Judge 
BAILEY, at tlle last Fall Term of Ihrne t t  Superior Court. 

The plaintiffs declared for the conversion of a quantity of 
turpentine taken out of his boxes, cut into trees. They 
proved that in DecemLer, 1853, they leased from Neil McKay 
a large tract of land, in which he, McKay, had cut boxes, and 
which he had worked in the Sear 1853 ; that they cut other 
boxes, and that in 1854, after these boxes had filled up and 
were ready for sapping, Alexander Morrison, the in testate 
of one of the defendants, and the other defendant, Ray, went 
upon the land and dipped the turpentine from the boxes and 
carried it off, amounting to about forty barrels. 

The defendants then offered a grant from the State, dated 
January, 1854, to Alexander Morrison, and that this grant 
embraced the territory upon which were the trees from which 
the turpentine in question was made, and claimed to have en- 
tered and taken the commodity in question under this grant. 

The plaintiffs then produced in evidence a grant from the 
State to John Gray Blount for the land in question, dated in 
1795, and exhibited several inesne conveyances for tlle same, 
but none of them connected the plaintiffs with Blount, a t  the 
date of the lease from Mr. McKay, or a t  the date of the writ. 
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The plaintiffs then offered evidence to locate the Blount 
grant, but hi3 Honor holding that the plaintiffs had shown 
title out of themselves, and that they could not recover, they 
took a nonsuit and appealed. 

Neil i7lcKay and Moore, for plaintiffs. 
Shepherd and Window, for defendants. 

PEARSON. J. Turpentine in boxes, in a state to be dipped 
up, is personal property. I t  no longer forms a part of the 
tree, but has been separated by a process of labor and culti- 
vation. If, like the sap of the sugar-maple, its flow were di- 
rected into vessels on the ground near the tree, no one ~ o u l d  
doubt its being severed from the realty. This is the same in 
effect with turpentine, although its flow is directed into boxes 
cnt in the tree itself. When it ceases to be a part of the tree, 
it becomes personal property. State v. Xoore, 11 Ire. Rep. 70. 

I t  was then insisted, that although the turpentine was per- 
sonal property, in the possession of the plaintiff at  the time 
of the conversion, yet he could not maintain trover, for the 
right of property was not in him, and the trne owner was 
known, to wit, the heirs of Elonnt, who had title to the land. 

I t  is settled by Barwick v. Barwick, 11 Ire. Rep. 80, that 
trover will not lie upon a mere possession, where the trne 
owner is known. The plaintiffs' counscl commented u p  
this case, but we are satisfied that it rests upon ewrect yrin- 
ciples, and it is approved in Craig v. Miller, 12 Ire. Rep. 375, 
which case is distinguished and put on the ground taken in  
Armory v. Delamire, 1 Strange's Rep. 505, that the true owner 
was not known. In our case, however, suppose the land be- 
longs to Blount's heirs, that does not give them a right to the 
tnipentine which had been severed from the realty by the 
plaintiffs, while they were in possmsion of the land ; on the 
contrary, the turpentine, when, by tbe l a b r  and cultivation of 
the plaintiffs, i t  was made personal property, became the yro- 
perty of the plaintiffs. So they are the true owners. The 
heirs of Blount, if they ever regain posseseion of the land, 

2 
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may have an action of trespass p a r e  clausum fregit, "for 
treading down grass," against tlie plaintiffs, but they will 
have no right of action to recover this particular turpentine, 
citlier? Against them, or the defendants, for they never had a 
right of property in it, and cannot acquire either a right of 
possession, or of property in respect to it, by the juspost Zz'm- 
inii; Brothers v. Ifirctle, 10 Ire. Rep. 490. I t  is there held 
that the owner of land cannot maintttin trover for corn, fod- 
der, Stc., that had been raised on the land and severed while 
the defendant was in possession. The court say, " the amount 
of it vionld be, when one who has been evicted regains pos- 
session, he may maintain trover against every one who llaa 
l~ooght a bushel of corn or a load of wood from tlie trespas- 
ser, a t  any time while he was in possession ! This, especially 
in a country where there are no markets overt, would be' in- 
convenient, and no person could safely bny of one whose title 
admitted of question." 

The defendants' counsel took a distinction between things 
which are of annual cultivation, e. g. corn, and such as are of 
the natural growth of the earth, e. g. trees. The distinction 
makes a difference to this extent: the former is personal pro- 
perty for some purposes before severance, the latter is not ; 
but dfter severance both species become personalty, and the 
sarne principle is applicable. 

The defendant's counsel then insisted, that although he 
conld not be sued in trover by Rlount's heirs, yet he would 
bc exposed to their action of trespass p a r e  clausurn, in which 
the value of this turpentine would be incidentally involved, 
and he conld not protect himself, by the plaintiffs' recover!, 
from being charged n second time in respect thereof, and, 
therefore, he contended, the case fell within the principle of 
Burwick v. L'a~wick, supra. 

The principle cannot be extended that far. The action of 
trover, founded upon the plaintiffs' possession, can only be 
defeated when tlie true owner is known, so that the defend- 
ant, by sabisfying the judgment, would not become the owner 
of the chattel by a judicial transfer, but  would be exposed to 
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a fiecond action in respect to tlie chattel itself. A mere pofi- 
sibility that the owner may afterwards be discovered, wilI not 
defeat the action ; Armory v. Delamire, snpra; Craig v. 
Xiller, supra. 

I n  oar case, the plaintiffs are the owners of the chattel. 
The defendants, by satisfying the judgment, mill acqnii;e n 
perfect title to it, and the possibility that Elonnt's heirs may 
Bile them for tresiass to the land, cannot defeat tlie action, 
for, in fact, the value of this turpentine kould not even inci- 
dentally be chargeable to them, i t  having been severed and 
become the personal property of the plaintiffs before the dc- 
fondants trespassed upon the land. So that tlie value of the 
turpentine could only be taken into the amount of damages 
in the action of trespass against the plaintiffs, which Blount's 
heirs may bring ngainst them. There is error. 

PER CURIAM, Nonsuit set aside, and a senire cle noco. 

PETER A. McEACHIN et al. v. JAMES Q. ~ C R . ~ E .  

(Question of intention arising &om the peculiar phraseology of a will.) 
In  the construction of doubtful language in a will, that interpretation which 

gives a consiBtent meaning to all the terms e q l o y e d  iu the instrument, 
will be preferred to one which works an inconsistency and leaves part ot' 
the language unemployed or unmeaning ; especially where the propowl 
construction is strictly according to the rules of' grammar. 

Acmoa of TXOVER for the conversion of slaves ; submitted, 
in a case agreed, to his Honor, Judge BAILEY. From Robeson 
county. 

The question of the plaintiffs' right to recover arises out of 
the seventh clause of the will of Archibald McEachin, which 
is as follows : '' Seventhly. I give, devise and bequeath to 
my children, to wit, Mary Jane McEachin, Ann Eliza Mc- 
Eachin, Margaret Annabella McEachin, Sarah McEacl~in, 
Peter McEacliin and Flora NcDonald McEachin, share and 
share alike, the following slaves, to wit, old Gate and her chil- 
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dren and grand-children, Peggy, Jack, &c., (mentioning about 
thirty,) also the negroes hereinbefore devised to my wife 
Annabella during her life-time only, the before mentioned 
slaves and their increase, if any, to the said Mary Jane, Ann 
Eliza, Margaret Annabella, SarBh, Peter and Flora McDon- 
ald McEachin, their heirs and assigns forever; and that so 
soon as any of my said children arrive to the age of twenty- 
one years, or should marry or may be about to marry, then 
and in that case I authorise and desire that my executrix and 
executor, or either of them, should call together three disin- 
terested and intelligent freeholders, arid being duly sworn to 
do justice ; and should none be willing to act, I direct that 
application be made to the Connty Court to order three free- 
holders, either with or without my executor or executrix, to 
value the before-mentioned slaves, whether they be increased 
or decreased, and put them into as many lots as'there may be 
of my children then surviving, and the first lot to be d r a ~ n  
shall be the property of the heir claiming such division, and 
the balance of the negroes to remain in common as before, 
until another application, and proceed as in the first case, 
until all the lots are drawn ; and the negroes thus drawn shall 
become absolutely the property of the heir drawing the same, 
and shall exclude the said heir from any further claim in this 
stock of negroes, unless some one of the children or heirs 
should die without legal issne, in which case the surviving 
ones shall inherit equally." 

Mary Jane, mentioned in this will, intermarried with the 
plaintiff Angns D. McLean, Ann Eliza with Neil A. McLean, 
Margaret Annabella with Joseph B. McCallurn. These, with 
Peter McEachin, are the plaintiffs in this suit. Sarah Nc- 
Eachin, one of the above-named legatees, died intestate and 
without issue, after her share had been allotted to her, and 
her property was divided among her brothers and sisters. 
Several other partitions were made in pursuance of the direa- 
tions in the will, until the common fund included only the 
shares of Peter and his sister Flora McDonald, and, on hie 
arrival at  full age, he caused a partition to be made between 
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them, whieh was assented to by the  executor and executrix. 
Subsequently to this Iast division, Flora McDonald intermar- 

I 
I ried with the defendant James Q. McRae, who took the slaves 

allotted to his wife, into hie possession, and has held the same 
ever since as his property. Flora McD., the defendant's wife, 
died without issue of her body, and the plaintiffs claim the 
property assigned to her, by the right of survivorship, accord- 
iog to the terms of tlie above will. I t  was agreed tliat the 
slaves mere worth $4,600, and that if his Honor should be 
of opinion with the plaintiffs, they should have judgment for 

I that sum, but if of a ~ o n t r a r y  opinion, a nonsuit should be 

I entered. 
Upon consideration of the case agreed, the Court gave judg- 

I ment against the plaintifis, who took a nonsuit and appealed. 

Shepherd and Kelly, for plaintiffs? 
Troy and Banh, for defendant. 

BATTLE, J. W e  concur in the decision made by his IIonor 
in the Court below. The only fair construction of which the 
seventh clause of the will (on which the question is raised) 
admits, is that each share became absolute in tlie child to 
who& it was allotted. The death, without legal issue, of either 
of the children to whom a share had been allotted is not pro- 
vided for by the testator at  all. The lal~guage of tlie will is 
tliat when a lot is drawn it shall become " the property of the 
heir claiming such division, and the balance of the negroes to 
remain in common as before, until another application, and 
then proceed as in the first case until all the lots are drawn, and 
the liegroes thus drawn shall become absolutely the property 
of the heir drawing the same, and shall exclude the said heir 
from any further claim in this col-rimon stock of negroes, un- 
less some one of the children or heirs dionld die without legal 
issue, in which case the surviving ones shall inherit equally," 
The evident meaning of this is, that a child to whom a share 
was allotted should no longer have any interest whatever in 
the common stock, how great soever its increase rnight 



22 IN THE SUPREME COURT. 

Purvis v .  Wilson. 
-- 

be, but should not be excluded f'roo an equal division with 
the other children of the share of one of the owners of the 
common B~OCX: who should die wit11o11t legal issue. That ia 
the proper grammatical constrnction of the clause, and ot1g11t 
the more readily to be adopted, because it gives full force to, 
wid is entirely consistent with, the expression that the " ne- 
groes d r a ~ ~ n  shall beconle absolutely tlie property of tlie heir 
tiralring tlie frame." If the provision of dying without l awfd  
issue be held to extend to the child to wlipm a share had been 
allotted, then he or she would not have it absolutely, but only 
conditionallp, contrary to the express woi-ds of the testator. 
IJut if the provision is confined tn those only of the cliildren to 
wllom no separate sl~ares had been allotted, bnt who still Iield 
their part of the negroes in common, no such inconsistency 
will exist, and f d l  effect will be given to every part of that 
clause of tlie  rill. It id 11ardl.y necessary to say, that this 
cor~~truction cannot be aff'ected by what the cliiltlren may 
have done in dividing the ehare of Sarah upon her dear11 
witliont issue after it had been allotted to lier. 0 n r  opinion, 
then, is, that the s1l:trc of Flora vested in lier, absolutely, upon 
its allotment to her., and became the property of tlie defend- 
ant by her intermarriage with him. 

~'J';R CCRIAM, Judgment of nonsuit nflirmed. 

TIEXIIY IT. 1'URVIS A S D  WIFE 21. JOIIK WILSON. 

111 3 pcstition for a partition of !and, in a court of law, wlicre the clcfendant 
tlc~~iic~s thc tenmcy ill colnnlon by a plea of sole sri,siz in Iiimse!& t . 1 ~  prc8- 

m ~ r . i e  is tbr rllc court to t~ the question of titlc 11111s raised, and IIUL 

to force the plaintiil' to resort to an action of ejectment for that purpose. 

Ttr~a was a petition ihr the partition of land, tried before 
Jf AXLY,  J., at the last Fall Ter.111 of Bertie Superior Court. 

The defendant pleaded to the pctiiiorl that lie had never 
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been a tenant in common, of the land in question, with the 
petitioners or either of them, but that he had a sole seisin in 
the premises. 

Upon the hearing of the petition and plea, the plaintiffs 
moved that the issue of' title, made by the pleading, be sub- 
mitted for trial to a jury, which was refused by his Honor, 
who ordered that the proceedings on the petition shoiild he 
auspended nniil the question of title shonld be tried in an 
action of ejectment. From which decision the plaintiffs 
appealed. 

Gmrrett and Barnes, for plaintiffs. 
Winston, Jr., for defendant. 

PEARSON, J. Coparceners had a right to partition a t  com- 
mon 1:tw ; i t  was given to joint tenants, and tenants in com- 
mon by statute. The remedy was in a court of common law 
by " writ of partition ;" Fitzh. Nat. Bre. 256 ; Co. Litt. 169, 
a. n. 2. The inconveniences attending the mode ot' suing and 
having the partition made, induced the court of equity to 
assume aconcurrent jurisdiction, but this did not affect the com- 
mon law remedy ; Ilolmes v, Ilolmes, 2 Jones' Eq. Rep. 334. 

If the proceeding is in equity and the defendant denies 
the  relation and avers a title in severalty, so as to put the title 
in issue, the court will not undertake to decide it, bnt will 
direct i t  to be tried by an action of ejectment, the defendant 
adtnitting an actual ouster, &c., and the plaintiff, after gct- 
ting a judgment in that action, is entitled to a decree for par- 
tition. But if the proceecliug is in a court of common law, 
and the defendant pleads non tenent i~~s-lnzul" (sole seisiu in 
himself) which is the " general issue" in the action for parti- 
tion, Corn. Dig. Pleader, 3 F. 3, Coothe on Eeal Actium, 
246, the issue joined upon that plea is tried like otlier i s s w ~ ,  
arid if found in favor of the plaintiff, there is judgment that 
partition be made. 

The siiggestion that when the defendant pleads "sole seisin." 
the plaintiff cannot proceed in his action, and is put to the 
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necessity of bringing another action, has nothing to sustain it. 
The conrt is just as competent to determine the question of 
title in an action' for partition as it is in an action of eject- 
ment, and it involves an absurdity to suppose that a defend- 
ant, by simply pleading the general issue, can, without a trial, 
defeat the action and force the plaintiff to institute another 
action to be tried before the same court. 

I t  r a s  insisted on the argument, in support of this sugges- 
tion, that although at  common law the "general issue" in an 
action for partition was tried like other issues, yet the statute, 
Rev. Code, ch. 82, sec. 1, has the effect of introducing this 
anornolous mode of proceeding. The statute provides that 
" the Superior and County Courts and Courts of Equity, on 
petition of one or more persons claiming any real estate, 
&c." The object and effect of the statute is to change the 
process, and in respect to a court of law, to sl~bstitute a peti- 
tion in place of the writ of partition, it having been found 
that the difficultiesattending L' the process" in partition, that 
is, summons, attachment and distress infinite, (there being 
usually many defendants,) were not obviated by 8 and 9 Will. 
3 ch. 31 sec. 1. Allnatt on Partition, 66. There is nothing in 
the statute to countenance the idea that if the defendant, by 
way of answer, or plea, denies the relation, and alleges a sole 
seisia, the superior or county courts, are not to proceed and 
try the issue arising thereon, in the same way as when the 
action was by writ. I t  is only when the petition is filed 
in a court of equity that the action of ejectment be- 
comes necessary ; because in the course of that conrt, it will 
not decicle the legal title to land. Thomas v. Garwan, 4 Dev. 
Xep. 223, was a petition for partition filed in the Superior 
Court of law for the county of Bladen. The defendant plead- 
ccl that she was not tenant in common with the petitioners, 
but was in the sole adverse possession of the land ; the issues 
joined were tried in that court, and, the verdict being for the 
defendant, the petition was dismissed. The ruling was affirm- 
ed by this Court, on the ground that the defendant had ac- 
quired the title in severalty. The case necessarily turned 
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upon the question of title. There has been no instance of a 
disseisin since the time of Charles 2nd, except a " disseiain at  
election" for the sake of the remedy ; for, accepting socage- 
sesvice (which with us is the payment of taxes) is ]lot such a 
concurrence on the part of the lord as is necessary to consum- 
mate a disseisin ; so the learning in Co. Lit. 67, a. has now 
no application. If one has title as tenant in common, lie is, 
i n  contemplation of law, in possession with his co-tenant in 
spite of any thing that has been done or said, unless he elects 
to consider himself " actually ousted" for the sake of bringing 
ejectment. Something is said in Thomas r. Garvan, supra, 
about putting the plaintiffs to ~ e i r  action of ejectment ; but 
the Court passed upon tlle title, and it being decided that the 
defendant owncd tlle land in severalty, the petitioners could 
have no better ground to stand on in  an action of ejectment, 
than in the proceeding under the petition ; and we presume 
the allusion made to the action grew out of an indistinct no- 
tion in regard to the course of a court of equity. 

Rev. Code, ch. 118, sec. 2. ':Any widow having claim to 
clower may file her petition in the County or Superior Court, 
$c." This statute, like that in regard to partition, snbstitutes 
a petition for the writ of dower. If the title is put in issue 
the court must pass on i t ;  e. g., suppose the seisin of the 
husband at tlle time of his death is denied in a petition for 
dower, the idea of an action of ejectment is out of the ynes- 
tion, for the widow cannot maintain i t  until her clower is as- 
signed. Tllere is error. 

PER CUEIAN, Judgment reversed. 

WILLISM K. LANE, A'dm'r., v. THE SEABOARD AND ROAKOKE 
BAIL ROBD COMPANY. 

Where a corporation has been brought into court under a wrong name, the 
court has power to anlend the process by striking out that name and in- 
serting the right one. 
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MOTION to amend the writ;  before ELLIS, Judge, a t  the last 
Fal l  Term of Wayne S ~ ~ p e r i o r  C o ~ ~ r t .  

The proposition was to stri!ie out "the Portsmouth and 
Roanoke Rail Road Cornpang" named as defendants, and 
substitute thereiior The Seaboard and Roanoke Rail  Road 
C o ~ n p a ~ ~ y . "  I t  appeared f'rom tlie writ that i t  had beell serv- 
ed on David A. Barnes, a director in the Seaboard and Roan- 
oke Rail Road C o m p a n ~ ,  by  delivering to him a copy. Tho 
motion was allowed by his Iionor, and the defendants appealed. 

~9tropzg and Bortch, for plaintiff. 
TK A. Wright, 6. F. Xoore and J. 11. Bryan,  for deft's. 

B a ~ r m ,  J. Our act for the " amendment of process, t!!c.," 
(see Xev. Code, ch. 3) is so cornprellensive, mid the constrac- 
tion wl~icli onr courts have always put upon i t  is so liberal, 
that the expression used by one of the Judges in tlie case of 

r. Bunns, 1 Car. Law Repos. 499, that " any thing 
may be amended a t  any time," has passed into one of tlie 
rrlasi~ns of the 1 a ~ .  Tliis is alnivst literally true as to the 
arriendrnent of the process and pleadings during tlie pendency 
of a suit. Tlins, in the case of i7fcC'lza.e v. B w t o r ~ ,  1 Car. 
Law Repns. 412, wliicll was an action of covenant on a deed, 
tlic Court permitted t l ~ e  plaintiffs to milend, by striking orit 
the names of some of' the defendants, who, upon oyer, appear- 
ed not to be parties to the deed. In  Gragzdy v. S/twyer, 2 
l i a ~ ~ k s '  Rep. 61, the writ was allowed to be amended, by 
stri l~ing out some of tlie plaintiffs, and inserti~),n others. Again. 
i n  G I Y ~  I-. DeCtrry, 3 Ire. Rep. 3-14, the w i t  was amended or1 
tlic plitintiff's motion, by adding the names of other pcrsons 
:ia plaintif?*. See also on this sul)ject, Quiett v. Boon, 5 Ire. 
l k p .  9, and I J h i l l ~ ~ e  r. IZlydon, Bnsb. Rep. 380. In  Eng- 
l i~nd,  n here the det'cndant was alwsted by a wrong name, 
t l ~ e  plaintiff was l)e~xiit ted to amend 1 ) ~  iriwrting the right 
one ; Stet-emon v. Unnvet-s, 2 120s. and Yul. Rep. 109 ; &I I' 

v. ,%loo, 7 Term Rep. 299. 
111 the present c : ~ ,  a surnlnons was served upon the cor- 
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poration in a wrong name, by service on one of the directors 
of the corporation. We cannot distinguish it  i11 principlu 
from process served on any other defendant in a wrong name. 
It' the Court have power to amend in the latter case, as it nn- 
donbtedly has, we are nnable to comprellend tlle force of the 
argument which would deprive i t  of power in the latter. 
U'lien created, corporations become persons-bodies politic 
it  is trne-bnt still persons, and when the power of sl~irlg and 
the liability to be sned is conferred and imposed upon tlienl, 
it mnst be unclerstood to be conferred and imposed under tho 
same rules, regulations and restrictions which apply to natnr- 
a1 pel.sons, wiih such modifications only, as their peculiar 
nature malres necessary. I t  is not pretended but that they 
may clai~u the benefit of our act upon the subject of arnend- 
loents, and they must submit to its operation when it is against 
them. 

YISR CUBIAM, T l ~ e  Judgment of the Sup. Court is affirmed. 

AZARIAH G. WATEiTlYS v. SdhIUEL EIAILEY 

I n  an action of trespass w i  el armis for assaulting and beating a slave, tliough 
the plaintiff recover less than four dollars, he is nevertheless entitled to a 
judgnient. Sir Sbll costs. 

THIS was an action of TRESPASS for an assault and battery 
co~riiriitted by the defendant upon a slave, the property of tlia 
plaintiff; tried before MANLY, J., at  the Fall Term, 1867, of 
Cnswell Superic)r Court. 

The jury found a ~ e r d i c t  for two dollars damages, npon 
which finding, tlie Court adjudged that the ldaintiff recover 
two dollars cla~nages and the further sum of t ~ o  dollars for 
costs, from wllicli judgment tliey prayed and obtained an ap- 
peal to this Court. 
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8. P. liill, for the plaintiff. 
N o  counsel appeared for the defendant in this Court. 

BATTLE, J. The only qnestion in the case is, whether the 
plaintiff is entitled to recover full costs. I t  is contended tliat 
he is not, by force of tlie 78th section of the 31st cliapter of 
the Eevised Code, w2lich enacts that, In actions on the case 
for slanderous words, ancl in actions of assault and battery, if 
the jury npon the trial of the issue, or enquiry of damages, do 
assess the same under four dollars, the plaintiff dial1 recover 
only as much costs as damages." 

I t  is true that tlle action is in form trespass wi et am& for as- 
saulting arid beating the plaintiff's slave, and may therefore be, 
in some sense, called an action for assanlt ancl battery, but as 
i t  is brought for an injury to the slave, as property, i t  is not 
tlie action ~vliicli is tecl~nically known as the action for assault 
and battery. I t  was trivial actions of tliat kind, that is for 
assaulting and beating the plaintiff hiinself, as well as trifling 
actions on the case fisr slanderous words, which the sttttnte 
intended to discourage. Actions of trespass for injnry to 
slaves still stand nyon tlie same footing with those for inju- 
ries to any -other personal cliattels of the plaintiff. 

The judgrnent for costs is reversed, and this Conrt proceed- 
ing to render such judgment as ought to have been rendered 
in the Superior Court, gives judgment in favor of the plain- 
tiff for the amount of his recovery and also for full costs. 

The judgment of the Superior Conrt, being in part reversed, 
the plaintiff is also entitled to a judgment for the costs of 
this Conrt. 

PXR CCRIAM, Judgment reversed. 
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JOHN HARRELL v. JAMES NORVILL. 

A warranty that a slave ' I  is sound in mind and health" is not broken by the 
existence of a contraction of the little finger of each hand, though it dirnin- 
ished the usefulness and value of the slave. 

ACTION of COVENANT, tried before SAUNDERS, Judge, at  Fall 
m- uwm, . 1857, of Edgecomb:: Snperior Conrt;. 

The following is the covenant declared on, viz : " Received 
of John Harrell twelve hundred dollars for negro slave Ken- 
nedy. The said slave I warrant sound in mind and health, 
and also warrant the right and title of said slave Kennedy 
to said Harrell, his heirs, &c." 

The breach assigned was, that the slave was not healthy 
within the meaning of the term as used in the covenant. 

The defect specified and proved, was a fixed contraction, 
inwardly towards the paIm, of the little finger of each hand, 
to such an extent as to diminish the value of the slave one 
hundred dollars, which defect was not apparent. I t  did not 
appear whether the defect existed at  the birth of the slave in 
question, or whether i t  was occasioned by an injury afterwards. 
There was no soreness, or want of strength in the fingers, and 
it was only their peculiar structure that prevented a free use 
of them. 

The Court being of opinion that the alleged defect wae not 
covered by  covenant, the plaintiff submitted to a nonsuit 
and appealed. 

Boore,  for the plaintiff, argued as follows: The only ques- 
tion is whether the slave's hands were in a state of health. 
'' Health" is derived from " heal." Webster, verb. Health. 
" Heal," as a trans. verb, means " to restore to soundness- 

to make sound." 
As an intrans. verb-'' to grow sound-to return to a sound 

state." 
All derivatives of ha8 strictly preserve the sense of tho 

root and imply soundness. 
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IIealth is " that state of an animal or living body in which 
the parts are sound, ~vell organized and disposed, and in which 
they all perfo~m freely their natural functions." 

When applied to mind it expresses " soundness." Webster. 
Healthful-" Being i11 a sonnd ~ ta t e ,  as a living or organ- 

ized being, having the parts or orgmsentire, and their fimc- 
tions in a free, active and undisturbed operation." Webster. 

See the derivative heslthfulness, &c. 
" Health" implies all that soundness does. 
See " sonncl-sonndness." Webster. 
See L' souiid." Walker. 
f i  Healthy" expresses more than " sonnd." 
" W e  are healthy in every part, hnt we are sound in that 

~vhich is essential for life." Crabbe's Syn. 
u Sound, sane and healthy." 
The King visits all around ; comforts the sick, congratnlates 

the sound. Dryden. 
Here, i L  sick" and " sound" are placed in opposition. Of 

course " sound" means "healthy." 
L'A sound pulse, a sound digestion, sound sleep, are so 

called, with reference to a sonnd and healthy constitution."- 
Watts-Johnston's Dict'y. ver.6. " Sonnd." 

Health is a f'acnlty of pesforming all actions proper to a 
hutnan body in the most perfect manner." Johnson. 

Nyston's Medical Dictionary, a standard French work, de- 
fines ns f 'ollo~~s : " Sanite-exercice libre et facile des f'onc- 
tions," which translated is, " Ehalth is the free and easy ac- 
tion or exercise of the functions." 

Soundness of mind in a slave, means that degree of intellect 
which enables the slave to discharge well all the ordinary 
labors imposed on slaves; Sloan v. WiZliford, 3 Ire. 307. 
L 4  Soundness of body means that there is no ~nalfor~nation, and 
tllibt the structure of the body has undergone no change, either 
tiwn disease or accident, whereby to sender it less fit for ser- 
vice," but it does not import that the structure of the body 
of the animal is perfect and free of defect, for there is no 
rnodel; " but in regard to an organ, (and the same may be 
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 aid of a limb as the hand) as the eye, for instance, there ie 
perfection, and if there be a defect in it, so as to make i t  unfit 
for ordinar.y purposes, (or as before said, less fit for service) 
the auimal is nnsound," and the defect is the same, wlietlier 
" caused by disease or accident" or is coeval with birth ; BeU 
v. Je$reyg, 13 Ire. 356. 

The criticism, in the opinion of the court, on "health and 
soundness," is not correct. Every liinb or organ wliich ad- 
mits of being cured or healed of its infirmity, is unhealthfid ; 
every blind man is infirm ; so is every man with a lame hand 
and fingers which cannot perform the ordinary functions of 
fingers. A feeble organ is not in health, though the residue 
of the body may be. A man with a paralyzed a m ,  though 
lie eat and sleep and walk well, is not in health. The resi- 
due of his body may be both sound and healthy, but he is not 
sound in body, nor healthful in body, for the body comprises 
every part of the man. One whose leg is cut oE cannot be 
healthful in body, for there is not the body of a man ; nor can 
he be sound in body, not because he is sickly, but because 
there is not the body of a man. 

Christ healed the withered hand ; can i t  be said of that man 
that he was healthy? IIe  healed the blind man and the dumb 
man. Did he heal a man that mas healthy ? We cannot heal 
health, therefore we cannot heal a healthy man. 

What we can heal, must be unhealthy. The contracted 
fingers admit of healing, therefore they are not healthy. They 
are part of the slave, so he is not healthy. 
Is a limb healthy which cannot, by reason of malformation, 

perform the ordinary functions of a limb ? 

-No counsel appeared for the defendant in this Court. 

BATI'LE, J. IIad the covenant in the present case been, 
that the slave was sound and healthy," the defect in the con- 
formation of the little finger of each hand, would have been a 
breach of i t  within the principle laid down by this Court in 
A'ell v. J~@'rey,~, 13 Ire. Rep. 356. In that case, myopia, 
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or shortness of sight, was held by all the Judges not to be 
unhealthiness, but a majority of the Court decided that i t  was 
unsoundness, within the meaning of a warranty of soundness, 
when i t  existed to such a degree as to render the slave unfit 
to perform the common and ordinary business of the house 
or field. In  the present covenant, the meaning of the term 
';sound" is restricted to the " mind and health," and imports 
that the slave was sound in mind and sound in health. No 
pretense is made that lie was of urisound mind, and the only 
question is, was he of unsound healthc$ And this, we think, 
notwithstanding the learned and ingenious argument of the 
counsel for the plaintiff, is expressly decided against him by 
the whole Court in the case above referred to of Bell v. Jef- 
.fi.ty~. " The word 'healthy' " says Judge PEARSON, in deliver- 
ing the opinion of the court, " in its ordinary acceptation, 
means free from disease or bodily ailment, or a state of the 
system peculiarly susceptible or liable to disease or bodily 
ailment." Froni that he conclnded that mere slmrtness of 
sight was not unhealthiness, and with that conclusion the 
Chief Justice, RUFFIN, agreed. Now, it seems to us, that the 
defect in the structure of the little fingers can be no more a 
want of soundness in health, in the ordinary acceptation of 
the term "health," than was myopia, or shortness of sight, ss 
it was proved to exist in the case of Bell v. Jefleys. 

PER CURIAM, Judgment aErmed. 

BERNARDT ABPT v. WILLIAM R. MILLER. 

A mercantile instrument, given in a partnership name, binds all the partners, 
unless the person who takes it knows, or has reason to believe, that the 
partner who made it was improperly using his authority for his own bene- 
fit to the prejudice of the other members. 

Where a new partner came into a firm, and the same business was carried on 
at the same place as by the old firm, and one of the members of the new 
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firm\gave a mercantile instrument in the name of the new firm, to secure 
a debt due by the old firm to one of its workmen, which was regularly en- 
tered on the books of the new firm, it was Beld that the onus of proving 
that that paper was given in bad faith, and that the receiver of it knew, or 
had reason to believe it, rested upon the defendant. 

ACTION of DEBT, tried before SAUNDERS, Judge, a t  the Fall 
Term, 1857, of Wake S~iperior Conrt. 

The following case agreed was sn'omitted for the judgment 
of the Court: James F. Jordan and William D. Cooke were 
partners in the business of manufacturing paper, under the 
name and style of '' Jarnes F. Jordan & GO.,'' and had in their 
ernployrnent the plaintiff, F. B. Abpt, as a laborel; a t  one 
dollar and a quarter per day, from some time in the year 
1852, until the 1st of January, 1854. 

In  July 1853, the defendant, William R. Miller, became a 
partner in the said company, which. still continued to do busi- 
ness under its old name and style. 

On the first of October, 1853, J. F. Jordan, who was the 
active partner, without the knowledge of Wm. R. Miller, exe- 
cuted to the plaintiff a note for $669, in part p a p e n t  of his 
services, aud signed it in the name of James F. Jordan & Co., 
wliich was regularly entered on the books of the company, as 
was the custom when notes were executed. On the first of 
January, 1854, he executed another note in the same manner 
for $100, for the balance due him. 

Tlre defendant pleaded the general issue and the facts spe- 
cially set forth. I t  was agreed that if his Honor should be of 
opinion with the plaintiff, upon the above state of facts, judg- 
ment should be rendered for the sum of $769 with interest ; 
otherwise, judgment was to be entered for the defendant. 

On consideration of the case agreed, the Court being bf 
opinion with the defendant, gave judgment accordingly ; from 
which the plaintiff appealed. 

Rogers and Vusted, for plaintiff. 
Ebwbe, for defendant. 

3 
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PEARSON, J. The case of Cotten v. Evans, 1 Dev. and Eat. 
Eq. 284, settles this principle. A mercantile instrument, 
given in the partnership name, binds all of the partners, un- 
less the person who takes it knows, or has reason to believe, 
tliat the partner who made it was improperly using his au- 
thority for his own benefit, to the prejudice of the other mem- 
bers; in other words, the question is not one of power, but of 
a linown abuse of power, the enquiry being, was the security 
obtained in good, or bad, faith. 

If the instrument be given to secure an individual debt of 
the partner giving it, which had been previously contracted, 
tliat is sufficient evidence of the abnse of power; i t  proves 
that the partner is improperly using authority for his own 
benefit, to the prejudice of the other members ; and they are 
not bound unless there is proof of their concurrence either 
before or afterwards. In  like manner, if an executor trans- 
fers a note of the testator in payment of his own debt, the 
transaction itself is evidence of fraud, and an abuse of power. 
This doctrine is settled by numerous cases, and is agreed to 
on all hands. 

If, after business has been carried on for some time by a 
firm, one of the partners withdraws and a third person comes 
in, and the same business is carried on at  the same place, by 
the new firm, and one of the members of the new firm, who 
had been a member of the old firm, gives a mercantile instru- 
ment in the name of the new firm to secure a debt of the old 
firm, a different question is presented, for i t  may well be that 
tbe creditor acted in good faith in taking the security ; because 
he may reasonably suppose that the new firm, which consists 
in part of the same individuals, had acquired the stock on 
hand and the debts due to the old firm, in consideration of an 
undertaking to pay the debts due by it. If he acts inno- 
cently, and a loss is to fall either upon him, or upon the firm, 
evidently i t  should be borne by the latter. They conferred 
upon their partner the power to draw the instrument, and can 
only relieve themwives by proving that the party claiming 
benefit under it, knew, or  had reason to believe, that he wae 
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improperly using it. The onus of proof is on them. This is 
decided in Cotten v. Euaas, supra, where the subject is elab- 
orately discussed, and all the cases are examined. 

There is a dissenting opinion in that case, and the subject 
underwent a thorough examination. Much can be said on 
both sides, and if the argument leaves the question doubtful, 
i t  proves that i t  can only be settled by adhering to the deci- 
sion of the court. 

The present is a much stronger case than Cbtten v. Buans. 
The defendant comes into the firm, upon what terms is not 
stated, and the business is carried on under its old name and 
style, without any apparent change whatever, save that there 
is a new member. The plaintiff had been engaged as a labor- 
e r  by the old firm, for an indefinite time, at  one dollar and a 
quarter per day, and continued to perform service as before. 
A mercantile instrument, or promissory note of the new firm, 
is given to him by the acting partner, for a part of his wages, 
which is regularly entered on the books. Afterwards, another 
note is given in like manner for the balance. The services 
for which the notes were given were rendered in part before, 
and in part after, the defendant came into the firm. 

I t  may well be that the- plaintiff acted in good faith in 
taking these securities, because he may reasonably have sup- 
?osed, and in all probability did suppose, that the defendant 
became a member of the firm by paying a sum agreed on, as 
a consideration for a share in the concern, whereby he be- 
came interested in the stock on hand, the unfinished work and 
materials, and the debts due it, and became bound for the 
debts outstanding against it ; in other words, that he became 
a partner " for better or for worse." The defendant has offer- 
ed no proof as to the terms upon which he became a member, 
and this is peculiarly within his knowledge ; at all events, if 
a loss is to fall on the plaintiff, or on him, he should bear i t  ; 
for he conferred on his partner the power to draw the securi- 
ties, and the onus of proving that the defendant knew, or bad 
reason to believe, that the power was improperly used, is on him. 

The fact that the plaintiff was m r k i n g  under a continuing 
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contract for an indefinite time, is also entitled to much weight. 
I t  is true, his wages were estimated at so much per day ; but 
there was an engagerrlent, growing out of thanature of his ern- 
ployment, that the firm sh~uld  employ him, and he should work 
for i t  so long as it was mutually satisfactory to the parties-s 
sort of tenancy at will ; so that either party would have felt ag- 
grieved, if the other had, without cause, abruptly broken off 
the relation ; under it, the services ran into the time of the 
new firm. This makes the case much stronger than that of a 
pre-existing debt or executed contract, independent and 
wholly unconnected with the business of the new firm, as was 
the case in Cotten v. Eirans. 

There is error. 

PEE CUXIAIE, Judgment reversed, and, upon the case 
agreed, judgment for the plaintiff. 

Den on the demise of JOHN W. HAMLET and wife v. WM. TAYLOR. 

An Act of the 'General Assembly which provides that it shall be in force 
from and after its passage, is in force, and takes effect, from the first day of 
the session at which it was passed. 

ACTION of EJECTMENT, tried before his Honor, Judge ELLIS, 
at the Fall Term, 1857, of Wilson Superior Court. 

The following case agreed was submitted for the judgment 
of the Court: The feme lessor of the plaintiff, Zilpha, was 
seized and possessed of the land in question, from the death 
of her father in the year 1846, and on the 21st day of Decem- 
ber, 1848, she intermarried with the other lessor, J. W. Ham- 
let ; that no child has been born of the marriage ; that on the 
8th day of August, 1851, the husband, J. W. Hamlet, bar- 
gained and sold, by deed proveu and registered in the com- 
mon form, the said land to J. D. and M. Rountree, who in 
like manner sold and conveyed the premises to the defend- 
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ant, who entered and has been in possession ev& since ; and 
that before the commencement of this action, the lessors de- 
manded possession which was refused them. 

I t  was agreed thatif the Court should be of opinion that the 
plaintiff mas entitled to recover upon this state of the case, 
judgment should be rendered for the plaintiff ; otherwise for 
tlie defendant. 

On consideration of the case, his Eonor, according to the 
agreement, gave jndgment for the plaintiff, from which the 
defendant appealed. 

Xt.ron,g and Dortch, for the plaintiffs, argnecl as follo~vs : 
The *4ct of Assembly of 1848, ch. 41, sec. 1, applies to this case. 

A t  common law, an act of Parliament relates to the first 
day of the session in which it was passed, no ~natterhow hard 
the consequences ; LatZess v. JIolmes, 4 T. R. 660 ; Punter's 
case, 6 Bto. P. C. 553 ; Saunders on Pleading and Evidence, 
vol. 1, page 52, and cases there cited. 

A jndgment reacts, and now relates, to the 1st day of the 
teim in which it is rendered, although it thereby operates to 
defeat contracts made before its actual rendition ; Parley r. 
Lea, 4 Dev. and Bat. 169. 

To remedy the former evil required an Act of Parliament 
in England, 33 Geo. 3, chap. 13 ; and an Act of the Legisla- 
ture in this State, which declares that an Act of Asserribly 
'L 6l1all be in force only from and after 30 days after the rise 
of the session in wl~icli it shall hare passed, unless expressly 
otherwise directed;" Rev. Code, ch. 52, sec. 39. 

In this case it has been " expressly otherwise directed," 
since the Bet itself declares, " tliat from and after the passage 
of this Act, &c." 

The time of passage of an Act is the first day of tlie session. 
See cases above cited, and Weeks v. TVeeks, 5 Ire. Eq. 111. 

The Act of 1843 has received a Legislative construction ; 
Rev. Code, ch. 56, sec. I. 

No counsel appeared for tlie defendant in this Court. 
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BATTLE, J. The act of l848,,ch. 41, entitled '' An act, mak- 
ing better and more suitable provision for femes coue~t," de- 
clares in the let section, " that from and after the passage of this 
act, whenever a marriage shall take place, all the lands or 
real estate owned by the feme covert, a t  the time of marriage, 
and all the lands and real estate which she may subsequently 
acquire, by will, devise, inheritance or otherwise, shall not be 
mbject to be sold or leased by tile hnsband far the term of 
his own life or any less term of years, except by and with the 
consent of his wife, first had and obtained, to be ascertained 
and effectuated by privy examination, according to the rules 
now reqnired by law for the sale of lands by deed belonging 
to fenics covert.'' 

The session of the General Assembly at which this act was 
passed, comn~enced on the 20th day of November, 1848, and 
the act was ratified on the 29th day of January, 1849. The 
feme lessor of the plaintiff became the owner of the land in 
coritroversy in the year 1846, and was ~nawiecl to the other 
lessor, on the Blst of December, 1848, so that the case turns 
upon the question, from what time the act referred to took 
effect. 

At  the common law, an act of Parliament, passed at any 
time during the session, had relation to the first day thereof, 
and was in force from that time, uuless some other time was 
fj ued npon in tlle act itself. ZcctZess v. Jlolrnes, 4 Term Eep. 660, 
1'~rlztero's case, 6 IJro. P. 0. 553. The same rule was adopted 
in this State with ~ q p * d  to the a d s  of our General Assern bly ; 
,\',r~ith 1.. Smith, Mar. Ilep. 26 ; Sumnrr v. Barksdule, C o d .  
Itel). 111. This was altered by the act of 1'799, (ch. 527 of 
t l ~ e  llev. Coclc of 1820,) 1 Rev. Sat., cli. 55, sec. 36, by nhich 
i t  is provicletl, that acts of Assembly shall only be in force 
i'ro111 aud after thirty days after the rise of the session in wllitll 
they are passed, and not before, unless otherwise espreesly 
directed in the acts themselvee. (See also tllc Rev. Code, cli. 
63, sec. 35). 

I n  the case before us, the act was expressly directed to be 
in force from and after its passage, which takes i t  out of the 
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operation of the act of 1799, and brings it within the rule of 
the common law, as has been expressly decided by this Court 
in the case of Weeks v. Weeks, 5 Ire. Eq. Rep. 111. 

I n  passing the Revised Code, the Legislature of 1854 treat- 
ed the act of 1848, upon which we are commenting, as hav- 
ing been in full force from the third Monday of November in 
that year, which was the first day of the session. We are 
thus fortified in our exposition of the law by the opinion of that 
body. Had it been declared that the act was to be in force 
from and after its ratification, instead of its passage, then the 
day on which it was ratified, by the signatures of the speak- 
ers of the two Houses, would have been the day from and 
after which it would have been in force. 

PER CURIAM, The judgment of the Superior Court is 
affirmed. 

SAMUEL A. SPRUILL v. TRADER & TRADER. 

A proposal by the owner of certain vessels then on their way from New 
York to this State, that if A would ship his produce on board those ves- 
sels, he, the owner, would guarantee him a certain price, which offer was 
not accepted at the time, BeZd that the proposal could not be considered 
as extending to other vessels, not then on their way, without a further en- 
gagement on the part of the ship-owner. 

Proceediup in the garnishment of one creditor where there was an issue, 
and a verdict finding that there were no funds in the defendant's hands, 
beyond a certain amount confessed by him, create no estoppel upon an 
issue to try the same fact in another garnishment in behalf of another cred- 
itor. 

A submission to a nonsuit by a plaintiff in the county court is not a volunta- 
ry abandonment of the suit, and he may appeal. 

THIS was an issne made in a GARNISHNENT, and tried before 
CALDWELL, Judge, at the last Fall term of Hertford Superior 
Court. 

The defendants were garnisheed as the debtors of Glines 
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and Graham of New York, against whom the plaintiff had 
taken an attachment and had obtained a judgment in Rert- 
ford Superior Court. 

I t  appeared in evidence, that Glines, one of the above- 
named firm, had removed to M~zrfreesboro', in this State, and 
opened there a mercantile establishment; that about the last 
of November, or 1st of December, 1855, a conversation took 
place between him and the defendants, in which the latter said 
they had vessels on the way from New York to Murfreesboro', 
and expressed a wish to get lading for them. They asked 
the defendants if they had any corn to ship, to which defend- 
ants replied, that they had;  that i t  had cost them seventy 
cents per bnshel ; that corn had fallen in price, and that 
i t  was a bad time to ship. To this, Glines rejoined, " If you 
will ship your corn in our vessels to New York, we will guar- 
antee you seventy cents and a profit over and beyond"; to 
which proposition the defendants made no reply. I t  also ap- 
peared that, early in the month of December of that year, 
vessels belonging to Glines & Graham reached Murfreeaboro', 
bnt the defendants did not ship any corn in them. In  the 
month of January, 1856, (abont the 22nd,) other vessels be- 
longing to Gliues & Graham, arrived at Murfreesboro', on 
board of which, corn, belonging to the defendants, to the 
amount of nine hundred and seventy bushels, was shipped. 
I n  consequence of ice in the sound and river, and boisterous 
weather, these cargoes did not reach New York till the last 
of E'ebn~ary, or first of March ensuing, when corn had fallen 
from seventy-six to fifty cents per bushel. 

Glines and Graham advanced cash on the corn shipped by 
tlien~, which exceeded in amount the price for which the corn 
was sold in the New-York market, by some two hundred and 
fifty or three hundred dollars, and i t  was for this excess that 
the plaintiff sought to charge the defendants as the debtors of 
Glines and Graham. 

The defendants contended that they had sold the corn to 
Glines & Graham at  seventy cents, and relied 011 the proof, as 
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stated above, of the proposition of that firm to guarantee that 
price. 

The Conrt, among other things, charged the jury, that if 
the defendants did not accede to the proposition of Glines & 
Graham, to guarantee a certain price for the corn, when i t  wag 
made, i t  did not remain open to be accepted thereafter, nnless 
assented to by Glines & Graham ; for that the law required 
the assent of both parties to make s contract of guaranty 
binding. Defendants excepted. 

Befvre the jury was empannelled, the defendants, by their 
connsel, moved to amend their answer, and also to plead the 
following facts : A t  ----- term of Hertforcl County Court, 
Lawrence and Lassiter, creditors of Glines and Graham, who 
had, before the plaintiff caused the defendants' indebtedness 
to be attached, made up an issue with the defendants, pre- 
cisely similar to that about to be tried, whereill the jury had 
returned a verdict that there were no funds or indebtedness 
in the defendants' hands, beyond a certain sum confessed by 
them in that snit, and which had been paid by them to the 
said Lawrence and Lassiter, under the judgment of that court. 
These amendments were refused by his Honor, and the de- 
fendants' counsel again excepted. 

Verdict for the plaintiff; judgment and appeal by the dc- 
fendants. 

Moore and Fineton, Jr., for the plaintiff. 
Smith, for the defendants. 

PEARSON, J. W e  concur with his Honor, that as the de- 
fendants did not accede to the proposition of Glines and C h -  
ham, as to shipping the corn upon a guaranty that it should 
bring sevent;y cents per bushel at the time the proposition was 
made, i t  did not remain open, and the defendants could not 
therefore assent to it without the concnrrence of Glines and 
Graham. " I t  takes two to make a bargain" is a maxim of 
law, the soundness of which strikes the good sense of every 
one, so that i t  has become ,z " com~lon saying." 
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I t  may be, that if the defendants had shipped corn in the 
vessels that were then on their way from New York, and ar- 
rived in Murfreesboro' early in December, there would have 
been good ground for contending, that as the proposition was 
made in reference to those vessels, it remained open until 
their arrival. Gut the defendants did not avail themselves of 
that opportunity for making a shipment ; so the question does 
not arise. W e  consider it very clear that they were " behind 
time" in shipping on the other vessels that arrived on the 
YBnd of January ; because it does not appear that these ves- 
sels were " on their way to Murfreesborough from New Tork" 
a t  the time the proposition was made ; consequently, there is 
no pretext for saying i t  was made in reference to them, and 
there is no ground to support the position that i t  remained 
open until their arrival. 

I=. Xrnith, for the defendants, assumed the position, that 
t l ~ e  proceeding in a garnislment is in the name of the ab- 
sconding debtor (as plaintiff), to the nse of the attaching cred- 
itor, against the debtor who is garnisheed, and from this he 
deduced the conclusion, that the proceedings in the garnish- 
ment of Lawrence and Lassiter, where there was an issue, 
and verdict that there were no funds in defendants' hands, 
except the amount confessed, was an estoppel of record, being 
upon the same fact put in issue by the present proceedings, 
and between the same pwties, to wit, the debtor as plaintiff, 
and the present defendants. 

XTe deny the premises. Tlre proceeding in a garnishment 
is in the name of the attaching creditor, who, by force of the 
statute, is the assignee of the absconding debtor, for the pur- 
poses of the attachment ; so the parties acting as plaintiffs, in 
the two proceedings, were not the same ; and consequently 
the verdict in the former does not conclude ; being res inter 
alios actu. I t  would be strange if this were not so, for the 
attaching creditor in one garnishment may be content, if 
enough is found to pay his debt, to let a verdict pass in favor 
of a defendant as to the residue ; or at all events, he may not 
feel disposed to contest the matter, while the creditor in an- 
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other garnishment may be disposed to 'do so, and there can 
be no reason why the way should not be left open for him. 
This disposes of the question in reference to the amendment, 
and it is unnecessary to enter fnrther into it. 

I t  was then insisted, that as the plaintiffs were nonsuited in 
the county court, they had no right to appeal. I t  is every 
day's practice in the superior court, for a plaintiff to submit 
to a nonsuit, in deference to an intimation of the court, and 
appeal. The same practice is applicable to the county court. 
If the plaintiff thinks lie has not made out his case, there ia 
no reason why he may not submit to a nonsuit and take an 
appeal ; for it does not amount to a retraxit or voluntary 
rtbando~ment of his suit. There is no error. 

PEE CUEIAM, Judgment affirmed. 

JAMES W. BELL v. CALEB L. WALKER, el al. 

Where a slave, of ordinary capacity, was apprenticed to a ship-carpenter, to 
learn the trade of a ship-carpenter and caulker, it was Beld to be no defense 
in an action for a breach of his covenant, that the apprentice was obstinate 
and unwilling to learn the trade. 

The vahe that would have been added to the slave by the trade, was Held 
to be the proper measure of damages in this case. 

THIS was an action of COVENANT, tried before GALDWELL, J., 
at  the Fall Term, 155'7, of Wasliington Superior Court. 

m g  cove- TI,$ plaintiff declared fur breaches of the f o l l o ~ '  
nant, $42 : In pt~rsuance of a contract entered into between 
W e b  Walker arid Jesse Herrington of the one part, and 
James TV. Bell of the other part, a11 of the said county, I, said 
Caleb XTallier and Jesse Herrington, jointly and severally 
agree and promise to take, keep, and employ negroes Peter, 
Woden and Abbott, treating them well, four years, and learn 
them the ship-carpenter and caulker's trades, and give annn- 
ally the said James W. Bell a note for one hundred dollars 
for each of the negroes, with approved security, specifying 
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that each are not to be employed by water, at steam-xnill or 

The breaches assigned were, that the defendants had failed 
and refused to teach the said slaves the ship-carpenter's and 
caulker's trades. 

I t  was proved that the three slaves, mentioned in the cove- 
nant, were sent to the defendants and remained with them 
for fonr gears ; that the defendants owned a ship-yard at Ply- 
mouth, in  Washington count)-, where this business was carried 
on ; that, during the term, the slave Peter was kept at work 
in the yard, and a part of the time in cutting and hewing 
timber in the woods, for the use of the yard, and a part of the 
time in hauling ; that he made progress in acquiring skill in 
the trade of a ship-carpenter, bnt was not put to the business 
of caulking a t  all, and that he was apt and docile, and was 
properly taught in the ship-carpenter's trade. I t  mas in evi- 
dence, that the other two slaves were kept a t  work mostly in 
the woods, in preparing timber and in lianling it to the yard. ; 
that they were put at caulking under other slaves emlhyed  
in the yard, for two weeks, and at work on ships in the yard ; 
that they were negroes of ordinary capacity ; that they re- 
peatedly declared that they would not learn the trade ; that 
they were unwilling to be taught ; that repeated efforts were 
made to instruct them ; that they were taken away from sev- 
eral jobs, upon which they had been put, because of their bad 
work ; and that they were kept at s11ch work, relating to the 
business, as they could (lo to the best advantage. 

I t  was a160 in evidence, that the felling, hewing and hanl- 
ing ship-timber was, in this section of the country, a part of 
the ship-carpenter's trade, and a preliminary training towards 
their acquiring the art. 

It was in evidence, further, that the two slaves, Woden and 
Abbott, were but little, if in any degree, improved in the 
trade, but that Peter was well instructed in the sllip-carpen- 
ter's craft for the time he had been at work, but that no effort 
had been made to teach him caulking. 
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I t  was further proved that this trade would add $300 to the 
valne of the slave. 

I t  was insisted for the defendants : First. That they had 
only engaged to make reasonable efforts to instruct the plain- 
tiff's slaves in theircallings, and if these efforts were made, and 
the slaves could not, or would not learn, by reason of obstinacy 
or inaptitude, they were not responsible. Secondly. That if 
the defendants found that the slaves Woden znd Abbott 
conld not, or would not, after reasonable efforts, learn the more 
difficult parts of the trade, they were at liberty, if not bonnd, 
to keep them at the more easily acquired parts of the trade. 

Thirdly. In respect to damages, that if the plaintiff was en- 
titled to recover, the proper measure would be the expense 
and loss to be incurred in securing to the slaves the instrnc- 
tion which the defendants had failed to give them. 

The Court charged the jury, that if the witnesses were to 
be believed, the defendants had violated their covenant, and 
that the unwillingness of the slaves Woden and Abbott to 
learn the trade, did not excuse the defendants. Upon the 
question of damages, his Honor recurred to the evidence as to 
the amount added to the value of a slave by the acquisition 
of these trades, and told the jury that the whole matter was 
for their consideration. The defendants excepted. 

Verdict, $600 for plaintiff. Judgment and appeal. 

Pool, Wiqtston, Jr., and H. A. Gilliam, for plaintiff. 
Smith and Garrett, for defendants. 

BATTLE, J. The covenant of the defendants bound them 
to use all necessary and reasonable means for giving to 
the slaves of the plaintiff, faithful, diligent and skilful in- 
struction in the art of a ship-carpenter and caulker ; Cluncy 
v. Oaermafi, 1 Dev. and Bat. Rep. 402. If the slaves were 
incapable of learning the art, that might be a defense, 
but a mere unwillingness to learn cannot be aIlowed to have 
that effect. I t  was proved that the slares Woden and Ab- 
bott had ordinary capacity, ' and it does not appear that if 
proper measures had been taken to overcome their obstinacy, 
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and to compel the performance of their dnty, they might not 
have made as much progress in learning the art of a ship-car- 
penter as the other slave, Peter. I t  was proved, indeed, that 
"repeated efforts were made to instruct them," but they de- 
clared they were unwilling to be taught, and would not learn ; 
under these circnmstances, i t  was the right and the duty of 
the defendants to coerce them by such means as the law al- 
lows to masters, to errforce obedience from their apprentices. 
And at  all events, the least the defendants could have done, 
was to have notified the plaintiff that his slaves could not, or 
would not be taught, so that he might have made different 
arrangements for them. 

W e  are clearly of opinion, then, that the covenant was bro- 
ken, and the plaintiff was entitled to recover some damages 
for the breach. The question remains, was the proper mea- 
sure adopted by the jury under the instruction of the court. 
W e  are satisfied that i t  was. I t  was testified, by some of the 
witnesses, that a slave instructed in the art of a ship-carpenter 
and caulker would be increased in value tlie sum of three 
hundred dollars. I f  the defendants had performed their cov- 
enant, the plaintiff would have been benefitted to that amount, 
in  the increased value of each of his slaves, and of that he 
was deprived by their default; so that it seems clear, that in 
giving six hundred dollars, the jury adopted the proper rule 
as  intimated to them by the Judge. If i t  be said that the 
slaves Woden and Abbott had received some, though but 
slight, instruction, and that a deduction ought to have been 
made from the amount of damages on that account, i t  may 
be replied that Peter was not at  all instructed in the art of 
caulking, which called for some damages for tliat default in 
respect to him. The rule of damages contended fbr, on the 
part of the defendants, is objectionable, because of its uncer- 
tainty and the difficulty of its application to the circumstances 
of tlie case. The slaves were four years older, with habits of 
obstinacy increased by indulgence, and i t  would be almost 
impossible to ascertain, with any reasonable certainty, how 
much i t  would cost the plaiatiff to have the slaves taught and 



DECEMBER TERM, 1857, 4'J 
2, 

White v. Green. 

made as valuable as they would have been, had the defend- 
ants performed faithfully their covenant. 

PI&C CURIAM, Judgment affirmed. 

I JAMES WHITE v. GEORGE N. GREEN. 

f n a suit brought to recover back money paid for the purchase of a forged pro- 
missory note, which had been taken without endorsement, it is not a 
ground of estoppel that the purchaser had obtained, to his use, a judg- 
ment against the ostensible maker, in favor of the supposed payee. 

I n  a suit brought to recover back the purchase-money paid to the holder, 
without endorsement, of a note alleged to be forged, the ostensible maker 
of such note is a competent witness to prove the forgery. although he had 
given to the ostensible payee a bond to indemnify him against the conse- 
quences of refusing to let his name be used in the collection of it by suit. 

One cannot produce his own declarations in evidence, though not interested 
at the time. 

Assumpsit is the proper form of action for the recovery of money paid on the 
purchase of a forged note. 

ACTION of ASSUMPSIT, tried before BAILEY, J., at  the Spring 
Term, 1854, of Bertie Superior Court. 

The plaintiff's declaration contained two counts : 
First. That the defendant had sold to him a forged note on 

one Eason Ward, for the sum of eighty-four dollars. 
Secondly. For money had and received to the plaintiff's use. 
The plaintiff produced in evidence a paper writing, pur- 

porting to be a note for eighty-four dollars, bearing date 15th 
of May, 1849, payable to Riddick Freeman, to which the 
name of the defendant was affixed as a witness, in his proper 
hand-writing. The body of thq note was not in the hand- 
writing of either the defendant or of Riddick Freeman, and 
there was no evidence going to show by whom the body of 
the instrument was written. Riddick Freeman died in the 
month of September, 1850, and Blount Freeman became hi8 
administrator. The defendant sold the note to the plaintiff 
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on the 10th of Febrnary, 1851, which was delivered by the 
defendant to the plaintiff, but not endorsed or assigned in 
writing. The plaintiff caused to be issued a warrant against 
Eason Ward, in tlie name of Blount Riddick, as administra- 
tor, to the plaintiff's use, and on the trial thereof, the defencl- 
ant was examined as a yitness, who swore to the execution 
of the note by Eason Ward, and a judgment was rendered 
against him for the amount thereof by the justice of the peace 
before whom i t  was rendered. Whether this judgment was 
appealed from by Ward, or whether he had paid it, did not 
appear on the trial of the cause below. 

Afterwards, however, the plaintiff brought this action 
against the defendant, alleging that the note in question was 
a forgery. 

To disprove the allegation of forgery, the defendant offered 
to prove, that before the death of Riddick Freeman, he (de- 
fendant) had repeatedly stated that Eason Ward owed him 
eighty or eighty-five dollars. The evidence was objected to 
by the plaintiff's counsel, and excluded by his Honor; for 
which the defendant excepted. 

Eason Ward was tendered as a witness for the plaintiff, 
and objected to on the part of the defendant. I t  was 
shown, in snpport of tliis objection, that he had given to 
Blount Riddick a bond to indemnify him for refusing to 
permit his name to be used in a snit against Ward for the 
collection of the note. The objection was overruled, and the 
testimony admitted ; whereupon the defendant again except- 
ed. Defendant also objected to the form of the action, but 
the court overruled the objection. 

There was a verdict and judgment for the plaintiff, and an 
appeal by the defendant. 

Smith, for the plaintiff. 
Windon, Jr., for the defendant. 

PEARBON, J. The judgment taken upon the note in tlie 
name of Blount Freeman, administrator of Riddick Freeman, 
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the payee, to the use of the plaintiff, cannot be used by  the 
defendant as an estoppel on the question of forgery. H e  was 
not a party to that proceeding ; i t  was res i n t w  alios acta. 
Estoppels must be mutual. The justness of the rule is exem- 
plified by this case, becanse the defendant was the witness 
upon whose testimony the judglner~t was obtained. If the 
plaintiff became satisfied that the note was a forgery, it was 
right in him not to collect the jndgment, and his remedy to 
recover back the money paid for the supposed note, onglit not 
tu be affected by the fact that he had obtained a judgment. 

The case turns upon the competency of Esson Ward as a 
witness for the plaintiff. I Ie  had executed to Blonnt Free- 
man, who had the legal title, a bond of indemnity not to allow 
his name to be used in enforcing collection of the note. So 
neither the plaintiff, nbr defendant, could reach him at law. 
The only remedy was in equity, by a bill against him and 
l3lount Freeman, charging tllat 11e held the note as trustee, and 
liad combined with tlie maker to prevent its collection atlam. 
It  would be irn~naterial to the witness, whether tlie bill was 
tiled by the plaintiff' or the defendant. 

The defendant excepts, becanse certain declarations of his, 
nlnde before the death of Riddiclr Freeman, v e x  rejectecl. 

It is a snficient answer to say,it does not appear when the dc- 
fendant acquired the beneficial ownership of the supposed 
11ote ; i t  mlty have been before these declarations. Besides, 
1r.e can see no ground for departing Boin the rule, that one 
cannot m;2nufacture evidence for himself, although he may 
llot be  interested at the time. 

Tliere is no objection to the form of the action. I t  is settled, 
that where a counterfeit bank bill or forged note is passed, tho 
money may be recorered back in assumpsit. 

PER CURIAX, Judgment affirmed, 
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J O H N  J. QRaWDY v. JOHN SMALL. 

Where one undertook, by contract, to deliver an article, at a certain time and 
place, to be paid for on delivery, and, before and at the specified time, the 
vendor refused to deliver ; Held, in an action for a breach of the contract, 
that the refusal dispensed with the necessity of a tender of the money on 
the part of the vendee, but that he is, nevertheless, bound to aver and 
provg readiness and ability to pay at the time and place specified. 

ASSUMPSIT, tried before ELLIS, Judge, at the last Superior 
Court of Pasquotank. 

The plaintiff declared for the nondelivery of a quantity of 
corn, and offered the following instrument of writing as evi- 
dence of the contract : " This is to certify that I have this day 
sold John J. Grandy five hundred barrels of corn, at  three 
25-100 dollars per barrel, to be delivered at  Little River 
bridge, in clean, sonnd order, when called for. Jannary lath, 
1854." Signed by the defendant. On the 3lst of the same 
month, (January), the plaintiff gave notice to the defendant, 
in writing, that he was ready to receive and pay for the corn, 
and demanded that i t  should be delivered according to the 
contract. This writing was sent by Mr. Newbold, who left i t  
at defendant's dwelling, he not being at  home, but he saw 
the defendant that day, who admitted that he had received 
the paper, but said he did not intend delivering the corn, be- 
cause the plaintiff had not sent for i t  according to contract. 
The witness further said, that he communicated this conver- 
sation to the plaintiff on the same day, and further, that he 
was not furnished with any funds to pay for the corn. On 
the next day, the plaintiff sent his vessel to Little River 
bridge for the corn, with one Palin, as his agent, to demand 
and receive the same, but the defendant again refused to de- 
liver it, alleging the same reason as before ; neither did this 
agent have any funds to pay for the corn, or any part of it. 

The plaintiff proved, that on the last day of January, he 
had to his credit, in the Farmers' Bank of Elizabeth City, 
more than $2,000, which he was entitled to draw ; also, that 
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corn was then worth, at Elizabeth City, four dollars per barrel ; 
also that plaintiff could raise this amount at  any time. 

The defendant read in evidence another writing, which was 
signed by the plaintiff and delivered to the defendant at  the 
same time with the one declared on, which is as follows : " This 
is to certify, that I have this day purchased of John Small, 
five hundred barrels of corn, at three dollars 25-100 per bar- 
rel-cash on delivery, to be delivered at  Little River bridge, 
clean and sound. January 18th, 1854." Signed by the 
plaintiff. 

I n  submission to an intimation of the Court, that the plain- 
tiff was not entitIed to recover on this evidence, he took a 
nonsuit and appealed. 

Heath, for the plaintiff. 
Jordan, for the defendant. 

PEARSON, J. The acts to be done by the parties, under this 
contract, were concurrent ; the plaintiff was bound to pay the 
money on the delivery of the corn ; his doing so, was a con- 
dition precedent to the right of action, and the question is, 
whether there was any thing to discharge him from its per- 
formance. 

Where a party is ready and able and offers to perform, and 
the other party refuses to accept, this is considered, in law, as 
equivalent to a performance for the purposes of the action. 

In  some cases, an offer to perform is dispensed with, and 
proof of readiness and ability is held sufficient to maintain 
the action; for example, A6rams v. Suttles, Busb. Rep. 99. 
Suttles had agreed to hire certain slaves to Abrams, the lat- 
ter giving bond and good surety for the amount of the hire. 
Abrams applied for the slaves, and had with him a person 
who was fully responsible, and who was ready and willing to 
become his surety to a bond, such as was required by the 
contract, but Suttles refused to let him have the slaves, unless 
he would execute a bond which the contract did not require. 
This he declined to do and went off without executing a bond 
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and tendering it. I t  was held that the action could be 
maintained, because readiness and ability were proven, and 
the offer was dispensed with by the conduct of Snttles, for it 
was a vain and idle thing" to draw up a bond, and offer it, 
when he was told it would not be accepted, and he should not 
have the slaves. So, Ripley v. McLinn, 4 Excheque7 Repts. 
344. Ripley had agreed, under an execntory contract of sale, 
to deliver to McLinn a cargo of tea upon its arrival at Belfast. 
The tea arrived, and Ripley was ready and able to deliver it 
under the contract of sale, but McLinn refused to receive i t  
under that contract; and contended that he was entitled to 
have i t  delivered to him under a con8racct of copartnership. 
Thereupon, Ripley refused to deliver it, and sued for a breach 
of the contract. I t  was held, the action could be maintained 
by proof of his readiness and ability, although there was no 
oEer to deliver, and in fact a refusal to do so, on the ground, 
that as the defendant had ref~ised to receive it under the con- 
tract of sale, i t  mas not only " a vain and idle thing" to offer 
to deliver it, but lie had a right to refuse to deliver it, as the 
defendant insiste'cl upon having it under the alleged contract 
of copartnership. There are many cases of this class. The 
principle is this : If a party to an executory contract is in a 
condition to demand a performance, by being ready and able 
at the time and place, and the other party refuses to perform 
his part, an offer is not necessary. For if the offer be condi- 
tional-that is, provided the other party mill perform, i t  is 
vain and idle, as he has refused to perfbrm ; and if the o&er be 
absolute, and be accepted, the money or property is gone for 
nothing. Take a familiar illustration : one agrees to give one 
linndred dollars for a horse to be delivered at a future day ; at 
the time and place he is ready with the money ; the vendor 
refuses to deliver the horse ; a conditional offer of the money 
is vain and idle ; an absolute offer would put the money in 
the hands of the vendor who still keeps the horse. 

In  some cases, not merely the offer, but the readiness and 
ability are dispensed with, and the action may be maintained 
without the proof of oither ; for example, @orb v. Ambergato 
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Bail  Road Compmy, 6 Eng. L. and_ Eq. Rep. 230. Cort had 
agreed to deliver to the company a large quantity of joint 
and intermediate chairs, (i. e. pieces of iron used to lay down 
rails,) to be delivered a t  certain times and i11 certain quanti- 
ties. After delivering a portion of them, he was notified by 
tlie company that it was unable to go on with the c o ~ s t n l c -  
tion of the road, and requested to deliver no more. H e  ac- 
cordingly niade no more, but sold the ma,terials and discharg- 
ed the workmen whom he  had employed for the pnrpose of 
manufacturing them, and, after the time in  which the contract 
was to be completed, brought an action.' I t  was held that the 
action could be maintained, either on the ground that the 
averment of readiness and ability was supported by the 
facts of the case, (for after the company gave the notice, ant1 
yequested the plaintiff to make no more, i t  voa ld  have been 
a uselcss waste of materials and labor, which might possibly 
enhance the amouilt of damages,) or on the ground that the 
plaiiitiff was prevented from being ready aud able, by the 
act of the defendmt, " for one 1112~ be prevented by  a request 
not to do a thing, as well ns by bmte  force." 

So, if there be an engagement to marry on a certain day, 
arid before the day one of the partics nlarl-ies a third l~elson, 
the other may, cftter t h e  d q ,  maintain an action for hi-eacll 
of contract, althougli the Intter had in the meantime married 
also ; because as tlie act of the other 1) :~r t j  made a 1)erSorin- 
ance in~possible, it was not necessary to aver either an offer 
or readinebs and ability nt tile d;ty, and i t  Kas useless to 
].ernsin single for the pllrpose of bei~ig in a state of readiness, 
iilthougli i t  wonld affect the amoi~nt  of claniac.es. 

P 
So, if A engages 11 to atteucl hi111 in a t011r on the Continent, 

i n  the capacity of' conriey, to start a t  a certain day, and, before 
tlie day, A notifies I3 that lie lins abandoned the trip, and 
requests him not to hold liilnself in readiness, or be a t  the 
expense of an outfit, and B, acting on this request, engages 
liili~self to another person, lie may, af& the day, maintain an  
action for breach of contract, without averring readiness and 
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ability on his part, because he was prevented by the act of 
the other party. 

So, if one engages another to serve him as overseer for the 
next year, and, before the year begins, sells his plantation and 
slaves, and notifies the man he will not want his services, 
the latter may, after the expiration of the year, sue for a breach 
of contract, although he had engaged in other business, and 
could not aver readiness and ability. 

The principle is this : If a party to an executory contract 
make a performance impossible, or request the other party 
not to Bold himself in readiness, which is acted on, and there- 
by he is prevented from being ready and able at the day, he 
may maintain an action without proof of readiness, ability, or 
an offer; Xhort v. Stone, 8 Q. B. Rep. 358 ; Bochter v. De 
Latour, 20th Eng. L. and E. Rep. 15'7. These cases carry 
the doctrine further, and hold that when a party makes a per- 
formance impossible, or prevents a performance by an une- 
quivocal act of abandonment and a request to the other side 
not to be in readiness, an action may be commenced even 
hefore the day. I t  is not necessary to enter upon this ques- 
t im,  however, as in our case the action is commenced after 
the day. 

Under which of these two classes does our case fall ? Cer- 
tainly not nnder the latter, for there is no impossibility in re- 
ference to the performance of the contract ; nor was the plain- 
tiff prevented either by "brute force or by a request," from 
being ready with the money when he came to demand the 
corn, nor was there an unequivocal abandonment of the con- 
tract on the part of the defendant, which cpuld be tortured 
into a request that the plaintiff should not put himself to the 
trouble of providing the money ; on the contrary, it is a mere 
declaration, at  a time when the plaintiff had no right to de- 
mand a performance, that he did not intend to deliver the 
corn, because the plaintiff had not sent for i t  according to the 
contract." There is as much reason for insisting that this 
amounts to a request not to be a t  the trouble and expense of 
sending a vessel, as not to have the money; in fact, there 
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would be more sense in it, as i t  might have a bearing on the 
question of damages ; but the truth is, i t  was not intended, 
and! was not understood, as amounting to a request in respect 
to either act. We are satisfied it falls under the first class. 
When the plaintiff sent the vessel to the bridge and demand- 
ed the corn, and the defendant refused to deliver it, the neces- 
sity of an offer of the money was dispensed with, for it was 
a vain and idle" to make the ofFer; but there was nothing to dis- 
pense with the necessity of averring and proving that the plain- 
tiff was then and there ready and able to pay the money, so 
as to show that he would have performed his part of the con- 
tract, but for the refusal of the defendant to deliver the corn; 
which would be considered in law as equivalent to a perform- 
ance on his part. 

The principle requires that the party should be in a condi- 
tion to demand a performance. Suppose the plaintiff had in 
fact not been able to pay the money, the idea of his being 
entitled to reco7er damages would shock all notion of justice, 
and yet, for the purposes of the contract, his not having the 
money at  the bridge, was the same as if he did not have i t  
any where. The argument by which readiness in respect to 
the money is dispensed with, also dispenses with the necessity 
of having a vessel at the bridge, and leads to the conclusion 
that the plaintiff was entitled to damages, although he was 
unable to raise the money or procure a vessel to be sent ; in 
other words, the defendant's saying, before the day, that he 
thought the plaintiff had not sent for the corn in time, and 
therefore did not intend to let him have it, was a breach of 
the contract, for which, according to the cases relied on, an 
action would lie immediately, i t  being idle andvain, after this, 
either to get the money or send the vessel ! The argmnent 
proves too much, shocks common sense, and is a fair instance 
of the recluctio ad absurdurn. 

This same point was decided in #ram?y v. B~CZeese, 2. 
Jones' Rep. 142, and Grandy v. SmaZZ, 3 Jones' Rep. 8. W e  
are convinced, after a full examination of the cases, that these 
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decisions are not only supported by the reason of the thing, 
but by the weight of authorify. 

PER CURIAM, Judgment affirmed. 

JOSEPH B. SH-4W u. JOHN J. GRANDY 

Where the buyer of a commodity is bound by the contract to name the day 
when it is to be delivered, and, on notice and request, refuses to do so, dis- 
avowing the obligation in toto, the seller, on showing that he has the corn- 
nlod~ty at home, can maintain an action for a breach of contract. 

ACTION of ASSUMPSIT, tried before ELLIS, J., at the last Fall 
Term of Pasqnotank Superior Court. 

CASE AGREED. 

"It is admitted that the contract between the parties is 
contained in the following copies of written lnemoranda sign- 
ed by each of them, to wit : 

'' This is to certif.~ that I have, this day, sold John J, 
Grandy, one hundred and thirty barrels of corn, at  three dol- 
lars 25-100 per barrel, to be delivered at Nembegun creek land- 
ing, clean and sonnd. Dated December 4th, 1858." Signed 
by the plaintiff: 

"This is to certXy that I have this day purchased of Jos. 
13. Sham one linndred and thirty barrels of corn, at  three clol- 
lars 25-100 per barrel-cash on delivery-to be delivered at 
Kewbegun creek landing, clean and sound." Dated the same 
dny and signed by the defendant. 

I t  is admitted that after the lapse of s reasonable time, tlla 
plaintiff, at Elizabeth City, the residence of the defendant, 
twelve miles from Newbegun creek landing, gave notice to 
the defendant that he was ready to deliver the corn in the 
order, and at the place, agreed upon, and demanded that the 
defendant sbould pay for the same according to the contract; 
to which the defendant replied, that he should not pay for the 
corn, as the plaintiff had not complied with his contract. 
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I t  is further admitted, that tlle plaintiff liad in his barn, a t  
his farm, seven miles frorn Newbegun creek landing, more 
than one hundred and thirty barrels of corn in hulk, bat  nei- 
ther a t  tlie time of tlie notice a n d  demand, nor afterwards, did 
he  have any corn a t  Xewbegun creek landing. 

I t  is further admitted that the defendant liad more than 
sufficient funds to pay for the corn. 

I t  is agreed that if, upon tlle case stated, his I-Ionor should 
be of opinion with the plaintiff', judgment sliall be entered for 
fourteen dollars ; if not, the judgment of nonsuit. 

The Court, upon consideration of tlle case, being of opinion 
with the plaintiff, judgment was entered according to the case 
agreed, from which the dofendant appealed. 

S'iiith, PooZ, and J o r d a ? ~ ,  for plaintiff. 
Beath, for defendant. 

PEARSON, J. This case falls under the second class of cases, 
wliich are discussed in Grandy v. SmaZZ, decided at  this term, 
(ante, 50.) " The principle is, if a party to an executory con- 
tract is in a condition to demand a performance, by being 
ready a n d  able a t  the time and place, and the other party 
refuses to pe~~forni  his lmrt, an o8er is not necessary." The 
place is fixed by the contract, but the time is open. The 
l~laintiff liad a right, within a ~.easonable tiine, to require the 
ciefendant to fix upon a day when tlie corn was to be deliver- 
ed. This was the legal efl'cct of' the notice that he was ready 
to deliver i t  at  the place. The defendant, instead of fixing 
a day, said he should not pay for tlie coin, as the plaintiff' 11ad 
not colnplied ~ ~ i t l i  his contract. The legal effect of which 
was a refusal to fix a day. The question is, does tlie fact of 
this request and refusal, in conuection with tlie fact that the 
plaintiff had the corn at  some distance from the place, sup- 
11ol.t the a[-erment tliat he was ready a n d  nbZe ? 

A s  tlie time was open, it was useless for the plaintiff to be 
at the tronble and expense of transporting the corn to the 
place ; because after he got i t  there, he would not be ready 
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and able to deliver it, because of the difficulty as to thetime. 
So, i t  was out of his power to be literally ready and able, 

unless a day was fixed on. After the request, i t  was the duty 
of the defendant to fix on a day, and upon the maxim, " no 
one shall take advantage of his own vrong." we are of opin- 
ion that his default, in this respect, enabled the plaintiff to 
support the averment of being ready and able, by proof of 
the fact that he had the corn at home. He was just as able, 
with the corn there, as if he had it at the place, for, in fact, 
he could not be able with i t  anywhere until a time was fixed. 
A different conclusion would put i t  in tlie power of a party to 
render nugatory, any contract where tlie time was open and 
i t  was his duty to fix the day, by his refusing to do so; which 
would be unreasonable. I11 Gramly v. iS'maZZ, supra, the 
place was fixed by the contract, and the time was to be fixed 
by  the plaintiff, the corn was to be delivered " when called 
for." I t  was not the duty of the defendant to fix the time as 
it was in our case. " So, note the diversity." 

PER CURIAM, Judgment affirmed. 

JAMES H. WALKER w. RICHARD T. ALLEN. 

Where there were mutual covenants that A would, on a given day, make and 
tender to B a deed for a tract of land, upon which being done, B was to 
give bonds for the purchase-money, a tender of the deed, three days before 
the time agreed, was EIeld not to be a compliance with A's part of the 
contract, although when thus approached, B declared that he did not in- 
tend to comply. 

ACTION of COVERANT, tried before SAUNDERS, J., at  the Fall 
Term, 1837, of EIalifax Superior Court. 

The plaintiff declared on the following covenant in writing : 
"The said James H. JQalker, for the consideration hereinaf- 
ter mentioned, doth, for himself, his heirs, executors and ad- 
ministrators, agree to, and with, the said Richard T. Allen, 
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his heirs and assigns, by these presents, that he, the said J. 11. 
Walker, shall and will, on, or before, if required, the 10th 
day of January, 1857, at  his own proper costs and charges, 
by good and lawful deed, well and sufficiently grant and con- 
vey unto the said Richard T. Allen, his heirs and assigns, in 
fee simple, clear of all incumbrances, all that messnage, &c," 
(describing a house and lot in Halifax). 

44 In  considerstion whereof, the said Richard T. Allen, for 
himself, &c., doth covenant and agree to, and with, the said 
James H. Walker, his heirs and assigns, by these presents, 
that he, the said Richard T. Allen, shall and will, on the ex- 
ecution and delivery of the said deed as aforesaid, well and 
truly pay nnto the said James H. Walker, &c., the snm of 
two th~usand dollars," (in bonds with sureties.) Dated 5th 
day of December, 1856, and executed by both the plaintiff 
and defendant. 

The plaintiff declared for a breach of the covenant, in not 
delivering bonds as specified in his contract. The defendant 
pleaded the general issue, conditions performed and not bro- 
ken, and denied, by his plea, that the plaintiff had performed 
his part of the covenant. 

I t  was proved that the plaintiff's wife was in possession of 
the premises when he married her, which was two or three 
years before the contract of sale, and that they were still re- 
siding there at  the date of this contract ; that on the 7th day 
of January, 1857, the plaintiff's brother, as his agent, was 
sent with a deed, in proper form to pass the fee simple by 
the plaintiff and his wife, (with a privy examination endorsed, 
and a judge's $at for registration,) to the residence of the 
defendant, who lived at @aston, about twenty miles from 
Halifax town, where the plaintiff resided, and that on his 
arrival, he informed the defendant that he had come, in 
behalf of the plaintiff, to execute the bargain about the pre- 
mises; that he had brought the deed of the plaintiff and his 
wife, conveying the premises to the defendant, and had i t  
ready, and at the same titne produced and tendered it, declar- 
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ing his readiness to deliver it, on the defendant's complying 
with his contract. 

The defendant declined receiving the deed, saying, that 
fiince making the contract, he found that his wife was unwill- 
ing to remove to the premises ; that he did not intend to take 
the place, and if the plaintiff recovered any thing, he must re- 
cover it by law ; that he would spend any amount of money, in 
yeason, rather than go to I Ia l i fa ,  and that he hoped, under 
the circ~~n~stances of the case, plaintiff would let him OH?. 
This agent returned and iaforincd his principal of what had 
taken place between defendant and himself, after which nothing 
passed between the partics before or on the 10th of January. 

On the 21st of January, the premises were sold a t  anctiou 
and brought $1610. I t  TTas admitted, that if the plaintiff was 
entitled to recover more than nominal damages, the measure 
was the difl'erence between what the defendant was to give 
and what the premises sold for. His ISonor instructed the 
jury, that, upon the facts adduced, the plaintiff was entitled 
to recover. Defendant excepted. Verdict and judgment for 
the plaintiff, and appeal by defendant. 

Conigland and Batchelw, for plaintiff. 
23. F. Moore, for defendant. 

PEARSON, J. This case falls under the second c l a s ~  of cases, 
which are discussed in Grandy v. Small, ante, 50. The p~sin- 
ciple is : "If a party to an executory contract is in a co~ldition 
to demand a performance by being readp and able at  the tinle 
and place, and tho other party refuses to perform his part, an 
qfer is not necessary." Tlie time is fixed by the contract, to 
wit, the 10th of Januarr,  1857, but the place is open. The 
plaintiff procured his wife to join in the execution of a deed 
to the defendant for the premises, which was duly ad-  <now- 
ledgecl, with a fiat for registmtion, which he sent by an agent, 
who, on the 7th of January, offered to deliver it, if the defend- 
ant would execute the bonds according to the contract. The 
defendant declined receiving tlie deed, saying that he would 
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not comply with his contract. The question is, do these facts 
support the aver~nent that the plaintify was ready and able to 
deliver the deed O I L  the day & Xo place beillg fixed by the 
contract, the rule is, where a party is bound to pay money, 
or deliver any thing, other than ponclerolis articles, i t  is his 
dnty to take it to the other party. The plaintiff did take the 
deed to the defendant and tender it, but it was before the day. 
13e the11 had no right to require the defendant to accept i t  
and deliver the bonds; consequently the defendant had a 
right to refase to accept it a t  that time. Did his repudiation of 
the contract relieve the plaintiff fiom the duty of again taking 
i t  to him on the day fixed by the agreement 3 The place is 
fised by the  la^. So, it was not the duty of the defendant to 
fis a place, and he was in no default in not doing so. IIerein 
this casc din'ers from Shaw v. G~~anc7y, decided at this term, 
(ctnte 56.) There, the place was fixed by the contract, and 
the time mas open, and it became the dnty of the defendant, 
under the circrunstances, to fix a day. l i e  was in default in 
not doing so. IIere, the time is fixed by the contract, and the 
place by law, and we can see no gronnd lipon ~vhich the plain- 
tif3'was discharged from the necesfiity of having the deed at 
the time and place. If he had carried i t  there, the class of 
cases above referred to, dispenses with the necessity of his 
making a formal offer to deliver i t  after the defendaut had 
refused to perform his part of the contract ; but the averment 
of readiness and ability to perform on his part, at the time 
and place, is not proved by his having the deed at horne. I t  
was certainly in his power, for aught that had been done or 
said, to Lave had the deed at  the right place on the day. His 
not being ready and able was not caused by the default of 
the defendant, nor was lie prevented by the defendant from 
having the deed there, or requested not to have it there ; 
and as he intended to insist upon his legal rights, and 
knew that the defendant thought hard of it, it behooved him to 
see to it that all was done on his part that the law required. I t  
is true, that the defendant had said positively that he would 
not comply, and begged to be discharged ; but it is unreasona- 
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ble to infer that he thereby intended to dispense with any act 
on the part of the plaintiff that was necessary to be done in 
order to fix his liability. I t  is equally unreasonable to allow 
a party to go to the other before the day and extract a decla- 
ration that he does not intend to fulfil the contract, and then 
make use of it as an excuse for not performing an act that 
would be otherwise necessary, in order to perfect his cause of 
action ! What right has he to do so? How does the decla- 
ration benefit the other party, or injure him ? How is it to 
be known that if he had put himself in a condition to demand 
a performance, and made the denland at  the time and place, 
the other, seeing that his liability was fixed, would not have 
changed his mind? Upon what ground is he to be deprived 
of the locus pelzitentica ? If there be a request expressed, or 
implied, that he would not be at the trouble and expense of 
putting himself in a state of readiness, such request will be 
imputed to its effect upon the question of damages, and if acted 
upon, there is a consideration, and the case would fall under 
the principle of CYort v. Ambergate Railway Comyalzy, 6 
Engish Law and Equity, 230, and others cited in Gram- 
dy v. Xrnall, decided at  this term, (mt8 50,) and dispense 
with readiness and ability at the time and place. In this 
case there is nothing that can be tortured into a request not 
to do what was required on his part. No possible benefit 
could accrue to the defendant by dispensing with it, and there 
is no sense in supposing that he intended gratuitously to ena- 
ble the plaintiff to subject him to the payment of damages in  
an easier manner than by strictly performing the stipulations 
of the contract. 

This case is governed by Grandy v. McCleese, 2 Jones' 
Rep. 142 ; Gvafidy v. XmaZC, 3 Jones' Rep. 8, and Grandy v. 
S~nall, ante, 50. 

PEE CURIAM, Judgment reversed, and a venire de novo. 
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WILLIAM HAYS v. JOHN 0. ASKEW. 

Where a grantor of land reserves, for an "avenue," out of the area conveyed, 
a certain space, which had been used for the same purpose, it was Held 
that the legal effect of the deed was to grant the soil, subject to an ease- 
ment in the grantor. 

To raise an estoppel, the admission must be certain. 
An estoppel, as a general rule, does not grow out of a recital ; to give it that 

effect, i t  must show that the object of the parties was to make the matter 
recited a $xed fact, as the basis of their action. 

ACTION of TRESPASS, tried before CALDWELL, J., at  the last 
Fall Term of Hertford Superior Court. 

The declaratien against the defendant was for erecting upon 
a public road or avenue, a ware-house, so near to the store- 
house of the plaintiff as to obstruct his rights, and cause his 
chimney, when the wind blew, to throw back the smoke into 
his store-room, and otherwise injure him. 

I t  appeared, in evidence, that the plaintiff erected a store- 
house, in 1849, on the side of a certain public road, leading to 
Ewer's landing, and that the defendant, in 1856, erected a 
ware-house twenty feet long, twelve wide and nine high, in 
and upon another road, alleged by the plaintiff to be a public 
road, leading to the road on the side of which the plaintiff's 
store-house was erected, one corner of which, was within six 
and a half feet of the store-house. I t  also appeared, in evi- 
dence, that the road in which the defendant erected his ware- 
house, was cut out, many years ago, by one Montgomery, for 
an avenue from his house into the pnblic road, and was known 
as Montgomery's avenue ; that the defendant succeeded Mont- 
gomery by purchase, and i t  was then called Askew's avenue. 
I t  was also in evidence, that this avenue had been used by 
the public, as a near cut, to get into the public road leading 
by plaintiff's store-house, from the year 1843, until the de- 
fendant erected his ware-house. 

I t  also appeared, in evidence, that the defendant, in 1849, 
sold and conveyed to the plaintiff, by deed, tbree acres of 
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land, on which the said store-house was situated ; the boundaries 
of which called for the public road above described and this 
avenue, and embraced, near the store-house, a part of the 
land which constituted the said avenue. A t  this point of 
the description in the deed, is this clame: "Here I reserve 
the width of twenty feet for my avenne: thence down the 
said avenne to the sweet gum, the first station, still reserving 
for ever t l ~ e  width of twenty feet, a t  least, f'or my avenue to 
my house." I t  was on this width of twenty feet that the 
ware-house complained of was built. 

The det'cndant contended that the plaintiff was estopped by 
the operation of this dced, to say that the avenue was a pub- 
lic road, and the plaintiff irtsisted that the operation of this 
deed restrained the defendant from using the space reserved 
for ally other purpose than as an avenue. 

Tlie Court charged the jnry that the plaintiff could not be 
Ileard to say, that tllc avenue in question was public proper- 
ty ; that, as between tlie parties, it was private pro pert,^, and 
tl~ough the defendant retained it f'or an avenue, he was not 
disabled from using it for other purposes. The plaintiff ex- 
cepted to these instructions. There was a verdict for tlie 
defendant, and judgment, ancl the plaintiff appealed. 

Qnrrett and Barnes, for plaintiff. 
Winston, Jr., for defendant. 

PEARSON, J. The legal effect of the deed was to pass the 
soil of a part of the arenue to the plaintiff, leaving an ense- 
m e d  or right of way, called an " avenue," in the defendant. 
It is clear that such is the legal effect of the deed ; for other- 
wise, why was a part of the avenue inclnded in tlie deed, ancl 
where was the necessity of saying any thing about the pnr- 
pose for which the defendant reserved an interest in such 
part ? 

As the freehold vested in the plaintiff, we do not concur 
with his Honor in the opinion that the defendant might use 
i t  for the site of a mare-house, or for any other purpose than s 
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way. It follows that the plaintiff has a cause of action for 
flie erection of the ware-house. Whether the action shonlcl 
be trespass or case, is not now presented, as the plaintiff is 
entitled to a venire de r~ovo. 

W e  likewise differ from his ITonor as to the other part of 
the charge. To raise an estoppel, the acl~nission must be cer- 
tain. &re, there is no direct admissiol~ that this part of the 
avenue was not also a public high-way. There is no incon- 
sistency in  snpposing that a p a q  of one's avemte map be a 
public high-way ; in truth, whether it was or mas not a pub- 
lic high-way was not in the contemplation of the parties. 
Besides, an estoppel, as a general rule, does not grow out of 
a recital ; to give i t  that effect, i t  nlnst show that the object 
of the parties was to make the matter recited a $xed fact, as 
the basis of their action ; as, for instance, in this case, in re- 
spect to the purpose for which the reservation is made-to 
be used as an avenue. So that had there been a recital, 

whereas i t  is not a pnblic high-way," the applicatiorl of the 
doctrine of estoppel woulcl have been questionable. In the 
absence ~f such a recital an estoppel cannot grow out of a mere 
inference in regard to a fact that mas over and beyond the 
contemplation of the parties, so far as is shown by the face of 
the deed. 

GiZliam v. Bird, 8 Ire. 286, relied on by the defendant's 
counsel, has no application. The kind of estoppel there dis- 
cussed is strictly a mere rule of evidence, adopted to avoid 
the necessity of tracing back the title ~ r h e r e  both parties 
claim under the same person. 

PER CURIAM, Judgment reversed, and a ve~zire cle novo. 

THE STATE v. HENRY, (a slave.) 

It was held to be error in a Judge to tell the jury that, lL in a plain case, a 
good character would not help the prisoner; but in a doubtful case, he had 

5 
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a right to have it cast into the scales and weighed in his behalf;" the true 
rule being, that in all cases, a good character is to be considered. 

The fact that the prosecutrix in a case against a negro slave, for an assault .. with an'intent to rtvish, had made an indecent exposure of her person to 
the other slaves belonging to the same owner, but which was not known 
to the accused at  the time of the alleged offense, was Held not to be ad- 
missible in evidence. 

INDICTMENT for an assault with an intention to commit a 
Tape, tried before CALDWELL, J., at  the last Fail. Term of Per- 
quimons Superior Court. 

The evidence sent up in the bill of exceptions was quite 
full, and seemed to be very strong against the prisoner, but 
as its quality is entirely disregarded in the opinion of the 
Court, it is not deemed proper to set i t  forth in the report of the 
case. The prisoner, in reply, had advanced evidence of his 
good character. His Honor, the Judge below, charged the 
jury upon the testimony, "that in a plain case a good cha- 
racter would not help a prisoner, but in a doubtful case, he 
had a right to have i t  cast into the scales and weighed in his 
behalf." To this the defendant excepted. 

Upon the trial, the defendant offered to show that the pros- 
ecutrix had, previously to the time of the alleged assault, made 
an indecent exposure of her person to the other slaves of his 
master, but not in the presence of the prisoner. This evi- 
dence was ruled out by the Court, for which the prisoner ex- 
cepted. 

The prisoner was found guilty. Judgment was rendered, 
and the prisoner appealed. 

Attorney General, for the State. 
No counsel appeared for the defendant in this Court. 

BATTLE, J. The charge of his Honor to the jury, as to the 
effect of the testimony, in relation to the character of the pri- 
soner was, in our opinion, erroneous. I t  is not a rule of law 
that, in a plain case, the jury must not consider the evidence 
of the prisoner's good character, and that it is only '' in a 
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doubtful case that he has a right to have it cast into the scales 
and weighed in his behalf." I t  is admitted that, in all cases, 
a person accused of a crime of any grade, whether a felony or 
s misdemeanor, has a right to offer in his defense testimony 
of his good character. Whatever is admitted as competent 
evidence must be for the consideration of the jury. Who, 
then, is to decide whether the case is a plain one, by which 
the testimony is to be withdrawn from them ? I t  cannot be 
the court, because that would be deciding on the facts, and 
thus usurping the province of the jury. I t  cannot be the jury, 
because that would be deciding the preliminary question of 
competency, and thus usurping the province of the court. 
The advocate of the rule is thus placed in a dilemma, by tak- 
ing either horn of which he is involved in an absurdity. The 
true rule is, that the testimony is to go to the jury, and be 
considered by them, in connection with all the other facts 
and circumstances, and if they believe the accused to be guil- 
ty, they must so find, notwithstanding his good character. 

The pretended rule probably grew out of a, remark which 
a Judge might very properly make to a jury, that if they be- 
lieved the defendant was guilty, they ought not to acquit, 
although he had proved that he was a man of good character. 
Such a remark, properly understood, does not withdraw the 
consideration of character frorn the jury ; i t  presupposes that 
the testimony of character has been duly weighed by them, 
and it can legitimately operate only as a caution to the jury ; 
t,hus the testimony is not of itself to preponderate over all the 
other facts and circumstance; given in evidence, and thus 
produce an acquittal, merely because the party charged had 
previously borne a good character, The Judges, no doubt, 
insensibly fell into the habit of varying the remark, so as to 
give i t  the forin and effect of the rule to which we now ob- 
ject. Its inconsistency has not escaped the attention and ani- 
madversion of distinguished law-writers and jurists both in 
England and in this country. Sir William Eussel, in  his 
work on crimes and misdemeanors, says " it has been usual to 
treat the good character of the party accused, as evidence to 
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be -taken into consideration only in  doubtful cases. Juries 
have generally been told that where the facts proved are such 
as to satisfy their minds of the guilt of the party, character, 
however excellent, is no subject for their consideration ; Fut 
when they entertain any clonbt as to the guilt of tlle party, 
they may properly tnrn their attention to the good character 
which he has received. It is, however, submitted with defer- 
ence, that the good character of the party accused, when sat- 
isfactorily established by competent witnesses, js an ingre- 
dient which ought c6lwnys to be submitted to the considera- 
tion of the jury, together with the other facts and circurn- 
stances of the case. ~ h e ' m a t t e r  of the charge, and the evi- 
dence by which it is supportecl, will often render such ingre- 
dient of little or no avail, but the inore correct course seems 
to be, not in any case to withdraw it from consideration, but 
to leave tlie j ~ l r y  to form their own conclusion upon the evi- 
dence, whether an individual, whose character was previous- 
Ip unblemishocl, has, or has not, committed the particnlar 
crime for which he is called npon to answer ;" 2 Russ. on Cri. 
and Mis. 704. 

The celebrated sergeant (afterwards Judge,) Tcclfourd, in 
commenting npon these remarks, said, " We may be permit- 
ted to add, that according to the language frequently adopted 
by Judges, in their charges, it may be proved that character 
is, in no case, of any value. They say that in a clear case, 
character has no weight, but if the case be doubtful-if the 
scale hangs even-the jury ought to throw the weight of the 
character into the scale and allow i t  to turn the balance in 
the prisoner's favor ; but the same Judges will tell juries that 
in every doubtful case they onght to acquit, stopping far 
short of the even balance, and that the prisoner is entitled to 
the benefit of every reasonable doubt; in clear cases, there- 
fore, the character is of no avail, and in doubtful cases it is 
not wanted; i t  is never to be considered by the jury but 
when the jnry would acquit without it. The sophism lies in  
the absolute division of cases into clear and doubtful, without 
considering character as an ingredient which may render 
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that doubtful which wonld otherwise be clear. There may 
certain1;y be cases so made out tliat no chrqracter can make 
them dbubtful, but there may be others in which evidence 
given against a person without character would amount to 
conviction, in which a high character would produce a rea- 
sonable doubt, nay, in which character will actually out-weigh 
evidence which might otherwise appear conclusive. I t  is, in 
truth, a fact varying greatly in its own ixitrinsic value xcord-  
ing to its nature ; varying still more in its relative value, ac- 
cording to the proofs to which i t  is opposed, but always a fact, 
fit, like all other facts, proved in the cause, to be weighed and 
estimated by the jury." See Dickin. Quar. Sess. (6th Ed.) 
563 ; Whar. Am. Crirn. Law, see. 644. 

These observations shorn us that, even in England, where a 
greater latitude is allowed to Judges in expressing to the 
juries their opinioiis upon the weight and eflect of testimony, 
tlie rule in question is not firmly established as a rule of lam, 
and much less can it be tolerated in this State, where the 
Judges are restricted by the act of 1796, (Rev. Code, ch. 31, 
see. 130,) from interfering with the peculiar province of the 
j u ~ y  i n  deciding upon all questions offact. 

This supposed rule, in relation to the eif'ect of character, is 
somewhat aualogous to that laid down by the l~ighest English 
law writers upon the subject of the testimony of tllc prosecu- 
trix in an iildictrnent fbr rape. Lord HALE (who is followed 
substantially by Xast, Blnclistone and Enssell,) says, "if she 
presently discover tlle oi-fense and make pnrsnit after the 
offender," &c., ' L  these. and the like ci~~cunistances, give 
greater probability to her testiinony. Eut  if she conceal the 
injwy fhr any considerable time after she liad opportnnity to 
co~nplain," kc. ,  " these, and the like ei~cun~stauces, c:~rry a 
strong presumption that her testilnony is false or feigned." 
I n  tlie case of the S'iate v. Cone, 1 Jones' Rep. 18, it was llelcl 
tliat such circunistanccs as the above, may very well be con- 
sidered by the jury in their enrlniry as to the guilt or inno- 
cence of the prisoner, but that it is not proper for a Judge in 
this State to lag them down as rules of law. 



As the prisoner is entitled to a new trial for the error of 
the Judge, above specified, it is not absolutely necessary for 
us to notice the other alleged errors assigned in the prisoner's 
bill of exceptions. I t  may not be amiss, however, for us to 
remark, that the testimony which was offered to prove that 
the prosecutrix had made an indecent exposure of her person 
to the other slaves belonging to the owner of the prisoner, 
was irrelevant for any purpose, because it was not shown thst 
the prisoner was informed of it. 

Whether, if he knew of it, it would make the testimony 
competent, is at present a hypothetical question, upon which 
we give no opinion. The jndgment must be reversed, and a 
venire de novo awarded to the prisoner. 

PER CURIAM, Judgment reversed. 

HENRY BATJCUM v. JAMES F. STREATER et al. 

The statute of limitations to an action for the breach of a warranty of sound- 
ness, does not begin to run from the time when an injury befals the pur- 
chaser in consequence of the unsoundness, but from the date of the contract. 

ACTION of ASSUMPSIT, tried before PERSON, J., at the Fall 
Term, 1857, of Union Superior Court. 

The plaintiff purchased the slave, Mary, from the defend- 
ants, on 14th January, 1852, with a written contract of sound- 
ness, and five days afterwards he sold her to Mrs. Living- 
ston with a like warranty of soundness. She brought suit 
against him for a breach of the warranty, and at fall 
tenn, 1855, of Montgomery Superior Court, recovered a judg- 
ment against him for such breach. IIe  produced, in evi- 
dence, a record of this recovery, and contended that the 
statute of limitations only began to run from the date of such 
recovery, as he was not before that time advised of the slave's 
unsoundness. 
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The Court intimated an opinion that the cause of action 
arose immediately upon the making the warranty, and that, 
three years having elapsed from that date, the right of action 
was barred. 

Plaintiff, in submission to the opinion of the Court, took a 
nonsuit and appealed. 

KG connsel appeared for the plaintiff in this Court. 
Ashe, for the defendants. 

NASH, C. J. The action is in &sumpsit to recover dam- 
ages for a false warranty of soundness of a negro woman 
named Mary. The contract of warranty was made on 14th 
of January, 1852, and the writ issued on the 2nd day of 
October, 1855. The defendant relies on the statute of limi- 
tations. The sole question for us to decide is, when did the 
plaintiff's right of action accrue ? The plaintiff sold Mary to 
a Mrs. Livingston, who sued him for a breach of his contract, 
and recovered judgment at fall term, 1855, of Montgomery 
Snperior Court. If his right of action accrued from the date 
of that judgment, then the statute does not bar ; if on the 
breach of the contract, then the statute is a bar. The action 
is on a contract of soundness, and if the slave mas, at the time 
of its execution, unsonnd, the contract was instanter broken, 
and the cause of action then accrued to the plaintiff. I t  is not 
at this day an open question, whether the statute begins to 
run from the breach of the contract; the case of TVilcox v. 
Plurnmer, 4 Peters' Rep. 177, is full authority. The action 
was against an attorney for breach of duty in the management 
of a suit a t  law entrusted to him by the plaintiff. The Court 
say, where an attorney is chargeable with negligence, or nn- 
skilfulness, his contract is violated, and the action mag be 
bronght immediately, and the damage sustained by the Flain- 
tiff is not the cause of action. The Court, there, refer to the 
case of Buttley v. Fuulhmer, 3 B. and A. 288, as being in 
accordance with their decision. 
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The plaintiff brought his action too late, and the statute of 
limitations is a bar. There is no error. 

Judgment affirmed. 

Doe on the demise of MARY L. WORSLEY et a1 v. MILLY JOHNSON. 

Where a person made a deed to another, conveying a life-estate in an unoc- 
cupied lot of land, and such hfe-tenant conveyed the premises in fee sim- 
ple, it was g e l d  that such purchaser is not precluded, by the rule of prac- 
tice in ejectment, from denying the title of the vendor, beyond the life- 
estate conveyed, and the heirs of such vendor, can only recover by shom- 
ing, either that their ancestor had a deed for the land purporting to con- 
r ey  a fee, or that he was in possessloll of the premises claiming a fee. 

ACTION of EJECTMENT, tried before SAGNDERS, J., at the last 
Fall Term of Martin Superior Court. 

The action was brought by the lessors of the plaintiff, as 
the heirs-at-lam of Abner Cherry, to recover the possession of 
lot Xo. 33, in tlie town of Willialnston. 

To n d i e  ont their title, the lessors of the plaintiff introduced 
a deed from Abner Cherry to Joseph B i g s ,  dated 8th of De- 
cember, 1810, which, for the ~vnnt of words of iilheritance, con- 
reyed only an estate for the life of the said 13iggs in the lot 
i n  question ; also a deed fro111 Joseph B i g s  to Wm. Macliey, 
clatecl 18th J111~7, 1814, conveying a fee simple. The plain- 
tiff's then proved that tlie defendant is the heir-at-law of Wil- 
liam Mackey ; that he died in 1817, and his widow had pos- 
session of the premises a sliort time ; that they were then 
rented out by the guardian of the clefendant until she inter- 
~narricd with Tllornns 13. Pollarcl. The plaintiffs then intro- 
clnced a deed from Pollard to Peter E. Maddera, dated 2211cl 
Xor., 1828, and a deed of trust fiom Maddera to John TYatts, 
for the debt of Williarn Watts. They showed the pendency 
of a snit in favor of tlie defendant against Maddera, and on 
his death in 1850, its continuance against Watts ; a recovery 
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of the lot in  question by the defendant, and possession taken 
by her before this suit was brought. 

I t  mas in evidence that, in  1810, the lot was unoccupied ; 
that Mackey built on it after h e  bought i t  from Biggs, and 
was the first person who had actual possession of it, and that 
he, and those claiming under him, had possessed it ever since, 
claiming i t  adversely to the plaintiffs and all other persons. 
Poiiard died in --- , and Joseph Biggs in  1844. Proof of 
the descent of the lessors of the plaintiff from Abner Cherry 
was also adduced. 

I t  was contended by tlie plaintifls' counsel, that the defend- 
an t  was estopped to deny their title in fee simple to the lot 
in dispute. 

I t  was contended, on the other hand, by  the defendant's 
counsel, that if the doctrine of estoppel applied a t  all, i t  only 
estopped the defendant froin denying that Abner Cherry liad 
an  estate for the life of Joseph Biggs, which was all lie pro- 
fessed hy his deed to be able to convey ; that never baying 
had the actual possession, his constructive possession extend- 
ed only to the estate hc liad, and that, as sllown by the deed, 
was only a life estate ; to that extent Joseph E g g s  was estop- 
ped, and to that extent only could the defendant be estopped 
as p r i r ~  in estate. 

I t  was agreed that a rerdict shorilcl be en te~~ed ,  snbject to 
the opinion of the Court upon t!le law ; that if his I-Ionor 
slionlcl be of o1)inion agxil~st the plaintiff;, a judginent of non- 
suit shoald be entcred ; u:hcrwise, judgment slioulcl be entered 
in  favor of the defendant. 

I l i s  IIoiior, upon the consideration of the case, g a r e  juclg- 
ment for the plaintiff's, B o n ~  which the defendant appealecl. 

Boc7?1mn, for plaintiffs. 
TVi?~ston, A'., fbr defendant. 

BATTLE, J. The lessors of the plaintiff have not atlempted 
to show any title in themselves, but seek to recorer, upon 
the ground tllat tlie defendant is estopped to deny their title. 



Worsley v. Johnson. 

Admitting that to be so, still there must be a question, what 
is the eGtent of tlie title which is thus admitted,? Abner 
Cherry, the ancestor of the lessors, never had actual posses- 
sion of the lot in question, and there is not the slightest evi- 
dence that he ever claimed a greater interest than the life- 
estate which he conveyed to Joseph Biggs, under whom the 
defendant claims, by a conveyance in fee to her father. Ta 
the extent of that life-estate, the defendant is estopped to deny 
that Abner Cherry had the ti.tle ; bnt before she can be pre- 
vented from showing 'that he had no estate in the fee, the 
lessors must prove that he had, or at  least, claimed to have, 
such an estate. In Murphy v. Barnett, 1 Car. Law Repos. 
100, (which was the first case in our courts where the rule 
was laid down, that where two parties claim under the same 
person, neither can deny the title of him under whom they 
both claim,) Thomas Barnett, the common source of both 
titles, claimed under a deed, which purported to convey the 
land to him in fee. The title thus derived, the defendant 
sought to impeach, but was prevented from doing so by the 
application of the rule above stated. So, in the case of Jues 
v. Sawyer, 4 Dev. and Bat. Rep. 51 ; Gilliam v. Bird, S Ire. 
Rep. 228 ; Love v. Gates, 4 Dev. and Bat. Rep. 363 ; John- 
son v. Watts, 1 Jones' Rep. 238, and all the other cases on 
this subject, i t  will be found that it was admitted, or proved, 
that the person, under whom both parties derived title, was in 
possession, claiming the land in fee, or had a deed purporting to 
convey it to hini in fee. In all these cases, the lessor of the plain- 
tiff was held not to be bound to show a grant from the State, 
nor to prove that the title set up by tlie person under whom 
both parties claimed, was a good one. The rule in question 
mas adopted as one, provided in justice and convenience, to 
prevent tlie necessity of such proof, and thereby to prevent 
the general rule, that iri ejectment the plaintiff must recover 
upon the strength of his lessor's title, from operating harshly, 
and in many cases, unjustly. The very recent case of Regis- 
t w  v. Rowell, 3 Jones' Rep. 312, rnay seem to be opposed to 
this, as it is not expressly stated in the report, that Kilby 
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Register, the common source of both titles, was either in pos- 
session, claiming the fee, or had a deed purporting to convey 
it to him; but i t  will be seen, from the objections made by 
the defendant to the plaintiff's recovery, that such was as- 
sumed to be the fact. And at all events, if it were not so, tlie 
objection was not taken by the defendant, and the attention 
of the Court was not called to it. 

The counsel for the plaintiff, relies strongly upon an expres- 
sion wed by tlie Court, in Johnson v. Watts, aboved cited, 
where the title to the lot, now in controversy, was clailnecl 
by the present defendant as plaintiff against Watts, who was 
then the tenant in possession. I t  was said in that case, that 
" unless the defendant can show that he has in hiinself the 
outstandix~g title of Cherry's heirs, tlie lessor of the plaintiff 
must recover ;" and fin the want of such proof the lessor of 
the plaintiff did recover. That expression was inanif'estly 
used upon the supposition that it could be proved that Cher- 
ry's heirs had tlie outstanding title in fee. So, we say now, 
that so fkr as the rnle upon which we are now commenting is 
concerned, (and if there be no other obstacle in their way,) 
they might recover in the present action, if they had shown 
that Abner Cherry, their ancestor, l~acl ever been in the actual 
possession of the lot, claiming it in fee, or had a deed from 
any person purporting to convey it to him in fee. Bnt the 
testimony shows slfirmatively that he never was in the occn- 
pancy of the lot, and there is not the slightest evidence that 
he ever claimed a larger estate in it than what he conveyed 
to Joseph Diggs. Upon this gronnd alone, then, without no- 
ticing any other, we mnst direct the jal'gment for the plain- 
tiff to be reversed, and a judgment of nons~zit to be entered 
according to the agreement of the parties. 

PER CURIAM, Juclgnient reversed, and judgment of 
nonsuit. 
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FRANCIS NIXON v. HARVEY HARRELL.. 

A court has no power to set aside an execution for abuses of the sheriff in 
executing its commands. 

MOTION to set aside an execution, heard before CALDWELL, 
J., at the last Fall Term of ~ e r ~ u i n ~ o n s  Superior Court. 

The execution llad been levied on two slaves, the property 
of the defendant, Ilarrell, and the reasons assigned for setting 
it aside were as follows : 

First. Because i t  appeared from the return of the sheriff, 
that he had not advertised the sale a t  three public places in 
the connty. 

Secondly. Tliat the day advertised for the gale, and on 
which i t  took place, was very stormy, insonluch, tliat very 
few persons attencled, and negroes of the value of $1500, sold 
for $250. 

Tllirdly. That the day of sale was fixed on by concert be- 
tween the sheriff and the agent of tlle plaintiff, so tli& the 
defendant could not attend the sale, or that it was altogether 
inconvenient for him to do so. 

Fourthly. That one Mrs. Gordon becarne the 1)urcllaser of 
the said slaves, at the price of $250 ; that her agent first for- 
bade the sale, setting up, in her behalf, a claim to the property. 

I t  did not appear that Mrs. Gordon was nuy privy to tlle 
execution. 

The Court ref'nsecl to set aside tlie execution, on the first 
ground, because a purcliaser at sEierifYs sale, in no wise con- 
nected with the execntion, could not be affected by the neg- 
ligence or misconcluct of the slleriff in not advertising as 
directed by the statute ; that the injured party llacl liis rerne- 
dy against the sheriff, as well for the penalty as in an action for 
damages. 

,4nd  he Court refused to set aside the process on the other 
grounds taken, because, if there were fraud in the sale, tlie 
injured party had a full remedy. IIis llonor remarked, that 
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setting aside the execution would not clivest the title of the 
purcliaser. 

Smith, for the plaintiff. 
JorcZan and Badger, for the defendant. 

P~.:~r,so,v, J. W e  concur in the opinion of his IIonor, for 
the reasons given by him. The execution is regular in all 
r e s~ec t s  upon its face. No irregularity in the manner of its 
issuing, & in the acts of the officer of the court, i. e., the clerk, 
is suggested. 

The only grounds upon which the motion is based, are al- 
leged acts of omission and commission on the part of tlie 
sheriff, after the writ had duly come to his ]lands. W e  liolcl 
that the court had no parer to control the action of the sher- 
iff' by setting aside the execution. The party had his remedy 
against hiin. 

The sheriff is not a mere officer of the court, like the clerk, 
i. e., an instrument in its hands to do its acts, and record its 
proceedings, but is an independent officer of the law, intrusted 
to do acts of his own, as distinguished from acts of the conrt. 
Vr i t s  are directed to him, not by the conrt, but by the sov- 
reign to wllom he is responsible. Tlie principle, therefore, 
upon n;hicll the conrt has power to set aside its own acts, or 
the acts of its instrnment, does not apply to the acts of the 
sheriff. Tlie sheriff is an officer of very great antiquity. The 
name is clerivecl from two Saxon words, niea~ling peewe, or offi- 
cer of the shire. The Earls retain the honor, but the sheriff, 
vice comes, has the labor, of transacting all the King's business 
in his county ; 1 Bla. Com. 340. The shire rocue, or sheriff, is 
governor of the county ; Bnc. Ab. Title, " Sheriff." 

The idea that the conrt may control the action of the sheriE 
by setting aside a writ, in all respects regular, because of the 
subsequent acts of tlie sheriff, is new, and if such a power 
existed, some precedent could be found of its exercise. 
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RICHARD GARRETT v. WM. H. FREEMAN. 

Where slaves working in a new ground, set fire to a log-heap, in very dry 
weather, within five yards of a fence, a dead pine-tree and dry trash being 
between the log-pile and the fence, by which fire was communicated to 
timber and a house on an adjoining tract, although it was calm in the 
morning when the fire was set out, i t  was Held to be negligence, for which 
the master of such slaves was liable. 

A ~ T I O X  on the case, tried before CALDWELL, J., at the last 
Fall Term of Bertie Superior Court. 

The declaration mas for the negligent act of defendant's slaves 
in setting fire to certain log-heaps in his new ground, where- 
by tlle fire escaped into the woods and grounds of the plain- 
tiff and bnmed his timber and cooper's shop. 

I t  appeared on the trial, that the parties lived on adjacent 
tracts of land ; that the fence around the defendant's new 
ground joined the land of the plaintiff on one side, along 
which there was a road twelve feet wide, sliirted by a 
ditch one foot and a half wide ; that the weather was very 
dry ; that there was trash on the new ground and log-piles, 
one of which, was from three to five yards from the fence, and 
a dead pine stood between the fence and the log-pile. Sev- 
eral witnesses testified, that they came to the new gronnd, at  
different times, f ron~ twelve to t r o  o'clock ; that the morning 
of the day on which the occurrence happened, was calm ; that 
the wind commenced blowing about nine or ten o'clock, and 
blew rnore briskly as the day advanced; that when they 
got there, the log-pile was two-thirds consumed ; that the pine 
tree m7as on fire, and had fallen across the fence and road, 
and the top of it was on the land of the plaintiff; that the 
defendant had left home early in the day, leaving two slaves, 
a man and a gn.1, in charge of the work, arid on returning 
home, late in the evening, he went to the ground, and asked 
the male servant, where he had set out the fire, and how it got 
to the plaintiff's land, to which the servant, pointing to the 
log-pile, said, '' there." The defendant replied, '' I told you 
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not to set out the fire in the new ground, if the wind was 
blowing." The negro replied that, " when he set fire to the 
log-pile, the wind was not blowing, and he didn't know i t  was 
going to blow." 

I t  was further in evidence, that if i t  had continued calm, 
the fire wonld not have injured the plaintiff, but an ordinary 
or brisk wind would necessarily drive fire to the plaintiff's 
!and. A witness testified, that he wgs there between twelve 
and two o'clock, and the defendant's slaves were there. 

Upon this state of facts, the Court charged the jury, that if 
the defendant's servants set fire to the log-pile, or to any 
part of the new ground, when the wind was blowing, so as to 
convey the fire into the Iand of the plaintiff, whereby he was 
injured, it would be such negligence as would render the de- 
fendant liable in this action; but if the servant put fire to the 
log-pile, or any part of the new ground, when i t  was calm, 
and, thereafter, the wind arose so high as to carry the fire into 
plaintiff's land, then, and in such case, the defendant would 
not be liable-that the act of God mould not prejudice him. 
Plaintiff excepted. The plaintiff's counsel then moved the 
Court to charge the jury, that the defendant was guilty of 
negligence in not having more force on the new ground to 
put out the fire. 

The Court declined so to charge, and said to the jury, that 
i t  involved the question already decided, whether the weather 
was calm, or otherwise, when the fire was set out. Plaintiff 
again excepted. The jury returned a verdict for the defend- 
ant, and the plaintiff appealed. 

lVinston, Jr., and Garrett, for the plaintiff. 
for the defendant. 

PEARSON, J. His Honor put the case upon the single fact 
of the condition of the wind at the time the log-pile was set 
on fire, being of opinion, that if i t  was then calm, there was 
no negligence. There is error. 

A prudent man would not permit a log-pile to be made so 
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near tlie fence, (from three to five jards,) with a dead pine 
between the pile and fence, nor would lie permit fire to be 
set to it  without lmving tlie trash ralied from around it. The 
weather was very dry, and, under the circ~unstances, i t  was 
gross negligence to iire tlie pile in tlie moniing, when there 
was reason to expect, at  least, an orclimry wincl, during the 
day. A prudent mall wunlcl have waited until after a rain, 
or at all events, woi~ld have started the fire after night-fall, sa 
that tlie d e x ~  v-onlcl prevent the sparks fiom coniniunicating 
fire to the dead pine, or the trash. Averitf v. i i l zwe l l ,  4 
Jones' Eep. 3 3 ,  was relied on for the defendant. In  that 
case, tlie log-pile was twenty-five or thirty yards from the 
woods; " the trash was raked away from the log-piles caref'd- 
I .  I t  was not proved that the  eathe her was " very drr," and 
tliere was no cleat1 pine within a fern feet of the log-pile. I n  
onr case, the dead l h e ,  vliicll was rendered combustible by 
tlie clryness of the atmosphere, caused tlle fire to get our. 

~ 7 ~ 1 ~ ~ 1 ' ~  d e  7LOVO. 

PEE CCRIAX, Judgment reversed. 

EDWIN HOBBS v. ABRAM RRIDICK. 

I11 a suit upon a contract to employ an oyerseer for a year, at stipulated 
wages, it appearing that the employee had staid the year out, the employer 

cannot give in eri~lence, that the overseer was lazy and trifling ailcl made 
a poor crop. 

QCTIOX of ASSUMPSIT, tried before CALDWELL, J., at the Fall 
Term, 1857, of IIertforcl Superior Court. 

I t  appeared on the trial of the case, that the defendant had 
employed the plaintiff as an overseer, and agreed to give him 
one hundred and twenty-five dollars for the year's service; 
that the plaintiff continued through the year. Defendant of- 
fered to prove, that the plaintiff did not discharge his duty ; 
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that he  was frequently absent during crop t h e ,  and that by 
his neglect arid willful unfaithfalness, the crop, in a great 
measure, Iiad been sacrificed. 

His Honor being of opinion, that the proposed evidence 
was the subject-matter of a cross action, rejected it. Defend- 
ant excepted. 

Verdict and judgment for the plaintiff, and appeal by the 
defendant. 

TVinston, Jr., for the plaintiff. 
Xmith, for the defendant. 

PEARSON, J. Where an action can be maintained upon 
the special contract, the defendant is not at liberty to rednce 
the damages, by sliowing that the property was unsonnd, and 
relying upon a warranty or a deceit, or by showing that the 
articles were of inferior quality, or that the work done was 
defective, or that the services contracted for, were only par- 
tially renderecl. But, when the plaiatifl' is driven to his 
puantunz valebat, or ~ 2 L ~ l z t U 7 1 2  merzcit, the damages mag be 
rednced by proof of this sort, the clistinctioll being between a 
partial and a total failure of considel-ation. I n  the formor 
case, such matter must be made the subject of an independent 
action. The fact, that a slave, for instance, is nnsonnd, ought 
not to be allowed to reduce the clanlages in an action for the 
price. If  a deceit mas practiced, the clefenclant has his rem- 
edy. I t  ~ ~ o u l d  be inconvenient, and the plaintiff's cape would 
be too much complicated, if the jury, while trying his case, 
were required to go into the trial of an action of deceit, at  
the instance of the defendant, which action, tlie plaintiff is 
not presumed to have corne prepared to defend. Besides, 
suppose the damages are reduced in the manner here attempted, 
and the defendant should afterwards bring his action of deceit, 
how is the plaintiff to ami l  himself of the fact ?" i7fcEntyre 
v. McEiztyrwj 12  Ire. 299 ; CaldweZZ v. Sh i th ,  4 Dev. mltl 
Bat. 64 ; T b h 6 2 ~ r n  v. Bacot, 3 Dev. Rep. 396. 

Where  the plaintiff is forced to sue for the value of tlie 
6 
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articles, or of the work, or services, the question of damages 
is open, except that, in respect to the amount, lie is restricted 
by the t e r m  of the special contract, and the price agreed is 
made the standard ; Farmer v. _Francis, 12 Ire. 280; Dick- 
son v. Jovdan, Ibid. 79. 

The subject is very niucli complicated by conflicting deci- 
sions in the English courts. In some, the principles of the 
common law are rigidly enforced ; in othws, t!!ey are modi- 
fied by an importation of ideas t'ro~n the civil law, and the 
distinction between nn action on the special contract, and an 
action for what the articles or labor are reasonably worth, 
which is an equitable action, is lost sight of. 

There is no difficulty in regard to tlie rule as established 
by the decisions of the court : Our case turns upon its appli- 
cation. 

Tlie plaintiff contiuued in the service of the defendant for 
the entire time, according to the contract. It may be true, 
he was lazy and trifling, and not sufliciently regardful of the 
interest of his employer, still he served ont his tin~e. If lie had 
left before the end of the year, or liad done any act a~nount- 
ing to an abandonment of the servicc, or an uneyuivoc:tl refu- 
sal to perf'urru his duty, the case would fall under the primci- 
ple of White v. Brow?&, 2 Jones' Rep. 403 ; Dula  v. Cowles, 
Ibid. 454, and other cases ; and the action on the special con- 
tract could not have been maintained. So, if the defendant 
had, during the year, notified hi111 of his ~-e:nissness in the 
discharge of his duty, and 11e l ~ a d  refhsed to alter his con- 
duct, it may be there would have been sufficient gtourid to 
justify liis discharge ; but this was not done. 

To tlie suggestion, that to allow tlie da~uages to be reduced 
wonld prevent the necessity of a second action, and thus avoid 
a multiplicity of suits, the reply is, besides the inconvenience 
pointed out above, as attending such a mode of proceeding, 
it would liave the effect of encouraging purchasers and em- 
ployers to refuse to pay the price agreed 011 ; *for, if allowed 
to reduce the damages, by proof of' alleged itlferioritg iu the 
quality of tlie articles sold, or remissness of duty un the part 



DECEMBER TERM, 1857. 83 

Houston v.  Bibb. 

of one wllo has agreed to perform services at a stipulated price, 
they \ ro~dd be rnuch tclnpted to mise a difficulty ia ~~espec t  
thereto, and thus the amount of litigation would be greatly 
increased. Caveat emptor (the principle of which cxtends 
to employers) is a maxim of the common law. A p ~ ~ r c l ~ a s e r  
should esaniine tile articles before lie buys; an employer 
slionlcl ~liake tlie necessary enqniries as to character, kc.,  be- 
fore lie takes a man into his etnployment at a stipn1a:ed price; 
or eltie lie should protect himself by requiring such agree- 
n~ents  and covenants, as will enable hirn to recover damages ; 
but 11c s l io~ld  pay the stipnlated price, unless there be such 
a total hilnre of consideriition, or abandonment of his service, 
or uneqnivocal act of refnsal to perform the duty, as will de- 
feat a11 action on the special contract. 

W e  are of opinion with his Honor, that the evidence offer- 
ed by t l ~ e  det'endallt, was t l ~ e  snbject of a cross action, and 
conld nc,t be allowed to hare the effect of reducing the darn- 
ages. There is no error. 

PER CURIAM, Judgment affirmed. 

JOHX P. HOUSTON e l  al, Adm'rs., v. WILLIAM BIBB. 

A, having a claim, with others, to certain slaves, joined in a snit for partition, 
wherein a c e h m  slave is assigned to C. A becatne the administrator of 
his brother, and is sued as such by B for a debt, and in this su~t,  B alleges 
tl~is slave tcr belong to tlie estate of' his brother, and it is so adjudged by 
the cou~ t ; the slave afterwards gets back into the hands of A, and B sues 
for it as the adn~inistrator of' one claiming under the title of C ;  it was 
Held, that B is not estopped to assert title under C. 

Where a defendant in an action o f~q lev in ,  upon a recovery had against hirp, 
pays the damages assessed for a feninle slave, this is a judiclal transfer of 
such sldve, under Rev. Stat. ch. 101, see. 5, but not of a child she had after 
the mrongf'ul taking and during the pendency of the suit. 

Nor tluca tilt: adverse hold~ng of the mother, in such case, for three years, 
create a b ~ r ,  under the statute of limitations, as to such child. As to 14 
the statute only runs fi-om its birth. 
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TITIS was an action of TROTER, tried before P E R ~ ~ N ,  Judge, 
a t  tlie last Fall Term of Union Superior Court. 

The plaintiff's produced, in evidence, a bill of sale for a ne- 
gro woman nained Pene, from Jane  Noore, to their intestate, 
N. Armfield, beariug date 9th of Nay ,  1849. Also, tlie re- 
cord of a suit, by petition, in the County Court of U n i o ~ ,  filed 
b y  James Xoore and wife Catharine, Elizabeth Cams and 
J a n e  Moore, for the partition of several slaves, among v h o m  
was the woman Pene, in whieli i t  appeared, that this slave, 
Pene,  had been allotted to Jane  Moore, arid that tlie report 
of the commissioners was corifirmed at April term, 1548, of 
the  said court. They tlien proved that the slave Pene x a s  
taken from the possession of their intestate in September, 
1849 ; that an action of replevin was iristituted at  tlie fall 
term, 1549, of Union Superior Court, against David and the 
said James Xoore, for tlle negro Pene ; that a good and SUE- 
cient re1)levin bond was given by the said Dayid and James 
Noore, and tlie possession retained by  them ; that the action 
of replevin was not decided until tlie August terln, 1357, of 
tllc Superior Conrt, and clnring its pendency, the slave in ques- 
tion lmssed from tlie possession of tlie Moores into that of 
the  dcf'enclant E b b .  The7 proved the descent of Isham and 
Le~vis,  (the slaves for the conrersion of whom this action was 
l~rongbt,)  from the woman Pene, and a demand and refusal 
hefore the action mas con~nienced. 

The defendant produced, in eviclence, a bill of sale to him, 
for tlie slave Pene, from one C. Austin, dated 6th day of Jan-  
uary, 1851, and another for the same negroes from David 
Noore to C. Anstin, dated 3rd December, 1850, and anotlier 
from Janies Xoore, administrator of Nilton Moore, to David 
JIoore, for the same, dated - A. D. 184-. 
, The defendant produced, in  evidence, the record of a snit 
i n  the Superior Court of Union connty, deterinined a t  May 
tenn,  1849, in ~vliich one of the plaintiffs, John P. Ilonston, 
i n  his own right, was plaintiff, and James Noore, achiuistra- 
tor of Milton Dloore, was defendant, and proved tlint i t  was 
insi3ted, by the plaintiff i n  that suit, that the negro Peiie had 
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belonged to Milton Moore, and was assets in the hands of his 
administrator, James Noore, and that i t  was so decided by 
the Court. H e  proved that James Moore obtained letters of 
administration on the estate of 3Iilton Xoore, a t  January 
term, 1848, of the County Court of Union. 

I I e  proved by Jane  Moore and Mrs. Carns7 that at  the tinlo 
of the execution of tlie bill of sale, by Jane  lfoore to Arm- 
fielcl, x controversy had ariser, in regard to tile title to the 
negro Pene, between tlie said Jane  Noore and James Xoore, 
tlie administrator of Nilton Moore, the latter claiming her as 
a part of the assets of his irktestate's estate ; that 110 nioney 
x-as paid, or note given a t  tliat time, and that no considera- 
tion  as giren, except that Armfield was to defend the law- 
snit, and if lie lost it, Tvas to l)ay her nothing, but if lie gain- 
ed it, was to return her the negroes, or others as good ; tliat 
afterwards, he gave her his note for the negroes, as he said, 
to show in evidence in court, bnt with the uliderstaiidil~g 
tha t i t  was not to be paid, and that it was destroyed by Arm- 
fielcl soon after conrt. 

I t  was c n ~ i t e n d ~ d  ctn the part of the defendant, that the 
plaintiff could ]lot recoyer tlie slave Lewis, becarrse he (cle- 
fendant) llad had three years' nilverse possessio~l of' tlie mother 
before he TTRS l)orn, and that lil~~intiff was b a n d  by tlle stat- 
ute of limitations; and further, that tlie plaintiff could not 
recover either of tlie slaves : 

1st. 1:ecause the plaii~tiff, John P. ITol~ston, was estopped 
to deny the title of Jmies  M o o ~ e ,  as a t l ~ i i i n i ~ h ~ i t o r  of Xilton 
Moore, to the slave Penc, and, of' course, to her oiTs1>laing born 
after the estoppel comruc-.ncecl. 

2nd. &cause the bill of sale, given by Jane  l\loL>re to the 
plaintif-X's iiitcstate, was fhunclccl up011 an illegrtl w11side1.a- 
tion, and passed no title to tlle lattcr. 

3rd. Because the recovey iri the action of rep!evin, vested 
tlie title to Pene  in D;tvid Uoore and James M o o ~ e ,  wliich 
l m l  rclatiori to the tnkiug 1 ~ 0 s m ~ i o i 1  of the said slave, and 
that tlie title to her offspring fi,i!o\red that of tile nlotllcr. 

Ilk IIonor cl~algecl the jury, in favor of tile l,laintiffs, npo11 
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these several polits, upon each of wliicli tlie defendant ex- 
cepted. 

Verdict for the plaintiffs. Judgment and appeal. 

Vilson, for plaintiffs, cited 4 Jones' Rep. 582. 
Ashe, f o ~  tlie def'endant, cited, on the point of the estoppel, 

Armjiela? v. Moore, Busbee's Law, p. 157 ; Weaye v. Burge, 
10 Iretlell's Law, 169 ; Xontgonzery v. If>nns, 4 Drv. and 
Bat. 537 ; as to the statute of limitations, C'otten v. Davis, 4 
Joi~es' Law Ilep. 416, ant1 J h d 8  v. TFootls, b r ~ e s '  Kq. vol. 
2, 1). 430 ; and on the goil~t of illegal co~lsitlet~ation, lie cited 
1 1Iawliins1 Pleas of the C~*on.n, 1). 249 ; Blackstone's Corn. 
vol. 4, p. 134, and Chitty on Contracts, p. 524. 

PEARSON, J. 1st. Tlie fact that the plaintiff IIonston, as a 
creditor of Milton Moore, in an action :igainst the tlefe~~dant 
Ja~nea,  as adnlirlistrator of Nilton, cl~at-ged 11im wit11 the d u e  
of the slare Pene as assets, does not create an estoppcl i n  this 
action, fitr i t  is not inconsistent with the thct, tliat the tlet'end- 
ant Janies, 1)y tile p~vceeding for a partition, hail lost l ~ i s  title 
as administrator, b-\. force of an estoppel cl-ented between 11irn 
and Jane Noore, under wlioln tlle intestate of the plaintiffs 
derit ed title. 

211dly. T l ~ e  transaction by wl~ich the plaintiff$' intestate 
acqnii ed tille to tile slaves from Jane &foore, might ]lave been 
tainted wiih chmiyerty, and for that I.cnson, illegal a11c1 of no 
effect, bnt tliere is r ~ o  e-iidence of silcll cl~arnperty or illc~gal 
cot~aideration. The testilnor~y of Jane Moore and Mrs. Citl-us 
does not estaLlis11 t l ~ e  fact. They swear, " at thc time of the 
exccntiorr of the bill of sale, made by Jane Moore to Arm- 
field, a controrersy had arisen in regard to t l ~ e  titlc to the 
negro Pe t~c ,  1)etn een the said Jane and James Moore, the ad- 
minist~.:itor of Milton Moore ; the latter claiming her as a part 
of t l ~ e  assets of his intestate's estate; tlrnt no money was paid, 
and no note given at tliat time, and that no consicleration was 
given, except that ArrnYfield wns to &fend the Into-suit, and  if 
he lost it, was to pay he?? nothing, but if ht. gained it, was to 
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return her the negroes, or others as  good; that afterwards, he 
gave her his note for tlie negroes, as he said, to show in evi- 
dence in conrt, but with tlre understanding, that it was not to 
be paid, and that i t  was destroyed by Lrmfield soon after 
co11rt." 

This evidence may tend to prove, that Arrrrfield cheated 
Jane Moore ont of the slaves, bnt it has no tendency to prove 
that he was guilty of chawperty ; " H e  was to defend t!~e Ism- 
suit; if he lost it, he was to pay nothing, but if he gained it, 
was to return her the negroes, or otl~ers as good!" If this be 
so, it shows tllat he was extremely liberal; but in truth, the 
testimony is not intelligible, and does not slipport tlie allega- 
tion that he nndertook to defer~d the law-suit, and in consid- 
eration thereof, was to receive a part of tlie subject in contro- 
versy. 

3rdIy. The recovery in tlic action of replevin, as tlle law 
then provided, was the v;tlne of Pene at the time of the trial, 
'' wit11 a wndition to be cliscl~arged 1jy lier surwnder." Rev. 
Stat. ch. 101, sec. 5. The t w o  slaves, now in controversy, 
were born pending that action. We can see no ground to 
support the position tlmt t l~ is  recovery related back to the 
time of tlie wrongful t:tlting, so as to affect the title to the 
children ; theirprice has not been taken into the acconnt, so 
there conlcl be no judicial trarrst'er of them. 

The slave Lewis was born witl~in less than three years be- 
fore the commencement of the action. There was no cause 
of action with respect to 11i1n nntil his birth ; so the statute 
of limitations could not apply. The adverse possession of the 
mother cannot affect the qnestion. T l ~ e  statute did not be- 
gin to run until there was it cause of action in respect to him. 

PER CURIAM, Judgment affirmed. 
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JOHN A. MOORE v. JOHN Q. A. LEACH. 

Where a testator devised land to his (laughter and her children, she having 
child~.en, at the time of t l ~ e  making of  he will, who survived the testator, 
notliing appearing in the will to nlmifest a contrary intention, it was IIeleld 
to be the intention of'the testator, that the daughter and her children 
should take a joint estate in fee. 

A c ~ ~ o r ;  of covcsasz., tried before NANLY, J., a t  the last 
Fal l  Term of Cliatliam Superior Court. 

The following case agreed x a s  snbmitted for the judgment 
of the court : 

The defendant, with his wife, Eliza, by their deed of bar- 
gain ancl sale, executed September 2 3 ~ 1 ,  1857, ancl perfected 
by the privy examination of the wife, bal.gained and sold to 
the plaintiff and hie heirs, certain land, lying in the town of 
Pittsboro', being tlle same lnentionecl in the plaintiff's decla- 
ration, and by the saicl deed covenantecl as follows : " Aid  
the said John Q. A. Leach, for l!i~nself and his heirs, cloth 
covenant with the said John A. ZIoorc and liis heirs, that the 
said Eliza, at  and inlinediately before the time of the sealing 
and delivery of these presents, is, sabject to the said cove- 
ilantor's right of entry, seized of a good, sure, perfect and 
indefeasible estate in fee sin~ple,  in the premises I~ereinbefore, 
by these presents, granted :uid sold, without any manner of 
~*emaintler or reii~ainclers orci*, aild also that the saicl John Q. 
A. Leach a~lcl wife Eliza, have now, or llatli now, a good right 
and title, ancl lawful power and authority to grant, 1)arpin 
and sell the said premises, and every part thereof, nilto and 
to the use of the said Jollil A. Mooi-e and his heirs, i iccordi~~g 
to  the trne lneaning crf thebe presents." 

The only title cl:~i~necl or set ul) by the said grantors, or 
either of tliem, a t  tlie date of t l m e  covenants, was under the 
will of Geoiyy TV. Thompson, the fhtl~er of' the wife of the 
clef'cilclnnt. The parts of tlie will, necessary to this case, :we 
as flollows : 

'.Item 3. I give and devise to my beloved daughter Elizn 
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A n n  Leach (the wife of John Q. A. Leach,) and her children, 
the  lawful heirs of her body, 1ny liouses and lots in the town 
of Pittsborough, whereon the said Leach now lives, together 
with all that appertains thereto, * * * to her, the said 
Eliza Anu Leach, and her c lddren  forever." 

"I tem 4th. I give and beqneatli to iny son George TiT.  
Thompson, the dwellinghouse wherein I formerly lived, and 
w l i e ~ ~ i n  the said Qeorgc W. Tllo~r~l-~son is now living, with 
the plantation and all the lands belonging to my s e ~ e r a l  tracts 
acljoining, containing fifteen linnilred acres, be the satlie more 
or less, tu him, the said George X7. Thompson, his heirs and 
assigns forever." 

At the time of the making of this Will, Urs.  Eliza Ann 
Leach had three children, who all snrvivetl the testator. 

I t  is agreed, that if, by tlle above will, Xrs. Leach took a 
fee simple estate in the preniises, a jrrdgment of nonl;nit is to 
be entered, otherwise a j u d g m e n t  is to be entered for the 
plaintiff, arid an enquiry of damages to he awarded as up011 
a j u d g m e n t  of nil dicit or 7 2 0 7 2  s u m  i rz fo~i t~nt rcs.  

Upon consideration of the p~selnises, his IIonor being of 
opinio~l with the defenclant, gave judgment of non?uit, and 
the plair~tiff appealed. 

CAYILI:, J. AS e a ~ l y  as the tinle of Lord COKE, it s a s  held 
in  li71Zd's c m e ,  6 I k p .  17, tliat ~ r l l e re  1:~lids are devised to a 
pelson and his chi ld~en,  and lie has 110 child : ~ t  the t i ir~e of 
the devise, the 1)nrent takes an estate tail ; f'ur it is 6nici that 
" the  intent of the dovisor is 1n:~nlfest and certain t1::it the 
cliil?ren (or ibsnes) slionld take, and, as im~iicdinle devisees, 
they c:ii~llot take, because they are not  i n  t c :>wtz  I L L I ~ ? / J U  ; and 
l)y way of' ~ernaiiltler they carli~ot take, for that n-as not liis 
(the devisor's) intent, fur the gift i, iruiuctliate ; tllc1el'ol.e snch 
W O I Y ~ S  shall be taken as vorc1.j of limitxtio~i." But, it is said 
in  the same case, that '.if a inan devise lancl to A and his 
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children or issne, and he then has issne of his body, there, 
his express intent 1na.y take effect according to the rule of the 
cornrnon law, and no manifest and certain intent appears in 
the will to the coiiti-:~~y ; and, therefore, in s ~ c h  case, they 
shall Irare but a joint estate for lit'e." See also Co. Litt. 9 a. 
This doctrine was recognized and made tlie rule of decision 
in tlie case of Odes  v. Jackson. 'i Modern Rep. 439 ; S. C. 2 
Strange's Rep. 1172, Tltere, the testator devised Irmtls to his 
wif'e f h ~  lier lifi, and after lier decease, to his claugliter B and 
ber cllildren, on Iier body begotten, or to be l)egc~tten by W, 
lier Irnbband, and their heirs forever. B, tlie drtngltter, had  
one cl~ild at tlie cltite of tilt! will, and afterwards otl~ei s ; and 
it was held that she took jointly,~uitli them, an estate i l l  fee. 
See also Annable v. Putcl~,  3 Pick. Rep. 360, where the same 
doctrine lias been adopted i n  Mass:tclllisetts. 

The same rule applies to beqnests of personalty to a mother 
and her children, nttd if there be childr.en liring at the death 
of the testator, she and I~e r  children will t a le  eqnally, nnless 
there be mulething lbecnliar in the will, indicative of an inten- 
tion in the testator that she sIi0~11d take for lit'e with a I-einain- 
der oyer to tlle c l l i l ~ J ~ w ~  ; 2 Jar.  on TVills, 316 and 317; Da- 
vis 1-. Cuin, 1 Ire. Eq. Rep. 304; Chesnui! v. iMearv, (in Equi- 
ty) decided at the present term. 

In the case tiow before us, there is nothing to prevent the 
app!ic:ttion of the rnle ; on the contr;wy, it is manifest from 
the will, that the testator intended that his dangl~ter and her 
childrelt slionld take together tlie I~onse and lots and o:her 
lands which he devised to tllern. The children w7ere living 
at tlie tirn: the mill was made, and also at tlie death of the 
testator, and the words of the devise are in present; " to lier 
and her children forever." In another part of his will, he 
gives to his son a tract of land, to him, "his heirs and assigns 
forever," sllowing that he well knew how to use words of lim- 
itation for the pwpose of conferring upon his son an estate 
in f'ee. 

The juclgtnent of the Superior Conrt is reversed, and upon 
the case agreed, j~zdgment is given here for the plaintiff; and 
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this mnst he certified to the court below, for tlie purpose of 
enalding 11i1u t u  have an enquiry of his damages. 

PER C D R I A ~ ~ ,  Judgment mrersed. 

TI-IOlIBS B. ITORRELL v. JAMES 11. VINSON el ul. 

A bequest of a fund to A and B aurl tlirir l u ~ f u 7 l y  beqotfe?~ heirs, there be- 
ing nothing in tile will to cont1.01 the technical meaning of'the words, gives 
it to t i~cm absolutely, to the exclusion of a child of B. 

W1ier.e a bequest was madc to a trustee, ill trust for A and B and their "law- 
fully begotten lwirs," tlie trust being an executed one, is snl,ject to the 
sanic const~wction as if the bequest had been of the legal estate. 

A will made in al~otl~er. State, wl~ich is tllt?re sulject to be construed hy the 
rules oi tlie common law, r ~ i l l  have the same const.rnction as if it had bcrn 
made in this State, rl~iless it appear by judicial decisions, or by the opin- 
ions of men learned in the laws of that State, that a different construction 
would there prevail. 

ACTION of DEBT, tried bet'ore SAUXDERS, J., at tlie last Fall 
Term uf Norillalnl)tol~ Superior Court. 

Tlle action was l ) ~ ~ ) n g h t  on the following penal bond : 
'' l h o w  all men 1)y these presents, that we, James 11. Vin- 
son, Jesse Fergnsni~ and William IIarrison, are held and firm- 
ly 'oo~lnd uuto T l ~ o ~ n a s  13. Worrell, executor of Cherry Beale, 
i n  the just and fill1 sum of eight hnndred and thirtj-fire dol- 
larsand tllirt1-two cents," $c. (Dittetl 17th of December, 1838.) 

" The co~~dit ion nf t l ~ e  above obligation is such, that wlrcre- 
as C l ~ e l q  Beale, by her last  ill and testament, which is of 
record in the County Court of Suuthampton, and of ~vllieh 
Tl~omas WOYI-ell, t l ~ e  execntor therein named, took prolate, 
after making several clevises and bequests, she in tlle ~ ' O I I I  tll 
clause of tlie will says : ' I  lend one-fourth part of the remainder 
of rlly estate to my drtnghter Lucy Fergason, and her diingh- 
ter Lydia Fergnson, m d  if either slionld die, I lend t l ~ e  said 
fourth part of the remainder of my estate to the survivor clu- 
ring her natural life, aud give the same to their lawfully be- 
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gotten heirs. I desire that Capt. James Barnes, of IZertforcl 
county, Xortli C:wolina, receive the legacy hereby lent to my 
daughter Lucy Fergnson, and her d a q h t e r  T,ydia, and pay i t  
to tliern as they lieed it, and if both the said Lncr  Fergnson 
and 1,jdia Fergnson die witliout a la~vfully begotten Iieir, 
then I g i w  the saicl legacy, 0;. so 111uch of i t  as i.eimilis. to 
m y  daughter Polly Nnri-be's cliilclren, t 2  thein and h e i r  heirs 
fdr ever ;' and wliercas, nccorcling t~ tlie report llittclc by the 
comnii~hioncr Cobb, to the County COIII-t uf Southaml)ton, of 
Tlionlas TVorldl's executorial prc,ceedings on tlie estate of the 
saicl Ci1en.g Uenle, tlie fo~u.tll part, to which the saicl Lucy 
Pergnson and Lydia Yelpwin are entitled, i~ridel* the will, is 
$412,GC, wl~icli has been 1)aicl over by the saicl Tlro~nas XTor- 
rell, to the above bonncl James 11. Tillson, ~vlio l ~ a t l ~  been, 
by  an order of tlie County Court of Sontha~nptuil, ~ilatle :it 
December term, 1538, substituted as trustee i n  the roo111 of 
cJaines Barnes, who refused to accept the tiwst, colifitled to 
him by tlie will, f'or tlie benefit of' the said Lucy and Lydia 
Felgnsori : 

': Now, if the mid James 11. T'inson, shall faithfdly and just- 
ly discharge the duties of trnstee aforesaid, 1 ) ~  paying unto 
tlie saicl Lucy Felgnson arid Lydia F e i g w m ,  (now Lyclin 
V i n s c ~ ~ i ,  tlie wife of the said J:mcs 11. Vinsoi~,) and to  the 
swvivor, so long as they, or either of tllelu, sllall l ire,  the sai(1 
sum of money as t l ~ e ? ~  sllail need it, accolding to the true in- 
teiit ancl meaning of'tlie snit1 Cllcriy Ihale,  and at  the death 
of both the said Lucy I;ergr~son mt l  Lydia Viusol~, ( f i ) l l~ie~ly 
Fergnson,) the said J;iines 11. \'inson dlall pay over the said 
sun1 of mone1, or S E C ~ I  1Iill.t thereof as sh:dl ~cllia;li i:i liis 
l iai~ds,  nnto sucli ~)erson or p e ~ ~ s o ~ i s  as sliall be entitled to it, 
m d e r  the d l  of the saicl Clicrry Ijeale, axel dial1 i~nrlenlnify 
and save harn~less tllc said Tliolnas 13. J\Tor~.ell, his executors, 
cbc., from all loss a ~ ~ d  danlage wl la te~er ,  in consequence of 
any waste or niisitpplication of tlie said sum of rilone?, or any 
Imrt thereof, the11 the xbore obligation to be void, or else to 
remain in frill force ancl virtue." 

Tlie defendant Tinson married Lrd ia  Ferguson in 1837, 
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and  tlicre was horn of the nlarriage, one daughter, who mar- 
ried one Edwards. In  the year 1840, Liicy J'erguson died, 
and in tllc gear following, (1841) Lyclin Fcrgnson died, and 
after tlleir deaths, 1)nt before the bringing of tllis sni:, the 
1)laiiitjf rcqiiestetl the defei~dant to p:~y over the legacy to 
liiiri or to l':cl~~ards, wllich 112 refused to do. Edwards also 
iilade a cleinand before this snit was brought. 

011 t l ~ c  p v t  of tlie clefelidant, i t  was insisted that the whole 
estate in tlie l egac j  vested in Lncy ancl Lydia Fergl~son as 
tenmts i n  common, ancl, on the death of Lncy, in the survivor 
a b s o l ~ ~ t c l ~ ,  and that as L jd ia  survived, it passed to her hhs- 
band, the defendant. Various alternative positions were taken 
1)y tllc counsel, which i t  is not essential to state. 

The Con]-t reserved the question as to the plaintiff's right 
to maintain tlie action, ancl left it to tllc jury to say whether 
the def'entlant had applied pal t  of the fund to the necessary sup- 
port of Lncy. The jury found the bnlance of p r inc i ld ,  cle- 
ducting payments to Lucy without interest. Afterwards, on 

I consicleration of t l ~ e  qllestion reserved, his PIonor gave judg- 
ment for the plaintifl', from wl~ich  the defendant appealed. 

Bwnes, for plaintiff. 
B. F. Xoore ,  for defendants. 

BATTLE, J. The plaintiff is not entitled to recover unlesa 
' ~ l l S O I 1  the bequest in the mill of Cherry Beale to Lucy Fel, 

and her daugl~ter  Lydia Fe~guson ,  be construed to give them, 
or the survivor of them, a life-estate, only, in the money be- 
queathed, giving the remainder of the fund to the-child of 
Lydia, nnder the limitation to her L ' l a w f ~ ~ l l y  begotten heir." 
In the events wliich haye happened, i t  is not necessary, for 
the  purposes of this case, to decide what interest vested i n  
Lncy Ferguson and her daughter Lydia, as between them- 
selves, and the only qnestion which i t  is proper for us to con- 
sider is, whether the words, " their lawfully begotten heirs," 
mean children, or wl~etlier they are to be taken in tlieir tech- 
nical sense, and thereby give to the first takers the absolute 



94 IN TIlE SUPREME COURT. 

property in the fund. With regard to the will befbre us, we 
must say, as the Court said in Donnell v. Hateer, 5 Ire. Eq. 
Rep. 7, that " there is nothing in the context here, to coutrol 
the technical meaning of the terms ' lawfully begotten heirs,' 
and ,  tl~eref'u~e, we are obliged to receive tl~enl in that sense, 
as meaning that class of persons, ~110 ,  by lam, take property 
by inlwritance, or snccessinn, from anotl~er. Thns nnder- 
stood, they at-e not words of purcl~ase, but of li~nitation,in 
dispositions of this kind, as well as in conveyances of 1;tnd." 
See 1Iam v. IIum, 1 Der. and Bat. Eq Rep. 59s ; R o y d  v. 
Th.ompson, 4 Dev. and Bat. Re]). 478 ; Coon v. Rice, 7 Ire. 
Rep. 217. This construction n~nst  prevail, whetl~er we con- 
sider the money as given t1irectl.p to L u c j  Fergnson and her 
daagl~ter, or to Barnes, in trust f'or t l~eni; becanse, if it were a 
trust, it was an execnted, instead of an executol-y one, accord- 
i n g  to tile well established distinction between t11ose twol<inds 
of trust. Litr~itations of the f'ormer are construed like those 
of the legal estate, -while to the latter is given a more liberal 
inteq)rctation, i n  order to carry out the general plan of the 
testator; Saunders v. Edwards, 2 Jones' Eq. Rep. 13.1. 

The will before us was made and publislled in Virginia, 
but the p;trties have admitted that it is to be construed ac- 
cording to the rules of the common law, and this ad~nission 
lnaltcs it our duty, according to the case of Allen v. Puss, 4 
Dev. and Bat. Rep. 77, to pnt the same construction upon it, 
as we should upon a similar bequest made in this State ; un- 
less we are satisfied by judicial decisions l l l ~ d ~  in Vilxjuia, 
or by the opinions of proftmional gentlemen learned in tho 
law of tlmt State, a different canstruction wonlcl there pre- 
vail. In the present case we are not so satisfied ; but, on the 
conrlwy, we are grs:ified to find that our opinion is t'nlly sus- 
tained by t11:~t of the Hon Ju111l B. Minor, t l ~ e  distinguislled 
Professor of t l ~ e  Law in t l ~ e  University of Virginia, which 
was, by corsent, ~ u c l  as evidence in this cause. 'l'l~e o])inion, 
to t l ~ c  contrary, of John R. Cl~ambless, Esq., is, as wc think, 
errolleous ; aild   is error has, no doubt, beell caused by his 
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not :tdverting to the distinction, above referred to, between 
execnted and executory trusts. 

The jndgment must be reversed, and a venire de lzovo 
awarded. 

PER CURIAM, Judgment reversed. 

DANIEL WZSTER et al. propounders v. TEIOXAS N. WESTER et aZ. 
caveators. 

A nuncupative will of property beyond two hundred dollars, witnessed at 
one time by one witness, and the same deolitration made at another time, 
witnessed by another witness, is not conlormable to the statute requir- 
ing nuncupative wiIIs to be proved by two witnesses, and cannot be estab- 
lished as sach. 

Trrrs was an issue of devisavit vel non, tried before his 
Honor, Jndge MANLY, at the Spring Term, 1857, of Franklin 
Super~ior Conrt. 

It was the case of a nuncupative will, which mas declared 
in the presence of - Brown alone, wlio was charged to 
take norice, and see t lu t  it was put into legd  form, in  order 
to give it validity, provided the decedent dicl i ~ o t  dispose of 
his property by n written tvill. Abont a month afterwartls, to 
wit, on the 15th of March, he stated he did not believe he 
could live long, and in tlie presence of' another witness, Le\ris 
Bartl~olomem, he made the same dec1;wation as to tlie dispo- 
sition of' his property, and the same reqnest of the witness as 
to p~~ t t i r i g  it into legal tbrril, it' lie di(l riot dispose of his pro- 
perty by a written will. Tliis witness dicl co~r~lnit  his wishes 
to writing, wllicll is the script 1 1 0 ~  oflered for probate. There 
are several other facts stated ia the exceptions and points of 
law raised upon tllern; but us the opiniot~ of this Court dis- 
poses of the whole case upon the mariner of its attestation, it 
is not deemed necessary to state more of the facts than the 
above. The colmsel for the caveators contended, that the at- 
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testation of one witness to a nuncupative will, and that of an- 
other witness to tlie same declaration, was not an  attestation 
of the same will by two ~ritnesscs. The Conrt below TTas of 
opinion, that the will x-as riot n :~( le  in conformity to the re- 
qniremcnts of the act of Assembly, and so adrised the jury. 
Tllc p ro~)ounder~e . l ce l~ te i l .  

Verdict aga ins~  the will. Judgment and appeal. 

B. F. i:7.1~o?v and Lewis, for the propounders. 
A. A'. G i l l i ~ m ,  fifr the citveators. 

BATTLE, J. Epon one of tlie grounds of objection taken 
to the probate of what is proponnclecl as the nuncupative 
will of E x ~ m  TITester, onr opinion is so decidedly i n  favor of 
the caveators, tlint it is nnnecewwy to notice any other. The 
11th section of the 119th chapter of tile Iierised Code enacts 
as fbllonr, : ' ,No  nuncupative will, in anywise, shall be good, 
where tlie estate exceecls two l~unclrecl dollars, unless proved 
by two credible nitnesses present at  the ~ilaking thereof, and 
unlesr they, or some of them, were specially reqnired to bear 
w i t ~ ~ e s s  thereto by the testator himseli;" k c .  I n  the present 
case, it is aclnlittecl that the estate exceeds two llnndred clol- 
lays, and the clncstion is whe~hel-, when the declaration of the 
alleged testator is ~liacle at  one time to one of the witnesses, 
and a t  a difi'erent time to tlle other, there can bc said to be 
two witnesses '* l~reaent a t  the making tliereof," within the 
words or spirit of' the act. To us, it seems that i t  eminot be 
so. A will cannot be said to be made, until it is conapleted, 
and then there iiiust be two ~ritnesses present. W l i ~  are two 
reinired ! Cert:~inly to prevent fraud, imposition or mistake, 
and to accomplisll that purpose, they must be present a t  the 
saiiie time, in order that each may be a clieck upon the other, 
and that the recollection of one may be aided and correctecl 
by that of the other. Besides, when a declaration of the 
alleged testator is made in the hearing of one witness, i t  i s  
certainlg not attested as tlie statute requires, and when the 
same words arc uttered befbre another witness, i t  id not the 
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same declaration, brrt only a repetition or quasi copy of it, 
and that also is defective in the attestation. I-Ience i t  follows', 
that as rieitllcr clecl~ration is made in the presence of two 
witnesses, i t  cannot he said tlint, within the ~nean ing  of the 
statute, it is " prored by two credible witnesses present a t  the 
malting thereof." And this construction is strengtheued by 
what imrrlediately follows, " and nuless they, or so?i.~; qf t l~em, 
were specially requested to bear witness thereto by the testa- 
tor Iii~i~selt:" 

The main, if not the only, aisgnment in favor of the will, is 
derived from n supposed ~tualogy to a written will, the snlscrib- 
ing witnesseu to wliicli inay attest it a t  different times, and not 
in the presence of eacl~ other. But this nrgament is ftilly an- 
swered by the conn3el for the caventors, when he  saj7s that 
the written injtrrlrnent, wliich the witnesses subscribe, is the 
same identical paper ; ancl he contends that a stronger analo- 
gy wonlcl be fu~.nislied, if oric copy of a written will was at- 
tested by one witness, and anotlier copy by a second, in which 
case, no 1)erson would pretend that the v i l l  was properly 
attested according to the statute. In support of his argument, 
the counsel for the careatow has referred us to sevc id  cases 
decided in our sister States, to n i t ,  2'i~mnll's TV7i2Z, 4 Rawle, 
64;  TTeecedon v. Ba?*tZait, 6 &luniford, 123, aud Tally v. But- 
terwo~th,  10  Terger,  501. From the antliority of these cases, 
the Editor of the second ,lrnel-ic;~n edition of J a r ~ i - ~ a n  on Wills, 
has deduced the following proposition, to ~ l i i c h  we fnlly as- 
sent : " A nnricnpntive will cmnot  be established upon proof 
by one mitliess at  one time, Iiow the testator desired his pro- 
perty to be disposed of, and upon proof by anotller witness, a t  
a diflerent tirne, that the testator niaclc the same declaration 
to him. The requisite nnmber of witnesses must be present 
at the same time, and the rogatio testiurn lnust be done at 
that tirne." 1 Jarrn. on TVills, 134, in note. 

The jndgment of the Superior Court pronouncing against 
the probate of the alleged nuncupative will, is affirmed. 

PER CUEIAM, Judgment affirmed. 
7 
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JEREMIAH F. TAYLOR v. SCHOOL COVMITTEE No. 17 OF 
NORTHAMPTON COUNTY. 

A school committee under the Act regulating common schools, (Rev. Code, 
chapter 66,) have no authorit,y to employ a teacher for a period extending 
beyond the time when their office expires. 

Whether a judgment in the ordinary form can be taken agai&t a school com- 
mittee for a teacher's wages, and whether the remedy is not by mandamus, 
Qua&? 

ACTION of ASSUMPSIT, tried before SAUNDERS, J., at  the last 
fall term of Northampton Superior Court. 

The plaintiff declared on the common counts, and on the 
following special contract, to wit : 

"The following contract is this day entered into between 
the school committee of district No. 17, for the county of 
Northampton, and J. F. Taylor : 

"The said committee have engaged the said J. F. Taylor as 
a teacher of the school of the said district, for the term of ten 
months, commencing on the 21st of January, 1856, and agree 
to give him twenty-five dollars for each month. The said J. 
F. Taylor agrees to give instruction in the common rudiments 
of English education to all the scholars that may attend the 
said school during the said term-to superintend their moral 
deportment, and at the end of the tirne to furnish the said 
school committee with the number and names of the children 
who b a y  have gone to his school, specifying the number of 
days each one went." Signed by the plaintiff, and by H. 
Harding, James Wright and James Taner, as school committee 
-to each name being ailixed a scroll, with the word seal 
written within it. The members of the committee, with whom 
this contract was made, went out of office on the first Monday 
in May, 1856, and were fiucceeded by John H. Harrison and 
JamesRrantley, who had been elected in their stead, on the first 
Saturday in April, preceding. I t  appeared in evidence that 
the new committee-men, soon after the first Monday in May, 
1856, met and employed another teacher, of which the plaintiff 



DECEMBER TERM, 1857. 99 

Taylor v. School Committee. 

had notice ; bnt he continued to teach until the 28th of that 
month, when he received a written notification from the 
committee, that they had employed another teacher, and 
dispensed with his services in that capacity ; notwithstanding 
which, he continued to teach until the 4th of August, following, 
(the other teacher officiating during the same time.) For the 
services rendered previously to the first Monday in May, he 
received an order from the preceding committee on the super- 
intendant, which was paid. 

A t  the expiration of ten months from the 1st of January, 
1856, the plaintiff demanded an order for full pay for the term, 
deducting the previons payments, which was refused, and this 
action was commenced against the defendants. 

I t  was admitted that the plaintiff was duly qualified to fulfill, 
and did fnlfill all the duties required of a teacher of the com- 
mon sch001s. 

I t  was proved that there were funds in the hands of the 
superintendant, belonging to school district, No. 17, sufficient, 
a t  the stipulated rate, to pay for the plaintiff's services for the 
whole ten months. 

The defen'clants' counsel contended that the members of the 
former committee, had no power to contract for the services 
of a teacher longer than the duration of their own official 
term, and that their contract for a longer period was void for 
the excess. 

His Honor charged the jury that the plaintiff was entitled 
to recover for the time that he had taught. Defendants 
excepted. 

Verdict for the plaintiff. Judgment anduappeal. 

Cmigland, for the plain tiff. 
Barnes, for the defendants. 

BATTLE, J. The act of 1844, chapter 36, entitled ' (An act 
to consolidate and amend the acts heretofore passed on the 
subject of common schools," provided, in the 8th section, for 
the election.(in the several school districts into xwhioh each 
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county was to be divided) of three Inen, who mere to be entitled 
" T l ~ e  Scllool Committee." The election v a s  to take place i n  
tlie last Satnlday in September, in each and every year ; and 
the term of office of' tlie committee n7ns to commence on the 
first Monda j  in October, and to continue for one Fear, and 
until othel*s were chosen. The Rerised Code, wliicli went 
into opel-ation on the first day of J a n u a ~ y ,  1856, in the 35th 
section of the 66th cliapter, altel-ed tlie time for the election 
of "The School Committee," from tlie last Saturday in Sep- 
tember, to the first Sat~lrday in April, in each and erery year, 
and directed tliat tlieir term of ofiice should cornmence on the 
first Monday in N2y following, and continue for one year, 
and until others m r e  chosen. Tile conseqnence of tliis change 
was, t l ~ a t  tlie offices of d l  'LTl~e School Coluinittees," v h o  were 
elected in Septembev, 1855, expired on the first Monday in 
Naj, 1856. This raises tlic question ml~etlier the contract 
made by the defendants, in tlie case before us, with the 1)lain- 
tiff, in  Jannar j ,  1856, v a s  binding npon them after their term 
of office had ex1)ired. W e  tliiuk that by a fj ir  construction of 
the act, (Rev. Code, ell. 66,) i t  did not, and tliat, consequently, 
the pl:~intiff is not entitled to recover in  the present action. 

The 27th section of tile act provides tliat the se'r'eral County 
Courts, a t  the term held next after the last clay of Deceriiber 
in each year, sliall appoint 11ot more than ten, nor less than 
five soperintendan ts of'cornmon scliools for tlieir county, wliose 
term of oGce shall begin on the third Monday of April snc- 
ceeding their appointment, and corltinue for one year, and 
until others have been appointed and entered npon tlleir 
office." The section next succeeding, nidtes i t  the duty of 
the  snperintendants to m e t  on tlie day when their term of 
oflice commences, and elect one of tlieir number cllairlnan. 
W e  lmve already seen that "The School Committee" are to  
be elected on the first Saturday in April, and to enter upon 
the dnties of tlieir office on tlie first Noncltty of May following. 
The 36th section makes '' The Scliool Comrnittee" n corpora- 
tion, with capacity to pnrcllase and hold r e d  and personal 
estate for school purposes; and to prosecnte and defend all 
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suits brought for, and against, the corporation. After pro- 
vicling in the 42 and 43 sections for the appointment, by the 
board of superintendants, of a committee of' examination, and 
prescribing who may be teacllers, the act, in the 44th section, 
declares that "The School Committee sl1al1 contract v i t h  a 
suitable teacher thr their district, for snch time as the funds 
of the district will allo\\r; and at  the end of the t e ~ - r i ~  of his 
employment, he shall render to the colnmittee the number and 
names of the children who hare  gone to Iiis scl~ool, spccitjing 
the nuinber of days each one went, aud the studies taught ;  
and on his rendering such st:~tenients, tlie cornmittee sliall 
pay him by giving an order on the chairman, and no com- 
mittee-man sliall be a teacher." The 45th section prohibits 
the chairman of the board froin paying any draft in favor of 
a teaclier, ': nnless the same s l d l  be ,accompanied with a 
report from the school committee, stating the name of the 
teacher in the district, the length of time for w11icl1 the school 
m a j  have been kept during the current year, and the screral 

moral qnalifications, from a n~ajority of the conlmittce of 
examination, dated within one Sear of that tiine." Those 
provisions of the act satisfy ns tli:rt tlie current year spnken of 
is the year co~nmencing and c n t l i ~ ~ g  wit11 t l ~ c  official term 
of tlic school committee, a n ~ l  that the con~mittce I~tzrc no 
aufliority to empln,y a teacher for n perind extending 1)cyond 
the time ~vlien their ofice espires. E a c l ~  school coiiimittee 
is to judge Ilow long the fnnds of tlicir district will allow for 
the co~l~ loyment  of n teacher, arid he is to 111a1<e to t l~enl  tlie 
report \v11icl1 the act 1-eqni1.e~. Each co~nmittec will tllen 
hare  t l ~ e  cnntrol of their own tcacl~er, n'llicli tenclier cannot 
be one of tlie committee, that is, of conrse, clni.ing the time 
for wl~icli the committee are to serve. Our conclnsion, tlien, 
is, that ns tlic contract, in the present case, was 1n21de l)y the 
plaintiff, wit11 the scliool corninittee in their official, and not 
in  tlieir individual, capacity, i t  did not i n  law extend beyond 
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their official term, and that the plaintiff ought to have retired 
when discharged by the subsequent committee. 

W e  are inclined to think, too, that, if the plaintiff has a 
right of action at all against the defendants, he has not adopted 
the proper remedy. If he be allowed to recover in the present 
action, he must make his recovery available by suing out an 
execution, and selling the property of the defendants, as a 
corporation. This property will consist, in nearly every case, 
of the scl~ool-house and the land on which it may be situated, 
together with such furniture and other articles as may be 
necessary for the purposes of the school. Surely the Legisla- 
ture never contemplated any such result. The act provides in 
46th section, that " no committee shall receive into their hands 
any of the funds set apart for common schools ;" and we have 
seen that, by a previous section, the teacher shall be paid by 
an order from the committee on the chairman of the board of 
superintendants. If, then, at any time, the teacher have a 
legal claim on the committee for his services, and they refuse 
to give him an order on the chairman for the amount, he can 
have a full, complete and appropriate remedy by means of 
the writ of nzar~c2mnus. I t  is true that the Court " will not, 
ordinarily at least, interfere by mandamus where there is 
another specific legal remedy ;" State v. Jones, 1 Ire. Rep. 
134. But it may well be doubted whether, when the 
Legisiature anthorises one set of public officers to make con- 
tracts, and directs that the contractors shall be paid by another 
public officer, upon au order from the first, there can be any 
other specific legal remedy, than that afforded by means of 
this extraordinaisy writ. 

The judgment must be reversed, and a venire 4% novo 
awarded. 

PER CURIAM, Judgment reversed. 
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THOMAS M. YOUNG v. HENRY McDANIEL. 

To subject a party, under the statute of 1866, Rev. Code, ch. 34, sec. 81, for 
harboring a runaway slave, the act must be done secretly, as well a s  
fraudulently. 

ACTION on the CASE for harboring a slave, tried before PER- 
SON, J., at the Fall Term, 1857, of Davie Superior Court. 

Mr. Bolt, the agent of the North-Carolina Rail-Road Coin- 
pany at  Salisbury, a witness for the plainti@, testified that the 
week before ~h&tnas ,  1856, the defendant McDaniel, came 
to the station at Salisbury with a wagon, and that the slave 
Henry, the property of the plaintiff, was with him. In un- 
loading the wagon, he was assisted by Henry. After getting 
through with it, MeDaniel said to Henry, now, we will fix 
your business." The defendant then said to witness, " Henry 
belongs to Mrs. Young, and is going to South Carolina to see 
his wife; she put him in my charge ; here is his pass, (hold- 
ing a paper in his hand;) it is all right." Mr. IIolt, without 
looking at the pass, gave the negro a ticket to Charlotte, for 
which he paid seventy-five cents. The defendant then said 
to Henry, now, we will go to the livery stable and camp, 
and have some supper and hot coffee before yon start," and 
asked the witness whether there would be time to do so be- 
fore the train started. Henry had his clothes in a pair of 
saddle-bags. 

Zr. Bell, the owner of ihe livery stable, stated that the 
defendant came to his yard that evening, with the boy, and 
said he belonged to Mr. Young, and was going to South Car- 
olina to see his wife. 

XT. Carter, for the defendant, stated that he heard a cor- 
versation, in January, b e t ~ e e n  the plaintiff and defendant, in 
which the latter stated, that Henry came to his camp, at nighe, 
about three miles from Mocksville, and told him he was going 
to South Carolina to see his wife ; that he had a pass, and he 
had taken him to Salisbury; that there he had handed the 
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pass to the conductor and got a ticket for him, and that lie 
went on t o ~ ~ a r d s  Sonth Carolina. 

I t  n7ns further proved, tliat the slave, in question, was gone 
until the niicldle of the ensuing JIarcl~.  Also, tllat McDan- 
iel was unable to read writing. 

T l ~ e  plaintiff's comsel ~xynested the Court to instruct the 
jury, that if tliey shonld be satisfied that Henry was the pro- 
perty of the plaintiff; 2nd that t!le defendant, knowing him 
to be a runaway, frandulently did the act prored by Mr. 
Holt, the plaintiff was entitled to recover dmjages. 

The Court refused the instrnction as l)rayecl, and told the 
jury tliey must be satisfied that the acts charged were done 
secretly as well as fraudnlently. I'laintiff's counsel excepted. 

Verdict for defendant. Judgment and appeal. 

Boyden, for the plaintiff. 
Clement, for the defendant. 

N ~ s r r ,  C. J. The action is in case, brought under the act 
of 1856, Rev. Code, ch. 31, see. 81, for harboring a slave, the 
property of the plaintiff. I t  is settled, by several cases in thie 
Court, that to suppoit sncli all action, it must be proved that 
the act was done secretly. The first case is that of Darlc v. 
Jlc~rsh,  2 Car. Law. Repos. 240; this was i ' o l l ~ ~ ~ e c l  by that 
of Thomas r. AZezander, 2 Dev. and Bat. Rep. 385 ; State r. 
Ilathnwny, 3 Dev. ancl Hat. Rep. 125, and finally by State v. 
L'u4 4 Jones' Rep. 7. This decision was made a t  Dccem- 
ber Term, 1856. 

His  Honor instructed the j u r ~ ,  that they must be satisfied 
the act of the defendant was clone secretly, as well as frauclu- 
dcntly. To tllis, tile plai~ltiff' cxcepts. W e  see no error. The 
act of 1856, does not contain the word 'L secret," but the con- 
struction pnt npon i t  by onr conrts in defining the word '* liar- 
I,oring." is founded on correct reasoning, ancl cannot now be 
departed from. Tlic opinion of Itis Honor is in exact con- 
fbrmity with the opinion of the Conrt in  Dark r. Xarsh, u6i 
supa .  
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His Honor has set forth in the case the evidence given on 
the trial. The defendant carried the slave Henry to one of 
the most public places in the western part of the State, the 
Salisbury depot of the mil-road, and told Mr. IIolt, the agent 
of the company, that Henry was the property of the plaiutiff; 
was on Iiis WAY to South Carolina to see his wife, and that 
he had a pass, and handed to the agent a paper as snch pass. 
The defeadant coi~ld not read writing. After lie had pur- 
chased a ticket for the negro, he said, " we will now go to the 
livery stable and camp." To Mr. Bell, the keeper of the 
livery stable, he  told to \~-horn IIenry belonged, and where 
lie was going. Snl~seq~lently, he told the i)laintiff fully what 
lie had done. I t  is iinpossible for this evidence, uncler the 
decisions of our Conrt, to bring MeDaniel within the opera- 
tion of' the statute. There is no error. 

PER CURIAM, Judgment aErmed. 

LEWIS  WATIiINS v. JAMES W. JAMES. 

Where B promised to procure the money or a draft of n rnercl~ant who 
bought A's tobacco, and to crcdit a bond vliich lie (B) held on A, and 

negligently failed to do so, it was I h l d  that A was entitled to recover. 
Iuco~~ren~ence  or loss, a~,jsing to a party from the breach of a promise, consti- 

tutes a, collsideration for the promise. 

THIS u7as an action of nssmr~sr'r, tried before S A ~ K D E ~ S ,  J., 
at the Spring Term, 1857, of Casw.\.ell Superior Court. 

A full statement of the maill facts of this case, is contained 
i n  the report of December Term, 1855, 3 Jones' Rep. 195. 
The only material change in the statenlent is, that Hudson's 
deposition was again taken, and he swore, illat in the tracle 
with the witness, for NTatkiris' tobacco crop, the defendant 
said, "all lie was afraid of was, that Lewis Watkins wonld 
not deliver the tobacco in time, and if he (TVatkins) 1~011ld 



106 IN THE SUPREMX COURT. 

Watkins v.  James., 

do that, he, defendant, wonld see to the balance of the trans- 
action." H e  also depo~ed, that Watkins did deliver the to- 
bacco in time. 

Upon the trial, his Honor charged the jury, that if they 
collected from the testimony, that the defendant agreed to 
attend to the getting of the mineS or draft, and failed to do 
it, then the verdict shonld be for the plaintiff; but if ,the de- 
fendant honestly endeavored to have the business settled, and 
failed to have it closed, by the refusal of the purchaser, then 
their verdict should be for the defendant. Defendant exceyt- 
ed. Verdict and judgment for the plaintiff. Appeal by the 
defendant. 

&rehead, for the plaintiff. 
Bill and FowZe, for the defendant. 

PEARSON, J. When this case was before us, December 
Term, 1855, 3 Jones' Rep. 195, it was decided against the 
plaintiff, because there was no proof that the defendant had 
promised to procure the draft. The omission is now supplied. 
The verdict finds the fact, that the defendant agreed to get 
the money or draft, and had failed to do so. This disposes of 
the case so far as that point is concerned. 

The defendant's counsel then insisted, that the promise was 
voluntary, rzudwnpactum, and wonld not support the action. 
Brown v. Ray, 10 Ire. R e p  72, is decisive of that question. 
" To make a consideration, it is not necessary that the person 
making the promise, should receive, or expect to receive, any 
benefit. I t  is snfficient if the other party be subjected to loss 
or inconvenience." An undertaking to do any thing, is a 
snfficient consideration, provided it is acted upon, either by 
the one party's " entering upon the trust," or by the other's 
relying upon him to do so, provided loss is thereby sustained. 
Here, the plaintiff trusted to the defendant's proinise to get 
the draft. But for the promise, he would have attended to 
the business himself. So, he has suffered loss by a breach of 
the defendant's promise which he relied on. 
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The defendant's counsel further insisted, that there is error 
in respect to the damages, for that it ought not to have been 
the value of the tobacco, but only the value of the draft. The 
record does not present this question. No instructions were 
asked for, or given, in regard to the measure of damages, and 
the question was not raised. There is no error. 

PER CURIAM, Judgment a E m e d .  

F. B. BODEXHAMMER v. WILLIAM NEWSOM. 

By giving up the thing pawned to the pawnor, though for a special purpose, 
the pawnee loses his lien, as between himself and one that bought it from 
the pawnor. 

ACTIOX of TROVER, tried before MANLY, J., at the last Fall 
Term of Forspth Superior Court. 

The plaintiff declared for the conversion of a horse. 
A witness, by the name of h i c h ,  stated that the horse in 

controversy had belonged to him, and being indebted to one 
Ledford in the sun1 of $100, with the plaintiff ashis surety, he 
agreed to sell the horse to plaintiff, and work ont the residue 
of the $100, upon condition that plaintiff would assnnle, as 
principal obligor, the payment of said debt, and thereupon, 
the horse was claimed and used as  the plaintiff's. H e  further 
swore, that he was himself in the service of the plaintiff, and 
wislling to visit a relation, at a distance of a few miles, he 
borrowed the horse to perform the trip, promising, and in- 
tending, to return in the course of a clay or two. While gone 
upon this visit, he swapped the horse away to the defendant 
without any authority from the plaintiff, and when he retum- 
ed with the horse he got from the defendant, the plaintiff 
refused to acccept him in lien of the other. H e  swore the 
horse was sixty-five dollars, br-rt no price had been 
agreed upon between himself and plaintiff, the price being 
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left to be determined by the sum which the plaintiff might 
realise in liis sale. A rlemand was made of tlle def'endant a 
few d a j s  after tlie swap, which was refused. 

Tlie def'endant's counsel, among other tliings, contended, 
tliat i t  was a mere pledge of tlie property to secure tlie plain- 
tiff against lxsponsihility, ancl the tliing pledged, Laving been 
redelive~cd to the person making the pledge, he 11ad a right 
to  sell mid rnnlie title. 

His  l lo~ lor ,  upon this point, instructed the jury, tlmt if the 
llorse w e ~ ~ e  pledged to secure IZodenIiamn~er, ancl in co~lformi- 
ty wit11 the pledge, pnssecl into Bodcnliamrner's pnssession, 
he  wonld 11:ive sncli a pi.npertg in the animal as woald enable 
hirn to ~naint~t in  tlie action of trover, and a loan of die animal 
to Reicli fi)r a special nse, under the circnmstances stated by 
him, wonld not be s~rcll cliange or interruption of possession 
as to prevent a recovery, pr.ovide(1 the pledge ancl possession 
were 2ona;iide in  l3odenl1amrner. Defendant excepted. 

Verdict for the plaintiff. Judgrnent and appeal. 

XcLecciz and Potole, for tlie plaintiff. 
Jlillel-2, for the defendant. 

B m r ~ c ,  J. Among the instrnctions given by his lIonor 
to the jury, n.as the fullowing : " I f  the horse were pletlpd to 
secure tlie plaiutiff, ixt~d, in conformity with that pledge, 
passed into the  plaintiff"^ possession, and continued in his 
possession, lie wonltl haye sucli a property in the miimal as 
would enable him to 111:lintain the action of trover;  slid a 
loan of' the a n i ~ n d  to Rtticll for a special use, nnder the cir- 
cumstances stated by Iiim, w o d d  not be such a change or 
i n t e ~ w l ~ t i o n  of powusion as to prevent a recovery, provided 
tlie pledge and possession were bonn Jide in  the  plaintiff." 
With tliis instruction we do not agree, and Ire tl1in1~ it is op- 
posed, in princil)le, lo tlie recent case, decided in tliis Court, 
of Smith v. S~tsse,., 4 Jones' Eep. 43. The only diI'Terence 
between tlic facis of that case and the present, is the length of 
time duriug which the pawnor liad the article in l)osseseion, 
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after a redelivery by the pawnee: before hc sold it. Bnt that 
cannot make any difference in the rule of lam applicable to the 
transaction. By giving np the possession of tlie article pawn- 
ed, the pamnec lost his lien, and it would be s fimtl nl>on an 
innocent pnrcllaser fro111 the pawnor, if the pawnee were per- 
mitted to recover tlie pawn fro111 him. In  the case of no- 
3erts v. IVyntt, 2 Term Rep. 268, it was made a qnestion 
wheilicr, even as between the parties tltemselvcs, a redelivery 
of the tliing pledgcd, for n temporary pnrposc only, woold not 
prevent the pawnee fronl i*ecore~-ing it back fiwm tlie pawnor, 
after tlie pnrpose was fnltillecl. I t  was, indeed. clecidccl that 
the p:twnce might reco1.w from t11e pawnor; but if a doubt 
existed in sucli a case as that, i t  would hardly be pretended 
that a recovery mould be allowecl from onc who chimed as a 
bone ;fi& purchaser from the pawnor. See Story on Bail- 
ments, sec. 299. 

The judgment must be reversed, and a aenire do nova 
awarded. 

PEE CURIAM, Judgment reversed. 

ENOCH OSBORNE v. ALEXANDER B. McMILLAN, administrator. 

A covenant of quiet enjoyment inserted in a deed made by an administrator 
under the act, Rev. Code, ch. 46, sec. 37, does not bind the estate of hie 
intestate, and no s u ~ t  can be maintained against him in his representative 
capacity. 

ACTION of COVENANT, tried before ELLIS, J., a t  the Special 
Term, June, 1857, of Ashe Snpcrior Court. 

The plaintiff declared against the defendant as administrator 
of James McMillan, upon a covenant of quiet elljoyment con- 
tained in a deed made by tlie defendant as administrator. The 
intestate of the defendant had given a bond to make title to 
the plaiutiff of a tract of land lying in Aslie county, and died 
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before doing so. The defendant, under the act of Asssembly, 
made the deed, and added the covenant of quiet enjoyment 
on which this action was brought. The plaintiff, subsequently, 
sold the land, and conveyed it- with the covenant of quiet 
enjoyment, upon which he was sued, and recovery had against 
him, upon the ground that his grantee had been ejected by 
suit on a paramount title. This suit was brought against the 
administrator of James McMillan, for damages OD the same 
ground, to wit, the ouster of his grantee by title paramount. 
The Court being of opinion that the action could not be 
maintained, the plaintiff submitted to a nonsuit, and appealed. 

Jones, for the plaintiff'. 
Boyden, for the defendant. 

NASH, C. J. Previously to the act passed by the Legislature 
in 1797, (Laws of North Carolina, ch. 478, sec. 1,) it is conceded 
that there was no law in this State authorising an administrator 
to sell, or convey, the lands of his intestate. This act was 
brought forward in the Rev. Statutes, ch. 46, sec. 28, and 
again in the Rev. Code, ch. 46, sec. 37. I t  is conceded that 
all the previous requisites necessary to clothe the administrator 
with power to make the conveyance in question, have been 
complied with, and that '' such deed conveys the title as fully 
as if i t  had been executed by the deceased obligor." Rev. 
Code, ch. 46, sec. 37. The administrator in his conveyance 
covenants, as adniinistrator,for quiet enjoyment. H e  is sued 
in his representative capacity for a breach of t l ~ e  covenant. 
The question is, can the plaintiff maintain this action ?.-which 
ie the only question before the Court. On the part of the 
plaintiff, it is contended, that the Rev. Code, in giving to an 
administrator power to convey the land, gave him all the 
power which the intestate had, and, therefore, he had the 
power, on behalf of the intestate, to enter into all such cove- 
nants as the intestate had, and thereby to bind his estate. 
This proposition cannot be supported. Before the passage of 
the act of 1797, when a vendor entered into a bond to make 
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title, and died before so doing, his heirs were the proper per- 
sons on whom the purchaser had the right to call for the 
necessary conveyance. If they refused to convey the title, the 
purchaser was driven into a court of equity, and to such a 
suit the heirs were necessary parties. This proceeding was 
attended with much delay, trouble and expense. To avoid 
this expense, trouble and delay, the acts were passed, and 
they are express in limiting the ope]-ntion of the administrator's 
deed, so far as the estate of the intestate is concerned, to the 
titIe of the intestate. The title is one thing, the covenants are 
other things intended as a support of the title, and the parties 
may stipulate for any covenants they please, and if the pur- 
chaser cllooses to take his deed without any covenant, his 
ti& is not thereby impaired. 

Under the covenant of the defendant, the estate of the intes- 
tate was not bound, and the action, being against the defendant 
as administrator, cannot be sustained, and the judgment of 
nonsuit in the Superior Court was properly rendered. There 
is no error. 

PER CURIAM, Judgment affirmed. 

JONATHAN P. WINSLOW v. FREDERICK ELLIOTT. 

Where a timber contract with a rail-road company was assigned for a valuable 
consideration, it was Held that an increased allowance, made by the company 
after the assignment, passed to the assignee, and, it having been collected 
by the assignor, in whose name the dealings with the company still con- 
tinued, the assignee could recover it in an action of assumpsit for money 
had and received. 

ACTION of A S S U ~ S I T ,  tried before MANLY, J., a t  the last Fall 
Term of Randolph Superior Court. 

Upon the trial i t  appeared that the defendant had become 
a stockholder to the amount of ten shares in the North-Carolina 
Rail-Road company, and being entitled in that capacity to a 
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prefe~*cnce in the letting of contmcts, Ile was solicited by the 
plaintiff to get a, contract for him for furnishing cross-tics ; 
this tlie clefe~ldant accorclingly did, and the articles which he 
entered into with t l ~ e  conipany, vc re  assigned, for a cousid- 
eration in money, to the plaintiff. 

It also appeared that the engineer who snperintended the 
construction of the rail-road, contracted with tlie l~laintiff for 
the fnrnisliing of extra cross-ties' and pillars for a water-tank 
to be used on the road. I t  ful-tiler al~peared that there mas 
no &tinge on the conipnny's books of tlie riame of tlie con- 
tractor, but that the accounts Tvere all kept in the name of 
Elliott, not only wit11 respect to thvse cross-ties e~ubraced in 
the original articles, but as to tllc tirnber contracted for with 
tile plaintiff, wllicll  as done, as was explained Ly the engi- 
neer, to avoid a mnltiplicity of accounts. 

Af er these coutl.acts were entered into, and were in a canrse 
of fulfiluiient by the plaintiff, tlie czmpany taking iuto co~isid- 
eration t l ~ e  increased price of provisions ancl labor, ~ n a d e  an 
extra dlo\rance of five cents a stick on certai~i ~1escril)tions 
of cross-ties, and ten cents on others. Tlie eontracts were 
completely f'nlfilled by the plaintiff, Winslow, in accordance 
wi t l~  the reqnireinents of tlic company. 

It a p ~ e , u e d  further that the settlements a t  the company's 
for the work ~1011e, of a11 kinds, under both  contract^, 

were made wit11 Elliott, in whose nanle the accounts were 
kept, but, in acconnting \ ~ i t l l  the plaintiff, lie only pnid him 
tl l ir t~- cents a stick, the original contractprice, ancl kept back 
the estra allowances. 

It was also in evidence that the consideration agreed on 
upon the assignmcnt of' the contract, had been paid by the 
plaintiff to the defendant. 

The Conrt was of opinion, on the foregoing state of facts, 
that tlie plaintiff was entitled, by virtue of tlie assignment, to 
all the advantages of the contract with the company, contin- 
gent and uncertain, as well as f inal  arid certain, and, accord- 
ingly, was entitled to the extra allowance on the cross-ties 
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which had been allowed to the defendant. The defendant 
exaepted. 

Verdict for the plaintiff. Judgment and appeal. 

J. H. Bryan,  for the plaintiff. 
Gowell, Miller and Dick, for the defendant. 

NASII, C. J. I t  is a principle, well settled in the courts 
of England, as well as in those of this State, that ~ r h e r e  privity 
exists between two persons, and one receives money to which 
the other in justice and equity is entitled, the law implies a 
pron~ise on the part of the receiver to pay it to the latter; 2d 
Starkie cm Ev. 63, and Xtchel l  v. TYcdker, 8 Ire. Rep. 243. 
This promise may be enforced by an action for money had 
and received, whicll rests upon equitable principles. 

Apply this principle to the present case. Which of these 
parties, in justice and equity, is entitled to the money for 
which the action is brought ? Elliott was a stockholder in the 
North-Carolinn Rail-Road company, and being entitled, as 
such, to a preference in the letting of contracts, he agreed with 
the plaintif? to get for him n contract for furnishing cross-ties. 
This, the case states, he did. The contract, howcver, for the 
cross-ties was made between the mil-road conlpany and the 
clefcnclant, and was executed on 10th of March, 1853, and on 
30th of April, 1853, was assigned in writing by Elliott to the 
plaintiff for a valuable consideration. In December, 1854, in 
consequence of the rise in the hire of laborers and of timber, 
the company passed an ordinance increasing the rates to be 
paid to contractors thereafter. The plaintiff corr~pleted his 
contract with the defendant, and the company paid to Elliott 
the sum due on the contract, including the increased rates 
with the original ones. The defendant paid over to the plain- 
tiff the money so received by him, deducting the increased 
rates. The action is brought to recover the ainount so retained 
by the defendant. Upon what principle of justice or equity 
can the defendant retain that sum ? The whole amount due 
upon the contract was, by the company, rightf~dly paid to him. 
H e  was the original contractor, and the case states there was 

8 
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no change, on the books of the company, of the  name of the 
contractor, and the accounts were all kept in the name of the 
defendant. But to whose use was i t  paid ? To the use of the 
person to whom it rightfully belonged. If A puts into the 
hands of B a horse to be sold, and he sells him, arid receives 
the price, B receives it to the use of A, who can maintain an 
action for its recovery from B. Here, the defendant had sold 
his contract to the plaintiff before any portion of the work 
was done, and in assigning it to the plitintiff he transferred to 
him, not only the contract, but, in the language of the C h r t  
below, "all the advantages of the contract with the company, 
contingent and uncertain, as well as fixed and certain." When, 
therefore, Elliott received the amount of the increased rates, 
he received that sum, as well as that arising f ~ o m  the original 
rates, as the agent of Winslow, and held i t  as his trustee and 
to his use. 

But, on behalf of the defendant, it is said that the promise 
by the rail-road company to pay the increased rates, was a 
voluntary promise without consideration and void, and if they 
chose to pay it, they might pay it to wfiom they pleased, and 
having paid i t  to him, the plaintiff could 'have no legal claim 
to it. I t  is true, the promise by the company, as to increased 
rates, was without consideration, and could not be enforced 
against them, But they did not choose so to forfeit theirplighted 
faith. They paid it to the defendant as standing on their 
books, the rightful owner of the contract; which brings us 
back to the question, to whose use was the money paid ? cer- 
tainly to the use of the rightful owner of the contract-to him 
who, with the knowledge and consent of the original owner, 
had performed the work, and to whom the original owner had 
assigned the contract for valuable consideration, with all the 
interest in it, or growing ont of it. The increased rates cer- 
tainly grew out of the original contract and were an interest 
attached to it. The defendant is in possession of money which 
in justice and equity belongs to the plaintiff, and which, with 
a good conscience, he cannot retain. There is no error. 

PER CUW, Judgment affirmed. 
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STATE v. BENJAMIN J. HARRISON.  

To submit a hypothesis to the jury, in the absence of proof tending to estab- 
lish it, is error. 

Because one of two men was killed by a gun-shot wound, and the other had 
marlrs of violence on his head, it does not follow, in the absence of proof 
as to who committed the act, that the ktter mas guilty of murder. 

I n  stating's view of 2 homicide case, as alz alternative view for one supposed 
to be rejected because the testimony supporting it was conceded to be 
discredited, it is error sa to state the alternative proposition as to leave 
the jury to bring into their consideration the dlxcredited testimony. 

To instruct a jury, that '' if the,prisouer went to a house, carrying a deadly 
weapon, with the purpose of provoking a fight if he found a certain person 
there, and did so, he was guilty of murder, although the deceased made 
the first assault," was Held to be error. 

THIS was an indictment for MURDER, tried before SAUNDERS, 
J., at  the last Fall Tern1 of Northampton Superior Conrt. 

Tlie murder mas charged to have been committed on the 
body of one William Portie, and the evidence in the case, as 
set forth in the record, was as follows : 

'& Mary Hodges, witness for the State, testified that she was 
well acquainted with the prisoner and the deceased ; that she 
l i ied with her father, Meecham I-Iodges ; that the prisoner 
came to her father's the 16th of May, about 3 o'clock in the 
evening-was drinking-was drunk, and said he came there 
to stay, to which she objected ; he had a gun-swore he would 
stay-threatened tw shoot her and take her child-he lay 
down on the bed near the fire-place-but one roo~n in the 
house-Pnrtis, the deceased, came there about sun set-she 
invited him in-said how do you do Mr. Harrison; I am 
d-d pleased-how do you do ? Portis replied, a sorter tol- 
erable ;" prisoner asked what he came for; said lie had 
come to deliver a message to Mr. Hodges from his son; he 
began to deliver this message ; prisoner said d--n you, you 
are drunk, and 1'11 make you drunker; and raised his gun, 
which was lying on the bed; pointed it at the deceased, who 
was standing at the fire-place, who advanced one step and 
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tried to ketch the gun, but i t  went off before he could close 
his grasp-shot in the head, and he fell and expired without 
speaking; she said the prisoner had killed him ; he said yes, 
and he intended to kill him ; she was greatly alarmed ; thought 
her life was in danger; struck the prisoner with a chair; 
knocked him from the bed, and fell on the floor ; continued 
to beat him until her father pulled her away ; struck him with 
the chair a dozen blows; she then run over to Mr. Kernp's, a 
half a mile off-told what had occurred; said the prisoner 
had married her half sister, and had seduced her-was the 
father of her child, a boy six years old ; Fortis had neither 
done nor said any thing to the prisoner except what she had 
stated. 

" In her cross-examination, she stated the prisoner had given 
her son a small knife ; had also given one to her father, and 
offered her a bottle of cologne, which she refused ; said her 
father was setting at the table, at  supper, when the deceas- 
ed came ; her little boy met him and handed him his knife, 
with a whetstone, and asked him to sharpen i t  ; he took 
them and walked to the fire-place ; clianged the Bdfe from 
his right, to his left hand, when Ile attempted to ketch the 
gun ; when shot, the knife and stone fell on the floor, which 
her father picked up and gave to her boy, who had lost it. 

''6 Was asked if dle had not had c r i m i d  intescourse with 
the deceased. Said she had not, nor with the prisoner since 
the birth of her child ; prisoner had lived six miles off, and 
deceased half a mile, and was in the habit of coming to her 
father's. 

Was asked if she had not stated to Goodwin Daniel, that 
the prisoner ought to be hung, and would be, if her oath could 
hang him ; said not ; but she had said, the prisoner ought to 
be hung, and would be, if her oath would hang him, and she 
said so now; and Goodwin had said, at  the same time, pri- 
soner ought to be hung ; that she was greatly agitated in her 
examination before the magistrate, and hardly knew what she 
had said ; and the same case before the coroner ; had not seen 
Portis before on that day, and did not know whose gun i t  was 
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that deceased had ; had not raised o r  offered to raise i t  ; de- 
scribed the p i i t ion  of the table, qnd where she was setting 
at the time of the shooting. 

Neecham Iiodges, testified that the prisoner came to his 
house on the evening of 16th of May-was drunk-had his 
gun-threatened his daughter-lay on the bed ; he went after 
wood ; met Portis, told him Harrison was at  the house and 
advised him not to go ; said he mould not; gave him bag of 
meal, sent by his son ; returned, prisoner still on the bed, his 
gun by his side, him and his daughter at  supper, he setting 
with his back to the prisoner ; Fortis cqme to the door, set 
his gun down on the outside of the house, and he came in- 
spoke to the prisoner, who answered, '' I am d--d pleased, 
how do you do '2 replied, sorter tolerable ; what did you come 
f ~ r  1 to which deceased said, to bring a message from his son; 
Harrison said, you are drunk, d-n you, I'll makg you drunk- 
e r ;  turned his head-saw Harrison shoot deceased in the 
head, who fell dead ; Fortis standing with back to chimney ; 
he saw no knife ; prisoner said he intended to kill his daughter ; 
she then struck him with chair ; he believed she would have 
killed him-pulled her away. H e  then pnsl~ed I'iarrison out 
of the door ; liim and IIarrison had a scuffle for the gun ; he 
got it, he very bloody about the head ; he found the gun set- 
ting up against the house ; carried it in-was loaded ; claim- 
ed by Kemp. 

Cross-examined. Was qnestioned as to what he had said 
to Daniel ; which he denied-thought prisoner ought to be 
hung. 

" Jfr. Xemp said, he had heard prisoner, IEarrison, threaten 
to kill or whip first Fortis caught at  old Hodges. 

" Edizabeth Kemp lived with her brother, half a mile from 
IIodges ; Portis lived at her brother's-had been to Weldon 
the day of the affair ; Portis left about sun-down with,gun, 
said going turkey-hunting ; Nary I-Iodges came there about 
dark-seemed agitated ; told what had happened-witness 
too much frightened to recollect it. 
"R. Wheeler testified, that Harrison came to the store 
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about t v o  o'clock the d a j  of the murder-had gun-bongllt 
two knives and bottle cologne ; was drinky-left in a buggy, 
and did not say xvhere going-boy r e t u n e d  same erening 
with buggy-saw no grin." The State closed. 

" WITNESSES FOR THE DEPENSE." 

'( Dr. T f i n .  Cnrstarpl~in, testified to l~av ing  seen the pri- 
soner on the night of the occnrrence ; found very bloody and 
much bruised-a cut on the head, also a cnt on the ear- 
thought i t  had been dolie with a sharp instrun~ent-might 
have been done with a chair, but lie thought not." 

" Other witnesses were exaniinecl as to the wonncls and inju- 
ries of prisoner ; one witness tlionght the ear seemed to lmve 
been cut by passing soinethii~g tlirocgli it. 

"The magistrate and. coroner were esa~nined as towhat was 
said by the two 1Iodges'-that neither of thein had. said any 
thing as to the knife or gun ,  and denied what had been said 
by the111 as to tlieir swearing to take the life of t l ~ c  prisoner. 

" I t  is not deemed uecessary to state this testimony, as it all 
w-ent to impeach the testimony of Jfary IIodges a ~ d  her fh- 
ther. 

'L The Court, after repeating tlie testimony of J1ai.y IIndges 
and Meechan~ Hodges, told the jury, if the testimony of these 
two witnesses was to be beliered, then i t  was n~ost  clearly a 
case of murder ; and whether they were to be believed or not, 
it mas their province to determine. 

' (The prisoner's coiinsel say the testimony is not to be re- 
lied on ; that their statement is uni~asonable  and contradic- 
tory, and too improbable to be credited ; t l ~ a t  thc condition 
i n  whicli the prisoner mas fionntl, proves most clearly that the 
prisoner was set on by the deceased ; that he  was furced to 
kill to save his own life ; or a t  most, i t  was a case of mutual 
combat, aud as such, only a case of manslaughter. 

The Billing being admitted, and that with n deadly weap- 
on, the law prononnced it a case of rnnrdel., and threw npon 
the prisoner the necessity of making good his defense by di- 
rect testimony, or by satisfying the jury that the testin~ony 
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offered by the State, by a fair and legitimate construction, 
led them to that conclusion." 

"The counsel for the prisoner say, that whilst they have 
oiTeied no witnesses, as to the two State's witnesses, who alone 
were present at  the occurrence, they have a ri@t to impeach 
their statements, by showing it was not to be credited. 

" 1st. Because the story is in itself unreasonable ; and from 
the manner of telling it. 

" 2ndly. By theii- contradictions. 
" 3rdly. The witnesses, by their feelings, had proved them- 

selves to be unworthy of credit. 
" This was certainly so, and whether they had succeeded 

or not, was for the jury to decide ; for unless the testimony 
offered by the State, carries to the minds of the jury full and 
entire conviction of its truth, so far as to establish the guilt of 
the prisoner, to their entire satisfaction, i t  was their duty to 
acqnit. The jury would decide as to the reasonable or unrea- 
sonableness of 'the story-the manner of tlie witnesses, their 
feelings and as to the alleged contradictions ; it was also their 
duty to decide whcther they had been corruptly false in any 
thing they had said or omitted to say. The prisoner's coun- 
sel say, as Mary IIodges had said nothing as to the de- 
ceased having had a knife, in her examination either be- 
fore the magistrate or coroner, or in her examination in 
cliief, it showed, most clearly, that she had been guilty of such 
corrupt omission, as to call upon the jury to reject her testi- 
mony altogether, on the maxim fulsum in uao falsum i% 
omni6us. 

" I n  answer to this, tlie Court said, before the jury could 
reject tlie testimony on this ground, they should be satisfied 
the witnesses had been corruptly false on a matter material to 
t h e p a t t w  nncler investigation-the jury were to judge of what 
the witness had said-that she had not been asked any thing 
about a knife in her previous examination ; and when interro- 
gated by the counsel in her cross-examination, she had prompt- 
ly answered the question. 

6'Sllo~dd the jury come to the conclusion that these wit- 
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nesses had not given a true statement of the transaction, but 
should think,from the cpt of the ear, the bruises, and other 
injuries on the person of the 131-isoner, there, had been a con- 
flict between the parties, then i t  would be their duty to find 
only a verdict for manslaughter, although the prisoner had 
used a deadly weapon. 

"To find it a case of justifiable homicide, they should be 
satisfied that the prisoner acted in self-defense, or from a well- 
gro~znded apprehension that his own life, or person, mas in 
danger. 

"The prisoner's counsel objected to that part of Mary 
Iiodges' evidence, in which she had been permitted to state 
tlie threats and conduct of the prisoner towards herself and 
her child, on his awival at tlle house, and before the deceased 
came to the house of'her father. The objection was overruled 
by tlle Court, and the evidence admitted. 

"When the prisoner 11ad concluded his evidence, the At- 
torney General recalled John Ken113 and asked l~irn if he was 
acquainted with the general character of Uary IIodges, and 
thereupon, his Eonor inquired if it was necessary to ask that 
qnestion as her character llad not been assailed. 

'' IIis Honor charged the jury, that if the prisoner went to 
the house of MeecEmn Hodges, having a deadly weapon, for 
the purpose of taking the life of the deceased, if he sl~oultl 
firid him there, or of provoking him into a fight, and did so, 
then it would be a case of murder, although they should be- 
lieve the deceased made the first assault." 

Defendant's counsel excepted to this latter part of the charge. 
Verdict, guilty of mnrder. Jadgrnent and appeal. 

Attorney General, for tlie State. 
Barnes, for the defendant. 

PEARSON, J. If his Honor had stopped after giving the 
general instrnction in the first sentence of tlie charge, that if 
the testimony of Mary and Meecharn EIodges was believed, 
it was a case of murder, the prisoner wonld have had no 
ground for complaint. 
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Or if he had stopped after entering into a discussion of all 
that had been saidpro and con, in respect to their credibility, 
and meeting the objections that had been made to the iSecepc 
tion of certain testirnony, the prisoner would have had no 
ground for complaint. 

Bnt, in the conclusion of the charge, he lays down this pro- 
position as a distinct and independent view of the case, ': I f ,  
the prisoner went to the house of Meecham Hodges, having 
a deadly weapon, for the purpose of taking the life of the de- 
ceased, if he shonld find hini there, or of provoking him into 
a fight, and did so, then i t  would be a case of murder, although 
they should believe the deceased rnade the first assault." 

In  this, there is error, both in a particular, and general, 
aspect. 

" For the purpose of taking the life of the deceased, if he 
should find him there," " althongh they should believe the 
deceased made the first assault." 

This is an unquestionable proposition oTlaw ; but the ques- 
tion is, where is the evidence to present it ? I t  assumes that 
the testimony of Mary and Xeecham IIoclges is unreliable, 
for, if that were believed, the case had been already disposed 
of, and the supposition that the deceased made the first assault, 
or any assadt at all, is inconsisterlt with it. Putting that out 
of the case, the only testimony in respect to it is that of Kemp, 
who swore, "had heard Harrison threaten to kill or whip 
first Portis caught at olcl I-Ioclges7." When this was said, is 
not stated. It might have been two or three years before, 
and from the incidental arld loose manner in tvhicli it is set 
out in the case, we cnrinot suppose that it was made the sole 
ground upon which a proposition directly affecting the life of 
the prisoner, was to clcpend. 

" Or for the purpose of provoking him into a fight, and did 
so, then it would be a case of murder, although they should 
believe the deceased rnade the first assault." 

Besides being obnoxious to the same objection as the first 
proposition, this is not true as a matter of law. A inan 11aving 
a deadly weapon, goes to the house of another for the purpose 
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of provoking a third person, if he should find him there, into a 
fight, and does so. Does wha t?  Provokes him irito a fight. 
This makes the party guilty of murder in tlie absence of any 
~Veliable proof that he killed him, or who killed him ! For pnt- 
ting the testimony of the two I-lodges' out of the case, there 
is no evidence, save the fact that one man was killed by a 
gun-shot wound, and the other liacl marks of violence on his 
head. 

This brings us to the general view, upon which we think 
the  prisoner is entitled to hare  his case submitted to another 
jury. The proposition assumes that the jury lriight be unwill- 
ing  to convict of mnrder upon the testimony of the two 
Ilodges', and suggests an alternative gronnd, 11pon which it 
would be a case of murder, although the testimony of the two 
Iiodges' was not, in the opinion of' the jnry, entitled to fill1 
credit. This was calculated to mislead, and the prisoner had 
a right to the instruction, that if the jnyy co11ld not fully rely 
rlpon the testimony of these two witnesses, he ought not to be 
convicted of murder. After so elaborate a discussion, based 
upon the question of the credibility of tllcse two witnesses, 
~ l l d  the view pixesentecl by the case, upon tlie supposition that 
they were entitled to credit, the prisoner had a right to have 
the view presented by the caw, that upon the snpposition that 
they were not entitled to credit, esnlnir~ecl with some partic- 
nlarit j ;  and i t  was calctllated to prejudice his case, to leave it 
to the jury in this broad-cast way, allowing them to take a8 
innch of the discredited testimony as was necessary to add on 
to the other circnmstances, in order to make up a case of 
~nnrder .  

PEE Cmrax, Jnclgmorit ~aeversed, and a veni~e cZe novo. 

ELIAS CREACH v. JOHN McRAE. 

Where A gave a license to B to g?t timber on his land, vhich was to be 
hauled to a given place, and there inspected, but not to be removed till paid 
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for, Held that trover could be maintained against one who removed, and 
appropriated, against A's will, timber deposited according to the terms of 
the contract. 

Preliminary questions of fact, arising in the trial of a cause, as to the admissi- 
bility of evidence, must be decided by 'the Judge; and if he lnalies such 
decision with a proper impression of the law involved in the trial of the 
fact, it is not the subject of an appeal. 

TIIIS mas an action of TROVER, tried before SAUXDEES, J., st 
tlie Speci:d Term, June 1857, of Colnmbus Superior Court. 

Tlie action was brought for the conversion of a quantity of 
timber which had been cut by one DSaxwell on the plaintiff's 
land, and piled lip on tlie side of the Wilmillgton and Man- 
cllester rail road. I t  was in evidence that the contract between 
Maxwell and the plait~tiff, was that the forrner should cnt the 
timber, Ilanl it to the rail road, and Iia-x it inspected, for 
which he (M.) was to hare four clullars a tlioasund, bnt that 
it was not to be rernovecl until i t  was paid for. I t  was also in 
er-iclence that the defendant lixd agreed to pnrcllnse tlic timber 
of &faswell, and had sent an ii~spector, by wlloul the timber 
was inspected, in the presence of both Maswell arlcl the plain- 
tiff. Nothing was said at the time nbout the contract with 
Masn-ell. The plaintiff reqnestecl the inspector to keep an 
account of this timber separate from tlie other timber of Max- 
well which lie inspected at the same time and place. I t  was 
further in evidence that Max~vell had left the corrptqy a short 
time after the inspection of this timber, arid that a constable 
]lad levied on all of it except thelot in question. Tlie plaintiff 
and defenclant both attended on the day of sale, and both 
alleged thcirclainiu to this timber. Alter some parlegingabout 
a11 adjustment, they separated, the plaintiff forbidding the 
reinoval of the timber, and the defendant saying tliat he would 
s e ~ d  for i t  and take it OR. Sliortly afterwards, a rnan by the 
name of Scott, who was a regular conductor of a freight train 
on the rail road, l~rofessing to act as defenclant's agent, came 
with his timber train and proposed to carry off' the tirnber, 
which was objected to by the plaintiff, who stated to Scott 
the contract he had made with Maxwell. 
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The defendant objected to this evidence, but  the objection 
was over-ruled and the evidence admitted. The defendant 
excepted for error. 

I t  was in evidence that Scott carried the timber on his train 
towards Wilmington, but there was no evidence that it had 
been received by  the defendant. 

The plaintiff having closed his case, the defendant's counsel 
moved to nonsuit t l ~ e  plaintiff, on tha ground that trover would 
not lie. The question was reserved by the Conrt, with the 
understanding that, if the Judge shonld be of opinion with the 
defendant, a nonsuit shoiild be entered. T l ~ e  case was then 
sub~nittecl to the jury who f'ound in favor of the plaintiff. 

The Conrt was inclincd to the opinion that the action was 
not niaintainsble, bu t ,  in order to present all the points made 
in the case for revision in the Supreme Court, declined to 
nonsuit. Defendant excepted. 

Judgment for the plaintiff and appeal by the defendant. 

2. G. Jlcyzuood, f o ~  the plaintiff. 
Troy, and TK A. TPXght, for tlie defendant. 

PEARSON, J. The legal effect of the contract made by the 
plaintiff and Maxwell, was to give to the latter a liceme to 
cut the timber, hanl it to the rail rcad, and have it inspected, 
but it was not to be removed, and, consequently, the right of 
property did not vest in Maxwell, until it was paid for. The 
right of property was in the plaintiff, and when the timber 
was rcmoved without a performance of the condition precedent, 
the right of property drew to i t  the right of possession so as to 
enable the plaintiff to maintain " trover." 

There is n o  error of Zaw in respect to the reception of the 
decla'rations of Scott. If he was the agent of the defendant, llis 
declarations were admissible. Whether he was tlie agent or 
not, was a preliminary puestim of fact, which i t  was the duty 
of the Judge to decide, and his decision is not the subject of 
review by this Court. The jury decide a l l  issues of fact raised 
by the pleadings. The Court mnst decide all cojlateral qnes- 
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tions of fact that arise in the progress of the trial. This being 
a '' court of error," has no more power to review the decision 
of the Judge in the Court below, upon a mere question of 
fact, than i t  has to review the ve~d ic t s f  the jury. If the jury 
pass on a fact under erroneous instructions, or the Judge does 
so under an erroneous impression in regard to a qnestion of 
law involved in the trial of the fact, such error, being one of 
law, is the subject of review by this Court. For instance, if 
the Judge submit a fact to the jury, where there is no eridence, 
or if he decide a preliminary fact himself, where there is no 
eridence to act on, i t  is error of law; Nunroe v. S'tutts, 
9 Ire. Reu. 49. In our case, his Honor decided the fact which 

think there was some evidence for his IIonor to act on. 
Whether i t  was suflkient is not our province to decide. The 
defendant had this timber inspectecl, claiming it under a 
contract with Maxwell. I-Ie said he would send and take i t  
away ; and, " shortly thereafter," Scott, a regular rail-road 
conductor, came and took it away. This furnished some evi- 
dence that Scott was acting in pursuance of the declarations 
of the defendant to that effect. There is no error. 

PER CURIAM, Judgment affirmed. 

ALEXANDER FINDLY v. GEORGE A. RAY. 

A reference to arbitration will be binding if there be a bomfifide difference of 
opinion between the parties as to their rights, although there be not a legal 
cause of action. 

Unless there be some reason given by counsel why the Judge should remark 
particuIarly on the testimony of a witness, he may, with propriety, decline 
a request to do so. 

An agreement by whikh one party is subjected to trouble, loss, or inconvenience, 
is not a nudum pactumi 



126 IN THE SUPREME COURT. 

Findly v.  Ray. 
-- 

THIS mas an action of nssumm~,  tried before MANLY, J., at 
the last Fall Term of Orange Superior Court. 

The plaintiff had employed tlic defcnclant,, who was a house 
carpentcl., to do certain work upon his dwelling, abont wliicli 
the parties had a settlement, and the plaintiff's note, for x 
certain sum, was given, wliicl~, in a short time, was paid off. 
Afterwards, the plaintiff comr~lained to the defendant that the 
cliarges wcrc grossly excessive, and insisted that lie should 
refmid, wlicreuyon tlie defendant agreed to refer it to two 
persons, wl~o were named, to decide upon tlle value of the 
work and materials, arid prornisecl tlie plaintiff to ~aefund any 
excess over the sum they sliould say. The persons to whom 
it  was referred, met and decided the matter, giving their 
award in writing. 

I t  was stated by a witness, thatone of tlie arbitrators, after 
tlie award was made, prepared a bond for the defendant to 
sign, ~ l i i c h  he refused to do ; and he ~mderstood the plaintiff' 
to say tliat the defendant would not be bound unless he could 
be got to s i p  it. 

I t  was further in proof, on tlie trial, that the cliarges for the 
work, kc., were excessive, as decided by the referees. The 
defendant contended that neither the consideration, nor the 
promise, was sufficient to snpport an action. 

The Court was of opinion that, if the jury found the charges 
to be escessive upon the testimony before tliern, an expram 
pornise tor&nd the excess wonld be biuding, aud so instructed 
the jury. 

I t  was referred to the jury also to find whether there was 
an express promise to pay the excess, as it might be decided 
by the referees, in accordance with tlie agreement; if so, the 
pron~ise was sufficient. But if i t  was an uncompleted nego- 
tiation for a reference, as, if the reference was to be by bond, 
and the bond was never entered into, tlie promise would be 
upon a co?zdition not executed, and would not be biuding. The 
defendant excepted. 

As the jury were about retiring, defendant's attorney asked 
the Court to call their attention especially to the testimony of 
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one of the witnesses ; bnt the Court perceiving no reason for 
remarking particularly on the testimony of that witness, 
declined doing so. Defendant excepted. 

Verdict for the plaintiff. Judgment and appeal. 

No counsel for the plaintiff appeared in this Court. 
Bailey, and Fowle, for the defendant. 

P e ~ i z s o ~ ,  J. In  respect to the agreement to refer the alleged 
excess of chnrgk to the determination of the two persons named, 
Xayo  v. Garclner, 4 Jones' 12ep. 359, is in point. To make 
such an agreement binding, it is not necessary that there should 
be a legal cause of action. I t  is sufficient if there be st 6 o n ~  
jide dift'erence of opinion as to the rights of the parties. If it 
be admitted that t l ~ e  defendant was under no legal obligation 
to refund the excess, still it is clear that the plaintiff honestly 
thought he was, and the mode of settling the difficulty which 
the parties mutually agreed to, is binding according to the 
authority of the above case, and the cases there cited. 

In  respect to the exception that the Court refused to call 
the attention of the jury particularly to the testimony of one 
of the witnesses, Boykin v. Perry, 4 Jones' Rep. 325, is deci- 
sive. 

In respect to the objection, that the expresspromise to pay 
whatever sum the two persons named should decide to be the 
excess, is void for the want of a consideration ; we are satisfied 
it does not fall under the class of mu& pacts. Any benefit 
t o  the one, or loss, or trouble or inconvenience, to the other 
party, is a sufficient consideration. In this case, the plaintiff 
v a s  subjected to the trouble and inconvenience of procuring 
the two persons narned, to inspect t l ~ e  wo~.k and render their 
decision in writing. After this, the defendant was not at  lib- 
erty to say his express promise had no consideration to support 
i t ;  for the trouble and labor of having the inspection made, 
was undertaken upon the faith of this promise, and in legal 
parlance was done at his " instance and request." This dis- 
tinguishes the case from Batchell v. Odom, 2 Dev. and Bat. 
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Eep. 302. where the subject of consideration is fully discussed, 
and the court conclude that the promise in that case was 
~zudzcnapnctzm; for "Ko benefit has resulted to the defend- 
ant's intestate from being permitted by the plaintiff to incur 
tlie expense and trouble of endeavoring to cure the plaintiff's 
slave. No inconvenience or prejudice has been occasioned to 
the plaintiff "--thus affirming the general doctrine, and making 
that case an exception. See notes to Lnnyleigh v. B~aihwait ,  
1 Smith's leading cases, 193 (67.) There is no error. 

PER CURIAM, Jndgment affirmed. 

JOIIY E. GAMBLE v. JOHN TI'. BEESOX. 

A bond to pay a certain sum on or before a certain clay for a gold-mine, with 
a condition to the effect, that '' shodd the mine prove oalzceless, the bond 
to be null  and void, otlierwse of full effect," was Held to become absolute 
on the clay named for payment, ur~less it had been ascertained before the 
day that the mine was valueless, and it was error to admit evidence of tests 
and examinatioils made after the clay fixed for payment. 

Trrrs was an action of DEBT, tried before MANLY, J., at  the 
last Fall Term of Guilf'ord Superior Court. 

The plaintiff declared on the following bond : 
" $150. On or before the 2St11 of December next, I pro- 

mise to pay John E. Gamble, the sum of one hundred and 
fifty dollars, for value received of him. The condition of the 
above obligation is such, that should the mining interest of 
the James White tract of land, this day bought by me, prove 
valueless, it shall be nnll and void; otherwise of full effect. 
July 5th, 1853." J. W. BEESON, [seal.] 

The defendant proposed to show by tests and working of 
the mine after the 25th of December, 1853, that the said land 
was valueless for mining purposes ; which testimony was ob- 
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jected to by the plaintiff, but admitted by the Court; for 
w h i ~ h  plaintiff excepted. 

Verdict for the defendant. Judgment and appeal. 

HcZeaa and Foude, for the plaintiff. 
Gorrell, for the defendant. 

PEARSON, J. The time at which the tests and exaniinations 
were to be made, in order "to prove the mine valueless," is 
not expressed in the conditi'on, and the question is, within 
what tirne was the test to be made? We think, according to 
the proper construction of the instrument, it was to be done 
" on, or before," tlie 25th of December, when the money was 
to be paid. 

Suppose the money had been paid on the 25th of December, 
and afterwards, the mine, being tested, proved valueless, conld 
it have been recovered back ? If so, after what lerigth of 
time ? I t  is ce~tain it could not have been recovered back. 
The legal effect of the boncl vas  to impose ou the defendant 
tlie dnty of seeking the plaintiff and pajing the money to him 
on that day. I-Ie was in default for not having done so. Shall 
he be allowccl to take advantage of his own wrong, for the 
purpose of extending a condition w11ich was made for his 
benefit? Such ~ o u l d  be the effect, if he could avail himself 
of a test made after the day on which he was bound to pay 
the money. So, we conclude the boncl became absolnte on 
that day. Such was the object and intent of the parties. 

The counsel for the defendant, being pressed by the argument, 
that if that day was not the limit of the tirne, after that i t  would 
be indefinite, suggested that the proper limit mas the bringing 
of the action. 

W e  can see no reason upon vhich this proposition can be 
supported. The defendant was in clefanlt by not paying the 
xnoney on the day the bond became absolute. KO laches can 
be inipnted to the plaintiff for not suing forthwith, and if he 
chose to give indulgence, relying on tlie bond as an absolute 
security, an attempt to keep the condition open on that gronnd, 

9 
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comes with an ill-grace from the defendant. His default 
was aggravated by not paying the money until the plaintiff 
was forced to sue him. 

W e  have treated the case as if the evidence was offered to 
support the allegation that the mine proved valueless after, 
the day, because that was the point presented in the argument, 
and not as if i t  mas offered for the purpose of reflecting back 
in aid of tests previonsly made, so as to support an allegation 
that the mine l i d  proved valueless 6efore the day. 

PEE CURIAM, Judgment reversed, and a ve&w de novo. 

CHARLES H. HOOPER, administrafor of ALEXANDER MOORE, Sen., 
v. SAMUEL MOORE, adm'r. of ALEXANDER MOORE, Jun. 

No court takes judicial notice of the laws of another State or a foreign conn- 
try, but it must bc prorecl, as a fact, to the court; and when thus proved, 
i t  is the duty of the court to instruct the jury as to the meaning of the 
law, its applicability to the case in hand, and its effect on the case; and 
i t  is error to refer the whole question to the jury without such instructions. 

A11 executor appointed in the State where the testator .was domiciled, may 
accept the oEce in snch State and renounce it in ihis State, and an adinin- 
istrator cum. tcs. an. appointed to take charge of assets here, has lawful 
authority to sue in this State. 

TIIIS was an action of DETIXUE, tried before MAXLY, J., at 
the last Fall Term of Caswell Superior Court. 

The plaintiff declared for the detention of the slaves Fanny 
and her children, and alleged title, as administrator with the 
will annexed of Alexander Moore, under the provisions of 
that mill. The testator lived and died in Halifax county, 
in  the State of Virginia. E i s  will was duly proved in that 
county in April, 1850, and TPoocZson EIuqhes, the executor 
therein named, was qualified and received letters testamen- 
tary on the same. At January Term, 1855, of Uaswell Coun- 
ty Court, a certified copy of this will and probate, was pro- 
dnced and odered  ' to be recorded ; whereupon, the execa- 
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tor, Woodson Hughes, forrndly renonnced his right to qnalify 
as  executor in this State, and the saine was duly entered of 
record ; whereupon the plaintiff, Charles 11. EIooper, was ap- 
pointed administrator with the will annexed. 

The defendant claimed the slaves as the adininistrator of 
Alexander Moore, Jnn'r., and offered evidence to show that 
the said &sander Noore, Jun'r., intermarried with Sally 
Cook, a grand-daughter of Alexander Noore, Sen'r., in the 
co~ulty of IIalifax, in Virginia, and settled in the aeighbor- 
llood of tlie plaintiff's testator; that shortly after this mar- 
riage, the said testator placed in the possession of the grand- 
daughter and her husband, the slave Fanny in qnestion, who 
is the mother of the other slaws sued for ; that Alexander 
Jloore, Jun'r., held the slaves in question for ten jwars, du- 
ring which time, he lived in the State of Virginia, and brought 
thern thence to the county of Caswell, where he remained in 
possessioii of them until his death in 1858. 

In  order to show the law of Virginia controlling this trans- 
action, tlie deposition of JPoocZ~o?~ Ilughes, E>quire, a geatle- 
117Q11 of the legal profession in that State, was produced, who 
deposed that according t s  the l a v  of Virginia, no inference 
of a gift could be drawn from the possession of the slaves, 
under the circumstances of this case. 

The defendant's counsel insisted : 1st. That the esec~~tor ,  
having qualified in Virginia, could not renounce the office as 
to effects of the deceased in this State, and that the appoint- 
ment ot' the plaintiff as administmtor, by the County Court 
of Caswell, mas void, and conferred no power to bring this 
suit. 

%illy. That no statute of Virginia had been offered in eri- 
dence, altering the common lam; that by the corninon law a 
<rift was presumed, and that i t  m s  the duty of the Gourt to a 
espound the statnte and give the defendant thc beaefit of the 
presumption, notcvithstanding tllc deposition of Mr. Hughes, 
and prayed the Court so to instrnct the jury. 

The Court mas of opinion that  the administration was 
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properly granted to the plaintiff, and that he had power to 
sue. Defendant excepted. 

And upon the second point, he declined g i ~ i n g  the instmc- 
tions prayed for, but gave in charge the law of Virginia as 
proved by the deposition of Mr. Hughes, and left it to the 
jury to decide the question, whether i t  m7as a gift or a loan, 
free from any presumption either may. Defendant again 
excepted. 

Uncler these instructions, the jury returned a verdict for 
the plaintiff; a judgment was rendered thereon, and the de- 
fendant appealed to this Court. 

Norwood, for the plaintiff. 
&!orcheacZ, for the defendant. 

PEARSON, J. What is the law of another State, or of a 
foreign country, is as mucll a "question of law," as what is 
the law of our own State. There is this clifference, however : 
the court is presumed to know jndicially the pnblic laws of 
our State, while in respect to private l a p ,  and the laws of 
other States and foreign countries, this linowledge is not pre- 
sunled ; it follows that the existence of the latter must be 
alleged and proved as facts; for otherwise, the court can- 
not know or take notice of them. This is familiar learning ; 
3 Wooddeson's Lee. 175. 

In  order to give effect to this presumption of a knowledge, 
on the part of the court, of the public laws of our State, it is 
provided that the persons who are entrusted with the admin- 
istration of justice as a court, shsll be men learned in the law; 
who either know it, or from their studies and pursuits of 
life, are supposed to have pecnlinr means of ascertaining it ; 
and to guard against error in the County and Superior Courts, 
a Supreme Court is established, whose duty i t  is to review 
the decisions of the other conrts, in respect to all questions 
of law. When an issue of fact involves a question of law, the 
jury are not entrusted to decide it ; but i t  is the dnty of the 
court to give to the jury instruction in regard to the law, and 
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i t  is the duty of the jnry to be governed by such instructions. 
I n  this way, as much accuracy, and as great a degree of fixed- 
ness, in respect to questions of law, is secured, as the nature 
of the subject admits of. 

Such being the case in respect to questions arising about 
our own laws, i t  would seem as a matter of course to be like- 
wise EO in respect to questions arising about the laws of other 
States, or of.foreign countries, whenever, in the administra- 
tion of justice, our Courts are called upon to deal with them. 

The assertion of a contrary opinion is met at once by these 
considerations, wllich, as i t  seenis to us, cannot be answered: 
i. e., if juries are incompetent to decide questions in regar4 
to our own Iaws, and the court is required to give them in- 
structions in respect thereto, are they any more competent to 
decide questions in regard to the laws of other States, or for- 
eign countries? and do not they stand equally in need of in- 
structions in respect to them ? If snch questions are to be 
decided by the juries, their decisions cannot be reviewed by 
the Supreme Court, and where is the security either f'or accu- 
racy or fixedness ? A jnry is not a permanent tribunal, and 
no memorial is kept of its action, except the general concln- 
sion-a verclict ; which is binding only between the parties 
to the particular case. 

But it is said our Courts are not presumed to know the laws 
of ot l~er  States, or of foreign conntries. Admit i t  ; still, can 
i t  be qnestioned that the court is more competent to ascertain 
and undel~stnncl such laws, than the jury ? or tliat the jury 
stand as much in need of instruction in  respect thereto, as ip 
respect to our own laws ? 

Again, it is said the existence of such lams must be alleged 
and proved as facts. Adrnit it. Gut how are they to be 
proved ? To the court, or to the jnry ? Surely to the conrt, 
because they are ' L  questions of law." 

W e  are aware that an impression prevails to some extent, 
tliat the proof is to be made to the jury. This originated 
from the expression '( to be proved as facts," and inany loose 
dicta are to be met wi th, scattered through the books, in which 
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these words have been inadrertently added to, so as to make 
the expression " to be proven as f~tcts to the juqy." After 
some examination, we have not been able to find any case 
where the question of the law of' another Stafe, or foreigii 
,country, has been left to be decided by a jury, ~ ~ i t l i o u t  in- 
structions froin the conrt, ill regard to it, except the case of 
Hoore v. Gvryn, 5 Ire. Rep. 187, which will be again refer- 
red to, and the case that we are now reviemingi If the law 
be written, and its existence is properly authenticated, the 
conrt, availing itself of the aid of tlie judicial decisions of the 
country, puts a construction on, it, and explains its meaning 
and legal effect, and the juyy hare nothing to cln with it, save 
to follow the instructions of the coni-t, as if it mas onr own 
law. If the law is nnwritten, and its existence is presumed 
or admitted, then the jnry have nothing to do with it. For  
exainple, if i t  be presumed, or admitted, that the comlnon 
law prevails in tlie State of Virginia, and lias not been alter- 
ed by statute in respect to the particular qnestion, our Conrt 
decides what the common law is : e. g., that the rule in Shel- 
ly's case applies ; AUen v. Pass, 4 Dev. and Bat. 77. There 
the Cowt say, " The lam of Virginia governs. I t  would h a w  
been gratifying to us, liad we been funlislied with jw7iciaZ 
cZecisions of Virginia, showing the construction there placed 
on bequests of a similar character, but none si~cll hare been 
presented, weinnst therefore presume, and such is :tdmitted by 
tlie coiinsel on both sides to be the fact," c%c. Here tlie Conrt 
~eviezix the decision in tlie Court below, treating it as a qnes- 
tion of law in all respects. D h y  other cases are to be met 
with in oar reports, wliere t l~is  Court mviezos tlie decision, 
~vliicli i t  could only do as s (( question of' law." 

Cnt if the existence of an unwritten law of another State. 
or foreign country, is not presumed or admitted, then its ex- 
istence must be proved by competent witnesses, and tlie jnry 
innst tl~eli pass on the crecllbilityof t 7 ~ a  wiinesscs, and it is the 
province of tlie c01u.t to inform the jury as to tlie consti.nc- 
tion, meaning, and legal effect of the law, snpposing its exist- 
ence to be proven ; and to this end, the court sliould avail 
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itself of the judicial decisions of the State or country. For 
example, if the existence of a judgment in France, sued on 
here, is proved by a swom copy, the jury passes on the cred- 
ibility of witnesses, the rest is for the court. So, if the exist- 
ence of the unwritten law of Russia is sworn to by witnesses, 
the jtrry passes on their credibility, but its meaning, he., is 
for the court. 

This view of the snbject rests so firmly on the reason of the 
thing, that authority would not be required, but forthe dicta 
and the case above referred to. There were two able and 
elaborate arguments in JfosQn v. Fc~brigras, 1 Cowper, 161. 
DLLLER mas one of the connsel, and i t  is decided by Lord 
NANSPIELD. " The way of knowing foreign laws is by admit- 
ting them to be proved as facts, and the Court must assist the 
jury in ascertaining what the lam is." In The Conflict of 
Laws, '< Let us consider in what rnanner courts of justice arrive 
at  the knowledge of foreign laws ; are they to be judicially 
taken notice of, or are they to be proved as matters of fact Z 
The established doctrine now is, that no court takes judicial 
notice of the laws of a foreign country, but they must be 
proved as facts," sec. 637. " B ~ l t  i t  may be asked whet he^ 
they are to be proved as facts to tlie jurj-, if the case is a trial 
a t  the common lam, or as facts to the conrt! I t  woulcl seein 
the latter, for all matters of Iaw are properly referrible to the 
conrt, and the object of tlie proof of foreign laws is to enable 
tlie court to instruct the jury what is, in point of law, the 
result, from foreign law, to be applied to the matter in contro- 
versy before theni. The court is, tlierefore, to decide what 
is the proper evidence of the laws of a foreign country, and 
when evidence is given of these laws, the court is to judge of 
their applicability, when proved, to the case in hand." Sec. 
63s. In  a note, i t  is added, " Is not foreign lam, offered in 
all cases, to instrnct the conrt in matters of law niaterial to 
the point in issue! Can the eonrt properly leave i t  to tlie 
jnry to find ont what the law is, and apply i t  to the case?" 
In  1st Greenleaf's Ev. sec. 486, the learned antllor says : L' I n  
regard to foreign laws, the better opiniou seems to be, that 
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the proof must be made to the court rather than to the jury." 
H e  refers to STORY and the cases there' cited. In  State v. 
Jackson, 2 Dev. Rep. 563, RUFFIN, J., says, " A doubt has sug- 
gested itself to the Court upon the effect of its being left by 
the Judge, in the Court belov, to the jury to ifraw their in- 
ferences. We suppose it was on the idea that foreign laws 
are facts, and that the jury d o n e  could deal with them. The 
existence of a foreign law is a fact, the coiurt does not judi- 
cially know it, and therefore i t  must be proved, and the proof, 
like all other facts, necessarily goes to the jury; but when 
established, the meaning of the law, its constrnction and ef- 

fect, i8 the province of tAe court." 
In Knight v. Wall, 2 Dev. and Bat. Rep. 125, GASTON, J., 

says, "The courts of this State do not know the lam of other 
States, and a controversy respecting that law is ordinarily one 
of fact, which must be decided on evidence by the jury, un- 
der the instruction of the court." 

There seems to have been the same rnisapprehen'sion in re- 
gard to this question, as at one time existed in respect to a 
verbal agreement. If the agreement be in writing, its con- 
struction, meaning and legal effect, are for the court, but if 
verbal, it was supposed, as the jury had to ascertain its terms, 
the whole matter was for them; whereas, it is now clearly 
settled that the jury has only to ascertain the words, and their 
construction, meaning, and legal effect, must be decided by 
the court as a question of law, and the jury instructed in re- 
spect thereto. 

Thus it is to be seen that &!oo~e v. Gwyn, szcpa, is op- 
posed by both principle and authority. I t  is put upon the 
cases of ,&ate v. Jacksolz and Kr~ight  v. Wcdl, referred to 
above, and the Court seems to have been under the impres- 
sion that the question mas, " zol~at was the common law oJ' 
V i ~ g i r ~ i c ~  2" The " coninion law," that is, the laws imported 

from the mother country by the colonies, and adopted as the 
basis of their jurisprudence, is the san~e  every where, and the 
question was not how it was u~lderstood in"Vrginia, but what 
was the " common law," supposing it to be proved that the 
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common law existed in that State, and had not been modified 
or altered by statute. T h ~ e e  witnesses proved the existence 
of the common law in that State, but each gives a different 
opinion as to what i t  was understood to be, (at the time, we 
suppose, of the alleged gift or loan,) and the jury are left 
unaided to find out, as best they could, what was the com- 
mon law as understood in that State, which i t  was impossi- 
ble for either jury or conrt to do, supposing the witnesses 
to be honest and equally intelligent. Whereas the Conrt 
n ~ s  the proper tribunal to decide, and the question was, what 
was the common law, (as is done in Worrell v. Vinson, de- 
cided $t this term, (ante, 91,) where the decision of the Conrt 
below is reversed, and the question treated as one of law, the 
only purpose of the depositions being to prove that the conl- 
nlon lam existed in Virginia, and as was done in Allen v. 
Pass, supra. 

In  our case, the Judge below erred in refusing to decide 
that, according to the common law, s gift was presumed, as 
is settled by repeated decisions, and in leaving i t  an open 
question of fact for the jury upon the deposition of Mr. 
Hughes. Unfortunately, the j ~ i - y  do not cure the error by 
finding the law correctly, as was the case in State v. Jacksolz, 
suyra. 

The other qnestion, as to the power of the County Court to 
appoint an administrator, is settled, and is conceded in the 
argument. 

PER CURIAX, Judgment reversed, and a venire de noao. 

JAMES McLEAN v. THOMBS WADDILL. 

A diseased liver, accompanied with dropsical symptoms, and aswollen abdomen 
ex~sting at the time of sale, which impaired the value of a slave, whether 
clwonic or tempomry, amount to a breach of a warranty of soundness. 
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ACTION of COVENANT, tried before BAILEY, J., at the last Fall 
Term of Cnrnberland Superior Court. 

The action was brought for a breach of a warranty of soundness 
in the sale of a slave. The case sent up states that the plaintiff 
offered in evidence a bill of sale from the defendant, dated 
22d of January, 1852, in which were f d l  covenants of w a r m n t p  
of s o u ~ ~ c l m s .  

There was evidence that, in tlle latter part of January, 1852, 
the slave in question was affected with a diseased liver, arid of 
n dropsical appearance ; his abdomen was much enlarged, and 
the witness, who was a physician, gave it as his opinion that 
the slave was unsound. The witness could not say whether 
the disease was chronic or not. 

Another ph~sician stated that the boy was affected with a 
stiffness in the legs and arms. ' 

The clefendant proved that the plaintiff sold the slave in 
question at auction for $316 ; that the purchaser, after owning 
I~ini for twelve months, and physicking him, sold him to one 
XcCoy, in Robeson, faor $500; and that he afterwards sold for 
$800. 

The counsel for the defendant asked the Court to charge 
the jury, that unsonndrless which would entitle the plaintiff 
to recover, must be organic in its cllaracter, or of such a ilature 
as is likely to be permanent in its clumtion. 

Ilis IrTonor charged the jury that mere temporary sickness 
of the boy on the clay of sale, or subseqnent thereto, wonld 
not entitle the plaintiff to recover, but if the testimony of the 
physician satisfied them that, on the clay of sale, the boy was 
laboring nnder the diseases stated by them, and that these 
affections impaired the valne of the slave, the plaintiff was 
entitled to recover. Defendant excepted. 

Verdict for the plaintiff. Judgment and appeal. 

Sldq)llml, for the plaintifl. 
K O  counsel appeared for the clefendant in this Conrt. 

PL:SBSON, J. A copy of the bill of sale is not sent. The 
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statement of the case sets out that it contained Ktfir7Z corei~ants 
of n-armrty of sonnclriess." W e  arc at a loss as to the lncaning 
of the xorcl fz& as here used. Possibly i t  means that there 
\\-as a warranty of soundness in all req~ccts. I h t ,  liorrever 
that may be, the clefendant certainly I~as  no right to coniplitin 
uf the ellarge. I t  \~oulil  seem that :E " ten1p01w-y sic1;riess 011 

the clay of sale," for example, bilious fever, measles, wl~ooping 
collgh: \voldd amount to a breach of n full co\>cnant of sonnd- 
ness. Cei-tninlj, if a slave has :t " cliseascd liver," and " his 
:iGdorneri is ni1ic11 enlargecl," wlietller the discase is clironic 
or not, and b '  t l ~ s e  affectims impair 1lis valne," he is nnsoumd 
i n  the nxlin:wy acceptation of tlle worcl ; Je l l  1'. J c f t ~ g s ,  13 
Ire. I k p .  256. 

A promissory note, payable 011 demand, is clue immediately, and tlic statute 
of linl~tcltions runs from the date. 

Trrrs was an action of ASSGNI'SIT, tried before NAXLY, J., at 
the last Fall Term of Gnilf'ord Superior Court. 

The action was brougl~t on the following pron~issory note, 
viz : 

" $206,E5. KEIV yo~s, May Sth, 1849. 
On demand, I promise to pay to the order of Mr. Jacob 

Best, two hundred and six 66-100 clollars, with interest, for 
d n e  received." 

One of the questions made upon the trial was whether the 
statute of liinitations, ~ ~ h i c h  was pleaded, ran from the date or 
from the demand. 

The Conrt, being of opinion that it ran from the date, 
instructed the jury to that effect. Tllc plaintiff excepted. 
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, Caldwell v. Rodman. 

Verdict for the defendant. Judgment and appeal by the 
plaintiff. 

Gorrell, for the plaintiff. 
&Lean, and FowZe, for the defendant. 

BASE, C. J. The question presented to the Cowt in this 
case, arises nnder the statute of limitations, which is pleaded 
by the defendant, and which provides that all actions on the 
case shall be bronght within three years next after the cause 
of action accrued. The only question for us, is as to the time 
when the plaintiff's cause of action accrued. The note in 
question is made payable on dernand, and is dated the 8th of 
May, 1849. The writ issued on 30th of Octobei*, 1854. The 
defendant contends that the plaintiff's cause of action arose 
immediately upon the execution of the note ; of which opinion 
was the Court below, and in which we concur. Parties in 
making their contracts have a right to stipulate for such terms 
as they agree upon-to specify when, where, and how, the 
contract is to be performed. If no time or place is designated 
for the payment of money, as in a promissory note payable on 
demand, no special detnnnd is necessary, but the money is 
payable immediately; Chitty on Dills, 269. The case of 
2Vorto.n v. Edlam, 2 Meeson and Wellsby's Exclir. Rep. 460, is 
directly in point. The note there was as follows, "I pro- 
mise to pay 3400, on demand, with lawful interest." The 
statute was pleaded. Baron PARK says, "I entertain no 
doubt at all on this point. I t  is the same as money lent, pay- 
able on request, with interest, where no demand is necessary 
before bringing the action. The debt which constitutes the 
cause of action arises immediately on the loan. I t  is quite 
clear that a promissory note, payable on demand, is apresent 
debt, and is payable without any demand, and the, statute 
begins to rnn from the date of it." In Little v. Blunt, 9 Pick. 
Rep. 488, the same doctrine is recognised, and so in Newman 
v. Kittelle, 13  Pick. 418. In  this State the same principle 
was recognised as far back as 1798. See the opinion of Judge 
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IIaywood in Freeland, assee, v. Pdmunds, 2 Battle's, Hay- 
wood's Rep. 218, and Xewis v..Xewis, same book, 191. Wbere 
money is payable on demand, and no particular time speci- 
fied for its payment, i t  is payable immediately without de- 
niand. Mr. Angel, p. 114, see. 95, states, '' I t  lias been inva- 
riably held, that if a promissoi.y note is made payable in 
money, on demand, the statute commences running from the 
date of the note, and no special demand is necessary. See 
also Zittle v. Dunlap, Busb. Rep. 40. The foundation of the 
principle is, that the execution of the note, or the borrowing 
of money, where no time for the payment is specified, creates 
a present debt, upon which an action can be brought imme- 
diately. I n  this case, as an action could have been brought 
upon the note on 8th of May, 1849, or, in the language of the 
act, a cause of action upon i t  then accrued, the statnte runs 
from that time, and the bar is complete. I t  is to be remark- 
ed, that the principle we have been considering, does not 
apply to a promise of a collateral nature, vhere no debt is 
created, until its performance ; as on a promise to deliver 
goods on demand, or to pay money within a limited time af- 
ter demand, and other like cases. 

On behalf of the plaintiff, however, i t  is contended that 
the act of Assembly passed in the year 1836, alters the com- 
mon-law rule above stated, and makes notes payable on de- 
mand, to be due on demand. The 5th sec. of the 13th chap. 
of the Revised Statutes, passed in 1836, is as follows : "All  
bills, bonds, or notes, made payable on demand, shall be held 
and deemed to be due on demand, made by the creditor, &c., 
and shall bear interest from the time of the demand." 

There mould be much gronnd for the objection, if i t  were 
not for the alteration made in this provision by the Legisla- 
t i r e  in the act of 1856. The 5th sec. of the 13th ch. of the 
Revised Code, makes a most material alteration in that sec- 
tion of the act of 1836. By the act of 1856, bills, bonds, aud 
notes, payable on demand, are made to be due when demand- 
able by the creditor, and shall bear interest from the time 
they are demmdable-thereby restoring the common law in this 
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particular. W e  have seen, that when a pron~issory note is 
~ i ~ n d e  payable on dcmalld, tho money secured is iriirnedintely 
due, ancl is therefore demandttltle by the creditor. Ent these 
acts were passed for the pnrpose of regnlttting the time as to 
the p a ~ w e i i t  of interest, ancl were not intended to operate or 
alter the l n w  as to the power or right of the creditor to bring 
llis action. Tlic cases referred to in 31eeson and Wellsby, and 
9th and 13 Piclierir~g, establish the principle that the con- 
tract p r o v i d i ~ ~ g  for the ~ ~ a y l n e n t  of interest, makes no difyer- 
ence. There is no error. 

A dcctl or gjft of slnres, taken into open court 11y tlie donor, ancl  the!.^: 
ac l ino~~lc t lyd ,  fw  thc puvpox of' registration, and, accor&ii$y, registcicil. 
was IMd to be delivered, and a written declaration on the same, afte~.wartl*~ 
that it 11x1 not been dclireml, a i d  m s  not to have effect, did not invalidate 
it. 

The Iml~ling of the property by the father, in the ahore case, ~vns  adverse i.1 

the rights of the donee, and pvcrc~ited tlie onuership from vesting in her 
liusbailil during her covcrtnre, and nfterl~is &nth, tlie right of action surrirec! 
to her. 

Acnos of I)I:TISUI.:, tried before L)rcr;, J., at tlie Spring Terni, 
1S57, of Eonxu  Snperior Court. 

CASE ,IC;RI:ISI). 

Jesse I h l l ~ l e ~ ,  on the 13th of May, 1820, drew 1111, signed, 
find l m l  clclivel~ecl, a deed of gift to his claugliter, K2tni.y 
IIolnleit, then ttli i i ~ f h t  nine years old, in the wolds and fignrc-; 
foliowing, to  wit : " Kuom a11 men to wliom these preseiltb 
sliall come, greeting, that I, Jesse IIolmes, of the county ut' 
l Z o ~ ~ a n ,  and State ofiUortli Carolina, for, and in consideratioil 
of, the natural love and aflection which I have a i d  do l ~ e a r  
unto my beloved daughter, Xancy EIolmes, and for divers 
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other good causes me tlierennto moving, have given and 
granted, and by these presents do give and grant, unto the 
said n'ancy IIolrnes, and tlie heirs of her body, a certain ne- 
gro woman and cllild-negro vo1nan named Susana, aged 
eighteen, and chiid named Jack, aged two months, and the 
increase of tllc said negro moman Susnna, unto my said be- 
lo\-ed c1:tughter Nancy IIolmes ancl the heirs of her body; 
arid shoalcl the saicl Nancy IIolnies die, and leave no issue or 
heirs of her body, then ail my cldclren will be entitled to the 
gift after my death; and shonlcl I die before my said dangh- 
ter Nancy IIolmes, arrives at the age of txenty-one, then 
Noses ILolines to have possession of the said negroes until my 
daughter Nancy IIolmes arrives to the age of twenty-one years, 
without paying any tliing but her tax ;  11iy said daughter 
Nancy IIolrnes to have, hold, and occupy and possess the saicl 
negroes and their increase, to tlie only proper use of the said 
Kancy IIolines and the heirs of lier body, as above, for el-er, 
ancl I, the said Jesse IIolmes, all and singular tlie said ne- 
proes and their increase to my saicl daughter Nancy IIolmes 
u 

and the heirs of her body, as above, against all persons  hat- 
soever, shall and will warrant and forever defend by these 
presents. In witness whereof, I haye hel-eunto set my liancl 
and seal, this the twentieth day of May, eighteen lii~ndl~ecl and 
twenty.?' Ack'd. JESW IIOLJICS, [SCCIZ.] 

Witness, 
J. 11. FREELIXG, 
Lrrcv FI~EISLIBG. 

Salicy IIolmes, the donee, then resicled with her grand- 
mother, Nancy Owens, about a niile and a half f rox  the res- 
idence of her f~itlier, and continned so to reside until her mar- 
riage with Jolin Airey in 1828. She was not twenty-one 
years old at  tlie time of her marriage, and lier state of cor- 
ertnre continnecl np to April, 185-1, when her hnsband, the 
said John Airey, died intestate, in the county of l3owan, leav- 
ing the said Nancy liinl snrviving. 

At May Term, 1820, of Eowan County Court, Jesse Holmes 
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went into open court and acknowledged this deed of gift, and 
caused the same to be registered. 

Jesse IIohnes kept possession df the slaves, conveyed in 
the deed of gift, until his death in 1856, claiming them as 
liis own, listing them i n .  his own name, and paying taxes for 
them. EIc also kept possession of the deed of gift till his 
death, and there is 110 evidence of any delivery of i t  to the 
donee other than as above set forth. On the 17th of April, 
1845, on the occasion of making his will, he caused to be 
written on the deed of gift as follows : " This deed never was 
delivered to any person and aint to have effect," which writ- 
ing he signed, and had attested by two witnesses. After 
this, he held and claimed these slaves as his own, and made 
par01 dispositions of sotne of them to his other daughters, on 
their marriages, fifteen or twenty years ago. 

I t  is agreed that Frank, the slave sued for, is one of the 
increase of the slave Snsana, conveyed in the abore-mention- 
ed deed of gift, and is of the value of $1200, and that the 
slave was demanded before the bringing of the suit. I t  is 
also agreed that the suit was brought withiu three pears af- 
ter the death of John Aircy, the plaintiff's late husband. 

It is agreed between the parties, that if the Court should 
be opinion with the plaintiff, upon the foregoing case, jndg- 
luent should be rei~clerecl for the said slave, Frank, valued at  
$1200, and if of a contrary opinion, judgment shonld be en- 
tered for the defendant. 

Upon consideration of the case, his Honor gave j,udgrnent 
for the plaintiff, from which the defendant appealed. 

Xittrell, Fleming and Kerr, for plaintiff. 
Boyden and ikfiller, for defendant. 

PEARSON, J. The donor went into open Court and acknow- 
ledged the execntion of the deed of gift, and cansed i t  to be 
registered ; this amounts to a delivery, Ellington v. Currie, 
5 Ire. Eq. 21. 

The legal effect of the deed was to vest in the plaintiff the 
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ownership of the slaves, with a limitation over, in the event 
of her death without leaving issue, to the donor for life, and 
then to his other children, and with a furlher limitation, that 
in  case he died before his daughter arrived at the age of 
twenty-one, Noses H o h e s  should have possession of the 
slaves until that time, without paying any thing but the taxes. 
Whether the limitations were valid is not the question ; i t  is 
certain that the plaintiff acquired-the ownership in presenti, 
by the force and effect of the deed. Under the maxim " ut  
res magis valeat puam pweat," the Conrt would hesitate be- 
fore putting such a construction upon a deed as would de- 
feat its purposes and render it inoperative, unless constrained 
by ex$-ess terms. But in  this case, there is nothing to create 
a doubt as  to the proper construction. 

The attempt of the donor, in 1545, to revoke the gift, and 
his declamtion, written upon it, that it never was delivered, 
is of no effect. 

The donor was, for many years, in the adverse possession, 
but the plaintiff mas under the disability of infancy, and after- 
wards marrying while under age, the disability of coverture 
was created, which continned until within less than three 
years before the corrillzcncement of the action. The effect of 
an accnmnlation of disabilities is well settlecl. 

The adverse possession of the donor prevented the ownership 
of the slaves from vesting in the hnsband of the plaintiffjzwe 
mapiti, and upon his death fhe 1.ight of' action survived to her. 

PER CURIAM, Judgment affirmecl. 

JESSE G. GRIFFIN v. SAMUEL S. SIMMONS, et nl. 

The discharge of a debtor from prison, under the first section of the 59th chapter 
of tile Revised Code, (that is, where he shall hnvc remained in prison twenty 
days and been discharged by two magistratcs out of court,) does not protect 
the debtor from arrest at  the instance of any other credltor than the one 
at whose suit he mas in prison, thougli such other creditor had notice of the 
debtor's application to be discharged. 

10 
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RULE for the discharge of an INSOLVENT, heard before 
CALDWELL, J., at the last Fall Term of Washington Superior 
Court. 

A scive facias, returnable to the November Term, 1856, of 
the County Court of Washington, had issued against the bail 
to the action, wherein the plaintiff's judgment had been 
rendered against Samuel L. Simmons, and at the said Novem- 
ber term, the bail surrendered Simmons in open court, and he 
was committed to the custody of the sheriff. 

To discharge himself from confinement, the debtor, S. S. 
Simmons, gave bond, pajable to the plaintiff, conditioned for 
his appearance at the next term of the Court, (Feb. 1857,) to 
take the benefit of the act for the relief of insolvent debtors. 
Between the November and February terms, Sirrlmons was 
arrested by the sheriff of Tyrrel county, on mesne process in 
his hands, and, for the want of bail, was committed to the jail 
of Tyrrel county, where he remained in close confinement for 
more than twenty days, and, having given ten days7 notice to 
the persons at whose instance he was imprisoned, and to all 
his other creditors, including the plaintiff, of his intention to 
avail himself of the benefit of the insolvent law, on his petition 
he was brought before two justices of the peace of Tyrrel 
county, out of C O L I ~ ~ ,  where, upon consideration of the case, 
i t  was adjudged by the said justices that he was entitled to 
take the benefit of the said act, and, hsving taken the oath 
prescribed by the said act, he %as ordered to be discharged 
and set at large. 

The rule now under consideration was obtained at  February 
Term, 1857, of Washington County Court, no issue having 
Been made in the case, and none having yet been made. 

The presiding Judge being of opinion with the defendants, 
made the rule absolute, and adjudged that the defendant Sim- 
mons be discharged from custody; from which judgment the 
plaintiff appealed. 

H. A. Gilliam and Winston,ir., for the plaintiff. 
Heath, for the defendants. 
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BATTLE, J. The discharge of a debtor from prison, under 
the first and third sections of the 59th chapter of the Revised 
Code, which is taken from the act of 1773, (ch. 100, see. 1, of 
the Revised Code of 1820,) is, in express terms, confined to 
the debt sued for, and the cost of suit thereon. Those sections 
of the act make no provision for notice to other creditors, and 
the counsel for the defendants admit that the act does not 
profess to discharge the person of the debtor from arrest as to 
them. But the counsel contend that, by the operation of the 
39th section of the constitution of the State, the debtor, who 
is discharged from imprisonment, under the sections and chnp- 
ter of the Revised Code to which we have referred, is i p o  

facto ddischarged from arrest as to all his then existing creditors, 
whether with or without notice ; and they rely upon the cases 
of Burton v. Dickems, 3 Murph. Rep. 103, and Jwdan  v. 
Jumes, 3 Hawks' Rep. 110, as authorities directly in point in 
favor of their position. 

The section of the constitution upon which the counsel rely, 
declares "that the person of a debtor, where there is not a 
strong presumption of fraud, shall not be continned in prison 
after delivering up, bonavfide, all his estate, real and personal, 
for the use of his creditors, in such manner as shall be here- 
after regulated by law." A t  the time when the cases above 
mentioned were decided, i t  was supposed that the word 
a confined " instead of " continued " was used in the consti- 
tution. It was so in all thehrinted copies of that instrument 
then published, but upon an examination of the original, 
dqposited in the office of the Secretary of State, i t  was found 
that the word " continued" was the proper one, and i t  has 
been inserted in all the prinfed copies published by authority 
since that time. Whether the Court mould have decided the 
cases of 'Burton v. Bickens, and Jmdan  v. James, differently, 
had they had a correct copy of the constitution before them, 
we cannot now say, nor is i t  necessary, in the view which we 
have taken of the present case, that we should determine how 
the cases ought to have been decided ; for supposing that the 
words " confined" and " continued" in the connection in  which 
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the latter is found, must receive the same construction, we, 
after much reflection, have come to the conclusion that i t  
does not now embrace a case like tlie one befbre us. 

The donstitutian gives, in express terms, to the legislature, 
the power to regolate the manner in which a debtor shall 
surrender his property for the use of his creditors, and he 
must pursue the regulations which may be thus prescribed, in 
order to secure his person from arrest for his dcbts ; Crain v. 
Long, 3 Dev. Rep. 371. The sixth and several succeeding 
sections of the 59th chapter of the Revised Code, taken mainly 
from the act of 1822, (Taylor's Rev. ch. 113,) were enacted 
for the express purpose of preventing the in1l)risonment of 
honest insolvents altogether, upon their complying with the 
mles and regulations therein sct forth. Without attempting 
to specify every thing which the debtor is recluired to do in 
order to obtain his discharge, it is suil'lcient to say that he 
must give bond and good security for his appearance at  court, 
and may give notice to all his creditors of his intention to take 
the benefit of the act, arid if. lie do so, and thereupon is 
permitted to take the oath prescribed in the act, he sliall then 
be forever free from imprisonment for debt, as to every 
creditor, to whom notice may have been given. If he had 
property when he was taken by capias ad satisfnciendum, or 
was otherwise in the custody of tlie sheriff or other officer for 
debt, the act povides a mode for his making a surrender of 
i t  ; or if he had no property, allows him to take the oath 
without any surrender, and if lie will only pursue the plain 
requirements of the law, nothing but a frandulent conceahnent 
of his property, admitted, or found by a jury, can prevent his 
relief from imp~isonment. The object of the constitntion, in 
the declaration that his person "shall not be coritinued in 
prison, after delivering np, bona Jide, all his estate, real and 
personal, for the use of his c~editors," will have been thus 
fully accomplished. 

The provisions of the acts of 1773 and 1822, ate brought 
together in the 59th chapter of the Revised Code, and 
form one act concerning "Insolvent Debtors." Being one 
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entire aot upon the same subject, it is our daty to give to i t  
"such a construction ,as to make each part consistent with every 
other part, and to keep the whole within the bounds of %he 
paraGount authokity of the constitution. This, we think, will- 
be done if we construe each section according to the plain 
import of its language. A debtor who d ~ e s  not choose to avail 
himself of the privileges held out to him in the sixth and 
subsequent sections, but snffers himself to be committed to 
jail under the first or third section, must be content to discharge 
liimself only as to tlie debt for which he is then sued ; for to 
that extent only do those sections go. But if he prefer to take 
the benefit of those sections which will secure his exemption 
from imprisonment altogether, he is allowed a fair opportunity 
to do so ; and there is no necessity for tlie constitution to step 
in and keep him out of prison under the first or third section. 

Onr opinion is, then, that the enactment of 1822, and the 
incorporation of its provision with those of the act of 1773 into 
one statute of the Revised Code, has produced a material and 
(as me think) a beneficial cf~ar~ge in the effect which i t  was 
lield that the constitution had upon the last named act when 
i t  stood alune. 

The case of Cruh v. Long, to which we have already 
ref'erred, decided that the discharge of an insolvent under the 
act of 1822, would protect him from arrest by those creditors 
onl~',  to u,Iiom he had given notice, because the act provided 
that he might, if lie clioae, notify all his creditors, and make 
his discllarge good as against those only whom he did notify ; 
arid that it was his own fanlt if he did not give notice to all. 
The san~e  principle inhst be apldied to tlie statute contained 
in the 59th chnltter of the Revised Code. Some of its sections 
give to an insolwnt a plain and efYectnal remedy against the 
imprisonment of his person, and it is his own fault if lie will 
not adopt it. The 39th section of the constitution was intended 
to impose on tlie legislature, the duty of passing an act by 
which the stern rule of the old law, that a creditor might 
imprison his debtor for life, should be abntgzzted. That was 
lield to be done by the act of 11773, enforced by that of 1775, 
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even though the creditors other than the one at  whose instance 
the debtor wps in custody, were hot therein required to be 
notified of the intention of srlch debtor, to apply forohis  
.discharge ; and the constitutional injnncti~n was supposed to 
be, so imperative that aU the creditors were held to be bound 
by  the discharge, although they had no notice of the proceed- 
ings. This was certainly going very far toward the annihilation 
of that great b d a m e n t a l  principle that no person shall be 
deprived of his rights without having had an opportul~ity to 
be hegrd. .The act of 1773, and the decisions upon it, went 
very far, too, toward the violation of another great principle, 
that a creditor might have his rights passed upon as to ques- 
tions of fact as well as of law, by a Judge or two justices of 
the peace, out of court, without the intervention of a jury. 
Then came the act of 1822, which was intended to be, and 
has always been supposed to be, much more fstvorable to 
insolvent debtors, and which yet a t  the same time restored to 
their proper place in our law, the two great principles to 
which we have adverted. That act has fully complied with 
the injunction of the constitution, by providing the means 
the reby  an honest debtor may, after a fair surrender of his 
property, if he have any, and without it, if he have none, be 
discharged without any iinprisonment at all ; and surely after 
having done this, i t  was competent for the legislature to enact 
that the effect of a discharge by a Judge, or two jnstices out of 
court, should be confined to the creditor at  whose suit the 
debtor was imprisoned. But i t  is said that the construction 
put upon the act of 1713, cannot be varied by its having been 
revised and inserted in the Code, and f'or this is cited the cases 
of Stallworth v. Stallworth, 29 Ala. Rep. 16, and Xolrtw a. 
Branch Bank  ad ~ & w ! ~ o m e ~ ,  Ibid, 353. This may be so if 
tlle act were inserted therein alone, or in connection with other 
provisions, which were not designed to operate upon it. But 
i t  must be otherwise, where i t  is incorporated with another 
act, which makes it necessary to vary the construction, in order 
that every part of the uew act may have a copsistent operation. 
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T h i ~  view of the case renders it unnecessary for us to consider 
some other qnestions discussed at the bar. 

Our conclusion is that the order made in the Court below, 
by which the defendant Simmons was discharged from custody, 
was erroneous, and mnst be reversed, and this opinion must 
be certified as the law directs. 

PER CURIAM, Judgment reversed. 

WILLIAM THOMPSON v. RICHARD MORRIS. 

In an action for a deceit in the sale of a horse, where the unsoundness alleged 
was the Ioss of the frogs of the feet, which might have been discovered 
upon an ordinary inspection, nothing having been done or said by the s e k  
to prevent enquiry, it was Held that the plaintiff could not recover. 

The rejection of testimony tending to prove a fact, which fact is assumed by the 
court as being proved, is not error. 

ACTION on the case for a DECEIT, tried before MANLY, J., at 
the last Fall Term of Orange Superior Court. 

The deceit alleged, was in the sale of a mare, and the un- 
soundness alleged was, that the frogs of the animal's feet 
had either rotted out or fallen ont. Upon this point, there 
was conflicting evidence, sorne portion of i t  tending to show 
that the frogs were gone, and another that they were in their 
natural state. In  the course of the evidence, the plaintiff of- 
fered a blacksmith, who had been employed to put shoes on 
the mare while she belonged to the defendant, and asked him 
concerning a message that a son of the defendant had deliv- 
ered to him, as coming from the father, touching the manner 
in which the shoes should be put on. This testimony was 
objected to by the defendant's counsel as being mere hear- 
say ; that the son himself was the proper witness to prove the 
message sent by the defendant to the blacksmith. The evi- 
dence was excluded by the Court, and the defendant excepted. 

With respect to the deficiency of the feet, the Court assum- 
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ed i% to be an unsoundness, in case the jury should find that 
they were gone at  the time of the sale, but instructed them, 
that if absence or loss of the elastic substance at the bottom 
of the foot would be observable, upon ordinary inspection, i t  
was not such a defect or unsonndries as would make the de- 
fendant liable, unless he did or said something to prevent en- 
quiry or ipspection. Plaintiff excepted. 

Verdict for the defendant. Judgment and appeal. 

Bailey and FowZe, for the plaintiff. 
No counsel appeared for the defeudant in this Court. 

BATTLE, J. W e  are unable to discover any error in the 
bill of exceptions, of which the plaintiff has a right to com- 
plain. Supposing that the message, which the defendant sent 
by his son to the blacksmith, as to manner in which he wish- 
ed shoes should be put on his horse, was admissible, it could 
only prove an unsoundness and the &enter' of the defendant, 
and that the Judge assumed to be troe in his charge to the 
jury. The case then, turned upon the enquiry, whether the 
defect was 60 patent that the rule of caveat efnptor applied. 
His I~ollor  stated, that if the jur.y shonld find that the defect 
was a mere loss of the elastic substance or frogs at the bottom 
of the horse's feet, i t  was n patent one, and the defendant was 
not liable, unless he said or did something to prevent the 
plaintiff from making an enquiry or inspection. This con- 
struction was, we think, in accordance with the well-settled 
law on the subject. The plaintiff was injured, if at all, not 
by the deceit of the defendant, but by his own neglect in not 
discovering what the slightest inspection would have dis- 
closed to hinl ; Duckworth v. Walker, 1 Jones' Rep. 507. 

PER CURIAM, The judgment must be affirmed. 
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ABSOLON B. BAINES et al. E x e c u ~ s ,  u. JOHN R. DRAKE. 

Where a slave is directed, in a will, to be soldafter the expiration of a life-pro- 
perty therein, the executor is the proper party to make the sale, though 
not specially directed so to do. 

Where power is given by a will to two executors to sell a slave, and one of 
them makes a parol sale, accompanied by a delivery, which is afterwards 
concurred in by the other executor, the authority is well executed. 

Upon a special contract for the sale of a slave at a given price, in a suit 
brought for the price, the purchaser cannot give in evidence, that theslave 
was unsound and worthless. His remedy is by action for a deceit or on a 
warranty of soundness. 

ACTION of ASSUMPSIT, tried before SAUNDERS, J., at the last 
Fall Term of Nash Superior Court. 

The plaintiffs declared on a special contract for $900, the 
price of a negro slave Jack, whom one Jordan Slierod had 
bequeathed as follows : 

"Itern. I lend to my grand-daughter Chrischany Penelope 
Elizabeth Ann Strickland, one negro rnan named Jack, and 
one bed and furniture during her natural life-time, and after 
her death to be sold and the money divided between my two 
sous, Silas Sherod and Reclmond Sherod." A. B. Baines and 
Isaac Strickland were appointed executors, and they both 
qualified. 

The slave Jack was delivered to the legatee for life, who 
kept possession of l~irn until l1er death, which occurred in 
1856. Upon the deatli of the first taker, C. P. E. A. Strick- 
Innd, the plaintiff Uaines, acting under the autl~ority confer- 
red by the will of Jordan Sherod, took possession of tlie slave 
in question, and sold and delivered him to tlie defendant, at 
the price aforesaid, ($900) wl~icli the defendant agreed to yaj .  

The defendant offered to lrove that Jack was utterly morrh- 
less, and of no value at the time of the sale ; that he had been 
unsound for years before the sale-was sick a t  that time, and 
died of the same sicBness a few days afterwards. The evi- 
dence was objected to by the plaintiffs and ruled out. De- 
fendant excepted. 
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The defendant further contended, that%he msent of the ex- 
ecutors to tbe life-estate, took the whole property out of the 
executors ; that they conveyed nothing to the defendant by 
the sale, and that there was, therefore, no consideration for 
the promise. 

And further, that the power to sell the slave Jack was con- 
ferred by the will on both executors, and that the sale by one 
passed no property, so that in this point of view, there was 
no consideration for the promise declared op. 

His Honor ruled these positions against the defendant, and 
gave i t  as his opinion, that the plaintiffs, on the facteadduced, 
were entitled to recover. Defendant excepted. 

Verdict and judgment for the plaintiffs for the sum demand- 
ed. Appeal by the defendant. 

Bortch, for the plaintiffs. 
B. E: Boore and Biller, for the defendant. 

BATTLE, J. There can be no doubt that i t  was the duty of 
the plaintiffs, by virtue of the power conferred upon them by 
the will of their testator, to take possession of the slave in 
question, after the death of the tenant for life, and sell him 
for the purpose declared in the will; Allen v. Watson, 1 
Mnrph. Rep. 189 ; Duawoodie v. Carrington, 2 Car. Law 
Repos. 469. The objection, that one of the executors could 
not alone make sale of the slaves, does not arise. It does not 
appear that a bili of sale was executed ; but on the contrary, 
i t  is to be inferred from the statement i n  the bill of excep- 
tions, that the sale was made by a delivery of the slave ai th-  
out any deed. This being so, i t  matters not whether the con- 
tract for the slave was agreed upon, and the actual delivery 
made, by one or by both the executors, for if effected by one 
only, the bringing of the suit for the price by both, shows a 
concurrence by both, and that, in legal effect, i t  was a sale 
by both. 

The testimony offered by the defendant, to show that the 
slave was, at  the t h e  of the sale, nnsound and utterly worth- 
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less, was properly ruled out, because i t  was irrelevant and 
and could not have had any proper effect upon the issue. 
The defendant received the slave, and if he were unsound 
and worthless, the defendant mdst sue upon a warranty or 
for a deceit, if he can prove facts sufficient to sustain an action 
in either form. The case of ik?eEntire v. HcEntire, 12 Ire. 
Rep. 299, is directly in point against the defense now attempt- 
ed t:, be set up. 

PER CURIAM, Judgment affirmed. 

GEORGE B. WETMORE v. JESSE D. CLICK. 

In an action of trover for the conversion of a personal chattel, if the defend- 
ant does not rely upon a title in himself adverse to that of the plaintiff's 
vendor, such vendor is a competent witness for the plaintiff to prove the 
sale to him. 

THIS was an action of ITZOVER, for the conversion of a horse, 
tried before PERSON, J., a t  the last Fall Term of Davie Suye- 
rior Court. 

I t  appeared, from the evidence, that on the 1st of May, 
1856, Hays and Green, as partners, were the owners of the 
horse in question. They sold it to one Griffin. On the 24th 
of June, cne Deaver, a constable, took the horse out of the 
possession of the plaintiff, by virtne of an execution against 
Green, and sold it to the defendant. 

There was no evidence of any sale by Griffin to the plaintiff, 
but there was evidence that the plaintiff had had the horsein 
his possession three or four weeks, claiming it  as his property. 
The plaintiff then called Griffin, and offered to prove by him, 
that he had sold the horse to him (plaintiff). This evidence 
was objected to by the defendant's counsel, on account of the 
witness' interest in the suit, and excluded by the Court. 
Plaintiff excepted. 
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In submission to the intimation of an opinion by his Honor, 
that the plaintiff could not recover, because the title to the 
horse was sl~own to be in Griffin, the plaintiff took a nonsuit 
and appealed. 

Badger and Boyden, for the plaintiff. 
Clement, for the defendant. 

BATTLE, J. The plaintiff's vendor, Griffin, was clearly com- 
petent, as a witness, for the purpose for which he was called. 
I t  appears, as well frorn the facts stated in  the bill of excep- 
tions, as from tlie instruction of the Conrt thereupon, that the 
defendant, having ascertained that he cor~ld not show a good 
title in  hirnself, sougli-t to defeat the plaintiff's recovery, by 
proving that the horse belonged to Griffin. The title of Grif- 
fin was not, therefore, the subject of dispute between the par- 
ties, except that tile plaintiff insisted it had been transferred 
to him, before the conversion by tlie defendailt for which the 
snit was brought. When Griffin, then, was introduced to 
prove the sale by himself to tlie plaintiif, liis proposed testi- 
mony was a p i n s t  his interest, because, until tlie sale was 
proved, liis irnplied warranty of title could not arise. But the 
counsel for the defendant says that it is an established rule, 
that a vendor of personal property can never be called as a 
witncss, by his vendee, to prove the title of the latter, ant1 
that no anthority to the contrai-y can be shown. The cases 
of Nix v. Cutting, 4 Tam.  Rep. 18, and TTrard v. Tti'lkimon, 
4 Barn. and Ald. Rep. 410, (6 Eng. C. L. Rep. 466,) are au- 
thorities to the contrary, and will be h a n d  to support our 
propo~itiou. I t  is true, that if tlie defendant had set up and 
relied upon a title aclrerse to that of Griffin, and the sale by the 
latter to the plaintiff had been adinitted or proved, then the 
plaintiff could not have introduced Griffin as a witness to snp- 
port his own title, because, being liable to the plaintiff npon 
an irnplied warranty, he would have had an interest in prov- 
ing his own title to be good. I t  is in cases of that kind to 
~vllicll the authorities, cited and relied upon by tlie defend- 
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ant's counsel, apply. The distinction, between those cases 
and the one now under consideration, is certainly well founcl- 
ed, and it  was, no doubt, a want of attention to it, which led 
his IIonor into the error of rejecting the testimony of Griffin, 
thong11 offered for the sole purpose of proving a sale to the 
plain tiR. 

Thc judgment must be reversed, ancl a venire cZe ~zovo 
atrarcled. 

PER CURIAM, Judgment reversed. 

WILLIAM A. GILZESPIE V. JACOB SHULIBERRIER. 

Where, in the course of a long investigation, a point, upon which the Court 
had been reqnested to charge, was forgotten, but at  the end of his cllarge, 
his ZIouor asked the counsel, on both sides, if t l~ere was any otl~cr matter 
upon w h i ~ h  they wished instructions, who both answered in the negative, 
the omission was Ihld not to be a good grc~und of exception. 

Where it was prnved that the defeilda~~t, for some time previously, was 
deprcsseci and low spirited, and affected by a monomania or insane delusion 
that his lands were weariiq ont ,uld his planlation ant1 buildings going to 
ruin and that he mas t l~ r~a tened  with starvation and t l ~ e  poor-house, it mas 
Held that this was not such a state of lunacy as to t l~row upon tlie other 
side the onus of showing that the act was done in a lucid state of mind. 

ACTION of COVENANT, trid before PERSON, J., at the last Fall 
Term of Ireclell Superior Court. 

The action was constituted under the direction of the 
Supremo Conrt upon a covenant to make title to a tract of 
land, entered into by the defendant on the 8th day of Oct., 
1853, ancl the only qnestion was whether the clef'endant was 
compos nzentis, and had capacity to enter into the said contract 
at  the time of its execution. 

The evidence of about fifty witnesses was before the Court 
and jury; that of tlie defendant tending to show that early in 
the summer of 1853, and up to and after the 8th of October 
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of that year, his mind had been greatly impaired and disturbed, 
so much so as to render him incapable of making a contract, 
and particularly that he was affected by a monomania or 
insane delusion, to the effect that his land was wearing out, 
his plantation and buildings going to ruin, and that  inl less he 
sold his land and moved away, his family would be reduced to 
starvation, and have to go to tlie poor-house ; while in truth 
his land was of snperior quality, his farm and buildings in 
good order, and his farming operations prosperous, affording 
ample support for his family and something to spare. Several 
witnesses gave i t  as their opinion that he was a lunatic in the 
year 1853. 

The evidence of the plainti,ff tended to show that the defend- 
ant, although depressed and low spirited, had capacity to malie 
a contract, and particularly the subscribing witness to the 
covenant sned on, and otliers ~ 7 1 1 0  were present at its execu- 
tion, and who represented him at that time as entirely conz .0~  
meilztis, and able to kncw what he mas about. 

The defendant's counsel, amongst other things, requested 
the Court to instruct the jury that, although tlie burden of 
proof mas upon the defendant, to show that he was incompetent 
at the very instant when the contract was made, yet, if he had 
succeeded in showing lunacy or general insanity during the 
preceding summer, the law presumed a continuance of that 
state of mind, until the contrary was proved. 

The Court did not give tlie instruction as prayed, or any 
instructions at all in reply to the prayer, not recollecting, when 
the charge was given, that any such request had been made, 
and there was no dispute between the counscl at the bar as to 
the law. 

After calling the attention of the jnry to the question, the 
Court proceeded in substance as follows : "The law presumes 
every man c o ~ l y o s  mentis, and capable of making a contract, 
until the contrary is proved. So you begin your ir~~estigation 
with this assumption, and i t  devolves upon the defendant who 
alleges a want of capacity to prove it. This he has undertaken 
to do, by showing the state of his mind both before and after 
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the 8th of October, 1853. Want of capacity proceeding from 
unsoundness of mind, is of three kinds, known as general 
insanity, lunacy and monomania. General insanity affects 
the whole mind-is permanent in its character, and continues 
without any lucid intervals. Lunacy is supposed to have some 
connection with the changes of the moon, and exists when a 
man is sometimes rational and sometimes deranged ; and 
although a man may be a lunatic in this sense before doing 
an act, the law presumes him capable when the act is done, 
unless the contrary is proved. Monomania is a species of 
insanity and differs from i t  only in being confined to a 
particular faculty of the mind, or existing in reference to a 
particular subject." 

"The being comnyos mentis, or having a legal capacity, is 
to possess such mind as enables a person to know what he is 
about'. What then was the defendant about ? H e  was abont 
making the contract to sell a tract of land. Then he must be 
able to know the ingredients of that contract, snch as, that 
he is the owner of the land, is willing to sell it for a given 
price, and that in consideration of that price, he enters into 
an agreement which obliges him to make title to the pur- 
chaser. I t  is not required that a man should have sense 
enough to make a prudent trade, but the law does require 
that every contract shall have the rational assent of his mind, 
be it a strong or a weak one. If; therefore, the jury shall be 
satisfied that the defendant was laboring under an insane de- 
lusion of mind, that he must sell his land to save his family 
from want and the poor-house, and acting under the infln- 
ence of this delusion, he entered into the contract, i t  would 
not be binding upon him, because he would not then know 
what he was about in respect to a rational assent to the con- 
tract, his assent being the result of insanity." 

After conclnding the charge, the Court addressed the conn- 
sel, and asked if there was any other matter, upon which they 
wished the jury to have instructions, and they, on both sides, 
signified there was not. 
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The jury returned a verdict in favor of the plaintiff, to wit, 
that the defend ant was compos ntentis. 

The defendant's counsel excepted for error in not charging 
as requested, and for error in the charge given, and his excep- 
tions are, upon appeal, brought to this Court. 

Boyden and EZeming, for the plaintiff. 
J. E. EM?, for tlie defendant. 

BATTLE, J. Upon coi~sicleration of the bill of exceptions, 
taken as a whole, and comparing one part with another, we 
are satisfied that there is nothing in i t  which would jnstify us 
in setting aside tlie verdict of tlie jury, and awardii~g a venire 
cle novo. 

The only exceptions upon which the defendant's counsel 
insisted are, that tlie presiding Judge erred, first, in declining 
to give the jnry a proper instruction which was asked ; and, 
secondlr, in giving them an improper instrriction. 

The first error, if there was one, was clearly waived by the 
counsel, and cannot be insisted upon. 

The case states that his I-lonor did not give the instruction 
asked, or any instruction at that time, and that he forgot i t  
when lie came to charge the jury, after the testimony and 
the arguments of the counsel were closed. But after he had 
finisllecl his charge to the jury, he turned to the counsel on 
both sides and asked them, " if there was any other matter 
upon which they wished the jury to have instruction, and 
they, on both sides, signified tliere w8s not." 

I t  is not stated how long the trial lasted, but it does appear 
that about fifty witnesses were examinecl, and it is not at all sur* 
prising that when he came to c h a ~ g e  the jnry, his Honor 
should, for the moment, have forgotten the instruction prayed; 
and as he asked @e connsel on both sides, whether there was 
any thing else to which they wished him to call to the attention 
of the jury, it must certainly be regarded as a waiver of all 
lxevious matters when they told him, or signified to him, that 
there was not. 
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The second alleged error is equally unfounded. I t  is that 
his IIonor told the jury, :' that lonacy exists when a Inan is 
sometimes rational, arid sometimes deranged ; and although 
a man may be a lnnatic, in tliis sense, before doing an act, 
the law presumes him capable when the act is done, unless 
t.he contrary is proved." The counsel contends tliat there was 
some testimony tending to prove tliat the defendant was a 
lunatic in the year 1853, in tlie latter part of which, the con- 
tract in question m7as entered into; tliat the lam presumed that 
lie continued to be so when the contract was made, and tlie 
burden of proof was on the plaintiff and not the defendant, to 
show a liicicl interval at that time ; and for this position, he 
cites the case of Cnrtwright r. Curtzuriyht, 1 Phil. Eccl. Rep. 
110, (see also Stock on Nor1 Corupotes, 25 Law Lib. 28.) 

I t  might be difficult to answer this objection, were it not 
also set forth in the bill of exceptions, that " there was no 
dispute between tlie counsel at the bar as to the law." 

?Ve can reconcile tliis apparent discrepancy only by suppos- 
ing, that thongh " several witnesses ga-ve i t  as their opinion, 
that he (the defendant) was a lunatic in the year 1853," yet 
in truth, tliey meant nothing more by the term "lunatic," 
than tliat 11c mas, as all the other witnesses testified, " depress- 
ed and low spirited," and that '. he was affected by a inono- 
mania, or insane delusion, to the effect that his land was 
wearing ont, and his plantation and buildings going to ruin, 
and that unless he sold his land and rnored away, hid family 
mould be reduced to starvation arid have to go to the poor- 
house;" all of mllicll was untrue. Upon the testimony thus 
nnderstood, the proper enquiry  as, whether he mas comye- 
tent to make tl binding contract, when he entered into tliat 
upon which the suit mas brought. That qnestion was fairly 
submitted by his IIonor to the jury, with such remarks as the 
nature of the testi~ilony required, and we see no reason for 
disturbing the verdict which tliey found. 

The judgment of the Court (after refixing to set aside the 
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verdict and grant a new trial) against the defendant, for the 
costs of the action, is affirmed. 

PER CURIAM, Judgment affirmed. 

HFNRY B. WILLIAMS, Adm'~., u. ADAM ALEXANDER. 

The endorsement, by an obligee, of a payment, within ten years from the time 
of a note's falling due, is not evidence to rebut the presumptiou of payment, 
and the death of the obligee, shortly afier making the entry, does not alter 
the case. 

THIS was an action of DEBT, tried before GALDWELL, J., at 
the Fall Term, 1856, of Mecklenburg Superior Court. 

The suit was brought on a bond of the defendant and 
Charles T. Alexander, bearing date 1st day of January, 1842, 
payable to the plaintiff's intestate, as guardian, twelve months 
after date. There was a payment of $50 endorsed on the 
26th of February, 1845, and a further payment of $2,3Ei, on the 
29th of January, 1846, endorsed as being made by the said 
C. T. Alexander, which were both in the hand-writing of the 
plaintiff's intestate, who died in November, 1846. There was 
no evidence of the financial condition of the obligors. 

The Court charged the jury, that the endorsement of the 
credit of $2,35, was evidence to them, as i t  appeared to 
have  bee^ made at a time when i t  was against the interest of 
the obligee to make it, and if they believed the payment had 
been made on 29th of January, 1846, it repelled the presump- 
tion that the whole note was paid, which otherwise would 
have arisen fmnl the lapse of more than ten years from the time 
of its falling due, till suit was brought, and that as to both the 
obligors. Defendant excepted. 

Verdict for the plaintiff. Judgment and appeal. 

B o y a h ,  for the plaintiff. 
1+%8012, for the defendant. 
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BATTLE, J. NO a~thority has been shown for the proposi- 
tion that a person can, either by what he says or does, 
make evidence for himself, even though it may have been 
against his interest aQ the time when it was said or done. 
The general rule undoubtedly is, that a party cannot offer 
in evidence his own acts or declarations, unless they form 
part of something done, which it is competent for him to 
prove. In  such case we have never heard an exception con- 
tended for, that the acts or declarations were against the in- 
terest of the party doing or making them. If they are really 
against his interest, he will never offer them, and i t  is only 
when a change of circumstances, as in the present case, makes 
i t  his interest to offer them in evidence, that he will do so, 
and then, like all other interested testimony, they ought to be 
escluded. This is not like the case of a payment on a bond 
or note, established by other evidence than the proof of the 
obligee's or payee's hand-writing; nor like the case, where a 
person who has peculiar means of knowing a fact, makes a 
declaration or written entry of that fact, which is against liis 
interest at the time, and after his death, is evidence of the fact as 
between third persons. See Peck v. Gilmer, 4 Dev and Bat. 
Tap. 254, and the cases there cited. Here the written entry 
is offered as evidence, not in a suit between third persons, but 
in a suit in which the personal representative of the party 
d o  made it, is plainti@. I t  is now to liis interest to intro- 

(dace it, and it ought to be rejected. 

PER CURIAM, The judgment must be reversed, and a 
new trial granted. 

STATE v. JOHN, (a slave.) 

I t  appeared that whiie the prosecutor and prisoner were examining a bank- 
note, which the latter had produced, the prosecutor felt the prisoner's hand 
in his pocket on his pocket-book, and immediately seized his arm, the pfisone~ 
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a t .  the same time snatching the bill, a scuffle ensued, in which the 
prosec&x was thrown down, and the prisoner escaped with the pock- 
et-book and bank-note, Ileld (BATTLE, J., dubitante,) not to be robbery, 
but only a case of larceny. 

INDICTMENT f01' HIGHWAY ROBBERY, tried before MANLY, J., 
a t  the last Fall Term of Caswell Superior Court. 

The indictment upon which the prisoner was tried, is as 
follows : 

'' STATE OF NORTH CAROLINA, 1 SUPERIOR COURT OF LAW, 
Gaswell County, Fall Term, 1857. 

The jurors for the State, upon their oath present, that John, 
a negro slare, the property of Samuel Watkins, in tlie county 
of Caswell aforesaid, on the nineteenth day of June, in the 
year of our Lord one thousand eight hundred and fifty seven, 
with force and arms in the county aforesaid, in tho common 
and public hightray of tho State, in and upon one Matthew 
Brooks, then and there being in the peace of God, feloniously 
did make an assault, and him, the said Matthew Brooks, in 
bodily fear and danger of his life in the highway aforesaid, 
then and there did feloniously put, and one pocket-book, 
containing divers, to wit, ten, bank-notes, for the payment of 
digers sums of money, in the whole amomting to a large 
sum of money, to wit, the sum of two hundred and twenty- 
eiglit dollars, of tlie value of two hundred and twenty- 
eight dollars, of the goods and chattels of the said Mat- 
thew Brooks, in the highway aforesaid, then and there 
feloniously and violently did steal, take and carry away, con- 
tyary to the form of the statute, in such case made and yro- 
vided, and against the peace and dignity of tlie State." 

There were two other counts in the bill, of the same tenor 
and effect, except that the second charged the stealing of the 
bank-notes alone, and the third the pocket-book alone. 

The evidence upon the only point considered by this Court 
was, that on the 19th of June last, the prosecutor, Brooks, a i s  
in Milton in the county of Casv-ell, with a wagon and two 
horses and a portion of his crop of tobacco ; that having sold 
the tobacco and made some purchases, he drove out of the 
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town intdnding to camp at  a cross-road about three miles 
distant; that a t  a ehort distance outside of the limit6 of the 
town, at  a bridge across a small stream, he stopped to water 
his horses, and while so engaged, i t  being then about dark, a 
negro came over the bridge from the town, and enquired 
which of the two roads near by he intendkd to travel; the 
witness told him, and, thereupon, the negro passed on along 
the road indicated ; that at  the same time, another person ca,me 
over the bridge and took the other road ; that the witness so011 
overtook the negro, and they travelled on together in occa- 
sional c~nveiwition~ the negro walking and the witness sitting 
in  and driving his wagon, u d i l  the negro told the witness that 
he  had found a bill of money in the streets of Milton, and he 
wanted him to look at it, and tell him how mnch i t  was ; that 
the witness objected on account of its being dark, but the negro 
insisted, and, after some further conversation, not material, a 
torch light was struck from matches with pine wood, and the 
bill examined; that the amount of the bill excited his suspicions, 
and he took particalal.notice of the negro's face, his clothes, kc.; 
that while the witness was examining the bill, the negro's hand 
was felt in his pocket upon his pocket-book ; that the witness 
immediately seized his arm, the negro at  the same time 
suatching the bill of money; that a scuffle ensued, in which 
the witness was thrown out of the wagon under the tongue, 
and when he arose the negro was running off, having taken 
the pocket-book from his pocket, and also the bill of money 
they were examining; that the pocket-book contained four 
fifty-dollar bills, a ten, several fives and a two, making in  
all two hnndred and twenty-seven dollars ; that the struggle 
occ~xrred at a point in theptlblic road about a mile from Milton, 
a t  about nine o'clock ; that the negro in qnestion, w$s a large 
and poxerful-looking man. I l e  also testified that the prisoner 
was the negro of whom he had spoken. 

The case below turned chiefly upon the identity of the 
prisoner with the assailarlt described by  the witness ; and 
many exceptions were taken by the prisoner to the ruling 
upon questions as to the evidence offered by the State, and to 
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the cbal-ge of llis Honor, but as the consideration of this Court 
is entirely confined to the sufficiency of the facts to constitute the 
crime charged, it is not deemed essential to state more of the 
record bent to this Co&t. 

The prisoner xTas convicted, and, sentence of death having 
been pronounced by the Court, he appealed. 

K. P. E~ttZe, (who appeared with the Attorney General, for 
tllk State,) cited 2 Russell on Crirnes and Mie. '71 ; 2 East's I?.. 
C. 711; Roscoe's Critn. Ev.  898,535; 2 Russ. on C. and M. 670; 
&..iel.'s case, 1 Leach's Rep. 320 ; ~Voore's Case, 1" Leach's 
Rep. 335; Bmon's case, Russ. &Ryan, 419 ; TVillcinson7s case, 
1 Iiale's P. C. 508 ; State v. Tmxler, 2 Car. L. Repos. 90. H e  
contended that tlloug11 the strngglb might hare  been to keep 
possession, it is robbery ; for this he cited 2 Ross. on C. and 
&I. ; 2 East's P. C. 702, 709; Roscoe's Crim. Er. Am. Ed. 
S9S ; Wllarton's Am. Crim. Law, § 1701 ; Arch. Crjm. Plea. 
452 ; State v. Tq*exler, snpm ; Rea: v. Dyer, 2 East's C. L. 767. 

I3e cited and commented on the opposing antliorities of Gj20- 
82's case, 1 Car. and P. 304,lI; E. C .  L. Rep. 400, and F ~ n m i s '  
case, 2 Stra. 1015.) 

N o  counsel appeared for the prisoner in this Conrt. 

PEARSON, J. Robbery is co~nmitted by force ; larceny by 
stealth. The original cause for making highway robbery a 
capital felony, withoi~t benefit of clergy, was, an evil practice, 
i n  former d a ~ s  very common, of meeting travellers, and, by a 
display of weapons, or other force, putting the111 in fear, ("stand 
and deliver,") and in this way taking their goods by force. 
lience the indictment (the form is still retained,) contains this 
allegation : " and him (the person robbed,) in bodily fear and 
danger of his life, in the highway, tli,en and W~ere, did feloni- 
ously pni," and it was for a long time held that tlie allegation 
must be proved. 

In Foster's Criminal Law, page 128, is this passage : "The 
prisoner's counsel say there can be no robbery without the 
circ~mstance of putting in fear. I think the want of that 
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circumstance alone ought not to be regarded. I am not clear 
that that circumstance is, of necessity, 'to be,' laid in the in- 
dictment so as the fact be charged to be done lzolelzter et 
contra ztoZulztatem. I know there are opinions in the books 
which seem to make the circumstance of fear necessary, but 
I have seen a good MS. note of an opinion of Lord HOLT to 'the 
contrary, and I ail1 very clear that the circumstance of actual 
fear at  the time of the robbery, need not be strictly proved. 
Snppose the true man is knocked down without any previous 
warning to awaken his fears, and lieth totally insensible while 
the thief rifleth his pockets, is not this robbery ? And yet 
where is the circumstance of actual fear? Or suppose the 
true man maketh a manful resistance, but is overpowered, and 
his property taken from him by the mere dint of supedor 
strength, this, donbtless, is robbery. In  cases where the true 
man delivereth his purse without resistance, if the fact be 
attended with those circumstances of violence and terror which, 
in common experience, are likely to induce a man to part with 
his property for the sake of his person, that will amount to a 
robbery. If fear be a necessary ingredient, the law in od(um 
spoZiatoris will presume fear, where there appeareth to be so 
inst a ground for it." 

In Foster's day i t  mould not have occurred to any lawyer, 
that the facts set out in the record, now under consideration, 
made a case of highway robbery. There was no violence- 
110 circumstance of terror resorted to for the purpose of in- 
ducing the prosecutor to part with his property for the sake 
of his person. 

ITiolence may be used for four purposes: 1st. To. prevent 
resistance. 2nd. To overpower the party. 3rd. To obtain pot- 
session of the property. 4th. To effect an escape. Either 
of the first two, makes the offence robbery. The last, I pre- 
sume i t  will be conceded, does not. The third is a middle 
ground. In general i t  does not make the offence robbery, 
but sometimes, according to some of the cases, i t  does. I t  is 
necessary, therefore, to see how the authorities stand in re- 
spect to it. 
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After Foster's day, the idea of robbery was extended so as 
t o  take in a case of snatching a thing out of ,a person's hand 
and making off with it, without further violence ; but in 
PZunket's mse, tried before BULLER, J., and THOXPSON, B., i t  
was held, that snatching an umbrella out of a lady's hand as 
she was walking the street, mas not robbery ; and the court 
say, " I t  had been ruled about eighty years ago, by very high 
authorily, that the snatching any thing from a person, una- 
wares, constituted robbery ; but the law was now \settled, that 
unless there was some struggle to keep it, and it were forced 
from the hand of the owner, i t  was not so. This species of 
larceny seemed to form a  piddle case between $tealing pri- 
vately from the person, and talring by force and violence ;" 
2 East's P. C. 703. I n  Xapier7s case, an ear-ring was so sud- 
denly pulled from a lady's i a r  that she had no time for resist- 
ing, yet being done with snch violence as to injure her per- 
son, the blood being drawn from her ear, mhich' was other- 
wise much hurt, i t  was held to be robbery; 2 ~ a s t ' s  P. 'c. 
708. So in Xoore7s case, 1 Leach, 335: A diamond pin, 
which a lady had strongly fastened in her hair with a cork- 
screw twist, was snatched with so much force as to tear out a 
lock of hair, i t  was held robbery, because of the irtjury to the 
yemon. Possibly the gro~znd on which these two cases is pot 
may be questioned, as the injnry to the person was accidental, 
and seems not to have been contemplated, but thcy have no 
bearing on our case. 

In  Davies7 case, the prisoner took hold of a gentleman's 
sword, who, perceiving it, laid hold of i t  at the same t h e ,  and 
struggled for it. TI& was adjudged to be robbery; 2 East's 
P. 'c. 709. 

In  Mason's case, 2 Russ. and Ry. 419, (in 1820) the prison- 
er took a watch out of a gentle~nan's pocket, but it was fas- 
tened to a steel chailt which was around his neck ; the pri- 
soner made two or three jerks until he succeeded in breaking 
the chain ; PARK B. instructed the jury that this was robbery; 
but doubts being expressed, he referred it to all the Judges, 
who were unanimous in the opinion that i t  was robbery, be- 
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cause of the force used to break the chain, ~vhich was around 
the gentleman's neck. Tliis is all tlie Report says. I t  is short, 
and to me unsatisfactory, seeming to go back to the idea of 
robbery that existed before Plunket's case. 

In  Gnosil's case, 1 Car. and Payne, 304, (11 E. C. L. Rep. 
400, 1824,) the prosecutor was going along the street, the pri- 
soner laid hold of his watch-chain, and with considerable 
force jerked i t  from his pocket, a scufle then ensued, and the 
prisoner was secured ; GARROW B., ' b  The mere act of taking, 
being forcible, will not make this offense a highway robbery. 
To constitute the crime of highway robbery, tlie force used 
must be either before, or at  the time of, the taking, and must 
be of such a nature as to show that i t  was intended to o v f ~  
power the party robbed or prevent his resisting, arid not merely 
toget possessionof the property stolen. Thus, if a man, walking 
after aFornan in tlie street were, by violence, to pull her 
shawl from her shoulders, though lie might use considerable 
force, it would not, in my opinion, be highway robbery ; be- 
cause the violence mss not for the purpose of ovelpowering 
the party robbed, but only to get p~ssesaion of tlie property." 
Tliis decision was four years after Mason's case, and I suppose 
GARROW was then one of the Jndgcs. According to this case, 
wliicll is the latest that we have met with, our case isnot rob- 
bery, even if i t  be admitted to fall under the third liead of 
violence above enumerated. Our case is clearly distinguish- 
ablg from Davies' case, for both parties had hold of the sword 
and struggledfor it. If Davies lind let i t  go, there would have 
been no necessity for riolencc, and his holding on, and stmg- 
gling for it, could only be irnpntecl to his determination to take 
i t  by force. In our case, tile prosecutor did not have hold of 
tlie pocket-book ; tlicre was no struggle for it ; but lie had 
hold of the prisoner's w?n. So he conld not, by letting go 
the pocket-book, have avoided the necessity for violence, and 
the struggle in which the prosecutor fell under the tongue of 
the wagon, is fairly imputable to an effort on the part of the 
prisoner to get loose from his grasp and make his escape. The 
only difference between this case and that of Gnosil, is, that 
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the one succeeded in getting loose and the other was less for- 
tunate. Suppose, in  the struggle, the prosecutor had been 
too strong for the prisoner? and had succeeded in arsksting 
hini; there was a taking of the pocket-book and an asportauit, 
so, as to constitute larceny in " picking of the pocket," bnt 
would any one have said i t  amounted to robbery l Can the 
qature of the offense be changed by the accident, that the 
prisoner succeeded in getting away, because the prosecutor 
liappened to fall on the tongue and double tree, which broke 
his hold from the arm of the prisoner? 

Our case is also clearly distingnishalde fro111 Xason's case. 
The watch was fastened to a steel chain, which was a r w n d  
i iw neck of theprosecutor. Had Mason let the watch go, there 
would have been no necessity for violence ; his jholding on 
and jerking until he broke the chain, could only be imputed 
to a determination to take the watch by force. 

hea&v7s case, 2 Car. Law Repos. 90, was also cited in the 
argnment. That was an indictment for forcible trespass. The 
de fe~dan t  had taken a bank-note out of the pocket-book of 
the prosecutor, who tried to get it, away from him. H e  resist- 
ed and a struggle ensued. SBAWELL, J., arguendo, expresses 
the opiniou that the evidence showed force enough to consti- 
tute robbery, although the prosecutor did not have hold of 
the bank-note. This, I suppose, was said to meet what 
EULLER says in Plunkett's case, "unless there was some 
struggle to keep it, and it were forced from the hand of the 
owner." However that may be, i t  is sufficient to say that 
was a mere dictum. I t  is true, Judge SBAWELL was greatly 
distinguished as a criminal, lawyer, but a dictum in reference 
to a capital oflence, cannot be much relied on when thrown 
out in considering a misdemeanor. 

After much consideration, I am convinced that the facts 
set out in this record, do not constitute highway robbery. I 
am, therefore, of opinion that the judgment ought to be revers- 
ed, and a venire cle novo awarded. 

BATTLE, J. My associate, Judge Pearson, thinks that the 



Chief ~us t ice ,  caused by severe sickness, leaves but two mem- 
bers on the bench, and my refusal to concur in reversing the 
judgment and having a se?zire de novo awarded, would have 
the effect to keep the prisoner in jail six moritlls longer, which 
I am unwilling to do. Anotlierreason influences me to adopt 
the course which I am pursuing, which is, thst the attention 
of the Court and counsel were so much taken up on the trial 
with the main defense of the prisoner, to wit, the alleged de- 
fect in the proof of his identity, that the minute circumstances 
attending the taking of the prosecutor's pocket-boak, do not 
appear to liave been brought out with that fullness and par- 
ticularity, as to make us sure that we have the true character 
of the transaction before us. That of course can and will 
be done on tlie next trial. 

I will now content myself with a brief statement of the 
reasons which incline me to the opinion that, upon the facts 
and circnmstances as tlley now appear upon the record, the 
prisoner is guilty of robbery. 

All the more recent writers on criminal law concur, with 
singular unanimity, in defining what is the kind of taking 
with violence whicli is necessary to constitute robbery. Sir 
William Russell says, that " the rule appears to be well-eu- 
tablished, that no sudden taking or snatching of property 
from a person unawares, is sufficient to constitute robbery, 
nnless some injnry be done to tlie person, or there be some 
previous struggle for the possession of the property, or some 
force nsed in order to obtain it." 2 Russ. on Cr. and Mis. 68. 
In  Archbold's C. P. 225, tlie same language is used. Roscoe's 
Crim. Ev. 898, (5th Am. from the 3rd Lon. Ed.) says there 
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facts stated in the prisoner's bill of exceptions, do not consti- 
tute a case of robbery, but of larceny only. After an exam- 
ination of all tlle authorities upon the subject, which I have 
been able to find, and much reflection upon the principles 
t h y  seem to establish, I am constrained to say that I do not 
entirely agree with him. I feel, liowevel., that I ought not 
to permit my dissent to go so f'ar as to prevent my agreeing 
thst the prisoner shall liave a new trial. The absence of the 

rn 
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must " Some injury be done to the person, or some previous 
struggling for the possession of the property." Mr. Chitty in 
his 3rd vol. Crim. Lam, S04, has it, that " there must be a, 
struggle, or at least a personal outrage." The language of 
Mr. East, in his 1 P. Cr. 708, is nearly the same with that of 
Eussell, '< That there must be some injury to the person or 
some previous struggle for tlie possession of the property." 
I n  his notes to 4th vol. B1. Corn. 243, Mr. Chitty says, " To 
constitute a robbery where an actual violence is relied on, 
and no putting in fear can be expressly shown, there must be 
a struggle, or at  least a personal outrage." All these able 
and eminent writers upon the criminal law agree in this, that 
if there be a struggle for the possession of the property, or a 
personal outrage, it-is robbery, and refer, in support of their 
position, to the cases, the most, if not all, of which are cited 
and conmented upon in the opinion of my brother PEARSON. 

Now, it seems to me, that in the case before ns, the testi- 
mo-ny of the prosecutor, Brooks, shows son~ething very much 
like a struggle for tlie pocket-book before the prisoner suc- 
ceeded in taking it froin the pocket of tlie prosecutor and 
~ x n n i n g  off with it. The distinction between a struggle to 
escape and one to carry off the property, when thd prisoner 
did both, is in my estimation alniost too refined for practical 
use. I adtnit that tlie ease of B e x  v. GnosiZ, tried before 
Baron Gaanow, is an authority against the position 'that a 
mere struggle for the possession of the property, is alone suf- 
ficient to malie out a case of robbery. I have only "to sag of 
that case, that it is but the opinion of a single Judge against 
the whole current of the previons adjudications ; and i t  is a 
little singular that it does not seem to liavc been noticed by 
any of the text writers, whose works hare been published 
since the decision was made. I arn not inclined, therefore, to 
place much reliance upon it. 

Having accomplished my purpose of stating shortly the 
reasons why I do not altogether concur in the opinion of my 
associate, I conclude with expressing again my willingness, 
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for the reasons above given, that the prisoner shall have an- 
other trial. 

PER CURTAM, Let the judgment be reversed, and this 
opinion certified, to the end that the 
prisoner may have a new trial. 

ELBRIDGE G. BREWER AND ORRIN WILLIAMS v. ORRIN 
A. TYSOR AND JORDAN TYSOR. 

Where a contract for the. performance of work is divided into three separate 
aqd distinct parts, there is no reason why the plaintiff should not recover 
for work done on the first two parts according to the contract, though the 
third part WAS NOT so finished. 

THIS was an action of ASSUMPSIT, upon a special agreement, 
tried before MANLY, J., at the last Fall Term of Chatham 
Superior Court. 

Upon the trial of the case at  this term, i t  appeared that 
there had been a written'coatract, or articles of agreement, 
between the parties, in relation to the digging of a canal out 
of Rocky River to the spot where the defendants were con- 
structing a mill, the terlnsof which were not stated, as i t  was 
abrogated and abandoned by the parties a t  the instance of 
the defendants, and a new oral agreement was made in the 
place of it. By this new agreement, which is the one declared 
on, the plaintiffs undertook to dig a portion of the canal before 
undertaken, and also to constrnct a dam across the river. I t  
was agreed that there should be three divisions of the work: 
First, the dam. Secofidly, half the canal from the dam down 
to a certain point. Thirdly, the remaining half down to the 
mill. The canal was to be dug 4 feet wide, and 3 feet deep. 
The canal was to be finished by the last clay of May, but as 
to the time of finishing the dam, or whether there was any 
time stipulated, the testimony was conflicting. The agreement 
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contained a provision that when any one of the three divisions 
of the work should be finished, the defendants were to pay 
therefor, as follows: for the first section, $80, for the second 
section, $80, and for the third, $90. I t  appeared from the 
evidence that the 2nd and 3rd divisions of the work were 
finished within the time and according to specifications agreed 
on ; but the dam was not finished by tlie first of June, and 
the  defendants took the work out of plaintiffs' hands. 

The Cohrt instructed the jury, upon this state of the facts, 
that they might render a verdict for the plaintiffs, for the 
divisions of the work executed according to the t e r m  of the 
contract, and if there were any division not so executed, (ex 
gr. not finished in the time agreed,) the plaintiffs could not 
recover any thing for that. The defendants excepted. 

The jury rendered a verdict for the plaintiffs for the two 
finished sections of the work. Judgment and appeal by the 
defendants. 

Phillips, IIowze and J. B. Bryafz,  for the plaintiffs. 
No counsel appeared for the defendants in this Court. 

PEARSON, J. This case as it is now presented, differs wholly 
from that of Brewer v. Fysor, 3 Jones' Rep. lS0. There the 
contract was entire ; here it is divided into three separate and 
distinct parts. There can be no reason why the plaintiffs 
should not recover for the work done on the two parts wliicll 
were finished according to the contract. There is no error. 

PER CURIAM, Judgment affirmed. 

WILLIE WALSTON v. JOHN MYERS et at. 

A msater of a steamboat, being a mere servant of the owners, is not jointly 
liable with them a8 common carriers. 
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ACTION on the CASE, tried before SAUXDERS, J., at  the last 
Fall Term of Pi t t  Superior Court. 

The action was brol~ght against the defendants as common 
carriers forfailing to carry safely from Washington to Williams7 
landing on Tar river, a flat-boat belonging to plaintiff, loaded 
with goods, which they had undertaken to tow from the former 
to the latter place. 

There was a second count against the defendants (not as  
common carriers) for negligence and unskillfulness in towing 
his flat-boat, whereby i t  had been snagged and lost. 

The defendants John Myers and Redding L. Myers were 
the owners of the steamboat Amidas, which was employed 
chiefly in  towing flat-boats on the Tar river, and the other de- 
fendant, DeLand, was the master on board the said steanlboat, 
einployed by the owners as their agent and servant, to navigate 
and conduct the operations of the same, but liad no property 
in the boat itself. On a certain day, the plaintiff's flat-boat, 
loaded with goods, was taken in tow at Washington, being 
firmly tied to the side of the steamboat in the usual manner, 
by lines from the bow and sides of the flat, and xas  so carried 
up the river safely to a point above Greenville. About two 
and a half miles above Greenville, and below Williams' lancl- 
ing, the flat was pierced by a snag and S L I I ~ ,  and the goods 
on board of her damaged. DeLand was on board of the steam- 
er'when the occurrence took place, but the other defendants 
were not present. 

There was much evidence upon the question of negligence, 
which the charge of his I3onor below makes i t  unnecessary 
to state. 

The defendants contended, and requested the Judge to 
charge, that the action, though in form ex delicto, was founded 
upon the non-feasance of a contract, and that contract was 
made by the defendants, the Myerses alone, through their 
agent DeLand, and not jointly by all the defendants, and 
that, therefore, the plaintiff could not recover. 

The defendants also contended that they were not common 
carriers ; that their liability could only be founded on negli- 



176 IN THE SUPREME COURT. 

Walston v. Myers. 

gence or want of skill, and asked his Honor to instrnct the 
jury that there was no want of the requisite degree of skill 
and diligence established by the testimony. 

His IIonor cllarged tlie jury that, if they believed the evi- 
dence, tlre defendants mere conllnon carriers, and, as such, 
were liable to tlie plaintiff for darnages to the flat and goods 
in the course of the carriage, whether they were guilty of 
negligence and nnslrillfulness or not ; that if they believed the 
evidence, the defendants were guilty of a joint tort, and liable 
to the plaintiff. Ilefendants excepted. 

His &nor declined giving the instrnctions asked for by the 
defendants' co~~nsel ,  for mllicli they also excepted. 

Verdict and judgment for the plaintiff, and appeal by the 
defendants. 

B. F. Hoore, for the plai~ltiff. 
Rodman and Donnell, for the defendants, cited, upon the 

matter of tlie defendants' joint liability, Cllitty on Pleading, 
11. 100 ; Ibicl. 96; Angell on Carriers, 487, $519, note 3 ; 
Patton v. NcGmth, 1 Rice's (S. Ca.) Rep. 162 ; Abbot on 
Shipping, 90, 91. 

On the question, whether the defendants were common 
carriers, they cited Angell on Carriers, p. 91, $86, 673, $668, 
note 2 ; Caton v. Barney, 1 3  Wend, 387 ; Penn., Del. antZ 
a d .  Xam. Co. v. Dandridge, 8 Gill and J. (Md.) Rep. 109 ; 
Wells v. Steam Nuv. Co., 2 Conn. Rep. 204 ; Alexander T. 

@reene, 3 Hill; 1 Parsons on Con., p. 645, note 2 ; Coggs v. 
Benward, 1 Smith's Leading Cases, 332. 

PEARSON, J. Isis Honor was of opinion that the defend- 
ants were conirnon carriers, and as such were liable, " wheth- 
er they were guilty of negligence or unskillfulness or not." 
Such is the law in regard to colnmon carriers, atid we are 
inclined to the opinion that the defendants John and Redding 
JIj-ers, the owners of the steam-boat, mere comnion carriers 
in respect to the plaintiff's flat they had in tow; but the 0th- 
e r  defendant, DcLand, who was the servant of the owners, 
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was not a common carrier. I t  follows that he could not be 
inade liable without proof of negligence or  nnskillfulness on 
his part ;  and yet, his Honor allowed a verdict to be rendered 
against him jointly with the other defendants; there is a 
judgment against all the defendants.  here is error. 

PER CURIAX, Judgment reversed, and a vefiire de rwvo. 

JAMES W. OSBORNE AND EMMOR GRAHAM v. THE HIGH 
SHOALS MLNING AND MANUFACTURING COMPANY. 

Where the agent of a corporation signed his name to an obligation to pay 
money, with his private seal agxed, i t  was Held, that although the instru- 
ment did not become the covenant of the corporation, yet it, was evidence 
of a contract, on proof of the agency. 

ACTION of ASSUNPSIT, tried before PERSON, J., at  the last 
Fall Term of Mecklenburg Superior Court. 

The plaintiff declared upon, and proved, the following spe- 
cial contract,to wit : 

'' MARCH 20th) 1854. 
' (We  do hereby hire to the High Shoals Mining and Mpn- 

ufacturing Company, the following negro slaves, to wit : Dick 
(and fourteeq others, named,) for tho term of one year from this 
dltte,'for the sum of two thousand four hundred dollars. Wit- 
ness our hands and seals." 

\ JAMES W. OSBOBNE, [seal.] 
EMNOR GRAHAM, [seal.] 
FREDERICK GOODELL, Agent, [seal.] 

They further proved, that the High Shoals Mining and 
Manufacturing C&pany was a corporation, and that Freder- 
ick Goodell was its agent at the time of the execution of tlie 
contract. 

The plaintiffs contended, that the. legal construction of the 
paper was, that i t  was a hiring by the defendant, through 
their agent, Goodell, from the plaintiffs, Osborne and Graham. 

12 
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The Court intimated an opinion, that the parties to the 
contract, by its proper ccmstruction, were, The High Shoals 
Mining and Maaufacturing Company on the one, part, and 
~ m m o r  Graham, J ~ r n e s  W. Osborne, Frederick Goodell, or 
his principal, the High Shoals Mining and Manufacturing Co., 
on the other, and th l t  plaintiffs could not recoyer, on it. 

I n  submission to. which opinion, the plaintiffs took a non- 
suit and appealed. 

Wilson and Graham, for the plaintiffs, were stopped by 
the Conrt. 

'Guion, for the defendant, cited 2 Kent's Corn. 556, 631 ; 
Combe's case, 9 Co. Rep. 76 ; Frontin v. h a l l ,  2 &d. Raym. 
Rep. 1418 ; Wilks v. Back, 2 East's Rep. 142 ; Bogart v. 
D5 Bussy, 6 John. Rep. 94; Fowler v. Shearer, 7 Mass. 
Rep. 14 ; ~ r n e ~ i c a n  Jurist, No. 5, pp. 71, 85; Cole v. Wendel, 
8 Johno Rep. 117; also theinotes to Thompson v. Davenport, 
2 Smith'$ Leading Cases, 224 ; Clark v. BcBillart,  2 Car. 
L. Repos. 265. 

PEARS~N, J. w e  differ from his Honor as to the proper 
construction of the contract. The parties to it were the plain- 
tiffs on the one part, and The High Shoals Mining and,Man- 
ufacturing Company on the other. I t  is true, Goodell, as 
agent, executes the instrument offered in evidence, and affixes 
thereto hisprivate seal, so that i t  did not become the cove- 
lzmt of the company. Still i t  was evideme of a contract on 
i ts isr t ,  for the breach of which, an action of assumpsit will 
lie, i t  being proved that Goodell was the agent of the com- 

pany. Angel and Ames on Corporations, 334. 
1 The same point was presented at this term, in Taylor v. 

School Committee, (ante, 98.) The committee being a corpor- 
ation was sued in assumpsit, the evidence of which, WAS a deed 
executed by  the individnals colriposing the committee, each 
of whom had affixed his private deal. Although the case 
went off on another point, that question was yielded. 

PER CURU, Judgment reversed, and a venire do novo. 
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NATHAN S. A. CKAFFIN w. ALEXANDER R. LAWRANCE. 

Where the instruction asked for by counsel impliedly assumes as true a, fact 
that has not been proved in the case, it is not error in the court to refuse it. 

A righb verdict on the question of negligence will cure a wrong charge by the 
court on1 that point. (The case of &ott v. t71e Wilmington and Weldon 

PortsmoutA and Roanoke Railroud Compang, 2 Ire. Rep. 138, and Herring 
v. Witmington and Raleigh Railroad Company, 10 Ire. Rep. 402, cited and 
approved.) 

ACTION on the CASE, tried before PERSON, J., at the last Fall 
Term of Davie Superior Court. 

I n  the Spring of 1855, the defendant, being the owner of 
a stud-horse, had a stand at  Mocksville. The horse was 
groonled by a negro man belonging to tlie defendant. The 
plaintiff sent his mare by a negro man of his own, to be served 
by the horse at his stable where he was usually let to mares. 
The plaintiff's mare was tried and seemed to be anxious. The 
horse was let to her and she stood quietly until monnted, when 
she began to back, at  the same time squatting and sinking i n  
the haunches. The plaintiff's servant was holding the mare by 
the bllidle. She soon sank down too lpw for the horse, when 
his groom pulled him away. About the same time, the mare 
squatted or sank down upon her rump, jerked the bridle out 
of the hand of the servant holding her, fell over upon her 
side and died instantly. I t  was in evidence that the ground 
was a little sidling, and very slippery in consequence of rain 
that morning; that i t  was a hard-trod stable-yard, the soil of 
which was thickly interspersed with small stones; that i t  was 
the place commonly used for the purpose, and had been for 
a long time ; that there were signs of the slipping of horses' 
feet on tlie yard. 

The plaintiff's counsel requested the Court to c h a ~ g e  the 
jury that, if the ground was a,little sidling and very slippery, 
there was negligence, in law. 

The Court refused the instruction as prayed, but told the 
jury that if they should find that the ground was a little sidling 
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and very slippely, and that the operation would probably be 
attended with danger from these causes, there was, in law, 
negligence. Plaintiff's counsel excepted. 

Verdict for the defendant. Judgment and appeal. 

Boyden, for the plaintiff. 
CJement, for the defendant. 

BATTLE, J. The facts of the case, as they appear in the 
plaintiff's bill of exceptions, did not justify the instruction 
which his counsel called upon the Court to give. There was 
very slight, if any, evidence that the mare came to her death 
by slipping, supposing that the lot where the transaction took 
place '(was a little sidling and very slippery," and that there 
were signs of the slipping of horses' feet in the yard." The 
manner in which she is stated to have sunk down and fell 
dead, almost precludes the idea that her death was caused by 
slipping, and yet the instrnction pra-j-ed, impliedly assumed 
that the fact mas so. If the instructions prayed had been that, 
if the jury found that the lot was sidling and very slippery, 
and that in consequence thereof the mare slipped and fell, it 
was, in law, negligence, then the question of law would have 
been fairly raised; but tlmt is not so where a material fact is 
to be assumed as true by the court which ought to be sub- 
mitted to the jury. Tho counsel for the plaintiff cited and 
relied on &?-ring v. Wilmington alad Baleigh Bailroad Co., 
10 Ire. Rep. 403, and Ellis v. Portsmouth and  Roanoke B. 
Boad  Company, 2 Ire. Rep. 138, to show "that when the 
plaintiff shows damage resaltingfrom the act of the defendant, 
which act, with the exercise of proper care, does not ordinarily 
produce damage, he makes out a p i m a  facie case of negli- 
gence which cannot be repelled but by proof of care, or 
some extraordinary accident which 111akes care useless." The 
case of Scott v. Wilmington and  ?Veldon Railroad Company, 4 
Jones' Rep. 432, explains this proposition and shows that it 
applies only to those cases where the things damaged remain 
stationary acd always in the same condition, and that i t  has 
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no appplication to those cases where the things injnred, and 
the circnmstances connected with them, are constantly vary- 
ing. Hence, the Court say that there is a manifest distinction 
between burning a barn, or a fence, and rnnning over and 
killing a slave or a cow, in the consideration of wllat shall be 
deemed negligence in those who have the management of the 
rail-road cars. In the former case, the barn or the fence 
remains stationary, while in the latter, the s l aw  or the cow 
mny be constantly changing his or her position. So that 
as things do not remain in the same condition, the question 
as to how tlie injury was done, is open for enquiry; and as 
the plaintie alleges negligence, it is for hiin to make the 
proof. 

In  the present case, it ought to have been shown by the 
plaintiff how the al~ilnals were placed, and whether, from her 
position, the mare was likely to slip and did slip down, and 
thereby lost her life. From the facts as set forth in the bill 
of exceptions, we cannot see that the defendant was guilty bf 
negligence, and as the verdict of the jury upon that question 
is apparently right, x-e need not examine the propriety of the 
Judge's charge. I t  is now well settled that a right verdict 
upon the subject of negligence, will care a wrong charge, even 
supposing that his Honor's charge was wrong. Upon which, 
llowerer, me do not express a11 opinion. See Stnith o. Shepad,  
1 Dev. Rep. 461 ; 3luthaway v. Ilinton, 1 Jones' Rep. 247. 

PER CUEIAU, Judgment a%rnied, 

D J ~  on the demise of JAJiE3 H. X. RDDGERS v. WILSON WALLACE. 

A power to sell land, conferred on an executor, by will, is a common-law 
stithority. It is au appointm-nt that opra tes  as a designation of the per- 
son to take under the mill, and the purchaser is in under the will. No 
seisin is necessary to serve the power, and no adverse possession, short of 
seven years, under color of title, will stand in the way of its execution. 
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Seven years' adverse possession, with color of title, reckoned from the day 
the antbority began, would bar, because the power and the estate are re- 
garded as tllc same thing. 

ACTION of I<JECTJX~~:XT, tried before BAILEY, J., at a Special 
Term (June, 185G,) of Mecklenburg Superior Conrt. 

T l ~ e  land in controversy belonged to one Hugh Roclgers. 
K e  derised it  as follows : " I will and bequeath to my beloved 
wife, Xancy A. rod gel.^, d~lr ing her natural life, the whole 
of the plantation whereon I now lire, and all my house-hold 
arid kitchen fnrnitare," Bc. 

" Secom?Zy. I mill aricl beqneatll that my son, Samuel H. 
Eoclgers, sliall have 111y plantation two years after his moth- 
er's death, and tlie two-tliirds of tlie price thereafter. 

'' Thir&y. I will and bequeath to my son Hngh W. Rod- 
gers, the one-third of'the price of my land after tm-o years f rob  
his mother's deatl~, with an equal division of my books." 

x. 8 4 >L x- -* 
"I will and ordain that my executors sell lily plantation 

aftel. two years from my wife's cleath, and apply the money 
as above specified." 

"Ninthly. I also will and ordain, that my executors sell 
all the property not willed, at my death, and apply the pro- 
ceeds to the payment of debts. I constitute and appoint m y  
son Sarnuel 13. Roclgers, and my brother's son Samuel W. 
Roclgers, nly executors, to execute this my last will and testa. 
ment." 

The will bears date 5th of April, 1811, was proved and re- 
corded a t  tlie October Term, 1841, of Necklenburg County 
Court, aud both the executors therein named qnalifid. 

X m c y  Rodgers died, October, 1847, and Samuel 31. Rod- 
gem, one of the execntors above named, died in tlie pear 1850. 
On the 16th of April, 1856, Samuel W'. Eodgel*s, the stirviv- 
ing executor, made sale of the land in question to tlie ylain- 
tiff's lessor, Jarncs 11. I<. Roclgei*~, and conveyed the san?'e 
to liiin by deed of that date, wliicli was offered in evidence, 
on the trial of this cause, in  snpport of the plaintiff's title. 
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The defendant offered in evidence a deed for the premises, 
from Nanqy A. Rodgers and Satnuel A. Rodgers, the widow 
and son of Hugh Rodgers, (the said Samuel A. being the 
same that mas appointed executor in the will,) to Wilson 
Wallace, dated 11th day of January, 1845, and proved that 
lie went into possession of the same at  the date of the deed, 
and has had it ever since, claiming it as his own up to the 
time of bringing this snit. 

The defendant's counsel contended, that Samuel W. Rodg- 
ers had no right to make the sale ; that the said Samuel W. 
did not have the legal estate, but a mere power, the legal 
estate being. in the heirs of Hugh Rodgem ; that if he had 
power to sell the land, his deed to plaintiff's lessor was void, 
because he (the defendant) was, at the time of the sale, and 
the date of the deed, in the adverse possession of the same, 
claiming under color of title. The Court charged the jury, 
that Samuel W. Rodgers, notwithstanding the adverse pos- 
session of the defendant, had a right' to sell. Defendant 
excepted. 

Verdict and judgment for plaintiff. Appeal by defendant. 

Osborne and Jones, for the plaintiff. 
Boyden, and Wilson, for the. defendant. 

PEARSON, J. W e  concur with his Honor in the opinion, 
that Samuel W. Rodgers, the surviving executor, had a right 
to sell under the power given by the will, notwithstanding 
the adverse possession of the defendant at the time the power 
was exercised ; and notwithstanding Satnuel R. Rodgers, one 
of the heirs-at-law of the devisor, had executed a deed for 
the land to tlie defendant. 

The power given by tlie will was a common-law authority, 
as distinguished from a power operating'under the statute of 
uses. The distinction is pointed out in Sugden on Powers, at  
page 1. H e  says, ".A power given by a will, or by an act of 
Parliament, as in the instance of the land-tax redemption act, 
to sell an estate, is a common-law authority.'? (As further in- 
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stances we may add, a power given to the sheriff tosell under 
execution, or to a .clerk and master.) L' The estate passes by 
force of the mill, or act of Parliament, and the person who 
executes the power, merely nominates the party to take the 
estate." 

H e  then points out the distinction between powers of this 
kind and a power of attorney to execute a conveyance. A t  
page 251, " where a power is given by a will, without a seisin 
to serve the estates to be created, 'it is a mere common-law 
authority. The appointment merely operates as the designa- 
tion of a person to take under the will." At page 253, " Where 
s seisin is raised by the will, and it oper~ates, the appointment 
d l  create a use, and there cannot be a use upon a use ; bnt 
when there is no seisin to serve the power, but the testator 
devises at once, for example, that A shall sell ; upon a sale to 
B, the latter takes by force of the will," and the doctrine of 
uses is not involved. 

In onr case there is no seisin to serve the power, The tes- 
tator simply says, " I mill and ordain, that my executoxs sell 
my plantation, after two years from niy wife's death, and ap- 
ply the money," &c. So it is a mere common-law authority. 
The appointment merely operates as the designation of a per- 
son>to take under the will. In. other words, i t  is the same as 
if the will, instead of the power, had inserted the name of the 
pnrchaser ; that is, " to his wife for life, then to his son Sam- 
uel H. Rodgew for two years, and then to James H. K. Rodg- 
ers and his heirs, (the party to whom the executor sold,) upon 
his paying such a sum as he and my executors may agree on 
as the price thereof." This removes all the snpp'osed difficul- 
ty arising from the fact that the defendant was-in the ad- 
verse possession at  the time of the exercise of the power in 
the sale. If the adverse possession, under the color of title, 
had continued for seven years after the expiration cof two 
gears from tho death of the wife, then i t  is clear that no estate 
could have been created by the exercise of the power, because 
the right of entry was lost, and in this respect the power and 
the estate are precisely the same ; for if the name of the pur- 
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chaser had been inserted in the will instead of the power, hie 
estate would have been barred by losing the right of entry, 
and the power is affected in the like manner. '' The power 
must be regarded as the estate within the statute of limitn- 
tione. Were i t  not so, the statute rnight as well be repealed, 
for i t  would be evaded simply by creating a ; Pick- 
ett V. Pichett, 3 Dev. Rep. 11. 

In  this case, however, the seven years had not run, and the 
reference is made simply to show that a power of this kind 
is, in all respects, considered as the estate. 

This also removes all the snpposecl difficulty arising from 
tlie deed executed by the widow and Samuel H. Rodgers, 
who was an heir-at-law of tlie testator. For snpposing the 
deed passed his estate in the land, and not simply the two years 
to which he is entitled under the will, and his right to a share 
of the sum for which the land was sold, there is no difficulty 
in regard to a seisin to feed the use created by the power; for 
as this is a common-law authority, and the appointeo takes 
under $he will, and not by way of use, there is no necessity 
for a seisin to serve his estate. 

This entitled the plaintiff to recover unclei* the demise of 
James H. R. Rodgers, and i t  is unnecessary to consider the 
other demise. 
PER CURIAM, Judgment affirmed. 

Doe on the demise of WILLIAM SAFRET v. JOHN I-IARTXAN. 
Whether a marked corner, made a t  tlie time the deed mas made, but not 

called for by name, was intended to be adopted in the deed, or whether it 
was intendpa by the bargainor that course and distmce should prevail, is a 
question of fact, in the ascertainment of the boundaries of a tract of land. 
that should be left to the jury with proper instructions. 

Whether the rulc, that L'mhen there was a line actually run by the surveyor. 
which was marked, and a corner made, the party claiming nnder the patent. 
or deed, shall hold accordingly, notwithstanding a mistaken descriptiorl in 
the patent or deed," is not confined to grants by the State and old  deed^, 
p"oere? 
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ACTION of EJECTIIIENT, tried before CALDWELL, J., at  the 
Special Term (December, 1857,) of Rowan Superior Court. 

The lessor of the plaintiff and the defendant, both, claimed 
title under George M. IIartman; the forlner by a deed to 
James Bean, dated 5th of Febrnary, 1850, and from Bean to 
plaintiff's lessor by deed, dated 21st of January, 1852. The 
defendant's deed was dated in 1845. The land in controversy 
is contained in the parallelogram B C I J. 

Thc tvio tracts of land comp~ised in the deeds of the plaintiff 
and defendant, originally constitnted but  one tract, which was 
owned by George 31. Hartrnan. I t  is admitted that the deed 
of the lessor of the plaintiff, corers the land in controversy. 
The call of the defendant's deed is, beginning at  a post-oak, 
one of the old corners at A, which is admitted as a corner, 
tllcl~ce south, With Smith's line, 145 poles, to a stone, and a 
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1 -, a new corner, B or C ; thence east, 110 poles, to a stone, I 
or J ; thence north, with the old line, 145 poles to a white- 
oak ; thence to the beginning. Beginning a t  A, the distance 
gives ont at 13, and the defendant's deed would not cover the 
land in controrersy if tlie line stopped where the distance 
gives out. Defendant insisted, l-row~ver, that the line should 
not stop at the end of the distance at 13, but should extend to 
a black-oak at  C, and, in order to establish the black-oak as a 
corner, lie called the snrveyor, whu proved that at C lie fonnd 
a black-oak marked as a comer, and, from tlie appeamnce, 
had been marked for eleven or tweIve years, and that running 
from thence east 110 poles, he fonnd aplainly marked line, at 
the end of which, he found a stone in tlle old line, with pointers 
around. H e  fwther proved by two witnesses, that about the 
time, and before the deed from George M. Hart~nan to John 
IIart~nan mTas executed, on the same day, the land described 
in plat A C I L was surveyed r.t the instance of the said 
George N. Hartman, for the purpose of dividing it between 
the defendant and one of the witnessses, Alexander IIartman, 
and, at  that time, the black-oak was marked as a corner, and 
that the line C I was then marked. There mas evidence 
tending to show that, after the date of the deed to the defendant, 
the bargainor, George M. Hartman, recognised tlle said line 
0 I as the boundary. Plaintiff introduced a witlless who 
m o r e  that he heard the bargainor, George M. EIartman, sap, 
before the deed was made, the surveyor told him there was 
a mistake i11 making tlle corner where he did, but that the 
bargainor could measure a rod or two from the blacli-oak arid 
malie a corner. It was fhrther in proof that it was the object 
of the bal.gainor to divide the land equally between his sons, 
John and Alexander Hartman, but that lie did not make a 
deed to Alexander for the part intended for him. Running 
by the plaintiff's call, tlie di~tance gives out at B, ancl running 
hy the defendant's cal-I, it gives out at  the same point. If the 
line B J is adopted, then the tract]which the defendant gets, 
will contain 99 acres, and the plaintiff 102; but, if the line C 
I is adopted, the defendant gets 101 acres, the plaintiff 9&. 
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The plaintiff's counsel requested the Judge to charge the 
jury, that notwitlistandingthe line C I  wasrnn ancl marked first, 
before the deed was made, yet, if tlie bargzinor ascertained 
that there was a mistake made in tlie sun-ey, ancl it included 
more land in it than he intended to convey, he had a right to 
change the corner to some indefinite point according to the 
course and distance, ancl, if that were true, that the black-oak 
at  C wo~ild not be t l ~  corner, but that it would be at 13, the end 
of the distance called for in the def'endant's deed. 

IIis Eonor declined giving the instruction as prayed for, 
but charged the jury that notwitllstanding the black-oak was 
not called for in the deed, yet, if it was marked as a corner to 
the land conveyed, the line should be extended to the black- 
oak, regardless of conrse and distance. Plaintiff excepted. 

Verdict and judgment for defendant. Plaintiff appealed. 

Fleming, for the plaintiff. 
Jones, f'or the defendant, cited Chery v. Slade, 3 Murph. 

Rep. 86, reviewing the cases of Bmdford v. Bill ,  1 Hay. 22, 
Burton v. Christie, 2 Tay. 118, Standen v. Bains, 1 Hay. 
238, Person v. Xountree, Mart. Rep. 18, S. C, 1 Hay. 378, 
Johnson v. Nouse, 2 Hay. 301, Rlount v. B e n h r y ,  2 Hay. 
353, r. Beattie, 1 Bay. 376. H e  also cited need 
v. Sheneb, 2 Dev. 76. 

PEARSON: J. George 31. Hartman, for the purpose of di- 
viding a tract of land between two of his sons, in the morning 
of the day on which he execnted the deed in question, caused 
a survey to be made, in pursuance of which, a black-oak was 
marked as a corner, at one end of the dividing line; trees 
along the line were then marlred, and a stone mas set up with 
"pointers around" at the other end ; afterwards the deed Tas 
execnted. Its calls are, 'c beginning at a post-oak, one of the 
old corners, south with Smith's line 145 poles to a stone, and 
-(a blank) a new corner, east, 110 poles, to a stone on the 
old line, north with the old line, 145 poles, to a white-oak, 
west 110 poles to the Beginning." The question is, does the 



deed extend to the L L  black-oak," or does i t  stop at  the end of 
the distance? There was evidence, that after these two cor- 
ners were made, and the line was marked; and before the 
execution of the deed, the surveyor inforlned George M.?Iart- 
man there was a mistake in making the corner which he 
did, but that tlie bargainor could measure back a rod or 
two from the black-oak, and make a corner." His Honor was 
requested to charge, that if the bargainor, before he made the 
deed, ascertained that there was a mistake, he had a right to 
change the corner, and adopt, for the corner, a poilit a t  the 
end of thc distance, instead of the " black-oak," and the point 
adopted wonld be the true corner. This was refused, and his 
Honor charged " that notwithstanding the black-oak was not 
called for in the deed, yet, if it vas  marked as a corner to the 
land conveyed, a t  the time of the conveyanc~, the line shocld 
be extended to it, regardless of course and distance." I n  this 
there is error. IIis Honor misconceived and misapplied the 
rule laid don-n in Cherry v. SZade, 3 Murph. Rep. 82. a Where 
i t  can be proved that there was a line actually run by the 
surveyor, which was mal-lied, and a corner made, the party 
claiming under the patent or deed shall hold accordingly, not- 
withstanding a mistaken description of the land in the patent 
or deed." This rule presnpposes that the patent or deed is 
made in pursuance of Ihe survey, and that Ihe Zine was mark- 
ed, and the corner that was made in making the survey, was 
adopted and acted upon in making the patent or deed, and 
therefore permits such line and corner to control the patent 
or deed, although they are not called for, and do not make a 
part of it. Par01 evidence being thus let in for the purpose 
of controlling the patent or deed, by establishing a line and 
corner not called for, as a matter of ccurse, i t  is also letin for 
the purpose of showing that such line and corner was not 
adopted and acted on in making tlie patent or deed, because 
the rule presupposes this to be the fact. For this reason we are 
i td ined  to the opinion that the rule' is confined to patents or 
grants by the State, where the law requires the survey to be 
made, and the Secretary of State to make out the grant in 
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pursuance thereof. Or possibly i t  may extend to old deeds, 
ex necessitate, where tlle growth of the marked corners and line- 
trees show that the survey had been made for the purpose of 
making the deed. Tbe cases that we have examined where the 
rule is acted on, are all in reference to the location of patents. 
Such seems to have been the opinion of RUBBIN, J., who says, 
etakes hare never yet varied the construction; marked trees, 
though lzot called for, have, when they were proved by the 
annual grow ti^ to have been marked for tlie particular tract. 
To relax the rule still further wotdd be to let in an inunda- 
tion of fraud, perjury and alteration of lancl marks." I t  is 
possible that the word " deed" has been interpolated into the 
rule in the many repetitions made of it, as a dictum; certainly, 
the reason upon which it is based does not apply as stiiorigly to 
deeds, as to grants,, and as it is a violation of principle, we arc! 
apposed to its extension. 

I t  is not necessary, however, to express a decided opir~ion, 
or to prosecute the investigation far enough to form one, be- 
cause in this case, the plaintiff offered to show that tlle line 
and corner were not adopted or acted upon in making the 
deed, and consequently the rule had no application admitting 
it  to be extended to deeds of recent date. Besides, the eri- 
dence offered, that the bargainor had his attention called to 
the mistake, before he executed the deed, there is, in this case, 
the further fact, that the deed calls for " a stone and - 
blank a new comer" at  the end of the distance, which is in- 
consistent with the fact that the " black-oak" was adopted 
and acted upon as the corner in making the deed ; for if so, 
tts it had been marked that very day, wliy was it not called 
for in the deed as tlle new corner intended 1 Tliis was mat- 
ter for tlle jury, and the charge, L' if it (the black-oak') was 
marked as a corner to the land, conveyed at  the time of the 
aonveya~~ce, the line should be extended to it," was erroneous, 
and misled the jury, taken in connection with tlie refusal to 
charge as requested. I t  was admitted that the black-oak had 
marks on it, as a corner, a t  the time of the conveyance, but 
the point was, did the bargainor adopt the black-oak as the 
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corner in making the deed, or did he reject i t  and adopt a 
stone, or the point at  the end of the distance ? 

PER CUXIAM, Judgment reversed, and a vendye de novo. 

TOBIAS EESLER v. DBNIEL KERNS. 

An arbitration bond, after providing for the submissio~i and award, cpncludes : 
"The decision of the whole, or any two of them, shun be binding, then the 
above obligat~on to be void; otherwise," &c. I t  was Held, that this was a 
condition for the performance of the award. 

In a suit upon an arbitration bond, the validity of the award is not put in 
issue by the pleas of conditions performed and not broken." 

THIS was-an action of DEBT, tried before CALDWELL, J. at  the 
Special Term, (December, 1857,) of Rowan Superior Court. 

The plaintiff dcclared upon a penal bond, exeeuted by the 
defendant, of five thousand dollars, with the following condi- 

4 
tion: z'The condition of the above obligation is such that, 
whereas, the above bounden Daniel Kerns hath this day 
contracted and agreed to choose one man, by the name of R. 
J. Holmes, and Tobias Kesler, another man by the name 
of S. J. Peeler, and they two have chosen another man named 
George Lyerly, who, in connection with them, shall arrange 
all the differences andmake all settlements outstanding between 
them, and all matters and claims of both parties connected 
with the mills and mill-property now in dispute, of which the 
said chosen parties are to decide, and the decision of the 
whole, or any two of them, shall be binding, then the above 
obligation to be void ; otherwise, to remain in fnll force and 
effect." To this declaration, the defendant pleaded "conditions 
performed and no breach." 

The plaintiff produced, in evidence, an award signed by all 
the arbitrators, directing the defendant to $ay the plaintiff a 
certain sum, and which he also proved had been demanded, 
but not paid. The recovery was opposed, upon the ground 
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that there was no obligation on the f:tce,of the :bond, that 
the defendant should perform the award, but only to snb- 
mit to one. H e  also objected on account of the ragneness and 
uncertainty of the award, which he insisted created no duty 
or liability to be performed by the defendant to the plaintiff. 
But his Honor was of a different opinion upon both points, and 
so charged the jury. The defendant's connsel excepted. 

Verdict and j udgrnent for plaintiff, and appeal by defendant. 

lf'leming, for the plaintiff. 
Boyden, for the defendant. 

PEARSON, J. The bond has this clause : " the decision of 
the whole, or ahy tv,-9 of them, shall be binding, then theiabove 
obligation shall be void ; otherwise, to remain in full force and 
effect." 

This, we think, is a condition for the performance of the 
award. That is the only way in which the decision could be 
binding. 

The only ple'as are "conditions performed and not broken." 
These do not pat the validity of the award in issue ; so the 
objections urged against i t  are not presented. 

PLR CURIAM, Judgment affirmed. 

WILLIAM CAIN v. JOSEPH A. HAWKINS, Administrator o j  
WILLIASd HAWKINS. 

A creditor cannot charge as a devastavit in an administrator, an act done by 
his consent and with his concurrence. 

ACTION of Dmqupon an administration bond, tried before 
PEESON, J., at the last Fall Term of Davie Superior Court. 

The plaintiff assigned as a breach of the defendant's bond, 
the non-payment of a debt, due him, of three hundred dollars. 



A t  the retnrn terrn of the suit, it was referred, by consent, 
to N p .  Bi~zgharn, as a coin~riissioner, to state an account of 
the assets ill the Iiands of the adtninistrator. The report of 
the cutnn~issiolier 1 ~ : ~ s  retnrned to the last term. ancl excep- 
tions to tlle same were filed by the plaintiff, to one item in 
the wconnt, wl~icli is tlie sole matter of controversy. The 
exccp:ions are : 1st. That the coinniissioner charged tlie de- 
fendant with o~ily $100 for the tiegro Sam, whereas, by the 
evidence taken in tlie cause, lie wits of tlie value of $550. 

2nd. That tlie co~nmissioner did riot report .that tlie defend- 
ant, in sellitig, as :tdln,ilristriltor of \Villiatn~EIawkins, the pro- 
perty of his iu:es:nte, \ras g11il:y of gross negligence in selling 
the slare Swtn for $LOO. 

Sam had been tlie nurse and constant attendant of John P, 
Hawliins, a son of the intestate, a cripple, who was unable 
to liell~ liitnself, and \vllcll lie was about to be offered for sale, 
nincli synpatlly was expressed for liiul in the crowd of by- 
s taders ,  and many persons said that 'bSa~n mnst be bonght in 
for Jolin Ha~~k ins . "  A snbacription was d r r t ~ l  up and signed 
by ~ ! i \ ~ e r s  persons there present, and by tire ylaintiff'amongst 
the rest, to the effcct t l ~ t ,  if the slare Stun coriltl be bought 
for J. P. IIawkins at a sum under four linndred dollars, they 
would go in as his su!.e:ies. W l m  tlic slare Sari] was put up, 
he came for\\-ard, lif,ing the cripple 5. P. IIztwh-ins, and placed 
him i n  the piazza where tlie selling was cnrriccl on ; the crier 
called tlie ntteritiorl of the crowd to J. P. IIawl~ins' condition, 
and then said, " J. P. IIawkins will give $100 for Sam, who 
mill bid a n j  more ?" The cro~vd cried, '.knocl< hi111 ofl'! knock 
him off!" KO one bid any more, and he was knocked off to 
J. P. IIzir~kins at that price. 

The ])laintiff contended that the defendant was guilty of a 
dcrastarit, it1 permitting the slave to be sacrificed to s mista- 
ken s~mpa thy ,  amonnting to an illegal combination. 

TIie tlefendxnt replied, that the plaintiff llirnself was privy 
to this combination, and one of the promoters of tlie feeling 
to jvllich the slave was sacrificed, and that he was concluded 
from complaining of the act. 

13 
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To this, plaintiff rejoined, that he was misled in that respect 
by the public announcement, in the presence of the aclminis- 
trator, tllat tlle estate was good for its debts mitllou't Sam; 
that he mas particularly misled by hearing the crier, who was 
the agent of the defendant, make that declaration at  the time 
of the sale. 

The testimony on these points mas reported in full by the 
commissioner, and is quite voluminous. The portion of i t  
bearing immediately on the matters in question, is recited by 
the Court in declaring its opinion. The Court below over- 
ruled the exception and corrfirrned the report. From which 
the plaintiff prayed and obtained an appeal. 

Jones, for the plaintiff. 
Boyden and Clernent, for the defendant. 

BATTLE, J. We are clearly of opinion that the exception 
of the plaintiff cannot be sustained. The testirnony shows, 
beyond doubt, that he v a s  present at  the sale of the slave 
Sam, and concurred in the generally expressed desire that 
John P. Hawkins should buy him at an undervalue. H e  waa 
one of those who signed the agreen~ent to become one of the 
said John's sureties, provided the slave did not sell for more 
t!lan fonr hundred dollars. Surely, after being, in part, instru- 
mental in bringing about the result of the sale, lie cannot be 
permitted to charge the administrator with adevastavit for not 
preventing it. Rut the plaintiff says, that he was induced to 
do so by a false representation made to him, that the estate 
of the intestate was amply sufficient to pay all the debts, and 
.of conrse his among the rest. I t  is not proved, to our satis- 
faction, that if any such representation was made to the plain- 
tiff, or publicly to the persons who were present at  the sale, 
i t  x a s  made by the defendant, or by any person autllorised 
by him to make it. It is true, that some of the witnesses for 
the plaintiff, testify that they heard the crier make such a 
declaration when 11e offered the slave for sale, bu t i t  is posi- 
tively denied by the crier himself; and the clerk who kept 
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the account, and seve~al  other persons, who were standing by 
at  the t i n q  testify illat they did not hear the crier sar  any thing 
about the condition of the estate. The bnrclen of proof is 
upon the plaintiff, and he has hiled to snstain his allegations. 
I t  is unnecessary, therefore, fov ns to express an opinion as to 
the lam applicalle to tile case, had the fictcts been proved. 
The only question of law upon wl~icll we do give an opinion 
is, that the plaintiff cannot charge as a desastavit in the admin- 
istrator, an act which was done not only by his consent, but 
by his concurrence. 

PER CURIAM, The order of the Court below, overruling 
the exceptions of the plaintiff and con- 
firming the report, is affirmed; and this 
Will be certified to the said Court, to 
the end, that sncll further proceedings 
may be there had i11 the cause as the 
lam requires. 

STATE v. DAXIEL RAMSEY. 

Where the deceased took hold of the bridle-rein of a horse, on which the 
prisoner was mounted, (who was about to go home from the place where 
they mere,) and held it forcibly for from ten to forty-five minutes, in spite 
of the efforts of the prisoner to loosen the rein, aria the prisoner, at the end 
of that time, struck the deceased with a gallon jug of molasses, which he 
casually had in his hands, several violent blows, the first of which knocked 
the deceased down ; on death eusumg from these blows, it was Held to be 
manslaughter and not murder. 

INDICTMENT for MURDER, tried before DICK, J., at the Fall 
Term, 1857, of Burke Superior Court. 

The prisoner, Daniel Rarnsey, mas indicted for the murder 
of Benjamin Walker. The evidence for the State was as  
folloa~s : 

The prisoner and the deceased had been drinking together 
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in a grocery, an hour or two before the Iiomicide; the? both 
lived in Borbe county, some milcs from Morganton-were 
neigl~bors, and distantly related. 

J o h n  P r e s n e l  s~vorc, that, an hour or two before thc homi- 
cide, Ire sold the prisoner a gitllou of molasses, and pnt it in a 
stone jug, wllicli it did not q-ni:e fill. 

Robed Bri t ta in testified, that lie llandetl the prisoner, who 
was on horse-back, a bag with a jng in it, wllicli appeared to 
have so~netliing i n  i t ;  that lie rode off sorne twenty or thirty 
paces, when TVitlker, the deceased, called to him, and reqnest- 
ed liiru to stop :md come back, that they might take ano:her 
drink together; that lie stoppcd, and Walker, WIIO was quite 
drunk, ~ w u t  to him ; ' that the next thing Ire saw of tl~etn, 
Walker was lying on the gronllcl, and the prisoncr was get- 
ting on his I~orse ; 11e thought that the pritwner was sober ; 
that not more tllan fifteen or twenty minutes elitpscd fi 0111 the 
tiule he 11a11detl Ranlsey the jug, before lie saw Walker l ~ i n g  
on the ground and tlle prisoner riding off. 

J o h n  E'ewee stated, that MTalber called to the prisoner to 
stop, and went to h i n ~  where he was sitfi~lg on his horse; 
tlie next tiling he saw was the deceased lying on the ground 
in the street, and the prisoner riding off; that according to 
his jrrtlg~r~ent )lot more than tell minutes elapsed fro~n the 
time Wi~llier went to the prisoner, until he  saw p~iaoner 
riding off. 

JoshuaSetzerstated, that he was i11 I~issliop near the street, and 
saw tlie parties together in the street near his shop. Wttlker 
mas tlru~lk, and had his limd on 'tlie bridle of the prisoner'e 
horse, and was insisting on the latter's going back cvi,ll lliln 
to the grocery to take nno:ller drink, which the prisoner refused 
to do. H e  sta:ed fr~rt l~er ,  that afew minutes after~r.:trds Ile saw 
tliat tlie bridle was loose frotu the hand of Wdkcr ,  and Ram- 
sey was trying to ride off, but before he could do so, Walker 
again caught the bridle ; tliat the prisoner then got off of his 
horse and strnck Walker a blow with the jug as i t  was i n  the 
bag, and they both fell to the ground ; that they both arose 
about the same moment, when the prisoner struck the deceas- 
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ed a violent blow in the face with the jug contained in  the 
bag, and t l ~ e  latter fell to the gronnd, appareutly lifeless ; that 
the lriscmer tlien struck the deceased wit11 the same instrument 
two vic~lent blows as lie was lying on the ground, wl~icli broke 
his nose a ~ ~ d  tnasl~ed it down ; that the prisoner tlien got 011 
his horse and rode off; that Walker, after a while, was rc- 
moved to a lmnse wlicre 11c died a few days afier~i-ads. This 
witness was of opinion that R qwrter,  or p e ~ h i p s  half, an 
hour elapsed from the time he first saw the parties near his 
 hop 1in:il Walker was knocked t lo\~n.  

Brs.  Ilennessee deposed, that she saw the prisoner and 
Walker in the street near Iier lionse; that Walker I I N ~  the 
prisoner's liolve by the bridle ; that the prisoner asked 11in1 to 
let i t  po,%nt the deceased said 11e would not, and .that Ram- 
sey ~nns t  go back ancl get sowe more liquor; that the prison- 
e r  s:ill ret'nsed to go 1)ack and attempted to get the bridle 
loose from Walker ; the latter held on till the rein broke; 
that t l ~ e  prisoner tlicn swore he would make him let go ; tliat 
lie then got off from liis Ilorse and struck Walker wit11 the 
jug. The witness thought they were wrangling llalt'an hour 
or three qnarters before the blow was strnck. Slie was asked 
what she ineant by '; ~rrarigling," to wlticli she ~.eplied, she 
meant L' that the 1)risoller was tryiug to nialre Wdlier  lct his 
rein loose, and Walker was l~olding on, insisting on t l ~ e  pri- 
soner's going back and taking anotller drink. 

li'hva T~te  stated tliat, wlie:~ he cnme to where the parties 
were in t l ~ e  street, they were standing still; Walker liacl the 
prisoner's horse by the bridle ; tliat the prisoner attempted to 
get t l ~ e  rein from Walker ancl it broke ; the prisoner sworc he 
could not stand tliat, and getting off f'rorn liis horse, strack the 
o!lier wit11 the jng and knocked llirn down ; that he gave hirn 
two violent Iblows i n  the face with the jrg afer11e was clown, 
as he WRS lying on the gro~ind;  that the prisoner said "damn 
you, lie there," and, getting on his horse, rode off. 

Dnctor Tate stated, that seeing the deceased lying in the 
street very bloody, Ile Itad l~ini  ~wnoved to a l1011se ancl ex- 
amined him ; that his skull mas broken above the right eye, 
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and that his nose was bl~olien and masl~ed down, until it was 
on a level with his cheek bones ; t l ~ a t  Walker died a few days 
~fter \rards t'roln the ~~r-ounds he had received. This witness 
furtl~er stated, t h t  11c liad seen one gdlon of ii~olasses put 
into a stone jng and \veig!led, and that the weight was eight- 
eel1 1)01111(1s; that he consideiwl it a deadly \~-eayon. 

The Cunrt charged tlre jury, tlmt n stone jng containing a 
gallon of ~nolasscs and 1)ut into a bag, by x-llicll it n~ight  be 
used with more force, wits a deadly weapon, in the hands of 
:2 i i~an of ordinary strengtll, n11c1 was likely to PI-ocluce death ; 
that if they believed tllc testi~uony, the 111*ovocntion was 
sliglit or tri\ ial, and if the-\. fariller believed, that the prisoner 
knocked tlre deceased clo~rn wit11 the jng as described by the 
witnesses, and wllile Ire Ivns on the g 1 ~ ~ 1 1 i d  i~rflicted two vio- 
lent blows with the jug 011 the face of the deceased, breaking 
liis sl:ull n i~d  crnslling his nose, tliereby prodncing l ~ i s  death, 
i t  was a degree of riolellce, ont of all proportion to the pro- 
vocation given by the clccensccl, and was a case of mnrder. 
Prisoi~er's connsel excepted. Tllc jury ibnnd the prisoner 
guilty of mnrcler. Judgment was yrononnced, aucl the p i -  
soner appealed. 

Attomey General, and 1% P. Battle, for the State. 
Xo cou~:sel appeared fbr the prisoner in  this Court. 

BATTLE, J. There are sonic cases of homicide vllich are 
so near tltc divicliilg line between 1nans1:tnghtcr aricl mnrder 
upon ilnplietl iilalice, tlint i t  is difficult to ascertain on which 
side they are to be ti~und. The present case is one of that 
~lurnher, arid it is only :~f;er a full cxa~xinatioii of rarions in- 
stances of killing ul~on pl-avocation Inore or less slight, and 
reflection upon the principles on wl1ic11 they Iiave been cleci- 
ded, that we have been cnnl)led to determine in wl~icll grade 
of guilt it is to be classed. 111 tho case of the State v. Cur.).y, 
1 Jones' Rep. 250, we attempted t l ~ e  difficult task of stating, 
with some precii;ion, the general rule, with the exceptions to 
it, which tlio Jndges and the sages of the law lmvc establisli- 
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ed npon this subject. The g e n c ~ d  rnle is, that a killing npon 
prorocation is not mi~rder, but rnanslangl~ter. But tliere are 
three well-defined exceptions : 

" 1. Where tliere is prorocation, no matter how strong, if 
tlie killing is done in an unnsual Inanner, evincing thereby 
deliberate 11-ickedness of heart, it is nlurder. 

" 2. TQhere tliere is bnt slight provocation, if the Billing is 
done with an escess of violence out of all proportion to the 
provoc:~tion, it is murder. 

" 3. TVi~ere the right to chastise is abused, if the mcasnre 
of cl~astisernent, or the veapons used, be likely to kill, i t  is 
murder." 

His Honor in the Court below thought this case came with- 
in  the second exception to the general rnle, and the question 
is whether tlie eircomstances, under which the homicide was 
committed, justifj l ~ i s  opinion. 

In  the consideration of this question, the first inquiry which 
is to be made is, ~vhetiler the provocation wl~ich the prisoner 
received before he struck the fatal blow, is to 1)e deemed s 
slight or trivial one, as i t  was held to be by his Honor. The 
injurious and un1:iwfd restraint of a person's liberty, is nn- 
doub ted l~  considered a provocation of a grade sufficient to 
extenuate a killing; as where a creditor placed a man a t  the 
chamber-door of his debtor with a sword undrawn, toprevent 
him from escaping, while a hailiff was sent for to arrest him ; 
and the debtor stabbed the creditor, who was discoursing with 
him in the chamber, it mas held to be manslaughter only ; 
Bex F. Buckzer, Stjle's Zeg. 467. So, wl~ere a sergeant in 
the army laid liolil of a fif'er, and insisted upon carrying him 
to prison ; tlie fifer resisted ; and wlli,lst the sergeant had hold 
of him to force him, lie drew tlie sergeant's sword, plunged it 
into his body, and billed him. The sergeant had no right to 
rnake the arrest, except under the articles of war arid they 
mere not proved. " BULLER, J., considered it in two lights ; 
first, if the sergeant had authority; and seconclly, if he had 
not, on acconnt of the coolness, deliberation and reflection, 
with which the stab was given." The jury found tho prisoner 
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gnilty of murder ; but the Judges were nnanilnons that, aa 
the articles of war were not proved, to sliow the authority of 
the sergeant to arrest, tlie conviction was wrong; Bex  F. 
Withers, reported in 1 East's P. C. p. 233. See also 1 Russ. 

on Cr. and M. 488. The same doctrine was recogniaed as law 
in tliis State, in the case of tllt: State v. Crafon, 6 Ire. Rep. 
1'73, where the two cases, above mentioned, were cited with 
approbation. It is not stated in either case, wlwtllcr the ille- 
gal restraint of the prisoner's liberty a:?s deemed a sligl~t or 
a great provocation; but we must suppose that it conld not 
have been either slight or trivid in the case of Withem, else 
the Judges w0111d hardly have been urlanimons in holding 
that an act of stabbing with a very deadly weapon, done ap- 
parently L L  wit11 coolness, deliberation and reflection." was 
only nianslanghter. The circumstances under wliich the 
homicide xas  conlmitted in the present case, ~ m d e  out a case 
of provocation, certainly riot less aggravated than in that of 
%them. The parties were neiglibors, friends, arid distant 

relatives, and had been drinking together in a f'riendly man- 
ner only a sllort time bef'ore tlie fatal transaction. The pri- 
soner got his horse, lnorinted hini and took his bag, having 
in i t  a jug containing a gallon of molasses, and started home. 
H e  Itad proceeded about twenty or thirty steps, when the 
deceased, who was drunk, called to liin~ to stop and come 
back and take anotlicr drink. I I e  did stop, and the deceased 
came up and took hold of the reins of his bridle and would 
not let him go. The prisone1. tried to get loose, but the de- 
ceased held on until the bridle-rein broke. H e  then became 
angry and got off his horse and struck the deceased wit11 his 
~ L I F ;  in the bag. 

This was from ten minntes to three quarters of an hour af- 
ter the deceased stopped tlie prisoner, tlle witnesses difledng as 
to the length of time tlie parties were together before the 
blow was struck. When that was done, both the p~.isoner 
and the deceased fell to the g r o u d ,  and, upon rising, tlle for- 
mer knocked the latter down again with the jug, and then 
struck Iliin, while down, two more blows with the jng which 
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was atill in the bag. The prisoner, then saying to tKe deceas- 
ed, " dimn Jon ,  lie there," ~nonntecl I~is'Itor~e and rode off. 
It cilnnot be denied that the act of the deceased was an ille- 
gal restraint of the ~)~*isoner's lilwrty, nor that his I~olcling on 
to the 1)risoner's bridle-rein, against llis rcinonstrances, nuti1 
the rein broke, m-as well cidcn1n:ed to excite his passions, and 
they ~~atnrn l lg  p~.o~nl~:ed liim to  stlike the deceased with 
\vlmt Ivas most convc~~ient,  wl~ieli was t l ~ e  jng in the hag then 
in l ~ i s  I~antla. The thll was well c:llc~~latetl to cscite 11is pas- 
sions still higher ; and tl~cn, to strike ngitia and again with 
what lie still held in his Ilantla, was t l ~ e  i~npnlse of blind f'ury. 
Thelo Yils no appearance of " cooln~css, delil)cr~ation and re- 
flec:ion," in l ~ i s  contlnct, a n d  the exclaln:~tion ~v l~ i eh  f'u1lo~s, 
"dilni~l yon, lie tl~ere," w:ts ~ I I C  tlic::tte, and the ericlcnce, of the 

furor 6revi.r, wllicl~ had illst 60 tit:\ll,~ espencied itself'. That 
the act of the p~-isoner mas l~igllly cnlpal)le, no one can deny, 
pet no one can SRJ tltnt it did not proceed from the tl-ansport 
of passion naturally eecitc(1 1)y the 11nl~\~f111 c o n d ~ ~ c t  of tlie 
deceased. It was t l ~ e  act of an inJ im 11iinm1 being, during 
the brief period when tlle swag of his I-enson was disturbed, 
and befibre i t  could 1)e cal~ned I)y reflec;ion. H e  did not 
seek an instrument of death ; arid tl~o~igli lie used a deadly 
weapon, it was one which tlle deceased, by making it neces- 
sary for him to disnlonnt, cornpeilcd him to 11:tve in his llands 
at t l ~ c  unolnent. 

W e  do not tl~inli. that the p~vrocation mas slight, nor was 
i t  great. I t  was sutfieient to :\rollse pitssion even in an ordi- 
narily well-balimcecl rnind, and the killing, thougll tloue with 
an excess of violence, \ms not ont of all proportion to the 
provocation. Our opinion, tlteret'ore, is, illat the conriction 
for unr~rtler was wrong, ant1 as i: was p ~ d u c e d  by an impro- 
per cl~arge froin the Court to tlie j u v ,  the judgment must be 
reversed, and a venire de 12.0~0 a\vardecl. 

PEE CURIAM, Judgment reversed. 
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MATILDA A. EVERTON v. AIAJOR EVERTON. 

I n  order to entitle a petitioner to a divorce under the 30th chap. of the Rev. 
Code, the charges contained in the petition ought to be in legal language, 
and to be articulate ancl certain as to acts. persons, times and places. 

Cruelty towards tlic cliildren of 8 wife by a former husband, e~pecially if not 
chnrpcd as mi intentional insult or indignity to her, is not a ground for a 
partial divoree. 

111 breeding, coarse and insulting language, jealousy and charges of adultery, 
not accompanied with acts or tlireais of violence, or by an abandonment of 
the nlarriage bed, mere Ik7d not sufficient ground for such a divorce. 

Violent and cruel conduct in the husband ~n chastising dares, near the sick 
room of his wife, whereby her inrlisposition was greatly npgrarntecl, not 
cha~ged as having been intended to annoy, 7tarass or insult Ire?., was Held 
not sufficient to entitle her to relief. 

PETITION FOR DIVORCE AND ALIMONY. 

APPEAL from an interlocutory ORDER of the Snperior Conrt 
of Perquimons county, Judge CALDWELI. presiding. 

The petition, after the formal part, is as f'ollo~vs : "That 
sorneti~r~e in the fkll'of 1852, a n~arriage was contmcted, and 
duly solernnised, between y o ~ v  petitioner and tlic defendant 
Major Ererton, now of the county of Curritucl<. 

" Your petitioner fwtlier slioweth that, from the time of her 
~narriage wit11 the defkndant, s l ~ e  lived wit11 liirn in tlie town 
of Elizabctli City, perforining, in a11 things, t'aitl~fully, 11er duty 
as his wife, until sometime in the month of December, 1853; 
that the defenc1:tnt then removed to the connty of Perqui~nons, 
and took yonr petitioner with him ; tli:~t yonr petitioner 
remained with him in the last county mentioned, and at all 
times and in all things discl~ai-geil her d ~ ~ t y ,  nntil sometime 
jn the month o f  Jnne, 1854, ~vlien s l ~ c  was coinl)ellecl to flee 
fivm, ancl abandoil the home of, the clefendw~t, o : ~  account of 
I~ i s  great neglect of, nnd 11is cruel condnct towards, your 
petitioner and her cliildren by a fornier marriage. 

a y ~ ~ r  pctitio~ler sliows your Honor that soon after her inter- 
n~arriilge with the defendant, jonlv petitioner discovered that 
the defendant did not entertain for her those feelings of lore 
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and affection wl~icll he had induced her to believe, from his 
promises and condnct upon tlieir marriage, tliat lie did en- 
twtain, arid that after t l~eir  marriage, :tnd I d o r e  they re- 
moved frotn Eli~abetli  Cit:, the c1eiknd;tnt 1)ecanie morose 
and irritable ; tlmt often in her presence, :uld in the presence 
aud Ilearing of ot l~er  persons, lie abused her verbally, using 
many low and rul@r epitilcts ; that his language to her was 
f iequen: ]~  of the lowest and most vnlgn~. clm.acte~;  that either 
defendant became, or affected to be, jealons of yonr petitioner, 
and accl~sed her of illicit intercourse with dircls lwsons, 
sometimes in her presence, :lnd ofie~i to otlrer persons,-all of 
wllich JOLU petitioner avers was unf'onnded arid witlinut any 
cause on her part ; for that she never at any time, either in  
the presence of the defendant, 01. ~vhilc lie was absent, acted 
toward, or spoke of, any person in any manner calculated to 
excite suspicion of improi~er conduct on her part, or o:lierwise 
than co~r~patible with the strictest virtue. Your petitioner 
sliows that the defenclant, altliough he l i d  often promised to 
treat with the greatest care and l i i ~ i d l ~ ~ s s  her f'oar cllildren, 
(who were cliildren by her fonner marriage,) soon became 
unlnindf'ul of his promises and often treated tlieln with the 
most marked unkindness, and evcn cruelty ; that he whipped 
one of her said cliildrcri very sererely witliont any reasoiiable 
excuse or provocation, and threatened to kill, or stamp to death, 
another one of the petitioner's c11iId1.cn ; that, altl~ougli her 
said cliildren, four in number, had snificicnt property in the 
]lands of their guardian to suppo~*t them comfortablg, who 
hat1 contracted with tllc defendant for tlieir board, arid were 
not dependent upon the tlef'ei~dan for a support, yet your 
petitioner shows that the defendant became so nureasonably 
i~~censed  against one of her said children, that s11e W:IS COIU- 

pelled to sericl Iiirn, Iicr said cliild, to lire wit11 a relative at a 
distance fi-om the defendant ; tllnt he often threatened to send 
away: from his house, tlic other children, and one of wl~om 
was a child of very tender years, elltirely too young to 1)e in 
the keeping of any other pcrson than a n1otlic.r or some kind 
female relative. 
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" Yonr pctitione~~fiirther slmws that the defendant often nsed, 

in  the presence and hearing of her daughter, then about fifteen 
years old, very low and vnlgw langriage ; that the defendant 
often told yonr pe:itioner to leave his Iionse, stating that she 
should stay there no longer, at the same time cl~arging your 
petitioner wit11 illicit intercourse and intimacy with otllcr men, 
and alleging that she was idle and extravagant. ; all of which 
charges and accnsations jour  petitioner avers have been mnje 
against her witl~ont any fonnd:ltion in  truth, or any just cause, 
for that she was a t  all times attentive to the property nuder 
her cont rol . 

"Your petitioner shows that, upon one occasion, while living 
witli the defendant in the county of Porqnimons, a i d  wllile 
yonr petitioner \ws ill and confined to her bed, t l ~ e  clefentlant 
became so lost to all sense ot'self-respect and liis dn:y to peti- 
tioner, as to shoot with a gnn, in her Ilearing, a very valnnl~lene- 
gro voman, belonging to the said cllilclren of yonr petirioner, 
and threatened to kill her, and, on the same day, atten~pted to 
enter, by force, the room wlierein petitioner was ill, ro kill 
said slave, as he then said; that the defendant, not being 
content with so cruelly treating the said negro &re, I I ~ ,  while 
jonr  petitioner  as still ill and confined to her bed. tied, or 
caused to be tied, two of his own slaves, one of tliern gtwwn, 
and the other one n e a ~ l y  so, and b1~1ig11t them, or had them 
brongllt, into the ~ ~ o I ~ I ,  or nndcr the window of liis tl\velling, 
immediately adjoining the ~ ~ o o m  in whicli your petitioner was 
lying dangerously ill, and whipped tliern, or caused them to 
be whipped, in his presence ; that the disease witli wliich she 
mas then suffering, was rr~~lcli aggravated by the cries of the 
eaid ilegimes. and the confnsion wud noise made by defendant; 
that frorn the severity of the disease mnch increased, as your 
petitioner avers, it n7:ts, as advised by her plrysician, by the 
gross neglect of the defendant and his unfeeling condnct in 
shooting the slave as aforesaid, and whipping the da re s  
aforesaid, yonr petitioner's mind was very ~nucli i n~paired, and 
that she lost from tile causes, before stated, her lnincl, almost 
entirely ; that so mnch was she affected, that she ouly recov- 



ered 11cr reason after several month's attentive treatment by a 
skillf'nl pl~jsician, and the attention of kind t'ricnds at':cr she 
had been o~dered  to leave, m ~ d  llxd left, the 1101ne of t l ~ c  de- 
f'endxnt; that wlrcn she l~atl  tllr~s been olcletecl and driven 
from t l ~ e  home of t l ~ e  clef'cndant, and talien a house i n  Eliza- 
beill Citj ,  for l~crsclf' and her cl~ildren, neitller being the cliild 
of t l ~ c  clet'cndnnt, 11e Swcetl l~imself into the l~onse, and then 
and there used to ?our j,)etitioner sncli low :ind vulgar lan- 
guage 21s to attlact t11e at!cntion of the passers by, :u~d attract 
and clla\r a crolr-d of persons; that t l ~ e  said abnse of the de- 
fend;urt arid his vulgar langnagc TTRS 11eai.d at :I great tlistxnce; 
that by tile cruel condnct of the clefendant, l ~ i s  11111 b:11011s and 
c rud  trc:t:n~ent of the petitioner, as cl ln~pxl ,  his vel l ~ 1  abuse, 
low :111d vnlgar langnage, ofter~ ~ q ~ e a t e c l  to your ])e;itioner, 
nr~d his nl)occ~~e co l~c l~~ct ,  ns charged, the conclilio~l of your 
petitioner, is ~vncle~-cd intole~.aI)le, R I I ~  life ~ I I I ~ ~ I I E O I I I ~ ;  that 
she 11ns bcen a resident of this Slate for niorc t lmi  tl l~vc j cwe  
precetling the filing of this petition, and 111:it the fi~c's,  tlio 
gr011ncZ of l ~ e r  cornplaint, have existed to I ~ c r  knonletlgc tbr 
more t l~an  six ~nonths prior to the filing of her pc:i,icln." 

The Iwajer is f'or a, decrec of divorce from bed and board, 
mil for al i~no~ly.  

There \ws an amendment to thc pcti:ion, setting for111 the 
amount of the defendant's property. 

The clefendmt filed an answer, denying most of the nllegst- 
tions as staLed, and est~laining otl~ers ; but as t l ~ b  :ict of' the 
nsse~nbly of 1856, Rev. Cocle, chap. 39, sec. 15, confines this 
Cowt to the conside~.ation of the sufficiency of the pc:i;ion, ih 
is not dcen~ecl necessary to notice i t  further. 

A t  F;111 Term, 1857, upon the coining ill of the answer, hie, 
lJonnr r i d e  the t'ollowir~g inte~docuto~.y older, viz : Li Upon 
the hearing of t l ~ c  hill and answer in this caw, it is ordered by 
the Conrt that the defendant I)ay into the clcrk's ofice, of the 
Superior Court of law fhr the county of Peqn in~ons ,  one 
Iluntlrccl and fifty dolliirs, for the benefit of the 11lai11tiE, on OP 
before the 15th clay of January next, and in defil~ilt tlweof, 
the said clerk issue execution i n  the n:une of the said plaintiff, 
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against the clefentlant, for that sum," From which order, the 
defendan t appealed. 

Jifoore, S))zitl,, Pool and Jorclnn, for the plaintiff. 
Ileath, fbr the defendant. 

BATTZX, J. Tltis canse comes before ns upon the appeal of 
the dcfenclant from an intcrlocutol*~ order made in the Court 
below, allowing alinlony to the plaintiff'peszdmte I.&. Prior 
to the year 1558, such an order was not allowable, as this 
Court had clecicled some time before in the case of Wilson r. 

IYilson, 2 Dev. ancl Bet. Itep. 377 ; but the legislature, in t h t  
year, passed an act that anthorised the courts, upon a petition 
for divorce and alirnony, to decree tllc petitioner a surn snffi- 
cient for her support dnring the pendency of the suit. In  the 
act there was no espressgrnnt of tlie right of appeal from such 
decree, and the corvt l~clcl in Earp v. Eurp, 1 Jones' Equity 
Rep. 118, that none was intended, and, therefore, none could 
be allowed. This decision, no doubt, caused the legislature 
of 1854, in passing the Rev. Code, to make the f'ollowing pro- 
vision in the 15tli section of the 39th cllapter : "In  petitions 
fur divorce and alimony, or for alimony, where the matter, set 
forth in sucll petition, sllall be sufficient to entitle the peti- 
tiouer to a decree for alimony, the caul-t may, in its discretior, 
at any time pending the suit, decree such reasonable alimony 
for the snpport and snstenance of tlie petitioner ancl her family 
ns sh:tll seem jnst under all the circumstances of the case. 
And from finch au interlocutory decree, there may be an ap- 
pea l to  the Supreulc Conrt, but that Court shall re-examine 
only the sufficiency of the petition to entitle the petitioner to 
relief." From this, it appears that tlie Jndge may, in the 
G u r t  below, receive nflidavits, in order that he riiny deter- 
rlline correctly what is, " under all the circnmstances of thc 
rnse," a just and proper allowance for the petitioner and her 
family. But i t  is manifest from the last clause of the section, 
that upon an appeal, the power of the Supreme Court is more 
restricted. We can re-examine only " the sufficiency of the 
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petition to entitle the petitioner to reliefn-that is, to deter- 
m!ne whether, snpposing all the allegations of the petition to 
be admitted, or to be pravecl to be true, the Court ~voulcl be 
authorised to grant the relicf sought. A petition is filed for 
the pnrpnse of obtaining a divorce u rnensa et thoro, and Jso 
for alimony, nnder tlie 3rd section of the 39th chapter of the 
Rev. Code, and our duty is confined to the enquiry whether 
the petitioner ha3 set forth in her petition sufficient causes of 
complaint to entitle her to relief. Now, the 5th section of the 
same cli:ipter, reqoirca that these causes shall be set forth 
a partic~~lurly and specially," whicli means that the charges 
contained in tlic petition "0ug11t to be in l e p l  langnage, and 
to be articulate and certain as to acts, persons, times and 
places." See lPhittinyto7z v. Wtllittington, 2 Dev. and Bat. 
Rep. 64. 

The third section of the act referred to, specifies several 
distinct censss for a pnrtid divorce : " If a husband shall 
a b a n d ~ n  liis fmiily or rnzlicionsly turn his wife ont of doors, 
or by  cruel and barbwous treatment endanger her life,, or 
offer snch indignities to her person as to render her condition 
intolerable, or her life burdensome," the Court may grant her 
a divorce a mema et thoro, and rnay allow her suitable ali- 
mony. T!ie enquiry then, is, whether the petition sufficiently 
charges such facts and circumstances as will bring her case 
within the meaning of either clause of the act. She does not 
pretend that lier husband abandoned his family, or malicions- 
17 turned her ont of doors, so that if she has alleged any cause 
for relief, it must be that he has, by crnel and 1jarbarouT a t reat- 
ment, endangered her life, or that Ile has offered such indig- 
nities to her person a3 to render her condition intolerable, or 
lier life bnrdensorne. 

Before proceeding to the examination of the allegations of the 
petition, with a view to see whether they sufficiently charge 
either barbarous treatment of the wife, or indignity to her 
person, i t  m:ty serve to enligl~teri our investigation, if me ad- 
vert for a moment to the state of the English Ecclesiastical 
law upon tlie subject of partial divorces. By that law there 
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mere three, and only three, causes for sncli clirorces, to wit, 
ndnl tc r~ ,  cruelty and nnn:~tnr;il prac;iccs ; Sliclf. on M tr. and 
Div. 364, (33 Law Lib. 192.) The lirst. adnl:ely, is wit11 us 
m:ule a cause fur n total divo:w a vin.cuZo mntrirmnii, Eev. 
Code, ch. 39, see. 2 ;  and of tlie ];let, it is unnecessarj fur 11s 
to inalte :my renial k. 

Smit ia ,  or cruelty, is pel.llnps the nlost freqnent cause for 
a partial divorce, :ud the gmcral gc.oi~n(1 on wl~icli the Oonrt 
procecda, ill n cme of that ki~ld, is c l . ~ n ~ j r  to the life or I l d t l l  
of the party. There 1n:lst be ill tre,tt~n?nt and 1>21'~0ii31 injn- 
ry, or the re;isonnl~le apprehension of personal injnry. L' I n  
suits t'owidecl on crnelt,y, (s:tys Mr. Slielforcl, page 437,) the 
species of facts, 11103t g.?nerttll,y adduced, are, first, person:tl ill 
t reat~nmt,  which is of cliR.:rent Binds. sncli ns blow5 or bodily 
ir~jul-7 of arry kintl. Secondly, threats of sncli a descrip:ion 
as \ro:llJ reitso:i:d)lg excite, in 2% ~ n i n  1 of ortlin.wy fifinnzds, ,a 

fear of perwnal inj11r.y. For c:tilses leas stringmt than tllusc, 
tho co:irt 11 13 no pomx to inLerfe;-c, n:r I sep.tra:e l1:131).t!l[l a d  
wife ; it is neces~ity alone, which 11.u c.r:lferid on tll3 E A e -  
sins:ical Court th.tt lwwer, and in regird to self-pru:ection 
Jone, must the esercise of t h t  power be g : l idd  Under 
any 0:Iier circ~lm3t;tnce3, the co:~rt c.umot put asnn ler those 
wlmn God has joined." Ag.~in, af,er spe;king of th2 e t fx t  
of a blow inflic;ed a I~~Abnntl n p : l  his wit>, lio says, ' b h t  
a Inure riolent act, mllicli occ;tsiorled p i 1 1  ant1 injury to the 
wife, unacconip:tniscl wit11 an,y tlire-kt o:any in:en:ional. blow, 
mill not warrant a sentence ol' sepmxtion, fur the coiirt has 
no authority to in:erfere in cases sl~o:.t of personal violence, 
or reasnn:tble apprehensioil of it." Sso N&ld v. NdeZd, 4 
Dagg. Ec. Rep. 270. Again, it is said that " wlint rnelvly 
~vounds the mental feelings, is, in few-cases, to be atltnitted, 
where the? are not acco:n;x~nieJ with :my boJi1y injnvy, eit11- 
01- actual or msnaced. Mere austerity of temper, petn1;ulce 
of rnmner, rudeness of langmge, a want of civil attentions 
and acconim:)d,t:ion, even occasional sallies of passion, if they 
do not threaten bodily harm, do not arnonnt to legal crneltj;  
thcy are high moral offences uiicloubtedlp ; not innoecnt, 
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surely, in any state of life, but still they are not that cruelty 
against which the lam can relieve.'' Shelf. on Mar. and Div. 
432, '' Words of mere present irritation, however reproachful, 
(says the same author, at page 430,) will not enable the court 
to pronounce a sentence of separation." " Passionate words 
do not, according to the vulgzr observation, break bones, and 
i t  is better that they should be borne with, than that domestic 
society should be broken up, and a husband and wife thrown 
as loose characters upon the world. Words of menace im- 
porting the actual danger of bodily harm, mil1 justify the in- 
terposition of the court, as the law ought not to wait till the 
mischief is actually done. But the most innocent and deserv- 
ing women will sue in vain for its interposition for words of 
mere insult, however galling ; and still less will that interfer- 
ence be given, if the wife has taken upon herself to avenge 
her own wrongs'of that kind, and to maintain a contest of 
retaliation ;" see Oliver v. Oliver, 1 Hagg. Cons. Rep. 409. 

I t  is manifest from these extracts, that, according to the 
ecclesiastical lam of England, a divorce from bed and board 
on account of cruelty, cannot be obtained, unless the life or 
liealth of the wife is endangered, either by personal violence 
or by such menaces as would excite in a mind of ordinary 
firmness a fear of personal injury. Our act upon the subject, 
undoubtedly had reference to the English law. But as we 
took adultery from among the causes for a partial, and placed 
i t  with those for a total, divorce, thereby extending the latter, 
so we have added to the number of causes for the former, to 
wit, the abandoning of his family by a husband, or his mali- 
ciously turning his family out of doors. W e  have also, as we 
think, enlarged the meaning of the term "cruelty," by making 
it embrace, besides cruel and barbarous treatment, endanger- 
ing life, such indignities to the person as make the wife's con- 
dition intolerable, or her life burdensome. Hence, we held 
in Coble v. CobZe, 2 Jones' Eq. Rep. 392, that an indignity to 
the person did not necessarily imply a striking, or even touch- 
ing, the body, but that a charge of adultery, accompanied by 
a withdrawal from the wife's bed, and threats of violence, 

14 
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were sufficient to constitute the offence. The latter circum- 
stance was sufficient to have brought the case within the Eng- 
lish rule; but independent of it, we are strongly inclined to 
think, that a persistive charge of adultery against a virtuous 
woman, accompanied by a contemptuous declaration, that 
she was no longer his wife, and by an abandonment of her 
bed, is such an indignity to her person, as would entitle her 
to a partial divol*ce and to alimony. Whether any other cir- 
cumstances of insult and injury, short of violence to, or threats 
against, her person, would be a sufficient ground of relief, and 
if any, what, i t  is not necessary for us now to say. If there 
be any such, they must have, as an essential ingredient, a 
wilful and malicious intent to offer insult, and do injury, and 
such intent must be alleged and proved. A wrong fnflicted 
from mere thonghtlessness, or without due consideration for 
the feelings or situation of the wife, may deserve censure, but 
in the absence of malicious intent, it cannot be allowed the 
effect of sundering the strong bond of marriage. 

This review of the English, and our, law, upon the subject 
of cruelty and indignity to the person, will enable us to de- 
termine whether the present petitioner has set forth in her 
petition, " particularly and specially," causes sufficient to en- 
title her to the aid of the court. 

Before entering minntely into an examination of the facts 
charged, we feel bound to say, that the whole petition is ob- 
noxious to the objection of too great vagueness and uncer- 
tainty in its statements; that i t  is wanting in particularity 
and certainty as to " acts, persons, times and places." 

But, notwithstanding this general objection, i t  may be up- 
held, if i t  specifies, in any part of it, such facts as show a suffi- 
cient ground for relief. The facts which seem to be relied on 
for that purpose, may be divided into three classes. 

First. The defendant's cruel treatment of the children of 
the petitioner by a former marriage. 

Secondly. His abusive and insulting language to her and 
in  her presence. 

And thirdly. His abusive treatment of certain slaves near 
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her room while she was sick, and which treatment aggrava- 
ted her disease, and thereby endangered lier life. 

1st. The charge of cruel conduct towards the children may 
be dismissed with a single obserrntiaa, Even supposing such 
conduct might amount to an inclignity tn  his wife's person, if 
i t  were intended as an insult to her, we are not prepar- 
ed to admit, there is no allegation that it  was so intended. 
So far as a p p e m ,  it may hare been the effect of a ulerc ebnl- 
lition of passion unduly excited, or an unreasonable clislike to 
one or more of the children. I t  vented itself upon the cliil- 
dren, which no doubt n-onnded 11er feelings, but cannot,in 
any fair sense, be deemed an indignity to her person. 

2nd. The charge of an imputation of adultery is made in 
general terms, without the specification of time, place and 
circumstances. She s a p  tliat her husband "either became 
jealous, or affected to be jealous, of her, and accused her of 
illicit intercourse with divers persons; sometimes in lier pre- 
sence, and often to other persons." And in anotlier part of 
her petition, she states tliat lie "often told her to leavc his 
house, stating that she sllould stay there no longer, at  the 
same time charging lier with illicit intercourse and intirnacy 
with other men." But she no where intimates tliat he ever 
used violence to her person, or threatened to do so; tliat he 
ever abandoned her bed, 07 ceased to live with lier as his 
wife; or that she became SO indignant at such insulting impn- 
tations, that she left his liouse in consequence of them. Un- 
der these circumstances, we cannot give to this cliarge alone, 
and unconnected ~ri t l l  any other, the force of being such an 
indignity to her person, as to render her condition intolera- 
ble and lier life burdensome. 

3rd. The last charge, or rather class of cha~ges, is tlie one 
about which me h a w  had tlie most difficulty. The petitioner 
alleges, that on one occasion, while she was living with the 
defendant in the county of Pelquimons, "she was ill and 
confined to her bed, and the defendant became so lost to n 
sense of self-respect, and his duty to her, as to shoot with a 
gun, in her hearing, a very valuable negro woman belonging 
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to her children ;" and on the same day, after threatening to 
kill the negro, he attempted by force to enter the room where 
the petitioner was confined, for the turpose, as he said, of 
killing said negro woman. And while she was still ill and 
confined to her bed, he tied, or caused to be tied, two of his 
slaves, and bronght them into a porch, adjoining her room, 
and whipped them, or had then1 whipped there. She alleges 
that the consequence of slich conduct was, that her mind be- 
came very mnch impaired, and she only "recovered her rea- 
son after several months' attentive treatment by a skillful phy- 
sician, and the attention of kind friends, after she had been 
ordered to leave, and had left, the home of the defendant." 

If these facts had been charged by the petitioner to have 
been done by the defendant for the purpose of annoying, har- 
assing or insulting her, they might, taken in connection with 
the imputation of adultery, have made out a proper cause for 
a divorce. But, so far as appears from the petition, he may 
have had good cause for inflicting punishment upon the slaves, 
and the only error he committed was in using an improper 
instrument with which to punish the first, and to have select- 
ed an improper time and place for chastising the others. She 
does not say expressly, but only leaves i t  to be inferred, that 
he knew of her sickness, or that his conduct was calculated 
to aggravate her disease. She makes no positive a ~ e r m e n t  
that he, on that occasion, 01- at  any time during her illness, 
ordered her to leave his honse, but leaves that also to be in- 
ferred argumentatively from her account of her recovery, 
" after she had been ordered to leare and had left the home 
of the defendant." The language is singnlarly vague and in- 
definite upon this point of her being ordered to leave the de- 
fendant's house. She does not say distinctly by whom she 
was ordered, or when the order was given ; she recites it as a 
mere incidental transaction, without any specificatio~~ of tilne, 
place, person or circumstance. 

W e  are, therefore, constrained to say, that none of the alle- 
gations, contained in the third class of charges, are, either 
alone, or in connection with the other charges, sufficient (or 
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a t  least sufficiently stated) to entitle tlie petitioner to the re- 
lief which she seeks. 

The interlocutory order, from which the appeal is taken, 
must be reversed, and this must be certified to the Court be- 
low as the law directs. 

PER CURIAX, Interlocutory order reversed. 

WILLIAM SMITH, Executor of JAMES M. BIINNIS, v. MERRIT 
CIIEEK. 

The Supreme Court has 110 power to issue a writ of error. 

THIS was a petition for a writ of ERROR, filed upon noticegiven 
to the defendant in error, and assigning various errors in the 
record of a suit lately pending in the Superior Court of Orange 
county, wherein the present defendant in error was plaintiff, 
and tlie present petitioner, as tlie executor of James M. Minnis, 
was defendant. 

As the opiuion of this Coiirt is founded entirely upon the 
want of anthority in the Supreme Court to issue the writ 
prayed for in the petition, it is deeiued unnecessary to set out 
tlie grounds up011 wliicli the applicetion is basecl. 

The cause mas argued by Fozule, li. P. Uccttle and Bailey, 
for the plaintiff in  error, and Graham and J. 11. L'rymz, for 
the defendant. 

BATTLE, J. TIiis is a petition, to this Court, for a writ of' 
error, to be directed to tile Superior Court of Law for tlie 
couuty of Orange, for the pulyose of reversing a judgment 
rendered in that Coilrt in favor of the defelidarlt in error, 
against the petitioner, as the executor of James M. Minais. 
The counsel for the defendant in error., opposes the petition, 
upon the ground that this Conrt has no power to issue a writ 
of error; and in support of his opposition, he relies upon the 
cases of BirLfOrd V. AZ&m, 4 Dev. Eep. 35-1, and American 
Bible Society v. IIoZZister, 1 Jones' Ey. Rep. 10. 
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In the first of these c a s e s , R u ~ ~ ~ ~ ,  J.,in delivering the opinion 
of tlie court said, "This Court acquires jurisdiction, as a revising 
tribunal, by up~ea l ,  and the extent of that jurisdiction, as well 
as the manner of exercising it, must necessarily differ in many 
respects from that which is possessed and exercised by those 
tribunals which take cognizance of causes by writ of error. 
In  these, a release of error may be pleaded, and on the plea 
being found, then the jndgment is, not that the judgment 
below be affirmed, for they cannot affirm an ewoneous judg- 
ment, but that the writ of error be barred. (See 2 Williams' 
Samders, 101, and the authorities there cited.) A writ of 
error is considered as a new action in which the plaintiff may 
be nonsuited, and when i t  is brought, contrary to an agree- 
ment, the court may compel him to submit to a nonsuit. But, 
when a, case is regularly brought before this Court by appeal, 
our duty is defined by law, to examine the record, affirm the 
judgment, if' i t  be correct, or, reversing it as erroneous, render 
snch judgment as, in lam, onglit to have been rendered in the 
comt from which the appeal mas taken." In  tlie latter case, 
whicli decided that a bill of review could not be filed in this 
Conrt for the purpose of reviewing an enrolled or recorded 
decree of this Court, PEARSON, J., said, "The Supreme Court 
has no original jurisdiction, except to repeal letters patent, 
and its jurisdiction is limited and expressly confined to the 
power to hear and determine qnostions of law upon appeal, 
and cases in eqnity brongl.it beforc it by appeal or removal; 
no incidental power or authority is conferred, save only that 
of issuing such ~vrits and other process as is necessary and 
proper for the exercise of tlie limited jurisdiction giren to it, 
that is, to hear and determine cases by appeal or removal." 
And in another part of the opinion, lie says: "No reason can 
be assigned why cases in equity slioulcl be tried a second 
time in this Court, that does not apply with equal force to the 
law side; and there can be no writ of error, for error in law, 
in a judgment of this Court." Tliese remarks cannot have 
the full force of express adjudications upon the very point 
under considerstion, because they were made arguendo only, 
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but they will be found to be fully sustained by the only 
admissible construction of the act which established this Court, 
and conferred upon it its jurisdiction. The. original act of 
1318, (ch. 962 of the Rev. Code of 1620,) entitled " An act 
concerning the Supreme Court," after providing for the 
establishment of the court by the election of three judges, &c., 
declares, in the 4th section, '(that no cause shall hereafter be 
transmitted to the Supreme Court, except as hereinafter pro- 
vided, but on appeal of one of the parties thereunto from the 
sentence, judgment or decree of a Snperior Court," kc .  The 
exception referred to in this section, is provided for in the 5th 
section, which allows of the removal of equity causes under 
certain circu.nstances. The supplemental act, passed at the 
same session of the assembly, (see ch. 963 of the Rev. Code 
of 1820,) declares, in the 4th section, " that the Supreme Court 
aforesaid shall have power to issue writs of cediorari, scire 

,facias, habeas corpus, mandamus, and all other writs which 
may be proper and necessary for the exercise of its jurisdiction, 
and agreeable to the principle and usages of law." 

Under thcse acts, it is clear that the court had no power 
conferred on i t  to issne a writ ~f error. The language is plain 
and positivc that no case at  lam can be brought before it, but 
on appeal, or by a writ of certiorari, which, under certain cir- 
cumstances, is allowed as a substitute for an appeal; and it 
follows that any other mode of reviewing the sentence, or 
judgment, of the Superior Court of lam, is necessarily excluded ; 
and so, we Icarn, was t l ~ e  understanding of both the bench 
and the bar. The Rev. Statutes, which were passed in 1836, 
(see 1 Rev. Stat. ch. 33, sec. 6,) uses substantially the same 
terms in conferring jnrisdiction upon the court, only that the 
diff'erent sections of the former acts are there brought together 
and consoIiclated in one. The Rev. Code of 1854, (ch. 33, sec. 
6,) follo~vs tlie Rev. Statutes, only adding "or otherwise" tv 
the word L L  app~al ,"  but it is manifest the terms "or otherwise" 
were intended to embrace only a proceeding in the nature of, 
and as a substitute in certain cases for, an appeal, to wit, a 
certiorari, became tlic provision which follows, is identical 
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with that contained in the Rev. Statutes, and in the first act 
of 1818, which is, that " in every case, the court may render 
such sentence, judgment and decree, as, on inspection of the 
whole record, it shall appear to them ought in law to be ren- 
dered thereon." This is rendered still more certain by the 
new provisions contained in tlie 19th section of the same 
chapter of the Iter. Code, in which i t  is declared that "bills 
of review and writs of error in civil cases, for any error appa- 
rent in the final decree or judgment of the Snpreme Court, 
may be brought in that court within two years after such 
decree or judgment shall be recorded or enrolled." I t  can 
hardly be conceived that, if tlie legislature intended to confer 
upon this Court the power to issue writs of error to the Supe- 
rior Court, i t  would not have given it in express terms, instead 
of learing it to be inferred from the expression " on appeal or 
otherwise." 

If any further argument be needed to show that this Court 
has no power to issue writs of error to the Superior Courts, 
one of no little weight may be derived from the facts that in 
the ~riginales~al~lislirnent of our court system in 1777, authority 
to issue such writs to the courts of pleas and quarter sessions, 
was given in positive and direct terms, and has been continued 
both in the Revised Statutes of 1836, and the Revised Code 
of 1854. See act of 1777, ch. 115, (of the Revised Code of 
1820,) 1 Rev. Stat. ch. 31, see. 20 ; Rev. Code, ch. 31, sec. 17. 
The case of IZtughton v. Allen, Conf. Rep. 154, referred to by 
the counsel for the petitioner, does not at all weaken tlie force 
of this argument, became i t  was the case of a writ of error 
from the Superior to the County Court, and merely decided 
that the garnishee in an attaclllncrit was entitled to tlie wlit for 
the purpose of reversing, for error, the judgment against him. 

There are very good reasons why the power to issue writs 
of this kind lias never been conferred on this Court, some of 
which are pointed out by RUFFIN, J., in the case of Bhfo~cl 
v. Alston, above referred to. Others niay be seen by a con- 
sideration of the doctrine of writs of error, which are treated 
of by Sergeant Williams with his accustomed ability in his 



DECEMBER TERM, 1837. 217 
-- 

Hudson a. Lutz. 

elaborate note to 2 Sannd. Rep. 101. See, also, 2 Bac. Abr. 
Tit. Error; Letter L. p. 497. 

As  we hold that no writ of error can issue from this Court 
to the Superior Court, i t  is unnecessary to consider the errors 
assigned in the case before us. 

PER CURIAM, The petition must be dismissed. 

I 
WILLIAM S. HUDSON v. JOHN LUTZ et at, EXECUTORS.* 

Where a grand-son was raised and cared for by a grand-father till he was fifteen 
years old, the relation rebuts the implication of a promise to pay for work 
and labor done by the boy on his grand-father's farm. 

ACTION of ASSUMPSIT, tried before CALDWELL, J., at  the Spring 
Term, 1856, of Catawba Superior Court. 

The plaintiff declared for work and labor done ; he was the 
illegitimate son of a daughter of the defendant's testator, and 
the mother and son had both lived in the family of the testator 
from the birth of the plaintiff, to the time of the testator's 
death, at which time the plaintiff was fifteen years old. 

It appeared in evidence that the defendant's testator boarded 
and schooled the plaintiff; that the schooling was mostly in 
the winter season ; that, after lie became able to labor, he 
worked on the farm, assisted in getting wood, and taking 
care of stock when not employed in school, and that the testator 
spoke of him as a good boy, saying at  the same time that he 
would do something for him ; that in April, 1848, the testator 
called on one of the witnesses and told him to draw a note 
for a hundred dollars, saying that he wished to give i t  to the 
plaintiff; that he was a good boy, and he wodd give him 
that for the services of that year; that the note was drawn 
and signed by the testator, but was not delivered, and mas 

*This cause was decided at  the last term of this Court at Morganton, but 
was omitted from the report of that term accidentally. 



218 IN THE SCPREME COURT. 

Hudson v.  Lutz. 

found among the testator's papers after his death. There was 
conflicting evidence as to the ralne of the plaintiff's services ; 
some of tlle witnesses rating tlienl as worth $150 a year, while 
otl~ers said they mere worth nothing beyond his victuals and 
clotl~es. I t  was proved tllat his inotl~er made l ~ i s  clothes, and 
he offered to prove that her serrices were worth his boarding, 
schooling, &kc., which evidence was objected to by the other 
side, and excluded by the Conrt, for wliicl~ plaintiff excepted. 

The Conrt charged the jury, that tlie law, under the circnm- 
stances, did not raise a promise oil tlie part of the testator to 
pay the plaintiff for his services, and he could not recover 
upon an implied assumpsit; but, if they could collect from 
the testimony, that there was an understanding or engagement 
between the parties, that the testator was to pay the plaintiff 
for his services, he would be entitled to recover. Plaintiff 
excepted. 

Verdict and judgment for the defendant. Appeal by the 
plaintiff. 

Iloke, for the plaintiff. 
Lander and Avery, for the defendants. 

PEARSON, J. The evidence in snpport of the allegation of 
an express promise to pay for thc plaintiff's work, was cer- 
tainly very slight; and we incline to tlie opinion, that his 
Honor would have been justified in telling tlie jury, there 
was no evidence to support it. The facts, tlmt the defend- 
ant's testator said the plaintiff was a "good had a note 
for $100 drawn, saying "lie wished to give it to him," for his 
services for that year, and afterwards signed the note and left 
i t  among his papers, without delivering it, have a tendency 
to s l~ow a con ten~plated gratuity in respect to the plaintiff 's 
services, rather than a special undertaking to pay for them ; 
conseqnently, the plaintiff has no right to complai~l of this 
part of the charge. 

Tlie fact that tlie mother of the plaintiff performed servi- 
ces in the family, equivalent to his board, schooling, &c., had 
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no legitimate bearing, and mas properly rejected ; i t  was cal- 
culated to mislead by serving the purpose of a 'L make-weight" 
in getting up an impression that the plaintiff's was a "hard 
case." 

The question then is, under the circumstances of this case, 
did the law imply a promise to pay the plaintiff for his services? 

When work is done for another, the law implies a promise 
to pay for i t ;  this is the general rule ; i t  is based on a pre- 
sumption, growingout of the ordinary dealingsof men. But an 
exception is made, whenever this presumption is rebutted by 
the relation of the parties. The case of a parent and child 
is an exception ; also, that of a step-father and child; Hwsey 
v. Roundtree, Busbee 111, " The step-father is not bound to 
support his step-children, nor they to render him any servi- 
ces ; but if he maintain them, or they labor for him, they will 
be deemed to have deaeaM with each other in the charncter of 
parent and child, and not as strangers." The same principle 
applies to a grand-father and child, when the one assumes to 
act in loco parentis. 

I n  our case, this relation existed to all intents and pur- 
poses. The circumstance that the plaintiff was illegitimate, 
has no bearing on the application of the principle ; the " old 
man," in the fulIness of his affection, forgave the transgres- 
sion of his daughter, and allowed her and her child "to live 
with him as members of his family up to his death." The 
relation of the parties rebuts the presumption of a special con- 
tract, and pnts the idea, that he was to be paid for ful*nishing 
them a home, or they were to have " a  price" for work and 
labor done, out of the question. In  tho language of Rumm, 
Judge, "Such claims ought to be frowned on by courts and 
juries. To sustain them, tends to change the character of our 
people, cool domestic regard, and in the place of confidence, 
sow jealousies in families ;" Williams v. Barn.es, 3 Dev. 349. 
I n  that case, a son, after he was twenty-one yeavs of age, con- 
tinued to live with his mother and act as overseer for her, and 
i t  was held by a majority of the couct, that the relation of 
the parties was a circumstance that ought to have been left 
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to the jury, as tending to rebut the presumption, that h e  was 
to be paid " a price" for his work. In this, the plaintiff had 
been raised and cared for as a son by his grand-father, and 
the relation,per se, rebuts the presumption of a promise to 
pay for his services, during his minority. There is no error. 

PER CURIAM, Judgment affirmed. 

*,* IIis Honor, the CHIEF JUSTICE, was prevented by 
sickness from attending the court during the greater part of 
this term, which accounts for the fact that so few opinions of 
his appear in this number. 
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JUNE TERM, 1858. 

STATE v. JACOB JOHNSON.* 

The f i ~ 5 n g  of a new bill of indictment for the same felony, varying the termsin 
which the offence is charged, is simply adding a new count, and the whole 
constitutes but one proceeding; an order, therefme, for the removal of a 
cause, applies to the several bills that have been. found against the defendant,. 

Where one count in a bill of indictmerib charges the offence to have been 
committed in one county, and another count charges it in another, the 
general rule is, that the counts are repugnant, and the indictment will be 
quashed on motion, or the prosecutor be compelled to elect mhich he will 
proceed on. 

Where a new county is established, by an act of Assembly, ouD of part of an 
old one, and the act provides tbat felonies committed in, that territory 
which is now the new county, shall be tried in 6he Superior Court of the old 
county, there is no repugnancy in charging it tb have been committed ilz 
these two counties, swerally, in digerent counts of the indictme& 

INDICTMENT fa? MURDEB, t d d  before his Honor, Judge 
CALDWELL, at the last Term of Sampson Superior Court. 

This canse was before this Court at June Term, 1855, (2 
.Jones' Rep. 247,) and for error, apparent in the record of the 
trial of the cause below, a venire do now was awarded. 

*This caum was tried at December Term, 1856, and omitted by accident. 
1 
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State v. k h o n .  

Upon this matter being certified to the Superior Court of 
Oumberland, to wit, a t  the Fall Term of that Court, the soli- 
citor for the State sent a new bill of indictment, which was 
found by the grand jury of that term, and which charged the 
homicide to have taken place in the county of Harnett, on the 
22nd February, 1855. On this indictment he was arraigned 
and pleaded not guilty. The prisoner then filed an affidavit 
for a removal of the cause from the county of Cumberland, 
which was ordered to the county of Sanipson for trial. 

The record transmitting the cause to Sampson county, sets 
out the former bill of indictment, wliich contained two counts ; 
one charging that the felony took place in the county of Cum- 
berland, and the othel; that i t  took place in the county of 
Harnett ; also, the new indictment found at Fall Term, 1855. 

On the trial below, the solicitor entered a no& p r o s e p i  
upon the bill of indictment found at Fall Term, 1855, and the 
defendant was put on his trial on the original indictment. 

Under instructions from the Court, to which there was no 
exception, the jury found the defendant guilty of muqler. 

The defendant's counsel then moved in arrest of judgment, 
upon the ground, that it did not appear from the record that the 
indictment, upon which the defendant was tried, had ever been 
ordered to be removed from the connty of Cumberland. They 
insisted that on the pending of the second bill, the other was 
superseded and put out of the way, so that the order of remo- 
val applied only to the second bill of indictment. 

IIis Honor, being of opinion with the defendant on this 
question, ordered the judgment to be arrested, from which 
judgment the solicitor for the State, (Mr. Strange,) appealed 
to the Supreme Court. 

Attorney OewraZ, for the State. 
0. G. Wright and Xhepb~d ,  for the defendant. 

PEARSON, J. The motion in arrest of judgment made in 
the Court below, and the o~ in ion  of his Eonor, were founded 
in  an entire miscoaception of the effect of sending a new bill 
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for the same offence. I t  was there treated as instituting a 
separate and distinct proceeding, so that it was considered that 
the order of removal applied only to the last bill, and carried 
that alone, to the county of Sarnpson for trial, leaving the 
first bill in the county of Cumberland : this we say, was an 
entire ~nisconception; the effect was simply to add another 
connt to the bill of indictment; the whole constitoted but 
one proceeding, to be treated as if the bill had at  the first 
contained three counts, instead of two. If the counts be in- 
consistent, i t  is ground for n motion to quash, or the State may 
be ruled to elect upon which the trial shall be had ; but this 
is only done to prevent injury to the accused, but never when 
the counts are only variations in the mode of charging the 
same offence ; and the fact that the counts are all in one bill 
or in two bills, both being found by the grand j~zly, makes 
no kind of difference ; State v. aaneg, 2 Dev. and Hat. 390; 
State v. Tisdde ,  ib. 159.- 

I t  is upon this ground, that although the solicitor for the 
State enters a nol. pros. upon the first bill, and sends another 
upon which the prisoner is tried and convicted, he is snbject- 
ed to the costs of the old bill, both being treated as one and 
the same bill ; Statt? v. narshaw, 2 Car. L. R. 251. 

The order of removal in this case, carried both bills to the 
county of Sarnpson: they together constituted the cnse to be 
tried, in reference to which the order of removal was made, 
so that the trlal was well had upon the first bill. 

In this Court, a motion in arrest was made, upon the ground, 
that one count of the indictment charges the homicide to have 
been committed in the county of Cumberland, and the other 
count charges i t  in the county of Harnett, which is repugnant. 
It wonld seem that this is a fatal objection, unless there be 
somethingpecuZiar in the connection between the counties of 
Cumberland and Harnett ; for, under our system, the issue 
must be tried by a jury from the county of the venue, and 
the trial must be had in that county ; so i t  would be impossi- 
ble to try upon 
the offence in 
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charges it in Wake. But in regard to the county of Harnett, 
the statnte by which i t  is created provides, ('The Superior 
Comts of law and equity for the county of Cumberland shall 
have jnrisdiction of all capital felonies, that have been, or 
sliall be committed, in the county of Barnett,', A. D. 1854, 
eh. 9, sec. 10. This removes the difficulty. Harnett connty 
i s  treated, for the purpose of the trial of capital felonies, as if 
i t  still continued to be a portion of the county of Cumberland. 
There is no repugnancy in the two counts, and only that vari- 
ation in charging the same offence, for the purpose of meeting 
any probable state of the evidence as i t  may turn out on the 
trial, that has been sanctioned and practiced for ages in drawing 
bills of indictment as well as declarations. In arson, for in- 
stance, one co~mt  may charge the house to be the dwelling of 
A, and another may charge i t  to be the dwelling of B ; this 
being a collateral circumstance, not directly forming a part 
of the body of the offence, or affecting the guilt of the prison- 
er, and i t  is charged in different ways to permit a variance 
between the allegata and the probata. 

There is emor in the order of the Court below arresting 
the judgment. This opinion will be certified, to the end that the 
Superior Court may proceed to judgment and sentence agree- 
ablg to the decision of this Court, and the laws of the State. 

PF;R CURIAM, Judgment reversed and procedmdo. 

STATE v. WHIT, (a srave.) 

It is not giving undue weight to the statement of a witness, for tbe Court, 
in its charge, to make an explanation protecting him from unjust animad- 
versions of counsel, especially where the erroneous ruling of the Court had 
afforded the occasion of such animadversions. 

Counsel, in the conduct of a suit, have no right to read a statement sf facts 
contained in the report of a former trial of the same case in the Supreme 
Court, for the purpose of contrasting such statemelit with the statement 
of the witnesses in the trial pending. 
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Where a Judge in the progress of a trial had promised the prisoner's counsel 
that one who had been introduced as a State's wigness, might again be in- 
trodnced as a State's witness, if the counsel should find it necessary, it \%-as 
Held not to be error to retract such promise, on its appearing tlxt an ua- 
fair advantage over the opposing counsel was sought to be obtained ir. 
eliciting such p ~ m i s e .  

 TI^ mas an indictmerlt for BURGLARY, tried before Ihx. J.. 
at  the last Fall Term of Chowall Superior Conrt. 

The offense was alleged to ]la\-e been committed in the 
smolie-house of Dr. Charles Sniallwood, which was xithin the 
cnrtilage of the dwelling-house. 

1 J f ~ .  Letcis T~OI~~SOIL, was produced as a witness for the 
State. I3e testified that he went early in the morning to the 
residence of DL Sinallwaod, on the day after the offense n-ae 
eornlnitted; that in the garden whicli lies adjacent to tile 
smoke-house iia questioiz, he found a track of some person 
who had passed across the garden and tlarough a gate that 
opened into tlie yard ; that he could not see tlic tracli in the 
yard owing to the grass, but he fonnd the same track on the 
outside of the yard, in the r o d ,  and fal lu~ecl  i t  to his plnnta- 
tion, a distance of two and a l d f  miles ; that he was acquaint- 
c d  with tlic track of the clefendant, and believed it to be !G. 

The counsel for the def'endant then asked Mr. Tilon~psoi~. 
if he had ever me~snrecl the foot, or the shoe of the clefendant, 
o r  ever had him i11 his enlployment ; to each of which clues- 
tions the witness aiis\rereci ill the uegative. I l e  was r h  
asked, if I ic  had ever seen the prisoner before his arrest : to 
wllich Ire also answered that lie had not. 

The soliciror tEmi asked the Conrt to permit N r .  Thomp- 
eon to stt~te how he became accluainted with the track of the 
defendant, and what were his reasons for believing the track 
spoken of to be that of the clefendant. The Court ref~~sed to 
permit tlie witness to give this evidence npon the call of the 
solicitor, but told the defendant's comlsel they might call i t  
out if they chose to do so ; but this they declined. In con%- 
ni~enting on this part of the testimony, one of the defendant's 
counsel said t11a.t " the witness Thornpsoa had asserted with 
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great confidence that he believed the track seen in Dr. Small- 
wood's garden was the track of thc defendant, and lie had not 
bee11 able to gire a single reason for his opinion ; that he had 
]lever seen the defendant uritil after he ~ r a s  arrested, and had 
not measured the defendant's foot or shoe." 

'I'lie Judge, in the course of his charge to the jnry, remark- 
ed, that it was due, as an act ot' justice to Mr. Thompson, tcp 

m r n i ~ ~ d  the jnry that det'mcTant's counsel had the permission 
of the Court to call for tile reasons of Mr. Thompson's belief, 
and they llad declined to do so. To these remarks of his 
Ilonor, tlle defendant's counsel excepted. 

I h r i n g  the argunient of the came, one of the defendant's 
eon:wl cvnimericecl reaclirig the facts of this case as stated jn 

4 vol. nf Jones' Itep. of a timner trial in this Court, and was 
eo~~trasting thc testimony, as stated in  the reported case, wirh 
that delivered b~ the witnesss, Sinallmood m d  Vaughn, on 
this trial. To this the solicitor objected, and the Court rei'us- 
d d  to let the coonscl proceed in 'rliis inode of discrediting the 
a itneasei.. Thc clcfeiidant's counsel again excepted. 

l;'mghn w-as examined extensively as to the defendant% 
cont'cssions, and as to the breaking, he. At  the close of the 
cross-examination, one of ilie prisoner's connsel desired ta, 

know if they conkd be permitted to call this witness back-and 
ask l~ini  as to another point, if in thc progress of the case it  
lwcanie necessary. The solicitol- objected to this, unless the 
cn~unsel would state whnt the point Tras to u hich the propased 
examination would be Zirecteil ; nt  all events, hc objected to 
the witness being considered any further as a Sti%te's witness 
after being thus called back. The Conrt, however, inforn~ed 
rlle counsel that t11er sllould have the p r idege  of again ex- 
amining XI.. Vanglrn if it becanke nccess:wy. 

One Jordnm, who was tlie brother-in-law of Mr. Pritchett, 
the owner of TIThit, mas proclnced by the State and examined 
as to the ownership of tho defendant. On being turned over 
to the defendant's cotxnsel, he was asked ~ k a t  he had heard 
Vaughn state, on a previous occasion, abmt  the prisoner's con- 
fessions, This was objected to by the State's solicitor, Be- 
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cause the preliminary enquiry had not been made of Vaughn. 
The defendant's connsel then proposed to call Vaughn, under 
the assurance made to them b y  the Court, and examine him 
as to this point. The solicitor objected to Vaughn's being 
called back in the character of a State's witness ; he insisted 
that the point to which they wished to recall the witness was 
known when he asked the Conrt for its permission to call him 
hack ; that i t  had been concealed in order to prevent the State 
from discrediting Jordan, and to get the benefit of this evi- 
dence without losing his right to conclude ; that if the pre- 
liminary qnestim had been asked on Vanghn7s former exam- 
ination, he should have been aware of what wasintended, and 
proved the ownership of the defendant by some other witness, 
and that tlic object of the counsel TTW to anticipate him in 
this respect. All this was admitted by prisoner's counsel. 

On this point, tho Conrt, being of opinion with the State's 
counsel, ruled that, under the circumstances of the case, the 
defendant wodd riot be permitted to call back Vaughn as a 
State's witness. For which, defendant's counsel again ex- 
cepted. 

The prisoner was convicted, and on judgment being ren- 
dered, he appealed to the Supreme Court. 

Attorney General and R. P. Battle, for the State. 
J. Parker  Jordan and I1 A. Gilliam, for defendant.. 

DATTLX, J. W e  have examinccl the alleged errw assigned 
by the prisoner's connsel in his bill of exceptions, with that 
care which the importance of the result to the pisoner de- 
mands, mithont being able to discover in them any thing 
which can entitle him to mother trial. W e  will notice the 
exceptions, in the order in which the corrnsel has argued them 

1st. The first is that, the presiding Judge erred in the rc- 
marlis which he made to the jwy in relation to the testimony 
of the witness Thompson. The counsel contends that these 
remarks were in violation of the act of 1796, (see Rev. Code, 
ch. 31, sec. 130,) because they  we:^ calcnlated to give undwc 
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weight to the testimony of that witness, and bad thus inraded 
the province of the jury in passing upon his credibility. In 
support of his position, the counsel relies upon the cases of the 
State v. Shule, 10 Ire. R. 153, and ATasL v. Z o r t o n ,  3 Jones' 
Rep. 3. I n  the first of these cases it was held that the Court 
had no right to lead the jury to a verdict, by an intimation 
that the testimony was sufficient to support i t ;  and in the 
other, i t  was decided tliat a Judge had no right, by speaking 
in strong and emphatic language, to give additional force to 
the positions of one of the counsel, and afterwards to tell the 
jury that i t  was a plain case, and if they did not agree, he 
would detain them until the close of the Conrt. These were 
palpable violations of the spirit of the act, but 11-0 do not think 
that they furnish any authority for impeaching the chaqe  of 
tlie Judge in the present case. The wit~iess Tlioi~ipson had 
stated that lie believed that certain t~acks  which he had seen 
near the house, where tlie burglary mas committed, were tl~oee 
of the prisoner. This testimony was called out by thc solicitor 
for the State without any objection from the opposite counsel, 
who, however, immediately asked the witness whether he had 
ever measured the foot, or the shoe of the prisoner, or had ever 
had him in his employment, or had ever seen him before his 
arrest ; to each of wliicli questions the witiiess answered, tliat 
he had not. The solicitor then requested the witness to state 
the reasons that induced him to tliink that the tracks were 
those of the prisoner, to which the prisoner's counsel ol~ject- 
ed, and t l ~ e  Court sustained the objection, bnt said that the 
latter might call for the reasons upon which the opinion of 
the 7%-itness was founded, which, however, was declined. I n  
their argument to the jury, upon this part of tlie case, tlie 
counsel for tlie prisoner sought to weaken the force of this 
testimony, by remarking that, though the witness had assert- 
ed, with great confidence, that the tracks were the prisoner's, 
yet he could not assign a single reason for it. It was in 
noticing this argument that the Judge called the attention of 
the jury to the fact, that he had given permission to the pri- 
soner's counsel to call for the reasons of the witness' belief, 
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and they declined to do go. This, the Judge said he did in 
justice to Mr. Tliompson. We are clearly of opinion that the 
Judge acted right, and that, under the circumstances of the 
case, i t  was his duty to make the remark which he did. Thomp- 
son's opinion about the identity of the tracks which lie saw, 
with those of the prisoner, was, in truth, inadmissible, unless 
shown to be founded on sufficient reasons, and if objected to, 
ought to have been rejected. But being adrnitted ~rithout 
objection, the solicitor had the right to call for the grounds 
of the witness's belief, and the Judge erred in not permitting 
him to do so. The prisoner's counsel had no right to com- 
plain of it, as i t  was done upon their objection, nor had they 
any just cause to complain that tlie Judge gave them tlie 
option to examine the witness, themselves, upon the point in 
question. The witness hirnself had the best reason to com- 
plain, because he was placed in a false position by the error 
into which the Judge, at the instance of the prisoner's counsel, 
bad fallen. Surely, then, it was not only tlie right, hnt tht. 
duty of the Judge, to save the witness from the injurious 
comments of the counsel, by calling the attention of the jury 
to tlie fact, which had occurred in open Court, in the progress 
of the trial. This was done not for the purpose of giving 
undue weight to the testimony of the witness, but to ensure a 
fair and impartial consideratiotl of it by the jury. In doing 
this, his IIonor was fully supported by the case of Bailey I-. 

Pool, 13 Ire. R. 404, to which we were referred by the connsel 
fur the State. That case states that '( in commenting on the de- 
fense, his Eonor called tire attention of the ju ry  to the different 
eircwnstances relied upon in the defense, among which was 
the pressure of Pritcliard's arm ; that they might in connec- 
tion with i t  consider the question put ancl wi t l idra~~n by dle 
 hinti iff's counsel." This Court decided that there  as no 
o m .  in so doing, because the putting a question and with- 
drawing it by the connsel was a fact, transpiring in the conrse 
of the trial, brought before the j n q r  by oue of the parties, ancl 
in relation to the question under investigation. As in Bailey 
v. Pool,  ss  in the present case, tlie jury were a t  liberty to take 
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into their consideration what h'ad occurred before them rela- 
tive to the examination of the witness, and if they conld 
legally do so, the Court, in charging them, had a right to call 
their atteation to it. 

2. The second exception is, that the Court would not per- 
mit the prisoner's counsel to read to tho jury the statement of 
this ease as reported in 4th Jones' Rep. 349, on the applica- 
tion for a new trial by the prisoner after a former conviction. 
The bill of exceptions states that " dnring tlze argnment of 
the cause, one of the defendant's counsel commenced reading 
tile facts in the same case as reported in the Supreme Conrt, 
and was contrasting the testimony therein of the witnesses, 
Srnallwoocl and Vaughn, with their testimony on this trial," 
when, on the objection of the soliciton for the State, he was 
stopped by the presiiling Judge, who remarked, " that he 
could not allow him to proceed in that manner, that while 
the Court conceded to the counsel the right to read to ths 
jury any principle of law laid down by the Supreme Court, 
still he had not the right to read tile facts there stated, for the 
purpose of contrasting them with the facts now deposed to by 
the witnesses. The counsel insisted upon his xight to r e d  
the whole case to the jnry, b~zt submitted to the opinion of 
the Conrt." 

I n  his argnrnent before us, the counsel insists that his soh 
purpose was to read the case for the pnrpose of commenting 
to the juv, upon the law therein stated, as by the act of 1844, 
(see Rev. C., ch. 31, sec. 57, cl. 15) he had a right to do. From 
the facts set forth in the bill of exceptions, we are bound to 
~~nderstnnd otherwise, and that his object in  contrasting the 
tcstimony of the  witnesses, a8 reported, with that given on the 
trial, was to discredit the witnesses before tho jury. SO un- 
derstanding it, we are bound to say that the course of the 
counsel was wrong, and i t  TVRS the dnty of the Jndge to stop 
him. The facts as stated in the published reports were not 
ill evidence bcf'ore the jnry at all, and the counsel had no 
right to refer to them for the purpose of impeaching the tes- 
timony of the witnesses as sworn to on the trial. The case of' 
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the h'tate v. OneaZ, 7 Ire. Rep. 251, cited by the connsel for 
the State, shows that if counsel, in their argument? state 
as f ~ c t s  what has not been provcd, the Court, may, in its dis- 
cretion, correct the mistake a t  the nloment, or in the charge. 
to the jury. 

3. The third and last exception insisted on in the argument 
before us, has reference to the course pursued by the Judge  
in relation to the examination of tile witness Vaughn. It ap- 
years from the bill of exceptions, t l d  after this witness had 
been examined by the State, and cross-examined by the pri- 
~cmer's coansel, the latter stated t h : ~ t  they might wish to ex- 
amine l h  upon another point, a t  a s n b q t ~ e n t  stage of the 
trial, and asked permission of the Court that they might 
recall him as a State's witness if they slloulcl find it necesssary 
to do so. The solicitor objected to this, and asked the c o u n ~  
sel to state for v-llat purpose they wished to recall the witness, 
whic?i they declined to do ; but the Conrt, nevertheless, gave 
the permission desired. Afterwards, the solicitor for the State 
introduced n witness, named Joi-dan, to prose that the pri- 
m i e r  wae the property of him who was alleged in the bill of 
indictment to be the ovmer. The counsel for the prisoner 
then, in cross-examination, proposed to ask Jordan what the 
witness Vaughn I I : ~ ,  a t  aforiner time, told him about the con- 
fessions of the prieoner. Tilis was objected to, because the 
~wclirninarg question hnd not Iwen ynt to V a ~ g h n ,  and the 
objection was silst~ined by tlic Coni't. The counsel then pro- 
posed to recall Vnuglm, under the permission already given, 
for the pilrpose of asking the preliminary question according 
to the decision in Edward8 v. Sulliwm, 8 Ire. Rep. 307. The 
solicitor again objected on the part of the State, and XF- 

signed as a reason that the prisoner's connsd knew before 
that he intended to introduce the witness Jordan, (who was a 
I)I-other-in-law of the owner of the prisoner,) and the connsel 
concealed the purpose for wl~icll he asked the privilege of 
recalling Vaughn with a view to get the benefit of Jordan's 
contradiction of Vmghn, and at the same time, prevent him 
from being at liberty to impeach Jordan ; and fwther, th:bt 
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they might still retain the right to conclude the argument to 
the jury. The case states, that all this " was admitted by the 
defendant's co~nsel , '~  and thereupon, the Judge withdrew the 
permission to recall Vaughn, unless they would introduce him 
as their witness ; which the counsel declined to do. 

After ~nuch reflection, we cannot discover any error in the 
conduct of the Judge, of which the prisoner's counsel have the 
right to complain. It is the duty of the Judge, who presides 
s t  a tlial, to see that i t  is properly conducted, so that neither 
party shall take undoe advantage of the other, either in the 
examination of the witnesses, or in the arrangement of the 
argnment. To accomplisll this object, the Judge must neces- 
sarily be entrusted with some discretionary power, as he un- 
doubtedly is, in inany cases; a well established instance of 
which is in the discretion given him to permit a witness, once 
examined, to be called again at any time before the verdict 
is rendered. See &ale v. No6btt, 2 Jones7 Rep. 418, and the 
cases therein referred to. In  the present case, the counsel 
for the prisoner, wished to secure the real or supposed aclvan- 
tage of h a ~ i n g  the concluding argument to the jnry. This 
was a legitimate advantage, if it could be properly obtained. 
When asked by the solicitor to state tlie pnrpose for which 
they wished permission to recdl Vaughn as a State's witness 
at  a subsequent stage of the trial, candor required them to 
disclose it, or to withdraw their application to tile Court. 
Bad  they made i t  known, the solicitor rniglit possiblj- h a w  
called ar~otller witness instead of Jordan to prove tlie fact of 
ownership. If they had withdrarrn their application, then 
the solicitor mould have had no right to enquire as to the 
inanuer in which, in that particular, tiley intended to condnct 
their defense. \Vhat this Court said in the State v. David, 
4 Jones' Rep. 353, bas, we think, a strong bearing upon the 
present exception. The question mas, whether the counsel f i r  
the prisoner, who, because of his not having introduced any 
testimony, mas entitled to rnalie the concluding argument, was 
lzonnd to open the case and state the gronnd of his defense. 
Tltis Court decided that he was, and added, " corn:noil fair- 
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ness suggests that this is the proper course, otherwise the 
State would be taken ~vliolly at a disadvantage, and the pri- 
soner's counsel might suggest views of the case, and draw in- 
ferences from the evidence, which would go the jury naan- 
swered, unless the presiding Judge should feel himself called 
upon to notice them. This would be objectionable. The proper 
rule is, that the party having a right to conclude opens the 
argument, the opposite party then has an opportunity to reply, 
and he, in his turn, may reply by way of conclusim." I t  is 
manifest from this, that i t  is the object of the rules of prac- 
tice, which the presiding Judge mnst enforce, to secure for 
both parties a fair and impartial trial. I t  follows, that if it 
appeared to the Judge, in the present ease, that the course 
pnrsued by the prisoner's counsel, was calculated to deprive 
the solicitor of his just rights in the management of the cause, 
as we think i t  did, then the permission given them to recall 
Vaughn was properly withdrawn, and they cannot except to 
i t  as error. 

Our conelnsion upon the whole case is, that there is no 
error assigned in the bill of exceptions, which entitles the pri- 
soner to a venire de mvo ; and we do not find any in the re- 
cord which makes i t  our dut-y to arrest the judgment. 

This must be certified to the Superior Court of Chowan, to 
the end that the sentence of the law may be pronounced upon 
the prisoner. 

PER CUXIAM, Judgment afirmed. 

STATE v. GEORGE, (a slaw.) 

Where a slave was indicted for murder, with two others as accessories, and 
they being all, surrounded by an angry and threatening crowd of people, 
and being in iron$, the principal was struck in the face by one much exci- 
ted, and bidden to tell allabout it, and the defendant was bidden to tell about 
it, or they (the crowd) would hang him; it was Held that confessions made 
within an hour of these demonstrations, the crowd still continuing, were 
inadmissible. 
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THIS was an indictment for MURDER, tried before DIOK, J., 
s t  the last Spring Term of Chowan Superior Court. 

The prisoner was indicted, with two other slaves, Aaron and 
Gause or Gauzey, for the murder of their master, William D. 
Davenport. There was a count also against Gauzey as princi- 
pal, and Aaron and the prisoner George, as accessories be- 
fore the fact. 

I t  appeared that the deceased came to his death by gan- 
shot wounds, inflicted on his breast, on the night of 2nd of 
Febrnary, 1858. The gnn was discharged about seven o'clock 
a t  night, while the deceased was standing in his back piazza, 
not far from the houses occupied by the accused and other 
slaves belonging to him. 

The confessions of the prisoners, being offered in evidence, 
they were objected to, upon the ground, that they were un- 
f'airly and illegally obtained. The following are stated as the 
circumstances attending the obtaining of the confessions : 

&. Joha A. Benbury stated, that he heard of no threats np 
to twelve 07dock of the day ; that Gauzey was taken up about 
one o'clock, and was brought into the house ; he, as well as 
George and Aaron, was in irons and closely guarded; that 
one Lindsay came up to Gauzey, very much excited, and said 
to him, cL you had as well tell me whose that gun is, or I'll kill 
you," at  the same time he struck him a blow in the face ; he 
then added, " Aaron and George say you know all about it, 
and if you don't tell all about it, T711 kill you." The witness 
Benbury then interposed, and no confession was made then. 

Joseph B. Daeenport stated, that "he said to the prisoner 
George," tell about i t ;  they trill hang you if you don't ;" 
that he then made no confession ; that there was a large crowd 
an the gronnd, and they were much excited. Shortly after 
the above, the confessions now ofl'ered to be given in evidence 
were made.'? 

S. TP. Davenport stated, that lie heard several men say, 
that the negro who did i t  deserved to be burnt, but this was 
tlot in the presence, or hearing of either of the prisoners. 

The Court overruled the objection, and the evidence was nd- 
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mitted. The prisoners were found guilty of murder, and npon 
judgment being pronounced against them, the defenaant 
George appealed to this Court. 

Atto(meg Qeaeral, for the State. 
Wh~tan, Jr., Smith and H. A. Gillianz, for defendant. 

PEARSON, J. The evidence discloses a horrid murder, com- 
mitted under circ~imstances well calculated to excite and 
alarm the people of the neighborhood. I t  was the duty of 
every good citizen to do his utmost in order to find out the 
perpetrators of the crime, bnt care should have been taken 
not to exceed the limits allowed by t h  rules of law. The 
prisoner may be gnilty, but, to justify a conviction, his guilt 
must be proved according to law. This has not been done, 
because of error in admitting as evidence the confessions of 
the prisoner whose case is now before us, and also in admit- 
ting the confessions of Gauzey, which had such a bearing up- 
on the case of the prisoner, standing charged as an accessory, 
as to entitle him to the benefit of the objection. 

The anfessions were extracted by means calculated to ex- 
cite the fear of present death im the ,,firmest mind. The pri- 
soners were in irons ; a large crowd had assembled and became 
very much excited ; one strikes Gauzey in the face, and 
thrsatens to kill him '' if he don't tell all about it ;" another 
gays to George, tell about it, they will hang you if you don't," 
and there a they" stood-an infuriated crowd ! This was aa 
direct an appeal to his fear as could have been made, and 
had he confessed at the instant, i t  was conceded in the argn- 
ment, the evidence wonld not have been admissible ; but it 
was insisted that as the confession was made afterwards the 
.objectiou did not apply. What length of time intervened is 
not stated ; the case merely sets out, that, '' shortly after the 
above,?' the confession was made. I t  is apparent that not 
more than an hour-possibly only a few moments, intervened, 
and the circumstances of terror remained the same. Theio 
was the same infuriated crowd to d i c h  the attention of the 
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prisoner had been directed. Some of them said, 'c t hew-  
groes who did it deserved to Be burnt." True? the prisoner 
did not hear this, but the demonstrations of a crowd where 
such sentiments are uttered, can be judged of and felt by an 
unfortunate being, who knows that he is wi thh  its power,. 
without hearing what is said. To support the dktinction con- 
tended for, i t  was necessary tcb show that such a length of 
time had intervened, and such an entire. change of circum- 
stances had taken place, as wholly to remove the effect of the 
influence which had been brought to bear upon the prisoner,- 
as that the crowd had dispersed, or the prisoner had been 
taken to some other place where he could feel secure from 
any sudden burst of its fury. W e  are satisfied that the cou- 
Session was made from fear, under that instinct which proinpts 
us to avoidprasent danger and risk the future. The prisoner 
felt that i t  was necessary to appease the ~ m w d .  

A confession extorted in this way, may, or m y  not, be true. 
But there is no guaranty of its truth, and by the rnles of evi- 
dence, it is inadmissible. 

This case fwnishes an apt illustration of the wisdom of the 
rule. If such evidence was received, crowds would alwa s P assemble when there was a charge of the commission of a 
horrid crime, in order to extort a confession- The prisoner if 
entitled to a atenire de novo. 

PER CUBILW, Judgment reversed, 

WILLIAU H. DAVIS v. R. HL. BAMSEY. 

Where it was shown that a road had been opened by the award of a church, 
upon a controversy between two of its members, fop. which the applicant 
for the road was to pay the owner of the land a price in money, and: 
that such applicant had used the said road, as of right, for more than twenty 
years, it was Zeld that it was prima facie but a private road, and that a 
long and general usage of it by the public, in the absence of any evidence 
of a proceeding in Court to lay it out, or appoint overseers on it, is not suf- 
ficient to give it the character of a public road. 
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TIXIS was a petition to discontinue a road, tried before 
CALDWELL, J., at  the Fall Term, 1857, of Pasquotank Superior 
Court. 

Tlie petitioner sho~ved that there was a cross-road in the 
said connty, leading from the Griffin Swamp road to the Lee 
slip. and connecting the two, which was wholly upon the 
land3 ol the petitioner, except two or three hundred yards, 
and for about that distance the road formed a line between 
the land of the petitioner and the defendant. 

The petitioner showed by J o h z  C~.crtwiight, B. Cartwrighf 
and Ellicrnz Blount, that they were farmers and lived upon 
their frwins, which were sit~mted near the eastern extremity 
of the said road ; that they selclom, or never, used the road, 
mi l  never to go  to any public place, r d l  or landing, but 
only to look at Mr. Davis' crops in crop season ; that they 
liad no \~%ll or desire to have the said road kept open ; that 
it was of no convenience to them. 

JZmo7~i C~lrtw~igJlt stated, that he once knew an overseer 
to work on the road. 

Cy Androse JTlbZZowelZ, the petitioner showed that he (wit- 
ness) lived at tile emtern extremity cf the said road, and 
nearer t@ that terminns than any other pcrson except the de- 
fendant ; that he had been living upon and cultivating a farm 
there for several years ; that said roaci was of no convenieilce 
to hiin ; that he used the road occasionally to pass to church ; 
that the disfmce saved to him in going to church by this 
road, was bnt little-scarcely any. All the witnesses stated, 
tllat if a person at the east end of the road, wished to go to 
to the west and back, the distance saved in the two transits 
woalcl be from two to three miles. Time witnesses fnrtlier 
stated, that they did not believe the public interest required 
the road to be kept open. They stated the road hadbeen 
used as a public road for twenty years or more. 

Jt'iles Uut~is, for the plaintiff, stated that he had known the 
road for more than twenty years; that i t  was opened in 1833 
or 1834, and had been, as he believed, during all the time 
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since, used as a public road by every person desiring to use 
the same. 

Edwin B e d ,  for the plaintiff, stated that he lived witlii~r 
two miles of the road ; that he had lived nearer and nsed i t  
for inere neighborhood travel, but i t  was of no convenience 
to him. 

lPilZiam Hidey ,  for the plaintiff, had been plaintiff's over- 
seer for several years up to 1556 ; also for plaintiE7s father 
upon the same, for several years previous to 1852, the time of 
his death, and that the road was very little used. By several 
of these witnesses, the petitioner showed that when this road 
was opened, and for many gears thereafter, Benjamin Charles 
owned and occupied a farm situated on the south side of said 
road, and near half-way from the termini of the same, and 
&.at at the eastern end, Joseph White owned and occupied 
s farm lying on the south side of the road, and Jas. Palmer, 
one on the opposite side ; that all three of these farms lay 
immediately on the said road, and that i t  was of mnch ser- 
vice and o~nveniance to these three proprietors while they 
resided there, %at that they had all solcl and moved 0% and 
their farms are ,nmv owned by the plaintiff; that there is now 
no person or proprietor of land residing on this road, except 
the defendant, at the we& end on the Griffin Swamp road. 

All these witnesses h t i f i ed  that i t  would save the petition- 
er much expense in keeping up fences ; that he had now to 
keep up near two miles of fewing, which would, by stopping 
ap this road, be dispensed mit;El.; that a11 kinds of timber were 
gettin~g scarce in that neigkrbmliood. 

The witnesses further stated, ohrat &e defendant's residence 
had for twenty, or twentyfive years been a location for a 
physiciaa, and that persons li-~ing at  the east end of the road, 
or in sound neck, a neighborhoed at h e  east end, going for 
a physician, would be saved three or four miles by this roacl ; 
tjlat the people in sound neck, ~ In i ch  was a large neighbor- 
b a d ,  used this road, either in going f0r a physician or in vis- 
iting at  the west a d .  

TJwre was s o  r.e.wrd-evidence that the roacl had ever been 
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laid out by authority of the County Court, or that an overseer 
had ever been appointed on the same. 

Doctors PPiemonf and Speed were examined fer fhe defend- 
ant. They stated that they lived in Elieabeth City, twelve 
miles from the road ; that they used the same in visiting pa- 
tients at the east end of the road, and when having patients 
at tile Harvey place, on Pasqnotank river, and at Dry Ridge. 
They preferred this road in going to and from these places, 
because i t  was nearer a d  'better than the other. 

1Zev. X r .  Kefinedy, witness for the defendant, living in 
zlizabeth City, ~ s t a t d  that in fulfilling his appointments to 
preach in tlhis locality he travelled the road in qnestion, 
rather t h 1 3  the other, because he believed it to be the? nearwt 
and the k t .  

J&r. I~aringtofi, for the same, stated, that he is a bntcher, 
living in Elizabeth City, and that he always drove cattle, pur- 
chased in the east end and sound n e ~ k  along this road, and 
thinks it nearest and best. 

They showed that closing of the road would materially in- 
jure the value of defendant's lands as a location for a physi- 
cian. 
bZr. Coppersmith, for the defendant, stated that he mas 

present when the road was made, and helped to make it ; that 
it passed through the Land of one Benjamin Charles, which 
had formerly belonged to one Thonias Pool ; that he heard 
Charles say at the time the road was being made, that i t  was 
made for Dr. Ralnsey ; that the churoh had compelled Pool 
to give Dr. Ramsey a road, for which he was to pay seventy- 
five dollars, ancl the road was always called Ramsey's road. 

The defendant also produced the records of the church, by 
which it appeared that Pool had been required to give Ram- 
sey a road c4n the site of the road in question. 

I t  was insisted by the defendant that this was not a public 
mad, b u t s  private one, the purchase of which he had obtain- 
ed through the instrumentality of the church, of which he 
and R former owner of the land were fellow members, and far 
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which he had paid, and that being private property, the 
Conrt had no right to take i t  away from them. 

But his Honor held that i t  was a public road, and being of 
opinion that i t  was not beneficial to the public, adjudged that 
i t  should be discontinued. 

From which judgment the defendant appealed to this Court. 

Smith, for plaintiff. 
Jordan and ReatW, for defendant. 

PEARSOX, J. What constitutes a " public road" is a ques- 
tion of law. His Honor, instead of stating the facts, upon which 
he came to the conclusion that the road, in controversy, was 
a public road, has set forth all the evidesace; which presents 
this question : taking all to be true, is this a public road 'l 
W e  are of opinion that i t  is not. 

Many witnesses say that it has been used as a public road 
more than twenty years, but when their testimony is scruti- 
nised, i t  amounts only to this : during all of that time the 
road has been open, and every person took the liberty of tm- 
yelling over i t  who chose to do so. Such is the case with 
every private road in the couhtry, so long as i t  remains open. 
One witness, Benoni Ca~twright, stated that " he once knew 
an overseer tp work on said road," but the case states "there 
was no record evidence that the road had ever been laid out 
by  authority of the County Court, or that an overseer had 
ever been appointed on the same." W e  do not decide 
that these facts are necessary to constitute a pnblic road, al- 
though, under the provisions of our statutes, i t  is diEcult to 
see how there can be a public road in our State without them, 
when i t  has been open any length of time ; but x-e think the 
absence of these facts has a strong bearing upon the present 
enquiry, and tends to explain the evidence. It certainly calls 
for an explanation of the testimony of Benoni Cartwright. 
Did be mean the overseer of some adjoining proprietor, or an 
overseer appointed by Court, with hands duly assigned to 
him ? If the former, i t  amounts to nothing ; if the latter, it 
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is singular that there is no entry to that effect on the record, 
and that i t  was only done on one occasion. 

But the whole matter is f ~ d l y  explained by  the evidence 
offered by the defendant. In 1833, the road mas opened for 
the defendant by one Pool, who was required by the church 
" to give Dr. Ramsey a road," and did so at  the cost of seventy- 
five dollars. After this the defendant continually claimed and 
nsed the road as a; right, and not as a mere favor, and t l ~ e  road 
being in this way opened, and kept open, has been nsed by 
every one who saw proper to travel it. 

The commencement of the easement being thus S ~ ~ O W I I ,  

precludes the idea of its being a public road. 
The order of the Court below will be reversed, and the pro- 

ceeding dismissed a t  the eost of the petitioner. 

PEE CUEIAM, Judgment reversed. 

WILLIAM G. POOL v. MAJOR EVERTOY. 

If a husband and wife live apart, and one having notice that the husband does 
not hold himsrlf liable for debts of the wife's contracting, trusts her for neces- 
saries, he cannot recover for them against the husband, without showing that 
the wife had good cause for the separation. 

THIS was an action of AesrrXPsrT, brought before a justice of 
tlle peace, and by appeal taken to the Superior Court of Pas- 
quotank, where i t  was tried before DICK, J., at  last Ball Tcrin. 

The plaintiif was a physician and declared for professional 
services rendered to the wife of the defendant while she was 
living apart from him ; he living in the country on his f a m ,  
and she in Elizabeth City. The defendant had given public 
notice, by advertisement in the town and vicinity, that 1~ 
would not be liable for the debts of his wife, and the plaintiff 
was aware of snch notice having been given a t  the time the 
service was rendered. Mrs. Everton had filed a petition for 
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aclivorce, in thesuperior Court of Pasquotank, and on its return 
l ~ a d  moved for an allowance, pendente Zite, wkich, on an ay- 
peal to the Supreme Court, (ante 202,) was rcfnsed her, on 
accounk of the insufficiency of the allegations. This applica- 
tion mas pending at the time this suit was Ilrooght. 

The foregoing facts were stated as a case agreed between 
the parties, and snbmitted for the judgment of the Court. It 
was agreed that if the plaintiff was entitled to recover at  all, 
the judgment should be for $15. 

IFis Honor, upon consideration of the case, mas of opinion 
that the plaintiff was entitled to recover; from which the 
defendant appealed. 

KO conriseI' appeared for the plaintiff in this Court. 
lleath, for the deefeadant. 

Pemsos,  8. According to the comrncm law, the legal ex- 
istmee. of the wife is merged in that of the husband, so that 
she is incapable of making a contract, wherehy to bind either 
herself or her husband. Sbe may, however, as his agent, 
make a contract that will he valid as to him, and an agency 
may be constitnted either by express authoritp w by impli- 
cation, ill respect to such nwtters as are usund'Iy confided to 
the wife. 
nit this implication d agency can only be made while the 

parties continue to live together. If they separate, and live 
apart, the idea of an implied agency is out of the question. 
The effect of the notice (snch as mas given in  this case) is 
xerely to inform the public of the fact of the separation which 
operates as a revocation of any implied agency that existed 
while they lived together. 

If a wife leaves the " bed and board" of the hnsband with- 
nut good cause, so far from his being liable for any contract 
she may make, even in respect to the food, clothing, or shel- 
ter necessary for her existence, lie is entitled to an action and 
may recover damage6 against any person who acliniinisters to 
her wants and supplies her with necmsaies ; Bmih w. Arm- 
stead; 10 Ire. Rep. 630. 
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This rule of the common law, which may seem harsh, is 
based upon the ground that it is wrong to harbor the wife by 
doing any act which will make i t  more easy for her to con- 
tinue in the vioIation of her conjugal duties. 

If a wife has good cause for separating and refusing to l i re  
with her husband, he is bonnd to pay for necessaries furnish- 
ed to her which are suitable to their condition and habits in 
life. To create this liability, the law implies a request on his 
part, and the implication is made eD necessitate, to prevent 
the wife from starving: on the same principle that the con- 
tract of a lunatic, under certain circumstances, is supported. 
BicAardson v. Strong, 13 Ire. Rep. 106. L41though in the 
case of the husband, this implication may be against the truth, 
yet, i t  is sustained by the maxim that " no one shall take ad- 
vantage of his own wrong ;" ElifidZy v. Westmeath, 13  E. C. 
L. Rep. 141 ; 14 ibid. 18S,11 John. Rep. 281. To make the 
principles applicable, the husband must be put in the wrong. 
I t  follows that any one who furnishes the wife with neces- 
saries while she is living apart from her husband, &xhs t h  
responsibility. If he is able to prore that the wife Bad good 
cause for the separation, he will recover the value of the 
articles furnished, or of the labor done. If not able to make 
such proof, he is exposed to the action of' the husband. Few 
persons are willing to take this responsibility, and in order to 
provide for the wife, until the qnestion, whether she had good 
cause for separation, can be decided, our statutes allow aK- 
mony pending the snit for a divorce, upon her own allega- 
tions, provided they are snfficient, if trae, and she makes offib 
davit to the truth thereof in the mode required. 

In our case there was no evidence tending to show thak the 
wife had good cause for separation, but his Honor was .sf 
opinion with the plaintiff. There is error, as the Edcts were 
agreed on. The case s l~o~ild have been put in sneh a shape 
as to make the decision of the point of law end tlle litigation. 
I n  the manner presented we can only direct a venire de novo. 

PER CURIAM, Judgment reversed. 
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A wharfinger has a double remedy for his wharfage, i. e., a lien on the 
article and a personal lien or claim on the owner. If ihe owner of the 
article sells it, and gives notice to the wharfinger of such sale, on tendenng 
the wharfage then due, he is discharged from liability for future wharfcage. 

Such notice may be given either verbally or by .a delizwy order. 

ACTION O~ASSUMPSIT, tried before PERSON, J., at a special term 
(January, 1858) of New-Hanover Superior Court. 

Mr. Amringe, a broker, testified, that in the month of 
February, 1853, acting in the character of an agent for the 
plaintiffs, he sold to the defendant 1500 barrels of rosin, then 
lying at the plaintiffs' wharf, in tlie town of Wilmington, and 
that  the rosin was to remain at their wharf for ten days, f i w  
of wharfage, and after that time at the rate of one cent per 
barrel per week for tlie first week, and a half a cent per week 
afterwards. In this transaction the defendant requested that 
the came of the purchaser might not be disclosed. In  a day 
or two the defendant paid the witness the price of the rosin, 

1110W11 t0 which lie paid to the plaintiffs without making 1- 
them tlie name of the purchaser. 

Sometime in DIarclr, ensuing, the witness sold the rosin for 
the defendant to A. H. Van Piokelin, and in the name of the 
defendant he tendered to the plaintiffs the vharft~lge d ~ l e  up 
to the time of this second sale, to which the plaintiff' T\Tooster 
~.cplied, that he slionld have nothing to do with Van Bolielin, 
bnt should look to defendant for the wliarfage, whom he knew 
all tlie time to be the pnrcl~aser. 

The rosin remained at plaintiffs' wliarf until October fol- 
!owing, when it was removed, and this suit mas brought to 
recover the whole wharfage. 

The Court charged tho jury, upon this evidence, that the 
plaintiff was entitled to recover ; defendant excepted. 

Verdict for the plaintiffs. Judgment and appeal. 

W. A. TE4gl~t ,  for tlie plaintiffs. 
S'tmnge, for the defendant. 
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P m x s o ~ ,  J. The question is somewhat coinplicated b?- 
tlie fact, that the plaintiff was the owner of the wharf, and 
also of the rosin. Divest it of that circumstance, and it is a 
plain one. A wharfinger has a double remedy for his wharf- 
age : a lien on the article, and a " personal lien" or claim on 
the owtier. If the owner sells ancl a de l i~erg  order" is hand- 
ed to the wharfinger, with a tender of the wl~ai-fage, there is 
no further claim on the vendol; and the personal lien attaches 
to the vendee, on the ground that the wharfinger is no longer 
liable to tlie vendor for the safe-keeping of the article, ancl of 
course, has no f ~ ~ r t h e r  claim on hiin, but the ~vharfinger's lia- 
bility and his corresponding claim pass over to the vendee. 
This must be so, otherwise the sale of the article xould be 
clogged by imposing on vendors the necessity of wquiring 
from the vendee, in every instance, an indeinnity against the 
liability for future wharfage, because i t  would no longer bc 
in his power to remove the article, or to compel the vendee 
to do so. In other words, as soon as the vendor's connection 
with the article is terminated, and the ~7harfinger has due 
notice thereof, his liability also ceases, and it is not in the 
power of the wharfinger to hold llirn at his mercy. I11 Barry  
v. Longman, 12 A. and E. 642, (40 E. 6. L. Rep. 144,) s u d ~  
is assumed to be the law, ancl the question made a7ss, wheth- 
or i t  was inclispensablc tliat a L C  deli!-ery order" shonld be 
handed to the wharfinger, or wliether i t  was sufficient togire 
hiin verbal notice of the sale. It was held that such notice is 
sufficient to put an end to his claim or "personal lien" (as i t  
is therein expressed,)   gain st the vendor; on the ground that 
sue11 notice has tile same effect as a delircry order to put an 
end to his liability to the vendor for the safe-keeping of tlie 
article. 

If the vendor, as a part of the agreement of sale, assnrnes 
to the venclee that lie will pay the wharfage ful., say, ten days 
after the sale, it is clear tliat this private an.angenient in no 
way aff'ects the rights of the wharfinger, being a matter in 
wl~ich he has no concern. 

I n  our case the plaintiff, as vendol:, by his agent the broker, 
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assumes, as part of the agreement of sale, to relieve the ven- 
dee from x~harfage for ten d y s ,  or, which is the same thing, 
bcing also tlie wharfinger, he agrees to make no charge for 
that time ; " the rosin to remain after the expiration of that 
time at  he customary rates," we are nnslble to see any ground 
upon wilic!? the accident that the plaintiff mas both vendor 
:ind wharfinger, can take the case out of the general rule 
stated above. His liability, as wharfinger, to the defendant, 
terminated when he was notified of the sale to Van Bokelin, 
and there is no principle upon which he can be allowed to 
elect to hold defendant liable after his connection with tlie 
rosin was at  an end and he had no longer the power to re- 
move it. 

PER CURIAX, Judgment reversed. 

THO3186 W. HENDRICKSOX v. JOHN A. ANDERSON. 

PVhcre an werseer employed upon a special contract for a year, mas turned 
off by his employer during the year, in a suit upon thc contract in which 
the plaintiffsought to recover the entire sum stipulated, it was Held that 
proof, that the everseer had engaged in other employment during the resi- 
clue of tbe yew fw wliicll he received wages, was admissible in diminn- 
tion of damages. 

Whetl~er tlje nnsconduct complained of by an employer against an overseer, 
was a suficicnt ground for discharging him, is a matter to bc determined by 
the Courr. 

ACTION of ASSUMPSIT, tried hefoie DICK, Judge, at the last 
Spring Term of IIertford Superior Court. 

The plaintiff proved an agreement that he s b d d  serve the 
defendant, in tile character of overseer and maDager of his 
slaves, for the year 1856, asd an agreenaent on the part of 
the def'endant to pay him $160. I t  was ako proved, that he 
was in defendant's servicc u l ~  to 10th of September, in that 
war ,  wl~en he was discharged upon the aliJegation of miscm- 
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duct, and the defendant refused t s  hold hirnself bound to.pay 
wages thereafter. 

For the purpose of proving misconduct, the defendant in- 
troduced evidence tending to show that tlie plaintiff was often 
absent from the farm ; that he rode the farm horses at night 
on patrol duty ; tliat he gave parties to conipanies assernbled 
at  his sleeping apartment, which were kept up till midnight, 
where excessive drinking was indulged in, in which 11e partici- 
pated to the extent of intoxication7 to the annoyance of the 
family residing in the dwelling-honse clme by ; tliat the stock 
lwxune poor, and tliat the farm exliibited evidence of neglect 
and inattention. Upon this evidence, tile courlsel for tlle de- 
fendant asked tlie Court to tell the jury, that the facts estab- 
lislied by the evidence, amounted to such negligence and 
~riiscondnct as in law to authorise the defe~dant  to discliarge 
the plaintiff, and that consequently he liacl no right to recov- 
cr for the time elapsing after sncli discliarge. The Court 
I-efused to charge in so many words, as requested by the 
counsel, but clial-ged them as is set forth below. 

For the purpose of mitigating the datnages claimed, the 
defendant offored to prove, that shortly after tlie plaintiff's 
discharge he set in as an overseer with another employer, and 
remained in that capacity at a compensation of twelve dollars 
and a half per n~orith for the residue of the gear. Which 
evidence mas objected to by tlie plaintiff aud excluded by the 
Caui~t, Defendant excepted. 

Tkis Honor charged the july, "that if the defenclant did 
the acts alleged, and was negligent arid inattentive as insisted 
by the defendant, he certainly had a right to disclialge ldm. 
If, however, they believed the facts to be otliermise, the plain- 
tiff was entitled to recover; and this being a special contract, 
the measure of his damap would be the residue of tlic 
amount stipulated to be paid, and i t  was not material whetlicr 
the plaintiff fonud emplopen t  elsewhere after his discliarge 
and was paid therefor." Defendant again excepted. 

Verdict for the plaintiff for the wages during the rernain- 
der of the year Judgment and appeal. 
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-- for plaintiff, 
12a~nes, for defendant. 

BU~LE, J. This mas an action of ass~nnpsit upon a special 
contract, the t e r m  of m11ich ~rere ,  that tlie plaintiff was toserre - 
tlie defendant for one year in the capacity of an overseer, and 
for his services, as sncli, tlie clefenc1an.t; agreed to pay him orlr 
Izundred and fifty dollars. Tlle plaintif? alleged and pro\xd 
liis readiness and ability to perform liis part of the contract. 
and that he wad prevented from doing so by the act of tlie 
defendant. 

The defense set up, and proposed to be proved by the tle- 
fendant was, that the plaintiff bad so misconducted hin~sell' 
while in his service, that be was jnstified in discharging liim. 

Upon the testimony ofkred on tliis point, the counsel for 
tlie defendant asked the Conrt to instruct the jmy, that thc 
facts, if believed, constitnted in law a good cause fur turning 
the plaiatifi' ofl, and thus preventing hiin froin fillfilling his 
engagement. The co~lnsel was nndoubtedly entitled to this 
instruction, if the testimony was saficierit to support it, and 
tlic wfilsal of the Court to give it, wonld liavc entitled tlic 
tlefkndant to auew trial, unless the error bad been cowected 1))- 
n proper finding of the jurj .  T l ~ e  case stated iu the bill of ex- 
ceptions, leaves ns in sonie dsnbt, whether tlie presiding Judge 
did not give the instruction snbstantially prayed. h t  wh 
will not prlt onr decision upon this objection, as there is nn-  
other upon wllich tlie defendant is clearly entitled to a wtilt,c 
4/e noco. 

The bill of esceptions sets fortli that, fur tlie purpose of 
~etiucing tlie damage., tlie defendant ogered to prcve that 
after the p1ainti:E had been cliscliarged from his service, he 
s ~ ) ~ ~ g l i t  and obtained emp!ogmcnt in the same neigliborllood 
f i ~ r  the residue of the year, for which he \.;as paid wages at n 
certain mtc. Tllis testiniony was objected to by the plainti8 
;mcl rejected by the Court, and for this the defendant except- 
ed ; and we tliink that tlie exception was well taken. 

The action is brought for a breach: by tlie defendant, of a 
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flpecial contract, whereby tlie plaintiff was prevented from 
performing a stipulated service, and tlius entitling himself to 
a certain amount of compensation. I t  is not and cannot be 
assutnpsit on the commoii count for work and labor during 
the year, because the work and Ir,bo., was iiot done ; on the 
contrary, tlie gmvarizen of the complaint is, that tlie ~t.rongtb1 
conduct of the defendant preve~ltecl the plai~itiff from corn- 
pleting the work and labor for which he had stipulatecl. I t  
was necessary for him to aver and prove his readiness and 
ability to perform his part of the contrnct in order to entitle 
himself to sustain his action at all ; and that being clone, the 
question necessarily arises, what is the ail~o~liii of the dam- 
ases which he ought to be allowed to recover? The p o p e r  
answer would seem to be the amount wliiclr he has actually 
sustained in consequence of the defenclant's d e h ~ ~ l t .  I t  woulcl 
seem to be a dictate of reason that if one party lo a contract 
1,e injnrecl by the breach of it by the other, lie o~lglit to be 
put into the same condition as if the contract had been  full^ 
performed on both sides. I l e  certainly ought not to be a 
loser by tlie fzult of the other; nor can he be a gainer with- 
out introdncing into a broken cont~act the idea of something 
like vindictire damages. The Lrno rule then is, to give 
him neither inorc nor lees tlian t l ~ e  clan~ages which he has 
actually sustained, acd so we find tile authorities to be ; thus 
i n  the case of Coslignn v. The  ~?Iol~a.v;X: a d  L 3 ~ ~ c Z ~ o ~ ~  R i v u  
Rail B o a d  Conl_pcmy, 2 Denio Rep. 609, to which we arc 
referreel by the defendant's connsel, the folloving propositions 
are laid down by tlie Court : wl~cre one contracts to employ 
;r~iother for a certain time at B specihecl compensation, and 
tliscliarges him n-ithout cen:.e Lefora the expiration of the 
time, he is, in general, bound to pa;. ~11:: f d l  amomit of yages 
for the  hole time. 

Ijnt, in a suit for the stipulated coiillw~saiim, the defend- 
ant may show, in diminntion of clcmage;, clmi: aftel- tlie plain- 
tiff had been clisinissecl, lie had engaged i n  otlier lucrative 
I,usiness. This, however, must be proved by the defendant, 
and must not be presumed. The same principle will be found 
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in other cases to which the counsel for the defendant has re- 
ferred ; Shannon v. Cornstock, 21 Wend. Rep. 457 ; Vexte.~ v. 
XcBne, 24 Wend. Rep. 304. See also 2 Greenl. Ev., see. 261; 
Abbot on Shipping, 442, 443. According to these authori- 
ties, which are founded, as we think, on reason, the testimony 
~ f fe red  by the defendant, for the purpose of reducing the 
damages claimed by the plaintiff, ought to Inave been receiv- 
ed, and for the error of the Conrt in rejecting them, there 
must be a venhe ch mco. 

PEE CUEIAM, Judgllnent reversed. 

STATE v. EDWIX EVANS et aZ. 

The allegation of i7ze want of u license, in a bill of indictment, for selling and 
cielivering spirituous liquor to a slave, must be proved on the part of' the 
State. 

{The case State v. TIToodTy, 2 Jones' Rep. 206, cited and approved, and t h  
case disting~iished from State v. itiorrison, 3 Dev. Rep. 209.) 

INDICT~~EKT for selling spirituous liquor to a slave, tried be- 
fore DICK, J., at the last Spring Term of Chowan Superior 
Court. 

The indictment contained two counts ; the first for selling 
and delivering spirituous liquor to the slave, a l ~ d  the seconci. 
for delivering it, as agent, to the same slave, in each of which 
i t  was arerred that the defendants were not t l ~ e  owners of the 
slave in question, and that they had no order from the owner, 
or from any other person having the nlanagement of the slave, 
for the delivery or gift to him. 

On the trial, it was contended on bellalf of the defe-ndants, 
that i t  devolved on the Ststc to show that the defendants had 
no order or other written permission from the owner or man- 
ager to furnish spirituous liquor to the slave described in tlte 
bill. But his Honor held otherwisc, and so charged the jnry- 
Defendants excepted. 

Verdict and judgment for the State. Appeal. 
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Attomey Genev~al, for the State. 
Heath, for the Defendants. 

BATTLE, J. The indictment, in both of its counts, nega- 
tives the fact, that the spirituous liquor alleged to liave been 
sold and delivered, or delivered as a gift to tlie slave, was 
for the owner or employer, or, by the order of tlie owner or of 
any person having t l ~  ~nzriagernent of the said slave. This 
mas proper, as was expressly decided in tlie case of the State 
Y. BilZe~,  7 Ire. Rep. 275, where the subject is fully discussed 
and explained. Such being tlie case, we cannot perceive any 
suf f iek t  reason why the averment, tliough a negative one, 
sliould not be proved on the part of the State. I t  is unques- 
tionably the general ~ d e ,  that every fact neceseary to consti- 
tute a substantial offense, inust be charged in tlie indictment. 
and proved on the trial by tlle State. The case of State r. 
SP700dZy, 2 Jon%' Zep. 276, n-hich was fnlly argued by coun- 
sel, and maturely considered by the Court, clearly recogriises 
this rule as founded alike on yeason and antliority. I t  is true, 
there is an exception, or rather an apparent exception, to tile 
rule, arising from necessity, or that great difficulty in yrocnr- 
ing the proof, which amounts practically to such necessity, 
or in  other words, where the prosecutor could not well show 
the negative, and where the 4efendant could easily sbow the 
affirnlative. The case of the 8tate r. dlowison, 3 Dev. Rep. 
299, may be cited as one coming ~ i t h i n  the exception. There, 
upon an  indictment against a person for retailing spirituous 
liquor by the small measure, without a license, i t  was held 
that the prosecutor isot ,pr&luce proof of a want of 
license, but the license must be shown by the defendant in 
his defense, and that the ~zbse-lice of such proof on his part. 
was evidence that lie had no license. The Court, in com- 
menting upon that cam, in tlle Stnte v. TtroodZy, said that it 
i r ~ ~ p d  no hardship upon the defendant to require him to 
proclnce his license, which was a written docnment, and which 
his interest, as well as his duty, required him to keep as a 
justification for acts which he might do every day, and many 
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ijl a bill of i c ~ i s t m e ~ i t  mder  71  ch., 7 sc:. of Rev. Code, mlwre it is charged 
tliat a nlill-ci~~ner " (!id kccp in his mill a h!se toll-die!i, for the purpose oi 
c>s:lcti~i;< inore toll than by law hc! of l.ig!!t 011g1it to do," and that "by 

i OIlXI'?. 

ildii. 'l'!i:it tile m-ordsfuls~ tdl-r7i:ii~ as uscd in  Ihc statute, n ~ a n  a toll-dish 
~~~t~as~ii.i:.lfi more than onc-ciglrtll of n 1:alf bn;hel, 

i t ? .  'I'!iilt it was not nccis?a.y io aver thc ::apacity ofthe toll-dish charger1 
to  bc n , f d ~ c  one. 

ifilil . f i , ~ f I z w ,  That it oilgl~t to Lie awrrcd in t!~c bill, that tlie mill was one 
u,cc.d for griiding mhcnt a i d  corn ; but wlic.11 it was charged that it was a 

:~lill wllcre n t ~ l s e  toll-dish was nscd to exact morc toll than was lawful: 

2 I Iri3 wa:; nn  indictment cg,zinst the owner of a public lnill 
f ~ r  keeping a false toll-dish, tried before DICK, Judge, at the 
last Spring Term of Perquimons Snperior Court. 

The indictment, in its material parts, was as follows : 
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"State of North Carolina, Perqnimons County. 
;"J?he jurors for tllc State, npon their oath, prescnt, that 

WiIso11 Perry, James Davis and Arnbrose N~rudin, late &c., 
in  the co~uity ckc., on 1st d a j  of Jni~nary, 1857, and from 
tliat time since &c., have been tho orners  of a certain pnblic 
steam-mill in  the said county; and the j~lrors aforesaid, do 
further present, that 'the sitid %Ison Perry, Qc., owners of 
t t ~ c  said pnblic steam-mill as aforesaid, did, 011 the first day 
of Augnst, A. D. 185'7, arid on divcrs otllcr days, Loth before 
and since, keep in their said mill, a false and fraudulent toll- 
dish, for the purpose d esncting more toll from the gootl. 
citizens of the Stale, t lml by l n ~ ,  t h y ,  of right, ought to do, 
and that they, the said IVilson Pcrry, &c., haw,  by iueans oi 
the said f i h e  and i'r:trtddcnt toll-dish, cxactecl unlawful to:l 
of manr of the good citizens of thc State, contrary to the 
foml crf the s t a t~ t e ,  ilr such C ~ C  ~nndc  and providcd, and 
against the peacc and ilig~liiy of the State." 

Tlie act of Ae~embl~j-, wider wllicli tho defendants Kcre in- 
dicted, lterised Code, chap. $1, suctions 6 :md 7, is ns follows : 

See. 6. " All millers of puLlic mills s1d1 grind according to 
tarn, and slial! well and snfiicicntlj. g'inrl the gmin brought 
to their niills, if the water will permit, nud sllall take no mwe  
toll for grinding than one-eighth part of the i~idian corn and 
whcat, and oue f ~ ~ i e c i ~ t h  part for chopp;ng grain of any 
kind, an& every miller and l i c e p ~  of a mill, malting default 
therein, s!:dl, for each of%rm, ikfcit  and pay 5 r e  dollars to 
the party injured." 

See. 7. '' ill1 n~illers GI~RII keep i n  tlicir n~ills the following 
measures, ii:~mel~-, a half b:ls!lcl alld peck of full measure, 
and also proper toll-disllcs for each mcasnre ; and cvery own- 
er by hin~selt', scrrant 01- si:lre, liecping any mill, who shall 
keep any Ihlac toll-c?i,hes contmry to thc truo inicnt and 
meaning of this cha~,ter,  s l d 1  bo dcernecl to be gnilty of a 
misdcin eanor." 

CASE SENT U P  BY 1118 IIOXOR. 

fi I t  'ims provccl on the part. of the State, 
ants owned a steam-mill in the county of 

3 
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months or more preceding the finding of this bill, constrncted 
for the sawing of lumber, and grinding grain for toll, and as 
such, was kept and used by them; that there mere kept in 
the rnill a half bnsllel measme, and IIO peck measure, anti 
also measures containing 1-6 and 1-7 of a half bnshel, anti 
these two latter were nscd for irieasnring and t:~kiilg to11 from 
the grain brought there by custcmcrs for grinding ; that tlle 
measures contained respec t idy  wliat they purported to con- 
tain in quantity; that the dcfelidants, on divers clays before 
the iinding of tlie bill, and ~vilIiia six months pi.ece~ling, took 
from their custonlers, a-, toll, one-~cventll of the corn and one- 
sixth of the w l m t  gronnd nt their inill ; that this rate of toll 
was tlie estahlislicd and known usage of the mill, and \\-as 
known to all tllose wlio cawiecl t l w e  their grain for grincling, 
and that tlie toll-dishes were collstr~zcted to contai~l respec- 
tively the one-seventh wiJ tlla one-sixth of a lialf bushel, and 
did contain illat full measru-e." 

The Court cllal.gec1 the j u q ,  that if they believed the f'acct 
to be as above stated, the dcfe~dnl t s  were gnilly. Dcfend- 
ants excepted. 

Verdict for the State. Jnclgmcnt and appcal. 

Attomey General, for the State. 
Smith and J O T L ~ ,  for defend ants. 

PEAR~OX, J. It is indictable at com111011 law to clicat by 
means of false weight, or false measnre ; bnt wlien more t l ~ a ~ i  
the proper amount is openly exacted, and is subinittecl to L\- 
the opposik pnrty ~ v i h  a la~owlccl~ge of tile fact, there i a  no  
fraud, which is a neceszarp ingrcclient to conctitute the offense. 
In respect to owners of pnblic nlills, in eddition to this lialili- 
ty at common Inxi-, the statute i~?lposc, a l;enalty for the mere 
act of taking more than one-eighth part as toll for grincling 
corn and wlleat, without reference to the question of fraud, 
,Rev. Code, ch. 71, see. 6. And by the Tthsection, the on-ner 
is rnade liable to indictment for keeping in the mill " a falsu 
toll-dish contrary to the true intent and meaning of this chap- 
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tcr." The defendants arc indickcI nncle~ the 7th section, and 
the first question is, does the proof rnalcc out tllc offense a 
T h y  kept in  t!leir mill two toll-dishes, one containing a 
sevcntll, and the other a sixill, of a half Lnslxl. Got it is in- 
sisted these mere not false toil-dishes, for they contain the 
measure 'VTL~CIL they purport to hold, and to make them false, 
i t  is necessary they shonld contain more or less tlian they p1i1'- 
port. W e  adrnitthat such is tlre ordinary lnenning of the wort1 
'(false" as applied to a imeasnrc, bxt we are sntlsiied such is not 
the sense in ~riiich it is used in [he statute. The words "con- 
trary to the true interat nncl nrenning of this chapter," arc. 
added to the words '( false toll-dish," in order to espluin the 
sense in whiclr the word is nsed. According to the statute. 
the proper toll is one eighth ; the proper toll-dish is n 1neasnr.c 
containing one-eighth ; alicl a fa lse  toll-disll, as contra clistin- 
gnishecl from a p ~ o p t ~  one, is a incxsnre ~vliicll purports to he 
a toll-dish, and is used as such, but contains inore than " one- 
eigi~th." I11 tllis sensc, the defendants kept in their mill n 
iklse toll-dish. 

The defendants' counsel moved in arrest of judgment for 
two supposed defects in the bill of indictment. The drafts- 
man coufouncled, to some extent, the common law ofyense of 
cheating by a false measure, the penal offense under the 6th 
aection of the statutc for taking nillswful toll, and tlle indict- 
able offense under the 7th section of Beeping a false toll-dish: 
but b.y rejecting a part as snrplusagc~ and by aid of the stat- 
ute, Eev. Code, chap. 36, scc. 14, we think '' sufficient matter 
apl~sars to enable the Court to proceed to judgment." Set 
State, v. Boon, 4 Jones' Rep. 463. A. bill woulcl be good i l k  

this form : The jurors 'kc., present, tllat A I3 on the first dav 
of January, A. Y. 1557, and from that day kc.,  was, and hxs 
been, the owner of a certairi p~rblic mill, situate in the said 
county, for th6 yuiyose  of p i n d l q  vihcat and corn for toll. 
and that on the 1st day of A u y ~ ~ s t ,  A. D. 1857, and on divers 
other days 'kc., the said h E, in l ~ i s  mill aforesaid, did keep 
s false toll-dish of the contents of more than one-eighth of" (z 
,'Law 6z~sheZ am? pee76 of full r/zeaszu.e, to wit, o f  the conteiltc 
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of one-sevenfhpnrf of a haw hushel, contlsm:y to the form, $c. 
The first objection taken, that tlie bill does mot allege the 

purpose for wliicll the mill ~ a 8  I I S C ~ ,  wo~11d be fatal, but for 
the f'act, by aftermrds introd~~cing tlie n-orcl toll-dish, in the 
connection that it was used, for the purpose of esactii~g more 
toll than was lamfi~l, i t  docs a p p a r ,  wit11 orclinarj- certainty, 
that i t  was a mill used for the pnisl:.ose of griuiling wheat and 
corn for toll. " Tdiing toll" has a deiinile sense, although it 
is generid; but mlien connected with the fzct, that it was 
taken in a ~niZl; by nieans of a toZ7-c%ii, it beco~ncsl~ariicular, 
and, in the ordinary meaning of the ~t-ord, accessarrly conveys 
the idea of a mill for grinding ~ ~ l i e t l t  arid corn for toll. I t  ie 
true, that other grain, c. g. rye and bnckmheat, are sometimes 
ground ; but i t  is a universal fael, that a mill usecl for grind- 
ing grain at all, is a l m g s  used t9 grind wheat or corn, or 
both. Tt ml~s t  also be observed, that the indictment pursues 
the words of the statute, where there is the same want of pre- 
cision, and the purpose of grinding whcat and corn is taken 
for granted ; and thc regnlntion of toll for grinding is confin- 
ed to those species of pa in .  

The other objection, t h t  the indictment docs not aver the 
contents of tlic false toll-dish, co that the Conrt may know 
that i t  was more than onc-cighth of a half bushel, is untena- 
hie. W e  tllinlc i t  snilicient to aver that it \%-as a fdse toll- 
dish, contrary to the for111 of tho statute. The Conrt lrnows, 
from the statute, that one-cighih is the proper measnrc; so, of 
course, a false toll-dish is one, the contcnts of ~ h i c h  is more 
than one-eighth, and cui 60170 aver under a videlicet that i t  was 
one-seventh, when the averment would be cnstained by proof 
of a measlzre of the  content^ of one-fifth or any other measure 
more than one-eighth ? Cekidce, in this respect, also, tho in- 
dictinent pnysucs the words of the ~tntntc, and if them words 
are sufficient to create an oflenee: they must, as a general mle, 
be snfljcient to charge it; ~ Y t ~ t e  v. Stcwto~z ,  1 Ire. Eep. 424, 
There is no error. 

PER CURIAM, Judgment affirmed. 
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STATE v. FRANCIS NIXON and others. 

An indictment under the statute, Itcv. Code, chapter 71, section 7, against a 
mill-o~mer for Beeping a false toll-dish, is not sustained by proof that hc 
took one-sixth part of cach lrdf busllel of corn with a half gallon toll-dish, 
(that being the true measure of t l ~ c  toll-dish under the act.) 

INL)ICTJ.IENT for Beeping a fz.! \,: toll-dish, tried before DICK, 
J., at the last Spring Tcnn of perqnimons Superior Court. 

Tlic indictrnent is as follow : 
LL Superior Court of Law, Fall Term, 1857. 

': The jnrors fc,r the State, upon tlieil- oath, present, that 
Francis Nixo11, Nathan Winslow, Benjamin Sltinner, Tris- 
t r m ~  E. Sliii~ner, and Edward Ward, late of the saicl county, 
on the first clay of January, in the year of our Lord 1857, and 
on divers other days and times, between that day and t!rc day 
of the taking of this inquisition, at and in tho county afore- 
said, were possessed of, and did ltcep, a certain pnblic mill, 
and do still possess and lieep the saicl puljlic ~nill ,  sitnntc i n  
or new the town of IIertSord, for the p o ~ p s c  of grinding for 
toll, wheat and corn ; and ' r h t  d u ~ i n g  d l  t!le time at'oresaid, 
in the county :ifwemid, tllc said defwclarlts did 11111;~wf~dly 
keep f&c toll-dishes a t  the said ~liill, by whicll fhlse toll- 
dishes, thc good people of tlle saicl Smtc were cornpelled to 
pay, t h ~ n  and tllere, and did pny, then and there, to the said 
defe~itlmts,   no re than lnn'ful toll for the c o x  and \dleiit t l ~ c ~ t  
:tud tliei~e g r '~ ind ,  and illat tllc &:&id deSc~idants did, then and 
tllcrc, n~ll~?n.i'nlly ~.cc.c~i~ c: of tlic good people of the State more 
than l:~\;iul toll, to wit, one-sixth of the corn, then and t i w e  
gronnd, centrary to the fonn of the statntc, ckc." 

~ p - 3 1 ~  the t l d ,  the jrwy x tumed  aspecid verdict, asfdowb: 
'L Tile jnrora, kc . ,  lind that tile clefetidarlts, for more l l ~ l  

two )-cars before the finding of the bill, and up to the finiling, 
wcre lwop~.ietoi-s in pcissession of', and keeping, :md using, ;L 
$team-mill for sawing lulnbcr and grinding gruin in I'crqni- 
rrions co~inty ; that during tllia tiwe. they kept for the use of 
the mill, trvo measures, a Iiall' baashcl, a i d  n peck inensure, 
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and also Iic11t a llalf gallon measure, used for a toll-dish, and 
110 ot l~er  toll-dish either for wheat, corn or chopped grain ; 
that tliese measures Iielcl vliat they purported to contain : 
illat the defenc1:mts tool< from their customers, as toll, one- 
4x t l1  l w t  of corn, and one-eight11 of whcnt, and inensnrecl off 
the toll in their half gallon nleasnre, both from a peck and hdf 
llu~llcl ; that this rate of toll was fully linown and ~mclerstood 
i n  tile coi~nty, and to all tlie customers of the mill ; that this 
rate of' toli has been the estnblisl~.d rate a t  that inill for more 
than six years. 

71Thetllcr upon these facts tlie defendants are guilty, the 
,jury are nnaclrisctl," 8 c .  

Tlie Co~~i ' t ,  being of o1)inion against the State, upon this find- 
ing, gave jnclgnient for the clefendants, from wllich the so& 
riror for the State appealed. 

I'EKRS~X, 9. For the constrnction of the statntc in regarc1 
to ~nills, see S'iriie v. Perry, (ante 252,) decided at this tenn. 

The clefel~dailts are indicted for lieeping a false toll-dish. 
'I'he only nicasnre used for that purpose was a half gallon. 
'I'lli* by ." dry mensnre," is the eighth part of a l~alf  busllel. 
7, I1ic.11 is the incasure of the toll-dish, req~iii.ecl by the statute. 
SO,  the proof does uot sustain the charge. The defenclantv 
are liable to thc p2117ty for taking the sivtli of the corn. 
Ilow they managed to take a sixth by nieans of the half 
pl!on measure, is ]pot st:ttecl ; whether it  was by not strik- 
ing" eren, or heaping the measure and guessing at the in- 
te~tdecl quantity, ches not appear, and we are not at liberty 
to express an opinion as to ml~c t l i c~  thcy are liable at eom- 
won law, 3ITe arc confinecl to t l x  oEeuse charged in the bill 
of indictment. There is no error. 

PXR CC'XISN, Judgrnen t affirmed. 



J U N E  TERM, 1858. 259 

State v. Jacobs. 

STATE v. ASA JACOBS. 

A Judge has not the right to compcl a defendant, in w criminal prosecution, tO 
exhibit llirnqctlf to t l ~ c  i~lspcction of thx Jury, for the purpose of enabling 
thcin to cletermiuc his status as a. free nego. 

THIS was an indictmelit against the defendant as a free 
negro, for carrying arms, tried before MANLY, J., at the last 
Spring Term of Crunswick Superior Court. 

Tlle State offered the ctcfe~ldn~lt to the inspection of the 
jury, that they might see that he was within the prohibited 
degree. Thc clei'enilant objectccl to this measure, but the ob- 
jection was ovcrrnlccl, and the e v i d e ~ e  admitted. Defendant 
esceptcd. Verdict and judgment for the State. Appeal by 
the dcfendant. 

Attnwzey Ge~zeraZ, for the State. 
h'nEe~, fbr the defendant. 

CATTLE, J. Tile case of the Xtnte v. Cl~uvers, (aute 11,) 
clecidecl that the color of the defendant was competent evi- 
dence for the consideration of the jury, upon the question 
wliether lie was n free negro mitl~in the meaning of the 6Gth 
section of thc 107th cliapter of the Ecvised Code. There, the 
tcstimonp was offcrccl by the defendant's exhibiting llinlself 
to the jnry at the instancc of his own counsel, but in the pre- 
sent case i t  is of lc ld  by the State, and the qwstion is, whe- 
ther t l ~ c  State lms the right to contpcl the defendant to exhibit. 
Ilitnself~ against his consent, to the jury, for tlic purpose of 
enabling tllcni to dccitlc ~ i g o n  his status as a f'ree ncgro with- 
in the statutc. Upon conside~ation, wc are decidedly of opin- 
ion that he can  n o t ;  becnlisc it is, in cfi'ect compelling l h n  to 
f~ir~iisli  evidence against hin~sclf in a criminal prosecntior~. 
Xotliing is bettcr settled, illan that a dcfcndant in a, criminal 
charge, cannot be compelled to prodnce a private paper which 
wonlcl be cvidencc against him on the trial 3 I&x v. 7 1 ' ~ ~ -  
smham, 1 Ld. Eaylz.1. Rep. 705 ; Rex v. Jlead, 2 Ld. Ray~h.  
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Rep. 927 ; Be$ lT. Xhellp, 3 Term E. 142. Courts of law would 
not cornpel a party to produce a deed or other IJI-ivate paper, 
even in s civil case, where i t  mas intcnclcd to be usccl as evi- 
dence against hill1 ; Z l z s l d m t :  T. f i ~ w ! ~ ,  -1 h r r .  Iiep. 8489. 
So  strong was this rule, mtl  so much did it intcrferc with the 
ascertaininent of the trntli in trials at law, tlmt our Lcgislat~ire. 
i n  the gear 1821, passed an act cnlpomering the courts of law 
to require the parties, under certain circum;tances, to produce 
books and papcrs in their pusscssion, or povcr, which might 
contain evidciice pertinent to the issue on the trinl, (sce I k v .  
Code, ch. 31, see. 82). This :xt docs not extend to c~*i~nina l  
prosecutions, and as to them, tlierchre, thc lam reni:~ins as it 
was before. If, then, the clet'enclzut, in s cri~ninal cllarge, as 
a general rule, is protcctcd froin lxing con~gclletl to furnibh 
evidence against I~imself, npon ~ v h t  i.cason can lie be I I I ~ I ~ C  

to exl~ibit himself to the j ~ v y  fgor the purpose of aiiol ding 
testinlony necessary to convict hiill of a eriille ? Wily sliodd 
this be an esception lo that p a t  conservative rnlc whie!t 
the gencrons spirit of tllc coininon law has cstablisliecl for the 
protection of accused persons ? 

The At fommj  Gmcw7 says, that the defenclant is required 
by lam to be pl-esent a t  tho trial, and tlmt the jnry inlitt nc- 
cessarily scc him, and that tllercforc, i t  cannot be a vio- 
lation of his rights, for ihc Ktatc to compel Iiiill to ofkr liiur- 
self for tllc inspection of thc jury. Adnlitting that tlle State 
has a right to con~pcl his prcscncc a t  thc trial, i t  docs not f i l -  
low that lic is bawd to staltd or sit witliin view of the jnq-. 
Indeed, if he were so bound, why cd1 npon him to exhil~it  
llitnself to theill ? 

Anotlicr nr.gr~nient of illore weight is, t l n t  the testimunj- 
lrllen niforclecl to the jnry, i, not incompc:cut, tli011gl1 i t  n~igltt 
h ive  been an :lcL of t p a l l i l ~  in ille Court to colngcl it. X u t  
tlris argumeilt proves too inach, and ~ ~ o u l c l  be cqually arail- 
nblc, if'sdinitted in fhvor of the colnpetcncy of* a deed, or 
other private pnpcr, whicli :I court might wrongfnlly have 
conipclled a Lietendant to prodnce. Surely, in snch a case, 
the rnn7zner in which the deed or papcr was prodnced and 
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offered, would be error, although the deed or paper, if fairly 
brought before the jury, mould be competent evidence. So, 
the confession of a supposed criminal will be competent, or 
otherwise, according to the cirenmstances under which it was 
made. In the present case, s7e know that the presiding 
Judge did not intend to compel the defendant to offer him- 
self to the inspection of the jury by au act of arbitrary power, 
but he did it in what he deemed the exercise of a rightful 
anthority ; if in that he erred, as we think he did, his error 
may have l~rcjndiced the cause of the defendaxt, and for that 
the defenclant is entitled to another trial. 

PER CURIAN, Judgment reversed. 

ROLAND R. SELLERS to the use of JAMES A. LILES v. EDWARD 
H. STBEATOR. 

Where one partner executed a bond in the name of the firm, under seal, for 
a debt due by the firm, in an action by tl~e~obligec on such bond, a debt 
due by the obligee to the firm is a good set-o$ notwithstanding the plain- 
tiff is allowed to enter a nol. pros. as to one of the firm, and proved that 
only the partner retained as defendant, signed the instrument. 

THIS TPRS an action of DEBT, tried before PICRSON, J., at the 
Fall Term, 1857, of Anson Snperior Court. 

The suit was colnmencetl by warmnt agaicst Thomas TZritt 
and  Edward R. Streator, melxhants mld partners, trading 
ander the name of Britt and Streator, to answer Roland R. 
Sellers to the use of James A. Liles, of a plea of debt, dne by 
note for sixty dollars, with interest. From the judgment of 
the justice of the peace there was an appeal to this Court, 
and here the plaintiff declared in debt against Thomas Britt 
and Edward H. Streator as partners, &c., upon a bond which 
is set forth as being signed By "Britt and Streator" with a 
scroll representing s seal. The defendants admitted the exe- 
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cution of the bond, whereupon, the plaintiff read it to the 
jury and closed his case. 

The defendants then produced, in support of their plea of 
set-off+, justices' judgments in their favor, against Roland Ik. 
Sellers, the plaintiff, for more than the amount of the deM 
claimed by him. 

The plaintiff then asked leave to enter a nolle p rosep i  as 
to Britt, which was allowed, and then he proved that the 
signing of Britt and Streator to the bond was in the hand- 
writing of Edward 8. Streator; and the plaintiff contended, 
that inasmuch as one partner cannot bind the other by deed, 
tliat this was the debt of Streator alone, and, therefore, the 
defendants' judgments could not be allowed as a set-off. But 
the Conrt held otherwise, and the plaintiff excepted. 

Verdict and judgment for the defendant, and appeal. 

ICeZZy, for the plaintiff. 
Ashe, for the defendant. 

BATTLX, J. The debt for which the def't. Streator endeavor- 
ed to give the security of the sealed note of Britt and Streator, 
who were partners in trade, was undoubtedly the debt of the 
firm, and the judgments obtained by them against the plain- 
tiff, possessed that mutuality of claim which justified the 
Court in allowing the one to be set off against the other. 
Streator certainly did not execute the bond as his own indi- 
vidual obligation, and it cannot be treated as such. In  the 
case of Delius v. Cawthorne, 2 Dev. Rep. 90, i t  was decided 
that an agent, who had only a pa rd  authority, could not bind 
his principal by a bond, nor would the instrument, though 
sealed by him, in the name of his principal, be the bond of 
the agent. I t  would not be so, because i t  did not purport to 
be his deed. For the sarne reason, tllongh one partner can- 
not bind the firm by deed, yet the deed will not be that of 
the partner who executes it. And, in truth, a debt intended 
to be thus secured, wonld remain the simple contract debt of 
the partnership, and moat be so treated in any action upon it. 
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Considered in that light, and supposing i t  to have been de- 
clared upon in tl, proper manner, the plaintiff conld not, by 
suing one only of the pa~tners, prevent the firm from plead- 
ing and proving as a set-off a debt to them from the plaintiff. 

I n  this particular case, there is another fatal objection to 
the plaintiff's recovery. Froni the record, i t  appears that he 
declared upon a bond execnted by two obligors, and accord- 
i n g  to his own allegation, he proved a bond executed by one 
person only. The instrument proved, then, was a different 
one from that which was declared on ; so there was a fatal 
variance between the pleaclings and the proof. 

PER Cure~fif, The judgment must be affirmed. 

CRUTWELL, ALLIES & CO. v. DE ROSSET AND BROWN. 

One of the several partners of a firm (a party to a suit) can make a good 
release, under seal, to an interested witness, and such release will discharge 
the witness from all liability to the rest of the firm. 

ACTION on the CASE, tried before PERSON, J., at a Special 
Term, January, 1858, of New-I'ianover Superior Court. 

The action was brought against the defendants as common 
carriers, for failing to carry and deliver a quantity of iron 
taken on board tl~eir steam-boat for transportation. 

The defendants and James Cassidy were the owners of tlie 
steamer Fajetterille, used u>on the Cape Fear River to tow 
vessels across the bar, and when necessary, to lighter them 
also. She liad received some iron belonging to the plaintiffs 
from the British schooner Invoice, and in consequence of the 
explosion of the boilers, the steamer was sunk and the iron 
lost. 

There was a second count in the declaration against the 
defendants for negligence as bailees for hire, but this count 
was abandaned on the tl-id. 
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The boat Fayetteville was in charge of Captain Davis, who 
was offered by the dcfendnnts as a witness. H e  was objected 
to by the plaintiffs on the growid of interest. 

The defendants then offered a release in due fonn, but 
sealed by A. J. DeRosset, per R. F. Brown, and by  R. F. 
Brown, the firm being composed of A. J. De Rosset, John 
Potts Brown and R. F. Brown. 

The Court held the release insufficient, and excluded the 
witness. Defendants excepted. 

Verdict and judgment for the plaintiffs. Appeal. 

Strange, for the plaintiffs. 
Wm. A. Wright and Baker, for the defendants. 

PEARSON, J. After the plaintiffs had abandoned the count 
against the defendants as bailees for hire, '' the gist" of which 
was negligence, i t  would seem that the evidence of the wit- 
ness rejected, was immaterial, for upon the other count, the 
question of negligence did not arisc ; but as the witness T ~ S  

rejected upon the ground of inconzpetency, because of interest, 
the defendants are at  liberty to avail themselves of the ex- 
ception. 

This CourY is of opinion that the release was suficient;. Con- 
sidering it as an act of the firm, by two of its members, we 
incline to the opinion that it was valid, although done "by a 
deed," for there is a distinction between the power of a partner 
to bind the firm to pay money, or to do any other act by way 
of contract, (in which cases i t  cannot be done by deed, for 
tlie reason, that the question in respect to tlie consicleration, 
wotxld be thereby conclnded,) and the power to grant an ac- 
qnittance, or execute a release; for no consideration is neces- 
sary to give effect to these acts, and they can only be clone 
by deed. 

But in the second place, considering the release as the deed 
of the two rnenibers of the firm, by whom it was executed, it 
clearly has the effect of' bincling them so as to bar any action 
that they rnight institute; and i t  is equally clear that the 
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other member could not maintain an action without joining 
them ; in which case the release of two of the plaintiffs would 
be a bar to the action. 

There is error. A venire d6 novo is awarded. 

PER CUEJAM, Judgment reversed. 

PASCHAL McCOY v. TIIE JUSTICES OF HARNETT COUNTY. 

A petition for a mandamus, alleging a contract between the petitioner and 
the justices of a county, by which he was to be paid a certain sum for 
building a court-house, and a certain othcr sum for buildi'ng a jail, in 
monthly installment?, for lumber and work," and praying for a writ of man- 
damus to compel the payment of what is due, without averring that any 
particular sum is due, is defective. 

A writ of alternative mandamus, commanding the defendants to provide the 
means, and pay whatever sum C now due, without an allegation that any 
particular sum is due, is defective. 

Where it appears from a contract for erecting a public building, sought to be 
enforced by a mandamus, that the work was to be done under the direc- 
tion of a superintendent, who mas to make monthly estimates of work 
done and materials furnished, and to certfy the same, and that the con- 
tractor was to be paid monthly on the production of such certificates, a 
petition for a mandamus, and a mandamus commanding payment to be 
made, without averring the existence of such certificates, or accounting for 
their nonproduction, is defective. 

Where a petition for a mandamus, and a writ issued in pursuance thereof, are 
defective in substance, they will be quashed on motion, a t  the cost of the 
petitioner. 

Tms was a petition for a MANDAWS, to be directed to the 
justices of Harnett county, to compel them to pay for work 
done and materials furnished on a court-house and jail for 
said county, heard upon a motion to quash, before MANLY, 
J., at the Spring Term, 1858, of Harnett Superior Court. 

This cause was before this Court at December Term, 1856, 
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upon points to which the present considerations have no 
reference. 

The petition, on which the order for a mandamus was found- 
ed, was filed at  the September Term, 1855, and set out that a 
majority of the acting justices of the peace for the county of 
Harnett, made an order, anthorising con~missioners to let out 
the building of a court-house and jail, on the public square in 
Toomer, for the m e  of their county; that  ti:^ said commis- 
sioners entered into a wit ten cont~~: , :  to let the building of 
these houses to the plaintiff, and thht Ly the said written con- 
tract, the said justices became bound to pay him $18,400, that 
is, $12,000 for the court-house, and $6,400 for the jail, both 
of which buildings, were to be executed according to specifi- 
cations contained in the said contract ; that the plaintiff was 
to furnish alJ the materials, and was to receive payments in 
monthly installments for material and work, reserving 10 per 
cent. as a guaranty for faithful performance on his part ; that 
the petitioner commenced collecting materials, and had pro- 
ceeded as diligently as practicable to perform his part of the 
contract ; that on one month's compensation being due, plaintiff 
applied, through the commissioner with whom he contracted, 
for his pay, to the justices of the said county, sitting in the 
County Court of that county, which they refused to make, 
and that they utterly denied their obligation to pay the plain- 
tiff any thing. 

The prayer is "to grant unto him a writ of mandamus, 
commanding the justices aforesaid, to make immediate and 
ample provision for paying your petitioner according to the 
mid coutract, and that they be required also to pay to him 
whatever sums are now dne, by levying all necessary taxes 
for the purpose thereof, and also whatever may hereafter be- 
come due, or show cause, if any they have, to the contrary." 

Upon which petition an alternative mandamus was ordered 
to issne, commanding the said justices to pay the said money 
as prayed for, and to levy taxes for that purpose as prayed, 
or show cause to the contrary. 
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The writ was issued according to the order, returnable to 
Spring Ter% 1856. 

The returns made by the justices of Ilarnett to this manda- 
mus, and the exceptions thereto, were considered in this case, 
when formedy in this Court, and the opinion of the Conrt filed. 
See iKcCoy r. Justices of linrrzett, Jones' Rep. vol. 4, p. 180. 

At- Term, 1837, of I-Iarnett Superior Court, an amend- 
ed petition was filed, setting out all the matter contained in 
the former petition, and alleging further, that at  - Term, 
1857, of Harnett County Court, a majority of the justices be- 
ing present, in open conrt, the plaintiff again applied for what 
was due to him for work and materials, and requested them 
L C  to make a provision for payment of his entire contract as the 
same shd l  fall due," which they refused to do. The prayer 
of this anaended petition is the same as that of the original. 

A t  Spring Term, 1858, of llarnett Superior Court, a motion 
was made to quash the proceedings, which the Court, p ~ o  for- 
ma, refused, and the defendants appealed to this Court. 

The coniract between the plaintiff and defendants, is set 
out in a copy attached to plaintiff's amended petition. The 
portion thereof inaterial to the qnestions considered by the 
Conrt, is as follows : " 2nd. The work shall be executed un- 
der the constant supervision and direction of the parties of 
the second part and their superintendent, by which superin- 
tendent, the classification, measuren~ent and calculation of 
the quantities, and the amount of the several kinds of work 
embraced in this contract shall be determined, and whicI1 
superintendent shall have full power to reject or condernn all 
~vork  and materials, which, in his opinion, does not conform 
to the spirit of this contract, and who shall also decide every 
question, which can or may arise between the parlies to this 
agreement, relative to the execution thereof, and his decision 
shall be final and binding upon both parties." 3+ * * 

13. " In  consideration of the full and faithf~11 performance 
by the party of the first part, of the several stipulatious herein 
contained, the aforesaid parties of the second part, hereby 
agrees to pay to the 13nrtv of the first part, for the work here- 
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in  specified, at  the rate and price hereinafter mentioned, npon 
the monthly and final estimates certified by the superinteed- 
ent of the parties of the second port, i t  h i n g  understood that 
the party of the second part will. retain 10 per cent. of the 
said monthly estimate in their own hands, until the contraat 
is completed, as security for the faithful performance of the 
same by the party of the first part." This contract mas exe- 
euted by the plaintiff and by Neil McEZay and others, as  
commissioners appointed by the County Court of I-Iarnett, 

lZaughton, for the plaintiff. 
Strange and f i l l e r ,  for the dcfendants. 

PEARSON, J. A mandamus is a high p17erogative writ, and 
is only granted where one has a syecial legal right whi& 
cannot be recorered by an ordinary action. The pet i t i~ner  
mtnflst show l~imse~f  entitled to some speciJic right; Tucker v. 
Justices of Iredell, 1 Jones' Rep. 451. 

The Conrt is of opinion that the proceedings in this case 
are defective. The petition does not make t l ~ e  allegations 
which are necessary to show with certainty what the Court 
is asked to cominand the defendants to do, and the writ does 
not set out the thing which the defendants are commanded to 
do, with such certainty as  to enable them to do it. It alleges 
'6 that, in pursuance of the contract the petitioner commenced 
collecting materide and has prosecuted the work, and when a s  
installment for the jiht month TVRS due, he called upon the 
defendants, for payment, which mas refused." (This was in 
September 1865.) It further alleges, that in September, 1857, 
the petitioner applied to the defendants, in open court, for 
payment " of what is due him for the work already done, the 
materials f~~rniehecl, &LC.," which was refused. 

I t  is stipnlated in the contract, that the commissioners are 
to appoint a superintendent, who is to make monthly esti- 
mates of the work done, and the materials furnished by the 
petitioner ; which estimates, certified by the superintendent, 
are lo  be paid, deducting 10  per cent. The petition is defec- 
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tive in this ; i t  does not aver the amount that was due, and 
which is claimed as an installment for the first month. It 
does not allege that the superintendent made an estimate at  
the end of the first month and gave a certificate thereof, o r  
account in  any way for the omission of this allegation. So 
that both in respect to the amonnt claimed, and the mode by 
which i t  Itas been, or ought to have been, ascertained, there 
is less certainty than is required in a common count in assnmp- 
sit for work and labor done. 

These objections apply with greater force to that part of 
the petition, which has reference to wliat is supposed to be 
due for work a i d  materials up to September, 1857. I t  is not 
alleged that estimates have been made, nor is there any alle- 
gation of the grounds on which the superintendent failed to 
mnke them, if such be the fact. Nor, in short, is there any 
allegation from which even a c~nj~ecture can be fbnnded as to 
the progress of the work in 1857. 
The writ is also defective. Tliis follon-s, as a matter of 

course, for i t  must pursue the petition, and can have no great- 
er certainty. Accordingly, it commands the defendants " to 
pay to Paschal McCoy whatever sum is mow due him on ac- 
count of fi~rnisliing m:tterials and doing work upon the court- 
house and jail," &c. What sum are they cornmanded to pay ? 
Is i t  left to them to fis the amount? If not, how is i t  to be 
fixed?. A sovreign never issues a command, unless the thing 
to be done is certain ; so that a failure to do it, will justly 
incur the consequences of a wilful disobedience. Suppose, ill 
our case, the defendants make return that they have not paid 
the petitioner, because they have not boen able to agree 
upon "the sum that is now due him," would this be a suffi- 
cient r&wn ? If so, what traverse could be taken by the pe- 
titioner? I t  is manifest that the mode of proceeding, under 
the writ of mandamus, is wholly inapplicable to such a state 
of things ; Tucker v. Justices of hedell, supra. 

The other branch of the petition and writ, by which the 
defendants arc connnanded to gut themselves in a state of 
readiness to pay the amount that. may thereafter become 

4 



270 IN THE SUPREME COURT. 

Hassell v. Walker. 

due for such work and materials as may afterwards be done, 
or furnished, presents an interesting question. The work may 
never be done, or the materials furnished. In the case of in- 
dividnds, where ane agrees to pay for work after it is com- 
pleted, the other party acts upon the ordinary presumption, 
that he will provide the means of doing so, and trusts to him 
in this respect, relying on a remedy in the event of a failure ; 
but there is no proceeding that can be instituted upon the 
presumption, or in anticipation, of such failure. 

I t  is not necessary to pursue the consideration of this sub- 
ject, .as the case is disposed of on the ground stated above. 
Nor is it necessaary to consider the various other suggestions 
that were made in support of the motion to quash. 

The order of the Superior Court, overruling the motion to 
quash, is reversed. Let the proceedings be quashed, and judg- 
ment be entered against the petitioner for costs. 

PER CURIAM, Judgment reversed. 

1. Where a lessor of the plaintiff in ejectment has been refused the privilege 
of having a count on his demise stricken out, it affords to the defendant 110 
ground of exception. 

2. A party who is estopped by the production of his own deed conveying the 
land in dispute, cannot show a better title acquired to him from another 
subsequently to his deed. 

(Jordaa v. March, 9 Ire. Rep. 234 ; Love v. Gates, 4 Dev. and Bat. Rep. 363 ; 
Johnson v. Watts, 1 Jones' Rep. 228, explained, and the rule governing 
the action of ejectment, allowing a party to show a better title derived 
from a different person than the one under whom both claim, distinguished 
from a strict estoppel.) 

AO~TON of EJECTMENT, tried before DICK, Judge, at the last 
Spring Term of Tyrrel Superior Court. 

S. S. Simmons, in whose name there was a count in the 
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declaration, appeared in open Court, and throngh the d'efend- 
ant's counsel, requested the Court to have the count in his 
name stricken out, which motion was refused, and the defend- 
ant excepted. 

The lessors of the plaintiff produced in evidence a deed 
from S. S. Simmons to the defendant, and a deed from the 
defendant to him for the land in controversy ; also a deed for 
the same from the said S. S. Sirnmons to the lessor Hassell. 

The defendant in order to meet the estoppel created by 
the defendant's deed to S. S. Simmons, offered to show title 
to the premises in one Joseph W. Simmons, and that he (de- 
fendant) held the land as the lessee of said J. w. Bimmons, 
under a lease made before this suit was brought, and after 
the deed from S. S. Simmons to the plaintiff. 

This evidence was objected to by the plaintiff and rnled 
out by the Court. Defendant again excepted. 

Verdict for plaintiff on all the counts. Judgment andappeal, 

H. A. CilZiam and Neath, for pJaintiff. 
Winstm, Jr., and Smith, for defendant, 

BATTLE, J. The right of a purchaser to txse the name sf 
his bargainor in an action of ejectment is settled; Posten v. 
Henry, 12 Ire. Rep. 340. TI& being so, the defendant has 
no just cause of complaint, that the Court, at the instance of 
the bargainor, refused to permit the count on his demise to 
be stricken out. If such refusal was error at all, i t  was an 
error of which the bargainor only had the right to complain, 
I t  would seem from the case of Xcott v. Semrs, 9 Ire. Rep. 87, 
that he did have such right upon paying his part of the cost 
incurred up to the time of the &otionj but we are satisfied 
that it was his right alone, and the defendant had nothing to 
do with it. 

The deed from the defendant to Samuel S. Simmons, one 
of the lessors, created a strict estoppel against him, and he 
could not resist a recovery on the demise in the name of Sim- 
mons. The case of d o r h  v. &!arch, 9 Ire. Rep. 284, cited 
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by the defendant's counsel, depends upon its peculiar circum- 
stances, arising out of conflicting recoveries at  law against the 
same person and sales made on executions issued thereon, 
and i t  is manifest that i t  cannot have any bearing upon a 
question of strict estoppel like the present. Equally imppli- 
cable is the principle decided in Love v. Gates, 4 Dev. and 
Bat. Rep. 363; Johnson v. Watts, 1 Jones' Rcp. 228, and 
other cases, that though where in ejectment, both plaintiff 
and defendant derived title from the same person, neither, as 
a general rule, can dispute such title, yet the defendant may 
defend himself, if he can, by showing that there was a better 
title outstanding, and that he had acqnired it. The general 
rule here spoken of, is not (as has often been said) one fonnd- 
ed on an estoppel, but was adopted as a rule of justice and 
convenience, to prevent the plaintiff in ejectment, from be- 
ing compelled, in deducing his title, to go back beyond the 
source from which both he and the defendant derived their 
respective claims. The exception is rendered necessary to 
prevent a wrong being done to the defendant when he hao 
another title in himself superier to both. I t  is hardly neces- 
sary to repeat that this has no application to a case of strict 
estoppel. 

PER CURIAM, Judgment f i rmed .  

WILLIAM MORINC- v. GEORGE W. WARD. 

A paper-writing signed by the owner of land, acknowledging the receipt of 
a certain bond for money, for the '' purchase of the cypress timber," on 
the land, with a further agreement, to let the purchaser have a certain 
bngth of time "to cut the timber off of the land," was Held to create an 
estate, so as to enable the purchaser to occupy the land and take the 
cypress timber for the time stated in the instrument. 

THIS was an action of TRESPASS, tried before DICK, J., at  the 
last Fall Term of Bertie Superior Court, and the counsel fw 
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the parties made, and submitted to the .Court, for its judgment, 
the following : 

CASE AGREED. 

On the 16tll of November, 1854, one Samnel S. Simmons 
madie a contract of purchase of certain growing cypress 
trees from the plaintiff, and took from him a paper-writing, 
of which the following is an exact copy : 

" Received of Samuel S. Sirnmons, his obligation for eight 
hundred dollars, for the purchase of the cypress timber I own, 
lying on Cub Gypress Broad Creek," (describing i t  by defi- 
nite boundaries). " I further agree, to let the said Sim~nons 
have eight years to cut the timber off of the midland. Given 
under my kand this 16th November, 1854. 

(Signed,) ~ V I L L I ~ M  NORTNG.~ 
" Said cypress trees, and the land on which they grew, were, 

a t  the time the .said paper was given, owned by the plaintiff, 
in  fee, and were in his possession. 

" Said Simmons, on receiving said paper, gave to plabtiff 
the following paper, which is the same spoken of in the obli- 
gation abgve set out. 

" $800. Six months after date, I promise to paj7 to Wil- 
liatn Moring, or order, eight hnndred dolla~~s, for value rc 
eeived. laterest from date. November, 1854. 

(Signed,) S. 8. SIMJIONS.'~ 
" On 21st February, 1856, Simmons made a deed of trust, 

conveying all his estate, ef every kind, to trustees, for the 
payment of debts. The said debt  of eight hundred dollars, 
due the plaintiff, is not in way provided for in the said trust, 
whilst i t  conveys the interest of the said Simmons in  the 
said timber trees.' Said Simmons has not cut any part of said 
trees, nor had he made any arrangeznent to do so, or incurred 
m y  expense concerning them. 

" Said Silnrnorrs has never paid any thing on the said note. 
By his deed of trust he ha$ stripped hitnself of a11 his estate, 
, ad  thereupon became, and is, insolvent, to the extent of ser- 
crd huudred thomand dollarf~ The plaintie sued on the said 
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>tote, and, at  Xay  Term, 1856, got judgment ; several execn- 
thns  on which have been returned, "nothing to be found." 

'< Within ten days after Simmons made his trnst, plaintiff 
notified him and his trustees, that the licerse to cut the said 
timber, if any had been given, was thereby revoked, and re- 
quested them severally to return the paper which he had 
given Simmons, and take back Simmons7 note, which they, 
each and all ref~xsed to do. 

The trustees of Simmons never did any thing in regard to 
the said timber trees, except to sell their interest in them to 
the defendant, which they did some two months before this 
suit was brought, Before the defendant bought, he knew 
that tho plaintiff had warned Simmons and his trustees not to 
cut the said timber, that the liceme had, by plaintiff, been 
revoked, and that nothing had been paid to the plaintiff. As 
soon a s  defendant p~rchasecl, the plaintiff warned him not to 
interfere with the said timber trees, nor go on the said land, 
and this before the defendant had incurred any expense, or 
wade any arrangement t~ cut. Thc day before the writ was 
brought, the defendant went upon the land and cut one cypress 
'rrce, for which this suit is brought. The plaintiff was I~TT- 
ing upon and cnltivatinga part of the tract, of which the part 
above described, is a part." 

I t  was agreed, upon the foregoing case, that the Conrt 
might mter  a verdict and render a judgment for five cents, 
if the plai~tiff be entitled to recover ; stherwise, a judgment 
of nonsuit. His IIonor gave judgment, pro fwma, for the 
plaintiff. Defendant appealed. 

TVifiston., Jr, for the plaintiff. 
$1. A, Ciilliam and Xmith, for the defendant. 

PEARSOX, J. A lease for ywrs  is a corktract, by which one 
agrees, for a valuable consideration, called rent, to let anoth- 
er have the occupation and profits of land for a definite time. 
A t  common law, R lease could he made by p a d ,  f w  ,my 
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number of years, but entry was required to execute the con- 
tract and vest an estate as a term for years. 

Not only the land, but aaypart thereof, the herbage, trees, 
minerals, i. e., coal, copper, &c., could be made the subject 
of a tern1 for years. 

The rent or consideration was most usnally reserved to be 
paid annually ; in which case, if is was the value, or nearly 
so, it was called " rack rent ;" but the whole might, accord- 
ing to the contract, be paid at the outset, and was then called 
" a fine," and in such cases i t  was usual to reserve something 
nominal, i. e., " a peppercorn," to be paid annually, during the 
continuance of the term. This was done simply to mark the 
relation of the parties, and in long leases, was a prudent pre- 
caution, lest peradventure the lessee, or his assignee, might 
seek to make an improper use of the long possession, and dis- 
avow the estate of the lessor. For instance, suppose the value 
to be $100 : if, by the contract, i t  was to be paid annually, 
for eight years, the lease would be upon rack rent ; if the 
$800 was paid down, the lease would be upon '' a fine." 

In  our case the contract is in writing, as required by stat- 
ute ; the statute of uses transfers the legal estate, and perfects 
the term without entry ; a definite time, i. e., eight years from 
the date of the covenant is fixed ; a note for $800 is accepted 
as " fine," and there is a subject capable of being leased i. e., 
the cypress trees on a tract of land, the boundaries of which 
are set out. So, the question is narrowed to this : Was it  the 
intention of the parties to make, by this instrument, a mere 
personal contract, the remedy, for a breach of which, would 
be against Moring or his personal representative in damages, 
and would not affect the land ia  the hands of the purchaser ; or 

Was it the intention to make a term for years, and create 
an estate, which is protected by an adequate remedy ? 

The rule, ut res rnagis valeat pampereat, and every prin- 
ciple of construction, force us to the conclusion, that it was 
the intention to create an estate, so as to enable Simmons to 
occupy and take the cypress trees for eight years, and not ta 
leave it in the power of Moring to deprive him of the enjoy- 
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ment thereof. Assuming this to have been the intention, the 
authorities cited in tbe argument are fall, to sustain the posi- 
tion that no technical words, or set form, are required to make 
a valid lease for years. 

A term for years, being assignable, it follows that the de- 
fendant mas possessed of an estate, which gave him the right 
to enter. 

The judgment is reversed, and upon the agreement, judg 
ment of nonsuit. 

PER CURIAY, Judgment reversed. 

LANCELOT POYNER v. S. H. McRAE. 

A covenant, containing the terms of hiring a slam, and providing that the 
slave is not to go out of this Sbk, does not mean that the party is to pro- 
hibit the slave from going out of the State a t  all events and under all cir- 
cumstances, but to forbid him from taking the slave out of the State to 
work, and to bind him to the use of dl proper care and reasonable dili- 
gence in preventing him from escaping beyond its limits. 

ACTION of COVENANT, tried before Drcx, Judge, at  the last 
Spring Term of Cul-rituck Superior Court. 

The action was brought to recover the value of a slave, Cuse, 
who had runaway and finally escaped from service, on the fol- 
lowing deed : '' State of North Carolina, Cnrrituck county. 
$780. Twelve months after date, for value received, we, or 
either of us, do promise to yay Lancelot Poyner, or order, the 
sum of seven hundred and twenty dollars, as the hire of four 
boys by the name of Jack, Dick, Cuse and Bill, dnring the 
year 1855; said negroes to have good minter and summer 
clothing, boots and socks, and said boys to be at  my risk in 
going to and from my swamp up Roanoke, and not to go out 
of this State. Witness our hands and seals, January lst, 
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4855." Signed and sealed by the defendant, and two others 
his sureties. 

The breaches assigned were : 
1st. That the slave was to be at the defendant's risk in go- 

ing to and from his swamp up Roanoke. 
2nd. That he was not to go out s f  the State. 
The slave Cnse, at the time of hiring, belonged to one 

James Woodhouse, then an infant, the ward of the plaintiff; 
and the hiring took place at Curritnck, -where they resided 
The defendant resided at Plymouth, in Washington co:mty, 
about eighty miles from Curritnck. The distance between 
the two places is usually travelled by passing over Albemarle 
Sound, from Edenton to Plymouth. The slave Cnse, with 
the others, mentioned in the deed of covenant declared on, 
were hired by the defendant to work in a shingle swamp, on 
the Roanoke river, in Martin county, about five miles above 
Plymonth, whither they mere carried, and remained em- 
ployed until the month of June, when Cnse applied to the 
defendant for permission to visit Currituclc, represenling that 
his young master was sick, and he wished to see him. The 
defendant gave him leave to go. The slave left Plymouth, 
but did not go to Cunitnck. Very sliortly after leaving Ply- 
mouth, he was seen and recognised in the streets of Norfolk, 
Va., under the control of no one. H e  lias not been since heard 
of, and is considered as having finally escaped from his con- 
dition as a slave. 

On the trial, by consent of counsel, a verdict was rendered 
for the plaintiff for the value of the slave, with leave to set 
i t  aside and enter a nonsuit, if the Court, on consideration, 
should be of opinion against the plaintiff's right to recorer. 

His I3onor decided against the plaintiff, whereupon the 
verdict was set aside, and a nonsuit ordered to be entered, 
from which the plaintie appealed. 

Smith, for the plaintiff. 
Beath and EL A. Gilliam,, for the defendant. 

BATTLE, J. A literal construction of that clause i n  the 
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covenant alleged to be broken, to wit, that the slaves which 
the defendant had hired were " not to go out of this State," 
would make him liable to the plaintiff's recovery in this ac- 
tion. But there is an ancient and well-established maxim, 
" qui  hcaret ir/~ litera hcaret in cortice," which makes i t  the 
duty of the expounder of a written instrument to pay more 
regard to the intention, as apparent from its whole scope and 
design, than to the strict grammatical import of any particn- 
lar word or phrase. An apt illustration of this maxim may 
be found in the case of Clancy v. Oserman, 1 Dev. and Bat. 
Rep. 402, in which the defendant had entered into a cove- 
nant, that he would " teach and instruct, or cause to be taught 
and instructed," a negro boy belonging to the plaintiff, "the 
art and mystery of the coachmaking business." The action 
being for an alleged breach of that covenant, and i t  appear- 
ing from the testimony, that the slave had not capacity suffi- 
cient to enable him to learn the business, the Court held that 
the covenant was not an absolute engagement, that heshould at  
all evente learn that trade, but only that the defendant should 
give, or cause to be given, faithful, diligent, and skillful in- 
struction. So, in the present case, the meaning of the parties 
was not to prohibit the slaves, by the clause in question, from 
going out of the State at  all events and under all circum- 
stances, but to forbid the defendant from taking them to work 
out of the State, and to bind him to use all proper care and 
reasonable diligence in preventing them from escaping be- 
yond its limits. I t  is not pretended that he took the slave 
in  question out of the State himself, and the case of Wood- 
house v. NcRae, ante 1, which was an action on the case for 
negligence in permitting the escape of the same slave, shows 
that there was not a want of ordinary care to prevent the 
escape. 

I t  is our opinion that the proper construction was put dpon 
the covenant in the Court below, and the consequence ia, that 
the judgment there rendered, must be affirmed. 

PER CURIAM, Judgment affirmed. 
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Doe on the demise of HARRIS TYSOR v. DANIEL SHORT et al. 

A deputy sheriff had a justice's execution in his hands, which he levied on 
certain articles of personal property, and upon the defendant's land ; some 
of these articles he sold and properly applied the proceeds ; as to the rest, 
he returned, that they werenot sold for the wantofbidders, being claimed by 
dserent members of the defendant's family; the office of his principal hav- 
ing expired, as a deputy of the new sheriff, before the return day of the 
execution, he made an endorsement on the execution, that the levy was 
.L renewed," and returned it, with both endorsements on it, to the County 
Court, where (on notice) an order of sale was obtained ; Held that such 
order was valid. 

ACTION of EJECTMENT, tried before MANLY, Judge, at the last 
Spring Term of Moore Superior Court. 

The case is f ~ d l y  stated in the opinion of the Court. 

KeZZy, for the plaintiff. 
IZaughton, for the defendants. 

BATTLE, J. This was an action of ejectment, tried at  Moore 
Superior Court, before his Honor, Judge MANLY, at  Spring 
Term, 1858. The plaintiff's lessor claimed under a sheriff's 
deed, founded on certain levies and subseqnent proceedings 
on justice's judgments, and sought to recorer against the de- 
fendants in the executions, John and William Hancock, and 
also against Daniel Short, who has been permitted to defend 
as their landlord. 

The lessor of the plain tiff had obtained judgments rendered 
by two j llstices of the peace against John and William Hancock 
severally, on 24th of June, 1854, on which executions issued on 
99th day September following. These executions were sev- 
erally levied on 2nd day of October, 1854, upon certain arti- 
cles of personal property, and "for the want of s sufficiency 
of goods and chattels," were levied on the land in controversy. 
These levies were made by K. H. Worthy, sheriff, by R. A. 
Cole, D. S., and on the 15th day of December, 1854, the ger- 
sonal property was exposed to sale by Thomas W. Ritter, 
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sheriff, by R. A. Cole, D. S., when some articles were sold, 
and the rest not sold for the want of bidders, being claimed 
by different members of the family of the defendants. The 
return, after stating these facts, adds : " Then renewed my 
levy on the above named land, this 15th day of Decem- 
ber, 1854, to wit, on 300 acres, more or less, as the property 
of John Hancock, sen'r., on the south side of Deep River, ad- 
joining the lands of Harris Tysor and 0th -rs; the land on 
which the said I-Iancock now lives.'' Signed, T. W. Ritter, 
 heri iff, by R. A. Cole, D. S. The execution against William 
Eancock had the following return : "No goods nor chattels 
of the defendant to be found in my county, therefore, levied 
the above execution om a certain tract of land, supposed to 
contain 300 acres of land, as the property of Williarrl Elan- 
cock, on fhe south side of Deep River, adjoining the lands of 
Harris Tysor and perhaps others. Oct. 2nd, 1851." (Signed) 
E. H. ?Yorthy, sheriff, by R. A. Cole, D. S. " I renewed niy 
levy on the above named lands, this December 15t11, 1854." 
(Signed,j T. W. Ritter, by It. A. Cole, D. S. 

These levies were returned to the County Court, of which 
the defendants therein were duly notified, and orders were, 
by the Court, duly made for the sale of the land, and i t  was 
sold by the sheriff under writs of seqzd. erTo. duly issued, 
m-hen the plaintiff's lessor became the purchaser and took n 
deed from the sheril9'. 

The defenclant contended that the levies were illegal and 
insufficient to sustain the orders of the County Court, founded 
thereon, and that the sale of the land was illerefore void. ZIis 
I-Fonor lield otherwise, and a verdict was rendered in favor of 
the plaintiff. Tile clef'eaclant moved for a new trial, which 
was refused, and a judgment given agaimt him, from whkh 
he appealed. 

In the argnment here, the counsel for the defendant urges 
two objections against the plaintiff's recovery. The first is, 
that after the justice's execution had been levied by the sheriff 
Worthy, it was, before the return day, rene~ved by his suc- 
wasor Ritter; and the second is, that i t  appeared from the 
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return, eudorsed on the execution against John Bancock, 
that he had porsonal property, and that therefore the order 
for the sale of the land was void. 

The first objection is clearly untenable. At the sale of the 
chattels, all of them which were not sold, were claimed b y  
other persons, and for that reason no person monk1 bid for 
them. The writ of execution was  till in the hands of the 
officer, and he certainly had the right to levy upon the de- 
fendant's land, or renew a former levy, as it conld not possi- 
bly be s wrong to the defendant to do either the one or the 
other. It appears that the same pmson was the deputy of 
both the former and the existing sheriir, m d  i t  was his dnty, 
under the autl~ority- of the one or the other, to make a return 
of the levy to the next succeeding County Conrt. H e  had 
nothing to do with the land, except to return the execution 
with the levy endorsed, to the Conrt; 2nd this was done, and 
the returns show levies by both sheriffs. We cannot imagine 
any good, or even plausible reason, why the levies should 
annihilate each other; and if either were good, i t  is sufjticient 
to sustain the order of sale by t l ~ e  Court. We have examined 
the cases of Nesbilt v. Ballow, 3 Hawks. Rep. 57, and T a ~ k -  
ingtm v. Alemnder, 2 Dev. and Bat. Rep. 87, referred to by 
defendant's counsel in support of his first objection, and nei- 
ther of them opposes the view wl~ich we have take11 of it. I n  
the first of these cases, it was merely held that an officer conld 
not return "nulls 60~a" en a justice's execution, before the 
return clay, for the purpose of proceeding against the bail ; 
and the second has uo relation to the levy and return of a 
justice's execution on land. 

The second objection is equalIy ~vithoni. any valid founcla- 
tion to support it. The case of Ilensl'mw v. Bronson, 3 Irc, 
Rep. 298, relied upon by the counsel, decided that the County 
Court would be justified in refusing to make ail order for the 
sale of land levied on, where it  appeared that personal chat- 
tels had also been seized, and the return did not shom what 
had been done with them. In  the present case, the return 
did shom that some of the articles levied on, had been sold, 
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and the proceeds properly applied, and that the remainder 
could not be sold, because they were claimed by other per- 
sons. The present case differs from the one relied upon in 
another important particular, to wit, that the Court did make 
the order of sale, and the land was sold under it. 

I n  Jones v. Austin, 10 Ire. Rep. 20, in overruling a similar 
objection, the court said : " But when the order is made, then 
the Court must be presumed to have acted rightly-to have 
acted upon an admission or waiver of notice, or a waiver of 
the search for goods and chattels, or of an account of those 
appearing to have been levied on, before the levy was made 
upon the land. No collateral enqniry can, then, be made 
into the regularity of the order ; that is, an enqniry not made 
in  a proceeding instituted by the party expressly for the pur- 
pose of having it set aside for irregularity, or reversed for 
error. And until thus set side or reversed, i t  will sustain any 
right acquired under it, and therefore will sustain the title of 
a purchaser, at a sale, made under an  execution issuing upon 
it." 

PEE CURIAM, The judgment must be affirmed. 

WILLIAM CAIN, JR., AND SANUEL GAIN v. ISAAC WRIGHT. 

An action of detinue cannot be maintained by one of several tenants in com- 
mon of a chattel, even though the defendant should fail to plead the non- 
joinder of the others in abatement, and the objection may be taken upon 
the general issue or by demurrer, or by motion in arrest of judgment. 

ACTION of DETINUE for the recovery of a slave Louis, tried 
before MANLY, J., at  the last Spring Term of Bladen Superior 
Oourt. 

The slave in question had been bequeathed to Martha Mc- 
Millan, by the will of James Cain, in the following words : 
a I give and bequeath unto my daughter, Martha McMillan, 
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one negro boy named Louis, and all the property heretofore 
given to her by me ; but if she dies without issue, the pro- 
perty shall return to my other children, and be equally divi- 
ded among them." 

A t  the death of the testator, he had living, beside the lega- 
tee Martha, eight other children, to wit, Ann, Sarah, Elizabeth, 
Mary, James, Samuel, William and Jonathan, who hare since 
died, with the exception of William and Samuel, the plaintiffs. 

On the death of Martha without issue, and previously to 
the bringing of this suit, a demand was made by the plain- 
tiffs of the defendant, for the slave Louis, wI1icIi was refused 
to be delivered up. 

The defendant claimed, through a bill of sale from the hns- 
band of Martha McMillan, conveying the absolute interest. 

The recovery was resisted on two grounds : 
1st. That this particular form of action cannot be maintain- 

ed by two tenants in common of slaves, without the joinder 
of the other tenants. 

2nd. That Martha McMillan, under her father's will, took 
an absolute estate in the negro in question ; the limitation 
over to the other children being too remote. 

There was a verdict for the plaintiffs, subject to be set aside, 
and a nonsuit entered, in case the Conrt shall be of opinion 
with the defendant upon the above points. 

Upon consideration of the qnestions reserved, the Court 
being of opinion with the defendant, ordered a non-suit ae- 
cording to the agreement, and the plaintiffs appealed. 

No counsel appeared for the plaintiEs in this Court. 
C. G. Wright, for the defendant. 

PEARSON, J. An action of trover, or any other action, ex 
delicto for damages, may be maintained by one of several 
tenants in common, unless the nolzjoiader be pleaded in abate- 
ment, and the plaintiff recover his aliquot part of the dama- 
ges, for the reason that damages are divisible. I t  is other- 
wise in the action of " detinue." Treating it as an action ed: 
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contmctzt, i t  falls under a vell-settled general rule, and treat- 
i n g  i t  as an action ex delicto, we think i.c cannot be maintaia- 
ed by one of several t e ~ ~ a n t s  in common, and the objection 
may be taken adrantage of, upon the genelal issue, or by de- 
murrer, or motion in arrest ; for in dctinne the specific thing 
is recovered wl~ich is not diz~L'isi6Ze ; SO tlic plaintiff cannot 
recover his aliquot part, and if allowed to recwer  a t  all, mnst 
get tlie \:.hole, whicli would be more than he is entitled to. 

Tlie sa.me reason applies to the action of rcplevin ; and al- 
though it i san actio~l ex delicto, one of saveral tenauts in com- 
mon cnnnot maintain it. The reason a d  authorities cited in 
Zlart v. Pitqernld, 2 &ss. Eep. 509, io wliich me nrere re- 
ferred on the argument, fully supporb this distinction. 

A s  the first point is wit11 the defendant, we are not at iib- 
erty to enter upon an interesting clncsiion presented by the 
second. The only suhjcct of !he girt, being a negro ma% docs 
not that prevent tlie limitation ovcr from being too remote 
by confining it  to a life in be i~ ig  ! 

Tllere is no error. 

PER UCEIAM, Judgment affirmed 

JOSETPH E. KENNEDY v. R. M. C. WILLIA3fSOX, Adminislralor qf 
ROBERT McEIKKIE. 

A settlement of accounts between parties is presumed to have taken in all 
matters of charge and discharge, then clue, on both sides. 

Trns was an  action of A~SUMPSIT, tried before BAUNDER~, J., 
at, the Special Term (February, 1§5S,) of Wayne Superior 
Court. 

The plaintiff declared for the price of' boarding the defend- 
ant and his horse for a certain period, and tlie defense relied 
upon was payment and set off, and accord and satisfaction. 

The service having been proved on the part of the defencl- 
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ant, it was proved that the plaintiff was in the possession of 
the defendant's intestate's slaves and used them during the 
time for which board is sought by plaintiif to be recovered, 
and that the services of these slaves was worth $138,57.8. 

I t  was further proved, by Evem% Smith, that after defend- 
ant's intestate had left the plaintiff's home lie (plaintiff) told 
him tliat they (plaintiff and defendant) had had a settlement, 
and tliat he (plaintiff) I d  paid HcKinnie fog hiis mgroee. 
1Ie also stated that after defendank's intestate Imd left plain- 
tiff's honse, the h t te r  sent t~ the foruiw fifty dollars, which 
was credited on a note held by said intestate on the pL4ntiff. 

One Johra T. h7emzedy swore that he lxid heard the plain- 
tiff and defendant's intestate talking about a sett1e:elnent they 
had had. 

One Ric?~wd Rnymr testified, that after t l z  intestate had 
left plairitii3"s honse, and when p l a in t3  was oa his way to 
market, he (witness) told plaidiff he heard that NeKinnie 
had a note against Lim for $600. The plaintiff that 
this was so, but that '< if he chaxged, or had charged him 
board, he would not owe, or he mould not have owed him any 
tlling." Witness did not remember which form of expression 
was used, " that w h n  he rett~rned from rnmket, he would pay 
him what he owed, or if he owed him any thing." 

Upon this evidence, the counsel+, for the defendant, asked 
the Court to instrnct t lu  j~iry, '' that if there had been a set- 
tlement betwecn the parties, the law presumed that i t  was a 
full settlement ; also, that if the plaintiff paid the deiendant's 
intestate $50, as proved by the witnese Smith, the law raised 
the presumption that the intestate was not indebted to the 
plaintiff." 

His IIonor declined giving the instructions asked, and dc- 
fcnclant excepted. 

Verdict aad judgment for plaintiff. Apped by defendant. 

- 

Strong, nusted and JfcRae,  for the plaintiff. 
AT P. Battle, for the defendant, cited Scott u. WiZliam, 

1 Dev. Rep, 376 ; Perkins v. IInrf, 11 Wheat, Rep. 237; 
5 
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2 Starkies' Ev. 598 ; Brewer v. Knapp, 1 Pick. 337 ; Ward 
v. Greeqh, 2 Car. L. Repos. 108 ; Copeland v. CZurlc, 2 Ala. 
Rep. 388 ; Nichols v. Scott, 12 Verm. Rep. 4'7 ; Putterson v. 
Z a ~ t i ~ ,  6 Ire. Rep. 111 ; Fawner v. Barnes, 3 Jones' Eq. 
Rep. 109 ; State v. Ployd; 1 3  Ire. Rep. 382. 

BATTLE, J. When it is ascertained upon proof, or is ad- 
mitted that there was a settlement of accounts between par- 
ties, if the lam raises a presumption that i t  was a full settle- 
ment of all matters of account between them at  the time when 
i t  was made, the Judge erred in refusing to give the instruc- 
tion which the defendant's co~lnsel asked for. There was cer- 
tainly testimony, tending to show, that there had been a set- 
tlement of accounts between the plaintiff and defendant's in- 
testate, and upon the snpposition, that the jury should find 
the fact to be so, the defendant had a right to an instruction 
from the Court, as to any presumption which the law might 
raise from it. The question, then, is, whether in the case 
supposed, there was any presumption of law that the settle- 
ment between the parties was a full one, and of course, inclu- 
ded the plaintiff's claim for board, unless he could show that 
such claim was not taken into the account. Upon this ques- 
tion, we think that the authorities referred to by the defend- 
ant's counsel, as well as the reason upon vhich they are found- 
ed, are decidedly in his favor. I t  is not necessary to notice 
more than one or two of the cases upon the subject. In Nich- 
ols v. Scott, 12 Verm. Rep. 47, i t  was held that a settlement 
was presumed to be in f~dl .  So, in the recent case of Farmesa 
v. Barnes, 3 Jones' Eq. Rep. 109, i t  was said by this Court, 
that " this settlement and note, closing the balance, raises a 
presumption that all matters of charge and discharge were 
taken into the account, especially, as i t  was admitted that the 
settlement was made in reference to the deed of defeasance, 
which was, in a few days afterwards, executed." So in the 
case before us, when i t  was testified that the plaintiff owed 
the defendant's intestate on account, $138,374, for the hire of 
negroes, and also a note for several hundred dollars, and af- 
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ter the time, when both the accounts owing to, and from 
him, were due, the plaintiff said that he and the intestate 
had had a settlement, and about the same time seat $50, to 
be credited on the note held against him by the intestate, we 
think the law raised a presuznption that his account had been 
taken into the settlement, and was thereby satisfied. The 
presunlption was not conclusive, and he was at liberty to shorn 
that the fact was otherwise; but in the absence sf  proof on 
his part to that effect, his account must be considered as hav- 
ing been settled. Every presumption of this kind, is founded 
(as was said in D u ~ r e e  v. Dupree, 4 Jones' Rep. 387,) upon 
the principle, that the thing presumed is ordinarily the con- 
sequence of that from which the presumption is ~aised. 
" Thus, as i t  is common in England, for the purchaser of goods 
to give his note for the price, a note given after the pnrchase 
of goods is, in the absence of direct proof, presumed to 
bave included the price of such goods ; Notrie v. Barr ia ,  
1 Moody and Malkin, 335 so, an order for money is not usu- 
ally left in the hands of the drawee, unless the money has 
been paid. Hence, the possession of the order is admitted as 
evidence of the payment ; Blount v. Starkey, Tayl. Rep. 110." 
For the same reason, a settlement of accounts between two 
parties, is presumed to have included all the items on each 
side, because such is ordinarily the case with persons who 
enter into such a settlement. 

Our conclusion is, that the defendant was entitled to tbe 
instruction which he asked, and it was error in  the Court to 
refuse it. 

PER CURIAM, Judgment reversed, and a new trial granted. 
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Webb v. President and Directors of the Bank of Cape Fear. 

LEWIS WEBB v. THE PRESIDENT AND DIRECTORS OF THE 
BLYK OF CAPE FEAR. 

The service of process authorised to be made on a director of a corporation, un- 
der the 24th sec. of 26th ch. of the Revised Code, as applied to the Bank of 
Gape Fear, means one of the eleven principal directors, annually elected by 
the stockholders, and not a director appointed by the authorities of the 
bank for its branches or agencies. 

ACTIOIP of ASSUMPSPT, tried before his Honor, Judge MANLY, 
at a Special Term of Beaufort Superior Court. 

The suit was brought by warrant on a ten-dollar bank note, 
issued by the defendant, payable at Washington, to the bear- 
er on demand, which had been demanded and protested for 
non-payment. The case was brought to the Superior Court 
by appeal. Service of process was made by a summons le$t 
with James Ellison, one of the directors appointed by the 
yresident and directors of the Bank of Gape Fear, for the 
branch of Washington, who was not a director appointed by 
the stockholders of the pareat corporation. 

The defendant pleaded in abatement to the writ; to which 
the plaintiff demurred. The Cmrt  overruled the demurrer, 
and the defendant appealed. 

Dorfch, for the plaintiff. 
Aodmm, for the defendant. 

BATTLE, J. The only question presented by the pleadings 
is, whether the summons served upon one of the directors of 
the defendant% branch, at the town of Washington, was a snffi- 
cient service of process within the meaning of the 24th sec. 
of 26th ch. of the Revised Code. That section declares, that 
" the service of summons, i f  againat any insurance company, 
railroad, banking or other joint stock incorporated company, 
shall be made by leaving a copy thereof with the president 
or other head, cashier, treasurer or director of such compariy," 
The act of 1833, (see. 2, Rev. Statntes, p, 47,) by which the 
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defendant was rechartered as a banking corporation, provides 
in the 4th section, u that for the well-ordering tho affairs of 
the said corporation, there shall be eleven directors, of whom 
at least seven shall be residents of Wilmington, or within fif- 
teen miles thereof, elected pearly by the stockholders, a t  a 
general meeting, to be held annually at  WiPrnirngton, on the 
6rst m o n d q  in January." By the 5th seetisn, n president is 
to be chosen By tlie directors, or a majority sf them, front 
among thel~sclves, and it is declared in the same section that 

the president and directors of the prillcipd Bank, for the 
time being, shall have power to establish branches or agencies 
of the said bank at  such place, or places, within this State, as 
they may think proper," and t;e conmiit the r~anagement 
thereof to such persons as they may select, proi~ided that tllere 
shall not be less than three directors at each of such branch- 
es or agencies. Tile chnrber, in  severd other seetiens, speaks 
of the directors of the bank, bnt always niealas thereby the 
eleven directors directed by the 4th section to be elected an- 
nually by the stoc1;holders. Thus, i.n the 6th section, where 
the appointment of ofiicers, clerks amd servants at  the princi- 
pal bank and its branches and agencies is given to the " presi- 
dent and dirmtors for the time kingv--so, ila the 8th sectio~l. 
where the clir.ectors. rrnder whose administration it is contract- 
ted, msy, under certain cilcnlnstances, be made responsible f m  
the excess of a greater debt than they.skJL be allowecl by law 
to incur. Again, where the president and directors are bx 
the 9th section compelled to rnnke loans to the State in cer- 
tain contingencies. It appearing from these, and other parts 
of the charter, that vben the term directors is mentiune(1, i t  
nneans the dircctols of tlie corporation, "I contradistinction to 
the local ~1ireetol.s of' a Irrar~ch, or agency, unless otl~crwise 
explained, mc may well infer that d e n  the ~lirectol*~ of the 
bank are lnentioncd in any otlier act of Assembly, the gene:.- 
a1 directors of the corporation are intended, unIess it is other- 
wise expressed. Socll a construction of the Act in question, 
is the more readily adopted, because the service of the snm- 
mons d l  then pursue the exigencj of the process  hiel la aaris 
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against "The president, directors and company" of the bank ; 
and this construction will undoubtedly satisfy the words of 
the act. 

W e  understand that the main al-gument in favor of the suf- 
iicieney the service in the present case, was the eonven- 
ience of a22oming it, because the bank note, upon wbieh the 
warrant was brought, was payable at the defendant's branch 
a t  Tashington. The answer is, that thongl? payable there, 
i t  was not tlie debt of tlie braneb, but of the whole corpora- 
tion ;, beddes, the argument prores too much, for if the sum- 
mons could Be served upon a clirectsr at Washington, i t  might 
have been serl-ed on a warrant on tlie same note on a director 
at  Asl~eviHe, wl~ere the defendant bas another brartch. We 
bare  no cbmbt that the Legislature, ia providing for service 
upon a banking aorporatiw by the term "director," meant 
one of those persom 1%-110 were to be elected annually by the 
stockholc~~rs for bLthe well-ordering of the affairs of the mr- 
pmratim,'" and not one of' those directors who were to be ap- 
pointed far tbe management of such branekes and agencies, 
ns the yreside~at and directors at' the prigleipal bank shoulcl 
think p r o p e ~  ta establish. 

Our conclusion, therefore is, that the marrant in the present 
case, mas not properly served upon the &Ee~&snt. 

The judgment must be reversed, and then a judgment be 
@en on the demurrer for t l ~  cl~fendant. 

The right of navigation, being of most importance to blje pablic weal, is par* 
moult to all conflicting rights. 

The Act of Assenlbly, Rev. Code, chapter 101,section 28, requires of the 
owner of a toll-briclge, not only to erect and keep in good repair n draw 
sufficient for the purposes ~f a free narigatioo of the stream, but ~IKJ  te 
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provide the means of raising it, and to have it raised whenever steamboats 
and other vessels are passing it. 

Trm was an action of TRESPASS quare ~ Z a u ~ ~ r n  fregit, tried 
before SAUNDERS, J., at the Special Term, February, 1858, of 
Wayne Superior Court. 

The suit was b~ought  for damages for striking and carry- 
ing away a part of the toll-bridge over the Neuse river, be- 
longing to the plaintiff's testator. The intestate, and those 
under whonz he claimed, had for forty years owned a public 
ferry across the river, at the point where the bridge in ques- 
tion was located, (owning also the land on either side of the 
stream,) which, for the last ten years before the injury com- 
plained of, had been nnder the privilege accorded by the act 
of Assembly, supplied by a toll-bridge erected in lieu thereof. 

The defendant Jerkins was the owner of a steamboat, which 
usually navigated the river Neuse, between New-Berne and 
Smithfield, on a part of which, the bridge in question was 
situated. 

I t  mas in evidence, that the bridge had a "a  dram" in it, 
which was intendecl to allow boats to pass ; that this draw was 
ilifiicult to be worked ; that i t  was not snpplied with machi- 
nery of any Bind to raise and lower it, but that this had to be 
done by  getting on the bridge, taking up a part of the floor- 
ing arid pushing down with poles the ?arts of the sections of 
the draw which lapped nnder the bridge, which had the ef- 
fect to raise the other ends of the sectiou ; that at high ivater 
this opening codd be but partially effected, the water not 
permitting the descent of the end under the bridge, SO as 
to inalte an entire opening ; that when entirely opened, the 

- 

sections conlposing the draw would be at  right angles with 
the line of the bridge, but on this occasion such was not their 
position, and that only about ten feet of the space was opened; 
that there were no hands at  the bridge to raise the draw, nor 
were any usnally kept there for that purpose ; that this v a s  
always left for the boat hands to do, and that i t  required four 
or more hands to do it ; and detained each boat from fifteen 
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minutes to Ila'lf an Ilonr, and sometimes even longer; that on the 
occasion colnplained of, there was a high freshet in the rirer, 
and tlie boat of the defendant Jerkins, under the charge of 
the clefendant Pi t t~nan as captain, on a downward trip was 
stopped at this point by the bridge; that she laid to and put 
her liands on the bridge to open the dmw, wliicli mas clone 
as far as its condition would admit ; that the boat endeitrorecl 
to take distance u p  the stream, so as to take the centre of the 
openhg, but, either from tbe want of due caution, or from a 
defect in the power of the boat, she was not able to clo so, 
but in passing struck the bridge ancl carried a part of i t  away; 
that this was not done wilfully, bnt from accident, and the 
question was, whether there mas such negligence as to make 
the defendants liable. 

His Honor left it to the jnry to sap whether there was a 
proper and sufficient dram in the bridge, and if there was, 
whether the defendants were gnilty of neglipnce in passing 
it. To this instmctim, defenclants excepted. 

Verdict and judgment for the plaintiff. Appeal by the 
defendants. 

Strong, Fowle and &Rae, for plaintiff. 
Hnqqhtotz, Dortch and Xtevemson, for defendants. 

BATTLE, J. Tlie river Neuse, at  the place ~ i d ~ e r e  plaintips 
toll-bridge spans it, is a navigable stream, ancl being so, the 
defendants had the right to navigate it with tlieir boats, a t  
all times, without obstrnction from any person, unless such 
obstruction were authorised by tlie sowreign power; this sorc- 
reign power would hare been the General Gorernment, lml  
the congress of the United States passed any act in relation 
to this rirer, in execntion of the power " to regnlate commerce 
with foreign nations and among the several States;" Con. of 
1:. S. Art. 1, sec. 8 ; Wilson r. Blccckbirtl Creek Alccrsh Com- 
y m y ,  2 Peters' Rep. 248, (8 Curtis, 105). But as no such act 
mas ever passed by congress, the Legislature of this State is 
the only sovereign under whose authority a bridge, or anv 
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any thing else, conld be erected, whereby any impediment 
to the free navigation of the river conld he created ; State v. 
DibiZe, 4 Jones' Rep. 107 ; The State of Penmylcnnicc v. The. 
TheeZiq~g am? BeZmont Bridge CYonzpan ?I, 1s Howard's Rep. 

a t  p. 432. 
It cannot be doubted that the toll-bridge, owned by the 

@aintiff's intestate, was, in tbe condition in wl~ich it was 
lwoved to be at the trial, a serious obstrnctim to tlie passage 
of steam, and other boats, up and down the river. The 
question then is, whether the owner had any antllority froni 
the Legislature to put it there, and keep it 11p in the condi- 
tion described. I re  contends that lie had sncli anthority nn- 
der the 28th section of the l0 ls t  chapter of the Xerisecl Code, 
vhich enacts illat '' in all cases where the proprietor of a f'ei-ry 
sliall pref'er building a good and snbsta~~tial bridgc over any 
water-conrse, instead of keeping a ferry, lie rnay do so, and 
may claim and liold si~cli bridge under the same rights, anti 
in the same manner, by which thc ferry is claimed and lield, 
dkc.," with R ~ ~ O V ~ S O ,  however, '& that on all such bridges tlic 
proprietor sl~all erect a dram where the free navig~tion of the 
stream may reqnire it." The erectio~i of the bridge is un-  
doubtedly mthorised by tliis act, and it is eqnally clear that 
the owler was bound to erect, and keep in good repair, :L 
draw sufficient to allow of the free navigation of tlie river. 
The Legislatore, in requiring tlie draw, recognises the snperior 
daims of the right of navigation, ~ ~ h i c h ,  by tlie general I:L:~. 
is a riglit paramount to a11 others. Tl~us  it n-a3 11elcl in Lc, t r i~  
v. lieeling, 1 Jones' Rep. 299, " that the right of navigatiurl 
is par;tnioni~t, because i t  is of most iinport:incr to the public 
I\-eal." In that case the superiorit7 of the right of naviga- 
tion was asserted over that of fishing, but the same prit~ciple 

that it is of the most import:ulce to the public weal," will 
g i ~ e  it the preference over all other conflicting rights. 

This being estal)lished, v-e tliink tlnat a fair coi~straction of 
the act, according to its spirit and intent, ~.eqnires us to liold 
that it was ilnposed upoil the owner of tile bridge, not o n l j  
to erect, a d  keep in good repail-, a draw ssnfficicnt f'or tlie 
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purposes of a free navigation of the stream, but also to pro- 
vide the means for raising it, and to have i t  raised, when 
steamboats and other vessels were passing. I t  is manifestly 
putting the right of the owner of the bridge above that of the 
na~igators  of the river, to subject the latter to the necessity of 
stopping their boats and raising the draw with their own hands, 
thereby causing them much delay, and oftentimes exposing 
them to danger; and we are surprised that they have snb- 
lnitted patiently to the inconvenience so long. 

Cut perhaps it map be said that this construction of the act 
will veyy much iinpai~, if it do not destroy, the valne of toll- 
bridges across navigable streams, by requiring the owners of 
them to keep hands to raise the draw when boats are passing. 
If so, i t  must be submitted to as tlie necessary result of en- 
ibrcing the paramount right of navigation, which, as we have 
seeu, is for the puhlic weal. But we do not believe that it 
will necessarily produce that efTect. The owner of a toll- 
bridge must have a keeper attending st the bridge for the por- 
pose of collecting his tolls. If we arc not much mistaken, the 
draw may be constructed in such a manner as, by the aid of 
proper machinery, to be easily raised by the keeper ; or at 
least by hina with very little other assistance. But whether 
this is so or not, the paramount right of navigation must be 
maintained, even though it may be at  the expense of other 
rights. 

Tllis view of the case makes it unnecessary for us to decide 
any other question raised in the a r p n e n t .  

PEP CURIAX, Juclgmcn t reversed, and a venire do novo 
awarded. 
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HILLIARD LEWIS v. JACKSON W. BRINKLEY, 

The defendant had agreed to deliver a deed to the plaintiff before two o'clock, 
and failing to do so, the plaintiff offered to receive the same after that 
time during the day; but while the deed was being prepared he left, de- 
claring he had waited longenougl~, and refused to receive the deed next day 
when tendered, it tuns held that the plaintin' was entitled to recover from 
the defenclant a sum advanced as part of the price. 

ACTION O~ASSGMPSIT, tried bef'ore CALDWELL, J., at  the last 
Spring Term of Wilson S~iperior Court. 

Tile defelidnnt ag~eecl to meet the plaintiff next clay and 
execute to him a deed for a lot in the town of Wilson. between 
the llslirs of 10 A. 31. and 2 P. M. Tlie p!aiiitiff paid de- 
fendant fifty dollars, in part of the gnrchase money, and i t  
was fnrther agreed, that if eitller party failed to perform the 
contract, he should forfeit to the other, fifty dollars. 

Tlie parties met, as had been stipulaied between them, but 
tlie deecl was not clelirerecl before two o'clock, although the 
plaiutiff twice suggested to tlie defendant tliat this had better 
be done. Afier two o'clock, the plaintiff still expressing a wil- 
lingness to take tlie deecl, they went together to an attorney 
to hare one prep:irecl. Before the deed was prepared, being 
almost dark, the plaintiff left the place, declaring that he had 
waited long enongli, aucl woulcl not wait any longel; and that 
lie must have his deed or his money. In reply, tlie defendant 
rcqnestecl the plaintiff to wait a few ruinates and he shonld 
have the deed. On the nest day, tlie clefendant tenclcrecl the 
plaintiff a deecl prepared by the attorney, but the plaintiff re- 
fused to accept it, and this action ~i-as brought to recover the 
fifty dollars adranced as part of tlle price. Upon these facts, 
the Court charged tliat the plaintiff was entitled to recover. 
Defendant excepted. 

Verdict for plaintiff. Judgment and appeal. 

Dortch, for the plaintiff. 
Strong, for the defendant. 
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P ~ a n s o x ,  J. We concur with his I<onor in the view taken 
by l~ in i  of this case. As the deed was not delivered before 
two o'clock, the defendant was i11 default, and plaintiff had a 
good cause of action at that time. I t  was therefore gratni- 
tous, and a matter of faror on his part, to agree to go to an 
attornej, so that the deed iniglit be prepared and accepted 
~?ugzcpro tzmc. I t  coines with an ill grace from the def'end- 
ant to insist, that after dallying about the matter arid detain- 
ing tlie plaintiff' 'till almost dark, lie had a right to deliver the 
deed on tlie next day, altliough tlie plaintifi.' llacl, the day be- 
fore, tmice " qnickened his diligence" mihin the appointed 
time, by suggesting that tlie deed liad better be executed, and 
liad finally, after liis patience was exlianstecl, started home, 
notifying the defendant that he would not accept the deed 
after~rards, but slionld insist on having tlie nioney. The 
plaintiff certainly had a right to put an end to the continu- 
ance of the favor that he had gmnted. The defendant had 
IYO right to trifle with h i m  any longer, and was bonnd to hand 
liirn back liis money, (the fifty dollars paid). T4'hetlier lle 
was not also bound to pny the f i f t j  dollars forfeit, is a ques- 
tion not presented by the ease. 

WILLI-111 J. CAMLIN v. JOBX T. BARNES. 

1 Court has no power to order a new process to bring in a, new defenc1an.t 
during the pendeucy of a suit. 

&tion to amend, he:ird before CALD~ELL,  J., a t  the last 
8nperior Court of Wilson c o ~ ~ n t y .  

The writ  as issued in Albril, 1857, returnable to the Fall 
Term of that year against John T. Barnes. The cause was 
put to issue and stood on the trial docket at this term, when, 
upon the suggestiou that Len-is J. Dortcli had been partner with 
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the defendant, i t  was moved that the plainti,ff have leave to  
amend by issuing process to bring in William T. Dortch, the 
administrator of Lewis Dortch, to answer to this action. This 
was objected to by the said William T. Dortch, who was pre- 
sent in Court, and the motion r e f~~sed  bv the Court. 

From which decision, the plaintiff appealed. 

St~orng, for the plaintiff. 
Dortch, for t,he defendant, 

PEARSON, J. There are exceptions to evexy general rule, 
and we think that an exception is at  last presented by the 
present case to the rule which has grown up in the construc- 
tion of our statute of amendiu.euts, i. c., "the Court has pow- 
er tor amend any thing at any time." 

The case falls under the first class set out in PhiZZipse v, 
iliydon, Bns. Kep. 350, " every conrt has ample power to pcr- 
mit amendments in the process and pleadings of any suit 
peltdiny 6tfore it." So, if this be an amendment, the Court 
has power to make it. But it is not an amendment. The 
effect of the order is to make, and not to amend, this process. 
W e  put our decision on the ground, that whenever it is neces- 
sary to issue new process to bring in a new defendant, the 
opemtion amounts to somethina which exceeds an amend- 
rnent, in the broadest signification in which the word has 
ever been used. 

Among the great number of cases on the subject of mnencl- 
ment in our reports, i t  is no wlzere decided, orintimatecl, that 
the Court has power to issue iaew process. See the confusion 
that would result : The new defendant must make " defense" 
and enter his pleas. This he does at  the term in which he is 
brought in ; of course he cannot be required to do i t  n m c  
p10 turn. No fiction can effect that. So, there are distinct 
and ~mconnected pleadings at  different times in the sarne suit; 
to say nothing of the fact, that the defendant, who is already 
in, must be made to stand by lintil the nem man can be ar- 
rested and brought in. 
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Eut  again: the issuing of a writ is the commencement of 
a suit ; consequently, the suit, as against the different defeucl- 
ants, is commenced at  diff'erent times, and the pleas and or- 
ders in this " double headed monster," will be of different 
dates, unless the power of the Court can be stretched so far 
as  to make the new defendant " consider himself" as having 
been sued wunc pro  tune. I t  was not the intention of the 
Legislature to confer upon the ~ o u r t s  the power to produce 
such a legal absurdity. W e  conc' ur in opinion with his Honor. 

PEE CURIAM, Judgment affirmed. 

SAMUEL MASTERS v. BRYAN GBRDXER. 

When arbitrators are chosen to settle a copartnership, it is for them to say 
what does, or does not, constitute a part of the copartnership effects. 

ACTION of DEBT, tried before CALDWELL, J., a t  the last Spring 
Term of Craven Superior Court. 

The plaintiff declared on a submission bond, which recited 
that there had been a partnership between the plaintiff and 
defendant in the business of making and distilling turpentine 
in  the State of Georgia, which had been dissolved, and certain 
matters of difference having arisen between them, they 
obliged themselves, in the bond declared on, to submit "all 
the said matters of controversy and all matters of difference 
in  relation to, or in any wise concerning, said partnership ;" 
with a final obligation to stand to, abide 6y and perform the 
the award of the arbitrators. 

The breach assigned was that the defendant refused to per- 
form the award of the arbitrators. 

The defendant offered to prove that there was error and 
mistake in the award in the charge of $250 for two mules ; 
for that they were the private property of the plaintiff, and 
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not within the terms of submission, which only embraced co- 
partnership property. 

The testimony mas objected to and rejected, for which the 
defendant excepted. 

Verdict and judgment for the plaintiff. Appeal by the 
defendant. 

BonmeZZ, for the plaintiff. 
J. W. Bryan and Haughton, for the defendant. 

PEARSON, J. We concur with his I-Ionor, that whether the 
two mules were the private property of Samuel Masters or 
belonged to the copartnership, was a question embraced with- 
in the terms of the submission, and the parties were conclu- 
ded, in respect thereto, by the award. I t  would seem to be a 
matter of course that when arbitrators are chosen to settle n 
copartnership, it is for them to say what does or does not con- 
stitute a part of the copartnership effects. Unless they have 
authority to settle this question, it would be impossible to 
make a settlement. Brown v. Brown, 4 Jones' Rep. 126, is 
decisive of this point. 

PER CIJRIAN. Judgment affirmed. 

WILLIAM S. ASHE v. -4. J. DEROSSETT, Addr of SAMUEL POTTER. 

Where it was agreed between the owner of a rice mill and a planter, that if 
the latter would bring his rice to the former's mill, it should have a priority 
in being beat, to which he, the owner, had become entitled, and it was not 
so beat, but was kept in the mill to await anotherturn, and, before it was beat 
at all, the mill and the rice is question were consumed by fire, i t  was Held 
that damages for the loss of the rice could not be assessed for the breach of 
this contract. 

The notes of an attorney taken on a former trial of the same cause, which he 
swears he believes to be correct, though the witness does not fully remem- 
ber the evidence, are admissible. 
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&TION of ABsuMPsrr, tried before PBRSOE., J., at a special 
term, (Jan'y, 1858) of New-I-Ianover Superior Court. 

The defendant's intestate was the owner of a rice mill, and 
the plaintiff seut his rice to be beat. I t  was proved tliet the 
usual custom of the mill was t~ take one tenth as tolli. ancl to 
beat each man's rice in turn, fifteen hundred basliel~ being 
consiclered as a turn, and, while at the mill, the owner of the 
rice Tvas to run tlie risk of loss by fire, occurring withmt 
blame on thc part of the bailee. There was not evidence of 
~iegligence, but there was evidence going to show that Potter 
t4cl Aslic, the plaintiff, that lie, as the owler of the mill, was 
entitled to a turn which would soon come 'round, and that 
the latter alight bring his rice to tile mill and he should have 
i t  beat in that tnrn. Upon which the pkintiff took his rice. 
to the mill, bnt it was not worked on at that turn, and after 
that turn, tlle mill and contents, including the rice in question, 
were consui~ied by fire. I t  was for this f'ailure and refusal to 
beat the plaintiff's rice according to the contract, that this 
snit was brought, and the plaintiff insisted upon the value of 
the rice destroyed as the measure of the damages. 

The defendant, anlong various other objections, opposed 
the demand for damages for the loss of tlie rice, as not being 
the mnsequence of the breach sf contract relied on. 

I-Iis TIonor was of opinion, if a breach of the contract had 
been estabiished, tlint the loss of the rice being a natural con- 
sequence, cms the proper measure of the plaintiff's damages, 
ancl so instrilcted the jury. The defendant excepted. 

Upon the trial, ATIT. IVright, a gentleman of the bar, vas  
tendered to prove wliat a deceased vitness had proved on a 
former trial of this snit. Mr. Wright liad managed the cause 
on that occasion, and took notes of tLie witness' evidence. H e  
said he did not then recollect the substance of the whole of the 
~~ritness' testimony, b ~ ~ t  that to the best of his knowledge and 
belief, his notes, taken at the trial, contain the substance of 
all the deceased witness then swore. The plaintiff's counsel 
tlien offered to read the notes, which was objected to by the 
defendant, but admitted by the Court. Defendant excepted. 
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The plaintiff had a verdict for tlie whole value of the lice 
destroyed. Judgment and appeal by defendant. 

Strange and W. A. Wr$it,  for plaintiff. 
E. G. Baywood and London, for defendant. 

PEBESON, J. The defendant's counsel contended that the 
plaintiff could not recover, in respect to the burning of the 
rice, Because the injury was too remote. His Honor was of 
a digerent or~inion. There is error. 

Where one violates his contract, he is liable only for such 
damages as are caused by the breach ; or such, as being in- 
cidental to the act of omission or cornmission, as a natural 
consequence thereof, may reasonably be p re s~med  to have 
been in the contemplation of the parties when the contract 
was made. This rule of law is well settled, but the difficulty 
arises in snaking its application. In regard to that, we differ 
with his Honor. There is nothing to show that the contin- 
gency, that the rice might be burnt if left in the mill, was in 
the contemplation of the parties. On the contrary, its being 
burnt was an accident unlooked for, and unforeseen, and can, 
in no sense, be considered as havirig been caused by the fact, 
that i t  was not beat in the turn promised by the defendant's 
intestate, consequently tlie damages were too remote, and the 
jury ought not to hare been allowed to include the valne of 
the rice in estimating damages for the breach of the promise ; 
BoyZe v. Reeder, 1 Ire. Rep. 607 ; White v. Gri8.12, 4 Jones' 
Itep. 139. 

Jones v. Wicwcl, 3 Jones' Rep. 24, is an authority for the 
admissibility of the evidence which was objected to. 

As the case goes back for a new trial, i t  may be well to. 
call the plaintiff's attention to the point, that, altbough the 
declaration sets out a sufficient consideration to support the 
promise sued on, no evidence in support oif the alleged con- 
mideration is set out in the statement d the case. 

PER CUEIAN, Judgment reversed,and a venire & novo. 
6 
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Phillips u. Houston. 

JOHN PHILLLPS v. WILLIAM 5. HOUSTON, Adm'r. of FRANCES 
PHILLIPS. 

Where the donor ina deed of gift, handed it to a third person, signed and sealed, 
to have it proved and registered, without retaining any authority or power 
to control it, which, on being returned to the donor, was dehvered to an- 
other person in like manner and for the like purpose, but who neglected to 
have it registered until after the donor's death, it was Held that the deliv- 
ery to the first person, to whom it was handed, mas a complete delivery. 

ACTION of DETINUE, tried before CALDWELL, J., at  the last 
Spring Term of Duplin Superior Court, 

The defendant's intestate was the mother of the plaintiff, 
who resided in the State of Alabama ; i t  was in proof that she 
called upon one Kinnair, to draw a deed of gift to the plaintiff 
for Jack, declaring that the plaintiff was one of the oldest of 
the family, that he had worked hard and helped make the 
property of the estate, and had never received his full share 
of it, and that she wished to give Jack to him. Thereupon 
Kinnair wrote a deed of gift to the plaintiff, which was signed 
and sealed by her, and witnessed by the said Kinnair and one 
Holland. She delivered the deed to Holland, and requested 
him to take i t  to the court-house and hare it recorded. This 
he  promised, but failed to do, upon the allegation that the 
donor had given him no money to pay the fees. Holland 
returned the deed to the donor, who shortly thereafter gave 
i t  to one Kennedy, with directions to deliver i t  to one Moore, 
with a request that he shonld take i t  to court and have i t  re- 
corded. Kennedy placed the deed among his papers, where 
i t  remained until the donor's death, Be alleging that he forgot 
it. After the death of Mrs. Phillips, Kennedy gave the deed 
to Moore, who had i t  proved and registered. The jury re- 
turned a verdict in favor of the plaintiff, subject to the opin- 
ion of the Court, upon the question whether the deed was 
duly delivered, under the circumstances above stated. On 
consideration, his I-Ionor was of opinion with the plaintiff 
upon the question reserved, and gave judgment on the ver- 
dict. The defendant appealed. 



JUNE TERM, 1858, 303 

Phillips v. Houston. 

TPilliam A. Wright, for the plaintiff, 
J. H. Bryan,  for the defendant, 

BATTLE, J. In  the case of Hall V. Ilarr.zfs, 5 Ire. Eq. 303, 
it was said by  the Court, that the delivery of a deed " de- 
pends upon the fact that a paper, eigned aindsealed, is put out of 
the possession of the maker." That, we think, is the true test, 
and if i t  appear that the grantor, or donor, has parted with 
the possession of the instrument to the grantee or donee, or to 
any other person for him, the delivery is complete, and the 
title of the property granted, or given thereby, passes. But 
i t  will be otherwise, if the grantor or donor retain any con- 
trol over the deed ; as if he, when he hands i t  to a third per. 
son, request him to keep i t  and deliver it to the person for 
whom it is intended, urnless he shall call for i t  again. These 
principles will be found to govern all the cases, beginning 
with Tate v. Tate, 1 Dev. and Bat. Eq. 22, rnnning through 
Baldwin v. Xaults6y, 5 Ire. Rep. 505 ; Snider v. Lockenour, 
2 Ire. Eq. 360; Ellington v. Currie, 5 Ire. Eq. 21 ; Roe v. 
Lovick, 8 Ire. Eq. 88 ; Gas7cill v. King, 1 2  Ire. Rep. 211, and 
iVewZit V. Os60rne, 4 Jones' Rep. 157, down to Air69 v. 
liolnzes, ante, 142. Tried by the above mentioned test, 
the delivery of the deed, in the present case, must be declared 
to be complete. The donor handed the paper, signed and 
maled, to a third porson, fur the use of the donee, without any 
reservation whatever, and when i t  was returned to her, she 
immediately handed i t  to another person, for the donee, with- 
out the slightest intimation that she was to have any control 
over it. The delivery, however, was perfect, when the in- 
strument mas handed to the first person, and i t  made no dif- 
ference whether i t  was registered before or after the donor's 
death. His Eonor was right in giving judgment for the 
plaintiff, and tho judgment must be affirmed. 

PEP OURIAM, Judgment affirmed. 
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WILMINGTON AND MANCHESTER RAIL ROAD CO. v. JOHN 
WRIGHT. 

A corporation authorised to be constituted under an act of Assembly, cannot 
take a bond, payable to it, until the pre-requisites have been performed to 
give it corporate existence. 

ACTION of DEET, tried before ELLIS, J., at the Fall Term, 
1867, of Wayne Superior Conrt. 

The plaintiff declared on the following bond : 
" On demand - promise to pay to the Wilmington and 

Manchester Rail Road Company, or order, tmnty-five dol- 
lars, for value received, being the first instalinent of five per 
cent. on five shares of stock subscribed, by --- in said 
company. October 30th, 1847. J. WRIGHT, [seal.] 

The plaintiff alto declared for the remaining instalments of 
the five shares, which was resisted, on grounds, relating to 
the validity of the subscription, the want of proper advertise- 
ment, &c., but as these points are not considered by  the 
Court, the exceptions relating to them, are omitted. 

The defendant's connsel resisted the recoyery on the bond, 
upon the ground, that there m-as no proof whatever, that on 
the 30th of October, 1847, the date of the said bond, and when 
i t  was presumed to have been execnted, that the plaintiffs had 
a corporate existence, under the act of Assembly, by which 
they were chartered. 

His Honor instructed the jury against the defendant on this 
point. Defendant excepted. The charge of the Court on the 
other points, becomes immaterial. 

Verdict for the plaintiff on the bond, also for the remain- 
ing instalments. Judgment. Appeal by defendant. 

J B. Bryan and Dortch, for the plaintiff. 
Wm. A. Wright, for the defendant. 

PEAR~OX, J. To make a grant, there must be a grantor, a 
grantee and a thing granted ; to make a bond, there must be 
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an  obligor, an obligee, and a thing to be done. The paper 
sued on in this case, as a bond, is of' no force and effect, be- 
cause there was no obligee capable of receiving it. The plain- 
tiff was not in esse-had no legal existence at the time the 
bond bears date. The act of the Legislature gave to i t  an 
inchoate existence, but it did not become a corporate body 
capable of actingfor itself, and i m  its ow% mme, nntil cer- 
tain pre-reqnisites had been complied with, which was not 
done until after thc date of this instrument. 

As the error, in respect to the alleged bond, entitles the 
defendant to a venire de novo, it is not necessary to consider 
the other points made in the case. I t  will be an interesting 
question, how far the nullity of the bond may affect the validity 
of the subscription, and the lialnility of the defendant in  re- 
spect to the several instalments, for which he is sued. 

P E ~  C u r n u ,  Judgment reversed and a venire de aouo. 

COOK & JOHNSON u. DUGALD McDUGALD. 

An order of the County Court permitting a creditor, not notified, to make up 
a n  issue of fraud in a proceeding under the insolvent debtor's act, a refusal 

to treat certain specifications of fraud, suggested by the plaintiq as nulli- 
ties on account of vagueness, and because not filedin time, and an order to 
continue tlte cause, can, neither s f  them, nor altogether, be appealed from; 
because a decision of them, in an way, would not put an end to the eausc.. 

3foIotion to discharge a debtor from custody, under the act 
for the relief of insolvents, heard before MANLP, J., at  the last 
Spring Term of Cuniberland Superior Co1u.t. 

A ca. sa. lmd issued froin a justice of'the peace against the 
defendant, and a bond taken returnable to March Term, 1855, 
of the County Conrt. The defendant filed a schedule, which 
on monday of the term, he proposed to swear to, but the 
plaintiff, in the ca. sn., asked for, and obtained time, till friday 
of the term, to rnnke np an issue of fraud and file specifica- 
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tions. On that day, the plaintiff gave notice that he declined 
to make up such issue, whereupon Cook and Johnson asked, 
and obtained leave, to make up the issue of fraud, and they 
filed specifications, suggesting that the defendant had con- 
cealed property, money and effects, in various instances and 
yarticnlars. The new plaint& then filed an affidavit, upon 
whioh, the cause was ordered to be contiwed till the next term 
of Court. 

These several inc~ti~ns were opposed by the defendant, who 
filed a statement, in writing, specifying the grounds of his op- 
position, to m-it : 

" 1. That the specifications, or what purports to be such, 
are mere suggestions, and not specifications. 

" 2. That what purports to be specifications of fraud, is but 
an affidavit of John 11. Cook, suggesting fraud. 

" 3. That if there be any suggestions of fraud, they have 
not the w r i t t e ~ ~  affidavit of any one annexed, setting forth, 
that he verily believes them to be true. 

" 4. For that such suggestions or specifications, are not suf- 
ficiently explicit. 

" 5. For that in point of fact, no issue is made np, and until 
that is done, the Colrrt cannot continue the cause." 

The exceptions thus drawn up were overruled by the Court, 
and the defendant appealed to the Superior Conrt. 

Upon motion, in the Superior Conrt, the defendant'sappeal 
was ordered to be dismissed, upon the ground, that it hat1 been 
improvidently allowed. Whereupon, the defendant appealed 
to this coourrt. 

B u d s  and linughton, for the plaintiffs. 
&lly and FuZZer, for the defendant. 

BATTLE, J. The several orders of t k s  Conn ty Conrt, from. 
which the defendant appealed to the Superior Cmrt, were of 
such a character, that lmt one of them presented a question, 
upon which a judgment against the plaintiffs, eonld put an 
cud to the cause. If such bad  bee^ the case-, and the defend- 
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ant had a right to such a judgment, which the Court refused 
to give, he might have appealed at  once to the Superior Court. 
Althongh it is admitted, that it is not every order which the 
county co~trt may make in the progress of a cause, that is, 
the subject of an appeal, yet, as TAYLOR, C. J., said in Burnt 
v. G?wweU, 2 Murph. Rep. 424, " Whenever the question 
presented to the county court, is such, that a judgment pre- 
sented to i t  one way, would put an end to the cause, i t  may 
be appealed from." This rnle was adopted as the true test in 
the case of Xast in v. Porter, 10 Ire. Rep. 1, and according 
to i t  the appeal, in the present case, was improperly taken, 
and, therefore, was rightfully dismissed from the Superior 
Court. The making suggestions of fraud by creditors, under 
the insolvent debtors' act, Rev. Code, ch. 59, and the order- 
ing of issues to be made up thereupon, to be tried by a jury, 
are matters proper for the County Court, and the defendant 
cannot be entitIed to any judgment in reference to them, 
which would put an end to the cause, and it follows, that any 

the orders in this case, with the additional one, for the con- 
tinuance of the cause, and a judgment upon neither could 
have been final. 

The order of the Superior Court dismissing the appeal is 
amrmed, and this opinion will be certified to the Superior 
Court, to the end that the appeal to that court may be dis- 
missed, and that a writ ofprocedendo may issue to the County 
Conrt, directing it to proceed in the cause according to law. 

Pen CURIAM, Judgment affirmed. 

Doe on the demise of SAMPSON BENNETT v. BURRELL WILLIAMSON. 

h mortgagee, who has had seven years' possession of the mortgaged premi- 
ses previously to the entry of the defendant, who is a stranger, can recover 
possession, whether tho mortgage debts have been paid or not, 
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ACTION of EJECTMENT, tried before MANLY, J., a t  the Spring 
Term, 1858, of Sampson county. 

The title of the lessor of the plaintiff depended upon pos- 
session for seven pears, under s mortgage deed, the debt 
secured by which, had, as alleged by the defendant, been sat- 
isfied. The point in question was, whether the mortgage had 
been satisfied, and the Court charged the jury, that if there 
was seven years' possession, under an u?zsatis$ed mortgage, 
the plaintiff was entitled to recover, otherwise, he was not. 
The plaintiff excepted. 

Verdict for the defendant. Judgment and appeal by the 
plaintiff. 

C. G. TVAglzt, for the plaintiff. 
No counsel appeared for the defendant in this Court. 

BATTLE, J. I t  is not distinctly stated in the bill of excep- 
tions, that the defendant was the mortgagor, and froin the 
manner in which the case was submitted to the jury, we infer 
that he was not. Taking him then to be a stranger, we do 
not perceive any reason why the plaintiff's lessor, who was a 
mortgagee, should not recover by virtue of a seven years7 pos- 
session, whether the mortgage debts were, or were not, satis- 
fied. If they were not satisfied, then his recovery would be 
for his own benefit ; but if they were satisfied, them he would 
recover the legal title ; holding it, however, as trustee for the 
mortgagor. There is no intimation, in the case, of a recon- 
veyance of the legal title from the mortgagee to the mort- 
gagor, aud in a suit by the former, against a third person, to 
recover the possession of the mortgaged premises, we are not 
aware of any principle upon which such conveyance would 
be presnmed. 

I t  is well known that in the action of ejectment, the lessor 
of the plaintiff must recover upon the strength of his legal 
title, without respect to any equitable interest which may be 
in another. In the present case, there being no acti~al, or 
presumed, reconveyance of the legal title from t l ~ e  mortgagee 
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to the mortgagor, he had a right to recover if he had had 
seven years' adverse possession of the land before the entry 
of the defendant. The question, whether the mortgage debt 
had been satisfied or not, will arise between hirn and his 
mortgagor in case of his recovery. 

PER CUEIAX, The judgment must be reversed, and a 
new trial granted. 

I N  RE JULIUS H. ZOLLICOFFER'S WILL. 

ARer a will had been formally executed, one of the subscribing witnesses, 
upon his own motion, but with the consent of the decedent, took it and 
kept it to submit to the examination of counsel, and did not return it, nor 
have any discourse with the testator afterwards, it was Held that the act 
of publication was complete, and that it could only be revoked by one of 
the modes prescribed by the statute. 

ISSUE devisavit vel morn, tried before ELLIS, Judge, at the 
last Spring Term of Halifax Superior Court. 

The only point upon which exception was taken by the 
caveators, was in relation to the due publication of the will, 
and upon that, the proof was as follows : 

The will was written by Mr. Simmons as dictated by the 
testator ; after it was written, i t  was read over to him, and 
he assented to it. Testator, whilst on his bed, signed it ; the 
paper was then placed on a table by the bed-side, arid the sub- 
scribing witnesses signed it in his presence, and at his request. 
After this was done, Mr. Simmons, who wrote the will, and 
was a subscribing witness to it, remarked to Mr. Zollicoffer, 
that there were two important provisions in the will, arid he 
suggested the propriety of allowing him to take the d l  and 
submit i t  to Mr. Moore, of Raleigh, with a view of getting his 
 pinion whether the will, as written, would carry out the ob- 
jmts contemplated by the testator. To this, the decedent 
sssented. Nr. Simmons said " i t  was his ictention, if i t  did 
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not carry out the old man's design, to get Mr. Moore to draft 
one that would do so, but lie did not mention his purpose to 
Mr. Zollicoffer." H e  also stated that the suggestion was en- 
tirely his own. The witness took the paper, but for the want of 
a fit opportunity, he did not submit it to the lawyer as he de- 
signed. H e  saw Mr. Zollicoffer two or three times after the 
date of the will, but did not speak to him upon the subject of 
i t  before his death ; he lived within six or eight miles of the 
residence of the supposed testator, but no enquiry was made 
of him, during this period, respecting the paper-writing in 
qnestion. One witness said, that three weeks after the paper 
was writtten, Mr. Zollicoffer called upon him and another 
person, to bear witness that the instrument, in the possession 
of Mr. Simmons, was not his will ; that he mas not in a pro- 
per state of mind when he executed it. This was some time 
before his death. 

The caveators insisted that the paper-writing was not deii- 
nitely published, the decedent having consented for Mr. Sim- 
mons to submit i t  to a lawyer, so as to render i t  capable of 
destrnction, otherwise than by revocation ; that the whole 
was one transaction ; and they ask the Court to instruct the 
jury, that if they believed this was so, and that i t  was the 
purpose of Mr. Zollicoffer that it should be his will, only 
on condition of its being inspected and approved by Mr. 
Moore, then i t  was never published as his will. 

The Court instructed the jury, that the circumstance testi- 
fied to by Mr. Simmons, as to carrying the paper to Raleigh 
for examination by connsel, did not affect its validity, or tend 
to show it to be an unfinished act. The caveators excepted. 

Verdict in favor of the propounders. Judgment and appeal. 

Jenkins and Fowle, for the caveators. 
Xoore, for the propounders. 

BATTLE, J. W e  agree with his Honor, before whom the 
issne of deqisavit vek lzon was tried, that after the script was 
bigned by the testator and subscribed, in his presence, by two 



J U N E  TERM, 1858. 311 

S. &. T. Plank Road Go. v. Allison. 

attesting witnesses, the proposal made by one of them, and 
assented to by the testator, to take the script to a lawyer, for 
the purpose of ascertaining whether the provisions were pro- 
perly expressed, did not prevent it from being a complete 
will. Assuming that the purpose of the testator was to alter 
the script, if the lawyer should so advise, there was nothing 
said or done, at the time, to render the act of publication incom- 
plete. The testator had done all the law reqnired to make 
a complete will, before the proposal was made by the witness, 
and being complete, tho will could be revoked only in one 
of the modes prescribed in the statute, viz., by burning, cancel- 
ling, tearing, or obliterating the same, or by some other will 
or codicil in writing, or by some other writing, properly exe- 
cnted for the purpose. See Rev. Code, chap. 119, section 22. 
The juclgment of the Court below, pronounced in  favor of the 
script as the last will of the testator, is affirmed. 

PER CURIAM, Judgment affirmed. 

SALISBURY AND TAYLORSVILLE PLANK ROAD COMPANY r. 
THOMAS A. ALLISON 

Where it was agreed between the president of a plank-road company ahd a 
subscriber to the stock, that the latter might pay for a subscription previ- 
ously made to the stock of the company, in work to be done on the road, 
the carnpany furnishing the materials wherewith todo the work; it was Hdd 
not to be a defense to an action for the recovery of the subscription, thab 
the payment bad not been made in worli, because the materials had not 
been furnished, according to the calltract. 

THIS was an action of A ~ ~ U M P S I T ,  tried before BAILEY, J., at 
the last Spring Term of Rowan Superior Court. 

The plaintiff declared far the non-payment of $1000, sub- 
scribed by the defendant to the capital stock of the company. 
The defendant's subscription was proved. The pleas were 
general issne, payment and set off, and accord and satisfaa- 
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tion. The defendant relied upon the following facts, as a de- 
fense against the claini : H e  entered into a contract with the 
president of the company, subsequently to his subscription, to 
make one mile of the road, the president agreeing to furnish 
the plank, and the defendant engaging to do the grading and 
to lay down the plank. The president told the defendant, that 
if he made the road according to the contract, i t  wonld abont 
pay his subscription. In  pursuance of this agreement, the 
defendant graded about three quarters of a mile, and laid 
down plank for about half a mile. H e  did not lag' down any 
more plank, because the plaintiff' failed to furnish it. I t  was 
in  evidence that the company was insolvent, and that after 
the commencement of this snit, the road was sold under an 
execution, to pay its debts. 

The Court charged the jury, that if the company agreed to 
receive the work which the defendant might do upon the 
the road, as a payment of his subscription, they must ascertain 
what i t  was worth, and deduct that amount from his subscrip- 
tion, and that the plaintiff would be entl'tled to recover the 
remainder. That the plaintiR7s failure to furnish materials, 
so as to enable him to work out his subs&iption, was no de- 
fense to this action. The defendant excepted. 

Verdict and judgment for the plaintiff. Appeal. 

J; 3. X i  and Jones, for the plaintiff. 
Boyden, for the defendant. 

Bamr,~, J. The matter which the defendant set up as s 
defense to the action, could not avail hirn under either of his 
pleas. I t  manifestly could not be used under the general 
issue, nor mas it a set off. It mas not a payment, nor an accord 
and satisfaction, because the work was not completed. I t  
may be true, that it WES the fault of the plaintiff' that the work 
was not done, and that such defanlt niay give tho defendant 
a good cause of action against the plank road company ; bnt 
what was not done, cannot in law be considered as done, so as 
to amount to a payment or satisfaction. 
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The insolvency of the company, and its consequent inability 
to pay the damages which the defendant might recover against 
i t  for a breach of its contract, cannot, in a court of law, make 
any difference, and it is no part of our duty to decide now, 
whether any other tribunal can give relief. The charge of 
his Honor, in the Court below, was entirely correct, and the 
judgment must be affirmed. 

I 

PEE CUXIAM, Judgment a&med. 

State on the relation of JOHN U. KIRKLAND .L.. E. G. MANGUM. 

Where the parties to a suit agreed to submit their case to arbitrators, and 
that the award should be a rule of Court, but only the first part of which 
agreement was entered of record, it was Held that the Court, entertaining 
the suit, had the power to amend the record nunc pro tunc, so as to make 
it show that the award was to be a rule of Court. 

MOTION to amend a record, heard before SAUNDERS, J., a t  
the last Spring Term of Orange Superior Court. 

A snit was pending in the Connty Court of Orange county 
between the plaintiff and defendant, which was agreed to be 
referred to two arbitrators, and an entry of such agreement 
was made of record in the snit. The arbitrators acted on the 
case, and having made up an award, i t  was moved that the 
order of reference be amended b~ adding, ntmc pro  tunc, the 
words and their award to be a rule of court." The evidence 
was contained in the statement of Mr. Norwood, who s a p  
that he was counsel for the defendant, and Mr. Nash for the 
plaintiff; that the parties agreed to submit the matters in 
controversy between them to their two counsel, and that the 
award should be a rule of court. The latter part of the 
agreement was not entered in the order of reference. Upon 
this evidence, the amendment prayed for was allowed, from 
which the defendant appealed to the Superior Court. 
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His Honor in the Superior Court affirmed the judgment of 
the Court below, and the defendant appealed to this Court. 

Graham, for the plaintiff. 
Bailey and Fowle, for the defendant. 

BATTLE, J. I t  cannot be denied that every court of record 
Ims the power to amend its own record, at  any time, by in- 
serting what has been omitted, or striking out what has been 
erroneously inserted, so as to make i t  speak the exact truth 
in relation to its own proceedings ; Phillipse v. Bigdon, Bus. 
Rep. 380 ; Pendleton v. Pendieton, 2 Jones' Rep. 135 ; .Mayo 
v. Whitson, Ibid. 231. This is an important power, which it 
is the duty of every court to exercise upon every occasion 
which requires it, because every record imports absolute ve- 
rity, and no person can allege or prove anything to the con- 
trary. In the exercise of this polver, the Court may act upon 
such testimony as may be satisfictory to it, and upon an ap- 
peal from its action, this Court is confined to the question, 
whether it had the power, and cannot enquire how i t  has ex- 
ercised i t ;  Pemileion v. Pmdleton, and d h y o  v. Whitsoyz, 
q ~ h i  supra. These propositions are not denied by the defend- 
ant's counsel, but lie contends that the matter, which the County 
Court ordered to be spread upon its record by way of amend- 
ment, was matter of private agreement between the parties to 
the suit, which they never authorised to be entered ofrecord, 
and that, therefore, the Court had no power to order i t  to be 
inserted as an amendment. The argument is founded upon 
a misapprehension of what the County Court did undertake 
to do, wllich was to have entered upon the record, the whole 
qf what the papties agreed should 6e so catered. In showing 
this, the Court called to its aid the testimony of Jolm W. 
Norwood, esq., the counsel of one of the parties to tlle canse, 
and ordered the record to be amended, only so far as that tes- 
timony satisfied it of the truth of what the parties agreed 
should be entered. The Court had power, undoubtedly, to 
hear the testimony and to decide what it proved, and with its 
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decision we have no right to interefere ; but if we had, we 
cannot say that we should have come to a different conclu- 
sion upon the effect of the testimony. 

Pm CURIAM, The judgment of the Court below, ie 
affirmed. 

STATE v. JOHN GREGORY. 

Where confessions, which had been illegally elicited from one accused of a 
homicide, were pronounced to him, by the person obtaining them, to be ille- 
gal and wrongfully extracted, and he was informed that such confessions 
could not be used against him, and he was fully cautioned against making 
further confessions, it was Held that voluntary confessions, subsequently 
made by the prisoner, were admissible. 

Where evidence was given to the Court, in presence of the jury, of confes- 
sions illegally obtained, and afterwards the Judge rehearsed the evidence 
thus given, for the purpose of cautioning them against permitting it to have 
any effect upon their minds, except to weaken the force of voluntary con- 
fessions subsequently made, it was Held not be error. 

~ D I C T M E N T  for NURDER, tried before ELLIS, J., at  the l a ~ t  
Spring Term of Halifax Superior Court. 

Evidence was offered by the State, of confessions made by 
the prisoner to one Faucette, which was objected to by the 
prisoner's counsel, upon the ground, that Mr. Parker, the ex- 
amining magistrate, had shortly before that, induced the pri- 
soner to confess, by holding out hopes of his being favored, 
if he would do EO. 

Parker was then introduced to the Court, to state what 
were the circumstances under which the confessions were 
made to him, and he stated that before he commenced 0%- 
cially to examine into the case upon the question of commit- 
ment, he told the prisoner, that i t  would be better for him to 
confess the homicide, and throw himself upon the mercy of 
the Governor for a pardon. The prisoner made no admis- 
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sions then, but subsequently, on the examination, he did con- 
fess some material facts against himself. The magistrate be- 
coming sensible of the impropriety of his course, went to the 
prisoner and told him that he had acted improperly in this 
respect ; that his confessions were illegally obtained from him; 
that they, on that account, could not be used against him 
hereafter on his trial ; bnt that if he, after that, made any 
further confessions, they would be evidence against him, and 
advised him not to make any more. 

I t  was after this, that he made the confessions proposed to 
be proved by Faucette. 

The Court held the evidence admissible. Defendant ex- 
cepted. 

The Court, in the instructions given to the jury, said in 
relation to the confessions made to Fancette, that " they were 
not, necessarily, to act upon them as true, but wotild weigh 
them as they wonld any other evidence, and it was for them 
to say whether they would believe them or not ; in d o i ~ g  so, 
they onght talook to the circnrnstances under which they 
were made ; the fact that he mas tied at the time, and in 
charge of an officer ; that questions were asked him ; that 
hope of favor was held out to him by the examining magis- 
trate, and though he had been subsequently warned not to 
confess, or i t  would be given in evidence against him, yet, i t  
was proper for the j ~ w y  to consider how h r  his mind may still 
have been operated upon by those promises." 

The prisoner's counsel asked the Court to charge the jury, 
that what Parker said about the promises held out, was not 
evidence to the jury, but only to the Court. 

The Conrt chrurged the jury that such was not evidence, 
a11d was only recited to them, that they might consider how 
far they tended to discredit the confession made to Faucette. 
Defendant excepted. 

Verdict, " guilty of murder." Judgment. Appeal by the 
defendant. 

Attorney General, for the State. 
Barnes, for the defendant. 
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BATTLE, J. After the repeated cantions given to. the p i -  
soner by the examining magistrate and the officer who had 
him in charge, not to confess, for that if h e  did, if  would be 
given in evidence against him, and after h e  had been told 
tliat what he had already said could not be. admitted against 
Iiim, we must suppose that his sl~bsequent confessions were 
free and voluntary. If lie were a being of snfricient intelli- 
gence to be responsible for crime, he ninst have understood 
the reftson wily the caution was givw, and the prudence, if 
n,)t necessity, of acting upon it, Gonfessions made under 
soniewhat similar circumstances, were 1.eceivec1 in evidence 
in the case of State v. Cowar~, 7 Ire. Eep. 239, and our opin- 
ion is, tliat they were properly admitted in the present case. 

Tile only other objection is equally unavailing to the p i -  
soner. The testiii~ony of the exnnini ng magistrate, Parker, 
given to the Court, at the instance of the prisoner, fur tlie pur- 
pose of esclnding tlie confessions which the Attorney General 
proposecl to prove by the &er, Pancette, was necesslrily 
heard by the j ~ ~ r y .  I t  was not introdnced as evidence to them, 
and of course, ought not to'have been pertnitted by them to 
hare  any influence upon the resnlt ill rnaliing up tlieir velS- 
diet. Iris EIonor, nevertlleless, fearing that it might have some 
weight 114th t!iein, to the prejudice of tlie prisoner, called it 
to tlieir attention in hi3 charge to tliem, solely for the pnr- 
pose of informing tliem tliat it mas not evidence which they 
hacL a riglit to consider, and that, tlierefore, they must reject i t  
from their deliberations altogether. The object of his Honor 
was certainly a hnmane one, and we cannot perceive liow his 
course conld have, in any way, pejudicecl the came of the 
prisoner. That the presiding Judge may notice a fact which 
tl-anspires in the presence of the jury, is clearly shown by the 
case of Bailey  v. Pool, 13 Ire. Eep. 404. There, the jury 
vere  told by the Judge tliat they iniglit consicler, as undor 
tlie circumstances, bearing against tlle plaintiff the fact that 
his connsel had put, and immediately w3lidrawn, a particn- 
lay question to one ofthe witnesses. Tlis Court llclc7 that i t  
mas not error, because i t  was a fact tl.itmpiring in tlie course 

7 
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of the trial, brought before the jury by one of the parties, and 
in relation to the question under investigation." A similar 
instance may be found in the case of Xtate v. Whit, decided 
a t  this term, ante, 224. I t  was not error then for the presid- 
ing Judge, in the present case, to mention the fact, that testi- 
mony, which, according to our mode of conducting trials, 
must necessarily have been heard by the jury, had been of- 
fered to him for a particular purpose. Surely, then, it could 
not be error for him to tell them, that though they had heard 
the testimony, it was not evidence for them, and was to be 
considered, if at all, for the purpose of weakening the force 
and effect, of the confessions made to Faucette. 

I t  must be certified to the Superior Court of Halifax, that 
there is no error in the record. 

PER CURIAM, Judgment affirmed. 

STATE v. JOHN McLEOD. 

An indictment for larceny, charging, in one count, the thing stolen to be ' ( 8  

certain writ of fi. fa. belonging to the Superior Court,"-in another count 
('a certain process of and belonging to the Superior Court," and in a third 
'"certain record of and belonging to the Superior Court," is too vague to 
authorise a conviction under it. 

An allegation in a bill of indictment, charging that the defendant stole a$. fu. 

issuedfrom the Superior Court ofice is not sustained by proof that the$. 
fa. was made out, but retained by the clerk, at the instance of the defend- 
ant, until the amount was paid to hiin. 

I N D I C ~ N T  for LARCENY, tried before SAUNDERB, J., at the 
last Spring Term, of Randolph Superior Court. 

The defendant was indicted on the following bill of indict- 
ment, viz: 

" State of North Carolina, Randolph county, 
Superior Court of Law, Fall Term, 1857. 1 

The jurorsfor the State, npon their oaths present, that John 
McLeod, late of Rahdolph county, on the 1st day of June, A. 
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D. 1857, with force and arms, at and in said county, a cer- 
tain writ of Ji. fa. belonging to the Superior Court of law, for 
the said county of Randolph, then and there being, then and 
there nnlawfully and feloniously did steal, take and carry 
away, contrary to the form of the statute in such case made 
and provided, and against the peace and dignity of the State. 

"And the jnrors for the State, upon their oaths present, 
that the said John NcLcod, afterwards, to wit, on the day 
and year aforesaid, at and in the county aforesaid, a cer- 
tain process of, and belonging to, the said Superior Court 
of law for the said county of Eandolph, then and there being, 
then and there, unlawfully and felonionsly did steal, take and 
carry away, contrary to the form of the statute, in such case 
made and provided, and against the peace and dignity of the 
State. 

" And the jurors for the State upon their oaths aforesaid, 
do further present, that the said John McLeod, afterwards, to 
wit, on the day and year aforesaid, at and in the said county, 
a certain writ of execution against him, the said John Mc- 
Leod, for the sum of one hundred and seventy-one dollars and 
three cents, issued from the said Superior Court of law, for 
the said county of Randolph, and belonging to the said Su- 
perior Conrt of law, for the said county, then alid there being, 
then and there unlawfully and feloniously did steal, take and 
carry away, contrary to the form of the statute in such case 
made and provided, and against the peace and dignity of the 
State. 
'' And the jurors for the State upon their oaths present, 

that the said John McLeod, afterwards, to wit, on the day and 
year aforesaid, a certain record of, and belonging to, the said 
Superior Conrt of law for the said county, then and there be- 
ing, then and there unlawfully and feloniously did steal, take 
and carry away, contrary to the form of the statute in snch 
case made and provided, and against the peace and dignity 
of the State." 

The clerk of the the Superior Court testified that, as clerk 
of the Superior Court of Randolph, he issued, on the 5th day 
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of June, 1854, a writ of Jieri facias against the defendant, 
which be did not place in the hands of the sheriff beeause the de- 
fendant so requested, but held it up so as to give him an oppor- 
tunity to pay i t  off without further cost; that on the 8th of 
August, the defendant paid him $100, which he endorsed on 
the back of the execution, he also gave the defendant a re- 
ceipt for the same ; that on the 27th of September, 1854, he 
called and paid him the balance, and the witness gave him a 
receipt for $171,03, the whole amount of the execntion,for- 
getting to take up the receipt for one hundred dollars. The 
witness went on to state the circumstances under which the de- 
fendant secretly took the Ji. fa. from the office table where lie 
had laid i t  but a moment before, and under which it was found 
upon his person immediately thereafter, but as the remainder 
of the testimony does not conern the questions considered in 
the opinion of the Court, i t  is not deemed necessary to detail 
it. The defendant's counsel insisted that the facts, as provefi, 
did not support the allegations of the bill, and called upon his 
Honor so to charge the jury; which was declined by the Court, 
The defendant excepted. A motion in  arrest of judgment 
was made in the Court below and overruled. 

Verdict for the State. Judgment, and appeal by the de- 
fendant. 

Attorney GeneraZ, for the State. 
No  counsel appeared for the defendant in this Court. 

PEARSON, J. The first, second and fourth counts are de- 
fective in this-no description of tho thing stolen is given- 
"certain writ of $. fa., belonging to the Superior Court"-- 
" a certain process of, and belonging to, the Superior Courtn- 

a certain record of, and belonging to, the Superior Court," 
is too vague. I n  State v. Kent, 3 Hawks. 618, the thing is 
described as a certain twenty dotlar bank note, an the State 
B a n k  of North Carolina. So in State v. Boon, 4 Jones' Rep. 
466, i t  is agreed that " a certain piece of gingerbread," with- 
out stating the owner, for the purpose of identification, wodd  
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be too vague on an indictment for larceny, and the decision 
is put on the ground, that the averment of an intent to do 
fraud a particular individual out of the piece of gingerbread, 
was snEcient to identify it. In all the cases, i t  is held to be 
necessary, that some description, snfficient to identify the 
thing, with certainty to a generaz iatant, sliould be given, al- 
though a particular description is not required, as the thing 
may not be snsceptible of i t ;  for instance, a hog may be cle- 
scribed by averring the owner, although it is very general, 
as the man may own one hundred hogs ; and a bank note, by 
averring its denomination and the bank that issued it, al- 
though it may hare i n  circulation a thousand notes of the 
same denominatioii. Such general descriptio:~ is a l l o ~ c d  ez 
necessitate. In this case, there is no description, and juclg- 
ment must be arrested on these counts. 

The third count, in the opinion of the Court, is good. The 
amount of the execution, and the fact, that i t  was against John 
XcLeod, snfficiently identify it. But tliis count alleges that 
tile execution mas issued from the Superior Conrt. Thi* die- 
gation is not proven ; on the contrary, the proofis, that it was 
not issued ; for, although the witness says that he issued i t  
on 5th day of June, 1854, yet lie explains it, by stating that 
he filled it  np and retained i t  at the request oftlie defendant, 
who paid it, and so i t  never left the oflice. I t  is settled by the 
decisions of this Courf that a writ, or execution is not issnefl 
until the clerk liancls it to the sheriff, or to the party, or his 
agent. I t  is evidently used in tliis sense, Rev. Code, ch. 45, 
see. 29, '. The clerks of the County and Snperior Courts shall 
issue executions on all judgments, lmless otherwise directcd 
11y the plaintiff, ~ri thin six weeks, &c." 

By reason of tliis variance, the conviction of the defendan: 
was erroneous, and lie is entided to a ve1zir4 cle nouo. 

Wlletlier the paper, wliich was filled u p  by  the clerk, f:ill.j 
within the rneariing of the statute, we are not at liberty to 
decide. 
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WILLIAM ARCHYBALD AND W O D A  HIS WIPE w. WM. H. DAVIS, 

A description of land calling for a point or stake as a beginning, and eourse 
and distance for all the rest of the description of the boundaries, is so vague, 
that no land can be located under it. 

(dfassey v. Belide, 2 Irc. Rep 1'77 ; Munn v. Taglor, 4 Jones' Rep. 272, cited 
and approved.) 

ACTIOH of TROVER, tried before CALDWELL, J., at the last 
Spring Term of Beaufort Superior Court. 

The action was brought for the conrersi~n of a quantity of 
pine timber taken from off of a tract of land, tlie title of whicl~ 
is the main subject of this snit ; the plaintiff offered in evi- 
denee the copy of a g rmt  which issued to one Knight in  1716, 
but failed to show that i t  covered the loczcs in quo; next, a 
petition by the heirs of one Latham, the ancestor of the plain- 
tiffs, (of whom the fernale yfaintiff was one,) to divide the 
real estate from hinm descended, the appointment of certain 
comnissioners who made a IVp~r t  which was confirmed and 
recorded, of which the following is tho part material to this 
controversy : 

" LOT NO. 3." 
Lot KO. 3, dl.ax-n Gy, and allotted to, William Arcllibald 

and Rhoda his wife. 
Q ir +? X- Q X. Q 

LLalso, 144 acres land on the sonth side of deep run creek, 
adjoining the lands of Henry IPabbs, and knmm as the Man- 
duel lands described in the plot as number 10, valued a t  
$108." The plat to which the above refers accompanied and 
mnstitnted a part of i t ;  the folbwing diagram represents 
what was insisted on as desc~ibirig the land in question, and 
which was, with the abotre report, iusisted on as color sf title, 
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One Garrett testified that he was a chain carrier when the 
lands of James Latham were divided ; that the lot assigned 
to the plaintiff was called the Manduel tract; that his widow 
lived on i t  a t  the time ; that certain men now dead, showed 
the beginning corner some hundred and fifty yards north of 
the house-the residence of the said Mandnel, near a grave 
pard a t  the head of the plat, and they ran then westwardly 
within a short distance of the grave yard, and north of i t  to a 
pond, and then ran up i t  to the end of it, and then ran to the 
south-east and south to Tarkill creek, and then back to the 
beginning." I t  appeared that one of the lines as run, is over 
190 poles, the call of which is for 60 poles, and it was insisted by 
the defendant thnt to stop at  the end of the distance, the logs 
hauled off would not have been on the land claimed by the 
plaintiffs, and the Court in respect to that, charged that in the 
absence of more certain boundaries, course and distance must 
govern. It was admitted that the land claimed by the plain- 
tiff laid on Laurel swamp, but i t  was denied that the lines 
embraced the locus in quo. I t  was proved thnt the plaintiffs 
had had possession of a field within the boundaries as con- 
tended for by them for more than seven years before the 
bringing of this suit. I t  was in proof that on one occasion 
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after one Flynn had made a survey rnnning the lines as tlie 
ylainbiff's claim them to be, the defendant met with the feme 
plaiafiff and offered to buy the logs which he had hauled off, 
which she ivfused to sell. I t  was coutended hy the plaintiffs 
that this was An adrnissioxl of the plaintiffs7 title to tile proper- 
ty in qnestio~r. The Court charged the jury that the plat of 
the commissioners c'alled for no boundaries save course and 
tlistance, that if they belicved the defendant liad offered to 
buy the land from tlie plaintiffs after the Flynn survey was 
made, that was some evidence of title; but if the 1xoposal 
was made under a misapprehension, that such an offer should 
pass for nothing. 

Tlie defendant excepted. Verdict for the plaintiff. Judg- 
ment. Appeal by the defendants. 

2Xnw and DonneZI, for the plaintiff. 
Bodman, for the defendant. 

P~:~r,sow, J. Assuming that the proceedings for partition, 
a r d  the ylat which formed a part thereof were color of title, 
so as to extend the possession of plaintiffs beyond their nctlt- 
nl occupation to the boundaries of the plat, and entitle then1 
to recover for a trespass committed any where witliin tlie 

L 
same, provided the plat could be located so as to identify any 
pr t icu lar  tract, we think his honor erred in not holding that 
the description furnished by the ylat was too vague to be sns- 
ceptihle of being located, "because in law it covered no 
land ;" M a m  v. Taylor, 4 Jones' Rep. 272 , Nassey v. BP- 
lisle, 2 Ired. Rep. 177. The description furnished by the 
plat is this, " 13eginning at  apoint  in Laurel Swamp ; thence 
along tho margin of the swamp to npoint  ; thence Korth 85 
deg. W. 90 poles ; thence 40 deg. W. 86 poles ; thence N. 40 
dcg. East 60 poles to npoint in a pond ; thence along the 
pond to apoin t  ; thence S. 77 deg. 88 poles to the beginuing, 
containing 114 acres on the south side of Broad creek, Lot 
10." I t  is ii~anifest this description is too vague to admit of 
a location. There is no telling from it at what particular place 
on the swamp the beginning point is to be fixed, nor what dis- 
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tarice along the swamp the line is to be run in order to reach 
the second point, for h t h  corners are LLimn~agi~iary  points," 
and no mode of finding the location is furnished by the plat. 

An attempt was made to help out the location by the testi- 
mony of one Garrett, who was a clidn-carrier when the land 
was divided. E e  testifies that "certain men now dead, 
showed the begianing corner some hundred and fifty yards 
north of the house, near a grave yard at the head of theplat, 
the lines were reversed by crossing over to the pond, running 
westwardly within a short distance of the grave yard, and 
north of i t  to a pond, then np tlie pond to tlie end of it, then 
to the sonth east, kc.  Supposing this description of the be- 
ginning corner with the alteration " at the head of the swainp" 
insteitcl of "11ead of the plat," (as we presnme the witness in-  

tended) to have been set out in the plat, i t  may have beer1 
sntlicient ; but par01 evidence is inadmiseable to aid, or add to 
the description of land in a deed, or other instrument. When 
the writing gives a description e. g. a marked tree, or stone, or 
the mciuth of a branch, or any mode by which a point can be 
fixed, tlien parol evidence must necessarily be resorted to in 
order to "fit the dscription to the tliing"; but xvhere there 

'1 e w e  is no description, or one that is too vague, if parol e l  'd 
were received, the boundaries of land would depend upon the 
"slippery inemory of man." 

The wisdom of the rule which excludes such testimony is 
fully exemplified in this instance. The witness is unabIe to 
be definite in any particular;-"some 11nndred and fifty yards 
north of the house near agrave yard at the head of a bwnrnp." 
Ilis memory enabled Kin to point oat a spot wliicli eertairz 
men, now dead, sliowed as tlie beginning corner. Tliere is 
no tree, stone or any tliing else to aid l~ is  ~me~nory as to the 
precise spot. Again, lie says "they run up the pond to the 
cud of it." IIere, lie coiitradicts the plat; for it represents 
the line as striking the pond some distance from tlie end of it. 

It is not necessary to iiotice tlie other points presented by 
the case. 

PEE CURIAM. Judgment reversed and a venire de novo. 
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THE FARMERS' BANK OF NORTH CAROLINA v. JOHN J. FREE- 
LAND. 

Upon the surrender in court of a principal, by his bail, it is sufficient to entitle 
the plaintiff to have the former committed to custody, that the affidavit 
filed by him, alleges rcthat the defendant is about to remove from the 
Statc." 

HOTION to commit the defendant to custody, heard before 
SAUNDERS, J., at the last Term of Guilford Superior Court. 

The defendant was surrendered in open court by his bail, 
and the plaintiff filed the following affidavit as the foundation 
of a motion to commit him into custody : 

" W. A. Caldwell nlaketh oath, that he helieres the defend- 
ant, John J. Freeland, is about to remove from the State, and 
that the defendant hath not property sufficient to satisfy the 
judgment, which can be reached byfieri facins." 

The Court refused the motion to commit, and plaintiff ap- 
pealed. 

GiZmer, for the plaintiff. 
&Lean and &aham, for the defendant. 

BATTLE, J. The record does not state the ground upon 
which his Honor, in the Court below, refused to order the 
defendant into custody upon plaintiff's motion. I t  has been 
suggested in the argument here, that he did not deem the 
aftidavit, filed on behalf of the plaintiff, to be sufficient un- 
der the act of 1844, chap. 31, (see Rev. Code, cb. 59, see. 19,) 
because, after stating the afiant's belief, that the defendant 
had not property suEcient to satisfy the judgment, which can 
be reached by ayfieri fucius," i t  did not add his belief, that 
the defendant did have "property, money or effects, which 
cannot be reached by a $eri facias." That may be so, and 
yet the Judge's decision was wrong, because tho act specifies 
three things, any one of which, if sworn to, will authorise the 
issuing of a capias ad satisfuciendum, and of course a corn- 
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~nitment into custody. Tlie first is, that which has been men- 
tioned ; a second is, that'the defendant has fraudulently con- 
cealed his property, money or effects; and the third is, that 
he  " is about to remove from the State." This mas expressly 
decided in the case of MaxzoeZZ v. WaZk, 8 Ire. Rep. 517; 
aud as the affidavit of the plaintiff's agent,in the present case, 
stated that the defendant was about to remove from the State, 
the Jndge ought, npon the plaintiff's motion, to have made 
the order for committing the defendant, who had been sur- 
rendered in open court by his bail, into the custody of the 
~ l ~ e r i f f ;  his refusal to make the order mas error, for which 
the interlocutory order, from which the appeal was taken, 
 nus st be reversed, and :t certificate to that eifect must be cer- 
tified to the Conrt below. 

PER CGXIAM, Judgrnen t re-iersecl. 

THOMAS ADAMS v. ARCHIBALD H. HEDGEPETE. 

The signing and seali,ng of a party a t  the foot of a bail-bond, without his 
name's being mentioned in the condition, or any other part of the body of 
the instrument, does not constitute him the bail of the party sued. 

SCIRE FA CIA^ to subject bail, tried before SAUXDERS, J-, at; 
the last Spring Term of Orange Superior Court. 

Tlie facts of the case are : the plaintiff, Adams, brought snit 
against defendants William H. Campbell, Geolge Jackson 
and P$de Jones, returnable to Angust term, 1856, of Orange 
County Court, and a bail-bond was returned, which is as fol- 
lows, viz : 

" North Carolina, Orange Comty. 
"Know all men by these presents, that we, William N. 

Campbell and George Jackson, and -- , all of the 
county aforesaid, are held and firmly bound unto R. M. Jones, 
sheriff of Orange county, as sheriff of the county aforesaid, in 
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the just and fill1 sum of seven h u n d i d  dollars, current money 
of the State aforesaid, &c. 

"The condition of the obligation is such, that if the above 
bounden Williain H. Campbell, George Jackson, who have 
been arrested by the said Richard 31. Jones, sheriff aforesaid, 
upon a writ retnmable to the County Conrt of Orange county, 
at the suit of Thornas Adams, do well and truly ~ n a k e  hie 
personal appearance at the next County Court, to be holden 
for the county of Orange, on the 4th Inonday of August, 1856, 
then and there, to answer to the said Thomas Adnms of a 
plea, that they render to him the sum of three hundred dol- 
lars, which to him they owe, and from him detain, to his darn- 
age fifty dollars, and then and there to stand to, and abide 
by, the judgment of the said Court, and not depart the said 
Court without leave, and said - , the securi- of the 
said Wm. IT. Campbell, George Jackson, well and truly dis- 
charge - as special bail of the said Wm. IT. Campbell, 
Geo. Jackson, in the said Court, then the above obligation to 
be void, otherwise to rernain in full force and effect." 

\VM. H. CSMPBELL, [Wd.] 

GEOIZGE JACKSON, [seal.] 
A. 11. HEDCEPETH, [seal.] 

The bond vas  made from a printed blank foim, and the 
the chief clifficulty arises from an omission to fill the blanks. 

The defendant contended that the above instrument is not 
a bail-bond according to law ; that i t  is vague, and uncertain, 
and creates no obligation against him. 

13;s Honor being of a diff'erent opinion, gave judgment 
against the defendant, fwm ~vhich he appealed to this Conrt. 

h70rwood and TiTin.sto.tz, Sen., for the plaintiff. 
Eailcy and PuwZe, for the defendant. 

BATTLE, J. There is an objection apparent upon the face 
of the instrnrnent, declared upon as a bail-bond, which is fatnl 
to its validity as such, and wliich is of course decisive of the 
case of the plaintif, without reference to any other objection. 
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The name d the defendant is not only not inserted in the 
body of the bond, bnt i t  is not stated in the condition that he 
is the special bail of the principal obligee. His name and 
seal do indeed appear at tho bottom of the condition, along 
with those of the defendants who had been arrested in the 
action, bnt in  what character he undertook to bind himself, 
does not appear in any part of the instl-ument. By an act of 
gross neglect the blanks, in the printed form, mere omittedto 
be properly filled up, and hence the apparent error. In  the 
ease of Vanhook v. Garfiett, 4 Dev. Rep. 268, there was a 
similar omission, in the body of the boncl, of the name of one 
of those who signed and sealed it as a surety, and the court 
held the omission to be immaterial; but that was the case of 
an administration bond, and there was no necessity for i t  to, 
appear in the condition that the defendant, wliose uame was 
omitted, was one of the sureties. (See the form of the con- 
dition af an administratson bond in the Rev. Code, chap.. 46, 
sec. 4.) But in a bail-bond, the condition sl~ould set forth the 
name of the person who is special bail, in order that i t  may 
appear in what capacity he is bound, aad how he may dis- 
charge himeelf. As the instrurpnt, in question, does not 
purport to bind the party as special bail, i t  more nearly resem- 
bles the case of a deed sigued and sealed by a person who 
does not purport therein to be a gran'tor. Such an instrmhent 
cannot operate as p grant from such person ; as we decided 
recently, in  the cTse of &rm v. Peeler, 4 Jones' Rep. 226. The 
judgment must be reversed, and a venire de novo awarded. 

PER CURIAM, Judgment reversed, 

BRITTOK, TODD AAD HARRISON v. MICHAEL THRAILKIEL 

A promise to pay the debt of another, superadded to the original debt which 
still remains in force, irt within the Statute of frauds, a d  will not sustain 
an action. 
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A promise to pay the debts of a third person, cannot be sued on to recover 
each debt separately, but one action should be brought for the whole to- 
gether. 

ACTION of assuxlsrr, tried before SAUXDERS, J., at  the last 
Spring Term of Chatham Superior Court. 

The action was commenced by a warrant before a justice of 
the peace against a party, for the debt of his son, and brought 
up by appeal. I t  appeared on the trial that the son was mak- 
ing preparation to leave the State, and the defendant was re- 
ry desirous to facilitate and hasten his departure. The plain- 
tiffs having various and separate debts against the son, were 
about to take out bail warrants against him, upon which i t  
was agreed and promised by the defendant, the father, to the 
said plaintiffs, that if they would not do so, but allow him to 
leave the State, he would pay the whole a~nount of their debts, 
which amounted to about $250. The plaintiffs did forbear 
according to the agreement, and the defendant havingrefused, 
on demand, to pay this debt, which was one of those owing 
the plaintiffs, the action was bronght. 

The rec0ver.y was resisted on the ground, 
1st. That the promise not being in writing, was within the 

statute of frauds. 
2nd. Being a promise to pay the debts of the son, a separ- 

ate action could not be brought for each, but one action 
should be brought for the whole together. 

The Court overruled both objections, and gave his opinion 
that the plaintiffs were entitled to recover. Defendant except- 
ed. 

Verdict and judgment for the plaintiff. Appeal by the de- 
fendan t. 
J. H. Bryan, for the plaintiffs. 
Naughtogx, for the defendant. 

PEARSON, J. W e  are not of opinion that the plaintiffs mere 
not entitled to judgment, and that both of the objections ta- 
ken by the defendant were fatal to the right of recovery. 
The promise sued on, was, in so many words, a promise to pay 
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the debt of another, which was superadded to the original 
debt, which remained in full force. I t  does not fall within 
the class of cases referred to in Uraughan v. Bunting, 9 Irecl. 
Rep. 10, which was cited on the argument, where the original 
debt is released and the promise in question is substituted, as  
where a creditor discharges a debtor who is in custody, and 
thereby discharges the original cause of action for which the 
new promise is substituted, for the plaintiffs did not have the 
son of defendant i.n custody, but were "about to take out a 
bail warrant," and the rule of law, that a voluntary discharge 
of the person of a debtor from custody is a discharge of the 
debt, does not apply. Notwithstanditlg the plaintiffs, a t  the 
instance of the defendant forbore to take out bail warrants, 
their debt against the son remained in full force, and the pro- 
mise of the defendant was in addition thereto. 

On the other ground, the Conrt is also with the defendant. 
There were several distinct and independent debts due by the 
son. The defendant, however, made bnt onepromise, and of 
course is liable to but one action had the promise been valid. 
So the case does not fall within the principle held in IValcZo 
v. Jolly, 4 Jones 174, which was cited. 

There is error. Venive de novo. 

PER CGRIAJI. Jndgment reversed. 

PETER EVANS v. GOVERNOR'S CREEK TRANSPORTATION AND 
MINING COMPANY. 

9 party claiming title to property, seized under an attachment, may interplead 
at any time before final judgment in the attachment. 

Where, in a case of attachment, an application was made in the County Court 
for leave to interplead, which was allowed, but was dismissed for the ineuf- 
ficiency of the boud tendered, on a second application, accompanied with 
a sufEcient bond and refusal, it was Held the applicant had &right to appeal to 
the Superior Court, but in that Court, on overruling the decision of the County 
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Court, it was error to issue a, procedendo, as there was nothing i~ the Cowt 
to proceed with. The proper course mas to go on with the interpleader in 
the Superior Court 

This was an application for leave to interplead in an attach- 
~ ~ x n t ,  which came up by appeal from tho Connty Conrt of 
Chatham to the Superior Conrt, and was there hmr& before 
SLiux~rl:as, J., at the last Spring Term. 

The plaintiff had taken o ~ l t  an attachment agaiast Themas 
Aadrews, returnable to Xo~ember  Term, 1857, of Chatham 
County Court, which mas levied on a tract of'land OR Decp 
River. A t  that term, the applicant, the Oovernoi.'~ Creek 
kc.  Company, filed n petition stating the grounds upon which 
they claimed the property, and asked the Conrt to adjndge 
that it be delivered to them. A bond was filed for the prose- 
cution of the interpleader, but esceptions being take;, time 
was allowed the applicant nntil Thursday of the ~ e s t  term 
to file a good bond, or justify the present. At February 
term, 1858, it good and snfficieht bond not having beewpnt 
in, and no justification of the bond theretofore filed, the inter- 
pleadel: was dismissed. The applicant asked leave to file an- 
other bond during the term, and produced t s  thc Court a 
good and sufficient onc, which was refused, and the applicant 
appealed to the Superior Court. 

In the Superior Conrt, his Honor ordered a preced8ncl"o to 
issue to the County Court of Chatham, comnlanding them to 
receive the bond last filed in the office, and to proceed ~ i t h  
the trial by submitting the issues therein to a jury in that 
Court. From which order the plaintiff prayed an appeal to 
the Supreme Court.. 

llaugiiton and JiIorehea& for the pl'aintix 
d?antwell, for the app l i ca~ t  to interplead. 

PEARSON, J. Ever s inw the case of Do8sofi v. Bush,  1. 
Car. L. Repos. 236, the construction of the attachment law, in 
reference to th~e subject of interplea, has been considered set- 
tled. '& No time is limited by the act of Aseembly, when the 
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party claiming the property attached, sllall interplead. We 
think that he may do. scl on the retnrn of the writ of attach- 
ment, or at any time afterwards, so that i t  is done before final 
judgment in this cause." As the statute allo-ws the party to 
interplead a t  any time during the pendency of the proceeding 
in attachment, if we suppose the county court committed 
110 emor in rxlaking the rule, that tho interplea should stand 
dismissed unless the bond was justified on the first day of the 
nest term, and in lnaking that order absolute on failure to.jus- 
tify at tlie tiwe, thus putting the petition to interplead npon 
the footing of an ordinary action  hen^ excq~tion is taken to 
the prosecntion bond, it is veq- clear that according to the 
construction of the statute, fixed by Bodsmb v. Rush, s u p a ,  
tlie party was entitled to renew his application at any time 
: i t ier~r~rds,  when he might be prepared to file a sufficient bond ; 
consequently the Court errecl in refusing the application which 
was lnacle on Tlinrsday of the term, mheti the  governor'^ 
Greek Co~npany, having procured a sufficient bond, tendered 
it and applied a second time to be allowed to interplead.- 
Here, at  least, tile distinction between this proceeding and an 
ordinary action made a difference. iklthcmgh we agree with 
his honor in the opinion that the County Conrt ought to have 
accepted the bond and allowed the interpleader, j e t  we are 
of opinion he erred in ordering apocedenclo commanding the 
County Court to ~eceive the 6012.d arid proceed with the trial. 
-1 proceclendo, as the term imports, can only issue when a pro- 
eeeding has been instituted in the inferior court, and is inter- 
rupted by an appeal; in such cases the superior court pnts 
t l ~ e  matter right, and directs the inferior court to proceed.- 
Where the county court refuses to permit a suit or other pro- 
ceeding to be instituted before it, .and an appeal is taken to 
the superior court for error in such refusal, the course is for 
the superior court to take jurisdiction of the cause, and to 
dispose of it finally ; because there is nothing in the county 
court which can be proceeded with. This distinction is point- 
ed out and acted upon in Bussell v. flaunders, 3 Jones' Rep. 
432. There, the county court refused to dismiss and accepted 

8 
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the bond, and a procedendo was issued, but the court say cclf. 
the county court had dismissed the suit, so as to put the case 
out of that court, upon an appeal, on reversal of the order of 
the county court, the further proceedings in the case would 
have been properly in the superior court. So, in our case, 
the bond ought to have been received and the interpleader 
allowed in the Szperisr Cour8. There is no precedent for the 
order that mas made. It purports to be a procedendo, but is 
in fact a kind of maadamus. In Shafier v. Fogbman, BUS- 
bee 280, the county court having dismissed the petition, it was 
held to be the duty of the superior court to hear and deter- 
mine the cause, and it was said that a procedeado to the coun- 
ty court would not have been proper. I t  was said in the ar- 
gument, that in Dodson v. Bush, supra;, a procedendo issued. 
True ; but in that case, the petition to interplead vias allowed; 
so, a case was constituted in that court; in this, the petition 
was refused and the proceeding dismissed. These two cases 
will serve to illustrate the distinction on which the Court has 
acted. I t  was also suggested that the fact of the original at- 
tachment being pending in the county court, forms a gronnd 
for making this case an exception. We are unable to ?er- 
ceive upon what principle it can have that effect ; for the pro- 
ceeding by interpleader, although it grows out of the original 
attachment, is distinct and independent, and under it, the right 
of property is to be conclusively tried as to the parties, with- 
out any Arther reference to the proceeding under the attach- 
ment, and the order to the county court would be a command 
to institute a new suit, and not a direction to proceed with one. 

The transcript is made up in a yery confused manner. As 
we understand it, the judgment of the Superior Court allowed 
the petitioner to interplead; his honor being of opinion that 
the bond was suHcient, and that the party had made applica- 
tion in due time. This judgment is affirmed, but the order 
directing a procedendo was irregular, and must be vacated, so 
as to leave the matter in the Superior Court, to be there heard 
and determined. 

PEE C u w ,  Judgment affirmed. 



Y- .  ' *  

Burnett v. Beady. 

JAMl%3 BURNETT AND WIPE ANB JAMES k PAUL AND WIFE pr.  

FHOMdS $, BEASLY, Admn 

Where a guardian d infants gaee a licease to a party to cut timber on the 
bnd of his wards, and the wards, in a suit against the guardian for a set- 
tlement, recovered the money received by him fof e, part of the timber so 
cut and carried off; it was ZeZd, that they coald not sustain an action oE 
t~dpass against Bch party, for cutting and carrying off a portion of the 
timber. 

This was am action of TRESPASS, pare clazGszcm f~6gi t ,  tried 
before MANLY, J., at a Special Term, 1858, of Beaufort Supe- 
rior Court. On the part of the plaintiffs, i t  was proved that 
William J. Smith was guardian of the plaintiffs, the children 
s f  one Capps, five in number, two of whom are the female 
plaintiffs. ,4s guardian of these children, while yet minors, 
Smith licensed Windly, the defendant's intestate, ts cut tim- 
ber upon their land. In virtue ~f which license, l h d l y  did 
cut eighty thousand feet of timber, for which he had agreed 
to pay Smith $1 per thonmnd f e t ,  making in all eighty dol- 
lars. Windly paid of this sum tweaty dollars, and agreed to 
pay the rest when he shodd rernow the timber from the land, 
After this, the feme pIaintiEs married the, other two plaintiffs, 
and at the County Court of Hyde, the husbands and their 
wives filed a petition agaimt their guardian, Smith, for their 
filial portions. In that suit, i t  was referred to the clerk to 
state an account of the arnou~at due from the guardian to his 
wards. The clerk made a report, stating the account, therein 
charging the guardian with one fifth of the sum received of 
Windly for the timber cut, and paid for by him, to wit: four 
dollars for each of the wards. This report was confirmed, 
and a judgment taken by the petitioners for the slgm reported, 
.md the amount recovered was paid by Windtyinto the clerk's 
office. This action was then brought by the husbands and 
their wives against the administrator of Windly for cutting 
and carrying off the timber above spoken of. 

The defendant contended that the receipt from Smith by 
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the plaintiffs of their respective shares of the money received 
for the timber, was a ratification of the license given by Smith 
to Windly, and precluded them from recovering in this ac- 
tion. The court refused to sanction the view presented by the 
defendant, and charged the jury that the plaintiffs were en- 
titled to recover. 

The defendant excepted. Verdict for the plaintiffs. Judg- 
ment and appeal by the defendant. 

Shaw, for the plaintiffs. 
Rodman for the defendant. 

PEARSON, J. There is a numerous class of cases in which a 
party is allowed an election, to treat an act as a wrong, and 
sue in "tort," or to adopt it as having been done by, or for 
him, through an agent, and sue in " contract." But in such 
cases, i t  is well settled, that after taking benefit under the act, 
putting it on the footing of a contract adopted by him, he is 
not at liberty afterwards to shift his ground and sue for the 
original act as a tort; because he has elected to waive the 
"tort." T h i ~  is so consonant to the plain principles of justice 
as not to need an authority to support i t ;  many are cited in 
the argument, we will refer to but one, Wilson, v. Poulter, 2 
Strange 859. I t  was for trover," "for ready money."- 
The wife of a bankrupt brought to the defendant 3000 in 
money; at her request he bought with it thirty India and 
and South Sea bonds, and delivered them to the bankrupt's 
wife. The plaintiff, who was the assignee, succeeded in seiz- 
ing twenty-two of the bonds, and brought this action for the 
money with which the other eight bonds had been purchased. 
"The court, without hearing any argument for the other side, 
were all very clear in opinion that the seizing part of the bonrls 
was an affirmance of the defendant's act in laying out the 
money, and that the plaintiff could not avow the act as to part 
and disavow it for the rest.'' 

In our case, as the guardian had no authority to sell the 
timber, the plaintiffs could have sued the defendant for the 
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tort in the first instance ; but after they had taken benefit nn- 
der the act of their guardian, and received from him a part of 
the price, as upon a contract which he had made for them, 
they were not at  liberty to "disavow i t  for the rest," and 
twat the entry of the defendant as a trespass. There is error. 

I PER CUBIAM, Judgment reversed and a venire de nwuo. 

HUC+H.B. BRYAN v. JOSHUA LAWRENCE. 

Stills, put up for distilling, ineased in brick m d  mortarwork, are fixtures that 
pass by a deed conveying the fee. 

4 large copper kettle, put up Eor e o o k i q  food for hogs, ineased in brick and 
mortar-work, is a fixture t i a t  passes with the land. 

Rough plank, put into a gin house to spread cotton seed upon, though not 
nailed down, is a, 'fixture that passes in like manner. 

ACTION of TRESPASS, quare clazcsum fregi6 tried before EL- 
LIS, J., at the last Spring Term of Edgecornbe Superior Court. 

The plaintiff purchased of tlle defendant his farm in Edge- 
eombe county, by deed in fee, and went into possession of the 
same. Upon the premises, thus conveyed, there were taro 
stills, nsed for distilling brandy, incaed in brick and mor- 

\ tar work, and eovered with a shelter, which eould not be re- 
moved without pulling down the work. m e r e  was also on 
the land a large kettle, put up in the same manner, which was 
used for cooking food for hogs. There was about 800 feet of 
plank which had been laid down in an undressed state, as an 
upper floor of a gin-h~nse, used to spread cotton seed upon. 
Tbey had been placed there the winter before, were rongh 
and of different lengths, and were not nailed or otherwise fas- 
tened down. 

After the plaintiff had taken possession under 14s deed, the 
defendant entered i~?to the premises, took down the stills and 
kettle, and carried them 08. H e  also took the plank ont of 
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the gin-house and carried i t  away. For these acts, this suit 
was brought, The above facts were stated in a ease agreed 
by counse1, with an agreemelilt that if the court should be of 
opinion with the plaintiff, he should give jndgment for a sum 
spmified ; but if 04 opinion xith the defendant, he should en- 
ter a non-auit. NEs Honor gave judgment for the plaintiff, 
and the defendant appealed. 

dewkizls, Attwwey CeneraE: for the plaintiff. 
No counsel appeared for the defendant in this Court, 

BATTLE, 6, The question, of what are, or are not ktures, as 
between ths s e d o r  and vendee Qf real estate, has not @£ten been 
thesubject of Judicial dmision in this State, and the counsel for 
the plaintiEhas Been unable tarefer us tcra~y case in w r  reports 
upon the subject. He has, however, called our attention to 
twa cases in the Engli&,whieh thrsw much light upon the 
question whkh we are asw called upon to decide,. The first 
is the case cd 6701egrme u. Dias W o s ,  2 Barn. a ~ d  Ores. '76, 
(9 Eng. C. L. Report 30;) whem a hwse was sold in, which were 
grates, kitehen ranges, closets, shelvw, bzewing-coppers, locks 
and bolts, as well as stoves, cooling-cappers, mash-tubs, water- 
tubs, and blids. The fixtures were m t  excepted!, and it was 
held that the grates, kitchen ranges, dosets, shel.vw,brewing- 
coppers, locks and bogts, passed to t b  vendee, as such, but 
that the other articles, enumerated above, did lilot pass. I n  
the other case of Wiltshear v. CottreZl, 1 Ell. and Black 674, 
82 Eng. C. %. Rep. at page 687, which was a sale of land, i t  
appeared that there were on the land staddles which were 
erected for the support of rieks, and were stone pillars mor- 
tared to a foundation of stone and mortar, let into the earth, 
and were capped with stone mortared cm the pillars. There 
was also a threshing machine, fixed by bolts and screws to 
posts which were let into the ground, and the machine could 
not be got out without disturbing some of the soil. The stad- 
dles, ricks and the threshing machine were decided to be fix- 
tures which passed with the land to the vendee. 
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Upon the principle ofthese dwisions, we have no donbt t h t  
the purchaser acquired a good title to all the articles talcenaway 
by the defendant in the present case. The stills anit kettle be- 
came fixtures by being fixed in and enclosed by the brick-work, 
and by their not being liable to be taken away without taking 
down the brick-work. The plank becam a part 04 the gin- 
house by being put in i t  for the purpose at' b e i n g u d  with it, 
and in that view, i t  makes ncb digerenee wlmthr they were 
nailed to the sleepers, or not. Bad they beem laid upon the 
sleepers in piles, fo; safe keep* or for wnvenieme,or spread 
there to dry, and mt tot be used with the house, they mi& 
have been regarded as gtersord chattels, and of cmrse would 
not have been inel'ndd in the sale .of the bnd. The jndig- 
ment in favor of the plaintiff apon tke case agreed was right 
and must be a&-rLect 

SOEN FIirY v. GRAY ARBSTRONG. 

For an overseer to be very ofken at grog-s- in the neighborhood of the 
the farm that he had engaged to superintend, dtinking spirits and aanus- 
ing himself dkrig the Winess hours of the day, is a t  Ml ordinary neg- 
ligence in the dlscharg. cuf the duties &an overseer. 

Tms is an action of ASSWSIT, bronght br an omweer 
against his employer for wages, tried before. ELLIS, J., at the 
last Spring Term of Edgecornbe Superiw Court. 
The defendant was the owner of two farms, lying near Rocky- 

mount depot, and engaged the plaintiff t a  superintend and 
maomage them for the year 1856. He took possession, and h d  
charge of these farms for the first three months of that year, 
when he was dischafged by the defendant, and left the boai. 
nw. The action was brought for tb wages 8tipulatedi to  be 
paid for t b  w U e  year, 
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The defenclant insisted that the plaintiff had failed to dis- 
charge the duties of his position with ordinary diligence ; in 
other words, that he was guilty of ordinaq- negligence. 

The proof was, that he was very often seen at grog-shops, and 
at a bowling-alley at the depot, in the working hours of the day, 
and on sundays, during the three months while he had charge 
of the farms, and in going from one of these places to another 
during the time aforesaid, in a hurried manner, and was at  
one time eiigaged in playing at cards about 10 o'clock in the 
morning, of a week day. Freqilently during this time, he was 
proven to be excited with spirits, but not drunk. The plain- 
tiff urged in reply, that i t  was not shown that this conduct of 
tlie plaintiff was of any special injury to the defendant ; and 
further, that there was no proof tliat the defendant ever re- 
monstrated with the plaintiff, or complained of his conduct in 
the particulars here stated. The defendant contended, that 
if the jury believed that tlie plaintiff had acted as testified to, 
such conduct justified the defendant in discharging him, and 
called upon the Court so to instruct the jury as a matter of 
lad. 

The Court declined charging the jury as requested, but told 
them tliat the plaintiff was bound to use ordinary diligence i11 
the discharge of his duties as an overseer. The defendant 
excepted. 

Verdict for the plaintiff. Judgment. Appeal by  the 
defendant. 

Moore, for the plaintiff, 
Bodman and Dortch, for the defendmt. 

B A ~ L I C ,  J. What is ordinary care, ordinary prudence, or 
diligence, is a qnestion d law to be decided by the court upon 
the facts to be fbund by the jury. But a mistake of the court 
in leaving a question of lam to the jury may be rendered 
liarmless by a verdict in accordance with law upon the facts ; 
Ifathaway v. Bindom,, 1 Jones' Rep. 243, and the cases there re- 
ferred to. The facts and circumstanees upon which the ver- 
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diet was found in tale present c a s ,  are set forth in the bill of 
exceptions, and the question of law, applicable to them, is 
open to our review. That question is, did the acts and con- 
duct of the plaintiff constitute such ordiaary neglect in tlie 
performame sf his duties as overseer, as to justify the defencl- 
ant in discharging him ; for if they did, then, i t  is conceded, 
that the plaintiff could not maintain his action upon the spe- 
cial contract. W e  cannot, upon looking at  the proofs, hesi- 
tate for one moment in saying that the plaintiff was guilty of 
ordinary, if not of gross negligence of the proper duties of 
his business. H e  had engaged by his contract to superintend 
two farms of the defendant, and lie v,-as boand thereby for a 
reasonable attention to the defendant's Iiands, and for ordina- 
ry skill in conducting the operations of the farms. Dot11 these 
things required his personal presence on the farms, and with 
the hands, at the usual, and accustomed times for work. In- 
stead of being there, we learn from tlie testimony of several 
witnesses, that he was frequently seen at the depot near which 
he lived, drinking at grog shops, and on one occasion playing 
at  cards. These visits at  the depot were most frequent on 
Sunday, bnt they were not unfrequent on the other clays of the 
meek, and they were made at dieerent hours of the day- 
morning, noon, and at  night. Can there be aay doubt that 
such a course of conduct, continued for three months, was a 
neglect of his business ? Would any farmer, of ordinary pra- 
dence, have borne with it, even as long as the defendant seems 
to have done l 

But i t  is said the defendant did not remonstrate with liini. 
W e  are not aware of any rule of law which ~equires proof of 
the defendant that he had done so. The parties were equally 
free, and are presumed to have equally understood the duties 
and obligations incurred by their contract. 

I t  is said f~~r the r ,  in the argument Iiere, tliat there mas no 
proof that the inattention of the plaintiff had caused, or was 
likely to cause, any injury to the defendant. The obvious re- 
ply is, t l a t  it liad a tendancy to damage liim, and he was not 
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bound to wait until his crops were ruined before he removed 
the cause of the impending evil. 

Our conclusion is, that the presiding Judge erred in leaving 
to the jury a question of lam which he ought to have decided 
himself; that his error has not been corrected by a proper 
finding of a jury, and that, consequently, the judgment must 
be reversed, and a venire de nmo awarded. 

PER  CUR^. Judgment reversed. 

DARIAN SMITH v. JOHN F. RIDDICK. 

Where a person had been sent for a physician, and not finding the one sent 
for, had spoken to another, and on the arrival of the latter, before the ser- 
vice was performed, the manner of his employment and the nature of the 
service were talked over and explained to the patient in the presence of 
the physician, in an action brought by the physician against the messenger, 
it wus held not to be error in the Judge to leave it to the jury to say 
whether he had been informed before hand whom he was going to see, and 
for what purpose; and that if he was so informed, the messenger would not 
be liable. 

ACTION of ASSUMPSIT, tried before SAUNDERS, J., at  the last 
Spring Term of Stokes Superior Court. 

The plaintiff declared for services rendered, as a physician 
and a surgeon, to a sick person at the defendant's request. 
The defendant was sent for Dr. Pettis to as& in a surgical 
operation, and not finding him, the defendant went to the 
house of the plaintiff, and said "I have come after yon to go 
and see a sick man. This is all the witness heard. The plain- 
tiff and the defendant went off together, and proceeded until 
they reached a point about three miles from the house of the 
sick man. Here the defendant separated from the plaintiff, 
who went on to the house of the patient in company with 
another person with whom he fell in company, and who was 
going to see the sick person. The doctor, who was in attend- 
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ancs on the sick man, explained: to  him what had occurred, 
and said that the plaintiff would assr'st in the operation, which 
was assented to, and the operation was performed. 

The question was whether the defendant was liable. 
me eowt left it to the jury to say whether, or not, they be- 

lieved the plaintifi'had been informed, befarehand, as to where 
he was going, and for what purpose, If so, the defendant be- 
ing a mere messenger, was not liable. Plaintiff excepted. 

Verdivt for defendant. Judgment. Apped by the plain- 
tiff. 

Bo~e&%ead, for the plaintiE 
ZcLeam, for defendant. 

PEARSON, J. %re is no mror; The evdience tended to 
show that the plai~tiif was aware of the fact that the defend- 
ant acted merely as a messenger, and did not intend, or ex- 
pect, to make himeelf personally liable for the services which 
were to be rendered to the sick man. The doctor, who was 
in attendance, exp'bi~eil to the sick man, in the presence of 
the plaintiff, what Bad wcurred, that is, that the defendant 
who had been sent for Dr. Pettis, not finding him, as the case 
was urgent, had applied t e  the plaintiff to come in his place, 
and the plaintiff' would wsist in  performing the operation, 
which was assented to. If the plaintiff was not willing to as- 
sist at the instanm and oss the credit of the sick man, it was 
his duty then to have made knawn his objections. 

To hold the defendant liable, under these circumstances, 
would deter every one from d o i ~ g  the charitable office of go- 
ing after a doctw far a siek neighbor. 

PER CURIAM, Judgment affirmed. 
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GATES &. BROWN a TYILLIAM A. J. POLLOCK. 

Where one, of two partners, who had entered into a contract to do a job of 
work according to specifications, executed an instrument, under seal, cer- 
tifying that the contract was forfeited on their part, and that there had 
been a settlement and payment to him, of a certain sum as a l1 presenf" ~t 
was Held that such instrument amounted to a release, and took away the 
cause of action as to both partners. 

A s s u m s ~ ~ ,  tried before CAZDWELL, J., at the Spring Term, 
1858, of Lenoir Superior Court. 

The plaintiff declared upon a special contract, in writing, 
execnted 7th October, 1856, and in all the usaal counts in 
ass~zmysit. 

I t  was stipulated in the contract, that plaintiff should mix 
the mortar, do the plastering in the best style, at ten cents 
the yard, and finish the job in eight weeks : on the part of the 
defendant, that he should furnish all the ~~laterials,-fi~rnisll 
hands to wait on the workmen, and pay the plaintiffs ten cents 
per yard. 

I t  appeared, in evidence, that the plastering was not execn- 
ted within the time agreed on, by reason of defendant's not 
furnishing materials, and hands to wait on the workmen, and 
that the plastering was not done in the best style, but was a 
fair piece of work, and was worth, in the opinion of the wit- 
ness, from ten to twelve and a half cents per yard. The 
suit was commenced on the 9th day of December, 1856, and 
on that day, it appeared on the part of the defendant, that 
Brown, one of the plaintiffs, executed to defendant an instru- 
ment, in writing, which is as follows : 

" This is to certify that, I, W. H. Brown, being satisfied that 
the obligation that he and John E. Gates gave W. A. J. Pol- 
lock, is forfeited by Brown and Gates, and I, Brown, give 
this receipt in full settlement with the said W. A. J. Pol- 
lock, for one hundred and twenty-fire dollars, which the 
said Pollock makes a present to we, W. H. Brown. Decem- 
ber 9th, 1856. W. 11. BROWN, [seal.]" 
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I t  appeared also, that defendant took possession of the 
house ancl used it  as a hotel, ancl for other purposes. And 
i t  also appeared in evidence, that plastering of the best 
quality ~vould be worth fifteen cents per yard. The defendant 
insistecl that the plaintiffs could not recover, as there was a 
special contract, and tlie plaintiffs had not complied with it  ; 
mid tliat they conlcl not recover on the quantum merzlit count, 
because there was a special contract. And the defendant also 
insisted, that tlie instrument execntecl to him by said Brown, 
was a release, or if'not, a bar to the action, under the plea of 
accord and satisfaciion. 

The Court charged the jury, tliat according to the testianong? 
the plaintif& hacl not complied n-it11 the special contract, and 
could not, thel~fore,  recover on it. Gu t  if tliey believed tliat 
tlefenclant took possession of tlic house, and nsed it, the plain- 
tiflb were entitled to l~ecorer TI-hatever t l~e i r  wo1.1; and labor 
were wort11 ; that tliey onglit not, in assessing tlie damages, 
to go beyond ten cents per yard for tlie plastering, but might 
go below that sum. And the Court also charged, tliat the 
paper-writing, offered in evidence, was not a release, and did 
not support the plea of accord and satisfaction, but they might 
allow it as a payment cf $125. Defendant cxcepted 

The jury returned a verdict for the plaintiffs, and a l lo~~ec l  
the defendant the $125, as a payinent. 

,Strong, for plaintiffs. 
iflclZae and Stevenson, for defendant. 

BATTLE, J. The instrument ofTered by the defendant can- 
]lot be taken in any other sense, tlian as a release by the 
 lain in tiff, Bran-n, of all liis interest in the contract for the ~~or!i: 
and labor done by him and his partner on the house of the de- 
fendant. If he aloue hacl niacle tlie contract and performed 
tlie work, he could not have maintained an action upon it, in  
the face of sucIl an instrument. See Stiwon, v. Hoody, 3 
Jones' Rep. 53, and the authorities therein referred to. The 
defence would be clearly acln~issible under the plea of the gen- 
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era1 issue, non mumpsit. If one of the plaintiffs be barred, 
then the present action cannot be maintained in the name of 
himself and his partner, as i t  i8 too well settled to require a 
reference to any authority, that if there be too many plaintib, 
the suit must fail, though some of them may have a good 
cause of action. This may be a hard case upon the plaintiff, 
Gates, for it is possible that there might have been some col- 
lusion between the defendant and the other plaintiff to deprive 
him of his just rights. If so, 5t may be a question whether 
he can obtain relief in another tribunal. As to that, we give 
no opinion, it being our duty in the present case, only to say 
that the action cannot be maintained, 

PER CUZIAY. The judgment must 'be reversed, and a 
new trial granted, 

JOSEPH MAEPIN v. JOHN MARTIN. 

Where a sheriir returns upon a Ji. fa., two credits for money received there- 
on, at different times, and, suppressing a third credit, returns not satisfied, 
it was Held that such return was hlse, and subjected him to the penalty of 
$500, under Rev. Code, ch. 105, sec. 17. 

The ~enal ty d $500 given by Rev. Code, ch. 105, sec. 17, may be sued for 
in the name of the person bringing the action alone, and he need not set 
out that any one else is to share the damages with him; as that is shown 
by the act itself. 

Acr~ox of DEBT, tried before CALDWELL, J., at the Spring 
Term, 1858, of Stokes Superior Court. 

The plaintie declared for the penalty of $500, given by the 
105th chapter, section 17, of the Revised Code, against de- 
fendant, as sheriff, for making a false return. The proof mas, 
that a writ of Jieri facias was issued from the Court of Equity 
of Stokes county, in favor of one John Brown against the 
plaintiff in this case, Joseph Martin, Benjamin C. Tucker and 
Jacob S. Salmons, for the sum of $6000, to be discharged by 



JUNE TERM, 1858. 347 

Uartin v. Martin. 

the payment of $721,75, with interest on $383, from April 
Term, 1856, and costs '$3?,87, returnable to the Spring Term, 
1857, of the said Court, which was placed in the hands of the 
defendant, as sheriff of that county, more than twenty days 
previous to the return berm. 

The sheriff returned this writ at the said Spring Term, 1857, 
with two credits, endorsed as follows : 

"January 15th, 1857. Received on this 3. fa., by sale of 
defendant's property, $226,27, after deducting the sheriff's 
fees, $37,27, leaves a nett of $189, ia sheriff's hands." 
'' ,March 9th, 185'7. Received on this execution one hun- 

dred dollars.'' There mas dso endorsed on the execution, 
not satisfied." 
The plaintiff read in evidence the defendant's receipt for 

$365, received from one of the defendant's in the execution, 
in part of the $. fa., dated 4th of February, 1857, which sum 
was not endorsed on the Ji. Ja. 

The defendant's counsel contended that the plaintiff could 
not recover : 

1st. Because the failing to endorse the credit of $365, paid 
on 4th of February, 1851, did not make the return false, and 
was only such an act as would subject the sheriff to an action 
on his official bond. 

2nd. Because the writ and declaration was in the name of 
plaintiff alone, and did not set forth that the plaintiff sued, as 
well for the person aggrieved, as for himself. 

3rd. That the plaintiff had not shown that he was aggrieved 
by the defendant's omitting to endorse the credit of $365 
on the process ; 

Consequently, that the defendant did not owe, or detain 
from the plaintiff $500. 

A verdict was taken in favor of the plaintiff for $500, sub- 
ject to the opinion of the Court. 

The Court being of opinion with the defendant, set aside 
the verdict and entered judgment of nonsuit, from which the 
plaintiff appealed. 
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Moraheacl, for the plaintifi. 
X c L e a n  and Omham, for the defendant. 

P~ansox ,  J. " Not satisfied," is an insufficient return to a 
writ of $ e ~ i  fc&ns, for the reason, that it does not set forth 
the ground upon which tlie ofticcr lias failed to make the 
iuoncy. But i t  may, i~erertheless, be a fdse retnrn : for in- 
stance, snppose the of£icer 11as niade the full amount required 
by the execution, aud 18etnrn it "not satisfied," such a return 
is clearly false: it may Ire, if lie has ~r inde  only a. part of tlie 
:iuioont, a d  without any reference to the part receired, re- 
tnrns it L L  not satisfied," i t  ~ o u l d  not be a false return, bc- 
uause, taking it literally, the execution is not satisfied, and 
the retnrn may havc rcf'erred to that part inerely ; but where, 
as in our case, the ~ e t u r n  is made i11 reference to the part 
received, and sets forth n payment in January, and another 
in Afarcli, supp~essing the fact of tlie other payment in Feb- 
rmry, then " not satisfied," is used in the sense of not satis- 
fied as to the resid~lc, and is necessarily false in respect to the 
payment suppressed ; for, in that case, the return cannot be 
taBen as having referred to the fact, that it is not literally 
satisfied. 

The objection, that it is not set out, either in the writ or the 
declaration, that the plaintiff sned as well for the use of the 
party aggrieved, as for himself, is not well taken. The statute 
confers upon tlle informer the right to sue. I t  imposes a pen- 
a l t j  of $500, " one moiety thereof to the party aggrieved, and 
the other, to him that xi11 sue for the sa~~ie,'~consequently, he 
is the only party plaintiff; and there can be no more necessity 
tor setting out the persons for mhose use the action is brought, 
thau there is where a bond is sold without endorsement ; in 
which case the action must be in tlie name of the obligee, 
and the addition, that it is brought for the use of the purchas- 
er, has no legal effect, and he is not noticed as a party of re- 
cord, such addition being treated merely as a inenlorandurn, 
showing to whoin the money may be paid ; which purpose is 
answered in this case, by the averment in the declaration that 
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the debt is due by force of the statute, whereby it appears 
that the party aggrieved is entitled to one moiety. The rnle 
of proceeding i s  so  stated by Chitty, 1 vol. 128 : " Where a 
penal statute gives the whole, or a part of a penalty, to a com- 
1no11 info]-mel., act1 enables him to sue generally for the same, 
debt is sustainable, and he need not declare qui tam, unless 
where a penalty is given for a contempt." 

IIcwrinyton v. XeFc~rlancl, Conf. Rep. 408, which was 
cited in the argument, proves too much : for the declaration 
inakes the State a co-yZaintzJ? with the informer : whereas, 
although the action was brouglit for the nse of the State as 
mil as himself, he had no right to join the State as n plait(- 
tiff, bnt was required to sne in his o~vn name, so as to be alone 
responsible for the costs of the action, as plaintiff of record. 
But TVC consider the authority of Chitty, and the cases cited 
by I~im, conclnsive. 

The judgment must be reversed, and a judgment for the 
plaintiff upon the verdict. 

FER Cunranr, Jndgmeat reversed. 

JOSEPH XARTIN v. JOHN XARTIN. 

The penalty giren by tlie 105th chapter, 17th section of the Rerisecl Code, 
for making a false leturn of process, applies to process in civil cases only, 
and not to that in criminal proceedings. 

The return of "not to be founcl" on a capias, is not true, because of the de- 
fendant's being out of the State at  the t ~ m e  the return is made, if the 
the officer had an opportunity of making the arrest pre~iously, while the 
process was in his li~acls. 

ACTION of DEBT, for a penalty, tried before SAUNDERS, J., at 
the last Spring Term of Stokes Superior Coart. 

The plaintiff declared for the penalty of $500, given by 
the statute, Rev. Code, ch. 105, sec. 17, against a Sheriff for 
making a false return. The plaintiff exhibited in evidence a 

9 
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writ of capias in favor of the State against one James Martin, 
returnable to the October term, 1855, of Stokes superior court, 
which had been placed in the hands of the defendant, as sher- 
ifE more than twenty days before the return clay, upon which 
he  returned "not to be found." I t  was also proved that in 
the summer of 1855, he met James Martin, the defendant in 
the capias, at a tax gathering in his county, and informed 
him he had a capias against him ; Martin offered to give, as 
surety for his appearance, a person then present, but was put 
off, for the time being, by the sheriff. Before the company 
dispersed, he (James Martin) went again to the sheriff and 
proposed giving the bond, stating that his surety was an old 
man and wanted to go home, to which the sheriff replied that 
he was then busy, and it would do as well another time. The 
defendant in the capias, then went off without giving security 
for his appearance, and shortly afterwards left the State, and 
did not give security at  all ; neither was he ever taken into cus- 
tody under the said capias. 

The defendant contended 1st. That as the return was tme, 
at  the time it was made, the action could not be maintained 
for making a false return. 

2nd. That the act of the General Assembly, on which this 
suit was brought, did not extend to process in behalf of the 
State in crinlinal cases, but was confined to process in civil 
cases. 

The Court was of opinion, that under the 17th section of' 
105th chapter of the act in question, the sheriff was liable to 
a penalty of $100 for failing to execute the process, but not 
for the penalty of $500 for a false retnm, as the return was 
true at  fhe time i t  was niade. Plaintiff excepted. Verdict 
for the defendant. Judgment and appeal. 

i?lorehead, for the plaintiff. 
ZcLean and Graham, for the defendant. 

PEARSON, J. It is properly conceded, in this Court, that 
there is error in respect to the return's not being false, be- 



JUNE TERM, 1858. 351 

Baker u. Pender. 

came i t  was trae in point of fact when made." But we are 
of opinion with the defendant upon the objection arising out 
ot' the construction of the statute. Its provisions do not ap- 
ply to a return made to a cnpias in a criinind proceeding.- 
! h e  words of the statute, it is true, are very general : " all 
writs and other process to hiin legally issued and directed."- 
Rev. Code, chap. 105, sec. I?. These general words are re- 
strained by other parts of the section, i. e. one moiety to 
the party grieved." I t  is evident that the word ' 'party " is 
here used to signify apemom;--either some individual, or a cor- 
porate body other than the sovereign. 'LWhere such process 
shall be delivered to him twenty days before the sitting of the 
court to which the same is returnable." This excludes a pro- 
cess to arrest the body of one charged wjth an offence against 
the State; for the sheriff is bound to execute such process 
without reference to the time of its delivery to him. '( And, 
moreover, be further liable to the action of the party grieved, 
fir damages." This likewise exclndes such process ; for a neg 
lect of duty, in respect thereto, is fiot redressed by an action 
for damages in the name of the State, but by an indictment 
for a misdemeanor in office, as a high offence against the pub- 
!ic. 

The Court is of opinion that the provision of the statute 
does not apply to the case under consideration, and oh that 
gronncl the judgment d the Court below is affirmed. 

PER CFRIAS. Judgment affirmed. 

JOSEPH H. BAKER, Adnz'r of NANCY FOXHALL v. JOSEPH J. B. 
PENDEE 

A limitation as fouows: " But should my wife die without heirs of her body, 
then at her decease, the whole of the property to go to the use and benefit 
of my daughter," was He14 to be good as to the remainder ; for that the 
iestriction to the time of the wife's decease prevented the limitation over 
from being too remote. 



352 IN THE SUPREME COURT. 

Baker v. Pender. 

A transposition of the sentences of a will is allowed by the rules of construc- 
tion, when necessary to express the intention of the testator. 

This was an action of DETINUE, for a certain slave called 
John', tried before his Honor Jndge ELLIS, at the Spring Term, 
1858, of Edgecombe Superior Court. 

The case was submitted for the judgment of the Court npon 
the following 

CASE AGREED. 

1. John Jackson, of the said county, died in or about 1798, 
having made his last will, and being possessed of certain slaves, 
of one of which, the s l a ~ e  in controversy was the increase. 

2. At February Term, 1799, of Eclgecornbe county court, 
his will was duly proved, the material portion of which is as 
follows: '(1 give and bequeath to my loving wife, Charlotte 
Jackson, all the real and personal property I may die possess- 
ed of, after the payment of my just and lawful debts, in 
the following manner to wit: that thereout of, my daughter, 
Nancy J. Jaclison, be boarded, clothed and educated in as 
genteel a manner as the nature of the case will admit of; that 
neither real or personal property be sold, given, or otherwise 
disposed of, more than is thought, by my executors, is necessa- 
r y  for the genteel support of my wife and child ; that when 
my said daughter, Nancy J. Jackson, rnarries or arrives at  
years of maturity, that then my real property, as well in this 
county as in Cnmberland county, in the State of Tennessee, 
be at the disposal of her and her heirs forever, and that at  
such time as aforementioned, my loving wife gives to my said 
daughter Nancy, one good bed and furniture, one horse to be 
worth one hundred dollars, a good woman's saddle and bridle, 
and one hundred pound Virginia currency, either in hand or 
a bond for that amount payable in twelve months after my 
daughter should arrive of age ; the balance of the property 
to  be for the sole use and benefit of my wife, to her and her 
heirs lawfully begotten of her body' for ever ; but should my 
wife die without heirs of her body, then, at her decease, the 
whole of the property to go to the use and benefit of' my said 
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daughter Nancy and her heirs forever, and until that matter 
is fully ascertained, that none of tlze negroes be sold, or other- 
wise disposed of, by gift, &c. ; and shoulcl my said daughter 
Nancy die previous to the death of niy said wife, and without 
marrying or having heirs of her body, that then the land and 
property which I have above bequeathed my said danghtel., 
to revert back. It is further my mill and desire that, in case 
my  said wife, Clmrlotte, should die without issue, and prece- 
ding the death of 111y daughter, and then that my daughter 
should die without inan.ying and issue of her body, that then 
the property shall be equally divided between Figures, Sally 
and Nancy Phillips, the brothers and sisters of my wife."-- 
Charlotte Jackson was appointed, and alone qualified as, exec- 
utrix, the others having renounced. 

3. Charlotte, the widow, married a second husband, John 
D. Vard ,  who died in or about 1823. By him she had issne, 
Joseph J. E. Ward, who died intestate iii 1831 or '32, and said 
Charlotte died in 1855. 
4. Nancy, referred to in the above will, was the testator's 

daughter by a former marriage; she married Williarn Fox- 
hall, and died in, or about, 1820. She had issne by her said 
husband, William, one child, Mary Ann Foxhali, who surviv- 
ed the said Nancy about ten years. The plaintiff, Joseph 13. 
Baker, at February Term, 1857, of Edgecomlje county court, 
administered on the estate of the said Nancy. 

6 .  The slaves aforesaid with their increase, after the death 
of John J. Jackson, remained in the possession of his widow, 
Charlotte, until her death in 1855 ; after which, they went in: 
to the pssession of the defeadant, and were so possessed by 
him when the plaintiff demanded them, and he refused to give 
them up. Therefore, this suit was brought. 

7. It is agreed that if the Court shoold be of opinion that 
the plaintiff is entitled to the slave in question, then judg- 
ment sliall be entered for the value thereof at  twelve hundred 
dollars. 

Upon consideration of the case, his Honor being of opinion 
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with the defendant, &me judgment accordingly ; from which 
the plaintiff appealed. 

iMcBae, Brycm and E: G. Baywood, for the plaintiff. 
Baclyer, IZoclman and Xoore, fo,r the defendant. 

PEARSON, J. Withoilt entering into the question whether 
the word "then7, is an adverb of time," or a mere "relative " 
adverb, about which muoh is to be met with in the books, we 
are satisfied that the words "at her decease" fix the happen- 
ing of that event as the time at  which the limitation over must 
take efi'ect, if i t  takes effect at a11 ; and conseqnently, that it 
is not too remote ; " at  " is a more precise word of time, than 
'' after," and it is settled that after her death " is sufficient 
to restrict the lii-nitation ; Pin6ury v. EZkin, 1 P. TV. 563; 
SEZkemon v. Xouth, 7 Term Rep. 555 ; 1 Fearne 473; Smith 
557; 2 Roper 1549. 

This conclnsion is irresistible, unless these words can be re- 
jected as surplasage, and we see no ground upon which that 
can be done ; for the testator manifestly had a meaning which 
these vords were used to express. Or unless they can be ex- 
plained away by the interpolation of some other words. 

It was suggested that the testator did not mean to give the 
slaves to his dau$ter if his wife left a child or a grandchild 
a t  her death, and that a proper construction requires other 
~rords,  SO as to make the exg~ession 'L then at  her decease 
~ i t h o z d  isme." This may be granted, and still the liniitation 
would be good, because it is tied down to the time of her death, 
and must take eEect a t  that time, or not at all. The substance 
of it being-if a t  her death she has no issue, the liniitation 
will take effect; but if she has issue at  that time it fails, al- 
tliongh such issuo should afterwards become extinct. So in 
either case, the fate of the limitation will be decided at  hcr 
death, although it depends on the contingency of her dying 
m-i thont issue. 

I t  was fnrther suggested that the effect of these words is 
explained away by the latter part of the clause, in which nl- 
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terior limitations are given, by which it is made evident that 
the lilnitation in question is put on an indefinite failure of is- 
sue, and is consequently too remote. The argument failed to 
satisfy us of the correctness of the conclusion sought to be 
deduced. 

Another view of the subject has suggested itself, which we 
are convinced is the true one : The effect of the clause, con- 
sidered as a whole, is to give the land to his daughter, and the 
slaves to his wife, with cross Zimitations to the survivor in the 
event of the other dying, without marryingand without issue, 
with respect to the daughter, and without issue, in respect to 
the wife. The sense is conf~~sed by being expressed in an in- 
artificial manner, and by leaving the disposition of one part 
unfinished and taking up the other, and then mixing both.- 
W e  believe this to be the proper reading to give expression 
to the meaning in a clear and orderly manner : i. e. " In  the 
first place, I give all my estate, both real and personal to my 
wife, subject to the payment of debts and the support and 
education of my daughter, until she marries or arrives a t  age. 
A t  her marriage, or arrival at  age, I give to her my real estate," 
(and some few articles of personalty) "to be at the disposal of 
her and lie heirs forever. If she diesprevious to the death of 
my wife, without marrying or having heirs of her body, then 
the land and property bequeated to her, is to revert back, (that 
is to belong to my wife.) The balance of my estate to be for 
the sole use and benefit of my wife and thc heirs of her body. 
If she diesprecedifig the death of my daughter without heirs 
of her own body, then at  her decease, the whole of the proper- 
ty to go to the use and benefit of my daughter and her heirs 
forever; and until that matter is fully ascertained, (by her 
death, or that of my daughter) none of the negroes are to be 
sold or otherwise disposed of, and then, if my daughter should 
die without marrying and issue of her body, the propelqty to 
be equally divided between Figures, Sally, and Nancy Phil- 
lips, the brother and sisters of my wife." 

To give i t  this reading, requires only the transpasition of 
two sentences, which is allowed by a well-settled rule of con- 
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struction, when necessary to express the intention. The first, 
simply keeps separate the dispcsition of the property given 
to the daughter, and that given to the wife. The second, in 
respect to the limitation over to the daughter at  the death of 
the wife, is necessary, in order to make the dispositions consist- 
ent and sensible. " I t  is further my will and desire, that in case 
my said wife, Charlotte, should die without issue and preced- 
ing the death of my daughter"-here, one expects to find 
some gift to the daughter, and to make sense of it, the limita- 
tion over to her must come in, otherwise there is a chasm andan 
awkward leap-" and then that my daughter sho111d die, &c." 
" that then, the property should be eqnally divided &c."-- 
I t  is impossible to read this will attentively, and believe that 
i t  was the intention of the testator, should his daughter die, 
and her issue become extinct in the life-time of the wife, that 
the property given to her, should, at her death, devolve upon 
the personal representatives of the daughter, and pass to her 
next of kin. To guard wainst this result, he resorts to cross 

b . .  limitations between his wife and daughter, and in the event 
of her surviving, he makes an ulterior limitation over to the 
l~rotller and sisters of his wife. For some reason or other, if 
his daughter died and her issue~became extinct, he intended, 
that the property should not go to her collateral relations, 
but should go to his wife, if she was then living, if not, that 
it  should go to her brother and sisters. As he says, in the 
event of my daughter getting all of the estate, by my wife's 
death preceding her's, I intend i t  shall go to the brother and 
sisters of my wife, in preference to the collateral relations of 
my daughter, i t  is absurd, to suppose that he intended i t  
should go to the latter, in preference to the former, in the 
event that his daughter's death preceded that of his wife : 
why should he intend to make a different disposition, if his 
daughter died before his wife, than that ~ rh i ch  he makes if 
she dies aftcr his wife ? 

The whole is made clear and consistent, and every expres- 
sion and limitation is allowed due weight, by giving to the 
will the effect of making cross limitations. If the wife sur- 
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vives, her estate becomes absolute. If the daughter survives 
and gets the whole estate, then, in the event of her issue be- 
coming extinct, i t  is limited to tlie brother and sisters of the 
wife. I t  may be, this ulterior limitation is too remote, but 
it is not on that acconnt entitled to less weight, as tending to 
show the intenti011 ; so, also, although the limitations over to 
the wife, failed by the marriage of the daughter, and that to 
the daughter failed by her death in the linle-time of tlie wife, 
they both point out the intention as cearly as if these events 
had not occurred. W e  are of opinion that the limitatiori over 
to the daughter, a t  the death of the wife, was not to take 
effect unless the wife's death preceded that of the daughter, 
and as tlle wife was the survivor, the cross limitation to the 
daughter failed, and the wife's estate became absolute ; con- 
sequently the plaintiff, who is the personal representative of 
the daughter, is not entitled to the slaves sued for. There is 
no error. 

PER CURIAM, Judgment affirmed. 

Doe on demise oJ SAMUEL TOPPING v. NANCY SSDLER, et. al. 

I n  locating a patent of ancient date, evidence in respect to marked trees. 
though not caUed for in the grant, is admissible. 

Where one of the calls in a deed was for a patent line, and there was one pa- 
tent proved, a line of which would be reached by estending the line in 
question beyond the distance called for, and no other patent was alleged to 
be near the premises, i t  was held that the call was sufficiently definite to al- 
low the extension of the line to the patent line. 

A husband can maintain an action of ejectment on a separate demise by him- 
self, though he holds under a deed to himself and wife. 

THIS was an action of EJECTMENT, tried before GALDWELL, J., 
at the last Spring Term of Hyde Superior Court. 

The plaintiff iutroduced a patent to James Clayton, dated 
4th of March, 1775, which he contknded began at  the point 



358 IN TI33 SUPREME COURT. 

Topping v. Sadler. 

-4 in the annexed diagram and pursued the lines A, B, 0, D, 

E, F, G, and for the pnrpose of establishing these as the lines 
of the grant, he offered evidence of marked trees on the lines 
8, 33, and E, F. This evidence was objected to by the de- 
fendant for the reason that there were no marked trees called 
for in the grant. The. evidence was admitted by the Court 
and the defendant excepted. 

The plaintie then offered a deed from Joseph McGowan to 
himself and wife, dated March 8th, 1819, in which the land 
conveyed was described as follows : "beginning at  Isaac Swin- 
dell's apper corner tree-a cypress, standii~g at  the lake side, 
(,which was admitted to be at  R in the annexed plat,) running 
westerly with the lake, 100 poles to a juniper post (admitted 
to be  a t  S,) thence a southerly course, 80' poles to the patent 
line (T,) thence with the patent line easterly 100 poles, to Swin- 
dell's line (I,) thence with Swi~idell's line to the first station." 
The line from S to T, if run to the patent line a t  T, measured 
145 poles, and took in the locus in quo, which is the small 
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parallelogram, M, v, I, T; but the defendant contended that i t  
should stop at the end of the 80 poles, in which case the next 
call would run with u, v, and would not include the disputed 
territory. The plaintiff proved that he had been in possession 
of a part of the land embraced in his deed for fifteen years. 

The defendant asked the Court to charge the jury as contend- 
ed by him in respect to the lines, and also that plaintiff should 
have declared on a joint demise by him and his wife, and that 
lie could not recover on his own demise alone. 

The Court declined giving the instrnctions prayed, and left 
it to the jury to ascertain the back line of tlie patent called 
fo; in the deed. Defendant excepted. 

TTerdict for the plaintiff. Judgment and appeal by the de- 
fendant. 

12odinan, for the plaintiff. 
DonneZZ and Shnzo, for the defendant. 

PEARSON, J. The evidence in respect to the "marked 
trees," was admissible under the rule recognised by this Court 
in Safret v. Hartman, ante 185, although "marked line trees" 
were not called for in tlie grant which the plaintiff was en- 
deavoring to locate. The grant was of ancient date, to wit:  
4th of March, 1775. 

2. The call in the deed to the plaintiff and wife " thence 
southerly 80 poles to the patent line, then with the patent line 
easterly," clearly has reference to the line of the patent that 
covered the land, to wit: the patent of 1775, in the absence 
of any proof that there was another patent which covered the 
land. This call being sufficiently definite, was properly allom- 
ed tlie effect of controlling the distance. 

3. If a husband and wife have possession of land be- 
longing to the wife in fee in severalty, and there is a subse- 
quent eviction, the husband alone may maintain ejectment. 
Tile fact that the llusband has also an estate jointly with tho 
u-ife, cannot have the effect of putting him in a worse condi- 
tion than if he had no estate except such as he acqdredjzcre 
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mariti, for he has all that; and something more. This is self- 
evident ; the learning in the books merely shows that in case 
of a conveyance to linsband and wife, there is a$ftirh unity, to 
wit: that of person, and he cannot sever the relation, or do 
any act by which to defeat her estate, in case she survives him ; 
but %on constat, but he may niake a lease for years which mill 
be valid during the coveture, in the same way as if lie had 
nothing in the land except as husband; consequently, he may 
maintain ejectment on his own demise. We presume an ac- 
tion might be maintained on the joint demise of husband and 
wife, in such a case, as they are enabled to make a joint lease 
by statute, which binds the wife provided certain requisites 
are attended to. 

PER CURIAM. Judgment affirmed. 

GEORGE HURDLE, Assignee, v. ORPHEUS S. HANNER. 

A, held a note on C, which was assigned after it was due, on which the as- 
signee sued C, it was Veld that a note, which C held upon A, with another 
obligor B, mas a good set-OK 

ACTION of DEBT, tried before MAXLY, J., at  the last Spring 
Term, of Alainance Superior Court. 

The plaintiff declared on a promissory note of the defend- 
ant payable to James M. IKlapp, and endorsed by him to the 
plaintiff after it became due. Klapp, and one Sterling IQ. 
IIolt, were in co-partnership under the firm and style of J. M. 
Klapp and IIolt, and in the course of their commercial trans- 
actions, had given a note for $135, to the defendant I-Ianner. 
This note was offered as a set-off to the action, but the Court 
was of opinion, that there was not that mutuality, necessary to 
inalie it a proper set-off, and rejected it. Defendant excepted. 

Verdict and judginent for the plaintiff, and appeal by the 
defendant. 
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No counsel for the plaintiff. 
Bailey, for the defendant. 

PEARSORT, J. A set-off is a cross action by the defendant 
against the plaintiff, which is allowed by statute to avoid a 
xnnltiplicity of suits, when the debts are mutual, i. e., when 
the parties are the same, and the debts are due in the same 
right ; accordingly, in Tt'orth v. Fent~ess, 1 Dev. Rep. 419, 
to a plea of set-off, plaintiff mas allowed to rely upon several 
matters of defense by way of replication, mliich could only 
be done under the statnte of Ann, which perrnits several de- 
fenses to be n~ade  by plea, but does not extend to the repli- 
cation by treating the plea of set off, as an action on the part 
of the defendant; so, in Wlzctrton v. IJogkilzs, 11 Ire. Rep. 
505 : to a plea of set-off against the assignor of the plaintiff, 
he was allowed to rely upon n set-off, which the assignor was 
entitled against the defendant by way of replication. " In  
all cases of joint obligations, or nssnmptions of co-partners i n  
trade, or otherwise, suits may be brought against all or any 
number of the persons, making such obligations, assumptions 
or agreements," Rev. Code, ch. 31, sec. 84. If the defendant 
had sued Klapp alone, on the note given by him and Holt, 
before Klapp had transferred the note in controversy to the 
plaintiff, there can be no doubt that he, Klapp, could have 
relied upon it by the way of set-off; it follows that if Klapp 
liad sned the defendant on the note in controversy, he might 
have relied upon the note of Klapp and IPolt by way of set- 
off; because he had the right to sue Klapp alone, and the 
set-off is a cross action between the same parties. As the note 
was assignecl to the plaintiff after ~natnrity, it was subject to 
the same defense that conlcl have been rnade to it while i t  was 
held by  the assignor. 

The case of the Stccte Ban& v. Armsk.ong end othe~s, 4 
Dev. Rep. 519, was cited as opposed to this conclusion : We do 
not think so. The original action mas brought against five obli- 
gors, and i t  was held, that one of the defendants could not re- 
ly upon a debt, due to him alone by the plaintiff, as a set-off, on 
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the ground that, in the cross action the parties were not the same 
as in the original action. v e  admit, if the defendant had sued 
Iilapp and Ho!t jointly on the note due him, then Klapp, ac- 
cording to that case, if it be correctly decided, could not have 
used the note, due to hiin alone by the defendant, as a set off, 
because there would have been different parties to the origin- 
al  and cross actions. But no such difficulty is presented as 
%our case stands. The original suit is by Hurdle, who stands 
in the place of Iilapp, against the defendant, and the cross 
action, or set-off, is by the defendant against Klapp. So, the 
parties, in both, are the same, and the circumstance, that the 
defendant has also a several came of action against Holt, on 
the same note, does not affect the principle There is error. 

PER CUEIAM, Judgment iwersed, and a venire cle novo. 

WILLIAM R. WEBB u. WILLIAM 0. BOWLER. 

The aiidavit required under the 16th section of the 7th chapter of the Re. 
vised Code for an injury to the property of another, must set out that the de- 
fenda~lt absconded, or concealed himself, within three months after the in- 
jury \vas done,: 'and the attachment n~ust be issued within that time. 

I t  was Held that a defect in the affidavit, in not stating that the defendant ab- 
sconded, kc., within three months aiter the injury mas done, may be taken 
adrsntage of by motion to disrnis% without the property's having been re- 
plevied. 

A fjlse warranty, or a deceit in the sale of personal property, is not lLan inju- 
ry to the propet ty of anotber " for which an attachment is autliorised to be 
k3ued under the 16th section, 7th chapter, Revised Code. 

MOTION to dismiss an ATTACHMENT, before SAONDERS, J., at 
the last Spring Term of Person Superior Court. 

The attachment was predicated on the following affidavit, 
viz : 

State oJ Novth C~rolina;, P e r s m  County. 
3V.. E. Webb maketh oath before me, W. R, Reade, a jns- 
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tice of the peace, in and for the county and State aforesaid, 
that William 0. Bowler hath endarnaged hitn in his property 
by a false warranty in the sale of a slave, and by falsely and 
deceitf~llly selling the said slave as sound, he knowing that 
the said slave was unsound, to the amount and in the sum of 
one thousand dollars, to the best of his knowledge and belief, 
and that he so absents himself, from the county and State 
aforesaid or so conceals himself that the ordinary process of law 
cannot be served upon him. Sworn to and subscribed on this 
4th day of September, A. D. 1857." 

The attachment was made returnable to the next Superior 
Court of Person county, and was returned levied on a house 
and lot in Roxboro. 

The defendant's counsel moved to dismiss the attachment 
upon the ground that it was improvidently issued, and that 
there was not sufficient matter set forth in the affidavit to an- 
thorisc the Court to take jnriscliction of the case. 

To this it mas objected, that the property levied on not hav- 
ing been replevied, counsel had no right to make this motion, 
nor the Court to entertain it. 

The Court overruled this reply of the plaintiff, and upon 
consideration of the motion, ordered the attachment to be dis- 
missed. From which judgment, the plaintiff appealed. 

Xoore, for the plaintiff: 
Winston, sen., and Zi l le r  for the defendant. 

PEARSON, J. The position assumed in the argument that a 
claim for damages for the breach of a warranty was embraced 
by the attachment law, prior to the amendment in the Revised 
Code, is not tenable. It had been settled by general acqui- 
escence, that the debt, or demand must be such as could be 
recovered by an action of debt, or upon irzdebtatus n s szc~~s i t ,  
and not a demand for nnliquidated damages for breach of 
contract. The same distinction applies to the jurisdiction of 
a single justice of the peace, and is well marked by the case 
of Tyer v. Harper, 1 Dev. Rep. 387, where it is held that n 
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single justice has not jurisdiction for a breach of contract in 
failing to deliver a certain quantity of goods, so as to make 
a full load, which was to be paid for per hundred. 

Considering this proceeding in reference to this amend- 
ment, Rev. Code, ch. 7, sec. 16, there are two objections to it, 
both of which are fatal. I t  is necessary to set out in the aE-  
davit that the defenclant absconded or concealed himself with- 
in three months after the injury was done, and the attachment 
must be issned within that time. 

I t  was said the Court cannot notice the omission, unless the 
defendant replevies so as to make himself a party, and then 
takes adrantage of it by clemurrer, or motion to dismiss. W e  
do not think so, for the statute is peremptory, and the court is 
bound to notice i t ;  sec. 17, "If  any attachment shall issue 
m d e r  the preceding section, in any other manner, or time, than 
is herein allowecl, the same shall be void, and the court sliall 
not proceed therein." 

Again, i t  was said the omission may be cnred by setting i t  
out in the declaration, and so the order to dismiss was prema- 
tnre. In the first place, to permit the plaintiff, to file a declara- 
tion, would be to " proceed ;" but waiving this: I t  is true, some 
defects in the writ may be cured by the declaration, but there 
is a marked distinction between an ordinary writ, and an at- 
tachment. In  this latter, the plaintiff is allowed to get a jndg- 
lnent against the clefendant without personal service of pro- 
cess, which is contrary to the course of the common law, and 
as some protection to the absent defendant, the statute requires 
all the material facts to be set out in an affidavit, which is 
made the gronndworlc of this proceeding. By the section 
uncler consideration, the fact that the defendant absconded, or 
concealed himself within three months, is made as material to 
the right to issue the attachment, as the fact that an injury 
was done to the plaintiff's property, and to allow the omission 
of either in the affidavit, to be cured by the declaration, which 
is not sworn to, would deprive the defendant of a safe-guard 
required by the statnte, to wit: the oath of the plaintiff, and 
make that provision of no effect. 
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2. W e  are of opinion that a false warranty, or deceit in the 
sale of personal property, is not embraced under the terms 
"an injury to theproperty of another," in the 16th section. 
"Property" is sometimes used in a broad sense as syncmy- 
mow with "estate,?' bnt the legal signification of the two 
words is not the same. "Estate" is the broadest term, and 
includes a choses in action." " Property '? is confined to 
things that are tangible. In  G'nmpbell v. Smith, 3 Hawks' 
Reports, 590, EENDERSON, J., says "a  debt, or duty, is not pro- 
perty. A person has an interest in a duty, but a property in 
a thing only." "Personal property" means goods or chattels 
-things, which at common law, conld be seized under a$. 

,fa., or be the sub,jeet of larceny. Pip11in v. Pllisosz, 12 Ired. 
Rep. 61 ; fluwZZe v. Outlaw, 2 Jones' Equ. 76. Here the 
matter is fully discussed, and opinions filed by two of the 
Jndges ; and it may be remarked that the latter case, which 
n.as one of great importance, and attracted much notice, was 
tiecided at December Term, 1884 ; and it is fkir to presurne 
that the attention of the Legislature was called to it. But af a 1  
events, these decisions fix the ~neaning of the word "proper- 
ty," and we are not disposed to unsettle i t ;  being satisfied 
from a conl;ideration of tlie aniendlnent inado by the sec- 
tion before us, that such was tlie sense in which i t  is 
there naed. IIad the intention been to include all injuries af- 
fecting one's estate, svliereby he acqnired a cause of action, 
apt words would haye been used to express so general an idea. 
The words of the section were evidently well considered ; "an 
injury to tlie proper person (esclading slander, &c.,) or pro- 
perty," that is, a thing tangible, and not a mere right. I n  
n~aking this extension to an exya7fe proceeding, there was all 
obvious reawn for resiricting i t  to such wrongs, as, from their 
nature, if committed, could be clearly lmved,  i. e. that a 
Iiouse was Lnnit, a negro Billed, or a horse taken away. To 
this we impute the use of the particular ~ o r d  "prope1ty."- 
TVhat property of the plaiiitiff was injured? Not tlie negro ! 
Or suppose property to include a chose in action ; what chose 
in action of the plaintiff, m s  injnred? He had none to be 

10 
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injured prior to the act complained of ;  and really, the idea 
of an injury done to a right of action involves a legal absur- 
dity; especially, when such a right of action is not pre-exist- 
ing, but arises, and is brought into existence by the very act 
that is complained of as doing an injury to it. 

PER CUEIAM. There is no error. Judgment affirmed. 

DANIEL F. THONPSON v. HUGH KIRKPATRICK. 

Either of the two copies of an order appointing an overseer of a road, direct- 
ed by law to be issued by the clerk, is a proper and su$icient evidence of 
the overseer's appointment. 

T n ~ s  was an action of DEBT for a penalty, tried before SAUN- 
DERS, J., at  the last Spring Term of Omnge Superior Court. 

The plaintiff declared as an overseer of a road, against 
the defendant, for failing to send his hands to work upon the 
public road after due and sufficient warning. The only ques- 
tion was, as to the competency of the evidence to establish 
the plaintiff's appointment as overseer ; to do this, the plain- 
tiff introduced an order, which hacl been duly issued by the 
clerk of the county court, i t  being the copy which had been 
served on him. The clerk of the court produced a book, headed 
"road docket," which he proved belonged to his office, and 
mas used for the purpose of recording the road districts, and 
the appointment of overseers. The entry in this boolc, which 
was relied on, was objected to, as being loose and unintelligi- 
ble. (A further description of it  is made unnecessary, by the 
view taken of the case by this Court). The evidence was ad- 
mitted by  the Court, and the defendant excepted. 

Verdict for the plaintiff. Judgment. Appeal by the de- 
fendant. 

Bn;iZey and Fowle, for the plaintiff. 
PAilZ$w, for the defendant. 
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PEARSON, J. The connty court is directed to appoint over- 

the sheriff wjth two copies of each order making the appoint- 
ment ; one is to be delivered to the overseer, the other is to 
be returned to court, " with the date of its reception, and the 
date of the service, endorsed thereon." The purpose of the 
latter is, to enable the State to charge the orerseer, if he neg- 
lects to keep the road in repair. The former is the commis- 
sion of the overseer, and its purpose is to enable him to prove 
his appointment, so as to recover against any person who may 
fail to work on the road when duly notified. These copies are 
proper and su$icient evidence of the appointment ; like let- 
ters testamentary, or the certificate of the ordinary, or clerk 
of the connty court, of his appointment of an administrator. 
The case states, that the plaintiff offered in  evidence one of 
the copies. It celtainly could make no difference, that it  was 
the copy which the sheriff had returned to court; nor ought 
the plaintiff to have been prejudiced by the omission of the 
sheriff to ~nalie the proper endorsement on it ; as it was prov- 
ed that a copy had been served upon the plaintiff. So, we 
think the fact of his appointment was duly established, and 
the introduction in evidence of the " road-book," or rough 
memorandum, kept by the clerk, was unnecessary ; of course, 
we need not notice the objections made to it. 

PER C~RIAX,  Jrtdgment affirmed, 

PETER WAGONER v. THE NORTH CAROLINA RAIL ROAD 
COMPANY. 

A warrant against a Rail Road Company "for the non-payment of a cerhin 
sum (.due by damage sustained," there being nothing in any other part 
of the proceedings to make it more certain, is fatally defective. 

Whether service of process on a mere station agent on the North Carolina 
Rail Road is good; Quere? 
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APPEAL from a proceeding by warrant, tried before SAUN- 
DERS, J., at the last Spring Term of Alainance Superior Court. 

The questions in this case were- 
1. Whether the warrant was sufficient on its face to ao- 

thorise the Conrt to proceed to judgment. 
2. Whether the service was sufficient. 
The following is a copy of the warrant: 

" State of ~Yorth Carol iq  Alamancc County. 
To any lawful officer to execute and return within thirty days 

from the date hereof, (snndays excepted :) 
You are hereby commanded to summon the North Caroli- 

na Rail Road Company or James S. Scott, agent, and them 
safely keep, so that you have them before me, or some other 
justice of the peace for the said county, to answer the corn- 
plaint of Peter Wagoner, for the non-payment of the sum of 
$35 dne by damage sustained." 

The warrant was returned executed on James S. Scott." 
This person was the agent of the corporation, at  the Graham 
station on the said rail road, with power to receive freight on 
goods transported, and fare from passengers departing, for 
which he was bound to account monthly; but he had no oth- 
e r  power, or authority, over the affairs of the said company. 
The case came up by successive appeals to the Superior Court. 
A motion was made to dismiss the proceeding for want of 
sufficient certainty in the warrant, which was refused by his 
Honor. Defendant submitted to judgment for twenty-five 
dollars, with leave to appeal to the Supreme Court. 

Appeal by defendant. 

Whston, sen., for the plaintiff. 
XcLean, for defendant. 

PEARSON, J. There is error. The warrant issued by the 
justice of the peace is fatally defective in this, i t  does not set 
out with certainty, the manner in which the damage was sus- 
tained. I t  may be that the injury was done to the plaintiff's 
person, or to his fencing, or houses, or slaves, or cattle. So the 
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proceeding does not enable the court to see that the injury was 
of such a nature, as to enable the plaintiff to sue by warrant. 

I t  is unnecessary to decide whether service could rightful- 
ly be made, so as to bind the company, on Scott, who was the 
agent at Graham station. By the Revised Code, ch. 17, sec. 
7, where an injury is done to cattle, or other live stock, a war- 
rant may be served on the president, or any director, stock- 
holder, or actiszg agent. This would seem to conflict with the 
7 sec. of the charter of the company, which provides "That 
uotice of process upon theprincipal agents of said company, 
or the president, or any of the directors thereof, shall be 
deemed due service to bring it before any court." 

The judgment in the court below must be reversed, and 
judgment entered for the defendant. 

PER CGRIAM, Jtldgmen t reversed. 

R. F. JOHNSTON v. SPRUCE W. McRARY. 

Where the terms of a contract, for the sale and purchase of a cotton crop, 
were all reduced to writing, and signed by the buyer, except as to the time 
of delivery, it was competent to prove by parol, that at the time the writ- 
ten contract was entered into, a day was fixed for the delivery of the 
cotton. 

ACTION of AMUMPSIT, tried before BAILEY, J., a t  the last 
Spring Term of Davio Superior Court 

The plaintiff agreed, on 26th of May, 1855, to purchase the 
defendant's cotton crop, to be delivered to him at  Holtsburg ; 
i t  was to be paid for, on delivery, by note, with certairi names 
to i t  as s~zreties, to run  for twenty days. This mttch of tho 
contract mas reduced to writing on a leaf of the defendant's 
memorandum book. On the 5th day of June, following, the 
plaintiff sought the defendant at Lexington, his residence, and 
and at Holtsburg, with a note, executed according to the 
terms agreed on, but could not find him. H e  had gone with 
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the cotton to Holtsburg on the 2nd day of June, and it re- 
mained there till mouday following, when he took i t  off to 
Charleston and sold it. The defenclant proposed to prove, 
that at the same time when the written contract was made, i t  
was agreed between the parties that the clelivery of the cot- 
ton mas to be on satnrday, the 2nd of June. This was ol~ject- 
ed to on the part of the plaintiff, as tending to vary the writ- 
ten agreement. The evidence was exclucled by his Honor, 
and the defendant excepted. 

Verdict for the plaintiff. Judgment. Appeal by tlie de- 
fendant. 

Clement, for the plaintiff. 
Boyden, for the defenclant. 

BATTLE, J. The terms of the written contract, by n~hich 
the plaintiff agreed to purchase the defendant's crop of 
cotton, certainly gave to each party the right to have it perforrn- 
ed in a reasonable time. The place of perforrnancc was fixed 
upon in the written terms, but the p~ecise day was not tliere- 
in specified, and get, as the parties lived in different counties, 
and had to do concurrent acts, it m7as necessary that some day 
should be agreed on for that purpose. This must, of necessi- 
ty,  be done by parol, or we mnst hold that either had the 
power to nullify the contract, by refusing to fix upon the day 
by an agreement in writing. The counsel, f'or the plaintiff; 
does not insist upon this, but admits that it   night hare been 
done by parol, after tlie time when the written contract of 
l~urchase and sale mas entered into ; Maw v. Gmndy, ante 56. 
H e  objects, however, to the parol proof, that i t  was done at 
the time of the contract, because it was not inserted among 
the written terms, and would, therefore, hare the effect to 
Yary them. This is, we think, taking too strict a view of the 
subject. It is conceded that pard  testimony is inadmissible to 
contradict, vary or add to, a written instrument. To that ef- 
fect, are all the cases, referred to by the plaintiff's counsel; hut in 
the very first one, which he cites, to wit, Clark v. J!ciMilZa.n, 
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2 Car. L. Repos. 265, it is said that such testimony is admissi- 
sible to explain and elucidate a written contract left doubtful. 
Such, we apprehend, is the purpose of the par01 testimony 
offered in the present case. The written contract left the 
time of performance open and uncertain, and the proof' was 
offered to show that a particular day had been agreed upon, 
to make certain, what was otherwise indefinite. This was not 
in any proper sense to contradict, vary, or add to, the written 
contract, but was rather to explain and elucidate what the 
parties meant by the reasonable time, implied in the written 
terms, and whether i t  was thus explained and elucidated at  
the same time when the written contract was made, or at  a 
subsequent tinle, cannot make any difference. I t  was error, 
therefore, in the Court to reject the testimony, for which the 
judgment must be reversed, and a new trial granted. 

PER CURIAX. Judgment reversed. 

E. C. GRIER v. E. G. PONTZ. 

Where a bidder for land at a sheriff's sale, failed to pay the money bid, 
which fact was returned upon the execution, and a new process issued to 
sell the land, under which it mas sold for a less price than was bid at the 
former sale, it mas Held that the sheriff was not entitled to recover the 
difference between the sum bid at the former sale, and that for whichit sold 
at the second sale. 

ACTION of ASSUNPSIT, tried before SAUNDERS, J., at  a Special 
Term, (June, 1855,) of Mecklenburg Superior Court. 

The following fBcts were submitted, in a case agreed, for 
the judgment of the Court. 

The plaintiff, as sheriff of Mecklenburg county, had in his 
hand several writs of venditioni exponas against William S .  
Daniel, returnable to the April Term, 1856, of Mecklenburg 
County Court, by which he was authorised to sell a tract of 
land levied upon as the property of Daniel; that as sheriff, 
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he advertised the land and sold the same to E. G. Yontz, the 
defendant, who became the last and highest bidder at the sum 
of $1300; that Pontz informed the plaintiff he would pay his 
bid dnring the weel:, ~vhich he failed to do: that the plaintiff 
made the following return upon the writs in his hands, to wit: 

The property in this order of sale, was duly advertised and 
sold at  the court-house,in Charlotte, on the 28th April, 1866, to 
E. G. Yontz, at $1300, and no money paid ;" that alias pro- 
cesses were issued by the creditors of Daniel, and placed in the 
sheriff's hands, under vhich the land was sold at the ri& 
of Y o ~ t z ,  who had notice of the fact, and purchased by another 
person at the price of $1100, which was paid down, and a deed 
for the land was made to the purchaser ; that, at digerent times, 
prior to the latter sale, the plaintiff, as sheriff; offered to make 
to Yontz a deed for the land, cried off to him, if he would 
pay the amount of his bid, which lie failed to do. 

Upon these facts, i t  is submitted to the Court whether the 
plaintiff, is in law, entitled to recover, and if the Court should 
be of opinion that he is so entitled, a judgment may be 
rendered in his favor; otherwise, that judgment shall be 
rendered for the defendant. 

On considering the case, his Honor vas  of opinion with 
the defendant. The plaintiff submitted to a non-suit, and ap- 
pealed to this Court. 

Filson,, for the plaintiff. 
Boyden, and Osborne, for the defendant. 

BATTLE, J. The question presented in this case, is one of 
much practical importance, and we regret that the counsel 
were unable to refer us, on the argument, to any adjudicated 
cases settling the principle upon which it ought to be decided. 
I n  the sale of chattels, i t  appears to be settled, at least in New 
York, that if the vendee refuse to receive and pay for the ar- 
ticle, the vendor may, upon notice, re-sell it, and charge the 
vendee with the difference in the price, if it sell for less than 
it did on the first sale. I t  seems, that after a refusal to receive 
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the article by the vendee, the vendor may, without taking any 
further care of the article, or by depositing it with a third per- 
son for his use, recover the whole price ; and the right to re- 
sell and charge him with tho difference in the price is given, 
for the reason that, it would be unreasonable to oblige him to 
let the article perish on his hands, and run the risk of the in- 
solvency of the buyer. See the opinion of KENT, C. J., in 
Sands v. Taylor, 5 John. Rep. 411, Sedg. on Darn. 282.- 
Whether this rule would apply as between the vendor and the 
purchaser of lands in ordinary cases, it is not necessary for us 
to decide, as we do not think i t  can be applied to the case of 
a judicial sale, made nnder circumstances like the present. In 
the case of Tate v. Greenlee, 4 Dev. Rep. 149, it was decided 
by this Court, that a sale of lands by the sheriff, nnder execn- 
tion, was not within the act of 1819, (Rev. Code, ch. 50, sec. 11,) 
making void par01 contracts for the sale of lands. GASTON, 
J., in delivering the opinion of the Court, after admitting that 
the act was broad enough in its terms to embrace the case of 
a judicial sale, proceeded to shorn, conclusively, that such a 
sale could not have been in the conteniplation of the Legisla- 
ture. "To give validity to the contract," he says "it is re- 
quired that the same, or some note, or memorandum thereof, 
should be signed by the party to fie charged therewith, or his 
authorised agent. Now, in judicial sales, who is the party to 
be charged as  endo or? Can the sheriff be ~*egsrded as such 
a party? The sheriff is a public officer, acting in obedience 
to an execution, commanding him in the name of the State, to 
cause to be made, of the property of a delinquent debtor, a 
snm of money judicially ascertained to be due to his credi- 
tor. A levy, by the sheriff, on the land of the debtor, divests 
neither the possession nor the estate of the debtor. In  ma- 
king the sale, the sheriff acts ns a minister of the law, in obe- 
dience to its mandate, and in execution of the anthority which 
that mandate confers upon him over the property of the debt- 
or. The State or the law, sells by its agent, the sheriff." Af- 
ter some further remarks, he says, "These considerations 
lead me to the result, that the sheriff cannot claim the pro- 
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tection of this act against a purchaser at an execution sale 
paying the price of his purchase, and demanding a convey- 
ance. H e  cannot, because such a sale, is not within the mean- 
ing of the act. The converse of the propcsition necessarily 
follows; neither can the purchaser set up this act as a bar to 
the demand of the sheriff for the purchase money, the sheriff 
tendering a conveyance of the property." 

I t  was thus decided that the sheriff might sue the pnr- 
chaser for the price, and recover the full amount of his bid. 
But snppose he does not pursue that course, but on the 
contrary, makes a special return of the fact that he has 
advertised and sold according to law, and that the purchaser 
refused to pay his bid, and thereupon a venditioni ex-ponas is 
sued out, under which, he sells the land to another person at  
a less price; upon what principle is it that he can sue the 
first purchaser in his ow11 name for the loss on the second sale? 
If he be allowed to recover, who will be entitled to the mo- 
ney? By suing out the aenditioni exponns, the creditor treats 
the debtor as still the owner of the land, and he relies upon 
that for the payment of his debt. After the return of the ex- 
ecution, the sheriff has no longer any power to sell the land, 
until he is authorised to do so by new process. If he has any 
claim against the former pnrchaser, it can be only a chose in 
action, which, of course, the creditor cannot reach, without 
violating all the principles and analogies of the lam. If, then, 
the sheriff be peimitted to recover, i t  must be either for his 
o m  use, which cannot be well snpposecl, or for the benefit of 
the debtor, vhich would also be a strange result, which the 
law never contemplated. The truth is, the law has given the 
sheriff a plain remedy against a refractory bidder, and if he, 
whether with or without the concurrence of the creditor, will 
not pursue that, the law will give him no other. Nor can the 
reason assigned by Chief Justice KENT for giving the vendor 
of chattels a right to re-sell, and look to the vendee for any 
loss upon it, apply to the sheriff when selling lands. The pro- 
perty cannot perish on his hands, while he is pursuing his 
remedy against the purchaser, who may become insolvent. 
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Upon principle, then, it wonlcl seem that the present action 
c:mnot be sustained; and no authority lius been produced in 
sul~port of it. After a diligent search by the counsel for the 
l)laintiff, he tells us that the only case whicli lie can find re- 
resembling the present, is Mi~cttcc v. Dmt, 2 Bailey, (S. C.) 
Xep. 991, which is referred to in the the third volnme of U. 
S. Digest, p. 376, see 443. The note of it, as contained in the 
Digest, is that, "Where a purchaser, at sheriff's sale, fails to 
comply with the conclitions, the shexiff may inimediately re- 
sell, ancl the first pnrcliaser is liable for the difference between 
tile first and second sale." JVe regret that the volnme which 
contains the report of tlie case is not in our libmry, and r e  
therefore cannot tell ~vrhether the sale m s  of a real, or chattel 
l~roperty, and it manifestly differs fro111 our case, in the fact 
that, the re-sale mas made immediately. I r e  cannot, therefore, 
regard it an authority, in opposition to tlie conclusion to which, 
we think, principle leads 11s. We concur in tlie opinion of his 
IIonor in the Conrt below, that the action cannot be main- 
tained, ancl the jaclgment is affirmed. 

PER CCRIAX, Judgment afiirmed. 

[JUDITH E. BLACK v. HUGE McA'CTL,4Y. 

A limitation over, upon the contingency, that tl!e first taker l1 shall die under 
age, or  without leaving children," fails, if tile first taker arrives at  full age, 
altl~ough he may afterwards die without leaving child]-en. 

A limitation over of property, in this State, after an indefinite failure of issue, 
by a will inarle in anotl~er State, is too remote, as the common law is pre- 
sumed to prevail in such State. 

ACTION of DETINUE, tried before DICK, Judge, a t  the Spring 
Term, 1857, of Cabarrus Superior Court. 

The action is brought for several slaves, the issue of a woman, 
Letitia, who was bequeathed by Mary Grier to her daughter, 
Adeline, in  the following words : 
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"I give to my daughter, Adeline, my negro woman, Leti- 
tia, with her future increase, but should she clie before she 
arrives at the age of twenty-one years, or without leaving 
issue, I give the said woman, Letitia, to my daughter, Judith." 

The testatrix lived in Alabama, and the will was made and 
probated in that State. 

Adeline, the above named legatee, intermarried with the 
defendant, Hug11 Mchulay, and died in 1848, in possession 
of the slaves, in question, long after arriving at  the age of 
twenty-one, but without leaving issue. The defendant held 
the slaves jure mariti. It was insisted, Ist, that the title of 
Adeline, to the slaves in question, became absolute on her 
arriving at  twenty-one years. 2nd. I t  was further insisted, 
that as this limitation is contained in a will made in the State 
of Alabama, where it is presumed that the common law pre- 
vails, Mrs. Black's title is pnt upon a contingency too remote, 
being an indefinite failure of issue. 

The legatee, Judith, intermarried with Samuel E. Black, 
who died during the pendency of the suit, and it was then 
carried on in her name. She claims that her sister having 
left no issue, although she lived beyond the age of twenty-one, 
by the contingent limitation, the property became vested in 
her. 

Odorne, for the plaintiff. 
R. Barringer, Jones and Boyclen, for the defendant. 

FEARSOX, J. I t  is settled, that when a limitation over is 
made, " if the taker of the first estate, dies before arriving at 
full age, or without children, the word " or" is construed to 
mean " and," so that the limitation over does not take effect, 
unless both contingencies happen, and the first estate becomes 
absolute upon the happening of either ; 2 Fearne, 97, Jarman 
on Wills, 444. 

Our case is stronger; for treating the word " or,'' as used in 
the disjunctive, when the first contingency happened, that is, 
when Adeline arrived at the age of twenty-one, her estate be- 
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came absolute, as the other contingency-her death " witlout 
issue," taken alone, made the limitation over too remote, ac- 
cording to the principles of the common law. 

There is no errorr. 

PER CURIAM. Judgment a0irmed. 

Doe on the demise of WILLIAM STOKES V. JACOB FRALEY. 

Where the plaintiff brought an action of trespass, q. c. E, to which the de- 
fendant pleaded ge~zerul &sue, Ziberzcm denenzendum, and which were found 
for the p!aintiff, it mas Eeld, in an action of ejectment, brought by the 
same plaintiff against the same defendant, for the same land, that the for- 
nler finding did not estop the defendant from denying the plaintiff's title, 
for that titlc was not put in issue by thc pleadings, but only the defendant's. 

ACTION of EJECTMENT, tried before BAILEY, J., a t  the last 
Superior Court df Rowan. 

CASE AGREED. 

The lessor of the plaintiff and defendmt owned adjoining 
tracts of land, and the part in dispute is a slip, i n  the form of 
an acute angled triangle, lying along the division line be- 
tween them. A t  Spring Term, 1856, of Rowan Supcrior 
Court, an action of trespass qunre clnz~szcm fregit was tried, 
in  which William Stokes was plaintiff and Jacob Fraley was 
defendant, in which the plaintiff declared for n trespass corn- 
mitted by the defendant, upon the slip of land, now sried for. 
The pleas in which action, mere, general issue and 7iberwn 
tznerne&cnz. I t  is admitted that proof and the title of both 
parties mere fully gone into, and were snbstantially the sarue 
as those relied on in the present action ; i n  which said action, 
a verdict was rendered for the plaintiff, sixpence clan~ages were 
assessed, and judgment given for the plaintiff. In this action, 
i t  is contended that the verdict and judgment in the former 
suit, estop the defendant from denying the plainsiff's title. 
It is agreed, that if the Court should be of opinion with the 
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plaintiff on this point, judgment shall be entered for the 
plaintiff for sixpence damages, otherwise, that a judgment 
shall be entered for the defendant. 

The Court, being of opinion with the plaintiff, on the case 
agreed, gave j ndgment accordingly. 

Defendant appealed. 

Osborne and Boyden, for the plaintiff. 
Jones and Bawinger, for the defendant. 

PEARSOW, J. In tho action of trespass, q. c. f., the defend- 
ant pleaded the " general issue," and also pleaded specially 
" li6erum tenenzentunz ; to this plea, the plaintiff replied, by 
way of traverse, to wit, that the locus i n  quo was not the free- 
hold of the defendant. Upon this issue, the question of title 
vas  fully gone into, and both issues were found in favor of 
the lessor of the plaintiff. The question is : docs this estab- 
lish his title by force of an estoppel 8 

The effect of the finding on the general issue was, that the 
plaintiff was in possession, and was entitled to recover against 
n wrong-doer; and further, that the defendant had commit- 
ted the trespass complained of, and was liable to the plain- 
tiff's action, unless he (the defendant) had title to the land. 

The effect of the fincling on the issue joined on the special 
plea, was, that the defendant had not title to the land; bnt 
n o n  constnt, tliat the lessor of the plaintiff had title ; it may 
well be that neither had title ; ancl although the possession of 
the lessor of the plaintiff, mas snfficient to enable him to re- 
cover in the action of treslms, q. c. f., against the defendant, 
who was a wrong-doer, tliat will not enable him to recover in 
the action of ejectment, because, in that action, he must re- 
cover upon the strength of his own title, and not the nreak- 
ness of his adversary's. H e  can derive no aid from the record 
of recovery in the former action, either by estoppel or other- 
wise, for his title was not put in issue ; the title of the defend- 
ant was alone put in issue. 

In Rogers v. Batclef, 3 Jones' Rep. 225, the finding was 
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for the defendant, and if he had relied alone on his special 
plea, there would have been an estoppel in respect to his title. 
The decision in that case, does not conflict with our opinion 
in this ; and both tend to a proper explication of the doctrine 
of estoppel. There is error. Judgment reversed, and a jndg- 
tnent for the defendant on the case agreed. 

PER CURIBM, Judgment reversed. 

STATE UPON THE RELATION OF TI'ILLIAJ.1 MURPHY v. HENRY 
TROUTMAN, el. al. 

Where a sheriff had a writ against a resident of another State, who was known 
by the sheriff to be in his county upon a temporary visit, and such sheriff 
was also informed by one of wlioln he enquired, that the person sought 
would be a t  a particular place, ncnr the county line, on a certain day men- 
tioned, on his way out of the State, mld Ile failed to be present on the day 
mentioned, when, if he hacl been tllcre, lie might hare arrested the defencl- 
ant, and showed no reasons for not going there, it was Held to be negligence. 

Where a sheriff is shown to be gui:t,y of negligence in failing to serve a mrit, 
the onus of of showing that the dtfcildant in the writ was insolvent, de- 
volves upon him. 

Where a sheriff neg!igently fdccl to arrcat a person upon a writ for debt, and 
i t  appeared that sucli person lint1 some prop~r ty  in a distant State, and hacl 
numerous fricnds and relations in the coiintp, whom he had come to visit 
temporarily, it was I&Zd to be error in the Court to instruct the jury that 
they should give only nomin:il ~lnmnges. 

ACTION of DEBT upon the ofiicinl bond of the defendant as 
sheriff of Iredell county, tried before BAILEY, J., at the last 
Spring Term of Rownn Superior Court. 

The relator, Mnrphy, had taken out a capias ad sat- 
isfacienclum, against one Jnlius V. Houston, for the sum of 
- dollars, mllich came to the hands of the clefendant on the 
4th day of September, 1855. Houston was a resident of the 
State of Alabama, and on a visit to his friends and relations, 
in the county of Iredell, a t  the tirne'the mrit was put into the 
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hands of the sheriff. The sheriff did not know Houston, and 
enquired of Mr. Roseborough where he was to be found ; tlie 
latter informed him that he was nnderstood to be staying at 
tlie house of his brother, Dr. Nonston, abont two and a half 
lnilcs from Statesville. This information was given h i ~ n  in 
Statesville. The sheriff lived abont seven ri~iles from States- 
ville. Mrs. Thorn, who was an aunt of Honston, testified that 
she lived abont twenty miles from Statesville, near the county 
line ; that the sheriff made enquiries of her about J d i u s  
Honston, stating that he wished to see llini on business; she 
told him, that she had seen him, and she expected that he 
mould be at her house on friday evening, or monday follow- 
ing, on his way to Alabama. I Ie  came to her house on mon- 
day as she had told the sheriff. Ik rode up in a carriage 
with his mothel., whorn he left a t  the house, and went on to 
tlie house of a neighbor abont n mile and a half off; he rc- 
turned soon afterwards, ~ e n t  into Mrs. Thom's house about 
1 2  o'clock in the day, took a snp of coffee, staid a short time, 
and then proceeded on his way to Alabama. I t  mas further 
in evidence that the sheriff came to Statesville on the monday 
above spoken of. He met IIonston and his mother, on his 
way to that place. When he arrived at Statesville, he ~ V R S  

informed that Houston ltad left the plnce abont two 11oul.s be- 
fore his arrival, and that the persons who111 he had met were 
IIouston and his mother. There was no eviclence that the 
sheriff was at Mrs. Tho~n's on monday. The return of the 
sheriff was that I-Iouston was "not to be found." 

The plaintiff then read the deposition of Jnlins W. IIous- 
ton, who stated that he had no money, or other property, in 
the county of Iredell, a t  the time he was there ; that he had 
some money and effects in the State of California ~vhen  he 
was in Iredell, and at  the time the deposition was taken, but  
did not state tlie amonrit. 

The Court mas of opinion that the sheriff was guilty of 
negligence in not serving the writ, and the plaintiff was enti- 
tled to some damages, but not substantial damages, inasmuch 
as he bad not proved t h h  Honston had the ability lo pay the 



JUNE TERM, 1858. $81 
-- 

Murphy v. Troutman. 

amount due him. The plaintiff and defendant both excepted. 
The jury found a verdict for tlie plaintiff for sixaence dam- 

ages, and both parties appealed.. 

Boydeert, for the plainti ff... 
Odorne, for the defendant.. 

PEARSON, J. W e  concur with his H m r ,  that the defend- 
ant was guilty of negligence ; but we differ from him, in re- 
e ~ e c t  to the question of damages. As the plaintiff had p t  
the defendant in the wrong, he was liaMe for such damages 
as liad been sustained thereby ; wliicli, p r i m a  ,fc~cie, was the 
amoant of the debt that was lost, and it  was for the defend- 
ant to mitigate the  damages, by proving that the effect of his 
\rrongf111 act wns not so great, because the debtor, who llad 
heen sufi'erecl to leave the State, llad not the ability to pay the 
debt, and his arrest would not have enabled the plaintiff to 
realize the amount, or any part thereof; or, if a part only 
could have been tlierel~y realized, then, to limit his liability to* 
that amount. In Sherrill v. Shzrford; 10 Ired. Rep. 200, i t  is 
said " tlie true inquiry is, has tho defendant by his negligence 
deprived the plaintiff of any legal ineans of securing the pay- 
ment of his debt?" In our case, tlie debtw l m l  money and 
effects in the State of California; an arrest would have been 
a legal nleans of fo~~cing  liim to assign that fund for the 
benefit of the credito~, and the principle is not agected 
by the ci~euiiistance that California is at  so great a dis- 
tance. The principle is tlie same as if the fund liad been in an 
adcjoining State, or ill our own State. Tlie distance affeeted 
only tlie degree of facility with which tlie fund could be made 
available, and not the principle npon wliieh the creditor's right 
depended. 

B u t  as the defendant was put in the  WI-ong, the plaintiff 
M.?LS entitled to assnme higher ground. The debtor, i t  a p  
pears frolii the evidence, liad brotliers and other near relations 
in the co~uity ot'Iredel1. If his arrest would hare induced them 
to become bail,, that wodd l ~ a r e  been a legal means of s e c w  

11 
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ing the payment of the clcbt, and the negligence of the de- 
fendant has deprived the plaintiff of an opportunity to try it. 

Upon the question, whether the loss shall fall on the plain- 
tiff, ~vho has been. vigilant, or on the defendant, who has neg- 
lected his duty, it is not a s~zfiicient answer to say the contin- 
gency of securing the debt in that manner vas  too remote. 
The plaintiff "quickened the diligence" of the defendant, and 
ought not to hare been deprived of the chance of thereby se- 
curing his debt. -4t all events, upon the question of damages 
he had a right to have it submitted to the consideration of the 
jury, with instructions that if they were satisfied, froin all the 
circumstances, that the debtor, if arrested, would have given 
bail, or if imprisoned, would have assigned his money or ef- 
fects in California, or otherwise secured the debt, or some part 
of it, they ought to assess corresponding damages. 

There is error. Venire de saovo. 

PER CURIAM. Judgment reversed. 

ALBRED H. MARSH v. E. D. HAMPTOE, et. al. 

Where a party, who was alleged to have made a fraudulent conveyance, re- 
mained in possession of the property after the conveyance, what he said 
about the nature of his possession, was Held to be competent in impeach- 
ment of the conveyance. 

ACTION of TROVER, tried before SAUNDERS, J., at  the last 
Spring Term of Davidson Superior Court. 

This was an action of trover to recover the value of a negro, 
alleged to have been converted by the clefendants. The plain- 
tiff claimed the property, in question, as a trustee, for the ben- 
efit of Mrs. Moore, and her family, under a deed made by 
James Elliott, her father, for that purpose. The slave, in 
qnestion, had originally belonged to Isaac A. Noore, who had 
conveyed him in trust to secure a debt to Dr. Beall. His 
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father-in-law, Elliott, lifted this lien, and took a conveyance 
for the property to hii~iself, and then conveyed as aforesaid, 
for the benefit of his daughter, Mrs. Moore. The defendants 
claimed under an execution against Moore, under which the 
slave was sold. 

The defendants impugned the conveyance to Elliott, and 
fi-oin him to the trustee, as beingfmndnlent. I t  wasin evidence, 
that after the conreyance in trust, the slave remained in the 
possession of Noore as before, and it was proposed by the de- 
fendant to give i11 evidence the declarations of Moore, to the 
efl'ect, that the property was his, and that he held it adversely 
to tlie claim now set up by the plaintiff. The Court rejected 
the evidence. Defendant excepted. 

Verdict for the plaintiff. Judgment. Appeal by defend- 
ant. 

J. I$. Bryan, for the plahtiff. 
Iit treU, for the defendants. 

BATTLE, 5. V e  are nimble to perceive any sufficient reab 
son why the testimony, offered and rejected in the present case, 
was not as competent as that which was decided to be admis- 
sible in the cases of Askew v. ReynoZcZs, 1 Dev. and Bat. Rep, 
367, and Foster v. Voodufifi, 11 Ired. Rep. 339. The case states 
that after the purchase of the slave by Elliott, he permitted him 
to remain with Noore, the former owner, who mas his son-in-law, 
and that after the conveyance by Elliott to the plaintiff as 
trustee for Moore's wife, the slave mnained still in the pos- 
sesrion of Moore and wife, except when he was occasionally 
a t  Elliott's. It is certain, then that, the slave was never out 
of the possession of his former owner, and i t  was while he 
was thus in the possession of Noore, that the declarations by  
which he claimed the slave as his own, were nzade. The prin- 
ciple of the decision, in the cases to which we have referred, 
is that the declarations of a party in possession are admissi- 
ble, to prove the character of the possession, ds, whether he 
holds i t  for hirnself or for another, and in that view it is corn- 
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petent, after a conveyance by the former owner, if he be per- 
mitted still to retain the possession. I-lere, we presume, the 
testimony was rejected because the possession might be snp- 
posed to be that of the wife, f ~ r  whose ~eparate use the slave 
had been conveyed to the plaintiff, as a trustee. Eut the dif- 
ficulty is that it does not appear that Moore's possession had 
ever been changed, and the contrary is to be inferred from 
the expression in the case that i t  remained after the convey- 
ance, as before. Our opinion is, that the testilnoay ought to 
have been received by the Court, and submitted to the jury. 
The jury were not bound to believe it, or to infer from it that 
the title to the slave had not passed by the conveyance to the 
plaintiff; but upon the question of imputed fraud, they had a 
right to hear and consider it, and to give i t  whatever effect 
they might think it fairly entitled to. 

The judgment must be reversed, and a venire de novo grant- 
ed. 

PER CURIAM, Judgment reversed. 

STATE v. FRANK (a dave.) 

Where the facts, relied on to convict, were not a series of dependant circum- 
stances, it was Held not to be error for the Court to instruct the jury that, 
though the State had failed to establish any one, or more, of the f x t s  relied 
on for conviction, yet, if enough had been shown to satisfy them, beyond 
a rational doubt, of the defendant's guilt, it would be their duty to convict. 

Where the error complained of was in no dcgree prejudicial to the cause of the 
defendant, it was Held not to be a ground for a ueni~e de ?ZOVO. 

INDICTMENT for MURDER, tried before SAUNDERS, d., at the 
last Spring Term of Forsyth Superior Court. 

The defendant mas indicted for the murder of Eli, a sIave. It 
appeared in evidence, that Eli had for a wife a free woman 
of color, by the name of Lucy Wine, who was indicted with 
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Frank, gut they were permitted to sever in the trial-her 
trial being removed, on &davit, to another county. 

The State offered several witnesses, who testified that for the 
last four years, Frank had been intimate with Lucy ; that it 
had been endeavored to keep this intimacy a secret from Eli, 
but that on one occasion, he (defendant) had been detected at 
her house, and a fight had taken place between the two, in 
consequence of the cliscovery. 

On the 2'3th of March last, early in  the morning, the body 

house of the woman Lucy. I t  exhibited several bruises on the 
head, which seemed to have been produced with an axe ; 
which were shown to Imre caused the death of the deceased. 
Blood was traced, very distinctly, from tlie place where the 
body mas found, to the house sf the woman Lncy. I n  the 
house also, upon tlie floor and walls of the honse, there mere 
signs of blood, though recent attempts had been made to wash 
them csnt. There were, also, the ashes of burnt clothes in the 
fire place. 

One witness testified to having seen the tracks of two per- 
sons, the one large, slid the other smsller, going, and returni~ig, 
whilst three other witnesses stated that they saw but the tracts 
of one, going and returning. The three witnesses measured 
these tracts, and found thein, as they said, to correspond with 
the shoes of the prisoner. I t  was in evidence, that the de- 
ceased was at L~zcy's house, at abont one hour of the sun ; that 
about the same 110111., the pl'isoner and Lncy mere seen togeth- 
er, about n mile distant from the honse, in which direction 
they were going. The case states that there was other evi- 
dence, but uot inaterial to the exceptions taken upon the trial. 

The solicitor insisted that the murder, as well as the time 
and place had been proved, and also the inotive and oppor- 
tirnity for the perpetration of' it, had been shown. 

The defendant's counsel insisted, 1st; That to justif,ya non- 
viction, the circumstances should be as satisfactory as, a t  least, 
one eye-witness. 2nd. That the circumstances must exclude 
every other rational hyvpothesis, or they should acquit. 3rd. 
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That if any one of the links, in  the chain of circurbstances, 
was wanting, the prisoner was entitled to an acquittal. 

The Court, in his charge, said he assented to these different 
propositions, with only some modification of the last ; that if 
the jury should believe that, if the State had failed to establish 
any one, or more of the facts, w11icl1 were insisted on as material 
to establish the guilt of the prisoner, yet, if enough liad been 
shown to satisfy them beyond a rational doubt, of his guilt, 
it  mould be their duty to convict. 011 the point of the tracks 
and the witnesses, the Court said, that one witness had said 
there were the tracks of two persons, going, and returning, 
fiorn the house to the pond, whereas, three witnesses had 
sworn that there were the tracks of only one ; that the rule of 
law was that, when the witnesses mere equal in character and 
their opportunities of judging, numbers shonld prevail ; hut 
that this was a question for the jury. The defendant's conn- 
sel excepted. 

Verdict against the defendant for murder. Judginent and 
appeal. 

Attowzey General, for the State. 
&forehead and JfcLealz, for the defendant. 

BATTLE, J. The objection upon which the prisoner's coun- 
sel moved, in the Court below, to set aside the rerdict of the 
jury and to " enter a mistrial," has been properly abandoned 
here, because the law upon the subject is too well settled to 
be brought into question again ; see 8 t d e  v. Tilghman, 11 
Ire. Rep. 513. 

The errors assigned in the bill of exceptions, upon which 
the counsel seek to obtain a new trial, are equally without 
foundation, and the motion based upon thein, must be over- 
ruled. The three propositions, for which the counsel contend- 
ed in favor of the prisoner, were all assented to by the Court, 
except that the last was submitted to the jury with soIue inod- 
ification. The right of the prisoner to complain must depend, 
then, upon the enquiry, whether this modification mas proper. 
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The third proposition was tlrat, if any one of the links in the 
chain of circumstances was wanting, the prisoner was entitled 
to an acquittal. The Court said u p n  this, that if the jury 
should believe that the State had failed to establish any one, 
or more of the facts, which were insisted upon as material to 
e~tablish the guilt of the p~isoner, and yet, that enough had been 
shown to satisfy them, beyond a rational doubt, of his guilt, i t  
would be their duty to convict." This charge mas, we think, 
entirely correct. If the only facts alleged to have been prov- 
ed, were a series of dependant circumstances, each one of 
which was essential to the continuity of the cl~ain, then, the 
propmition of the counsel would admit of no variation or mod- 
ification ; but as there are, in almost every case, depending 
upon circumstantial eviclence, a number of independent cir- 
cumstances alleged and relied upon, one or more of these 
may well be thrown out, without impairing the integrity or 
strength of the chain, and a court may well say that, if enough 
remains to satisfy the jury, beyond a ratioaal doubt, of the 
truth of the accusation, they ought to convict. If what seems 
to us so plain a proposition, needs any authority for its snp- 
port, it will be found in the cases referred to by the Attorney 
General, of Commonwealth v. Webster, 5 Cush. Rep. 313 ; 
Xiate v. lXu?maer, 5 Black. (Ind.) Rep. 579. 

The instruction of the Court upon the testimony of the 
witnesses in relation to the tracks wllich were seen between 
the house of l n c y  Hine, where the deceased was supposed t o  
have been killed; and the pond, where his body wis found, 
was, in our estimation, entirely immaterial, and, could not, in  
any manner, prejudice the c%use of the prisoner. Whether 
there were two sets of tracks, as deposed to by one witness, 
or only one set, as sworn to by three witnesses, did not, in any 
manner, affect the fact, about which there was no dispute, 
that the tracks spoken of by the three witnesses, mere mea- 
sured and found to fit the shoes worn by the prisoner. The 
other witness, who spoke of the two sets, did not deny this, 
nor can any possible inference be clrawn from his testimony, 
that i t  was not trne. I t  was totally immaterial, therefore, 



368 IN THE SUPREME COURT. 

Smith w. Sasser. 

whether more credit is to be given to the testimony of the 
three, than to that of the one. Indeed, it seems to us, that it 
was rather in favor of the prisoner to impeach the testinlony 
of the witness who swore to the finding of two sets of tmcks, 
because, on acconnt of the known connection of the prisonm 
wit11 Lucy Iline, who was also charged with the ianrder, it 
would be an additional circumstance against him that tmcks, 
corresponding with his, were found with other tracks, which 
it might be supposed were made by this woman. A t  all 
events, the instruction of the Court upon this part of the case, 
even supposing it to be objectionable, (which: however, we 
d'o not decide) could not have prejudiced the prisoner, and of 
course, cannot furnish any grounds for a new trial. 

There is no omor suggested to warntnt an awest of judg- 
ment. W e  must, therefore, direct it to be certified to the 
Superior Court of law for the county of Forsytll, that there is 
no error in tlie record. 

PER CURIAY, Judgment affirmed. 

STEPHEN 'SMITH v. HENRY SASSER. 

Where n Judge presents a case to the jury in an aspect not authorised by the 
evidence, and lays down a principle of law as applicable thereto, and as gov- 
erning the case, it was Held to be error. 

This was an action of TROVER, tried before CALD~ELL,  J., at 
the Spring Term, 1858, of Wayne Superior Court. 

The declaration wn-s for the conversion~of a gun. The state- 
ment made sa t  by his Honor, as a bill of exceptions, says the 
question was, whether the gun in question was sold condition- 
ally to one Kennedy, or pledged to him by the defendant, 
and states tlie f o h v i n g  testinlony as bearing upon the ques- 
tion : 

The deposition of one Best, was to the effmt, that Bright 
Kennedy, being the owner of the gun, gave the barrel to one 
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Ausement for the purpose of having it stocked, and a lock 
put on. Kennedy mas unable to pap Ausemeut for the re- 
pairs done by him, and the latter about to sell the gun 
tbr his charges, when Kennedy got Sasser, the defendant, {O 
buy the gun, for which he paid Ausement five dollars and 
fifty cents. Sasser then loaned the gun to Kennedy, with the 
&dentanding that it should be his (Iienncdy's) slienever he 
paid him (Sasser) five dollars arid fifty cents. 

Ausement testified that lie repaired the gun fur Kennedy, 
and meeting the latter at a public place, he offered him the 
gun upon condition that he would pay him for the repairs 
done upon it. H e  not having tlie means to pay his charge, 
the witness spoke of selling it. Kennedy then brought Sasser 
to him, who paid him the money, $5,5O, and took tlie gnn 
into his possession. The gun was to be his (Sasser's) till he 
got his pay. Sasser then delivered the gun to ICennecly, who 
took i t  off and traded it. 

The Coart instructed the jury, that if they believed the 
testimony of the witness Best, that it mas a conditional sale 
of the gun, and not a pledge. That as to the testimony 
of the witness, Ausernent, the rule was, that where a wit- 
ness deposed to a clear state of facts, i t  was the duty of 
the Court to ~ t a t e  the law arising thereon ; that Ausernent's 
testimony was not of that character, and in such a case, 
i t  was the duty of tlic Conrt to leave it to the jury to say what 
they understowl from the testimony, and if a pledge, tlie 
plaintiff mas entitled to their verdict. Plaintiff excepted. 

Verdict .for the clef'endant. 

J. H. B y a n  and Dortci~, for plaintiff. 
Ilazcyhton, TK 9. IFtight and Xtrong, for defendant. 

BATTLE, J. I t  is a matter of regret, that a cause, involv- 
ing so petty an amount of property, shonlcl have to be sent 
back for a second new trial, yet, there is such a manifest 
error, apparent upon the plaintiff's bill of exceptions, tlia '1 t we 
must award hiin another ve&e de mwo. The case is stated 
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to have been " trorer for a gun, and the qnestion, on the trial 
was, whether it was sold conditionally to one Kennedy, or 
pledged to him by defendant." Now, there was a clear mis- 
take, in saying that tlie qnestion was, whether it was a condi- 
tional sale or a pledge to Kennedy. Snpposing the defencl- 
ant, Sasser, to have bought the gun, as testified by the svit- 
ness Best, he certainly conlcl not have pledged i t  to Kennedy, 
for instead of his owing Kennedy any thing, the latter mas 
the debtor for the repairs of the gun. If the defendant be- 
came the absolute owner by his pnrchase, he might have sold 
i t  conditionally to Kennedy, and then the plaintiff would have 
acquired no title by his purchase from the latter ; 3ZZiso.n v. 
Jones, 4 Ire. Rep. 49 ; Bdlezu v. Sudderth, 10 Ire. Rep. 176. 
His Honor's instruction upon the legal effect of Best's testi- 
mony would have been right, had he stated the question pro- 
perly, which was, that if the sale to Kennedy was only con- 
ditional, the plaintiff could not recover. But the mistake in 
stating the question, arising upon Best's testimony, was well 
calculated to mislead the jury, and no doubt did mislead them, 
when taken in connection with what his IIonor told them in 
relation to the testimony of the other witness, Ausement. 
That testimony tended to shorn, that the gun was pledged in- 
stead of being sold to the defendant, Sasser, and that the lat- 
ter was to keep it until Kennedy should repay him the money, 
which he had advanced, to pay for the repairs, to Ausement. 
If i t  were only pledged to the defendant by Kennedy under 
tlie arrange~nent of the parties, then his delivery of it to Ken- 
nedy was a waiver of his lien, and the plaintiff acquired a 
good title in trading for the gun with Kennedy, as we deci- 
ded when the case mas before ns at  December term, 1856. 
See 4 Jones' Rep. 43. His Honor, however, instructed the 
jury, that the testimony of this tvitness was not clear in the 
statement of facts, and that if the jury understood him to say 
that i t  was a pledge, the plaintiff was entitled to their verdict, 
but if a conditional sale, they must had for the defendant. 
Pledge or conditional sale to whom 1 Why, to Eennedy, as 
the Judge had stated in the beginning of the case, whereas, 
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in truth, Ausement's testimony presented no question between 
a pledge and a conclitional sale to Kennedy. 

The proper charge should, as we conceive, have been that, 
if the jury believed that Best gave the true account of the 
transaction, then the defendant was the absolute pnrchaser of 
the gun from Ausement, and sold i t  conditionally to Kenne- 
dy, and the plaintiff acquired no title by his purchase from 
him. Ea t  if they placed more reliance on Ausement's testi- 
mony, and inferred from it, that the gun mas pledged to tbe 
defendant by Kennedy, nnder the arrangement by which the 
price of the repairs was paid to the witness, then the delivery 
of the gun to Iiennedy, by the defendant, deprived him of 
his lien for the pledge, mid the p l a in t3  got a good title from 
Kennedy. 

For the errors committed by his Honar, in the particular 
above referred to, the judgment must be reversed, and a 
new trial granted. 

PER CCRIAM, Judgment reversed. 

Doe on the demise of JAMES J. MAXWELL v. R. J. McDOWELL. 

This Court will not pass upon the propriety of discharging a rule for the pro- 
duction of papers, under the 82nd section of 31st chapter of the Rev. Code, 
unless the facts are stated upon which the application is based. 

An affidavit, produced to the Court below, is not a statement of the facts 
necessary to sustain such an application, but is only evidence offered to en- 
able the Court to ascertain the facts. ( Wc~llace v. Reid, 10 Ire. Rep. 61, 
cited and approved.) 

THIS was a motion, made before SAUNDERS, J., at  the Spe- 
cial Term, June 1858, of Necklenburg Superior Court, in an 
action of ejectment, for a rule for the production of papers. 

The application vas  based upon the following affidavit : 
James J. Maxwell maketh oath, that he is advised, and be- 

lieves, that the original deed, made by Cyrus Williamson to 
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the defendant, and under which he is informed the defena- 
ant claims the land in controversy, contains evidence perti- 
nent to the issue, and which affiant believes will be material 
for him on the trial of this suit. Affiant further swears, that 
the defendant, as he is informed, and believes, has in his pos- 
session a writing, signed by the said Williamson, dated at, or 
about, the time the deed aforesaid for the land was made, 
embracing the purchase by the defendant of a horse, bnggie, 
cow, &c. ; which paper-writing, affiant is advised, and be- 
lieves, contains evidelice pertinent to the issue in this suit, 
and is material for him upon its. trial ; that lie is informed, 
and belie-ies that both the papers, referred to, are in the pos- 
session of the defendant." 

Upon the exhibition of this affidavit, the counsel for the 
plaintiff moved that the defendant be put under a rule to pro- 
duce the two instruments of writing mentioned in the affidavit. 

His Honor refnsed to make the order asked for, and the 
dofendant, upon motion, was allowed to appeal. 

Fi'Zson, for the plaintiff. 
Boyden, for the defendant. 

BATTLE, J. The 31st chapter of the Eev. Code, section SZ, 
empowers conrts of law, to compel from parties "books, or 
writings, in their possessioli, or control, which contain evidence 
pertinent to the issue," which may be on trial, "in cases and 
under circ~unstai~ces, where they might be compelled to pro- 
duce the sarne by the ordinary rules of proceeding in equity." 
The question, then, is, would a court of equity compel the de- 
fendant to produce the title deeds, under which lie claimed 
the land in controversy ; but we are not at  liberty to decide 
i t  upon the record as i t  now stands. As this Court said, in 
TVaZZace v. Reid, 10 Ire. Rep. 61, " no facts are stated, upon 
which to enable this Court to decide whether i t  was errone- 
ous to discharge the rule or not." "The affidavi~, which is sent 
RS a part of the case, is only evidence. The Court should 
have ascertained and stated the facts, so as to present the 
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question of law." Upon the authority of that case, we must 
affirm the judgment in the present. 

PER CURLI,  Judgment affirmed. 

CHARLES HINSON v. ROBERT KIRG. 

In an action for a deceit in tlie sale of a chattel, the defendant may, upon the 
question as to his knowledge of unsoundness, give in e~idence  what was 
told him by the person from whom he purchased it. 

Where a witness could not say whetller a sonversation, as to the unsonnd- 
ness of an animal sold, took place before or after the sale, i t  was held that 
the Judge, on the trial, gave proper instruction in telling the jury that upon 
the question of the sciente~, the evidence amounted to nothing. 

TIIN was an ACTION for St DECEIT and FALSE WARRAKTY in the 
sale of a mare; tried before BAILEY, J . ,  at the last Spring 
Term of Rowan Superior Court. 

There was evidence tending to show that the marc was n n -  
sound, and that the defendant knew of sue11 unsonnclness at 
the time lie sold to the plaintifl. I n  reply to this a! lept io~~,  
tlie defendant offered to prove by one Ilfalone, that he had 
pwchased the auin~al in qnestion from him, and that h e  ].elwe- 
sented it to him as being sound ; the eviclenee was ol?jec:ed 
to by the plaintiff, but admitted by his Hol~or ;  for ~vllicll the 
plaintiff excepted. 

The defendant read the deposition of one TFrilliam L. Archi- 
bald, in which t11el.e were the following qnestion and ~ I I S M - ~ Y  : 
@.L. Listate whether, or not, yon ever told the defendant 
King, that llev eyes mere defective, and if yon llad any con- 
sultation with hinz, state wllether it mas before, or after the 
defendant King, sold the mare to Hinson." 

A. ('1 cannot ansn-er either of tlie questions definitely.- 
As well as I recollect, I had some conversation wit11 3.h. King 
on the subject. I cannot say exactly what it was, or whether 
it was before, or after he suld to Hinson, but it could not have 
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been that her eyes were nnsound, or defective, as I did not 
think so, but may have told him that I did not like her eyes, 
or that I did not consider her eyes very strong." 

The Court charged the jury that to enable the plaintiff to 
recover upon the second count, he must prove that he h e m  
of the unsoundness before tlie sale; that if it was after the 
sale, it would amount to no proof; it must be before, or at, the 
sale ; that the witness, Archibald, had stated that he did not 
know mliether the conversation which he had with the defend- 
ant, was before or after he had sold the Inare to the plaintiff, 
that as the plaintiff had left the matter in doubt, so far as the 
eridence of this witness went, i t  was the same thing as if there 
was no evidence. The plaintiff excepted to this part of his 
Honor's charge. 

TTerclict and judgment for the defendant. Appeal by the 
plaintiff. 

Odorfie and WiZso.le, for the plaintiff. 
JZ. Barringer and Boyden, for the defendant. 

PEARSON, J. Upon the question of the " scienter," the tes- 
timony of Malone x a s  admissible, and i t  mas for the jury to 
estimate the weight to wliicli it was entitled. Suppose one 
passes a counterfeit bank bill; to meet the imputation that he 
li-new it to be counterfeit, he would certainly be allowed to 
prove that he received it at par, and that the person of whom 
he received it, said it was good, or passed it as good. W e  see 
no distinction between the two cases. I t  will be conceded, 
we imagine, that the defendant was at liberty to prove that 
he bought the mare; such testinlony would be relevant, as tend- 
ing to shew that he tms less apt to have linown the condition 
of the animal's eyes than if he had raised her. The same 
reason applies to the fact that he gave a fair price, and to 
what he vas  told by the vendor at the time of the sale ; i t  was 
part of the res gestw, and was relevant in respect to the " sci- 
enter." We concur with his Honor in the view taken by him 
of the testimony of Archi6alcl. As he could not say whether 
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the conversation took place 6efore or cfter the sale, of course 
the jury could not ; so the testimony amounted to nothing- 
Edmoastoa v. XheZton, 4 Jones' Rep. 451 ; &this v. 3Iathis, 
3 Jones7 Rep. 132, Xzctton v. bicdre, 2 Jones7 Rep. 320. 

PER C~RIA~I .  There is no error. Judgment affirmed. 

WILLIAX H. WILLARD v. DAVID CARTER. 

In an action against the owner of a vessel, for failing to deliver goods accord- 
ing to his written contract, which excepted in his favor the dangers of the 
sea, tile =aster in charge of the vessel was Held to be competent to prove 
that the goods were lost in consequence of a storm at sea. 

ACTION of ASSUMPSIT, tried before CALDWELL, J., at  the last 
Spring Term of I-Iyde Superior Court. 

The action was brought against the defendant as a common 
carrier, for failing to deliver a quantity of cotton and naval 
stores to the plaintiff's consignee in the city of New York, 
according to his written undertaking so to do. It was in proof 
that the defendant owned a vessel, called the Orapeake, sail- 
ing between the ports of Washington, N. C., and the city of 
New York ; that the cotton and naval stores in question, were 
received on board the defendant's vessel, for the purpose of 
being carried from the former to the latter place, and bills of 
lading were produced in evidence, wherein the defendant 
agrees so to deliver the said commodities, the "dangers of 
the sea only excepted." The plaintiff proved the non-delive- 
ry of a part of the goods arid their value. 

The defendant offered to prove by the master, in charge of 
the ship, that the goods were lost through the dangers of the 
sea, to wit, in consequence of a etorm at  sea. The evidence 
was objected to by the plaintiff, and excluded by the Court. 
Defendant excepted. 

Verdict and judgment for plaintiff. Appeal by defendant. 
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Bodman, for the plaintiff. 
Donrzell, for the defendant. 

YEARSON, J. Where the '( gist" of the actiou, is the nqdalr'- 
ge~2ce or nziscolzduct of an agent, he is not a competent witness, 
as in an action against the owner of a coach for damages, 
caused by a collision, through the negligence or want of skill 
of the driver, SVhThitnmore v. Taterhouse, 4 C. and P. 383 ; 
Gwen v. ,Yew River Con?gnny, 4 T. E. 589; or where the de- 
fense rests upon such negligence or miscondl~ct, as in an ac- 
tion by the owner against nnderwxiters, where the question 
was, whether there had been a deviation, the master of the 
ship is not a competent witness to clisprore the alleged devia- 
tion ; 0/3 Synzonds v. D e  Lu G'ozrr, 2 N. R. 374 ; for, in all 
such cases, the agent has a direct interest to excu?pate Birn- 
self, and the same proof, by xhich the principal is charged, 
will be suEcieat to enable him to charge the agent. 

But where tlle liability of the principal does not depend 
upon the negligence or miscondnct of the agent, and the ac- 
tion can be ~naintained without reference to, or proof of such 
negligence, or misconduct, there the agent is competent, and 
the relation which lie sustains to the party, will go only to 
his credit ; thw, a salesman is competent to prove the deliv- 
ery of goods ; Theohold v. Tregott, 11 Nod. R. 262 ; a kctor 
who sells for the plaintiff, is competent t o  prove tlle contract 
of sale ; D i x m  V. Cooper, 3 Wils. 40 : A servant is a witness 
for the master in an action against the latter for a penalty, as 
for selling coals without ineasnre by the busllel, though the 
act mas clone by the servant ; 2. Iad. Co, v. Gossling, Bull. 
X. P. 259. In  all such cases the agent has no direct interest ; 
for a1tl~ougl;ll. he may, by possibility, be made liable over, yet it 
is contingent, and it does not necessaril,yfollom froin the fact, 
that his principal is liable ; but depends on a future enquiry 
into the ground of that liability, and other proof will be neces- 
sary to charge him, than that by which the principal was 
charged ; 1 Starkie's Ev. 111, and cases there cited. 

A common carrier is liable for the safe delivery of goods as 
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an insurer, except against the acts of God, and the public en- 
emy; and in an action against him, the negligence or miscon- 
duct of his agent who condncts the business, is not inrolved, 
as his liability is without reference to it, consequently, the 
agent woukt b e  a competent witness to proye that the loss of 
tlie goods was occasioned by tlle act of God, or the public en- 
emy;  for if it be supposed that the loss occurred in some oth- 
er  Kay, as that the goods nTei.e stolen without detbnlt on the 
part of the agent, the principal would be liable, and still the 
agent ~ ~ o u l c l  not be liable over; so that his liability is coutin- 
gent, and depends 1111011 a gronncl whid1 is not involved jn 
the action against the principal, to wit:  whether the loss was 
occasioned by his neglect or misconduct. IValston v. 3Iyes^s, 
ante, 154, will serve as an illnstratinn. That was a cou- 
tract for inland carriage by water. The first connt charg- 
ed the defendants as ~'coinmon can.ie;.s;" the second for n e g  
ligence and nnsldfolness in toving a flat boat, whereby i t  was 
snagged. One of the defend~nis,  De La?zd, was the master, 
and the oihers were the owners of tlie steamboat-. The Court 
say, "the owners, (snpposing tllern to be comnon carriers) 
mere liable, whether there was negligence, or uusl~illfolnrjss 
or not." " B L I ~  De Land, who was the servant of the owners, 
was not a coinmo:1 carrier. I t  follo-ITS that he could not be 
made liable withont proof of negligence or nnsli-illfulness on 
his part, m c l  yet his IIonor allowed a rerdict to be rendered 
against him j o i l l i l ~  with the other defentlmts." So the liabil- 
ity of the owners, 3s Corllrpoil carriers, did not involve the ques- 
tion of negligence or nn~ldlfulness on tlie part of the master, 
2nd had the action been against them alone, as coinmon car- 
riers, the ma;ter wonlcl have had no direct inki-@st. 

Onr  case difi'ers fi.0111 tlmt of an ordiaary corrlinon carrier 
lu two pnrticnlars, bu t  n e i h r ,  (as it seems to 115,) affects the  
principle of evidence. The dcf'eiiclants were common cnwiers 
~ p o n  the " high seas," and the master ms l iab lc  to be sued by the 
i;liil)persiin the first instance, either severally or jointly with the 
owmyj; for " in  favor of conmerce" tlie lam does not com- 
pel the merchant to seek after the owners and sue them, al- 

l a 
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though i t  gives him power to do so, but leaves him a twofold 
remedy, against the one, or the other. This liability of the 
master, however, is only in respect to the shippers ; as between 
him and the owners, the con~mon law liability growing out of 
their relation still obtains. If a recovery is effected against the 
master, there being no default on his part, he has his remedy 
over against the owners; so, if a recovery is effected against 
the latter, they have a remedy against the master,proviclecl 
the loss was occasioned by negligence or miscondnct on his 
his part, as is the case between ordinary corninon carriers and 
their agents; Abbot on Shipping 91. So, as between the 
master and the owners, "the principle in favor of commerce" 
has no bearing, and consequently does not affect the principle 
of evidence where owners are sued alone. 

The liability of the defendants as common carriers is re- 
stricted by the hill of lading: "Tlie dangers of the sea only 
excepted." The effect of this clause is to exempt the owners 
from some grounds of liability, other than those tvliich fall 
under the terms LLacts of God and the public enemy;" but 
aot~vithstanding this restriction, their liability does not neces- 
sarily involve tlie question of negligence, or misconduct on the 
part of the master, and they are liable without reference to, 
or proof of such negligence or misconduct; as t ~ h e r e  goods 
are stolen on board the ship by the crew or other persons.- 
See many cases referred to in Abbot on Sllipping, part 3, ch. 
3, where the owners are liable, altllougll the master was in no 
default. So the introduction of this restriction, although it 
lessens the estent of liability, does not limit it to losses caused by 
the negligence, or misconduct of tlie master, and consequently 
i t  does not affect the principle of evidence, because the liability 
of the master depends upon a future inqniry as to the ground 
upon which the owners are made liable, and is necessarily con- 
tingent. So his interest, vhen called toprove that the loss was 
occasioned by a danger of the sea, like that of the agent of an 
ordinary comnion carrier, who is called to prore that the loss 
v a s  occasioned by the act of God, or the public enemy, is not 
direct, and must go to his credit and not to his competency. 
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We regret that the researches of the diligent connsel did not 
enable them to cite any case in point. In  the absence of an- 
thority, we are left to decide upon general principles. 

There is error in rejecting the witness, venire cle novo. 

PER CURILK Judgment reversed. 

\Tihere a written instrument went into the ha~lds of a person who left the 
State, and there mas no evidence that it had been lost or destroyed, it was 
&Zd that giving notice to the opposite party to produce it on the trial, 
v,roul;l not make it competent to introduce secoud~ry evidence of its con- 
tents. 

THIS -was an action of COVEXANT, tried before SAUXDERS, J., 
a t  the last Spring Term of Alamance Superior Court. 

The action was brought on the following instrument : 
" Thomas McCracken : 

You will please to let the bearer, Nr. Thomas Q. 
Brown, have the note made by him, and General Joseph S. 
Holt, security, and we, the undersigned, will be responsible 
to you for the same on this order. 

Signed, GEORGE MCCRBRY, (seal) 
H. C. TROLINGER, (senl.)" 

A witness for the plaintiff, prowd that he (plaintiff) held a 
note on Thomas G. Brown, with Joseph S. I-lolt as surety, 
which he gave up to the said Brown, upon his producing to 
him the above instrument. The plaintiff's connsel proposed 
to ask the witness as to the amount and date of the note given 
up to Brown, bnt defendants' counsel objected, upon the 
ground, that the note itself x-as tlie best evidence of its con- 
tents. The plaintiif then showed a notice to the defendant to 
produce the instrunlent in question. It was still objected, on 
behalf of the defendant, that the note was delivered to Brown, 
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and there was no evidence that i t  was ever in the possession 
of the defendants. 

The plaintiff then showed that Brown had left the State of 
North Carolira, and lived in a distant State. 

The Court thereupon admitted the evidence, and the wit- 
ness went on to state that he had no precise remembrance of the 
note in question, but that he made a calculation of the amount 
when i t  was surrendered to the obligees, and after dedncting 
several endorsed credits, the remainder due on the paper mas 
$149 and some cents ; but he could not say precisely as to the 
fractions. The defendants excepted. 

Verdict and judgment for plaintifE Appeal by the de- 
fendants. 

No  council appeared for the plaintiff in this Court. 
Bill and ZcLea?a, for the defendants. 

PEAR~OX, J. There being no evidence that the bond was 
in the possession, or within the control of the defendants, the 
notice to produce i t  amounted to nothing. The fact, that the 
bond was delivered to Brown, and that he had left the State, 
tended to show that he had it  in liis possession ; if so, the fact 
of its being out of the State, did not make par01 evidence of 
its contents admissible ; Threadgill v. Fhite, 11 Ire. Rep. 
591 ; Davidson v. Norment, 5 Ire. Rep. 555 ; 1 Greenleaf, 113. 
The calculation made by the witness, mas based on the con- 
tents of the bond and the endorsed credits, consequently, it 
was secondary evidence, and was inadmissible, in the absence 
of proof that the bond mas lost or destroyed. 

There is error, venire de rzovo. 

PER CURIAN, Judgment reversed. 
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Simmons v. Gholson. 

JAMES F. SIMJIOXS v. THOMAS S. GHOLSON, Pusfee. 

A deed of trust, executed in another State conveying land and other proper- 
ty situated in this State, which was acknowledged before a commissioner 
for this State, resident in the other State, and which, on being presented to 
the clerk of the county court of the couwty where the property was situ- 
ated, was adjudged by him to have been duly proved, and was ordered by 
him to be registered, which was also done, was Held to have been duly au- 
thenticated. 

This was an INTERPLEA filed by Thomas S. Gholson, in an at- 
tachment taken out by the plaintiff against The Virginia and 
North Carolina Planing and Lumber Company, tried before 
XBNLY, J., at  the last Superior Court of N ~ ~ t h a i n p t o n  County. 

The defendant, Gholson, filed a petition in writing, claiming 
the property levied on by the attachment, by virtne of a deed 
of trust, executed in the State of Virginia, for the purpose of 
securing the creditors of the company, and an issne was join- 
e d  between the plaintiff and the defendant Gholson, to try 
whether on the day of the l e y ,  the said Gholson was the own- 
e r  of the property. 

Upon calling the cause in the court below, it was admitted 
by the plaintiff that the deed of assignment to Orholson was 
iim!le in good faith, and to secure hona $cle debts, but i t  was 
insisted that the same was inadmissible as evidence, and in- 
operative to convey the property mentioned therein, because 
the same T V A ~  not duly probated and registered in the county 
of Northampton, where the property was situated, and for 
~ t l ~ e r  reasons not involved in the view of the case taken by  
this Conrt. The probate of the deed in question, is as follows : 

."State of Virginia, City of Petel*sburg, to wit :-I, Alex- 
ander Donnan, a conimissioner for the State of North Caroli- 
na, resident in Petersbnrg, Ta., do hereby certifj. that the 
Virginia and North Carolina Planing Mill Companp, by Jos- 
eph I-I. Cooper, President of said Company, and Thomas S. 
Gholson, parties to this deed, bearing date 28th day of May, 
18% arid hereto annexed, this day personally appeared be- 
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fore me, in my said city, and acknowledged the same as their 
act and deed ; and I do further certify, that the saicl Virginia 
and North Carolina Planing Nil1 Company, by Joseph PI. 
Cooper, President of said Company, further aclinowleclged 
the schedules hereunto appendcd as a part of the saicl deed. 

fE3.f. Given under my hand and seal, this 28th day of 
$s+$ May, A. D. 1855. 

ALEXANDER DOKXAN, 
Commissioner for N. C." 

Upon the production of the said deed, ~ i t h  the above cer- 
tificate attached, before the Clerk of tllc Coilnty Corwt of 
Korthampton, he made the following certificate upon tile deed. 

"State of North Carolina, Northampton County. 
The foregoing deed in trust was exhibited in the County 

Court Clel~k's oflice, and the execution thereof appearing to 
be properly certified by commissioner Donnan, the same with 
Donnan's certificate, is ordered to be certified and ~egisterecl. 

Test, JOIIN E. ROGERS, C. C. C." 
Following which, on saicl deed, is this certificate of the pub- 

lic register : 
"This deed came to hand May 29t11, 1555, and vas then 

registered. Book KO. 36, pages 53-58. 
SANUEL CALVERT, P. R." 

His Honor being of opinion with the plaintiff upon this, 
and the other matters of law, presented by the case, the de- 
fendant submitted to a judgment, and appealed to this Court. 

Xoore,  for the plaintiff. 
Bnmes ,  for the defendant. 

FEARSOX, J. The qnestion is, mas the p~obato of the deed, 
which purports to have been exectited by the Virginia and 
Sorth Carolina Lumber and Planing Company and Thornas 
S. Gholson, dnly taken, so as to authorise its registration ? This 
depends upon the power of the clerk of the county court to 
take the probate. 

"The clerks of the several courts of pleas and qnarter ses- 
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sions shall have anthority, in their respective counties, to take 
the probate, or acknowledgement of deeds of trust, or mort- 
gages, at any time, in as f u l l  a manner as their respective 
courts can, or may do.'' Rev. Stat. 37th ch., 25th sec. By 
the act of 1852, 133d ch., the same provision is made in re- 
spect to the probate of all deeds which are required to be re- 
gistered, except the deeds of femes covert. 

The several courts of pleas and quarter sessions are author- 
ised to take the probates of all deeds which are required to 
be registered, in their respective counties. When the grant- 
or, or the witnesses, are beyond the limits of the State, the deed 
may be acknowlodgecl, or proved before the cotnmissioner ap- 
pointed by the Governor, and such deed, with the certificate 
being exhibited to the court of pleas and quarter sessions 
where the property is situate, shall be ordered to be register- 
ed. 

Probate of a deed is taken by hearing the evidence touch- 
ing its execution ; i. e. the testimony of witnesses, or the ac- 
knowledgement of the party, and from that evidence adjzcdg- 
i ng  the fact of its due execution. Where the evidence is of- 
fered to the court, the entire probate is taken by it, but where 
the agency of a cornmissioner is resorted to, a part of the pro- 
bate, i. e. hearing the evidence, is taken by him, arid certi- 
fied to the court, and thereupon the probate is perfected by 
an adjudication, that the certificate is in due form, and that 
the fact of the execution of the deed is established by the evi- 
dence so certified. 

By the statute, above referred to, the clerk is anthorised to 
take the probate of deeds in as full a manner, as the court can, 
or may do; and as the court can either take the entire probate, 
or perfect the probate which has been in fact taken by a com- 
missioner, i t  follows that the clerlc can da so, likewise. 

I t  was insisted in the argument, that the power of the clerk 
is confined to taking entire probates, and that he cannot take 
the probate where the evidence is famished by the certifiate 
of a commissioner. This inference is drawn from the use of 
the words u to take the prdate,  or acknowledgement," but we 
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cannot accede to its cor.rectness ; and believe the construction 
contended for, is too nawow, and that tlie true construction 
confers upon the clerk full power to take tlieprobute for the 
purposes of registration, as well in the one manner, as the 
other. From a perusal of the whole chapter i t  is obvious that 
there is much want of precision in the use of vords; sometimes, 
"take the probate or acknowledgement" is used in tlie sense 
of " taking the proof," e. g. " before whom the deed shall b e  
proved or achzowledged." A t  others, i t  is used in the sense of 
taking "the probate," which, as we h a r e  seen, consists of the 
two acts, of taking the evidence, and adjudicating thereon the 
fact of due execution. I t  is clear that the words are used in  
the latter sense, in  the section under considel-ation. 

PER CURIAI\L. There is error. Venire de novo. 

Doe on $he demise of JOHN R. TAYLOR v. JOSEPH GOOCH. 

It was held to be error, to permit a deposition, taken out of the State on mon- 
day of the term at which the cause was tried, to be read in evidence. 

THIS was an  action of EJECTMENT, tried before ELLIS, J., at 
the Spring Term, 1858, of Warren Superior Conrt. 

Tlie only point in the case necessary to be stated, is the ex- 
ception of the plaintiff's counsel to the deposition of Edward 
Hopgood, which had been taken on the monday of the term, 
a t  which rhe cause came on to be tried, and mas tried. The 
deposition was taken in the town of Petersbulg, State of Vir- 
ginia. Tlie plaintiff objected to the reading of the deposition, 
but  the objection was over-ruled, and the evidence admitted. 

Sfinston, sen., and Fowle, for the plaintiff. 
Zoore, for the defendant. 

.PEARSON, J. It was error to allow the deposition of Ad- 
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ward Bopgood to be read in  evidence. I t  was taken in Pe- 
tersburg, Virginia, on monday, which was the first day of the 
term, at  mhich the case was to be tried in Warrenton, and on 
that day the parties, in contemplation of law, mere expected 
to be at the place of trial, advising and consulting with their 
counsel as to the witnesses, and proofs, and other matters, 
connected with the cause; so i t  was unreasonable to require 
the plaintiff to attend in Petersburg on the same day. " By 
our law, i t  is deemed requisite to the purposes of truth, and 
justice, that one, against whom a deposition is to be read, 
should be present when i t  is taken, and be allowed to cross- 
examine. For that purpose, i t  prescribes a reasonable notice 
of the time and place of taking the deposition, so that the 
parties may be actually present; and no practice sl~ould be 
countenanced, which tends to impair that right;" SZoan V. 
Williford, 3 Ire. Rep. 307. The principle of that case disposes 
of the question. 

Jordaa v. Jordan, 17 Alabama Rep. 466, was cited in reply 
to the objection. There, one of the depositions was taken 
before, and the others on the first day of the term. The place 
of taking the deposition is not stated. The cause was in a 
court of chancery. I t  was held $rst : that the comnlission 
being returnable on the first day of the term, had not expired 
when the depositions were taken. I t  is unnecessary to say, 
whether we concur in this opinion or not ; because our deci- 
sion is not put on the ground that the commission had expir- 
ed. There may be a distinction between a commission, issuing 
from a court of equity, where i t  is in the ordinary course of 
the conrt to hear cases upon depositions, and a coinmission is- 
suing from a court of law, mhich is out of the ordinary course 
of the court, and depends upon the provisions of a statute. 

Second. That the objection, for the want of notice, was not 
tenable, because there was a decree,pro confesso, made on no- 
tice of publication, and in such cases, the 10th rule of Chan- 
cery Practice, authorises the deposition to be taken by pro- 
ceeding exparte, without notice : so the decision has no bear- 
ing on our case. 
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I n  reply to the suggestion, that it ~ r a s  a matter of mere 
cliscretion, to be exercised by his Honor in the Court below, 
either to receive, or reject the deposition, for the insufliciency 
of the notice, and conseqnently, it cannot be reviewed by this 
Court, it is sufficient to advert to the fact that, in 8'lonn v. 
Villzyord, sup., the decision, in respect to the admissibility 
of the deposition, Tons reviewed, and a senire de novo award- 
ed for ewor i n  regard to it. Indeed, i t  is self-evident, that 
this cannot be a matter of mere discretion, as i t  would have 
been had the deposition been taken a few dajs  before the 
commencetnent of the term, on a motion to continne upon 
the ground of surprise, and because the party wished for time 
to reply to the deposition. We do not enter upon thc other 
points presented by the case, because the statement of facts 
differs, in some particulars, from that made when the case 
was before us at June term, 1857, and as i t  goes back for an- 
other trial, we presume, if it comes up again, the parties will 
be compelled to have all the facts fully set out. 

There is error. Tellire cZe q~zovo. 

PER CCRIAM. Judgment reversed. 

GEORGE W. SCOTT v. LETITIA BROWN, Administm&i~. 

Because the Judge, on an examination before him, has adjudged that a party, 
offered as a witness, was a joint owner of the property sued for, and there- 
fore incompetent as a witness, it 1s 110 ground for 11im to non-suit the plain- 
tiff, and the cause should proceed before the jury as if no such fact had been 
adduced to the Court. 

ACTION for a DECEIT and FALSE WARRANTY, tried before BAI- 
LEY, J., at the last Spring Term of Cabarrus Snperior Court. 

The plaintiff offered to read the deposition of Cyrus 
Scott to prove the contract of sale. The defendant objected, 
and introduced a witness to the Court who swore that he heard 
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George W. Sc0t.t and Cyrns Scott both say they were going to 
purchase the jackass in question for their joint benefit, each to 
own one half; that after the purchase was made, he heard both 
the plaintiffs and Cyrus Scott say they had purchased the ani- 
inal jointly, and that they each owned an interest of one half 
in him. Upon considering the testimony, his Honor rejected 
tile deposition. 

The cause then was examined before the jury, and evidence 
was addnced by the p la in t8  tending to show the plain- 
tiff was the sole owner of the property in question, and 
that the contract v7as made with him alone. 

The defendant's counsel introduced el-idence tending to show 
the contrary, and he insisted that all the evidence was for 
the Conrt and not for the jury, and that the Court ought to 
non-suit the plaintiff. 

The Conrt declined to non-snit the plaintiff, but left the 
questions of the ownership of the animal, and the other facts 
adduced on the trial, to the consideration of the jury. De- 
fendant excepted. 

Verdict for the plaintiff. Judgment. Appeal by the cle- 
fendant. 

Jones and R. Barringer, for the plaintiff. 
Boyclen, for the defendant. 

BATTLE, J. We concur in the opinion of his Honor that 
the testimony offered by the plaintiff, tending to show that he 
was the sole purchaser of the jackass in question, as well as 
that introduced by the defendant to rebut it, were for the jnry 
only, and it would have been error if the Court had undertaken 
to decide it. The testimony which the deferidant had offered, 
in the first place, for the purpose of sllowing the interest of 
Cyrus Scott, and thereby to exclude his deposition, was pro- 
perly addressed to the Court, because its sole object was to 
show the iricornyetency of the vitness, which of course conlcl 
only be determined by the Conrt. The Court thought that 
there n7as sn6cientprima facie evidence that Cyrus Scott was 
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a joint purchaser of the jack, and therefore properly exclud- 
ed his deposition, But the fact, whether the plaintiff was the 
sole, or only a joint purchaser of the m i n d ,  was a material 
one in the cause, having nothing to do with the compe- 
tency of the witnesses, other than Cyrus Scott, and was pro- 
perly submitted to, and passed upon by, the jury. The charge 
of his Honor upon i t  mas right, and the judgment must be 
affirmed. 

PER C U R I ~ ,  Judgment affirmed. 
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WILLIAM RAMSOUR & CO. u. E. S. BARRETT, 

To ante-date a credit, so as to produce 'the effect of reducing the amount due 
on a note, to a sum within the jurisdiction of a justice of the peace, is a11 
evasion of the law, and such jusiscliction will be ousted of the case on a 
plea in abatement. 

ACTION of DEBT, tried before BAILEY, Judge, at  the Spring 
Term, 1858, of Lincoln Superior Court. 

The action was brought by warrant, before a justice of the 
peace, for the snrn of $95,52, on the 5th day of October, 1857. 

The note, declared on, was for one hnndred and t h e e  dol- 
lars, due on 24th of Angust, 1856. On the 5th of October, 
1837, on a settlement of matters between the defendant and 
the plainti#, the former became a creditor to the latter, to the 
amount of $7,48, which was entered on the note in question ; 
but in order to produce the effect of reducing the note below 
one hundred dollars, and to give a justice of the peace juris- 
diction of the niatter, the credit was dated back to October 
5th, 1856, instead of October, 1557. m e  case was brought 
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up to the Superior Court by appeal, where the defendant 
pleaded to the jurisdiction, and the above facts being stated 
in a case agreed, the same were snbinitted for the judgment 
of the Conrt. 

Upon consideration of the case agreed, his I3onor gave 
judgment for the defendant, from which the plaintiff appealed. 

Thompson, for the plaintiff. 
Bynu~n and Boke, for the defendant. 

BATTLE, J. W e  cannot distinguish this case, in principle, 
from that of Zoore v. Thovzpson, Busb. Rep. 221. I t  mas 
there held tliat the plaintiff could not give a justice of the 
peace jurisdiction by entering a fictitious credit upon a boncl, 
without the consent of the defendant, and against his wishes. 
So, ill the present case, the plaintiff cannot be allowed to ac- 
complish the same ynrpose by giving a real credit a fictitious 
date, so as the~eby to reduce the debt, against the will of the 
debtor, to an ainount within the jurisdiction of a single ma- 
gistrate. The false date to the credit, in the present case, is 
just as much an attempt to evade the law, as was the false 
credit itself, in Jloora v. Thomyson, and neither can receive 
the sanction of this Court. 

PER CURIAJI, Judgment affirmed. 

JAMES DRAICE v. JOHN FLETCIIEB. 

In the twenty days within which, u d e r  the St11 sec. 59th ch. Rev. Code, s cab 
sa. must be executed, Sunday was held to be inclusive. 

THIS was a motion to dismiss a capias ad sntisfaciendr~rn 
heaid before PERSON, Judge, at the last Spring Term of Hen- 
derson Superior Court. 

The only question in this case, was whether a capias acl 
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scctisfmiendum, executed on the defendant twenty days be- 
fore the term of the Court to ~ ~ h i c h  the same was returnable, 
is inclusive or ezdusive of snnday. 

His Honor being of opinion that sunclay was to be counted 
as one of the twenty dajs, refused to dismiss the proceeding, 
fro111 which the defendant appealed. 

J S V .  ?Vood$n, fur the plainti& 
Dickso~t, for the defendant. 

BATTLE, J. The only question presented for our decision is, 
whether the twenty days, within which, under 8th sec. 59th 
ch. Rer. Code, a c q i a s  ad sati~~aciendzcnz must be served 
before the term of the County Court to which i t  is made re- 
turnable, is inclnsive, or exclusive, of snndays. The process 
cannot be execnted on a snnday, but we cannot perceive any 
good reason v h y  that day limy not be con~pnted in the time 
allotred to the defendant for preparing to take the benefit of 
the act for the relief of ir~solvent debtors at the next term of 
the court; and such, v e  believe, has a l r a ~ s  been the construc- 
tion put upon this, and all other acts of n similar kind. Thns, 
by the act of 1777, Rev. Code, ch. 31, sec. 50, a w i t  of cap& 
as a d  respondendurn, issued fro111 the county court, must be 
executed on the defendant five days before the term to which 
i t  is to be returned, and it has always been considerecl. that 
served on mednesday before the llloilclay on which i t  is re- 
turnable, is suBcient, and it is fiianif'est that snnday is includ- 
ed in the time. 

It is an additional a r g ~ ~ ~ i i e n t  in favor of this construction, 
that when sundays are to be excluded, as in the case of the 
return clay of warrants issned by justices of the peace out of 
court, the Legislature so declares in express terms. See Rev. 
Code, ch. 62, sec. 7. 

PER CURIAM, Judgment affirmed, 
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GEORGE S. MILLS v. WILLIAM TABER, SR. 

Where the account, on which an action mas brought, was read over to the 
defendant, who said, "he supposed it xvas right, and was willing to set- 
tle, and give his note, but he thougl~t the plaiutiff had not given him all 
the creclit to wlzich he was entitled," it was Held that these expressions 
did not amount to a new promise, so as to rebut the statute of limitations. 

ACTION of ASSDMPSIT, for goods sold and delivered! tried be- 
fore SAUNDERS, J., at tlie last Spring Terrn of Polk Superior 
COLIT~. 

The defendant relied on the statute of limitations, to rebnt 
which, the plaintiff oflered a witness, who testified that 
he read the account over to the defendant, who said in 
reply, he supposed i t  all right, and he mas willing to settle, 
and give his note, but he thought the plaintiff had not given 
hiin all the credit to which he was entitled. 

IIis I'ionor vas  of opinion, that this acl.;nomledgrnent took 
the debt ont of the statute. Defendant excepted. 

Verdict and judgment for plaintiff. Appeal by defendant. 

Eilmcy, for the plaintiff. 
Diclcson, for the defendant. 

PEARSOIT, J. To avoid the operation of the statute of limi- 
tatioas, them must be a promise, either express or implied, to 
pay a certain and definite sum, or an amount capable of be- 
ing reduced to a certainty, by reference to some paper, or 
by compntation, or in some other infallible mode, not clepend- 
ing on the agreement of the parties, or tlie fincling of arbitra- 
tors, or a jury ; iVcRue v. Leury, 1 Jones' Rep. 91. 

The promise relied on, in our case, fixes no definite sun:, 
but the arnonnt is left open,-dependent on tlie alleged cred- 
its, as to which there might be a disagreement, wllicll conld 
only be settled by reference to a jury, or to arbitration. So it  
falls within the principle stated above. In #haw v. Allen, 
Busb. Rep. 58, the promise relied on, was nearly in the pre- 
cise words used in this case. There is error. 

PER CURIADL Judgment reversed. 
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JOSEPH LAXCE, Adm'v., v. BDOLPIIUS LANCE el al. 

A grant or gift of cliattels by deed, with a reservation of a life-estate to the 
grantor, or donor, ~ 1 1 1  pass nothing. 

TITIS was an action of TROVER, tried before BAILEY, J., at a 
Special Term (July, lS jS , )  of Bnncornbe Superior Court. 

Tlie action was brought by the plaintiff, as adrrrinist~*ator, for 
the  conversion of one horse, a number  of cattle, hogs, stock, 
farming tools, &c., left by the plaintiff's intestate, at  the place 
of her  ~esideace, at the titlie of her death, of wliicll i t  was 
proved that the defendants wwe in possession iuiaiecliate'ly 
:liereafter. 2nd wllich t l i e ~  ~.efusc{l, on demand, to snrrender to 
the plaiiltifi, c1:~iming tliein as their own. 

Tile claim of tlle defei'endnnts is fortncled upon a deed, exe- 
cuted by tlie l>lnintifT's intectate to tile dzfendants, conveyiwg 
the pi*olwbtj  i11 qliestion to them, their heirs a i ~ d  assigns, with 
this ~*esercation : L' It is t!ie distinct understanding alld agree- 
ment, that I, the mid Sarah Lance, nm to l i a ~ e  the free use 
of the above nnrnccl property, a t  any, and all times, 5 C-X- * 
so long as I li\-e." 

The pl,~ii~tiff eontertdecl that the above rescrmtion took 
Back all the p e i ~ m d  estate mentioned, and tlierefore: passed 
notliing, a n ~ l  asked his Honor so to instrnct tlie jury, but the 
Court clec1i:icil to give such insirtiction, and tlie plaintiff ex- 
cepted. 

Verdict and judgment f'or the defendnnts, and the pIaintiR 
appealed. 

BATTLE, J, I t  is a general rule, that a, conveyance of a 
life-estate in  clintteis, by deed, is a transfer of the wllole in- 
terest, and no remainder can be liniited after it. So, a grant 
or gift of chattels, by deed, with a reserration of a life-estate 
to the gr:mtor, or donor, will pass notliing, because the life- 

13 
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estate is the whole interest, m d  nothing rerrlains for the in- 
strument to operate upon. This rule is n-ell established as 
law, in this State, as well as in England, as appears by the 
case, anlong others, of Bun t  v. Davis, 3 Dev. and Bat. 42, to 
~ rh ich  me were referred by the plaintiff's counsel. The law 
lias been altercd by our Legislatwe, in relation to slaves, by 
the act of 1823, (Rev. Code, ch. 37, see. 21) bnt remains as it 
was before, with respect to all other kinds of chattel property. 

Where, f m n  the peculiar phraseology of the instrument, 
the benefit of an estate for life can be given to the grantor, 
or donor, by construing the apparent reservation into a cov- 
enant, on tile part of tlie pantee,  or donee, that tlie other party 
sllall enjoy the profits of the chattels granted, or given, then, 
ut res mugis valeaf, pzmn pewat, the grantee or donee shall 
take the property, subject to the covenant, to ~ i ~ h i c h  the 
grantor, or donor, must resort for enforcing l~ i s  rights. Such 
was the case of Ilowell v. 2lowell, 7 Ire. Iicp. 190, cited and 
yelied on by the defendants' counsel. Xo such co~istr~~ction 
can be put upon the deed now before us, because the donee 
did not execute tlie instrument, and therefore, cannot be held 
to have made any covenant in it. I t  is a clear case of con- 
veyance of personal chattels other than slaves, wit11 the reser- 
vation of a life-estate in the grantor, and conles directly with- 
in the operation of the general rule. 

The judgment in favor of the defendants must be reversed, 
and a ve?zire c74 nono awarded. 

PER Cun~aar, Judgment reversed. 

DATID ARROWOOD v. MADISON GREENWOOD. 

An error in dismissing a suit for the supposed want of a prosecution bond, 
cannot, at  a subsequent term, be taken advantage of by motion, but only 
by a writ of error. 
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Tr31s was a motion, heard before PERSON, Judge, at the last 
Spring Term of Nacon Superior Court. 

The snit had been pending for two or three terms, and at 
Spring term, 1857, the defeudant was put under a rule to give 
security for the prosecution of his suit on or hefore the second 
day of the 1:ext term, or it was to stand dismissed ; at the 
nest t e rh  it was ordered to be dismissed under the rule of 
the last term, 

A t  this term, on motion to reinstate the cause on the dock- 
et, it was made to appear that a sufficient prosecntion bond 
was given at the time the writ mas iesned, and was on file at 
fall term, 1857, when the cause wa3 dismissed under the rule 
of the preceding term. 

His Honor ordered the judgment of dismissal to be revers- 
ed, and the cause reinstated ; from ~ ~ l i i c h  order the defendant 
appealed. 

+I. TK Wood@, for the plaintiff. 
Gaither, for the defendant. 

PEARSON, J. W e  are of opinion that the error in dismiss- 
ing the suit for the want of a prosecukion bond, vllen, in fact, 
a suficient bond was filed, cannot be taken advantage of by 
motion. The error of fact should be alleged by a writ of error. 

Upon a careful examination of the cases, this seems to be a 
proper classification : 

An inte1.1ocutory judgment, in favor of a plaintiff, may be 
amended, or set aside at any time before final judgment is 
entered, fur the parties are still in court. 

A jucZyment which is  void, may be set aside and treated as 
a nuZlit,y, at any time ; Pearson v. Xes6itt, 1 Dev. Rep. 315. 

An o#ce judgment (as it is termed), that is, a judgment en- 
tered without the concurrence of the court, either actual, or 
implied, may be set aside at any time, and treated as a nulli- 
ty, Winslow v. Andeerson, 3 Dev. and Bat. Rep. 10, because 
of irregularity. 

I n  our caee the judgment is not interlocntory ;-nor is i t  
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void-nor is it irregular; but i t  is erroneous, because of a fact 
which was not presented to the Conrt, and of which it did not 
have cognizance. The only mode by which sncli an error can 
be ~orrected is by writ of errox for matter of fact ; in respect 
of which, tliere is a specific time allowed by the statute; 
whereas, a motion to vacate, or set aside a judgment, limy be 
made at any time. 

PER CURIAM. Judg~nent  reversed. 

STATE v. WILLIAM PARHAM, et. ul. 

In an indictment against two for fornication and adriltery, one may be con- 
victed and punished without, or before, any conriction of the other, (Sink 
v. Coz, N. C. Tm. Rep. 163, cited and approved, and the case distinguished 
from State v. Muinor, G Ired. Rep. 340.) 

This was an INDICTXENT against the defendant, P a ~ h m  and 
one Anne Branton, for fornication and adultery, tried before 
SA~NDERS, J., s t  the lest Spring Term of Cleaveland Superior 
Court. 

The evidence x-as, that the female defendant, being a single 
woman, liad had a bastard child nritllin the last two jears, 
which the male defendant had acknowledged to be his, and 
he  confessed that, \~itliin that period, lie 11ad had criminal inter- 
course with the female defendant. 

There was other evidence as to the cohabitation, all of which 
was sribrnitted to the jnrj-, and a verdict as to botll defendants, 
was rendered by the jury. Tlie female clcfenclant excepted 
because tlie confessions of the male defendant were allowed 
to go to the jury against her, arid the COI& granted lier a new 
trial, whereupon tlie male defendant objected tl iat ,~io judg- 
ment could be awmded as to him, because of the i ~ c m  trial as 
to tho woman. The Cou1.t overruled the objection, and pro- 
ceeded to judgment, from which he appealed. 



AUGUST TERM, 1858. 417 

Atfomey Gaaeral, for the State. 
Bdmy, for the defendant. 

BATTLE, J. The principle established by the case of the 
State v. Coa, N. C. Term R e p  165, (page 597 of2nd edition,) 
is, in our opinion, decisive of the present. I t  was there held 
that a rnan may be indicted separately under the act of 1805, 
(Rev. Code, ch. 34, sec. 45,) for fornication and adultery. If 
he may be indicted separately from the woman, he may, as a 
necessary consequence, be convicted and punished without, or 
before, any conviction of her. The authorities referred to, in 
that case, show that in conspiracies, and other offences where 
the concurrence of two or more is necessary to their commis- 
sion, one party may be convicted and punished before the 
other is tried, or after he is dead. See 1 Strange's Rep. 193 ; 
2 Ibicl 1227; 3 Bnrr. Rep. 1263; 1 Ld. Raym. 484; 2 Salk. 
593. If, then, the man 'can be ilndicted and cmvieted for for- 
nication and adultery, without the woman, we cannot see why 
he may not be tried sepamtely, where they are indicted to- 
gether, or why, if both be convicted, a new trial may not be 
granted as to her, without disturbing the verdict as to him.- 
The State v. Mninor, 6 Ired. Rep. 340, in which i t  was deci- 
ded, that if there b e  a verdict upon an indictment against 
both. finding the man guilty, and the woman not guilty, no 
judgment could l ~ e  pronoonced against him, because of the 
inconsistency of the verdict, does not impugn the principle. 
In tlint very ease, it is said by the Court, that he may be tried 
hy hirnself and convicted, and there judgment may be given 
against him "because, as to Ilirn, the guilt of the other party 
is f'onnd, as well as his owl." I t  is nlanif'est, that in such a 
case, the gnik of the woman is not fonnd as to her, for that 
remains to be ascertained upon her trial, which is snbsequent- 
ly to be had. So, in the case before us, the guilt of botl1 par- 
ties is fonnd as to the male defendant, but the new trial grant- 
ed to the woman leaves her gnilt, so far as it may affect her- 
self, &ill to be ascertained upon the second trial. I t  is only 
" allen one of the parties has been previously tried and sc- 



418 IN THE SUPREME COURT. 

State PI. Condry. 

quitted, or when both are tried together and the verdict is for 
one, that the other cannot be found guilty, for he cannot be 
guilty, since a joint act is iridispensable to the crirno of either, 
and the record afirms tliat there was no such itjoint act." Tlie 
present case is not within either of the nlteraatires, and his IIon- 
or was right i n  pron'ouncing jodgment upon tlic man, although 
he  had set aside the verdict against the woman, and granted 
her a new trial. 

PER CURIAN. The judgment is affirmed. 

STATE v. WILLIAX P. CONDRY. 

One charged with a crime, who turns State's witness agaiust his associates, 
under an assurance that his disclosures are no$ to be used against him, may 
be cross-examined as to what he told counsel about tile offense, w lde  he 
was himself chargad. 

h-DICTRIENT for PASSING COUNTERFEIT J I O N E ~ ,  tried before 
DICK, J., a t  the Fall Tenn, 1857, of Caldwell Suporior Court. 

The allegation on the part of the State was, that the de- 
fendant passed to one Robert Nicholson, a counterfeit ten dol- 
lar bill on the bank of Cape Fear. Kicliolson was called as 
a witness, who testified that h imel f  and the defendant were 
associated together in the business of passing counterfeit mo- 
n e y ;  that they went to Morganton on this business ; that the 
hill i n  question mas furnis!ied to him with that p u l p s e ,  and 
t!mt lie did pass the same in Nr .  Erwin's store, in that place ; 
that he then went to the defendant and got three Inore ten 
dollar bills ; that in attempting to pass one of these, he was 
detected and taken before a Judge, who was then holding the 
Superior Court of Burke connty, upon the qnestion of com- 
mitment ; that he employed Mr. Gaither, a gentleman of the 
bar, to adrise and assist liinl professio~ially on that occasion. 
H e  went on to disclose minutely the illstances in which they had 
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co-operated in carrying on the business, out of which disclosure, 
oeveral objections were raised, but are not material tobe stated, 
as they arc anticipated by tlie view of tlie case taken by  this 
Cunrt. 

On his cross-examination, Nicliolson, the witness, was asked 
in relation to certain statements which he made to his connsel, 
Mr. Gaitlicr, about the bill in question, when he carried i t  toNr .  
Erwin's store, and whether he then said that he had got it 
from the defendant. 

The Solicitor objected to this inquiry, upon the ground that 
mliat took place on that occasion, between himself and his 
counsel, n7as confideritid, and conld not be called out, either 
from him, or his attorner. Tlie Court sustained the ol)jection, 
and the evidence was excluded. Defendant excepted. 

Verdict for tlie State. Judgment and appeal by the de- 
fcndant. 

At tormy General, for the State. 
Gaither, for tlie defendant. 

PEARSON, J. There is error. Tlie rule that conlmnnications 
between client and attorney are confidential, and shallnot be dis- 
closecl, does not embrace within its operation, the question of 
evidence presented by this case. The principle upon which the 
rnle is founded is this : KO man is required to criininate him- 
self. Tlie relation of attorney and client has existed, and has 
been fostered, as necessary to the due administration of the 
law, in every civilized country. And, in  order to give full 
effect to tlie benefit of this relation, and encourage a free and 
full disclosure on the part of the client, i t  was necessary to 
adopt tlie rnle, that, as lie conlcl not be called on to criminate 
llirnself, so, cornmnnications made to his attorney should not 
be used for that pnrpnse. Under this rule, courts of lam will 
not permit an attorney to give such comnnnications in evi- 
dence, and, in a court of equity the maxim is: no man need 
discover legal advice mliicli has been given to him by his pro- 
fessional advisers, or statements of fact tvhicli have passed be- 
tween hi~nself and them, in reference to the matter in litiga- 
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tion. Bitford's Plea. 195. The principle of the rule doe5 
not embrace this case, for the witness is am acco~~plice, who is 
allowed to give evidence in favor of the State, with the ex- 
press understanding that he is to disclose his outn guilt; con- 
sequently, a rule whicli was adopted in order to prevent a 
party from being required to criminate l~iinself, and to avoid 
the danger of being criminated by a coi~~munication made to 
his attorney, has no application. Upon this point, the defend- 
ant is entitled to a veniw de novo, and i t  is nnnecessary to re- 
fer to other points. 

PER CUEIAM. Judgment reversed. 

SJ!ATE v. GEORGE SCATES. 

W l ~ e r e  one cliarged with a crime has received a proper caution, by which he 
is apprised that his confcssions thereafter made, r i l l  be used against him, 
what he may afterwards say about the crime IS admissible, although he may 
have formerly made confessions which were extorted by threats, or induced 
by promises. 

Where a Judge charged the Jury that if one person inflicts a mortal wound, 
and before the assailed person dies, another person kills him by an indepen- 
dent act, the former is guilty of murder, it was IJelcl to be error. 

IXDICTMENT for MURDER, tried before SAUNDERS, J., at the 
S~wing Term, 1858, of Cleareland Superior Court. 

The charge was for the mnrdcr of a small child of the age 
of ahout two years, by bunl ing  and by a blow. The deceas- 
cd was tlie cl~ild of the prisoner's wife, born previously to his 
~narriage with her, and it  was proved by one E t t r  that the 
prisoner's mother was greatly displeasccl at the marriage, and 
told the prisoner that, if he did not put the cliilcl out of the 
way, she ~ o n l d  ; that the prisoner was a weak-minded man, 
Lot considered as perfectly sane. This witncss saw the child 
@ few days after i t  was burnt, and there was no mark, then, on 
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the forehead, but he saw such a mark somc days before its 
death. The burning took place about the first of Narcli, and 
the child died about the h t  of Spri l .  

Dr .  Hill  saw the deceased about twenty hours after i t  was 
burnt. H e  dissected the burnt park, and found tlie illjuries 
very extensive, the arms, back and thighs were roasted,-- 
crisped like a piece of leather. I-le stated tliat there l\-as a 
wound i n  tlie forehead, as if from a blow; he  was fully satis- 
fied the burning in itself v a s  fatal, and must have produced 
death, but lie "doubted as to the immediate cause of' deatlr- 
thought i t  was produced by the blow." I Ie  explainecl on 
cross-examinntion tliat he thougkt the burning tlie primary 
cause of the death, but that i t  mas probably hastenccl by the 
wound on the head. 

The prisoner was arrested in South Carolina, and wliile in 
that State, lie confessed that he did kill tlie child in the ab- 
sence of the mother; tliat his (the prisoner's) motl~er persuad- 
ed hirn to do it, and proceeded to tell how i t  was killed. The 
person to whom tliis confcssiori nTas made, one Hul lende~ ,  sta- 
ted that while the prisoner was in his custody, he told him 
that lie woald have to go to jail, and that i t  rnigllt be better 
for him to confess and tell the truth, wlierenpon tho confes- 
sions, as abore  stated, were made. These confessions nTere ex- 
cluded by the Court. Tlie Solicitor for tlie State then pro- 
duced cne H e n y  i r t t ~ e s s ,  ~ h o  testified that, after tlie prisoner 
was brought back into tlie State, lie was cornniitted to tllc clis- 
tody of a guard, of whom t l ~ e  nitness was one; that aftcr the 
prisoner had been abont an lioor in custody of the guard, he 
told hinl to go on and tell how i t  h q p e n e d ,  and not to tell a 
lie. Tlie prisoner commenced n~aking  a statcmeut wlien he 
was intenwpted by one Z c v r y ,  a inenibcr of the guard, who 
told him to be cautious, and tell the truth as to wllat lie said 
against liimselt; for that 11e would have to testify against him. 
Notwithstanding tliis caution, the prisoner went on to state 
how lie had burnt the cliild, but 11c said nothing about his 
mother, and did not tell Iiow the mound on the forehead was 
inflicted. This confession was objected to as liaving bcen ob- 
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taiued under the hope of f:tvor, assured to him 011 the occasion 
of the first confession, bnt the evidence v a s  admitted by the 
Court. Defendant's counsel excepted. 

The Court charged the jury that the confession of the pris- 
oner liad been received by tlie Court, bnt it was for tlie jury 
to say ~vhetlier they were made, and if made, horn far they 
were true; that as to the cause of the death, i t  was for then1 
to say whether it liad been prodncecl by the burning, or other 
means, and that if produced by the burning, they should be 
satisfied that the burning was the act of the prisoner; "and 
even should they share in  the doubt expressed by the doctor, 
that the blow had caused its irnnlediste death, yet if satisfied 
that tlie burning was the primary cause of the death, and tlie 
blow only hastened it, i t  would be their duty to convict."-- 
Defendant again excepted. 

Verdict "guilty." Judgment and appeal by the defendant. 

Attorney General, for the State. 
Gaither, for the defendant. 

BBTTLE, J. NO principle of law is better established than 
that the confessions of a prisoner shall not be admitted as ev- 
idence against him, when they have been obtained from him 
through the inflacnce of the passio~ls of either hope, or fear. 
It is also well settled in this State, as well as in England, that 
when confessions have been thus extorted, any others subse- 
quently made, sllall be attributed to tlie same source, unless 
i t  be shown that, by means of a c:~ntion, 01. otherwise, tlie iin- 
proper inflwnce has been removed from the mind of the pris- 
oner, so that the subsequent confessions cannot be talten to 
have proceeded from it. Arch. Cmh. Plea. 129-130; 2 
&ark. o n  Bv. 46;  fitate v. Robarts, 1 Dew. Rep. 259. But 
when the prisoner lias received a proper cnntion, by which he 
is apprised that his confessions, if made, will be  used against 
him, what he  afterwards may say about the crime, with which 
he is charged, and his connection with it, is admissible as evi- 
deuce against him, although he may formerly have made con- 
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fessions which had been extorted by threats, or induced by 
promises. See State v. Cowau, 7 Ired. Rep. 239 ; State v. 
G~eyory, ante 315. In  the present case, we think, the prisoner 
was sufiiciently cautioned to put him upon his guard, and that 
tlie confessions made afterwards must be deemed to have been 
free and voluntary. 

Upon the other point in the case, we are decidedly of 
opinion that the prisoner is entitled to a new trial. AS 
to the came of the death of the deceased, his Honor charg- 
chargcd tlie jury that if they "should share in the donbt ex- 
pressed by the doctor., that the blow had caused the immedi- 
ate death, yet, if satisfied that the bnrning was the primary 
cause of the death, and the blow only liastenecl it, i t  wonld b e  
their duty to convict." This instruction was given upon the 
supposition that the blow was inflicted by another person, arid 
the prol)osition could be true only when the testimony connected 
the acts of such person with the prisoner, so as to inake them 
both guilty, and we a t  first thought such was the proper con- 
struction to be put upon the language used by his Honor ; 
but, upon reflection, we are satisfied that a broader proposition 
was laid down, to wit: that if the prisoner inflicted a mortal 
wound, of which the deceased must surely die, and then an- 
other person, liaving no connection with him, struck the child 
a blow, which merely liastened its death, tlie prisoner would 
still be gnilty. The testimony presented a view of the case to 
which this proposition was applicable, and it becomes onr du- 
ty to decide v1:ether i t  can be sustaiilecl upon any recognised 
principles of law. 

Murder, is the killing wit11 malice prepense, a reasonable 
being, within the peace of the State. The act of killing, and 
the guilty intent, inust concur to coristitute tlie offense. A n  
attempt, only, to kill with tlie most diabolical intent, may be 
moral, but cannot be legal, murder. If one man inflicts a 
mortal wound, of which the victim is languishing, and then 
a second Bills the deceased by an independent act, we cannot 
imagine how tlie first can be said to have killed him, with- 
out involving the absurdity of saying that the deceased was 
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killed twice. In such a case, the two persons could not be in- 
dicted as joint murderers, becassc there was no understand- 
ing, or connection between them. I t  is certain that the second 
person could be convicted of murder, if he kiiled with malice 
aforethought, and to conrict the first would be assuming that 
he had also killed the same person at another time. Such a 
proposition cannot be snstained. 

The prisoner must have a new trial. This renders i t  unne- 
cessary for us to consider tile effect of the alleged erroneous 
entry of the verdict. 

PER CKTRIAM. Judgment rerersed. 

PETER CBNSLER v. ABRAM FITE. 

Where the line of another tract is caEed for in a dced, that line must be run 
to, regardless of distance, even though such line itself may have to be as- 
certained by course and distance. 

The declarations of a previous owner of land while owning it, as to its bound- 
aries, are evidence against one claiming under him. 

A call for a marked tree, near the line of another tract, no such tree being 
found, will not control course and distance. 

ACTION of TRESPASS Q. C. F., tried before PERS~X, J., st the 
Fall Term, 1857, of Gaston Superior Court. 

Both plaintiff and defendant claimed uncler one Cox. He 
originally owned the land, described in the arinexecl diagram, 
by the letters C, B, A, D. In 1787, he made a deecl to Na- 
thaniel Farrar for that part of the land next to the Catawba 
river, described as follows : "Beginning at a red-oak on the 
bank of the river (C) runs S. 44, W. 127 poles lo a Spanish 
oak, in, or near Rich~nan's line ; thence S. 46, E. 120 poles to 
a stake, near Bonner's corner pine; tltence N. 41, E. to 
a stake on the bank of the river ; thence up the river to the 
beginning." This is the land claimed by the defendant. 
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On the 6th of August, 1785, Cox conveyed the other end of 
the tract to one Alexander Nelson, and it is thus described in 
the deed : " Beginning nt red-oak (A) and runs K. 4G,W. 120 
poles, to a black-j;ick (B), tlience N. 44, E. 13'7 poles to a 
spanisli on15 Nntlianicl Farrar's corner ; thence with his line 
S. 46, E. 120 poles, to a pine ; thence with Gobb's line to the 
beginning." This was the conveyance under mliicli the plain- 
tiff claimed title, and he insisted tliat F:lrrar's liuc was at M, 
N. The defendant contended that it ~v2s at I<, I? and i t  was 
conceded that if M, N, was the line, the defendalit T:.as a tres- 
passer, and plaintiff had n right to recover. If, however, 
Psrrnr's li11e was established to be K, I, tllc defendant would 
be entirletl to n verdict. 111 r ~ ~ n n i n g  the secocd line of the 
plaintif33 deed f'rool B towards 0, the distance gives out at K. 
In running by Kathnniel Faunr's dcecl from C to~l-arde B, the 
distance gives ont at M. The call is for a spnisl i  oak, at or 
near Richinan's line, but there was no evidence of any spanisl 
oak at M, or at  any other point on tlie line 0, B ; there was 
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some evidence tending to show tliat i t  had stood at K, and 
that I<, I, was F:u.rar's line. Therc TTas somc evidence, albo, 
tliat M, K, v a s  the actual line. 

The Conrt charged the jnry, that if the evidence satisfied 
 then^ that Farrar's line was, in fact, either N, N, or I<, I, 
they monld find accordingly ; bnt if tlie evidence was not suf- 
ficient to satisfy thein where Farrar's line, in fact, mas, then, 
i~iasmncli as boi11, plaintiff and defendant, claimed under Cox, 
and lie conrejecl to Fnrrar, under whom defendant claims, 
before he did to Xelson, nnder wlioin tlie plaintiff' claims, they 
would first ascertain where the calls of course and distance, 
according to Fawar's deed, wo~lld reach to, and make the 
corner and line of tliat tract conform thereto, and Iiaring thus 
establisl~ed the line of the Farrar tract, they wonld run the 
l i i~es  of the Nelson deed to it, regarJless of course and dis- 
tance. Defenclant excepted. 

iVatlianie1 Farrar had conveyed to John Farrar, through 
whom the defendant claimed title, and i t  was prol~osed by  
the plaintiff to give in liis declarations w l d e  lie o~vned tlie 
land, as to where the line of the Farrar tract was. This mas 
objected to by the defendant, but admitted by the. Court. 
Defendant excepted. 

I n  the deed of one, the intermediate grantors in the chain 
of title to tlie defendant Fite, anotlier tract of land is describ- 
ed as beginning at  C, and anlong tlie other descriptions, the 
deed sets forth that this tract was " part of a patent granted 
toRobert Abernathy, 19th of September: 1783," one of the calls 
of which, is, for a Spanish oak in  or near Richman's line, and i t  
was nrged that this showed where the Richrnan line vim, aad 
that, therefore, he had a right to rnn to I;, as being in accorcl- 
ance with that call. The Court charged the jnry, that there 
was 110 evidence where tlie Riclilnan line was. Defendant 
excepted. 

Verdict and jndgment for plaintiff. Appeal by defendant, 

Guion and Lmzcler, for tlie plaintiff. 
Bylzu~n and Thompsoq for the defendant. 
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PEARSON, J. That the distance set out in the deed from Cox 
to Nelson, is controlled by the call for " Nathaniel Famr ' s  
corner, thence with his line, &c.," is settled by Corn v. Jfc- 
Crary, 3 Jones7 Rep. 496. The location of this corner and 
line, can only be made by the " course and distance" set out 
in  the deed from Cox to Farrar, and it was contended that 
as it clepenc!ecl on cowse and distance, it was no more certain 
tlian the line arrived at by the course and distance in the 
deed fi*orn Cox to Nelson, and, therefore, ought not to control 
it. We do not concur in this view. The deed from Cox to 
Farrar, has nothing to depend on but course and distance. 
It was made firet, and is to be first located. Afterwards, when 
Cox made the deed to Nelson, besides course and distance, 
he adds the material description, " Nathaniel Farrar's corner, 
-thence with liis line," &c., showing thereby, that it was liis 
intention to convey to Nelson the residue of the tract former- 
ly owned by him, a part of which had been conveyed to Far- 
rar, and excluding tlie idea that he intended to leave a stnall 
strip bett~een the two undisposed of. So that Farrar's cor- 
ner, and Farrar's line, whetI~er marked or unmarked, and in 
whatever manner i t  is ascertainecl, whether by conrse and 
distance, or otherwise, is made the bounclary of the land con- 
vered to Nelson. I n  other words, Cox, I~nring coilveyed to 
Farrar a part of the original tract, intended to convey the 
residne to Nelson, and the call for Farrar's corner and line, 
controls tlie course and distance, in order to carry this pur- 
pose into effect. 

In  respect to the question of evidence, we concur with his 
Honor. There is no reason why the declarations of Farrar, 
while he was the owner of the land, are not admissible in evi- 
dence against those claiming under him. 

In  respect to tlie question as to Richman's line, we also 
concur with his I3onor. There mas no evidence by which 
the jury could locate that line; and supposing it to hare been 
located, the call for " a  spanisli oak, in or  %ear Richman's 
line," ~oould not control course and distance, because the 
sjpanish oak could not be found ; and the word "near," is not 
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sufficiently certain. Eow near? One pole or fifty? Either 
would satisfy the term " near ;" B a r r y  v. Goodmafz, 1 Dev. 
and Bat. Rep. '76. There is no ermr. 

Jndgment affirmed. 

EPHRAIM KIZER v. HENRY RANDLEMAN. 

TJnder the act of Sssembly, forbidding a credit of more than ten dellars for 
liquors sold, (Rev. Code, ch. 79, sec. 4,) i b  was Beld that champagne mine 
is included. 

Tms was an action of ASSU3fPSIT, tried before RAILEY, J., a t  
the Spring Term, 1858, of Lincoln Superior Conrt, 

The action was comnlenced by a warrant,f'orarticles SOH, and 
brougl~t: to the Superior Conrt by appeal. I t  was proved that 
the ~~!aintiff kept a grocery, and retailed' spirituous liquors by  
the small measure, under a license from the county court. 
The bill exhibited against tlle defendant was for $39. I t  was 
proved that the defendant admitted that twenty-six cloHars of 
the account was just, bnt he said that it contained a charge for 
nine bottles of champagne, n.hereas, he had got only six. I t  
was in evidence, that the charnpagne was worth $15. 

The Conrt instructed the jnry, that the plaintiff had a 
right to recover wha te~e r  the champagne was worth, and that 
if the other part of the account lras for spiritnons liqnors, he 
coulcl not recover for that, provided it  amounted to $10 ; bnt 
if the other part  as made up of groceries, other than s7iritu- 
ous liquors, and of spiritnow liqnors, and the spiritnons TIquors 
did not amount to $10, he had tl right to recover the amount 

by the defendant to be due, to wit, $26. Defendant 
excepted. 

Verdict for $96. Judgment. Appeal b y  the defendant. 

Lander and Thomyson, for the plaintiff. 
Boke and Avery, for the defendant. 
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BATTLE, J. The only question presented, in this case, is 
whether champagne wine is "liquor" within the meaning of 
the Revised Code, ch. 79, sec 4. That section enacts that "110 

keeper of an inn, tavern, or ordinary, or retailer of liquors by 
the s i rd l  measure, shall sell to any person on a credit, liqnors 
to a greater amount than ten dollars," $c. The term "liquors" 
is certainly broad enough in its meaning to embrace cham- 
pagne mine, and being thus embraced in the letter, we think 
i t  equally so in the spirit of the act. The object was to pre- 
vent tippling to an unreasonable extent, by preventing a cred- 
i t  for it, to an amount greater than ten dollars. Extravagant 
potations of wine may not be quite a s  injurious to health as 
the drinking of the same quantity of ardent spirits, but i t  may 
become eclually fatal to the morals of those who are tempted 
to indulge in it. 

An additional argument that vinous, as well as spiritu- 
ous liqnors, were intended to be embraced in this section of' 
the act, may be derived from the fact, that in the 6th section 
b L  s p i r i t ~ i a ~ ~ s  liquors )' are particularly specified as those for the 
retailing of which a licence must be obtained from the coun- 
ty  court. Why use a more extensive term in the 4th section, 
unless other than spirituous liquors were intended ? Our opin- 
ion is that, upon a proper construction of this section, i t  em- 
braces, both in letter and spirit, vinous, as well as spirituous 
liqnors, and that, consequently, his Honor, in the Court be- 
low, erred in holding that champagne wine was not embraced 
in it. The judgment llzust be reversed, and a veniw de novo 
awarded. 

PER CURIAM,, Judgment reversed,* 
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STATE v. ALFRED JENKINS. 

A store-house, two hundred and fifty yards distant from the dwelling, (in 
whichlast, the owner usually slept) which was on the opposite side of aroad- 
to which there was no chimney-in which there was no bed or bed-stead, 
but in which the owner sometimes slept twice a week, and at other times 
not once in two weeks, was AeZd not to be a dwellinghouse, in any sense 
of the word, and, therefore, that burglary could not be committed by break- 
ing into it. 

THIS was an indictment for sumximy, tried before Sam- 
DERS, J., at the Spring Term, 1858, of Rutherford Superior 
Court. 

The bill of indictment charged the burglarious breaking 
and entering the dwelling-house of William F. Fowler, &c. 

The proof was, that the building in which the ofYense was 
alleged to have been committed, was a store-house, standing 
at the distance of two hundred and fifty yards from the dwell- 
ing-house of the owner, on the opposite side of the road ; that 
Fowler, the owner, occasionally slept in the store room, on a 
pallet, spread on the counter, with bed-clothes kept there in  a 
box; that there was no bed, or bedstead in the apartment ; 
that there was no chimney to the building ; that he slept in  
the store in this way, sometimes twice in a week, and at  other 
times, not as often as once in two weeks ; that no other person 
slept there. 

His Honor instructed the jury, upon this state of facts, that 
the house was one in which burglary might be committed. 
Defendant excepted. 

Verdict, guilty. Judgment and appeal. 

Attorney General, for the State. 
Sh@p and S. C. W. Tate, for the defendant. 

BATTLE, J. The main question, in this case, is, whether 
burglary can be committed by breaking into a store-house, in 
which the owner occasionally slept, when he had a dwelling- 
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house two hundred yards distant, in which he nsually slept 
with his family. That it may, seems to be fully sustained by 
the case of Xtate v. Wilson, 1 Hay. Rep. 279, upon which his 
Honor relied in the Court below. In  the report of that case, 
i t  is stated that the prisoner was pardoned by the Governor ; 
bnt whether the pardon was granted on account of any doubt 
about the correctness of the decision, we are not informed. 
However that may be, the counsel for the present prisoner 
contends that the decision is not sanctioned by principle, and 
is opposed by the authority of other cases. 

In the case of the State v. LamdorcZ, 1 Dev. Rep. 253, re- 
ferred to by the prisoner's counsel, the subject of burglary is so 
clearly and forcibly explained by HENDERSON, J., that we must 
be excused for extracting several sentences from it : " Burglary 
is the breaking and entering into the snccnsion house of anoth- 
er, in the night time, with an intent to commit some felony 
within the same, whether such intent be executed or not. 
I t  is almost the only case where crime in the highest degree 
is not dependent on the consummation of the intent ; in al- 
most all other offenses, there is a locus penitentice. But the 
law throws her mantle around the dwelling of man, because 
it is the place of his repose, and protects, not only the house in 
which he sleeps, but also, all the other appurtenances thereto, 
as parcel, or parts thereof, from meditated harm. Thus the 
kitchen-the laundry-the meat, or smoke-house, and the 
dairy, are within its protection ; for they are all used as parts 
of one whole ; each contributing, in its way, to the comfort 
or convenience of the place, as a mansion or dwelling. They 
are used with that view, and that alone, and i t  may be ad- 
mitted that all houses, contiguous to the dwelling, are, prima; 
facie, of that description. But when i t  is proved that they 
are used for other purposes, as for labor, as a workshop,-for 
vending goods, as a store-house, this destroys the presumption. 
I t  then appears that, they are there for purposes unconnect- 
ed with the actual dwelling-house, and do not render it more 
comfortable, or convenient as a dwelling ; in short, that they 
are not parcel or part thereof, but are used for other and dis- 



432 IN T E E  SUPREME COURT. 

State v. Jenkins. 

tinct purposes. The house, as a dwelling, is equally as com- 
fortable and convenient witl.iout, as with, them. Their conti- 
guity to the dwelling may afford couvenience, or comfort, to 
the occnpant as a mechanic, or laborer, or shop-keepel; bnt 
none to him as a house-keeper." 

The principles of the law of burglary, thus laid down, are 
not at all contromrted by TAYLOR, C. J., who dissented from 
the judgment of the Gonrt in that case ; for he bases his opin- 
ion entirely upon the ground, that the store-house, which was 
broken open, was situated so near to the dwelling-house of 
the prosecutor, and mas so connected with it, as to be within 
its protection. 

The breaking into a store-ho~ise then, as such, is not burg- 
lary, and cannot become so, unless its situation makes it a part 
of the dwelling-house, or unless i t  is otherlvise made to as- 
sume the character of a dmelling-house. This may be done 
by being used ha6ituaZZy, a d  usuaZZy, by the owner, or his 
clerk, or servant, as a place for sleeping ; but not by being 
used occasionalzy, only, for such a purpose. I n  the latter case 
i t  is not,' and cannot, properly, be called a dwelling-honse- 
the place of a man's repose, which it is necessary for the lam 
to protect from nocturnal invasion, by denonncing the penal- 
ty of death against the invader. Thus we find i t  stated in 
1 Hale's P. C. 557, 558, tllat if a man hire a shop, in which 
he, or his servant, usually, or often, lodge, burglary may be 
committed therein ; but, says Mr. East, in his Pleas of the 
Crown, vol. 2, page 497, generally speaking, i t  seems that a 
mere casual use of a tenement as a lodging, or only upon some 
particular occasions, will not constitute i t  a, dwelling-house for 
this purljose. I n  Brows's case, d l  the Judges agreed that 
the fact of a servant having slept in a barn, the night i t  was 
broken open, and for several nights before, being pat there for 
the purpose of watching agaiwt thieves, made no sort of dif- 
ference in the question, whether burglary, or not ; so (it was 
said in Smith's case) a porter lying in a ware-house to watch 
goods, which is only for a particular purpose, does not rnake 
it a dwelling-house, but if all communication with the dwell- 
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house, of which i t  is a part, be not excluded, i t  may still be a 
part of the house in which burglary may be comnlitted. See 
2 East P1. C. 497,501 ; Arch. Crim. P1. 300, and Roscoe's Cr. 
Ev. 351. 

Testing the present case by the principles thus established, 
we shall find that the store-house of the prosecutor was not, a t  
the time when ib was entered by the prisoner, one in which 
burglary could be committed. The prosecutor had adwelling 
house in which he zcsually resided, and slept with his family. 
The store-house was standing two hundred yards distant from 
it, on the opposite side of the public road. I t  had no chim- 
ney, and there was neither a bed nor bed-stead in it. The 
owner slept there sometimes as often as twice a week, and a t  
other times not once in two weeks. When he did sleep there, 
i t  mas upon a pallet on the counter, the bed-clothing being 
kept ir? a box at  the stoie. 13s  sleeping there must, there- 
fore, be regarded as only occasional, and that could not, in 
any sense, either technical or otherwise, constitute the store 
his dwelling-house. 

The judgment most be reversed, and a venire de nova award- 
ed. This result withdraws from our consideration the other 
questions made ou the trial of the cause. 

PER CUEIAX, Judgrnen t reversed. 

JOHN F. LITTLE v. DAVID LOCKMAN. 

Upon the trial of an issue of devisavit vel non, tile Court has no discretion 
to make any, but the losing, party pay the costs. 

THIS was a motion to direct the taxation of costs, heard be- 
fore PERSON, J., at the last Fall Term of Lincoln Superior 
Court. 

A t  the preceding Term of the Court, an issue of devisavit 
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veZ non was tried, and the jury found that the paper writing 
proponnded, was not the will of the decedent. Upon this ver- 
dict, there was no judgment for costs. The proponnders of 
the script being dissatisfied with the proceedings and judg- 
ment below, appealed to the Snpreme Court, where the juclg- 
ment was aErmed. 

In  the Snperior Court below, John Little, the proponnder, 
moved the Court that the costs be paid out of the estate. 

The Court heard evidence, and, on consideration, was of 
opinion that he had no power, cct this time, to make snch an 
order; that if he had the power, he would make the order as 
asked. 

From this judgment the plaintiff appealed. 

Lander, Bynum and Thompson, for the plaintiff. 
Guion and Boyden, for the defendant. 

PEARSON, J. W e  concur with his Honor, in respect to the 
power of the Court upon the qnestion of costs. I t  is trne that 
the probate of a mil l  is " a proceeding &a rem," and no one, 
although cited to hear proceedings, is obliged to make himself 
a party ; yet, when the persons interested make themselses 
parties for, or against, the alleged will, and an issue is made up, 
i t  is to be tried and determined like all other issues ; and there 
isno provision in our statute which distinguishes the proceeding 
from that of any other matter at common law, as distinguish- 
ed from a proceeding in Equity. I t  is admitted that in Equi- 
ty, there is a broad discretion on the subject of costs, but in 
this, which, as we have seen, is a proceeding at  common law, 
the statute gives no disoretion; and provides that the costs 
shall abide the clecision of the cause. So, the Court can ren- 
der no other jndgment than that, the successful party recover 
of the other party his costs. The fund, that is the assets of 
the estate, is not in court so as to be under its control. The 
administrator of the deceased is no party to this proceeding ; 
how, then, can the Court enter judgment against him for the 
costs of a proceeding to which he was not a party, and in  
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which he had no opportunity of being heard in respect to the 
question of costs, or any thing else 1 

PER CURIAM. Judgment affirmed. 

RANKIN, PULLIAM & CO. v. WILLIAM H. THOMAS. 

Where a part of the declarations of a party confess a prima facie cause of 
action, and another, matter in avoidance, it was Held not be error in the 
judge toinstruct the jury that, they might reject thelatter declarations, if they 
believed them untrue, and find a verdict for the plaint3 on the former part. 

ACTION of ASSUMPSIT, tried before BAILEY, J., at the Special 
Term, July, 1858, of Buncombe Superior Court. 

The action was brought for goods sold by the plaintiffs, 
who are merchants in the city of Charleston. The evidence 
was that an account of the goods was presented to the defend- 
ant by the plaintiffs' counsel, and he was asked whether i t  was 
necessary to take testimony in Charleston, to prove the persons 
composing the firm of Rankin, Pulliam & Co., and that the 
goods were shipped to him. The defendant said in reply that 
"there was no necessity for making this proof; that he had 
ordered the goods, and the account was correct, and that the 
goods had been shipped to him in the usual way, but that the 
plaintiff had contracted to deliver the goods at Athens, Geor- 
gia, and they had not been delivered there, and that he could 

prove this by David Rankin, a clerk in the store of the plain- 
tiffs." This conversation occurred about three years before the 
trial, and i t  was proved that David Rankin had, since then, 
been in the county of Buncombe long enough for his deposi- 
tion to have been taken, and that nearly the whole time since 
then, he had lived in the city of New York. 

The Court charged the jury, that as the plaintiffs relied on 
the admissions of the defendant, they were bound to take in- 



436 IN THE SUPREME COURT. 

Rankin v. Thomas. 

to consideration aZl that he said to the plaintiffs' counsel, as well 
that which was in his favor, as that which was against him, 
and that if the contract was as he alleged,-that the goods, 
were to be delivered at Athens, Georgia, the plaintiff, could 
not recover; because there was no evidence that they were 
delivered at that place. The Court further instructed the ju- 
ry, that althongh they might hear all the defendant said, 
and comider all, they were not bound to believe all; and they 
might take into consideration the fact that the defendant had 
not taken the deposition of the clerk, if he had i t  in his pow- 
er to do so. The defendant's counsel excepted. 

There was a verdict for the plaintiffs and a judgment, from 
which the defendant appealed. 

N. W. RT000fi and Xerriman, foib the plaintiffs. 
Gaither and J. W. TVood$n, for the defendant. 

PEARSON, J. We think the question, in  respect to the ad- 
mission of the defendant, was left to the jury in a very clear 
and satisfactory manner, and the defendant had no reason to 
complain of it. If the allegation, "that the plaintiffs had 
contracted to deliver the goods at  Athens," had been so con- 
nected with the other admissions, that it could not be stricken 
out and treated as surplusage, and still leave enough to estab- 
lish the fact of the sale and delivery of the goods, the excep- 
tion on the part of the defendant, would be well taken. But 
such is not the fact. According to the statement of the case, 
the defendant admits that ' (he had ordered the goods-the 
account was correct, and the goods had been shipped to him 
in the usual way "-thus confessing a pr ima facie cause of 
action, and then he.adds, by way of avoidance, "but the plain- 
ties had contracted to deliver the goods at  Athens "; and he 
treats i t  as a matter alleged in avoidance, by averring his 
ability to prove i t  by David Rankin. So, if this part of the 
admission be rejected as surplusage, because not believed to 
be true, enough will be left to support the action. 

If the admission had been in this wise, "I ordered the 
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goods, the account of then1 is correct, But they were ordered to 
be deliwered to me at Athew", the exception would have been 
well taken ; for strike out the admission as to the place of cle- 
livery, and there is not enough left to prove the facts necessa- 
ry to give the plaintiffs a cause of action. But this point, al- 
though earnestly made in the argument is not presented by 
the case as stated in the record. There is no error. 

PER CURIAN. Judgment affirmed. 

Doe on the demise of JOHN REYNOLDS v. THOMAS CATHE;?JS. 

Where the bargainor in a deed remained in possession, without any under- 
standing or permission froin the bargainee, and while thus in possession, 
made a deed to another, and such second bargainee entered and held the 
land for seven years, claiming it as his own, it mas IIeld that the prior bar- 
gainee was bxred. 

ACTION of EJECTMENT, tried before PERSON, J., at  the Fall 
Term, 1857, of Wilkes Snperior Court. 

The lessor of the plaintiff produced a deed from Sarah Wil- 
kie to himself, dated 9th of Septernber, 1839, and another from 
the said Sarah WilBie to the defendant, dated the 18th of May, 
1843, both of which covered the premises in dispute ; he further 
proved that Sarah Wilkie was in possession of the premises on 
said 9th day of September, 1839, and contipued in possession 
four or five years thereafter, and that at  the time of the ser- 
vice of the declaration, the defendant was in possession, claim- 
ing the land under Sarah Wilkie. , 

The defendant pmved that in 1843, he went into the pos- 
session of the premises, claiming them as his own, by virtue of 
the deed made to him by Sarah Wilkie, and that his possession 
was adverse to the plaintiff, and all other persons, and that 
this possession was continued for seven years, Upon this, he 
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insisted that the plaintiff's entry was barred, and he called on 
his Honor so to instruct the jury. This he declined to do, but 
instructed them that Sarah Wilkie, by continuing in posses- 
sion, after her deed to Reynolds, became his tenant, and that 
the defendant by his entry under, and claim from, her, became 
his tenant also, and, therefore, that the possession was not ad- 
verse. Defendant excepted. 

Verdict and judgment for plaintiff. Appeal by defendant. 

No counsel for the plaintiff. 
Xitchell, for defendant. 

PEARSON, J. I t  is a well settled principle that one who ob- 
tains ~essession from another, cannot by any words or act in 
which the other does not join, make his possession adverse, 
for the purpose of taking advantage of the statute of limita- 
tions. Upon this principle, a particular tenant who holds over 
after the expiration of his estate, is considered a n tenant a t  
suferunce, to prevent his possession from being adverse. So, 
one who enters under a contract of purchase, before obtaining 
a deed, cannot, by mere words, or a mere act of his own, make 
his possession adverse, because it is not consistent with good 
faith, and fair dealing. 

His Honor fell into error by a misapplication of the princi- 
ple. Our case is not that of a vendee, who is let intoposses- 
sio~z before the execution of the deed for title, but of one who, 
as owner of the land, had been in possession before the exe- 
cution of the deed, and thereafter, continues to hold possession 
until he executes a deed to a thirdperson, who, under this 
deed, as color of title, holds possession for mo.re than seven 
years. In respect to the possession of Sarah Wilkie, the ven- 
dor, under whom both parties claim, we are unable to see any 
principle of law which prevents it from being adverse to the 
lessor of the plaintiff. She was not his tenant for years-at 
will, or at  sufferance ; nor did she enter under, or obtain pos- 
session from him. As far as the case discloses, she continued 
in possession without any understanding, or permission, on the 
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part of the plaintiff's lessor, notwithstanding the deed which 
she had executed ; the legal effect of which, was give to the 
plaintiffs lessor the right of possession, but in defiance of . 
which right, she maintained and continued her possession. I t  
would, consequently, seem that this possession was adverse. 
I n  Johnson v. Farlow, 13  Ired. Rep. 84, it is said, if the ven- 
dor had obtained color of title after the execution of the deed, 
ar.d continued possession under the new title, thus acquired, for 
seven years, i t  would have thereby been ripened into a valid 
title against the vendee. However this may be, our case goes 
further, for Sarah JQilkie, while in, possession, (in 1843,) exe- 
cntes a deed to the defendant, under which he enters and holds 
possession for more than seven years. H e  had color of title, 
and his possession was adverse, for he was, during all that time, 
exposed to the action of the lessor of the plaintiff. This is 
the true test of what constitutes adverse possession, and the 
rule of law is, where one holds possession and exposes himself 
to an action, for twenty years, without color of title, or for sev- 
en years, with color of title, ae between individuals, and suppos- 
ing the land to have been granted, so as to oust the State, he 
thereby acquires a good title, and i t  is held in Lungston v. 
fMcKin~/lzie, 2 Mnrph. Rep. 61, that the fact that the cobr of 
titre is derived from the person under whom the opposing par- 
t y  claims, does not take the case out of the operation of the rule. 

W e  consider these authorities, and the "reason of the thing" 
conclusive against the opinion of his Honor. But we will add, 
in accordance with the argument of the defendant's counsel, 
that the analogies of the law all tend to the same result; for 
instance : A child holding a slave by a par01 gift, cannot by 
words, or by a mere act of his own, make his possession ad- 
verse to that of his father; but if the child makes an absolute 
conveyance of the slave to a third person, and he holds under 
that title for more than three years, he is protected ; for the 
reason that, during all that time, he was exposed to the action 
of the father. 

PER C U R ~ I .  Judgment reversed and a venire de novo. 



440 IN THE SUPREME COURT. 

Patton a. Axley. 

Doe on the demise of A. J. PATTON et al v. FELIX AXLEY ef ak 

A deed, granting a lease of land for the purpose of being explored for miner- 
als, wherein the rent is made payable quarterly, and a forfeiture is created 
by a non-user for a year, but with a right in the lessees to discontinue 
their operations at any time, nothing more being said as to the duration of 
the lease, was Held to convey an estate from year to year, and that six 
months' notice to quit was necessary, before the lessors could terminate 
the lease. 

ACTION of RJECTDIENT, tried before DICK, Judge, at the Fall 
Term, 1857, of Cherokee Superior Court. 

The only question in this case was, whether, acc~rding to 
the proper constrnction of the deed, offered in evidence by 
the plaintiffs, the estate thereby granted, was an estate for 
years, or an estate at will. It was agreed that if the deed 
passed an estate for years, the notice given was insufiicient, 
and that the Court should enter judgment of npnsuit, bnt if 
an estate at mill, judgment slionld be rendered for the plain- 
tiffs. The following is the deed in question : 

" Know all men by these presents, that we, the undersign- 
ed, have entered into the following agreement. In the first 
place, A. J. Patton and G. F. Morris, on their part, have this 
day,rented and leased unto F. F. Oratn and Felix Axley, a 
certain tract of land, situated in Cherokee, North Carolina, in 
district No. 6, containing 170 acres of land, more or less, for 
the purpose of examining for minerals. The said Oram and 
Axley are to hare the right to enter into the peaceable pos- 
session of the said land, and to carry on any operations theg 
may deem proper and right, to develope whatever minerals 
the land may contain, with all the rights and privileges that 
may be necessary to carry on the said mining operations. I n  
consideration of t l i ~  above grant of the right of the said land, 
the said Oram and Axley agree to pay to the said Patton and 
Morris, the one-twentieth part of whatever minerals may be 
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found on the said land, after the ore is dressed and ready for 
market, to be delivered at  the said mine, with the exception 
of iron ore, for whieh the said Oram and Axley agree to pay 
the said Patton and Morris, a t  the rate of 124 cents for every 
2240 lbs. of iron ore they may use. The payments, hereby 
provided for, are to be made at the end of each and every quar- 
ter. I t  is, however, understood, that in case the said opera- 
tion is abandoned, at any time, for the space of one year, i t  is to 
operate as a forfeiture of all the rights hereby conreyed. The 
saidlease and rights hereby given and granted, are continued so 
long as the party, or successors, may deem i t  proper to ope- 
rate." Signed and sealed by plaintiffs and defendants. 

His Honor beinw of opinion with the plaintift; upon the b 
case agreed, gave jnclgment accordingly, from which the de- 
fendants appealed to this Court. 

Gaither, for the plaintiff. 
J. IT.  Wood& and C'oleman, for the defendants. 

PEARSON, J. This case tnrns upon the construction sf the 
deed, which is set out as a part of the record. His Honor 
was of opinion that its legal effect is to create st tenancy at  will, 
we are of opinion that its legal effect is to create a tenancy from 
year to year, and consequently, the notice given was not snf- 
ficient; for, to determine an estate from year to year, six 
mofiths' notice, either on the part of the lessor, or of the ten- 
ant, before the expiration of the current year, that a t  that time 
the estate will be considered as terminated, is necessary. 
This is familiar learning in the text books. 

W e  arrive at  the opinion that the deed creates a tenancy 
from year to year : from a consideration of the purpose, for 
which the lease was made :-that the rent reserved is pays- 
ble quarterly :-that a condition is annexed, whereby the term 
is to be forfeited by a non-user, for one year, on the part of 
the lessors, who were to work the mine ;-that they Shave, at 
any time, the right to discontinue the operation of the mine, 
and that the formality of a deed, mould hardly have been 
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thought necessary, if only a tenancy at  will mas to be crea- 
ted, which could be terminated, at any time, upon reasonable 
notice ; Kitchen v. Pridyen, 3 Jones' Rep. 49. 

PER CURIAX, Judgment reversed, and judgment of non- 
suit, according to the case agreed. 

*,*His Honor, the CHIEF JUSTICE, was absent during the 
whole of this term, on account of sickness. 
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ACCOMPLICE. 
Tide WITNESS. 

ACTION. 
Vide CONTRACT, 3, 4, 6, 10; ASSIGNMENT OF A CONTRACT. 

ACTS OF ASSEMBLY-WHEN THEY TAKE EFFECT. 
An Act of the General Assembly which provides that it shall be in force 

from and after its passage, is in force, and takes effect, from the first day 
of the session at which it was passed. Hamlet v. Taylor, 36. 

ADNINISTRATOR. 
Vide COVENANT OF QUIET ENJOYMENT; DEVASTAVIT. 

AGENT. 
Vide SEAL. 

ALIMONY. 
Vide DIVORCE, 1, 2, 3, 4. 

ALLEGATIOBS-DEFECTlVE. 
Vide MANDAMUS, 1, 2, 4. 

AMENDMENT. 
1. Where a corporation has been brought into court under a wrong name, 

the court has power to amend the process by striking out that name and 
inserting the right one. Lane v. llte Seaboard and Roanoke Rail Road 
Company, 25. 

2. A court has no power to set aside an execution for abuses of the sheriff 
in execuhng its commands. Nkon v. HarrelZ, 76. 

3. Where a lessor of the plaintiff in ejectment has been refused the privi- 
lege of having a count on his demise stricken out, it affords to the de- 
fendant no ground of exception. Xassell v. Walker, 270. 

1 
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4. A court has no power to order a new process to bring in a new defend- 
ant cluring the pendency of a suit. Camliiz v. Barnes, 206. 

5. TV11ere the parties to a suit agreed to submit their case to arbitrators, 
and that the award shoulcl be a rule of Court, but only the first part of 
which agreement was entered of record, it mas Held that the Court, en- 
tertaining the suit, had the power to amend the record n u n c p ~ o  tune, so 
as to make it show that the award n-as to be a rule of Court. Kirkland 
v. Mangum, 313. 

APPEAL. 
1. A submission to a nonsuit by a plaintiff inthe county court, is not a rol- 

untary abandonment of the suit, and he may appeal. &ruill v. finder, 
39. 

2. Prelininary questions of fact, arising in the trial of a cause, as to the ad- 
missibility of evidence, must be decided by the Judge ; and if he makes 
such decision with a proper impressiolz of the law involved in the txial of 
the fact, it is not the subject of an appeal. C~eac7~ v. JIcRae, 123. 

3. An order of the County Court permitting a creditor, not notified to 
make up an issue of fraud in a proceecling under the insolvent debtor's 
act, a refusal to treat certain specifications of fraud, suggested by the 
plaintiff, as nullities on account of vagueness, ancl because not filed in 
time, and an order to continue the causc, can, neither of them, nor alto- 
gether, be appealed from; because a decision of them, in any way, would 
not put an end to the cause. Cook v. JIcDziqald, 305. 

Where a slave, of ordinary capacity, was apprenticed to a ship-carpenter, 
to learn the trade of a ship-carpenter ancl caulker, it was Held to be no 
defense in an action for a breach of his covenant, that the apprentice was 

*obstinate and unwilling to learn the trade. Bell v. TVallce'i.el., 43. 

Vide DAJIAGES, 1. 

ARBITRATION. 

1. A reference to arbitration will be binding if there be a bona f ide differ- 
encc of opinion between the parties as to their rights, although tliere bc 
not a legal cause of action. lii'ndly v. Roy, 123. 

2. An arbitration bond, after providing for the submission and award, con- 
cludes : '' The decision of the whole, or any two of them, shn8 be bhd- 
iny, then the above obligation to be void; otherwise," $c. I t  mas Held, 
that this was a condition for the performance of the award. Ves1e.r v. 
Eei'el.ns, 101. 

3. I n  a suit upon an arbitration bond, the validity of the award is not put 
in issue by the pleas of l L  conditions performed and not broken." Ibid. 

4. When arbitrators are chosen to settle a copartnership, it is for them to 
say what cloes, or does not, constitute a part of the copartnership effects. 
.!Masters v. Gardner, 298. 
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ASSAULT AND BATTERY. 
If one person by such abusive language towards another as is calculated 

and intended to bring ou a fight, induces that other to strike him, he is 
guilty, though he may be unable to return the blow. State v. Perry, 9. 

Tide COSTS, 1. 

ASSIGNMENT. 

Vide SET-OFF, 2. 

ASSUMPSIT. 

Assumpsit is the proper form of action for the recovery of money paid on 
the purchase of a forged note White v. Green, 47. 
Vide HGSUAND AND WIFE ; INDEBITATUS ASSUMPSIT. 

ATTACHUENT. 

1. Proceedings in the garnishment of one creditor where there was an 
issue, and a verd~ct finding that there were no funds in the defendant's 
hands, beyond a ccrtain amount confessed by him, create no estoppel 
upon an issue to try the same fact in another garnishment in behalf of 
another creditor. Spruill v. Bader, 39. 

2. A party claiming title to property, seized under an attachment, may in- 
terplead at any time before final judgment in the attachment. Evans v. 
Governor's Creek Coinpny, 331. 

.3. Where, in a case of attachment, an application was made in the County 
Court for leave to interplead, which was allowed, but was dismissed for 
the insufficiency of the bond tendered, on a second application, accom- 
panied with a sufficient bond, and a refusal, it was Held the applicant had 
a right to appeal to the Superior Court, but in that Court: on overruling 
the decision of the County Court, it was error to issue a procedendo, as 
there was nothing in the Court below to proceed with. The proper course 
was to go on with the interpleader in the Superior Court. Ibid 

4. The affidav~t required under the lGth section of the 7th chapter of the 
Revised Code for an injury to the property of another, must set out that 
the defendant absconded, or concealed himself, within three months after 
the injury was done; and the attachment must be issued within that 
time. Webb v. Bozde~, 362. 

5. I t  mas Ileld that a defect in the affidavit, in not stating that the defend- 
ant absconded, &., within three months after the injury was done, may 
be taken advantage' of by motion to dismiss, without the property's hav- 
ing been replevied. Ibid. 

6. A false nwranty, or deceit in the sale of personal property, is not ' l  an 
injury to the property of another" for whlch an attachment is authorised 
to be issued under the 16th section, 7th chapter, Revised Code. Ibicl. 

ATTORNEY. 
Vide EVIDENCE, 11, 



AUCTION SALE-BIDDER AT 
Vide SHERIFF'S SALE. 

AVERMENT. 
Vide TOLL-DISHES, 1, 3, 4. 

BAIL. 
Vide BAIL BOXD. 

B-41L-BOND. 
The signing and sealing of a party to a printed bond of the kind used for 

bail-bonds, without his name's being mentioned in the condition, or any 
other part of the body of the instrument, does not constitute him bail to 
the party sued. Adams v. Hedgspelh, 327. 

BAILEE. 
Vide DILIGENCE. 

BANK DIRECTORS. 
Vide SERVICE OF PROCESS. 

BARGAINOR AND BARGAINEE. 
Vide LIMITATIONS-STATUTE OF, 6. 

BIDDER AT AUCTION. 
Vide SHERIFF'S SALE. 

BOND. 
Vide CORPORATION. 

BOUNDARY. 
1. Whether a marked corner, made at the time the deed was made, but not 

called for by name, was intended to be adopted in the deed, or whether 
it  was intended by the bargainor that course and distance should prevail, 
is a question of fact, in the ascertainment of the boundanes of a tract of 
land,-that should be left to the jury with proper instructions. S@et v. 
Hartman, 185. 

2. Whether the rule, that "when there was a line actually run by the sur- 
veyor, which was marked, and a corner made, the party claiming under 
the patent, or deed, shall hold accordingly, notwithstanding a mistaken 
description in the patent or deed," is not confined to grants by the State 
and old deeds, puere? Bid. 

3. A description of land calling for a point or stake as a beginning, and 
course and distance for all the rest of the description of the boundaries, 
is so vague, that no land can be located under it. Archibald v. Davis, 322. 

4. In  locating a patent of ancient date, evidence in respect to marked trees, 
though not called for in the grant, is admissible. Topping v. Sndler, 357. 

5. Where one of the calls in a deed mas for a patent line, and there was one 
patent proved, a line of which would be reached by extending the line 
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in question beyond the distance called for, and no other patent was al- 
leged to be near the premises, it was Held that the call was sufficientk 
definite to allow the extension of the line to the patent line. Iba. 

6. Where the line of another tract is called for in a deed, that line must be 
run to, regardless of distance, even though such line itself may have to b.e 
ascertained by course and distance. Cansbr v. Fite, 424. 

7. The declarations of a previous owner of land while owning it, as to its 
boundaries, are evidence against one claiming under him. Bid. 

8. A call for a marked tree, Real. the line of another tract, no such tree be- 
ing found, will not control course and distance. Ibid. 

BRIDGES. 
Vide NAVIGATION-RIGHTS OF, 1,2. 

BURGLARY. 

A store-house two hundred and fifty yards distant from the dwelling, @ 
which last, the owner usually slept) which was on the opposite side of 
the road-to which there was no chimney-in which there was no bed 
or bed-stead, but in which the owner sometimes dept twice a week, and 
at other times not once in two weeks, was Held not to be a dwelling- 
house, in any sense of the word, and, therefore, that burglary could not 
be committed by breaking into i t  Stoh v. Jenkins, 430. 

CAVEAT. 
Vide DECEIT, ACTION FOR. 

CHARACTER. 
I1 was held to be error in a Judge to tell the jury that, L'in a plain case, a 

good character would not help the prisoner; but in a donbtful case, 
he had a right to have it cast into the scales and weighed in his behalf;" 
the true rule being, that in all cases, a good character is to be considered 
-The Stale v. Henry, 65. 

CHILD, CHILDREN, &c. 
Vide, REMAINDER, 1, 5. 

COLOR OF TITLE. 
Tide LIMITATIONS-~TATGTE OF, 4. MORTGAGE. 

COMMON CARRIER. 
The master of a steamboat being the mere servant of the owners, is not 

liable jointly with them, as cornmon carriers. Maltson v. dlyers, 174. 

COMMON SCHOOLS. 
A school committee under the Act regulating common schools, (Rev. Code, 

chapter 66,) have no authority to employ a teacher fpr a period extend- 
ing beyond the time when their office expires. Taylor v. Sehool Corn 
miflee, 95. 
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Whether a judgment in the ordinary form can be talien against a school 
committee for a teacher's wages, and whether the remedy is not by man- 
damus, Quoere? Bid. 

CONDITION. 
Where the condition of a bond was, to be void if a certain gold mine pror- 

ed valueless before a certain clay, he7d that tlie bond became absolute on 
that day, unless before that i t  had becn ascertained that tlie mine was 
valueless. Gamble v. Beeson, 138. 

CONFESSIONS. 
1. Where one charged with a crime has received a proper cantion, by which 

he is apprised that his confessions thereafter made, will be used against 
him, what he may afterwards say about the crime is admissible, although 
he may have formerly made confessions which mere extorted by threats, 
or induced by promises. State v. Scales, 420. 

2. Where a slave was indicted for murder, with two others asacccssories, ancl 
they being all surrounded with a threatening crowd of people, and being 
in irons, the principal was struck in the face by one much excited, and 
bidden to tell all about it, and the defendant mas bid to tell all about it, or 
they (the crowd) would hang him, it was Held that confessions made 
w~thin an hour of these demonstrations, (the crowd still continuing) were 
inadmissible. State v. George, 233. 

3. Where the prisoner was fully cautioned against making further eonfcs- 
sions, after some had been illegally obtained from him, it was IIeld that 
voluntary confessions made subsequently to such caution, were admissi- 
ble. Siate v. Gregory, 315. 

Vide EVIDENCE, 7, 10, 16; JUDGE'S CHARGE, 11, 17. 

CONSIDERATION. 
Vide CONTRACT, 7, 8. 

CONSIDERATIONFAILURE OF. 
Vide CONTRACT, 10. 

COXTRACT-ASSIGNMENT OF A. 
Wl~ere a timber contract with a rail-road company was assigned for a val- 

uable consideration, it was Held that an increased allowance, made by 
the company after the assignment, passed to the assignee, and, it having 
been collected by the assignor, in whose name the dealings with the 
company still continued, the aesignee conld recover it in an action of as- 
sumpsit for money had and received. TVinslow v. Ellioi~, 111. 

CONTRACT. 
1. A proposal by the owner of certain vessels then on their way from New 

York to this State, that if A would ship his produce on board those ves- 
sels, he, the owner, would guarantee him a certain price, which offer was 
not accepted at the time, Held that the proposal could not be considered 



as  extending to other vessels, not then on their way, witl~out a further en- 
gagement on the part of the ship-owner. Spruill v. fiader, 39. 

2. Where one undertook, by contract, to deliver an article, at a certain 
time and place, to be paid for on delivery, and, before and at  the speci- 
fied time, the vendor refused to deliver; Held, in an action for a breach 
of the contract, that the refusal dispensed with the necessity of a tender 
of the money on the part of the vendee, but that he mas, nevertheless, 
bound to aver and prove readiness and ability to pay at  the time and 
place specified. Grandy v. Small, 50. 

3. Where the buyer of a commodity is bound by the contract to name the 
day when it is to be delivered, and, on notice and request, refuses to do 
so, di~avowing the obligation in toto, the seller, on showing tliat he  has 
the commodity at  home, can maintain an action for a breach of contract. 
Shaw v. Gra~zdy, 56. 

4. Where there mere mutual covenants that A would, on a given d a ~ ;  
make and tender to B a deed for a tract of land, upon which being donc, 
B was to give bonds for the purchase-money, a tender of the deed, three 
days before the t,ime agreed, was IIeld not to be a compliance with A's 
part of the conctract, although when thus approached, B declared that 
he did not intend to comply. TValkeer v. Allen, 55. 

5 .  I n  a suit upon a contract to employ an overseer for, a year, at  stipulated 
v-ages, it appearing that the employee had staid the year out, the em- 
ployer cannot give in evidence, that the overseer was lazy and trifling 
and made a poor crop. Hobbs v. Riddick, SO. 

6. Where B promised to procure the money or a draft of a merchant who 
bought A's tobacco, and to credit a bond which he (B) held on A, and 
negligently failed to do so, it was Held that A was entitled to recover 
damages for such negligence. TVat7cins v. James, 1 0 5  

7. Inconvenience or loss, arising to a party from the breach of a promise, 
constitutes a consideration for the promise. Bid .  

5. An agreement by which one party is subjected to trouble, loss, or in- 
convenience is not a nudum pactzm. Pi~ltdly v. Rny,  125. 

9. Where a contract for the performance of work is divided into three sep- 
arate and distinct parts, there is no reason why the plaintiff should not 
recover for work done on the first two parts according to the contract, 
though the third part was XOT so finished. Brewer v. !@or, 173. 

10. The defendant had agreed to deliver a deed to the plaintiff before two 
o'cloclr, and failing to do so, the plaintiff offered to receive the same 
after that time during the day; but while the deed was being prepared 
he  left, declaring he had waited long enough, and refused to receive the 
deed next day when tendered, it was Held that the plaintiff was entitled 
to recorer from the defendant a sum advanced as part of the price. 
Lew6 v. Brinkley, 206, 

11. Where it was agreed between the owner of a rice-mill and a planter, 
that ~f the latter would bring his rice to the former's mill, it should hare 
a priority in being beat, to which he, the owner, had become entitled, 
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and it was not so beat, but was kept in the mill to await another turn, 
and, before it was beat at all, the mill and the rice in question were con- 
sumed by fire, it was Held that damages for the loss of the rice could not 
be assessed for the breach of this contract. Ashe v. DeRossett, 299. 

12. Where it was agreed between the president of a plank-road company 
and a subscriber to the stock, that the latter might pay for a subscrip- 
tion previously made to the stock of the company, in work to be done 
on the road, the company furnishing the materials wherewith to do the 
work; it was Held not to be a defense to an action for the recovery of 
the subscription, that the payment had not been made in work, because 
the materials had not been furnished, 'according to the contract. Plank 
Road Company v. Allison, 311. 

13. Where the terms of a contract, for the sale and purchase of a cotton crop, 
were all reduced to writing, and signed by the buyer, except as to the 
time of delivery, it was competent to prove by pnrol, that at the time the 
written contract was entered into, a day was fixed far the delivery of 
the cotton. Johnslon v. McRary, 369. 

Vide APPRENTICES ; EVIDENCE, 5 : JUDGE'S CHARGE, 12 ; MANDAMUS, 3 ; 
AGENT-SEAL BY. 

CORPORATION. 
A corporation authorised to be constituted under an act of Assembly, can- 

not take a bond, payable to it, until the prc-requisites have beenperform- 
ed to give it corporate existence. Rail Road Co. v. ?f igh t ,  304. 

Vide AMENDMENT. 

COSTS. 
1. In  an action of trespass vi et armis for assaulting and beating a slave 

though the plaintiff recover less than four dollars, he is nevertheless enti- 
tled to a judgment for full costs. Watkins v. Bailey. 27. 

2. Upon a trial of an issue of devisavit vel non, the Court has no discretion, 
to make any, but the losing party pay the costs. Little v. Locl~man, 433. 

COUNTY-JURISDICTION OF AFTER A DIVISION. 
Vide INDICTMENT, 4. 

COVENANT OF QUIET ENJOYMENT. 
A covenant of quiet enjoyment inserted in a deed made by an administra- 

tor under the Bct, Rev. Code, ch. 46, sec. 37, does not bind the estate of 
his intestate, and no suit can be maintained against him in his represen- 
tative capacity. Osborne v. McMillan, 109. 

COVENANT. 
Vide APPRENTICE-DEED, 4. 

DAMAGES. 
1. The value that would have been added to a slave by a trade, was 
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Held to be the proper measure of damages in a suit for not causing an 
apprentice to be taught a trade. Bell v. WuBer, 43. 

2. Where an overseer employed upon a special contract for a year, was turn. 
ed off by his employer during the year, in a suit upon the contract in which 
the plaintiff sought to recover the entire sum stipulated, it was Held that 
proof, that the overseer had engaged in other employment during the 
residue of the year for which he received wages, was admissible in dimi- 
nution of damages. Hendrickson v. Anderson, 246. 

3. Where a sheriff negligently failed to arrest a person upon a writ for debt, 
and it appeared that such person had some property in a distant State, 
and had numerous friends and relations in the county, whom he had come 
to visit temporarily, it was Held to be error in the Court to instruct the 
jury that they should give only nominal damages. Murphy v. Troutman, 
370. 

Vide CONTRACT, 5, 11 ; EVIDENCE, 4. 

DECEIT-ACTION FOR. 
I n  an action fbr deceit in the sale of a horse, where the unsoundness alleg- 

ed was the loss of the frogs of the feet, which might have been discover- 
ed upon an ordinary inspection, nothing having been done or said by the 
seller to prevent enquiry, it was Held that the plaintiff could not recover. 
Thompson v, Morris, 1.51. 

Vide SCIENTER, 1. 

DECISION OF FACT BY THE COURT. 
Vide APPEAL. 

DECLARATIONS. 
Vide EVIDENCE, 13. 

DELIVERY OR A DEED. 
Where the donor in a deed of girt, handed it to a third peIson, signed a d  

sealed, to have it proved and registered, without retaining any authority 
or power to control it, which, on being returned to the donor, mes deliv- 
ered to another person in like manner and for the like purpose, but who 
neglected to have it registered until after the donor's death, it was Held 
that the delivery to the first person, to whom it was handed, was a corn- 
plete delivery. Phill@s v. Houston, 302. 

Vide DEED, 2. 

DEMAND. 
Vide LIMITATIONS-STATUTE OF, 3. 

DEED. 
1. A bond to pay a certain sum, on or before a certain day, for a gold-mine, 

with a condition to the effect, that "should the iniue prove valueless, the 
bond to be null and void, otherwise of full effect," was Held to become 
absolute on the day named for payment, unless it has been ascertained 
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before the day that the mine was vabeless, and it was error to admit evi- 
dence of tests and examinations made after the day fixed for payment. 
Gamble v. Becson, 128. 

2. A deed of' gift of slaves, taken into open court by the donor, and there 
acknowledged, for the purpose of registration, and, accordingly, registered, 
was ITeTleld to be delivered, and a written declaration on rhe same, after- 
wards, that it had not been delivered, and was not to h a w  effect, did not 
invalidate it. Airey v. Ilblmes, 142. 

3. A paper-writing signed by the owner of land, acknowledging the 
receipt of a certain bond for money, for the "purchase of the cypress tim- 
ber," on the land, with a further agreement, to let the purdmser hare a 
certain Icngth of time to cut the timber off the land," was IIeZd to cre- 
ate an  csiate, so as to enable the purchaser to occupy the land and take 
the cypress timber for the time stated in the instrurnrnt. illbring r. 
Ward. 272. 

4. A co'enai~t, containing the terms of hiring a slave, and providing that 
the slare is not to go out of this Siufe, does not mean that the party is to 
prohibit the slave from going out of the State at all ercnts and ucder all 
circumstances, but to forbid him fiom taking the slare out of the State to 
work, and to bind him to thc use of all proper care and reasonable dili- 
gence in preventing him from escaping beyond its limits. Poyner T. 

JhRue, 276. 
5. Where the maker of a deed handed it to a third person, without retain- 

ing any authority or control over it, it was Held to have been completc- 
ly delivered. Phill@s 8. ITouston, 302. 

Vide EASEMENT ; FIXTUIIES, 1, 2, 3 ; NOTICE TO QUIT; REGISTRATION. 

DEPOSITIONS. 

I t  mas held to be error to permit a deposition taken out of the State on 
monday of the term a t  which the cause was tried, to be read in evidence. 
Taylor v. Goocl~, 404. 

DESCRIPTION OF THE THING STOLEN. 
Vide IXDICTMENT, 7.  

DETINUE. 
Vide PLEADING, 1. 

DEVASTAVIT. 

A creditor cannot charge as a devastavit on an administrator an act 
done by his consent, and with his'concurrence. Cain v. Hawkins, 192. 

DEVISAVIT BEL NOS,  
Vide COSTS. 

DILIGENCE, NEGLIGENCE, kc. 

1. The hirer of a slave permitted him to travel alone from the place a t  
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which he mas employed, to his master's residence, a distance of eighty 
miles, (both places ljeing within the State, with the Albeniarle soumdbe- 
tween them,) of which occasion the slave availed himself to escape from 
the State and was never reclaimed; Held that this was not, a want of 
ordinary care in the management of the slave, so as to subject the liirer 
to the loss. TT7ooclh~use v. JfcRae, 1. 

2. A covenant that a slave is not to go out of this State, does not mean 
that the slave is not to go out of the State at  all evcnts, and under all 
circunisiances, but to forbid him to take the dave out of the State to 
~ ~ ~ o r k ,  and to bind him to the use of reasonable diligence in preventing 
him from escaping beyond the limits of the State. Poyner v. HcRae, 276. 

DIVORCE. 
1. I n  order to entitle a petitioner to a divorce under the 38th chap. of the 

Rev. Code, the charges contained in the petition ought to be in legal lan- 
guage, and to be articnlate and certain as to actq persons, times and 
places. Bverton v. Zverton, 202. 

2. Cruelty towards the children of a vife by a former husband, especially 
if i ~ o t  charged as an intentional insult or indignity to her, is not a ground 
for a partial divorce. Ibid. 

3. Ill breeding, coarse and insulting language, jealousy and charges of adul- 
tery. not accompanied with acts or threats of violence, or by an aban- 
donment of the marriage bed, were lleld not sufficient ground for such a 
divorce. Jhid. 

4. Tiolent and cruel conduct in the husband in chastising dares, near the 
sick room of his wife, whereby her indisposition was greatly aggravated, 
not charged as having been intended to annoy, 7~arrass or insu7t her, was 
Ileld not sufficient to entitle her to relief. Ib id .  

DWELLING-HOUSE. 
Vide BERGLARY. 

EASENENT. 
Wilere a grantor of land reserves, for an L1avenue," out of the area con- 

 e eyed, a certain qpace, whicli had been used for the same purpose, it was 
IIeZd that the legal effect of the deed was to grant the soil, subject to an 
easement 11-1 the grantor. Hays v. Askew, 63. 

EJECTMEST. 
Where a person made a deed to another, conveying a life-estate in an un- 

occupied lot of land, and such life-tenant conveyed the premiscs in fee 
simple, i t  mas EIeld that such pmchaser is not precluded, by the rule of 
practice in ejectment, from denying the title of, the vendor, beyond the 
life-estate conveyed, and the heirs of such vendor, can only recover by 
showing, either that their ancester had a deed for the land purporting to 
convey a fee, or that he was in possession of tbe premises claiming s fee. 
TVorsZey v. Johnson, 72. 

Vide AMENDMENT, 3 ; BOUNDARY, 1, 2, 3, 4, 5, 6, 7, 8. 
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ESTATE. 

Vide DEED, 3. 

ESTOPPEL. 

1. I n  a suit brought to recover back money paid for the purchase of a forged 
promissory note, which had been taken without endorsement, it is not a 
ground of estoppel that the purchaser had obtained, to his use, a judg- 
ment against the ostensible maker, in favor of the supposed payee. While 
v. Green, 47. 

2. TO raise an estoppel, the admission must be certain. Hays v. Askeu?, 63. 
- - 

3. An estoppel, as a general rule, does not grow out of a recital; to giveit 
that effect, it must show that the object of the parties mas to make the 
matter rec~ted afiedfact, as the basis of their action. Did. 

4. A, having a claim, with others, to certain slaves, joined in a suit for par- 
tition, wherein a certain slave is assigned to C. A became the adminis- 
trator of his brother, and was sued as such by B for a debt, and m this suit, 
B dleged this slave to belong to the estate of his brother, and it mas so ad- 
judged by the court; the sl&e afterwards got back into the hands of A, 
and B sued for it as the administrator of one claiming under the title of 
C ;  it was Held, that B was notestopped to assert title under C. Hozlston 
v. Bzbb, 83. 

5. A party who is estopped by the production of his own deed conveying 
the land in dispute, cannot show a better title acquired to him from an- 
other subsequently to his deed. Hassell v. Walker, 270. 

6. Where a guardian of infafits gave a license to a party, to cut timber on 
the land of his wards, and the wards, in a suit against the guardian for a 
settlement, recovered the money received by him for a part of the timber 
so cut and carried off; it was Held, that they could not sustain an action 
of trespass against such party, for cutting and carrying off a portion of 
the timber. Burnett v. Beasley, 335. 

7. Where the plaintiff brought an action of trespass, q. c, f., to which the 
defendant pleaded general issue, liberum tenementurn, and which were 
found for the plainti@, it was Held, in an action of ejectment, brought by 
the same plaintiff against the same defendant, for the same land, that the 
former finding did not estop the defendant from denying the plaintiff's 
title, for that the plaintiffs title was not put in issue by the pleadings, but 
only the defendant's. Sto7ces v. Fraley, 377. 

Vide EJECTMENT. 

EVIDENCE. 

1. I n  a suit brought to recover back the purchase-money paid to the holder, 
without endorsement, of a note alleged to beforged, the ostensible maker 
of such note is a competent witness to prove the forgery, although he 
had given to the ostensible payee a bond to indemnify him against the 
consequences of refusing to let his name be used in the collection of i t  
by suit. White v. Green, 47. 
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2. One cannot produce his own declarations in evidence, though not inter- 
ested at the time he made them. Ibid. 

3. The fact that the prosecutrix in a case against a negro sla\-el for an as- 
sault with an intent to ravish, had made an indecent exposure of her 
person to the other slaves belonging to the same owner, but which was 
not known to the accused at  the time of the alleged offense, was Held 
not to be adnlissible in evidence. Slate v. Henry, 65. 

4. The rejection of testimony tending to prove a fact, which fact is assumed 
by the court as being proved, is not error. Thompson v, Idorris, 151. 

5. Upon a special contract for the sale of a slave at  a given price, in a suit 
brought for the price, the purchaser cannot give in evidence, that the 
slave mas unsound and worthless. His remedy is by action for a deceit 
or on a warranty of soundness. Baines v. Drake, 153. 

6. I n  an action of trorer for the conversion of a personal chattel, if the de- 
fendant does not rely upon a title in himself adverse to that of the plain- 
tiff's vendor, such vendor is a competent witness for the plaintiff to 
prove the sale to him. Wetmore v. Click, 155. 

7. Where a slave was indicted for murder, with two others as accessories, 
and they being all surrounded by an angry and threatening crowd of 
people, and being in irons, the principal was struck in the face by one 
much excited, and bidden to tell all about it, and the defendant was bid- 
den to tell about$ or they (the crowd) would hang him; it was Held 
that confessions made within an hour of these demonstrations, the crowd 
still continuing, were inadmissible. State v. George, 233. 

8. A Judge has not the right to compel a defendant, in a criminal prosecu- 
tion, to exhibit himself to the inspection of the jury, for the purpose of 
enabling them to determine his status as a freenegro. Sfate v. Jacobs, 259. 

9. One of the several partners of a firm (a party to a snit) can make a good 
release, under seal, to an interested witcess, and such release will dis- 
charge the witness from all liability to the rest of the firm. Crutwell v. 
D e  Rosselt, 263. 

10. Where confessions, which had been illegally elicited from one accused 
of a homicide, mere pronounced to him, by the person obtaining them, 
to be illegal and wrongfi~lly extracted, and he was informed that such - 
confessions could not be used against him, and he was fully cautioned 
against making further confessions, i t  was Held that voluntary confes- 
sions, subsequently made by the prisoner, were admissible. State v. 
Gregory, 315. 

11. The notes of an attorney, taken on a former trial of the same cause, of 
the testimony of a deceased witness, which he swears he believes to  be 
correct, though he does not remember the evidence, independently, were 
Held, to be admissible evidence. Ashe v. DeRossett, 299. 

12. Either of the two copies of an order appointing an overseer of a road, di- 
rected by law to be issued by the clerk, is a proper and suficient evi- 
dence of the overseer's appointment. Thompson v. Kirkpatrick, 366. 

13. Where a party, who was alleged to have made a frandulent conveyance, 
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remained in possession of t lx  property after the conveyance, what he 
said about the nntnre of his possession, was Held to be competent in im- 
peachment of the conveyance. Mbrsh v. Humpton, 382. 

14. I n  an action against the owner of a vessel, for failing to deliver goods 
according to his written contract, which excepted in his favor the clan- 
gers of the sea, the master in charge of the vessel was Held to be com- 
petent to prove that the goods were lost in consequence of a storm at 
sea. Willard v. Curter, 305. 

16. Where a written instrument went into the hands of a person who left 
the State, and there was no evidence that it had been lost or destroyed, 
it was Held that giving notice to the oppositc party to produce it on the 
trial, would not make it competent to introduce secondary evidence of 
its contents. Afi Cracken v. H c  Crwy, 390. 

16. The declarations of a previous owner of land as to it~~boundaries, are 
competent against one claiming under him. Cansbr v. Fite, 424. 

Vide JUDGE'S CHARGE, 15, 17 ; SEAL ; SCIENTER ; TRIAL. 

EXECUTOR. 
1. An executor appointed in the State where the testator was domiciled, 

may accept the office in such State and renounce it in this State, and an 
administrator cum.  tes. an. appointcd to take charge of assets here, has 
lawful authority to sue in this State. Hooper v. Moore, 130. 

2. Where a slave is directed, in a will, to be sold after the expiration of a 
life-property therein, the executor is the proper party to make the sale, 
though not specially directed so to do. Bai-es v. Drake, 153. 

3. Where power is given by a will to two executors to sell a slave, and one 
of them makes a par01 sale, accompanied by a delivery, which is after- 
wards concurred in by the other executor, the authority is well executed. 
Bid. 

EXECUTION. 
Vide AXEXDYENT, 2 ; ORDER OF SALE. 

FIEBI PACIAS-WHEN ISSUED. 
Vide INDICTMENT, 6, 7. 

FIXTUEES. 
1. Stills, put up for distilling, incased in brick and mortar-work, are fixtures 

that pass by a deed conveying the fee. Bryan v. Lawrence, 337. 
2. A large copper kettle, put up for cooking food for hogs, incased in brick 

and mortar-work, is a fixture that pfisses with the land. Ibid. 
3. Rough plank, put into a gin housejo spread cotton seed upon, thong11 

not nailed down, is a fixture that passes in like manner. Ibid. 

FRAUDS-STATUTE OF. 
1. A promise to pay the debt of another, superaded to the original debt 

which slill remains in force, is within the statute of frauds, and will not 
sustain an action. Britton v. !Thrailleill, 3229. 



2. .A promise to pay the debts of a tliird person, cannot be sued on to re- 
cover each debt separately, but one action should be brought for the whole 
together. I ld .  

FRAUDULENT COXVEYANCE. 
Vide EVIDCSCE, 12. 

FORMER JUDGMENT. 
Vide ESTOPPEL, 7. 

FORXICATION, &c. 
I n  an inclictmeut against two for fornication and adultery, one may be con- 

victed and punished without, or before, any conviction of the other.-- 
State v. Parham, 416. 

FREE-NEGROES. 
I t  was held not to be error in a Judge to iustruct the jury that, according to 

the 79th see. of 107th chap. of the Rev. Cocle, "a personmusthave inhis 
veins less than one sixteenth part of negro blood, before he will cease to 
be a flee negro, no matter bow far back you liad to go to find a pure ne- 
gro aucestor." State v. C1lave1.s~ 11. 

Vide IXDIC r m m ,  I. 

GUARDIAN A S D  WARD. 
Vide ESTOPPEL, G. 

HARBORISG RUNAWAY SLATES. 
To subject a party, under the statute of 1856, Rev. Code, ch. 34, see. 61 

for haboiing a runaway slave, the act must be done secretly, as well as 
fraudulently. Young v. ~?fcDuiziel~ 103. 

HEIRS, CHILDREN, kc. 
Vide REJIIIXDER, 2, 3, 4. 

HIGHWAY ROBBERY. 
I t  appeared that while the prosecutor and prisoner mere examining a bank- 

note, ~vliicli the latter liad produced, the prosecutor felt tlie prisoner's 
hancl iu his pocket on his pocket-Look, and im~nediately seized his arm 
the prisoner at tlie same time snatching the bill; a scuffle ensued, inmllicli 
the prosecutor was tl~rown down, and the prisoner escaped with the pnck- 
et-book and bank-note, Held (BATTLE, J., duDita~zte,) not to be robbery, 
but on!y a case of larceny. Stute v. John, 1G3. 

EIO3IICIDE. 
I. Where ,z Judge charged the jury that if one person inflicts a mortal wound 

and before the assailed person dies, another person kills him by au inde- 
pendent act, the former is guilty of murder, it was Held to be error.- 
Stnte v Xcules, 420. 

2. Where the deceased took hold of the bridle-rein of a horse, on which the 



INDEX. 

prisoner u7as mounted, (who mas about to go home from the placewhere 
they were,) and held it forcibly for from ten to forty-five minutes, in spite 
of the efforts of the prisoner to loosen the rein, and the prisoner, at the 
end of that time, struck the deceased witha gallon-jug of molasses, which 
lie casually had in his hands, several violent blows, the first of vllich 
knocked the deceased down ; on death ensuing from these blows, i t  was 
Held to be manslaughter and not murder. State v. Ramsey, 195. 

Vide JUDGE'S CHARGE, 1, 2, 13. 

HUSBAND AND WIFE. 
1. Where a father made a deed and delivered it  to his daughter, an infant 

which he tried to revoke, the holding of the property by the father: was ad- 
verse to the rights of h e  donee, and prevented the ownership from vest- 
ing in her husband during her co~~erture, and after his death, the right o 

action survived to her. Ail-ey v. Holmes, 142. 
2. If a husband and wife live apart, and one having notice that the hus- 

band does not hold hirnself liable for debts of the wife's contracting, trusts 
her for necessaries, lie cannot recover for them against the husband, mith- 
out showing that the wife had good cause f o ~  the separation. Pool  v. 
Everton, 241. 

3. A husband can maintain an action of ejectn~ennt on a separate demise by 
himself, though he hold under a deed to himself and wife. Topping v 
Sadler, 357. 

Bide PLEADING, 3. 

IMPRISONMENT-CLOSE. 
Vide INSOLVENT DEBTOR, 1. 

INCREASE OF SLAVES. 
Vide JUDICIAL TRATSFER. 

INDEBITATUS ASSUMPSIT. 
Where a grand-son was raised and cared for by a grand-father, till he v a s  

Gfteen years old, the relation rebuts the implication of a promise to pay 
for wo~lr done by the boy upon his grand-father's farm. Hudson v. 
Lutz ,  217 

Vide COXTRACT, 10. HUSBAND AND WIFE, 2. 

INDICTAXENT. 
1. An ind~ctrnent charging the defendant, as a "free person of color," ~ 5 t h  

carrying arms, cannot be sustained; for the act (66 sec. 107 ch. Rev. 
Code,) is confined to "free nrgroes." Stale v. Chavers, 11. 

2. The finding of a new bill of indictment for the same felony, varying the 
terms in TI-liich the offence is charged, is simply adding a new count, and 
the whole constitutes but one proceeding; an order, therefore, for the 
removal of a cause, applies to the several bills that have been found 
against the defendant. State v. Johnson, 221. 
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3. Where one count in a bill of inclictment charges the oFenee to have 
beeu committed in one co~ultp, and another count charges it in another, 
the general rule is, that the counts we  repugnant, and the indictment, 
xi11 be quashed on motion, or the prcsecutor be compellerl to elect which. 
he mill proceed on. Ibid. 

4. Where a new county is established, by an act of Assembly, out of part 
of an old one, and the act provides that felonies committed in that terri- 
tory which is now the new county, shall be tried in the Superior Court 
of the old county, there is no repugnancy in charging i t  to have been 
committed in these two counties, severally, in differeut counts of the 
indictment. Ihid. 

5. The allegation of the want oj' n license, in a bill of in&ctment, for selling 
and delivering spirituous liquor to a slave, must be proved on the part oE 
the State. State v. Buams, 250. 

6. An indictment for lancery, charging, in one count, the thing stolen to b e  
a certain v r i t  of jZ. fu. I~eloliging to the Supevior Court,"-in another 

couut " a certain process of and belonging to the Superior Court," and in 
n third I' a certain record of and belonging to the S~~per ior  Ccu~t," is too 
rague to antilorise a conriction under it. &ate v. A!fileod, 318. 

3. An alle,+ion in a bill of inclictment, charging that the defendantstole a 
j. fa. issued j5vm t7se SUperior Court of ice  is not sustained by proof that 
the Ji. fa. mas made out, but retained by the clerk, at  the instance of 
the dofenclant, until the amount was paid to him. Ibid. 

Vide FORXIOAT~OX a m  ADULTERY ; TOLL-DISHES. 

ISSOLVEXT DSBTOR. 
1. The discharge of a debtor from prison, under the first section of the 59th 

chapter of the Revised Cxle, (that is, where he shall have remained in  
prlson twenty days and been discharged by two magistratcsout of court) 
cloes not protect the debtor from arrest at  the instance of any other cred- 
itor than the one at  whose suit hc was imprisoned, though such other cred- 
itor had notice of the debtor's application t o  kx discharged. Gr$n v. 
Simmons, 146. 

2. Upon the surrencler in court of a principal, by his bail, it is sufficient to 
entltle the plalnt~ff to have the former committed to custody, that the 
atficlavit filed by liirn, alleges ',that the clefenclant is about to remove 
from the State." 17te R ~ r m e r s  Bunk v. F?eeland, 326. 

3. I n  the twenty daj-s within which, under the 8th sec. 59thch. Rev. Code, 
a ca. sa. must be executed, Sunday was held to be inclusive. Druke v. 
Fletcher, 410. 

Vide APPEAL, 3. 

JUDGE'S CHARGE. 
1. To submit a hypothesis to the jm y, in tlie absence of 'proof tending to 

establish it, i- error. 1Pla:e v. Hc~rrison, 115. 
2. Because one of two men Tvas k~lled by a gun-sllot wound, and the other 

had marks of violence on his head, it does not follow7 in. the absence of 
2 
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proof as to who committed the act, that the latter was guilty of murder. 
Laid. 

3. I n  stating a view of a homicide case, as an alternative view for one sup- 
posed to be rejected because the testimony supporting it was conceded 
tobe discredited, it is error so to state the alternative proposition astoleave 
the jury to bring into their consideration the discredited testimony. Ibid. 

4. To instruct the jury, that "if the prisoner went to a house, carrying a 
deadly weapon, with the purpose of provoking a fight if he found a cer- 
tain person there, and did so, he was guilty of murder, although the de- 
ceased made the first assault," was Held to be error. IBid. 

5. Unless there be some reason gven  ~ 1 1 y  the Judge should remark upon 
the testimony of a particular fact, he may properly decline such a request. 
Fiizdlciy v. Ray, 125. 

6. Where, in the course of a long investigation, a point, upon which the 
Court had been requested to charge, was forgotten, but at  the end of his 
charge, his Honor asked the counsel, on both sides, if tliere was any oth- 
er matter upon which they wished instwctions, who both answered in 
the negative, the omission was Held not to be a good ground of excep- 
tion. Gillespie v. Shuliberrier, 157. 

7. Where the instruction asked for by counsel impliedly assumes as true a 
fact that has not been proved in the case, it is not error in the court to 
refuse it. mafin v. Lawrance, 179. 

8. A right verdict on the question of negligence will cure a xrong charge 
by the court on that point. Ibid. 

9. I t  is not giving undue weight to the statement of a witness, for the 
Court, in its charge, to make an  explanation protecting him from unjust 
animadversions of counsel, especially where the erroneous ruling of the 
Court had afforded the occasion of animadversions. Sfale v. Wlzit, 224. 

10, FThether the n~isconduct complained of by an employer against an over- 
seer, was a sufficient ground for discharging him, is a matter to be de- 
termined by the Court. Hendvicbon v. Andemon, 246. 

11. Where evidence was given to the Court, jn presence of the jury, of con- 
fessions illegally obtained, and afterwards the Judge rehearsed the evi- 
dence thus given, for the purpose of cautionmg them against permitting 
it to have any effect upon their minds, except to wenken the force of 
voluntary confessions subsequently made, it was Held not to be error. 
State v. Gregory, 315. 

12. Where a person had been sent for a physician, and not fincling the one 
sent for, had spoken to another, and on the arrival of the latter, before 
the* service was performed, the manner of his employment and the 
nature of the service were talked over and explained to the patient in 
the presence of the physi~ian, in an action brougllt by the physician 
against the messenger, it was Held not to be error in the Judge to leave 
it to the jury to say whether he had been informed beforehand whom . . 
he was going to see, and for what purpose ; and if he was so informed, 
the messenger mould not be liable. Smith v. Riddic4 342. 
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13. Where the facts, relied on to convict, were not a series of dependent 
circumstances, lt was Held not to be error for the Court to instruct the 
jury that, though the State had failed to establish any one, or more, of 
the facts relied on for coavict~on, yet, if enough had been shown to sat- 
isfy them, bepnd arational doubt, of the defendant's guilt, it would 
be their duty to conv~ct. Stute v. Frank, 3%. 

$4. Where the error complained of was in no degree prejudicialto the cause 
of the defendant, it was Held mot to be a grouud for a venire de novo.- 
Ibid. 

15. Where a Judge presents a case to the jury in an aspect not authorised 
by the evidence, and lays down a principle of law as applicable thereto, 
and as goveruing the case, it was Held to be error. Smith v. Sasser, 388. 

IG. Because the Judge, on an examination before him, has decided that a 
party, offered as a witness, was a joint owner of the property sued for, 
and therefore incompetent as a witness, it is no grsund for him to non- 
suit the plainti$ and the cause should proceed before the jury as if no 
such fact had been adduced to the Court, Scott v. Brown, 406. 

17. Where a part of the declarations of a party confess a p i m a  facie cause 
of action, and another, matter irz avoidance, it was geld not to be error 
in the Jadge to instruct the jury that, they might reject the latter decla- 
rations, if they believed them untrue, and find a verdict for the plaint3 
on the former part. Rankin v. Thomas, 435. 

Vide SCIENTER. 

JUDICIAL TRAXSFER. 
Where a defendant in an action of replevin, upon a recovery had against 

him, pays the damages assessed for a female slave, this is a judicial trans- 
fer of such slave, under Rer. Stat. cli. 101, see. 5, but not of a child she 
had after the wrongful taking and during the pendency of the suit.- 
Hou3lon v. Bibb, 83. 

JURISDICTION. 
To antedate a credit so as to produce the effect of reducing the amount due 

on a note, to a sum within the jurisdiction of a justice of the peace, is an 
evasion of'the law, and such jurisdiction will be ousted of the case on a 
plea in abatement. Bamsozcr v. Barrett, 409. 

Vide INDICTXENT, 4. 
LARCEXY. 

Vide HIGHWAY ROBBERY. 

LAWS OF BNOTHXR STATE. 
Vide LEX LOCI. 

LEX LOCI. 
I w~l l  made in another State, which is there subject to be construed by the 

same rules of the common law, will have the same construction as if it 
had been made in this State, unless it appear by judicial decisions, or by 
the opinions of men learned in the laws of that State, that a dserent 
construction would there prevail. Worrell v. Vinson, 91. 
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Mo court takes judiciaInotice of the lam of another State or of a foreign coun- 
try, but it must be proved, as a fact, lo the court; and when thusproved, 
it is the duty of the court to instruct the jury as to the meaning of the 
law, its applicability to the case in hand, and its effect on the case; and 
it is error to refer the whole question to the jury without such instruc- 
tions. Booper v. Noore, 130. 

Vide R E X A ~ D E R ,  6. 

LIBERUM TENEMENTUN 
Vide ESTOPPEL) 7. 

LICENSE. 
Vide INDICTMENT, 5. 

LIEN. 
A wharfinger has a double remedy for his wharfage, i. e., a lien on the ar- 

ticle and a personal lien or claim on the owner. If the owner of the ar- 
ticle sells it, and gives notice to the wharfinger of such sAe, on tendering 
the wharfage then due, he is discharged from Lability for future whrrfage 
Wooster v. Blosso?n, 244. 

Such notice may be given either verbally or by a delivery order. Ibid. 
Vide O R D ~ R  OF BALE. PAWN. 

LIMITATIONS-STATUTE OF. 

1. The statute of limitations to an action for the breach of a w a r r a ~ t y  of 
soundness, does not begin to run from the time when an injury beCiis the 
purchaser in consequence of the unsoundness, but from the date of the 
contract. Euueum v. Streater, 70. 

2. The judicial transfer of the mother does not transfer her increase, nor 
does the adverse holding of the mother, in such cases, for three years, 
create a bar, under the statute of limitations, as to  her child. As to it. 
the statute only runs from ~ t s  birth. Houston v. Bibb, 83. 

3. A promissory note, payable on demand, is due immecli.rtely, and the stat- 
ute of limitations runs from the date. Caldv~ell, v. Rodmnn, 139. 

4. Seven years' adverse possession, with color of title, reckoi~ed from the 
day the authority began, would bar a right crested under a power because 
the power and the estate are regarded as the same thing. Rodgers v. FtitZ- 
hce, 182. 

5. Where the account, on wlk11 an action was brought, was read over to 
the defendant, who said, ( (he  supposed it was right, and was willing 
to  settle, and give his note, but he thought the plaintiff had not given him 
all the credlt to wh~ch  he was ent~tled," it was Held that these expres- 
sions did not amount to a new promise, so as to rebut the statute of lim- 
itations. Jfills v. Taber, 412. 

6, Where the bargainor in a deed remained in possession, without any un- 
derstanding or permission from the bargainee, and while thus in posses- 
sion, made a deed to another, and such second bargainee entered and held 
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'the land for seven years, claiming it as his own, it was Held that the pri- 
or bargainee was barred. Reynolds v. Calhens, 437. 

Tide MORTGAGE. 

LIQUOR-SALE OF 
Under the act of Assembly, forbidding a credit of more than ten dollars for 

liquors sold, (Rev. Code, ch. 79, see. 4,) it was Held th& champagne wine 
is iuchded. li'iw v. Randleman, 428. 

JXJNACY. * 
Where it was proved that the defendant, for some time prmiousIy, was de- 

pressed and low spirited, and affected by a monomania or insane delusion 
that his lands were wearing out and his plantation and buildiugs going t@ 
ruin and that he was threatened with starvation and the poor-house, it 
was Held that this was not such a state of lunacy .as tcr throw upon the 
other side the omcs of showing that an act was done in a lucid state of 
rind. GdXespie v. XKullibarrier, 1%'. 

MANDAMUS. 
1. A petition for a mandamns, alleging ,a contract between the petitioner 

and the justices~f a county, by whkh 'he was to be paid a certain sum 
for building a court-house, and a certain other sum for bddiug a jail, "in 
monthly instalments, for lumber and work," and praying for a writ of 
mandamus to compel the payment of what is due, without averring that 
any particular sum is due, is defective. McCoy v. the Justices of HarneR 
Cou~~ty, 265. 

2. A writ of alternative mandamns, commanding the defendants to provide 
the means, and pay wkalever sum is now due, without an allegation that 
any particular sum is due, is defective. Ibid. 

3. Where it appears from a contract for erecting a public building, sought 
to be enforced by a mandamus, that the work was to be done under the 
direction of a superintendmt, who was to make monthly estimates of 
work done and materials furnished, and to certify the same, and that the 
contractor was to be paid monthly on the productim of such certificates, 
a petition for a mandamus, and a mandamus commaxding payment to be 
made, withont Fiverring the existence of such certificates, or accounting for 
their nou-production, is defective. Ibid. 

Where a petition for a mandamus, and a writ issued in pursuance thereof, 
are defective in substance, they will be quashed on motion, at the cost of 
the petitioner. B i d .  

MANSLAUGHTER. 
Vide HOMI~BE.  

MARKED TREES. 
Vide BOUNDARY, 1, 2, 4, 8. 

YSSTER OF A VESSEL 
Vide EVIDENCE. 14. 
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MILLS. 
Vide TOLL-DISHES. 

MORTGAGE. 
A mortgagee, who has had seven years'possession of the mortgaged premi- 

ses previously to the entry of a defendant, who is a stranger, can recorer 
possession, whether the mortgage debts have been paid or not. Bemet6 
v. Williamson, 307. 

NAVIGATIOS-RIGFIT OF. 
1. The right of navigation, being of most importance to the public meal. is 

paramount to all conflicting rights. Davis v. Jerkins, 200. 
2. The Act of Assembly, Rev. Code, chapter 101, section 25, requires of 

the owner of a toll-bridge, not only to erect and keep in good repair a 
draw sufficient for the purposes of a free navigation of the stream. but 
also to provide the means of raising it, and to haye it raised whenever 
steamboats and other vessels are passing it. Ibid. 

NEGLIGENCE. 
1. For an overseer to be  rery often at grog-shops in the neighborhood of 

the farm that he had engaged to superintend, drinking spirits and amus- 
ing himself during the business hours of the day, is at least, ordinary neg- 
ligence in the discharge of the duties of an overseer. Ply  v. ,4rmstrollg, 
33 9, 

2. Where a sheriff had a -writ against a resident of another State, who was 
lrnown by him to be in his county upon a ten~porary vislt, and such 
sheriff was also informed by one of 11-horn he enquired, that the per- 
son sought would be at  a particular place, near the county hne, on a cer- 
tam day mentioned, on his way out of the State, and he Sailed to be pre- 
sent on the day mentioned, when, if he had been there, he might have 
arrested the defendant, and showed no reasons for not going there, it 
was Held to be negligence. Murphy v. Boutman, 379. 

Vide COXTRACT, 6 ; SHERIFF, 4 ; DILIGZXCE, 1, 2 ; WOODS-FIRI~G OF. 

NEGOTIABLE PAPER. 
1. &4 mercantile instrument, given in a partnership name, binds all tlie part- 

ners, unless the person who takes it linows, or has reason to  beliere, 
that the partner who made it was improperly using his autl~ority [or his 
awn benefit t a  the prejudice of the other members. AFp2 r. J h l l e ~ ,  32. 

2. Where a new partner came into a firm, and the same buwnees was car- 
ried on at  the same place as by the old firm, and one of the members of  
the new firm gave a mercantile instrument in the name of the new firm, 
to secure a debt due by the old firm to one of its workmen, which was 
regularly entered on the books of the new firm, it was l l e l d  that the onus 
of proving that that paper was given in bad faith, and that the receiver 
of it knew, or had reason to believe it, rested upon the defendant. Ibid. 

3. A promissory note, payable on demand, is dtce immediately, and the 
statute af limitations runs from the date. CaldtoelZ v. Rodznan, 130. 
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REW PROMISE. 
Vide LIMITATIOX~-STK~C.TE OF, 5. 

NONSUIT. 
Vide JUDGE'S CHARGE, 16. 

NOTE-FOR ACCONMODATION. 
I. A note, made payable to the cashier of a bank, negotiable and payable at  

that bank and two others in the same town, not founded on any dealing 
between the payee and makers, endorsedin blank by the payee, without 
value, and without recourse, shows that it was made to  be disco~mted and 
has no validity as against the sureties, unless it is thus discounted.- 
Southerland v. IWtitaker, 5. 

2. It could not be recovered in the name of the payee, or his ecdorsee, for 
the want of a consideration. Ibid. 

3. Such a note is distinguishable fiom a note or bill founded upon a real 
transactloll and e~idencing real indebtedness; for in that case, though 
made negotiable at  a bauk and not discounted, such a note is valid. Ibid. 

NOTES OF A N  ATTORNEY. 
Vide EVIDENCE, 11. 

NOTICE TO TAKE DEPOSITIOXS. 
Vide DEPOSITIOKS. 

NOTICE TO QUIT. 
A deed, granting a lease of land for the purpose of being explored for min- 

erals, %-herein the rent is made payable quarterly, and a forfeiture is cre- 
ated by a non-user for a year, but with aright in &he lessees to discontin- 
ue their operations at any time, nothing more being said as to the duration 
of the lease, was Held to convey an estate from year to year, and that six 
months' notice to quit was necessary, before the lessors could terminate 
the lease. Putton v. Axley, 440. 

NOTICE TO PRODUCE PBPERS. 
Vide E v ~ ~ c i i c s ,  15. 

SOTICE TO A WHARFlXGER. 
Tlde LIEN. 

NUDUM BSCTUM. 
Vide CON~RACT,  8. 

KUNCUPATIVE WILL. 
A nuncupative will of property beyond two hund~ed dollars, witnessed at  

one time by one witness, and the same declaration made at  another timer 
witnessed by another witness, is not conformable to the statute requiring 
ing nuncupative wills to be proved by two witnesses, and cannot be es- 
tablished. TVestev v. T17ester, 95. 

ONUS PROBANDI. 
Vide SHERIFF, 4. LUNACY. 
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ORDER OF SALE. 
A deputy sheriff had a justice's execution in his hands, which he levied on 

certain articles of personal property, and upon the defendant's land ; some 
of these articles he sold and properly applied the proceeds; as to the rest, 
he returned, that they were not sold for the want of bidders, being claim- 
ed by different members of the defendant's family; the office of his prin- 
cipal having expired, as a deputy of the new sheriff, before the return clay 
of the execution, he made an endorsement on the execution, that thelevy 
was ''renewed," and returned it, with both eildorsements on it, to the 
County Court, where (on notice) an order of sale mas obtained; 3Ieki 
that such order was valid. Tysor v. Short, 279. 

ORDINARY CARE. 
Vide DILIGENCE. 

OVERSEER. 
Vide CONTRACT, 5.  

OVERSEER OF A ROAD. 
Vide EVIDENCE 12. 

PARTNERS. 
Vide EVIDENCE, 9 ;  NEGOTIABLE PAPER, 12, RELEASE; SET-OFF, 1. 

PARTY-PROTECTION OF. 
Vide EVIDEN~E, 8. 

PARTIES TO A SUIT. 
Vide PLEADIXG, 1. 

PARTITION. 
I11 a petition for a partition of land, in a court of law, where the defendant 

denies the tenancy in common by a plea of sole seizin in himselJ', tile pro- 
per course is for the court to try the question of title thus raiued, aud liot 
to force the plaintiff to resort to an action of ejectment for that purpose. 
P u ~ v i s  is. Wilson, 22. 

PAWN. 
E y  giving up the thing pawned to the pawnor, though for a special purpos~,  

the pawnee loses h ~ s  hen, as between himself and one that bought it iiorn 
the pawnor. Bodenhammer v. Newsom, 107. 

PAYMENT. 
Vide CONTRACT, 12. 

PENAL ACTION. 
Vide PLEADING 2 ; SHERIFF, 2, 3. 

PERSONAL PROPERTY. 
Turpentine run into boxes (cut into the trees] is personalproperty. Braad& 

is- illorrison, 16. 
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One who is possessed of land, though he has no title to it, is the true owner 
of turpentine produced by his labor and cultivation and run into boxes, 
and he can maintain trover for taking it from them. Ibid. 

PLEADING. 
1. An action of detinue cannot be maintained bybone of several tenants 

in common of a chattel, even though the defendant should fail to plead 
the non-joinder of the others in abatement, and the objection may be 
taken upon the general issue or by demurrer, or by motion in arrest of 
judgment. Gain v, Wright, 282. 

2. The penalty of $500 given by Rev. Code, ch. 105, sec. 17, may be sued 
for in the name of the person bri?ging the action alone, a d  he need not 
set out that any one else is to share the damages with him; as that is 
shown by the actitself. Maytin v. Xartin, 346. 

3. A husband can maintain an action ofejectment on a s~parate demise by 
himself, though he holds under a deed to himself and wife. Topping V. 
Sudler, 357. 

Vide MANDANUS, 1. 

POSSESSION-ADVERSE. 
Vide I~USBBND AND WIFE; LIMITBTIGNS, STATUTE OF 4, 6;  WARRANT. 

POWER. 
A power to sell land, conferred on an executor, by will, is a common-law 

authority. I t  is an appointment that opwates as a designation of the 
person to take under the will, and the purchaser is in under the wlll. 
No seisin is necessary to 3erve the power, and no adverse possession, 
short of seven years, under color of title, will stand in the way of its ex- 
ecution. Rodgers v. Wulluce, 181. 

Tide EXECUTOR> 2, 3. 

PRACTICE. 
An error in dismissing a suit for the supposed want of a prosecution bond, 

cannot, at a subsequent term, be taken advantage of by motion, but only 
by a writ of error. An-ozuood v. Greenwood, 414. 

Vide FORNICATION, &c. ; JUDGE'S CELRGE, 1 G  ; PARTITION ; PRODUCTION OF 

PAPERS ; SERVICE OF PROCESS. 

PRESUMPTION. 
The endorsement, by an obligee, of a payment, within ten years from the 

time of a note's falling due, is not evidence to rebut the presumption of 
payment, and the death of the obligee, shortly after making the entry, 
does not alter the case. WilZiums v. Alexander, 162. 

Vide SETTLEMENT. 

PRIVATE WAY. 
Vide ROAD. 

PROfL4TE. 
Vide REGISTRATION. 
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PRODUCTION OF PAPERS. 
1. This Cou~ t will not pass upon the prepriety of discharging a rule for the 

production of papers, under the 82d section of 31st chapter of Rev. Code, 
unless the facts are stated upon which the application is based. 

2. An affidavit produced to the Court below, is not a statement of the facts 
necessary to sustain such an application, but i t  is only evidence offered to 
enable the Court to ascertain the facts. iMarwell v. dhDowel1, 391. 

PROSECUTION BOND. 
Vide PRAOTICE. 

PROVOCATION. 
Vide HOXICIDE, 2. 

PUBLICATION OF A DEED. 
Vide WILL. 

READINESS AND ABILITY TO PAY. 
TTide CONTRACT, 2. 

RECITAL. 
Vide ESTOPPEL, 3. 

REGISTRATION. 
A deed of trust, executed in another State conveying land and other prop- 

erty situated in this State, which was acknowledged before a commis- 
sioner for this State resident in the other State, and which, on beingpre- 
sented to the clerk of the county court of the county where the property 
was situated, was adjudged by him to have been duly proved, and was 
ordered by him to be registered, which was also done, was Held to have 
been duly authenticated. Simmons v. Clzolson, 401. 

Vide DEED, 2. 

RELEASE. 
Where one, of tmo partners, who had entered into a contract to do a job 

of work according to specifications, executed an instrument, under seal, 
certifying that the contract was forfeited on their part, and that there had 
been a settlement and payment to him, of a certain sum as a "present," 
it was Held that such instrument amounted to a release, and took away 
the cause of action as to both partners. Gates v. Polloclc, 344. 

Tide EVIDENCE, 9. 

RENAISDER-LIMITATIONSIN. 
1. Where a testator devised land to his daughter and her children, she hav- 

ing children, at  the time of the making of the will, who survived the tes- 
tator, nothing appearing in the will to manifest a contrary intention, it 
was Held to be the intention of the testator, that the daughter and her 
children sllould take a joint estate in fee. Moore v. Leach, 88. 
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2. A bequest of a fund to A and B and their bz~ful ly  begotten heirs, there 
being nothing in the will to control the technical meaning of the words, 
gives it to then absolutely, to the exclusion of a child of B. TVorrell v. 
Vinson, 91. 

3. Where a bequest was made to a trustee, in trust for A and B and their 
L'lawf~lly begotten heirs," the trust being an executed one, is subject to 
to the same construction as if the bequest had been of the legal estate. 
lb id .  

4. A limitation as follows: "But should my wife die without heirs of her 
body, then at her decease, the whole of the property to go to the use and 
benefit of my daughter," was Held to be good as to the remainder; for 
that the restriction to the time of the wife's decease prevented the limi- 
tation over from being too remote. Baker v. Pender, 351. 

5. -4 limitation over, upon the contingency, that the first taker LLshall die 
under age, or without leaving children," fails, if the first tsker arrives at 
full age, although he may afterwards dic without leaving children. Black 
v. &fcC4ulay, 376. 

G .  A limitation over of property, in this State, after an indefinite failure of 
issue, by a will made in another State, is too remote; as thecomnlonlaw 
is presumed to prevail in such State. Ibid. 

REMOVAL OF A CAUSE. 
Vide INDICTMENT, 2. 

RENUNCIATION. 
Vlde EXECUTOR, 1. 

RESERVATION. 
A grant or gift of chattels by deed, with a reservation of a life-estate to the 

grantor, or donor, will pass nothing. Lance v. Lance, 413. 
Vide EASEMENT. 

RETURN-FALSE. BY A SHERIFF. 
Vide SHERIFF, 1, 2, 3. 

REVOCATION. 
Vide WILL, 

ROAD. 
Where it was shown that a road had been opened by the award of a church, 

upon a controversy between two of its members, for whlch the applicant 
for the road was to pay the owner of the land a price in money, and that 
such applicant had used the said road, as of right, for more than twenty 
years, it was Held that it wasprinaa facie but a private road, and that a 
long and general usage of it by the public, in the absence of any evidence 
of a proceeding in Court to lay it out, or appoint overseers on it, was not 
sufficient to give it the character of a public road. Davis v. Ramsey, 236 
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ROBBERY. 
Vide HIGHWAY ROBBERY. 

SATISFACTION. 
Vide CONTRACT 12. 

SCIENTER. 
1. Iu  an action for a deceit in the sale of a chattel, tlie defendant may up- 

on the question as to his knowledge of unsoundness, give in evidence 
what was told him by the person from whom he purchased it. Hinsoq 
v. Ifing, 393. 

2. Where a ~vitness could not say whether a conversation, as to the un- 
soundness of an animal sold, took place before or after the sale, it was 
Held that the Judge, on the trial, gave proper instluction in telling the 
jury that upon the question of the scienter, the evidence amounted to 
nothing. Ibid. 

SEAL AFFIXED B Y  AN AGENT. 
Where the agent of a corporation signed his name to an obligation to pay 

money, with his private seal affixccl, it was Ileld, that although the In- 
strunlent did not become the covenant of the corporation, yet it was ev- 
idence of a con$rucb, on proof of theagency. Osborne v. The High Slloals 
Company, 177. 

SECONDARY EVIDESCE. 
Vide EVIDENCE, 15. 

SETTLEMENT. 
A settlement of accounts between parties is presumed to have talien in all 

matters of charge and discharge, then due, on both sldes. Kennedy v. 
Vzl l iamson,  284. 

SET-OFF. 
1. Where one partner executed a bond in the uame of the firm, under seal, 

for a debt due by the firm, in an action by the obligee on such bond, a 
debt due by the obligee to the firm is a good set ofJ notwithstanding the 
plaintiff is allowed to enter a nol. pros. as to one of the firm, and proved 
that on the partner retained as defendant, signed the instr~~ment.  Sellers 
v. Streater, 261. 

2. A, held a note on C, which was assigned after it was due, on which the 
assignee sued C, it was Held that a note, which C held upon A, with an- 
other obligor B, was a good set-oE. TIIzwdle v. Hunne~,  360. 

SERVICE OF PROCESS. 
The service of process authorised to be made on a director of a corporation 

under the 24th sec. of 26th ch. of the Revised Code, as applied to t h l  
Eank of Cape Fear, means one of the eleven pri~icipal directors, annual- 
ly elected by the stockholders, and not a director appointed by the nu- 
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thorities of the bank for its branches or agencies. Webb v. Bank @f Cape 
Fear, 288. 

I 
SHERIFF'S SALE. 
Where a bidder for land at a sheriff's sde, failed to pay the money bid, which 

fact was returned upon the the execution, and a new process issued to sell 
the land, under which it was sold for a less priee than was bid at the former 
sale, it was Held that the sher8 wasnot entitled to recover the difference 
between the sum bid at the former sale, and that for which it sold at the 
second sale. Crier v. Yonf, 371. 

Vide ORDER OF SALE. 

SHERIFF. 
1. Where a sheriff returns upon a j. fa., two credits for money ~eceived 

thereon, at different times, and, suppressing a third credit, returns not 
satisfied, it was Weld  hat such return was false, and subjected hnn to the 
penalty of $600, under Rev. Gode, dl. 105, sec. 17. Nartin v. dfartin, 346. 

2. The penalty given by the 105th chapter, 17th section of the Revised 
Code, for making a false return of process, applies to process in civil cases 
only, and not lo that in criminal proceedings. Martin v. Mariin, 349. 

3. The return of "not to be found" on a capias, is not true, because of the 
defendant's being out of the State at the time the return is made, if the 
officer had an opportunity of making the arrest previously, while the  
process was in his hands. B i d .  

4. Where a sheriff is shown to be guilty of negligence in failing to serve a 
writ, the onus of proving that the defendant, in the writ, was insolven$ 
devolves on him Murphy v. fioutman, 379. 

SLAVES. 
Vide DEED. 

SLAVES-SELLING SPIRITS TO, 
Vide INDICTMENT, 5. 

SUBMISSION TO AN AWARD, 
Vide AMENDMENT, 5. 

SUBSCRIPTION. 
Vide CONTRACT, 12. 

SUNDAYS. 
Vide INSOLVENT DEBTOR, 3. 

SUPREME COURT. 
Vide WRIT OF ERROR. 

SURRENDER. 
Vide INSOLVENT DEBTORS, 2, 

TENANCY I N  COMMON OF A CHATTEL 
Vide PLEADING, 1. 
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TENDER. 
Vide CONTRACT, 2, 4 ; Vide DEED, 3. 

TENANCY. 
Vide LIMITATIONS, STA?XTE OF 6; NOTICE TO QUIT. 

TITLE. 
Vide E J E C T M ~ ~ N T .  

TIME OF DELIVERY. 
Vide CONTRACT, 3, 4, 13. 

TIME I N  WHICH TO EXECUTE A CA. SA. 
Vide INSOLVENT DEBTORS. 

TIME-PRESUMPTION FROM. 
Vide PRESUNPTION. 

TOLL DISHES. 
1. A bill of i~dictment under 71 ch., 7 sec., of Rev. Code, where it is charg- 

ed that a mill-owner " did keep in his mill a false toll-dish, for the purpose 
of exacting more toll than by law he ofright ought ought to do," and that 
l L  by means of said false toll-dish, he exacted unlawful toll," against the stat- 
ute, kc., it was Held, that these allegations were sufficiently supported by 
proving that the mill-owner kept a measure containing one-seventh, and 
another one-sixth of a half bushel, with which he openly took toll of all 
customers. State v. Pewy, 252. 

2. Held. That the words false tolkdis7~, as used in the statute, mean a toll- 
dish mea~uring more than one-eighth of a bushel. Ibid. 

3. Held. That it mas not necessary to aver the capacity of the toll-dish 
charged to be a false one. Ibid. 

4. EieZd furtner, That it ought to be averred in the bill, that the mill was 
one used for grinding ~vheat and corn; but when it was charged that it 
was a mill where a false toll-dish was used .to exact more toll than mas 
lawful, contrary to the statute, it does appear with sufficient certainty, 
that it was a mill for grinding corn and wheat. Bid. 

6. An indictment under the statute, Rev. Code, chapter 71, section 7, against 
a mill owner for keeping a false toll-dish, is not sustained by proof that 
he took one-sixth part of each half hoshel of corn with a half gallon toll- 
dish, (that being the true measure of the toll-dish under the act.) State 
v. Nikon, 257. 

TRESPASS. 
Vide ESTOPPEL, 6. 

TRIAL-CONDUCT OF. 
Counsel, in the conduct of a suit, have no right to read a statement of facts 

contained in the report of a former trial of the same case in the Supreme 
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Court, for the purpose of contrasting such statement with the statement 
of the witnesses in the trial pending. State v. Whit, 224. 

TROVEB 
Where A gave a license to B to get timber on his land, which was to be 

hauled to a given place, and there inspected, but not to be removed till 
paid for, Held, that trover could be maintained against one who removed, 
and appropriated, against A's will, timber deposited according to the 
terms of the contract. Creach v. JlcRae, 122. 

Vide PERSONAL PROPERTY. 

USAGE. 
Vide ROAD. 

UNSOUNDNESS. 
Vide EVIDENCE, 5 ; SCIENTER; WARRANTY OF SOUNDNESS 

VBGUENESS IN AN INDICTMENT, 
Vide INDICTMENT, 6. 

VERDICT. 
Vide JUDGE'S CHARGE, 8. 

WARRANTY OF SOUNDNESS. 
1. A warranty that a slave ' I  is sounC! in mind and health" is not broken by 

the existence of a contraction of the little finger of each hand, though it di- 
minished the usefulness and value of the slave. HavreZl v. Norvill, 29. 

2. A diseased liver, accompanied with dropsical symptoms, and a swollen 
abdomen existing at the time of sale, which impaired the value of a slave, 
whether ic7~ronic or temporary, amount to a breach of a warranty of 
soundness. iWcLean v. Wudclill, 137. 

WBRR-4NT. 
1. A warrant against a Rail Road Company "for the non-payment of a 

certain sum 'L due by damage sustained," the~e  being nothing in any 
other part of proceedings to make it more certain, is fatally defective.- 
P'nggoner v. RuiZ Road, 367. 

2. Whether service of process on a mere station agenL on the North Caro- 
lina Rail Road is good ; Quere ? Ibid. 

WHARFlNGER. 
Vide LIEX. 

ITILL-CONSTRUCTION OF. 
1. In the construction of doubtful language in a will, that interpretation 

which gives a cocsistent meaning to all the terms employed in the instrn- 
ment, willbe preferred to one which works an inconsistency and leaves 
part of the language unemployed or unmeaning; especially where the 
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proposed construction is strictly according to the rules of grammar.' Mc- 
Eachin V. McRae, 19 

2. A transposit~on of the sentences of a will is allowed by the rules of con- 
struction, when necessary to express the intentic11 of the testator. Bn- 
Eer v. Pender, 351. 

WILL-REVOCATION OF. 
After a will had been formally executed, one of the s~tbscribing witnesses, 

upon his own motion, but w ~ t h  the consent of the decedent., took it and 
kept it to submit to the examination of counsel, and did not return it, nor 
have any discourse with the testator afterwar& it was Held that the act 
of publication was complete, and that it could only be revoked by one 
of the modes prescr~bed bg the statute la re ZoZZico$erls T'C'ill, 309. 

wITNESS-PROTEGTIOP;rlOF. 
One charged with a crime, who turns State's witness against his associates, 

under an assurance that his discIosures are not to be used against him, 
may be cross-examined as to what he told counsel about the oEcnse, 
while he was himse!f charged. Stale v. Condry, 418. 

Vide JUDGE'S CEAR~E, 9. 

WITNESS-COMPETENCY OF. 
Vide EVIDENCE, 1.6, 14; NUNCUPATIVE WILL. 

WRIT OF ERROR. 
The Supreme Court has no power to issue a writ of error. Smith v. Merrit 

213. 
Vide PRACTICE. 

WOODS-FIRING OF THE. 
1. An old ficld which had been turned out without fencing around it, and 

which had grown up in broom sedge and pine bushes, surrounded by 
forest land, is "woods," within the meaning of the act, Eev. C d e ,  chap 
16, sec. 1 ; a:~d one sctting fire to such old field, is liable to the penalty 
imposed by that act. Hall Q. Crnnford, 3. 

3. Rhere slaves working in a new ground, set fire to a log-heap, in very 
dry weather, within five yards of a fence, a dead pine-tree and dry trash 
being between the log-pile and the fen~e, by which fire was communi- 
cated to timber and a house on the adjoining tract, altho~lgl: it was calm 
in the morning when the fire was set out, it was Ifeld to be negligence, 
for which the master of such slaves was liable. Burrel: ri. Aeernen, 78 


