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C A S E S  A T  LAMT 

ARGUED AND DETERMINED 

IN THE 

~ SUPREME COURT O F  N O R T H  C A R O L I N A ,  
I AT RALEIGH. 

DECEMBER TERM, 1856. 

JOHX FREEMAN us. ROBERT M. BRIDGER. 

Timber f~rnished to an infant to enable him to build a dwelling on his laad, 
is not a necessayg. 

An infant, who has a guardian, cannot contract for necessaries. 

Trrrs was an action of ASSUAIPSIT, commenced by attachment, 
and tried before SAUNDERS, Judge, at  the Fall Term, 1556, of 
Bertie Superior Court. 

T l ~ e  defendant pleaded " general issue and infancy ;" to 
the latter plea, tlie plaintiff replied that part of the articles 
furnished were necessaries. 

The action was brought for the price of timber f~~rnishecl 
by the plaintiff to the defendant for the building of a house, 
and for other articles. The defendant was an infant at the time 
those articles were furnished, and lived with his mother. IZe 
had at  that time a guakdian, who took no control over him 
or his property. Before these articles were f ~ ~ m i s h e d  to him 
lie had married and had a child, and tlie house, for the build- 
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Freeman v. Bridger. 

ing of which the timber was bought, was for the residence of 
himself and his family, and he was residing in i t  at the time 
of the trial. I t  was conceded at the trial, that the articles 
charged, to the amount of fourteen dollars, were necessaries 
suitable to the condition in life of the defendant, and that the 
value of the timber delivered was $55. I t  was proved that he 
owned no other house, and that the one built was suitable to 
his estate and station in society, and such a one as is usually 
occupied by prudent and economical young men just setting 
out in life with estates like that of the defendant. 

His Honor charged the jury, that the defendant was bonnd 
to pay for the timber in question. For which the defendant 
excepted. 

Verdict and judgment for the plaintiff. Appeal by the de- 
fendant. 

Khstoa, Jr., for the plaintiff. 
No counsel for the defendant. 

PEARSON, J. An infant is presumed not to have sufficient 
discretion to enable him to transact bnsiness and make con- 
tracts. So, the general rule is, that the contract of an infant 
is not binding on him. The exception is, that an infant is 
hound to pay for goods sold and deliverecl to him, proviclecl 
they are necessary for his support. This is put on the ground, 
that unless an infant can get credit for " necessaries" " he may 
starvc" ; or as it is expressed in some of the cases, " an infant 
 nus st live, as well as a man, therefore, the law gives a rea- 
sonalde price to those ~vho furnish him with necessaries ad 
victzcm et vestittm, i. e. for victuals and clothes." LORD COKE 
says, Co. Lit. 172, a, " I t  is agreed by all the books, that an 
infant may bind himself to pay for his necessary meat, drink, 
apparel, physic and such other necessaries." These last words 
embrace boarding; for shelter is as necessary as food and 
clothing. They have also been extended so as to embrace 
schooling, and nursing (as well as physic) while sick. In  re- 
gard to the quality of the clothes and the kind of food, &c., a 
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restriction is added, tlmt i t  must appear that the articles were 
suitable to the infants degree and estate. 

This is familiar learning, but in making the application, i t  
is proper to bear in mind the principle upon which the excep- 
tion is made. His Honor was of opinion that a contract for 
fifty-five dollars worth of timber, for the purpose of bnilding 
a house, made by the defendant while an infant living with 
his mother, fell within the exception, inasmuch as the timber 
was used for building a house on the infant's land " suitable 
to his estate and station in society," and " such 8s are usually 
occ~zpied by prudent economical young men just setting out 
in life with estates like the defendant's"; i t  also appearing 
that he had married, and was living in the house with his 
wife and child at  the time of the trial. 

W e  agree, that if an infant marries, the principle of the ex- 
ception extends to his wife and child. They are to be fur- 
nished with necessary food and clothing ; for there is no more 
reason why they should "starve" than the infant himself; 
but in regard to the timber. and the necessity for building a 
honse, we differ with his Honor. 

The plaintiff's counsel was unable to cite any authority, or 
even a dictum, in support of his Honor's opinion, and i t  is 
manifestly against the reason of the thing. If the infant is 
bonnd to pay for the trmber, he m ~ ~ s t  pay for the nails, glass, 
&c., the wages of the workman; in other words, for the whole 
house ; and if this be so, on the gronncl that i t  is necessary for 
him to have a house to live in, i t  follows that he must pay for 
a horse, a wagon, a plough, &c.; because such things are 
necessary to enable him to cultivate his land; then moulcl 
follow a few cattle and hogs; so, the result wo~~lcl be to 
make the exception broader than the general rule, and take 
from infants that protection which the lam considers the)- 
stand in need of, by reason of their want of discretion. 

There is another fact set forth in the case mrhich malies the 
decision erroneous, not only in respect to the timber, h ~ l t  in 
respect to, the fourteen dollars worth of articles admitted to 
be necessaries, if the defendant's counsel had insisted upon 
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the objection as to them: The defendant, at the time the 
articles mere contracted for, had n guardian. 

While an infant lives with a parent, he cannot bind himself 
eren for necessaries, unless it be prowd that the parent m7as 
unable or unrvilling to f ~ ~ r n i s h  the child with such clothes, &c., 
aa the parent considers necessary, ' b  for no man shall take upon 
himself to dictate to a parent what clothing the child shall 
wear, at vhat  time they shall be purchased, or of mhorn." 
3c&dricZga v. Pickcriny, 2 Elaclistol~e's Eep.  1825. 

b *  Gtlardians foor infants are presuinecl to f~lnlish all neces- 
saries, and a stranger vho furnislm board, or any tlling else, 
ninst, except under pcculiar circnn~stailces, take care to con- 
tract with the gaarclia~l." State r. Cook, 12 Ire. Xep. G P  ; 
14usscy v. Boznzdt/w, 13usb. Ecp. 110 ; I I y i ~ n n  v. Cilia, 3 
Jones' Rep. 111 ; 12ichatdson T. Shvng, 13 Ire. IZcp. 106 ; 
Dowaey v. Bullock, 7 Ire. Eq. Rep. 102. These cases settle 
tlie rnle, that where there is tt guardian, the replication :' for 
necessaries" does not avoid the plea of " infhncy"; because 
the fact of there being a gnardian, whose duty i t  is to ft~niish 
,211 necessaries for the support of the ward, shows that it was 
llot necessary for the infant to contract. To a l l o ~  Ililn to do 
so, ~vould defeat tlie provision which forbids gaardians to es- 
teed the income of their warcls, and in fact, ~ o u l c l  put the 
\yard bejond the control of his gnardian. It is stated in this 
case that the guardian assumed no control over the defencl- 
ant. That does not prove that it mas not his duty to do so. 
But if an infant may contract for timber, build honses, and 
,chock his farm with horses, cattle, k c . ,  i t  is idle to talk about 
the control of his guardian. The fate of this defendant (for 
we see from therecord, that this action was cominelicecl against 
Ilim by attachment, as an absconcliag debtor,) proves the wis- 
dom of the law and the need infants h a w  of its protection. 
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STA4TE vs. RACHEL FREEXAX. 

IVl~ere evidence of facts not pertinent to the issue, was admitted, upon the 
assurance of the prosecnting officer, that he would introduce other facts and 
circumstances to connect the prisoner with the facts deposed to, and no such 
connecting facts were proclucecl, it was error in the Court to leaoc such 
eviclence to be considered by the jury. 

~ D I C T ~ N T  for ARSON, tried before his Honor, Judge DICK, 
at  the Fall Term, 1S56, of C~miberlancl Sngerior Court. 

This case is s~zfficiently stated in the opinion of the Conrt. 

Bcciley, (Attorney Genercd) for the State. 
Durp.n, for the defendant. 

Nssrr, 6. J. The prisoner is entitled to have her case snb- 
mitted to another jury. The indictment is for bnming the 
dwelling-house of Abraham Whitfield. She is a free wornan 
of color, and the indented servant of Nr.  Whitfield. The case 
is silent as to any direct evidence of the prisoner's guilt. To 
show that she was guilty, the prosecuting officer offered to 
prove that two previous attempts had been made to bum the 
same house ; one about tho miclclle of Jan~iary  prececling the 
actual burning, and the other, on the night of the 24th of Feb- 
ruary, the day previous thereto. The introclnction of this ev- 
idence mas objected to hy the counsel of the prisoner. The 
prosecuting officer then stated that "he  expected to p r o ~ e  
facts and circumstances, tending to sho~v, that the prisoner 
mas the person who made the attempts each time." Irpon 
this statement tlie evidence was aclrnitteil. Stript of the pro- 
mise made by the State, to connect the prisoner with the st- 
tempts, there can be no clonbt that the proof of thein was in- 
admissible. * See Bottoms v. &?at, 3 Jones' Rep. 154. In- 
deed, the connecting facts weye the sole grounds upon which 
his EIonor would have admitted the proof of the attempts. 
They were in the nature of a condition precedent. V h a t  are 
the facts upon which the State relied to connect the prisoner 
with them ? Simply, that she was a servant in the family at  
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the time the attempt was made. TITe are considering the case 
as i t  appears before 11s. Mrs. Whitfield, the wife of Dilr. Whit- 
field, stated that the prisoner was employed by her as a house 
servant, and that there was another servant girl by the name 
of Larinia, whose duty it was to make ~xp the bed in her room, 
and to s;x7eep out the honse, arid after that was done, it r a s  
t l ~ c  duty of the prisoner to dust the furnitt~re in the room, c h .  

hbont 10 o'clock, on the inorning of the clay mlien the first 
ntlelnpt was made, wllicll was abont the middle of Jannary, 
d d e  sitting in the usual sitting-room on the first floor, her 
bed-room being in the second story, she smelt something bum- 
ing, and upon going into the passage, she fonnd smoke issu- 
ing from the ul)per story and coming down the stairway. T1:e 
prisoner was tlien standing on the piazza, near the door, a d  
npl-'arently looking np the street. She then desc14xs where 
she found the fire. What was there in this statenlent to connect 
the prisoner with the attempt ? rC'othing but the siniple fact, 
that she was a member of the family, and not the only one of 
the servants who had access to the room. Certainly, there 
was not niore to connect her than to connect Lavinia with it. 

Let us see if there is any thing in the case connecting the 
prisoner with the second attempt, made on the 21th of Feb- 
rnaq-. Thesame witness states that she arid her husband 
were in the sitting-room, the prisoner also being there; slie 
was sent into the back yard for some purpose, and on re- 
turning into the house, said she llacl seen a rnan in the yard. 
After a short time, the prisoner asked her and her husbancl if 
they did not smell smoke. She and her husband went imine- 
diately into the yard, the prisoner following ; when they got 
out, they snielt soinetliing burning, but saw no fire. After 
looking about for some time, the prisoner remarked that i t  
could not be in aunt Bella's rooni, for she had locked her door 
in the niorning and gone away, and had not returned. Her 
rnaster remarked, lie thought i t  was in Bella's room, and start- 
ed to go there, when the prisoner ran by hiin to the room, 
pulled open a n-inclow, and inmediately esclaimecl, "here is 
the fire." 
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W e  would again ask, wliat is there in this statement to show 
ally complicity of the prisoner in this second attempt P She 
-rent into the back yard at the command of her master; is 
the first to draw the attention of her master ancl mistress to 
tile emell of fire ; the first to nieiition Bella's room, and the 
firat to cliscover the fire while they were looking for i t  in n i n .  

In admitting the evidence of these previous attempts, under 
tlie circlmstaaces, his IIonor acted rightly, but the State clicl 
not redeem its pleclge, and the evidence ought to have been 
~~-i thdrawn by the Cowt from the attention of the jnry-cer- 
tainly as to one of the attempts, if not as to both. On the 
central-j-, by suffering the jury to consider it, his IIonor aclcled 
to it the weight of his antllority, and thereby snffered thern to 
be niiJecl by sncll irrelevant testimony. For this error, we 
tilink the prisoner is entitled to have her case submitted to 
another jury. 

PER CUEIAI~. Judgment reversed. 

STATE vs. I-IENRY BURK. 

To constitute the offence of harboring a runali-ay xlarc, it is not necessary 
that, at the time of first receiving the dare, the clefendant coucei~~ed the 
purpose of fraudulently harboring, if his acts afterwards plainly evinced 
such a purpose. 

TIITS was an INDICTMENT for harboring a runaway slave, tried 
before liis Honor, Jnclge I~AILEP, at the Fall Term, 1856, of 
Chowan Snperior Court. 

On tlie trial below, it was in evidence, that the slave in 
question had run away from liis niaster's service on Satnrday, 
and that on Monday, Mr. Small, the owner, proceeded, after 
night, to the house of the defendant, and knocked several 
times without any response ; that he then threatened to break 
the door, when the defendant got up from his bed and opened 
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1 it. H e  asked the defendant, who were there; to which 
he aiism-ered, no one but himself, his wife and her sister. On 
this, the witness searchecl the honse and found his slave nn- 
cler the clefendant's bed. IIe  asked hiin why he had his boy 
harbored, when lie knew he was rnilaxiy ; he answerecl that 
tlie boy had come to liim that night, and asked him to let hini 
stay there till morning, when he was going to give hinlself 
UP to his master. There was no other inaterial e~idence.  

IIis I'ionor charged the jury, that to convict the prisollcr 
upon the count for harboring, it must be proved, to their eat- 
isfaction, that the slave was rnnamax, and that the defendant 
knew it a t  the time of the alleged harboring. 

The defendant's counsel requested tile Conrt to instruct 
thein further, that if the defendant, mlien he admitted the 
slave to his house for tlie night, beliel-ed that he intended to 
return to his master i11 the morning, i t  was not a fraudulent 
harboring under the statute. 

This instruction the Court refused to give ; whereupon the 
defendant excepted. 

Verdict and judgment for the State. Appeal. 

Bailey, (Atlowzey Genercd) for the State. 
Ileatlz, for the defendant. 

BATTLE. J. The charge gi7-en by his IIonor, to the j y - ,  
as to the testimony necessarg- to be sllomii to prm-e the 
defenclant's guilt was correct, and we do not understand that 
any objection is made to it. It assumes the propriety of the 
construction of the statute in relation to the harboring of rnna- 
way slaves, (1Zev. Code ch. 34, see. 81,) which was adopted 
1)y tlie Conrt in Dark  v. JIursh, 2 Car. L. Repos. 249, and 
followed in Thomas v. AZeenncler, 2 Dev. and Bat. Rep. 385. 
Gut tlie counsel for the defendant contends that his EIonor 
ought to have instructed the jury, that if the defendant, at the 
time when the slave came to his house, believed that he intended 
to return to his master tile next nioming, he was not guilty of 
the offence of harboring him. Such an instruction wonlcl 
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llave withdrawn from the consideration of the j u q ~  the effect 
of the testimony as to the defendant's conduct at the time 
when the inaster came to search his house. The defendant 
may not have intended at first any fraudnlent concealment of 
the slave, and yet have afterwards changed his mind. The 
instruction prayed seems to imply that there could not have 
been any such change of purpose, and in that respect it would 
have been erroneous, and was, therefore, properly refused. 
The testimony,.if believed, was suEcient to jnstify the jury 
in finding that the defendant did fraudulently conceal the 
slave from his master, for a short time at least, ancl that m s  
enongh to establish his guilt. 

PER CURIAM. Judgment affinnecl. 

STATE cs. HENRY A. BOND. 

-I person cannot be convicted under the 31 cli. see. 00 of the Re\-ised Codc, 
innking a principal liable for the act  of liis agent, foi an act clone between 
the   as sing of the Revised Code and the time of its going into operation. 

ISDICTMEXT for nnlawfnlly tracllng with a slave, tried before 
BAILEY, Judge, at the last Superior Court of C h o ~ a a .  

The jury below found the follom-ing special verdict : " That a 
slave, on the 10th day of October, 8. D. 1855, in  the night time, 
about the hour of 8 o'clock, went to the shop of the defendant, 
where spirituous liquors, as well as other goods, were sold, ancl 
received from the llands of a slave, belonging to the defend- 
ant, a sinall tin bucket, containing one quart of whiskey, 
which he brought out of the store, ancl that the defendant mas 
not present at the time : that the defendant's slave above men- 
tioned had authority to weigh, measure and deliver, goods 
sold in the store to customers other than slaves, but not to re- 
ceive payment." Upon this special verdict, the Court pro- 
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nounced judgment in favor of the defendant, from ~ A i c h  the 
solicitor for the State appealed. 

Bailey, (Attorney Genera0 for the State. 
Benth, for the defendant. 

EATTLE, J. The defendant was indicted for selling spiritn- 
nus liquor to a slave contrary to the statute in such case made 
and provided. The alleged offense was fonnd to have been 
committed on the 10th day of October, 1855, at a time when 
the testimony, which the State mas able to produce, was not 
sufficient, in law, to justify a conviction. The 90th section of 
the 34th chapter of the Revised Code, which Tvas enacted at 
the session of the General Assembly held in 1854, but was not 
to go into operation until the first day of Jan~lary, 1856, pro- 
vides as follom: "Every species of unlawful trading with a 
slave, which is forbidden by this chapter, shall, when done by 
the agent or manager of another in the course of the busi- 
ness in which he is employed, be deemed to have been 
done by the consent and command of his principal or employ- 
er, unless the contrary be proved," &c. Upon the finding of 
the facts set forth in the special verdict, the Attorney General 
contends that by the effect given to the evidence by this sec- 
tion, the guilt of the defendant is clearly established, while i t  
is insisted for the defendant tE zt, as to him, the enactment is 
an ex post facto law, and therefore void, both by the 24th 
section of our Bill of Rights, and by 10th section of the 1st 
Article of the Constitution of the United States. We are en- 
tirely satisfied that the objection taken by the defendant's 
counsel is valid, and that if the section of the 34th chapter of 
the Revised Code to which we have referred, were intended 
to operate upon cases like the present, (which may well he 
doubted,) i t  is an ex post facto law within the meaning of 
the Constitution. What such a law is, we are not left now to 
ascertain. In the early case of Calder v. BUZZ, 3 Dallas 386, 
(1 Curtis 269,) before the Supreme Court of the United States, 
Mr. JUSTICE CHASE defined an ex: post facto law, within the 
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view of the Constitution, to be as follows : '( 1st. Every law 
that makes an action done before the passing of the lax ,  and 
which was innocent when done, criminal, and punishes such 
action. 2nd. Every law that aggravates a crime, or makes 
i t  greater than it was before it was committed. 3rd. Every 
larv that changes the punishment, and inflicts a greater pun- 
isllinent than the lam annexed to the crime when committed. 
4th. Every law that alters the legal rules of eviclence, and re- 
ceives less, or diiierent testimony than the lam reqnirecl at the 
time of the commission of the offence, in order to convict the 
offender." The prohibitory clanse of the Cunstitution of the 
Cnitecl States, of which this vas  an exposition, is in these 
~rords  : " K O  bill of attaiiider or eg post fclcto law sllall be 
passed : Art. 1, see. 9, clause 3. This prohibition applied 
to Congress, ancl in tlie first cl:lnse of the nest succeeding sec- 
tion, (10) a similar one was applied to each State. Before the 
adoption of the Federal Constitution, the 24th section of our 
Bill of Rights had declared, " that retrospective lams punishing 
facts committed before the existence of snch laws, and by them 
only declared criminal, are oppressive, unjust and inconlpati- 
ble with liberty, wherefore, no ex post facfo law ought to be 
made." Tlle definition giren by Judge CHASE of an ex post 
,fc~cto law within the pnrview of the Constitution of the United 
States, has been adopted by the most eminent jurists and m i -  
ters on American Law. 1 Kent's Conmlentaries 409 ; 3 Story's 
Com. on the Constitution 212. I t  s e e m  to hare been sanc- 
tioned by this Court as equally applicable to the term as used 
in our Bill of Rights ; Dickinson v. Diekinson, 3 hfurp. Rep. 
327. The propriety of the first three parts of the definition is 
so obvious, that no intelligent mind can be found to dispute 
it. A very little reflection will satisfy the cnnclicl enquirer, 
that the fourth part is within the spirit, if not so manifestly 
m-ithin the letter, of the prohibitory clanse in question. In  a 
judicial enqniry, no allegation can he taken as a fact, unless 
i t  he admitted or provecl. Unproved, it is the same as if i t  clicl 
not exist. Hence the maxim cle rton upprentibus et cle non 
existenti6us endm est mfio. If, then, a person be charged with 
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the commission of an act which can be proved by testimony 
only of a particular kind or grade, and afterwards a lam is 
passed for the purpose of admitting less testimony, with the 
view to nlake a conviction more easy, snrely the alleged of- 
fender will be just as liable to be unjustly punished, as he 
wonld be under either of the other meanings of an ex post 
fact0 lam. The case of treason, in which two witnesses to the 
same overt act, or cnnfession in open Court, are necessary to 
a conviction, may afford an instructive exanlple of horn mnch 
a person, obnoxious to government, wonld be exposed to op- 
pression, if' a subsequent law could dispense ~ ~ i t h  one witness 
or a confession in open Court. Such laws 75-ere sometinlev 
passed in the Xother Country, prior to our Revolution, and 
we have strong reasons for believing that they were in the 
conteniplation of those patriots arid statesmen, who, in mnch 
wisdom, framed our State and Federal Constitutions. 3ve 
are satisfied then, that a law which alters the legal rules of 
evidence, and receives less, or different testimony than the lam 
required at the time of the commission of the offense, in order 
to convict the offender, is an ex post ,~%cto law, within the 
prohibition of the Constitution. It does not follow by any 
means, that a law which merely changed the mode of proceeding, 
woulcl be liable to the same objection. The Legislature may 
lawfully change the re rned~,  but cannot, by any subsecloent 
act, interfere with the offense, so as put in greater peril the 
alleged offender. The jnclgrncut in favor of the defendant. 
upon the special verdict, TYas right, and niust be affirmed. 

PER CCRIAX Judgment affirmed. 

M.ARTIX STETEXSOX 2,s. SdMKEL I. SIMMOSS. 

A stockholder in a bank is not a competent witness to establish a debt clue 
to the bank. 
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THIS was an action of ASSUMPSIT to recover n debt due to 
the Bank of Washington, tried before his Honor, Judge MAN- 
LY, a t  the Fall Tern?, 1856, of Beaufort Superior Court. 

The plaintiff is the cashier of the bank of VTashington. All 
notes of this bank are made payable to the cashier, and the 
note, out of which this debt grew, was thus made payable. 
I t  was executed by one Sutton, and means had been put into 
defendant's hands to pay tile debt at its maturity. And it lvas 
alleged ip the d'eclaration, that notice had been given to the 
defendant that he was held liable, anb that he agreed to pay. 

The only question in the case was, whether one IIoyt, who 
was president of the bank, and also a stockholder in the 
same, was competent, as a witness, to prove the debt. His 
Honor admitted tile evidence, subject to the opinion of the 
Court thereafter to be given. 9 verdict was talcen for plain- 
tiff, with an agreement, that if tlie opinion of the Court should 
1)e against tlie plaintiff, he would submit to a nonsuit. 

On considering the question reserved, his Honor was of 
opinion adverse to the plaintiff, Tho thereupon took a nonsuit 
and appealed. 

Shaw, for the plaintiff. 
Bod7nun, for the defendant. 

Nasrr, C. J. I n  this case there is no error. The witness 
Hogt was incompetent to testify in favor of the plaintiff. The 
action, though in the name of Stevenson, is, in fact, the action 
of the Bank of Washington, of which he is the cashier. Notes 
discounted in bank are made payable, not to the bank as a 
corpo~ation, but to their cashier; the object being to remove 
all difficulty as to venue in suing on them. Of the bank of 
Washington Mr. Hoyt was a corporator. I t  is the colninon 
learning in questions touching the competency of witnesses, 
that one who is interested in the subject-matter in dispute, is 
incompetent to sustain his interest. And it is a general rule, 
if the effect of a witness's testimony will be to create or in- 
crease a fund, in which he is, or may be, entitled to share, he 
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is not competent. Hudson v. Revitt, 5 Bing. 368 ; Owens v. 
Collinson, 3 Gill. and John. 25, and the numerous cases 
brought together by Cowan and Hill's notes-note 108, page 
116, part 1st. IXere, the effect of Mr. Hoyt's testimony was 
directly to increase the funds of the bank of Washington, by 
the amount sought to be recovered by his testimony. H e  was 
then increasing a fund in which he was entitled to participate. 

To this proposition i t  is replied, that a corporator ex neces- 
aitate must be admitted,.or the bank would often be defraucl- 
ed of its rights. 

General laws are made for the community at large, and not 
for particular individuals or bodies of men, and they are not 
to be turned aside to suit any private interests. 

The common lam has established on this subject, a wide 
difference between a public and a private corporation. Of 
the former, are towns, counties, villages and others, formed 
for municipal purposes. The State itself is a municipal cor- 
poration. The individuals constituting such corporations, 
have always been admitted as ~~ i tnes ses  for the corporation, 
(the witnesses having no individual interest and from abso- 
lute necessity). Refuse to admit them, and the wheels of gov- 
ernment must stop. The State could collect no debt due to 
i t  where the debtor refused to pay ;  for the same interest 
which sets aside the witness, would disquali'fy him as a 
jm.or ; for every citizen is a corporator. The doctrine is 
summed up by the Supreme Court of Ohio, in The .Zetiioc7id 
Episcopcd Church of Cincinnati v. Food, 5 &uii. 583. Bilt 
if the corporation be for private purposes, as a bank, or tum- 
pike company, one corporator is incompetent as a witness for 
his brother corporators. Eustice v. Pinkham, 1 Kew-Hamp- 
shire Rep. 275 ; UGon Bank v. IZiyeley, 1 Har. and Gill 324, 
408. The whole doctrine was learnedly discussed in the case 
above referred to, (Xeth. Ppis. Church, die., v. Rrooc2;) and 
the Court concluded as follows : "Where corporations of a 
private nature, instituted for special purposes, and private 
emolument, such as banks, &c., bring suit, the interest of the 
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corporators is direct, and they are incompetent to testify in 
support oc their claim." 

There is no error, and judgment of nonsuit affirmed. 

PER CURIAM. Judgment affirmed. 

WILLIAM H. COFFIELD vs. HECTOR McLEAN. 

Before the land of an infant can be sold for debt, under thepetition of his gum- 
dian, there must be a judgment of Court, that there was a debt against the 
estate of the ward. 

I t  must also be alleged in a petition, for selling an infant's land, that the debt 
to be satisfied, v a s  one against the ancestor, and not simply a debt con- 
tracted by the ward or his guardian. 

ACTION of EJECTNENT, tried before llis Honor, Judge PEE- 
sox, at  the Fall Term, 1856, of Cumberland Superior Court. 

William H. Coffield, the plaintiff, was the owner of the 
land in question in 1841 ; he was then a minor, and was such 
a t  the time of bringing this suit; his guardian, one Bennett, 
filed the following petition : " The petition of Furney Ben- 
nett, guardian of William H. Coffield, minor, under the age 
of 21 years, * * * showeth that his ward, William H. 
Cofielcl, is indebted to the amount of $216 and upwards; 
that he  has no assets in hand to pay off and discharge this 
debt, and that there is not personal property enough in his 
h$nds to discharge the same." Upon this petition, a sale was 
ordered and duly made in pursuance thereof, and the defend- 
ant became a purcliaser at  the sale of the same, and took a 
deed for the premises. The question m7as as to the sufficiency 
of the proceedings and the validity of the sale under these cir- 
cumstances. 

IIis Honor, upon the foregoing case, which was agreed by 
the counsel, was of opinion that the plaintiff was entitled to 
recover. From which judgment, the defendant appealed to 
the Supreme Court. 
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iMoore and Xhange for plaintiff. 
TK A. Tfiight and Bryan, for defendant. 

P~sxson-, J .  The sale was void, because i t  does not ap- 
pear that the County Court passed on and ascertained the 
fact, that there was a debt or demand against the estate of 
the ward. SyruiZZ v. Davenport, 3 Jones' Rep. 42 ; Yendle- 
ffm i7. True670012, Ibid. 95. 

But there is another fatal objection. The petition does not 
allege that there was a debt or demand against the estate of 
the ward. The allegation is, that the ward is indebted to the 
amonnt of $216, and the guardian has no assets, and there is 
no pe~~sonal property out of .which tlie debt can be paid. There 
is a material difference betn-een a personal debt of the ward 
and a debt against the estate of the ward ; i. e., a debt of 
tlle ancator, for which the land of the ~varcl is liable. I t  is 
manifest, by a pernsal of it, that the statute under which this 
proceeding was liad (Rev. Stat. ch. 63) is, as its title shows, 
"A  mode of subjecting the land of deceased debtors to tlie 
p a p e n t  of their debts," and consequently does not extend to 
personal debts contracted by, or on account of, infants. A t  
coininon law, an heir sued for the debt of his ancestor, might 
pray t h e p ~ ~ ~ o l  to demur until he arrived at  full age. The 
statute changes this by substituting a provision, that no exe- 
cution shall issue against the land of heirs, who are under age, 
until after the expiration of one gear, during which time, i t  is 
tlie duty of guardians, under the 11th section of the Act, to 
apply fur an order of sale. 

I t  was stated at the bar, that the debt for which the land 
mas soid, was contracted i11 prosecuting or in defending a snit 
for or against the infant. So, i t  was not a debt of the ancestor, 
but was a personal debt of the ward ; and the defendant's title 
is bad, not for a mere onlission of the proper entries by the 
Court, but upon the merits, because upon the facts, the Coun- 
ty Court had no power to order a sale. There is no error. 

PER CIJRIAM. Judgment affirmed. 
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I t  is enor i 1 a Court to rescind an entry made on a previous day of the same 
tern], ~ ~ l i l c l i  truly states a b c t  that did occur. 

A~JPEXL from the Superior Court of Cnn~berland, his Honor, 
Judge PERSON, presiding. 

The case was agreed as to the facts, and was as follows: 
The defendant, Duncan NcLaurin, was the bail of one Mc- 
Duffie, and a sci. fa. issued against hini as such, returnable 
to the Co~znty Court of Cumberland. At the return term of the 
sci. fa., the defendant put in pleas to the same, which ac- 
cordingly stood over to tlie next terni. On Xonday of the 
nest term the defendant 'uroizght in his principal and surren- 
dcrecl him it1 discharge ol' himself as bail, and this record was 
then made. "The principal, N. I<. McDnffie, is snrreudered 
in open Court by Duncan McLaurin, liis bail, in discharge of 
himself on Monday of this term ;" whereupon, the said Mc- 
Dnffie mas perniitced go without day on the payment of costs. 
Afterwards, on the sanie day, the plaintiEc"s counsel gave no- 
tice, that he vould move, dnring tlie term, to set aside the 
proceeding aforesaid, because the plaintiff had not been noti- 
fied that the surrender would be made. The motion was ac- 
cordingly made on Friday of the term, and on considering the 
same, the said County Coilrt adjudged, " that the order ac- 
cepting the surreuder of ii'. E. ~ I c D ~ ~ f f i a ,  in the case of T. R. 
Gilderwood v. Duncan NcLaurin, bail of said McDufie, in 
discharge of his bail, be rescinded, and the cnse stand on the 
trial docket as before, without prejudice to the defendant.'' 
The ground upon which tllir order was made, was as follows : 
The defendant's counsel had lold the plaintiff's counsel, that 
his client would surrender NcDuffie, in open Conrt, as soon 
as the Court vas  through with the bnsiness in hand. While 
the business still occupied the Court, the plaintiff's counsel 
enquired of the Coizrt, whether any other business would bc 
taken up before dinner than that in which they were engaged, 
and he was informed that none other would be taken up be- 
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Sore dinner. Whereupon the plaintiff's counsel retired from 
the Court to his chamber, and had no cognizance of the pro- 
ceeding complained of. The surrender was made in open 
Court before dinner, and the principal, JIcDuffie, on being 
discharged, immediately went out of reach of his bail, and 
was beyond his reach when this motion was made. 

From this order of the County Court to rescind the previous 
proceecling, &c., an appeal was taken to the Superior Court, 
where, on consicleration of the case agreed, his Honor, Judge 
Person, reversed the order of the County Court ; from which 
the plaintiff appealed to the Supreme Court. 

Shepherd and J. SEnsZow, for plaintiff. 
XcLTuy, for defendant. 

BATTLE, J. When the defendant surrendered his principal 
in open Court in discharge of himself as bail, he  was acting in 
the clear exercise of an undoubted legal right. 1 Rev. Stat. 
ch. 10, sec. 4 ;  Rev. Code ch. 11, see. 5 ; JfoocZy v. Xtockton, 
3 Dev. Rep. 431. The entry of the fact made upon the re- 
cords of the Court was therefore proper, and the Court could 
not, by  their subsequent action, deprive the defendant of the 
benefit of it. Their attempt to do so by rescinding the entry, 
was an error, which he had a right to have corrected in the 
Superior Court, upon his appeal to that Court. Williams v. 
Beasley, 13 Ire. Rep. 112; Nurphrey v. Wood, 2 Jones' 
Rep. 63. 

There is nothing in the case of Williams v. Eloycl, 5 Ire. 
Rep. 649, relied upon by the plaintiff's counsel, which mili- 
tates, in the least, against these positions. In  that case the 
only question was whether, under the circumstances therein 
stated, the plaintiff was entitled to a judgment against the de- 
fendant and the sureties to his appeal bond. I t  seemed to be ad- 
mitted on all hands, that the sureties for the defendant's appear- 
ance had been discharged by their surrender of him in the 
County Court. 
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The judgment of the Superior Court is affirmed, which will 
be certified as the law directs. 

PER CURIAM. Judgment affirmed. 

STAT2 vs. DANIEL McDOXALD. 

If s man deliberately Bill another to prevmt a mere trespass oil his property, 
(whether that trespass could or could not be otherwise prevented,) he is 
guilty of murder. 

INDICTMENT for MURDER, tried before his Honor, Judge D i c ~ ,  
at the last Superior Court of Rladen. 

The charge was for the murder of one Neil Ferguson. Flora 
McDonald, the mother of the prisoner, and also the mother 
of the wife of the defendant, had lived for many years with 
her son, the prisoner, upon the plantation where the hoinicidc 
was committed. About two or three months before this event 
she removed from the house where she had lived, to that of 
the deceased, leaving the prisoner in the sole possession of the 
first named premises. The deceased occupied a part of the 
same plantation with the prisoner, agreeing to cultivate corn 
011 i t  for his mother-in-law. A n  agreement was made between 
the prisoner and the deceased to run a dividing fence between 
their respective parts. In making this fence, which was done 
b y  them jointly, the rails of one side of the lane, which was 
on the part in the possession of the deceased, were used. 
Along this old lane there were piles of dirt raked up for ma- 
nure. 

One Daniel Feryuson, a son of the deceased, stated, that 
on the day of the homicide, he went, by the order of his fa- 
ther, to haul ont the manure ; that while loading his cart h e  
saw the prisoner sitting in the door of his dwelling, some ten 
or fifteen paces off, who told him not to take the manure. 
About this time the deceased came up, and the prisoner asked 
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him if he had instructed witness to haul off the manure; to 
which he replied, that he had. The deceased then asked the 
~risoner, who made the gap in the dividing fence, to which 
he replied, it was a negro woman. The witness then moved 
off with his cart, leaving the defendant still sitting in his door 
and the deceased standing near the gap in the dividing fence ; 
after proceeding about sixty paces he heard the report of a 
gun, and on looking round, saw his father falling on the rails 
of the fence taken out for a gap, and the defendant going into 
his house with his gun in his hand. At the request of the 
deceased, the witness dragged him into a shade near by. 
9 negro woman asked the prisoner if he had given the de- 
ceased any notice that he was going to shoot him ; to which 
he replied, yes, my gun snapped. 

C a t h a r k  Ferguson, the widow of the deceased, testifiecl, 
that when she and her children got to her husband he was 
not dead, but he could not speak. The defendant said he had 
killed him, and if his gun was loaded, he would lay her by 
the side of him. The children of the deceased were crying 
around him, when the prisoner came out of his house with a 
stick in his hand and ordered them off. Witness directed a 
negro woman to wet the lips of the deceased with water; the 
prisoner struck her a blow on tho head with his stick, which 
brought her to her knees. He struck her a second blow on 
the head. He then stood over the body with his stick in 
hand, and ordered them all off. 

Robert Toler said, that when he arrived, about an hour af- 
ter the discharge of the gun, the deceased was dead. The 
prisoner called him to him, and asked him if it was not a 
shocking come off, to which witness replied, i t  was. Defend- 
ant then asked, if the deceased was dead, to which Le an- 
swered, that he was. He then said I shot him. Witness 
asked him why he did it. R e  replied, " because he had pro- 
~nised to put up a gate and had not done it." Witness said 
i t  must have been liquor that caused it. Defendant said no, 
i t  was not liquor, for he had determined to kill him for some 
time past. 
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John Budd was next examined. He stated that about two 
weeks before the homicide the defendant was at witness's 
house, when he said, Neil Ferguson was a mean man, and 
had ruined him by taking his mother away from him. MTit- 
ness replied, that "he thought i t  was best for the old woman 
to have Ferguson's wife and daughter to wait on her," when 
defendant again said, " Ferguson was a mean man and should 
not live two weeks. 

Defendant offered no evidence. 
Defendant's counsel asked the Court to instruct tho jury, 

that the hauling away of the manure was a trespass, and be- 
ing done by  the command of the deceased, i t  amounted to le- 
gal provocation, and mitigated the killing from murder to 
manslaughter. The Court declined giving such instruction ; 
for which defendant's counsel excepted. 

The Court allowed the witness, Daniel Ferguson, to state 
the question propounded to the prisoner by the negro woman, 
which was also excepted to. 

Verdict, guilty of murder. Judgment and appeal. 

Attorney General (Bailey) and 'Ct/inslow, for the State. 
I.trhite, for the defendant. 

BATTLE, J. One of the g~ounds upon which the niotion 
for a new trial was made in the Court below, to wit, that the 
witness, Daniel Ferguson, mas permitted to state that a negro 
woman asked the prisoner if he gave the deceased any notice 
before he shot hilii, has been properly abandoned in the ar- 
gument here. The State certainly had a right to prove the 
declaration of the prisoner, whether called out by a qnestion 
from a negro or any other person. 

The other ground assumed for the defense, and which alone 
is relied npon in this Conrt is, that at the time when the pri- 
soner shot and killed the deceased, the latter was i11 the act of 
committing a trespass by carrying off his mannre, and that 
thereby the homicide was mitigated from murder to man- 
slaughter. For this position, the counsel cited Hale's P. C. page 
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485, where i t  is said, that '' if A, pretending title to goods, 
take tlieni from C,  B may justify beating A, but if A dies, i t  
is ~nanslanghter only." 

Whether the deceased was, in fact, committing a trespass 
upon the property of the prisoner at the time when he was 
lrillecl, and if he were, whether the prisoner could avail him- 
self of it, as lie assigned a digerent cause for the killing, i t  is 
unnecessary for us to decide. Admitting both of these en- 
q~liries to be decided in favor of the prisoner, the homicide is 
still, accorcling to the highest authorities, murder, and murder 
only. State v. Mo~gan,  3 Ire. Rep. 186. See also Wharton's 
American Law of IIomicide 185, where IIale, Hawkins, Fos- 
ter, and many adjudicated cases are referred to. There will 
also be seen an explanation of the cases like that cited by the 
prisoner's counsel from I-Iale. " To extenuate the offense in 
such case, however, i t  must be shown that the intention was 
not to take life, but merely to chastise for the trespass, and to 
deter the offender froin repeating the like, and it must so ap- 
pear. For, if A had h o c k e d  out the brains of the deceased 
with a bill, or hedge-stake, or had giren him an outlageons 
beating with a cudgel, b e ~ o n d  the bounds of a sudden resent- 
ment, whereof he had died, it vonld have been murder." The 
doctrine on this subject is so clearly and forcibly stated by 
Judge GASTON, in delivering the opinion of the Conrt in the 
:~bove cited case of the Stat3 v. iWorpn, that we beg leave to 
refer to it, ancl to adopt i t  as a part of our opinion in the pre- 
sent case. cr I t  is not every right of perso11, ancl still less of 
lroperty, tliat can lawf~~l ly  be asserted, or ercry wrong that 
may rightfully be redressed by extreme remedies. There is 
a reclrlessness-a wanton disregczrcl of hnmacity ancl social 
duty in tn!:ing, or endeavoring to take, ihe life of a fellow be- 
ingin order to save one's selffrom a comparatively slight wrong, 
which is essentially wicked, and which the law abhors. Yon 
:nny not kill because you carinot otherwise effect your object, 
:~lthoagh the object sought to he eft'ected is right. You can 
~ n l y  bill to save life or limb, or prevent a great crime, or to 
accomplish a necessary public duty. Thus, an oficel., acting 
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only, and the officer, altl~ougl~ he cannot otherwise arrest or 
retake his prisoner, intentionally kills him, i t  is murder. 
1 Hale 481 ; Foster 2'71 ; 1 East P. C. ch. 5, secs. 306, 307. 
The purpose, indeed, is rightful, but it is not one of such par- 
amount necessity, as to justify a resort to such desperate meam. 
So, it is clear, that if one man deliberately kill another, 
to prevent a mere trespass on his property-whether that tres- 
pass conld or could not be otherwise prevented-he is guilty 
of murder." 

Let it be certified to the Superior Court of Bladen county, 
that there is no error in the record. 

PER C ~ I A M .  Judgment affirmed. 

under a legal process, has a right to arrest the person against 
whom it is directed, and to retake him if he break custody, 
and for such purpose he may, and ought to, use necessary 
force ; yet, if the process be in a civil case, or a misdemeanor 

Doe o n  demises of JOHN WARD et al. vs. T;VILSON B. HERRIN. 

9 mere omission of the Judge to charge the jury on a particular point, where 
no specific instructions on it have been asked, is not error. 

An interval of twelve mont7zs or thereabouts in the actud occupation of land, 
is fatal to a title, based upon an adverse possession of seven years, under 
color of title. 

Tms mas an action of EJECTMENT, tried before his Honor, 
Judge CALDWELL, at the Special Term (December, 1856,) of 
Stanly Superior Court. 

On the trial below, the lessors of the plaintiff showed title 
to the land in dispute, by a grant from the State, and by 
mesne conveyances to them. 

The defendant relied on n grant from the State to himself, 
and one William Crayton, i f  junior date, and a possession, 
under it, of seven years. It was proved that in 1844, the year 
after the defendant's grant was issued, a cabin had been erect- 
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ed on the premises, which was occupied by Crayton, as a 
dwelling, from some time in that year, up to the year 1847, 
or 1848, when he moved from it, with his family, and lived 
elsewhere "for twelve months or thereabouts ;" that no per- 
son succeeded him in that occupation, and when he returned 
to it, a t  the end of that period, he found i t  vacant. Crayton 
then resumed and continued his occupation until 1851, at  
which time this suit was brought. One Conrad Crayton tes- 
tified that during the year, while William Crayton was absent 
from the land, ('he frequently saw persons working for gold 
on i t  ; that he saw the branch muddy as though used for min- 
ing purposes, but could not say that the operations were con- 
tinuous." 

The Court, in general terms, stated the evidence to the jury, 
but did not, in express terms, call their attention to the testi- 
mony of Conrad Crayton. For this defendant excepted. 

The Court expressed an opinion that the interval of twelge 
months or therea6outs was fatal to the defendant's title. For 
vhich the defendant further excepted. 

Verdict and judgment for the plaintiff. Appeal. 

Bmjan, Hoore and Dargan, for plaintiff. 
No counsel for defendant. 

BATTLE, J. The first question raised by the defendant in 
his bill of exceptions, has been too often decided by this 
Court to be now open for argument. A mere omission by the 
Judge to charge the jury upon a particular point, where no 
specific instructions upon i t  have been asked, is not error. 
Torrence v. Graham, 1 Dev. and Bat. Rep. 288; State v. 
O'Neal, 7 Ire. Rep. 253 ; Arey v. Stephenson, 12 Ire. Rep. 34. 

The second exception is equally untenable. The interval 
of " t w e l ~ e  months or thereabouts" in the actual occupation 
of the land by William Cmyton, was fatal to the defendant's 
claim of title npon an adverse possession of seven years under 
color of title. Holdfad v. Shepherd, 6 Ire. Rep. 361. I n  
this respect, a claim by means of an adverse possession under 
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the statute of limitations, differs essentially from one by means 
of a possession, raising the presumption of a grant. Beed r. 
&rnhart, 10 Ire. Rep. 516 ; Tc~ylor v. Gooch, 3 Jones' nep. 
467. 

Nor can the testimony of Conrad Crayton help the defend- 
ant. The operations of the gold-hunters, spoken of by this 
witness, on the land, during William Craytoa's absence, were 
not such as to constitnte an adverse possession under the stat- 
ute. The witness could not say they mere continuous, and 
they had quite as innch the appearance of distinct trespasses, 
as of an actual occupation of the land under a claim of iitle. 
This Court has decided, after a review of all the cases on the 
subject, that the cutting of trees and the feeding of hogs ilpo~l 
a tract of land susceptible of other uses and enjoyment, nnder 
a color of title for seven years, did not constitute snch a 
possession as would bar an entry. Loftin v. C066, 1 Jones' 
Eep. 406. 

The acts of the gold-hunters, as proven in this case, ought 
not to have any greater efficacy. 

There is no error, and the judgment must be affirmed. 

PER CURIAK Judgment affirmed. 

H. IT. SHAW el al. propounders vs. JOHN A. MOORE et a7. cacealors. 

One who believes in the existence of a SUPREME BEISG, and that God will 
punish in tbis world for every sin committed, though he does not be!iere 
that punishment will be inflicted in the world to come, is a conlpetcnt wit- 
ness. 

ISSUE of devisavit veZ %on, tried before his Honor, Jitdge 
BAILEY, a t  the Fall Term, 1856, of Currituck Superior Court. 

A script, as the last will and testament of Alfred Perkfns, 
was offered for probate. I t  had two subscribing witnesses, 
one of whom was admitted by the caveators to be competent; 
the other was objected to on account of his religious belief. 
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H e  professed <' to believe in the obligation of an  oath on the 
Bible ; in God and Jesus Christ, and that God would punish 
in this world all violators of his lam ; that the sinner would 
he  inevitably punished in  this world for each and every sin 
committed, but that there would be no punishment after death, 
and that in another world all would be happy and equal to 
the angels.'' 

His Honor held the witness to be competent; for which the 
caveators excetted. 

Verdict and judgment for the propounders. Appeal by the 
caveators. 

, IZeccth, for the propounders. 
Smith and Pool, for the caveators. 

PEARSON, J. The case presents this questiop : Is a person 
who " believes in the obligation of an oath on the Bible ; who 
believes in God and Jesus Christ, and that God will punish 
in this world, all violators of his law, and that the sinner will 
inevitably be punished i n  this world for each and every sin 
committed; but there will be no punishment after death, and 
tllat in another world all will be happy and equal to the an- 
gels'-a competent witness ? 

The law requires two guaranties of the trnth of what a vit- 
ness is about to state ; he must be in the fear of punishment 
by the laws of man, and he must also be in the fear of pun- 
islment by the laws of God, if he states what is false ; in oth- 
er words, there innst be a temporal and also a religiow sanc- 
tion to his oath. In reference to the first, no question is made ; 
but i t  is insisted, that the religions sanction required, is the 
fear of pnnisl~nlent in a futzwe state of existence. 

This position is not sustained by the reason of the thing, 
for, if we divest oursel.\-es of the prejudice growing out of pre- 
conceived opinions as to what we suppose to be the true teach- 
ing of the Bible, i t  is clear that, in reference to a religions sanc- 
tion, there is no ground for making a distinction between the 
fear of punishment by the Supreme Being in this world, and 
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the fear of punishment in the world to come ; both are based 
upon the sense of religion. If, on the one hand, i t  be said, 
that there is, in the fear of punishment in a futnre state of ex- 
istence, an awful, undefined dread, and on the other, that from 
the constitution of our nature, we fear more that punishment 
which is near at  hand, than that which is distant, the reply is, 
this is hat ter  of speculation merely, and has no bearing upon 
the question, because the eEcacy of the fear of punishment in 
either case, depends upon the degree of the belief as to the 
certainty of that punishment ; so that, there can be, upon rea- 
son, no gronnd for making n distinction. The rule of law 
which requires a religious sanction, is satisfied in either case. 

I t  is true, that in the old cases it is held to be the common 
law, that no infidel, (in which class Jews were included,) could 
be sworn as a witness in the co~lrts of England, which was a 
Ch~istian country ; and Lord COKE gives this as his opinion, 
in which he says all the cases agree, and he assigns as the rea- 
son on which the law is based, 'L All infidels are in lawper- 
pet& i?zimici; for, between them, as with the devils, ~vliose 
subjects they be, and the Christian, there is perpetual hostili- 
ty.') This reason, to say the least of if, is narrow-minded, il- 
liberal, bigotted and unsound. 

One excellence of tlle comrnon lam is, that i t  works itsew 
pure, by drawing from the fountain of reason, so that if errors 
creep into it, upon reasons, which more enlarged views and a 
higher state of enlightenment, growing out of the extension of 
coinlnerce and other causes, proves to be fallacious, they may 
be worked out by subseqnent decisions. Accordingly, i t  is 
laic1 down by Lord HALE, notwithstancling the opinion of 
Coke and the old cases, to be the common law, that a Jew is 
s competent witness, and may be sworn on tlle old Testament, 
and such has ever since been taken to be the law. After- 
wards, in the case of Omychund v. Bccrke~, 1 Atk. 19, and 
also in Willes' Report, 538,' i t  v a s  decided by the Lord Chan- 
cellor, with the assistance of Chief Baron PARKER, Chief Jus- 
tice WILLES and Chief Justice LEE, that a Gentoo, who mas 
an infidel, who did not believein either the Old or New Tes- 
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tament, but " who believed in a God, as the Creator of the 
Universe, and that he is a rewarder of those who do well, and 
an  imemger of those who do ill," is, according to the conmon 
law, a competent witness, and may be sworn in that fomi 
which is the most sacred and obligatory upon his religious 
sense. The case does not show whether, according to the 
Gentoo religion, rewards and punishments are to be in this 
world or in the world to come. The decision was made with- 
out ascertaining how the fact was ; so, i t  innst have been con- 
sidered by the Court to be immaterial ; no reference is made 
to any distinction in regard to the time of punishment by any 
of the counsel in the long and full arguments made on both 
sides ; nor is there any intimation or allusion to such a dis- 
tinction in the opinions of Chief Baron PARKXR, Chief Justice 
LEE and the Lord Chancellor. The only thing, throughout 
the whole case, which suggests to the mind the existence of 
such a distinction, is an expression ascribed to Chief Justice 
WILLES, by Atkins in his report of this case, viz., " I am clear- 
ly  of opinion, that if they (infidels) do not believe in a God, or 
future rewards and punishments, they ought not to be adinit- 
ted as witnesses." This expression is inconsistent with the 
decision of the case in which Willes and the others all fully 
concurred, for, there was no allegation or proof that the wit- 
ness believed in futzcrc rewards and punishments ; so there 
must be a mistake. The Chief Justice either used the word 

future" inadvertently, and without, in his own mind, attach- 
ing any force to it, or Atkins misconceived his meaning ; and 
yet this expression is referred to by most of the English wri- 
ters who treat of eviclence, and is the foundation of all the 
error on this subject. Some fifty years after the case was re- 
ported by Atkins, the opinion of Chief Justice WILLES, drawn 
out at  length, in his own hand-writing, was found among his 
manuscripts, and is reporkc! in Willes. The words in this 
manuscript are : " I am clearly of opinion, that such infidels, 
(if such there be,) who either do not believe in a God, or if they 
do, do not think that he will reward or punish them in this 
world or in tik me&, cannot be witnesses in any case, or un- 
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der any circumstances, for this plain reason, because an oath 
cannot possibly be any tie or obligation upon them." This 
proves either that Atkins misapprehended the words of the 
Chief Justice, or that, upon reflection, he thought proper to al- 
ter the expression, so as to make i t  consistent wfth the deci- 
sion. 

The great case of Umychund v. Barker, (it may well be 
called l4 great," for it relieved the common law from an error, 
that was a reproach to it,) establishes the rnle to be, that an 
infidel is a competent witness, provided he believes in the ex- 
istence of a Supreme Being, who punishes the wicked, with- 
out reference to the time of punishment. The substance of 
the thing is, every oath must have u religious sanction. Such 
being the common law in regard to infidels, i t  follows, a for- 
iiori, that the same rule is applicable to a witness, who is a 
Clir-istian; and the fact, that this Christian believes that the 
divine punishment will be inflicted in this world, and not in 
the world to come is immaterial, and in no wise affects the 
principle of the rule. I t  is a mere "difference of opinion," as 
to the true teaching of the gospel. This we find is the con- 
clusion of the Courts in most, if not all, of the States of the 
Union where the question has been presented for adjudication. 
15  Massachusetts Rep. 1'77; 2 Gushing 104 ; 18 Johnson 98 ; 
5 Mason 18; 2 Alabama 354; South Carolina Law Journal 
202 ; 13  Vermont 362. 

I t  was insisted, in the argument, that although this may 
have been the rule of the common law, i t  is changed by  our 
statutory provisions prescribing the forms of oaths, ch. '76 
Rev. Code. 

W e  think i t  manifest, by a perusal of the Statute, that i t  
was not intended to alter any rule of law, but the sole object 
was to prescribe forms, adapted to the religious belief of the 
general mass of the citizens, for the sake of convenience and 
uniformity. Accordingly, the first section prescribes a form 
of oath as a general form, suited to such as hold the ordinary 
tenets of the Christian religion ; that is, an oath, laying the 
hand upon "the Holy Evangelists," &c. The second section 
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makes an exception in favor of those Christians who have 
conscientious scruples against taking an oath on the Holy 
Evangelists, and the form of oath is framed in reference to 
their belief, as to a "great day of judgment, when the secrets 
of all hearts shall be known." The third section makes an 
exception in favor of those Christians who are Quakers, kc., 
and the form is framed in reference to their peculiar belief, 
(' swear not." This satisfies the words of the Statute, and the 
argument that i t  was also intended to change the law by pro- 
hibiting any one from being sworn except in one or other of 
the prescribed forms, proves too much ; for, i t  would exclude 
both Jews, and infidels who believe in a God. We think i t  
indecent to suppose that the Legislature intended in an indi- 
rect and covert manner to alter a well-settled and unquestion- 
ed rule of law, and, in despite of the progress of the age, to 
throw the country back upon the illiberal and intolerant rule 
which was supposed to be the law in the time of bigotry ; for, 
it was every day's practice to swear Jews upon the Old Tes- 
tament, and Omychund v. Barker had settled the rule that 
infidels are to be sworn according to the form which they hold 
to be most sacred and obligatory on their consciences. 

If i t  be admitted, for the sake of the argument, that, besides 
prescribing forms for general use, the Legislature had the 
purpose of altering the common law, so as to exclude Jews 
and infidels, who believe in a God, and Christians, who do 
not believe in future rewards and punishments, from t h e p r i v  
i l q e  of taking the oaths which are required to enable them 
to testify as witnesses, or to take any oflice or place of trust or 
profit, in other words, to degrade and persecute them for 
"opinion's sake," then it is clear, that the statute, so far as 
this purpose is involved, is void and of no effect, because it is 
in direct contravention of the 19 sec. of the Declaration of 
Rights: "That all men have a natural and unalienable right 
to worship Almighty God according to the dictates of their 
own consciences." 

We go further, and express the opinion, that if Omychund 
v. Barker had not relieved the common law from the reproach 



DECEMBER TERM, 1856. 31 

Williams v. Griffin. 

of holding Jews and infidels, who believe in a God, unfit to 
take an oath, treating them as " servants of the devils," be- 
cause their belief differs from ours in regard to the attributes 
of the Being who created and governs the Universe, or if any 
part of that reproach was still left, the effect of this section 
of our declaration of rights, would be, to extirpate the error 
and tear it up by the roots. 

It was said in the argument, "to be sworn as a witness is 
no privilege-the person loses nothing by being incompetent.'' 
This is a narrow view of the question. If he be held incom- 
petent as a witness on the ground that he cannot take an oath, 
it follows that he cannot swear to a book account. If an in- 
junction is obtained, i t  must be made perpetual, because he 
cannot swear to his answer; nay, more) he cannot take the 
oath of office as a constable, sheriff, justice of the peace, jndge, 
legislator or governor ; in short, it would be the institution of a 
" test oath," towards which our revolutionary fathers had so 
just an abhorrence, and which is wholly repugnant to the tol- 
erant and enlightened spirit of our institutions and of the age 
in which we live. There is no error. 

PER CURIAK Judgment affirmed. 

JOSEPH J. WILLIAMS AND WIFE vs. JOSHUA GRIFFIN et aL 

The fact of the registration of a deed, without its having been proven, will 
not entitle it to be read in evidence. 

ACTION of TRESPASS q. C. f., tried before his Honor, Judge 
MANLY, at the Fall Term, 1856, of Beaufort Snperior Court. 

On the trial, a deed to Thomas Collins and Christian Reed, 
from Samuel and Thomas Gardner, was offered in evidence 
in behalf of the plaintifl's. I t  did not appear that this deed 
had ever been proved ; there was an endorsement upon it of 
registration, but no endorsement or other evidence of its hav- 
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ing ever been proved. I t  was objected to as evidence for the 
want of probate, and excluded by his IIonor. For which the 
pleintiffs excepted. 

Plaintiff took a nonsuit, and appealed. 

KO counsel appeared for the plaintiff in this Court. 
Rodmcm, for defendant. 

N n s ~ ,  C. J. The question presented in this case is scarce- 
ly an open one. The general provision made by the Act re- 
quiring deeds for lands to be registered, is that '' no convey- 
ance of land shall be valid unless it be acknowledged by the 
grantor, or proven upon oath before one of the Judges of the 
Supreme Court, or of the Superior Court, or in the County 
Court of the County where the land lieth, and registered by 
the public register of the County." Until a deed is proved, 
as by the Act directed, the public register has no authority to 
put it on his book; the probate is his warrant, and his only 
warrant for so doing. Burnett v. Thoiinpson, 3 Jones7 Rep. 
113; TooZey v. h c a s ,  Ibid. 146; Lam6erd v. La:nnz6ert7 11 h e .  
Rep. 162. 

I n  this case the original deed was produced, upon which is 
a certificate of registration. The case states, however, that 
there was no evidence that it ever had been proved. If, up- 
on this certificate of the register, the deed is to be received in 
evidence, the Act requiring probate is a dead letter, and the 
unauthorised act of the register gives efficacy to the deed as 
evidence. The case of P~eenzan v. IYatZq, 3 Jones7 Rep. 11.5, 
affirms this view of the question. The evidence there was ad- 
mitted upon the peculiar circumstances of the case ; the orig- 
inal deed was lost, a d  the records of the County Court of 
Montgomery, the Countj* in which the land lay, were destroy- 
ed by fire. There is no error. 

PER CURU. Judgment affirmed. 
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Where an action of clclst is lsrought on a simple contract, no subseq~~ent pro- 
mise, however explicit, is sufficient to take it out of the statute of liniita- 
tions. 

ACTIOX OF DEBT, tried before his Honor, Jnclge PERSON, at 
tlle Fa11 Term, 1856, of Cuswell Superior Court. 

The action was upon zn unsealed note, dated 20tl1 3iIarcl1, 
1814, clue one day after date. The writ wasissuecl on the 6th 
of October, 1853. The defendant pleaded the statute of lim- 
itations ; to which plaintiff replied that, within the three years 
preceding the issuing of the writ, the defendant promised to 
pay the said note. 

There was evidence tending to establish the plaintiff's re- 
plication; but as the case turned upon the form of action, it is 
not deemed necessary to state it. 

I t  was agreed by thc conusel in the Court below, that the 
jury should give their verdict for the plaintiff, subject to the 
opinion of the Court npon the question of law, whether the 

a Ion evidence was sufficie~lt to take the case out of the oper t' 
of the statste of limitations, and that? in case he should be of 
opinion with the plaintifY, he should recover the amount found 
by the verdict, but, if of a contrary opinion, a judgment of 
non-suit should be entered. 

The Court, being of opinion with the plaintiff, gave jndg- 
ment accordingly ; from which tho defendant appealed. 

Norehead, for plaintiff. 
Ifill and Gcciley, for defendant. 

BATTLE, J. An objection founded upon a reason which 
was not adverted to in the Court below, but which is illsistecl 
on in the argument here, is fatal to the plaintiff's claim, at  
least in its present form. The action is debt, upon n promisso- 
ry note, and as such, no promise, however explicit, is sufici- 
ent to take i t  out of the operation of the statute of limitations. 

3 
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The case of Morrison, v. Harrison, 3 Dev. Rep. 402, which 
was an action of debt upon an unsealed engagement of the 
defendant's intestate, to convey to the plaintiff a tract of land, 
is directly in point. That case was based upon the English 
one of A'Court v. Cross, 11 Eng. Com. L. Rep. 124; and the 
principle has been recently recognised again in this Court. 
See Thompson v. GiZr~nth, 3 Jones' Rep. 493. The principle 
is, that the action of debt, being founded on the original con- 
tract, is barred by the statute, and then the replication that 
the defendant promised to pay within three years next before 
suing ont the writ, is a departure in pleading, and, therefore, 
inadmissible, and of course no testimony can be allowed to 
support it. As the verdict was taken in the Court below, sub- 
ject to the opinion of tlie presiding Judge, whether the evi- 
dence was sufficient in law to take the case out of the opera- 
tion of the statute of limitations, and as we are of opinion that 
i t  was not, though for a reason not in the contemplation of the 
parties, we must rererse the judgment rendered for the plain- 
tiff, and direct a judgment of non-suit to be entered here. I t  
is not a proper case for allowing the amendment asked for 
by the plaintiff's counsel. Grisd v. Eodges, 3 Dev. Rep. 204; 
State v. Huse, 4 Dev. and Bat. 322. Let the judgment be re- 
versed and a judgment of nonsuit entered. 

PER CURIAM. Judgment reversed. 

MATTHEW SMITH vs. JOHN EASOX, ADSI'R. 

In  ascertaining whether an instrument was intended by the maker to oper- 
ate as a bond or as a wdZ, words which may not change the legal effect of 
the instrument, and may, therefore, be immaterial in construing it, suppos- 
ing its character to have been established, may be quite material in ascer- 
taining its character, and though their alteration or erasure may be of no 
importance in the former point of view, yet they are quite material in the 
latter. 
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ACTION OF COT~ENANT, tried before MANLY? J., at  the Fall 
Term, 1856, of Wayne Superior Court. 

The action was brought upon the following instrument of 
writing : 

(( I, I'ienry Britt, Sen., do this day give my note to Matthew 
Smith, in the manner following, for my executor or adminis- 
trator to pay to Matthew Smith, five thousand dollars, just for 
the good will I have for him, at  my death, for him to have in  
fee simple forever, as witness my hand and seal, this Feb. 18, 
1854. HENRY BRITT, Sen., [Seal.] 

Test-William T. Enes." 
The subscribing witness testified that the instrument was 

written by the plaintiff, after the dictation of the intestate; 
that i t  was read word for word as i t  was dictated, and that i t  
was read to him more than once. This witness also testified 
that the instrument u7as all written at  the same time and with 
the same ink, and that i t  was, at the time of the trial below, 
in the same condition as i t  was when executed. 

Witnesses were called on the part of the defendant, who 
stated that, with the assistance of a glass, they could perceive 
there was a part of the writing done with different ink, that 
is, the dotting of an " i " or the crossing of a " t "; the word 
" aclministrator " was interlined, and the words " witness my 
hand and seal" were interlined also. These witnesses also 
stated that the word " executor" and the signature of the ob- 
ligor were in a different ink. 

The defendant contended- 
1st. That this instrument was a will, and could be of no le- 

gal effect until after probate and registration, and that this 
was a question of law. 

2nd. Supposing the instrument to have been executed, that 
it had been altered since its execution in the several particu- 
lars stated by the witnesses, and was, on that account, void. 

The Court instructed the jury as to the first point, that i t  
involved a question of fact, depending not only upon the phra- 
seology of the instrument, but also upon the intention of the 
maker, as i t  might be gathered from the testimony of the sub- 
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scribing witness and circumstances. Ancl they were directed 
to enquire from the facts whether it was intcnclecl to operate 
hetveen the parties, upon its delivery, as a clear irrevocable 
act-as a note or bond which the maker could not abrogate, 
or as a will ; if the former, i t  was good ; if the latter, i t  was 
not good, for the want of attestation, probate, &c. For this, 
the defendant's counsel excepted. 

With respect to the alterations dlegecl, the Corrrt was of 
opinion that, by whomsoever or wheresoever made, they did 
notyer  se avoid the instrument; that the crossing of a " t " or 
dotting an " i," putting in " adininistator " and '' witness my 
Jlancl ancl seal," mere immaterial alterations, and dicl not 
change the legal effect of the instrnment ; but that, unex- 
plained, they were matters of snspicion, ancl might be con- 
sidered in connexion with objections to its original execution, 
or to its fairness in other respects ; that the law on this point 
had been diversely held, but that he believed this opinion in 
accordance with the weight of authority. 

Defendant further excepted. 
Verdict and judgment for plaintiff, and appeal by defen- 

dant. 

&ore, for plaintiff, (with whoin were Dortch and Brycm,) 
argued as follows : 

1. The rule of law respecting the alteration of bonds as 
stated in  Pigot's case, is not followed .any where. No test 
writer states i t  with the rigour of LORD COKE. See 2 Dl. Com. 
308 ; Chit. Genl. Pr. 304. The rule is not follo~ved in Eng- 
land. AcZailns v. Bateson, 19 E. C. L. Rep. 21 ; IlucZson T. 

Bevett, 15 Ibid. 472; Best's opinion ; CoZIins v. Prosser, 8 E. 
C. L. Rep. 183. 

2. The opinion of the Court in PuZZen v. Shaw, 3 Dev. 238, 
that an immaterial alteration made by the obligee will avoid 
the bond, is extrajudicia1.-In Nunnery v. Cotten, 1 IIawks 
222, the doctrine is pushed to an extreme. Even in this case, 
however, the Court ground their opinion, that the alteration 
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was clone with " a frauclulent design," per T A ~ L ~ R ,  C. J. Tlie 
Court assume that the act done is a " serious offense," that is, 
forgery. There can be no forgery unless the alteration is ma- 
terial.-The doctrine in Pigot's case is disaftirmecl in Hc~tfhis 
v. Nattlii.~, 3 Dev. and Bat. 60 ; Blccchwell v. L a m ,  4 DCT. 
and Bat. 113. In  neither of tliese cases is any notice taken of 
Pulle;lz.v. X/~cw or 1C'icqznery v. Cotten. I t  is submitted that 
this silence is significant of dissatisfaction with the broad doc- 
trine laid down in them; especially when me observe the 
Court citing in iXcdthis v. iKcctt/~i.s, Chit. Gen. Pr .  30-1. 

3. There is no question, perhaps, on which snch abundance 
of respectable contradictory anthority may be cited ; anel for 
the ease of tlie Court in investigating the subject, they a r e  
referred to Stnith v. CYimo7de?, 5 Mass. 539 ; liu/zt 1.. A c h n s  Ci 
Ibid. 519 ; Dccvi~Z~son v. C'uqwr, 11 %fees. and Welsh. 775 ; 
Chitty on Cont. 755-6, and notes anel cases cited ; TFkzsgl~ v. 
Bussell, 1 E. C. L. Eep. 2-11 ; IA~tck v. IIatclb, 9 Mass. 307. 
The doctrine that an inxnnterial alteration niacle by a stranger, 
will m t  vitiate a bond, is fonncled in correct principles of 
pleading. TTce7ngh v. BusG~cZl ut supra. And that i t  will 
vitiate, if made by the obligee, is a departnre from those prin- 
ciples, for the declaration is tlle same in both cases. If' i t  he 
necessary olily to set ont the substance of tlie boiid, upon what 
principle is it that vords addccl hy one, will clcstroy, x-11ich 
added by anotlicr will hc liarnilcss? T1:e distinction call 
be fo~mcled only on the iden of punishment ; an(l this is a per- 
fect anomaly in tlle law. If the pn:*posc be to gu:~rcl the in- 
i;trun~cut froni a11 vice, it ought to be void by TI-lloiiisoever 
the alterntioii Is made. I t  is moreover absurd to apply the 
doctriix to n covelinnt to pay money and preterinit it in a 
covcnailt to stand seized of a use. J7~77izozith V. I I J d e i - t ~ ,  !) 
3Iees. and Vclab. 469. 

Tlie true and sensible doctrine is, that the bond beconles 
void when it is a forgery. This is aiuple protection. 

W. A. Fright and Rusted, for defendant. 
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PEARSON, J. Admitting that there is no error in respect 
to the first point, and that whether an instrument be a bond 
or a will, d e p e d s  upon the intention of the maker, which is 
to be ascertained as well "f'ronz the testimony of the subscrib- 
ing witness and other circumstances" as from " the phraseol- 
ogy of the instrument," i t  is very certain that its contents 
have an important bearing upon the qnestion ; in fact, the 
words used in it are, in niost cases, decisive of the character 
of an instrument. 

IQe think there is an error in respect to the second point. 
IIis IIonor was of opinion that the alterations, by w7~onzsoever 
or wheresoever made, did not avoid the instmnier~t, because 
they did not change its legal efect, and consequently were inl- 
material. 

From this general lang-nage, the appellant has a right to 
assume that the alterations were made b;y the pZnint?y c8te.r. 
the i~zstrument was executed, and in t l~a t  view, we a1.e now to 
consider the qnestion. This renders all the learning in refer- 
ence to alterations in materia land immaterial 1xwts, made 
by a stranger, inapplicable. For the sake of avoicling a ves- 
ed question, discussed in Nzcn,nery v. Gotten, 1 IIawks' Rep. 
922, Y u l l e 7 ~  v. SI~csw, 3 Dev. 23S, Jfcstthis v. i l fdt l~is ,  3 Der. 
and Eat. 60, "Pigot's case" and the numerous other cases 
cited, me will admit, that an alteration of a bond made by the 
obligee in an irnmaterial part, does not avoid the bond: and that 
any alteration is inmiaterial which cloes not change its legal 
effect ; for instance, if an instrmnent is, without prsestion, a 
bond, i. e., " One day after date, I promise to pay A B $500, 
for the paynient of which sum, I bind myself and my execu- 
tors for val~le received," (sealed and delivered,) the addition 
of " adtninistrators" afterexecutors, or interlining " witness my 
hand and seal," alt11ongl;ll made by A B, cloes not alter its legal 
cffect, and, according to our :~dmission, does not avoid the 
bond. 

Bnt i t  must be borne in mind, that this admission is made 
upon the supposition, that the character of the instrument as 
8 bond is fixed. In  our case, the character of the instrument 
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is the very question in dispute, and his Honor was led into 
error by assuming, in the first part of his charge, that the 
character of the instrument was fixed, without reference to 
the alterations, and afterwards, in the second part of the 
charge, treating i t  as a bond, under the misapprehension that 
the question then was, whether the alterations changed its 
legal effect. The instruction prayed for, in the second place, 
was, that the alterations avoided the instrument, supposing i t  
to have been executed, leaving its character undetermined. 
Now, although the alterations were immaterial in reference 
to the legal effect of the instnxment, supposing i t  to be a bond, 
yet they were clearly very material in reference to its charac- 
hr, that is, whether it be a bond or a testamentary disposition, 
for this, as we have seen, was to be decided mainly by the 
words contained in i t  ; and it inn7 well be, that a word will 
change its character, although, supposing that to be fixed, the 
same word would not change its legal efFect ; for instance, if 
one make an instrument, in writing, for his executor to pay 
A B $5,000, the addition of the word " administrator" tends 
to fix its character as a bond, and to repel the idea of its be- 
ing a direction to his executor as a testamentary disposition, 
by providing for a case of intestacy ; so, the words witness 
my  hand and seal," have a tendency to give to it more of the 
appearance of a bond, and consequently to influence the de- 
cision of the question as to its character. I11 this view of our 
case, the alterations were material. I t  is admitted that the 
alteration of a bond by the obligee in a material part, so as to 
change its legal effect, avoids it. This is upon the ground, 
that i t  is a wilful and fraudnlent attempt to change its nature, 
and amounts to a " spoliation." The same principle applies 
to an alteration of an instrument, by the party interested nn- 
der it, in a material part, so as to change its character; upon 
the ground, that i t  is a wilful and fraudulent attempt to 
change its nature, and amounts to " spoliation." In  like man- 
ner, expunging a word, if the character of the instrument be 
undisputed, may not change its legal effect, whereas, if the 
question be as to its character, such expunging may change it 
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altogether, and would conseqnently be a material alteration. 
For instance, ('1 give and bequeath to A B my sorrel horse," 
(signed, sealed and delivered). This is a testamentary instru- 
ment. Expunge the word 6epenth, and i t  becomes a deed 
of gift. 

The case does not state clistinctly that the instrument in 
question was delivered. This circumstance tend strong- 
ly to fir; its character; for delivery is necessary to make a 
deed, and, altho~xgh not wholly inconsistent with the making 
of a will or a testamentary disposition, is ~ e r y  rarely a part 
of the res gestca at  its execution. 

TTILLIAM BARRETT vs. R. A. COLE et aZ. 

l'roperty delirerecl as a pledge to secure a debt, and re-clelivcrcd by the 
pmviiee to the pawnor, is liable to be scizecl and sold under execution 
against the pawnor. 

TIZ~VEI~, tried before SAUXDERS, Judge, at a Special Term 
(November Term, 18.56,) of Moore Superior Court. 

171e snit was brought for the alleged conversion of n horse. 
(Ji~e Due, being indebted to the plaintiff, delivered liinl the 
llorse in question, as secnrity for a debt which he owed k n ,  
and iinmeclintely the horse was delivered back to Dne, upon 
an agreenieut, that it was to be kept and used by him until 
the cnsuing fall, wlml plaintiff xas to sell it, and out of the 
proceeds pay his clebt, and the excess, if any, was to be re- 
turned to Due. 

The horse in question was seized by the defendant Cole, 
wllo was a constable, dnly qualified, and sold ~mclei- a process, 
a t  tlle instance of the defendant Tyson, who was the plaintiff 
in the execution, and who became the purchaser of the pro- 



DECEMBER TERM, 1856. 41 

Barrett v. Cole. 

perty and made use of it. The plaintiff was present at  this 
sale and forbade it. 

The debt under which the property in qnestion was seized, 
was due prior to the contract between Due and the plaintiff, 
and the debtor was entirely insolvent. 

Upon the trial below, the jury returned a verdict for the 
plaintiff by the consent of connsel, with an understanding, 
that if his Honor mas of opinion that the plaintiff was entitled 
to recover on the facts above stated, a judgment was to be enter- 
ed accordingly, but if of a different opinion, the verdict was 
to be set aside and a nonsnit entered. 

His Iaonor, on considering the question reserved, gave jndg- 
ment for the plaintiff, from wllich the defendants appealed. 

No counsel appeared for the plaintiff in this Conrt. 
h'elly and llazqhton, for the defendants. 

BATTLE, J. The contract between Due and the plaintiff, 
by which the horse in question was delivered to the latter, for 
the purpose of secwing a debt which Due owed him, was un- 
doubtedly intended by the parties as a security for money, 
and must have been either a mortgage or a pledge. If i t  
were a mortgage, i t  mas clearly void as against creditors, be- 
cause not in writing, arid proved and registered n.ithin six 
months as required by lam. Eev. Stat. ch. 37, see. 23 ; (Rev. 
Code ch. 37, see. 39). If it were a l)a~r11 or pledge, n c tliiiik 
that it -was eqnnllp ~roicl as agai~ist the creditors, because the 
l~ossession, instead of being ret:~ined by the pawnee, was im- 
inecliately restored to the pawlor. A pawn is defii~ed to be 
a bailment or clelimry of' goods b;y a debtor to liis creditor, to 
be kept till the debt is didiarged. It is t11e 2 1 i p ( w i  c x c q ) -  
tzm of the civil law, aceorcling to wl~icli, the possesbioli of' the 
pledge (pipun) passed to the creditor, tlxrein iliff'erii~g from 
t l ~ c  hypothem where it did not. See Kent's Corn. 577, and the 
authorities tliere refirred to. In tlie 11-ell-consiclcl~ecl cabe of 
Bonk v. the h'ank of the State, G Ire. 12ep. at  page 319, Das- 
IEL, J., says, " a pledge is a deposit of personal effects, not to 
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be taken back but on payment of a certain sum, by express 
stipulation to be a lien upon it.') NASEI, Judge, says of the 
pledge that i t  is essential, "that the possession of the ar- 
ticle should accompany i t  ;" RUFFIN, Chief Justice, who 
filed a dissenting opinion, does not deny that the posses- 
sion of the article must accompany the pledge, but contends 
that, being but a security for money, i t  onght to be in writing 
and made public by probate and registration, like mortgages 
and deeds in trust, otherwise i t  should be void as against cred- 
itors. Bank, and other stock, and choses in action, he admits 
to be an exception, because they cannot be rendered liable to 
the satisfaction of a judgment, either upon execution, or by  a 
decree of the Court of Eqnity. See his opinion at  page 335. 
The mischiefs which the Chief Justice strongly depicts as 
likely to arise from holding that a pledge of a personal chat- 
tel, where tlie possession acconlpanies it, need not be in writ- 
ing, and proved and registered, would be greater if the pawn- 
or were at liberty to take back the pawn and keep i t  for n 
longer or shorter time, nnder another agreement with the 
pawnee. Being the original owner, his possession would be 
less likely to lead to a knowledge of the circunlstances nnder 
which he held it. How could a creditor or purchaser know 
-what reason wonlcl he have, even to suspect, that he had 
pledged it for a debt, while he still continued to possess and 
use i t  as formerly ? This very case, if the judgment were af- 
firmed, would afford a striking example of the injustice and 
hardship of tlie rnle. The defendant Tyson was a creditor of 
Due at  tlie time when he pledged his horse to the plaintiff. 
Due immediately took back tlic horse, and was in possession 
of it at the time when the defendant levied the execution 
upon it at the instance of Tyson. IIere was the owner i n  
possession of his own horse, and yet the defendant Tysonis to 
lose his debt, and have to pay, besides, a heavy bill of costs, 
because, forsooth, Due had made a secret pledge of the horse 
to another person ! We call the pledge a secret one, because 
i t  was not in writing and put upon the register's book, and 
there is no testimony to show that the defendant knew any 



DECEMBER TERM, 1856. 43 

Smith u. Sasser. 

thing about it. Such ought not to be, and we believe is not, 
the law. The judgment must be reversed, and, according to 
the agreement of the parties, a judgment of nonsuit must be 
entered here. 

PER CURIAM. Judgment reversed. 

STEPHEN SMITH vs. HENRY SASSER. 

Property delivered as a pledge, to secure a debt, and re-delivered by tho 
pawnee to the pawnor, may be sold by the latter, and a good title passes. 

ACTIOX of TROVER, tried before SAUNDERS, Judge, at  a Spe- 
cial Term (December, 1836) of Wayne Superior Court. 

The declaration alleged the conversion of a gun. 
One Bright Kennedy was the owner of the gun in question, 

and having had some repairing done to it, and being unable 
to pay for it, the defendant went with him to the gnn- 
smith and advanced the money so due him. The gun, there- 
upon, was, in  the presence of Kennedy, delivered to the de- 
fendant, upon an agreement that i t  was to be his property 
until the inoney was re-iinbursed to him. The gun was then 
handed back to Kennedy, who kept i t  for about five months, 
when he exchanged it with the plaintiff for another gun. The 
defendant afterwards got possession of the property a i d  con- 
verted it. 

The Court cllargecl the jury, that the property in the gun 
was in the defendant as a pledge, and unless they were satis- 
fied that Kennedy had paid him the amount for which i t  was 
pledged, he was entitled to their verdict. Plaintiff excepted. 

Verdict and judgment for the defendant, and appeal by 
the plaintiff. 

Dortch, for plaintiff. 
TI? A. Wright, for defendant. 
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B A ~ L E ,  J. The principle which must govern this case, 
is the same as that of Bawett v. Cob, decided a t  the present 
term, (ante 40). The owner of the gnn in question, pawned 
i t  to the defendant, to secure a debt which he  owed him, 
and the defendant immediately hanclecl i t  back to him, and 
he  kept i t  five months, and exchanged i t  to the plaintiff for 
another gun. By giving up the possession, the defendant lost 
his lien, and the plaintiff acquired a good title by  his pur- 
cliase from tlie owner. Thus, i t  is said in STORY on Gail~nents, 
sec. 299, ': tliat as possession is necessary to complete a title by 
pledge, so by  tlle cornmoil law, the positive loss, or delivery 
back of the possession of the thing, vitll the consent of the 
pledgee, terminates his title." So, in 2nd Kent's Coilirnen- 
taries, 581, we find i t  laid down, that in the case of Cuetilym 
v. Lansing,  2 Caine's cases in Error, 200, i t  was slio~rn, b y  a 
carefnl examination of the old authorities, to have been the 
ancient and settled English law, that delivery was essential to 
a pledge, and that the general proper t j  did not pass as in the 
case of a mortgage, but remained with the pawnor. The 
pledge of moreables without delivery is void as against subs& 
qent Zio~ia jk7e purcllaser8, 2 n d  generally, as against creditors." 

M-e are aware tliat there is an espresaion in the opinion, cle- 
livered by the Court, in tlie case of IUCLCOIIZJIP:~ T. J'cITI;L/I*, I4 
Pick. IZep. 500, wliicll ~ ~ - o n l d  seem to q11aliSy the doctrine as 
laid do~vn  b , ~  these eminent jurists. The c~pression is this : 
* *  I:' the veaclo~ or :lie pledgor ~ l i o ~ i l d  lmve the actnnl pos;ep- 
sioii of tlle property, after i t  Tvere pledged or sold, i t  vonlii 
be  only 22/*h/2/1. t f ~ ~ ~ l e ,  bnt ~ i o t  conelusire, e v i h l c e  of fraud. 
The 111atter mi@it be explained and prored to be for the lTen- 
dee c,r pledgee." IIere i t  is not said tliat the p o s s e ~ s i o ~  of 
the pledgor is obtained by n re-delil-ery from the pa~~- i l ee ,  and 
we presume, that sncli a case x i s  not intended, hecause in a 
subsequent part of the same opinion, i t  is stated " that the lien 
s~onlcl be clestroyecl, if the party gives 1111 his right to tlie p o z -  
session of the goo&." Sncli, we beliere, is the true doctrine, 
so far as creditors and subsequent bolzn $& purchasers are 
concerned. If i t  were otherwise, a wicle door would be open 
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to franc1 and injustice. As between tlie parties themselves, 
the rule may be different, and Story on Bailments, see. 299, 
cites Roberts v. Tfijaft, 2 Tam. 208, for the position, " that 
if the thing is delivered back to the owner, for a temporary 
purpose only, and it is agreed to be re-delivered to him, the 
pledgee may recover it against the owner, if he refuse to re- 
store it, after the purchase is fulfilled.'' However this may 
be, i t  does not apply to the case before us, in which the plain- 
tiff claims as a 6ona $de purchaser without notice. The 
j~zdgment must be reversed, and a venire de mvo awarded. 

PEE CERIAM. Judgment reversed. 

JONN A. PHILLIPS vs. PATRICK MURPHY, ADM'R. 

A deed conveying one's active services for five years, passes no property in 
the person making it, bat gives a chose in action, and is not against the pol- 
i c ~  of the law. 

ACTION of DEBT, tried before PERSON, Judge, at a Special 
Term (June, 1856,) of Cumberland Superior Court. 

The plaintiff declared on a bond, of which the following is 
a copy : 

" Six months after date, we, or either of us, pronlise to pay 
Charles D. Nixon, administrator of Louis A. Nixon, or order, 
the sum of one hundred and twenty-five dollars for value re- 
ceived, in hire of a certain negro, Robert Mills, for the term 
of four years, or so long as Louis A. Nison was entitled to the 
services of the said negro." (Sealed and delivered.) 

The due execution and delivery of the bond and its assign- 
ment to the plaintiff, were admitted. The negro, Mills, by 
an instrument of writing, under seal, had entered into a cov- 
enant with Louis A. Nixon, as follows : 

" Know all men by these presents, that I, Robert Mills, 
for and in consideration of sixty dollars, to me in hand paid, 
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at and before the sealing and delivery of these presents, the 
receipt whereof is hereby acknowledged, have given, granted, 
bargained and sold, and by these presents do give, grant, bar- 
gain and sell unto Louis A. Rixon, his executors and assigns, 
my active services, as a servant, for the full and entire term 
of five years, and the full and entire control of my person and 
labor during that entire time." (Sealed and delivered.) 

After the execution of the latter instrument, Mills was, 
against his consent, put into the possession of the intestate, 
Barksdale, by the plaintiff, as administrator of Louis Nixon, 
and the bond, declared on, taken as the consideration of such 
transfer of the said Mills. 

It was contended by the defendant, that this bond was void 
as being against the policy of the law. It was further con- 
tended, that the covenant, conveying his services, was void, 
and gave the covenantee no right to the services of Mills, as 
no man could sell himself into a state of slavery ; and that the 
consideration expressed in the face of the bond sued on, was, 
therefore, void. 

The foregoing facts being submitted. to his Honor, as a case 
agreed, he gave judgment for the plaintiff, and the defendant 
appealed. 

0. G. Wright, for the plaintiff. 
Xhephrd, for the defendant. 

PEARSON, J. There is nothing in the transaction against 
the policy of the law. The legal effect of the deed executed 
by Mills to Nixon, was not to make a slave of Mills, or in any 
way vest in Nixon a title to him as property, but simply to 
give Nixon a right to his service for five years, upon an ex- 
ecutory agreement, for a breach whereof an action of cove- 
nant would lie. The fact, that Mills is a free negro, makes no 
difference, for a white man may bind himself in the same man- 
ner. Indeed, it is common in some portions of the State, for 
white men to hire themselves during mop time, or for a year. 
The peculiarity about this contract is, that it is for five years, 



DECEMBER TERM, 1856. 47 

Thompson v. Whitman. 

and is extended, by express words, to the assigns of Nixon. 
In fact, it is clear from the language used, that the parties 
supposed that Nixon acquired, under the deed, some right 
more tangible than a chose in action against a free negro! 
This supposition, however, does not alter the legal effect of 
the deed. 

The other ground, as to a failure of consideration, was pro- 
perly abandoned. At law, deeds do not require a considera- 
tion, except such as operate under the statute of uses, and a 
failure of consideration is not noticed, although in some cases 
relief is given in Equity. We do not intend to intimate that 
this is one of those cases. There is no error. 

PER CURIAN. Judgment affirmed. 

WILLIAM THOMPSON vs. WILLIAM WHITMAN et aZ. 

Where a bond was given in lieu of, and for an indemnity against, a forged note 
which is surrendered, and a part of the contractis, that the individual, upon 
whom the forgery was made, was not to appear against the accused unless he 
should be summoned, such bond is against the policy of the law and void. 

And this, although it is expressly declared by the parties, a t  the time, that 
the new security is only given as an indemnity against the forged instru- 
ment, and not to compound the offense. 

ACTION of DEBT, tried before SAUATDERS, Judge, at a Special 
Term (December, 1856,) of Wayne Superior Court. 

The action was brought upon a bond, purporting to ,have 
been executed by William Whitman and Wright Whitman, 
payable to Lemuel H. Taylor, and endorsed by him to the 
plaintiff. 

I t  appeared that one Gabriel Whitman was brought from 
the jail of Wayne county, before three magistrates, upon a 
question of commitment for an offense unconnected with the 
matter in question, and not being satisfied as to the propriety 
of binding him to Court, they proceeded to investigate, with- 
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out any warrant or other written charge, a matter imputed to 
him, of ~ ~ h i c h  they had heard, to wit, a fraud conlinitted on 
Lemuel 11. Taylor, by obtaining his signature on a blank piece 
of paper, under a false pretense, and afterwards writing a 
proniissory note over it for four hundred dollars, payable to 
one Scarborough. 

Upon this inrestigation, Lemuel IT. Taylor testified, that 
Gabriel TIThitman came to his house, and asked him to lend 
him his name, and pointing to a place on the right hand side 
of a blank piece of paper, desired hiin to sign i t  there, vhich 
he clicl ; that afterwards a note was filled up, over the signa- 
ture thus obtained, for $400, payable to Scarborough; that 
he obtained the note from Scarborongh, in order to show i t  
to a lawyer, by giving his receipt for the same; that after- 
wards, on Wright Whitman and William Whitman's giving 
hi111 the bond sued on, he surrendered Scarborongh's note 
to tllem ; and that he expects to pay Scarborough the 
amount of .that note. On cross examination, Taylor said, 
' 6  nothing was said by XThitman as to the use he wanted with 
my name ; I think there was something said about a tolien or 
memento, but I don't recollect distinctly." 

On the same investigation, one i7licajah bfaarrtin testified 
that he was a t  the dwelling of Lemuel 13. Taylor in the Jan- 
uary previous, and heard Gabriel Whitman say, he wanted 
Taylor to let him have his name on a piece of paper, because 
when he liked any body well, he desired to carry some token 
about him ; that he produced the paper and pointed with his 
finger to the place where he wished Taylor to sign, and he 
accordingly did sign i t  in the witness' presence. The expres- 
sion used by Whitman, when he requested Taylor's signature 
was, that he wanted to carry i t  about to remember him, and 
some such word as memento or toke?t mas also used. 

I t  appeared in the case, that while Gabriel Whitman was 
in jail on the first mentioned charge, but before the examina- 
tion about the note to Scarborough, a negotiation took place 
between T a ~ l o r  and the defendants Wright and William, 
wherein i t  was agreed that Taylor should be secured and in- 



DECEMBER TERM, 1856. 49 

Thompson w .  Whitman. 

detnnified as to the Scarborough note ; accordingly, but still 
before the investigation above mentioned, the bond in ques- 
tion was given, payable to Lemuel 11. Taylor by Wright and 
William, who are the brothers of Gabriel Whitman, to secnre 
and indemnify the said Tajlor against the said note. The 
note made to Scarborough was delivered to them; at  the 
same time it was expressly understood, that Taylor had no 
power to stop the prosecution, or in any manner to control i t  ; 
but i t  was agreed and promised, on the part of Taylor, that 
he would not appear against Whitnian, unless he mas sum- 
moned so to do. 

On the investigation before the magistrates, Taylor was no- 
tified to appear and give evidence, which he refused to do 
until he was s~mmoned formally. Upon this being done, he 
did appear and testify as above statcd. 

The result of the investigation befhre the inagistrates, as to 
the filling up of the note to Scarborongh, was to coinniit Gabriel 
MThitman for trial. 

Upon the trial of the case below, a verdict was taken for 
the plaintiff, subject to the opinion of the Court, with the un- 
derstanding that if the Court should be of opinion in favor of 
the plaintiff, judgment should be entered 04 the verdict ; if 
otherwise, a judgment of nonsuit should be entered. The 
Court, being of opinion with the plaintiff, gave jndgment ac- 
cording to the verdict ; from which the defendants appealed. 

Bortch, for the plaintiff. 
Bryan,  for the defendants. 

P~ansom, J. The evidence lef't i t  doubtfnl whether Tay- 
lor had " lent his name" to Gabriel Whitman by signing i t  on 
the piece of paper, with the intention that said Gabriel might 
write a note above it, f'or the purpose of raising money, or 
whether Taylor had simply written his name on the paper, 
with the intention that the said Gabriel should keep the auto- 
graph as a token or memento of friendship. From the man- 
ner in which the verdict was entered, this fact was not passed 

4 
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on, or fixed one way or the other. His Honor calls it a fran- 
dulent note; and from the testimony of l~!k!jcbh i7fartin, 
which js set out in the exatnination befwe the magistrate, and 
sent as a part of the case, and the circ~lmstances attending the 
execution of the bond sued on, there was evidence tending to 
show that the name of Taylor was procured as a token of 
friendship merely, without an intention to authorise Gabriel 
Whitman to write a note above i t ;  at all events, as the case 
is now before us, the defendants have a right to assume that 
state of facts. 

If one writes a note above the signature of another, which 
happens to be at the foot of a lelter, i t  is clearly forgery ; so 
if he obtains the signature as an autograph, to he used as a 
keq-sake, and writes above it, i t  is a forgery; for forgery 
may be con~znitted AS well by the fraudulent application of a 
false instrnment to a true signature, as by a fraudulent appli- 
cation of a false signature to a true instrument. Chitty's 
Crim. Lam-, 1038. So we have this case : Taylor, upon whom 
the forgery has been committed, agrees that upon his being 
" secured and indemnified against the payment of the money 
purporting to be due on the fraudulent promissory note," by 
execution of the bond now sued on, "he would have nothing 
to do with the matter, farther than the law required." Upon 
receiving the bond sued on, he handed up the false note to 
Gabriel JIThitman, or his agent, telling him that he could not 
stop the prosecution, as that was a matter in which the State 
was concerned, and not under his control, but that he wonlcl 
not appear in the prosecution unless he was summoned to do 
SO. 

W e  think this was cornpou~ding an indictable offence, and 
consequently, that a bond given in consideration thereof, can- 
not be made the ground of an action in a Court ofjustice. How 
else can an individual compound a felony or other criminal 
offence, except by agreeincl. not to prosecute, and not to tell ? 
what he knows unless he IS summoned as a witness, and by 
giving up the false instrument, which will be most material 
evidence on the part of the State? 
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The efficacy of punishment depends more upon its certain- 
ty than its severity. Hence, it is a matter of public concern, 
that all violaLions of the crin~inal lam should be detected and 
punished. So that any individual who knows that an indicta- 
ble offence has been committed, and conceals it, thereby fails 
to discharge the duty of a good citizen. Upon this principle, 
the bare conceccZment of treason or felony is an indictable of- 
fence, and the offence is aggravated by comnpoundi?~g the fel- 
ony-that is, by an agreement not to prosecute or make known 
what has come to the knowledge of the party ; for, although 
he is the person directly injured, the lam does not allow him 
to take care of his private interest by accepting compensation 
at  the expense of the public justice. In offences less than fel- 
ony, this concealnient or componnding is not indictable, but 
i t  is, nevertheless, against the policy of the lav, and the due 
course of justice ; and the Courts would not be true to them- 
selves if they enforced a contract founded on such a consider- 
ation. If he secures himself by an executed agreement, well ; 
but if he relies on an executory agreement, having " cut loose" 
from the public, the Courts ~ 4 1  not give aid in furtherance 
of his selfish attempt. This is fiamiljar doctrine. The difficul- 
ty in the case is in making the application. 

13s  IIonor was of opinion that the consideration of the 
bond sued on was not against public justice. In this there is 
error. According to the view we take of the case, Taylor mras 
not at  liberty to take care of his private interest by accepting 
an indemnity, arid thereby depriving the State of an active 
prosecutor; which is one of the means relied on for the con- 
viction of offenders. The testimony of Taylor, when contras- 
ted with that of Nartin before the comnzitting magistrates, in 
reference to the same transaction, suggests the fear that this 
douceur had taken effect. When the person directly interes- 
ted is appeased 6efore the t r i d ,  he is under strong temptations 
to favor the offender. 

If, upon the next trial, i t  should turn out that, in point of 
fact, Taylor did sign his name with the intention that Gabriel 
Whitman should write a note above it, and afterwards took 
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advantage of Whitinan's alarm by reason of the proceedings 
instituted by the magistrates, and induced his brothers to ex- 
ecute their bond for his indemnity, by giving up the note, 
and agreeing not to prosecute, or give evidence, unless he 
was summoned or required to do so, an interesting question 
will be presented. Venire de nova. 

PER CURIAM. Judgment reversed. 

BENJAMIN RUNYOX TO THE USE OF WM. T. BRYAN vs. WIL 
LIAX CLARK, et. al. 

Where a third person pays the sum called for in a note, and takes it into his 
possession, it is a question of fact to be decided by a jury whether he intern- 
ded to pay it off for the accommodation of the maker, or to purchase it. 

ACTIOH of ASSUMPSIT, tried before MANLY, Judge, at  the 
Pall Term, 1856, of Reaufort Superior Court. 

The plaintiff declared on a promissory note, payable to him 
as Cashier, and negotiable at  the Washington Branch of the 
Bank of Cape Fear. On the back of this note was endorsed, 
" I assign the within note to , without recourse 
to me. BEX. RUNPON, Cashier." 

The defense mas under the plea of payment. Thomas H: 
Hardenhurg proved that the note in question had been dis- 
counted by the bank above named ; that after i t  became due, 
it  mas delivered to the attorney of the bank for collection ; 
tbat on a certain day afterwards, the said attorney and Wm. 
T. Bryan came together into the banking-house, the former 
bringing mith him the note in question; he said that Dr. 
Bryan wished to take the note up, and that he had paid him 
his fee. This witness was then the teller of the bank, and re- 
ceived the amount of the note and the interest due thereon ; 
he  said lie then delivered i t  to Dr. Bryan, with the endorse- 
ment on it, but his understanding at the time was that Dr. 
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Bryan intended to pay the note ; that it was then the custom 
of the bank, whenever a note was discounted, to sign the en- 
dorsement which was printed on the blank form used by it. 
This was a practice not understood by the witness. The 
note mas delivered to Dr. Bryan without any alteration and 
without any reference to the endorsement, and without any 
intention of passing the title to any one, and simply because 
it was considered as paid and extinguished. The witness said 
he had no authority to make such a sale or transfer of this or 
any other paper belonging to the bank. 

B u ~ t o n  A. Shiyp, the principal in the note, was examined 
for the plaintiff. H e  stated that, after the note fell due, be- 
ing short of money, he requested Dr. Bryan to take i t  up and 
bold it over for awhile against him and his sureties; that he 
did not expect or intend that any of the parties were to be 
discharged ; that he never paid any part of it to Dr. Bryan 
or any one else. 

The blank endorsement had been filled up with the name 
of Dr. Bryan, but the name was immediately struck out.- 
This mas after the suit was brought, but before the trial. 

The Court was called on by the plaintiff's counsel to charge 
the jury that the legal effect of the endorsement was to pass 
the interest in the note to Bryan, and that it could not be con- 
tradicted by parol ; but his Honor refused so to charge, and 
told the jury that it was a question of fact for then1 to decide 
whether Bryan intended to pay off the note for the accon~mo- 
dation of Shipp, or ~ ~ h e t h e r  he intended to purchase it ; and 
that, in deciding this question, the parol evidence given should 
be considered by them. Plaintiff excepted. Verdict for de- 
fendant. Judgment and appeal. 

Rodmm,  for plaintiff. 
Donnell, for defendant. 

BATTLE, J. The alleged error of which the plaintiff corn 
plains is that his Honor refused to instruct the jury, as reques- 
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ted ; that the transaction testified to by the witness, Earden- 
burg, was, in law, a purchase, and not a payment of the note 
in question. Had the testimony of this witness been the on- 
ly evidence in tlie cause, we think that the plaintiff would 
have been entitled to the instruction vhich he asked. So far 
as that testimony goes, Dr. TTiilliam T. 3ryan was a stranger 
to the parties, and the money advanced by liim mould not 
have been, in lam, a p a p e n t  of the note; S7~e~zcoocZ v. Col- 
Zier, 3 Dev. Rep. 380. But the testimony of the other \+-it- 
ness, Shipp, who was a party principal in the note, presents 
the case in another aspect. According to hiin, Dr. Bryan 
vent  at his instance to take up the note. I t  is true, he says 
that he die1 not intend that the note should be discharged, but 
should be helcl up against him and his sureties. Such might 
have been the intention of Dr. Bryan  hen he went to bank 
for the pnrpose of serring his friend. If so, it is liis misfortune 
that he did not dibtinctly inform tli; ofliccr of tlie bank of it, 
so that there could be no doubt that he was purchasing the 
note, anel not paying i t  off. IIarclenburg certainly thought 
that he was doing the latter, and hence arises the question, 
vha t  mas the true natnre of the transaction b e h e e n  them? 
mas i t  a purchase or a paymentt Vpon that cluestion there 
was evidence tending to support either side of it, but none ea- 
tablishing i t  conclusively either way. The blank endorse- 
ment, made long before, without any riew to a sale of the 
note to Bryan, and of which he was ignorant, coulcl not 
bare tlie effect claimed for i t  by the plaintiff's counsel. I t  
would, at  most, be only a cireuinstance to  be talien into con- 
sideration, together with other circnmstances, to prove that a 
p~~rchase  of the note was intended. There were other facts 
and circmnstances related by Mr. Hardenburg, which tended 
to  show a payment ; for if Bryan chose to advance the money 
for Shipp, the principal in the note, it was a payment by the 
latter, through him, as agent. His remedy, in that case, 
would be against Shipp o n l ~ ,  for money paid at  his request, 
and for his use. These conflicting v i e ~ ~ s ,  presented by the 
testimony, his Honor was bound to submit to the jury, and 



I 
DECEMBER TERN, 1856. 55 

State v. Harvell. 

as he did so fairly, the party against whom the verdict was 
found has no right to complain of it. 

PER CURIAM. Judgment affirmed. 

STATE vs. ISAAC HARTELL. 

The allegation of a bill of indictment, charging h and four others v i th  an as- 
sault 011 B, is not proved by the production of a record, which sets forth a 
bill of indictment, charging A andhoe others with an asault  on B. 

ISDICTNENT for PERJURY, tried before Dic~c, J., at the Fall 
Term, 1856, of Stanly Superior Court. 

The bill charges that, at a certain term of Stanly Superior 
Court, held by Judge BAILEY, '' a certain issue between the 
State and Conrad Crayton, John XcEachen, Alexander I-Im- 
nicut, Nonroe Tow, and Isaac W. Crayton, in a certain bill of 
indictment of an assault and battery, wherein the State .cxras 
plaintiff, and Conrad Crxgton, and the others, (naming the 
same four others,) were charged with an assault and battery 
upon the person of Isaac I-Iarrell, came on to be tried," $c,, 
and that the perjury was committed in the trial of such issue. 

Tlie record produced to establish this former trial, sets out 
a trial befo1.e Judge BAILEY, at the term stated, on an indict- 
ment against six persons-that is, against Conrad Crayton 
and five others, for an assault and battery on Isaac Ilarvell. 
The defendant's counsel objected to this record as evidence of 
the allegation in the bill, on account of the variance. IIis 
IIonor OT-erruled the objection and admitted the evidence, Ior 
which the defendant's counsel excepted. 

NEIL The record of the indictment and trial before Judge 
BAILEY was not sent to this Court, but i t  is described in the 
Judge's statement as above set out. EIe also speaks of i t  in 
this statement as " an indictment against Conrad Crayton and 
others." 
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The defendant mas found guilty. Jndgment and appeal. 

The Attorney General, Bailey, argued as follows: 

I t  is submitted, that a joint plea, by several defendants, in 
an indictment, is, in law, a joint and several plea as to each ; 
but whether the trial shall be separate or not is a matter of 
sound discretion in the Court below. Xtate v. Smith, 2 Ire. 
452. And if such an order was made, it must be presumed 
to be right, it being the exercise of a discretion from which 
there is no appeal. State v. Lamon, 3 Hawks. 175, and various 
other cases. In the exercise of such a discretion the Superi- 
or Court exercises supreme powers. As, therefore, the Court 
liad the power to order a separate trial in its discretion, and 
as such an order reconciles the apparent variance, the exis- 
tence of such an order should be presumed, as i t  is a presump- 
tion of law, that as to manner and form of proceeding, Courts 
of original supreme criminal jurisdiction, act rightly. Kim- 
drough's case, 2 Dev. 431 ; State v. Seaborn, 4 Dev. 305 ; State 
v. Ledford, 6 Ire. 5. By applying this presumption to the case 
before the Court, i t  will become manifest that there was no 
variance ; for, although six may have been originally indicted, 
yet the Court granted one of them a separate trial ; and the 
indictment, therefore, alleged that the perjury was commit- 
ted on the trial of the indictment against five. The two cases 
rimy have, very probably, been tried at the same time, and 
the jury haring fonnd the defendants guilty, the Conrt may 
have rendered judgment against all. I t  cannot be urged that 
the indictment should have stated the order for the separate 
trial, as it is only required by the Act of 1842, ch. 49, digested in 
Rev. Coclc, ch. 35, sec. 16, that the indictment should state 
the substance of the offence charged upon the defendant, 
without setting forth any part of any record or proceedings, 
and the indictment in this case is framed under that act;  as, 
therefore, the indictment does not profess to state the whole 
proceedings in the first case, and as the law does not require 
i t  to be stated, it is submitted that no counter presumption 
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can be made from its silence in this respect ; and as the Court 
below had the right, and might have ordered a second trial, 
which would cure the apparent variance, this Court should 
presume that the order was made ; for i t  is not only the set- 
tled rule of this Court to affirm every judgment not seen to 
be erroneous, (Thomas v. Alexandm, 2 Dev. and Bat. 385,) 
but every judgment of the Superior Courts ispresumed to be 
right, unless i t  appears to be erroneous. Fleming v. Bal- 
cumbe, 4 Ire. 268. 

I t  is further submitted, that it does not clearly appear from 
the Judge's statement, as a fact, that any variance existed, 
as i t  is only stated as a reason offered by counsel ; but how- 
ever that fact may be, i t  was the exclusive province of the 
Judge below to decide whether the record offered in evidence 
was the one described in the indictment; for the question of 
nu1 tiel record is a question of fact, not a question of law, to 
be tried as such by the Judge. Xtate v. Isham, 3 Hawks 
185. The determination of a question of fact, whether tried 
by a judge or jury, cannot be reversed ; therefore, the deci- 
sion of the Judge below, as to the fact of the record, is con- 
clusive. State v. RaiforcZ; 2 Dev. 214. By admitting the 
record to be read as proving the allegation of the indictment, 
his Honor necessarily adjudged i t  to be the record recited. 
As this Court cannot re-examine, and consequently correct, 
this decision, even if erroneous, i t  becomes an immaterial en- 
quiry whether the record produced did, in fact, agree with 
that recited, as this Court will not do that indirectly which 
they refrain from doing directly, which is the thing asked of 
jour Honors in the first point. 

Dargan, for defendant. 

PEARSON, J. The allegation of a bill of indictment, n-here- 
in the State was plaintiff, and Conrad Crayton and four oth- 
ers, (naming them,) were charged with an assault and batte- 
ry  upon the body of Isaac Harvell, is not proved by the pro- 
duction of a record which sets out a bill of indictment, where- 
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in  the State is plaintiff) and Conrad Crayton and jive others 
(naming them) are charged with an assault and battery upon 
the person of Isaac Harvell. The variance in respect to the 
defeudants is fatal. The indictment offered in evidence does 
not correspond with that which is described ; and, in pleading, 
i t  is a familiar rule, that although a description is made with 
more particularity than need be, still all the particulars must 
be proven, and hence the rule applicable to pleadings differs 
from that applicable to deeds or wills ; for, jn the latter, if there 
be several particulars of description, one which does not cor- 
respond may be rejected, provided the identity of the thing 
can be sufticiently rnade out by the others ; otherwise in 
pleading. The reason is, that pleadings may be instituted 
anew ; but in regard to deeds and wills, and the like, there is 
no chance for a second trial. Jfiller v. Chewy, in Equity at 
this term. 

I t  was insisted by X r .  Bailey, that as the issue upon the 
plea of nu1 tit1 .record mas tried by t l l ~  Jnclge in the Court 
below, his decision of the fact wts not the subject of review 
in this Court. Xr .  Bailey failed to take the distinction be- 
tween matter of law, ~ ~ h i c h  is inyolved in an issue, and mat- 
ter of fact. ?JThat anlounts to a variance is clearly a question 
of law, and isthe subject of review in this Court, as well when 
i t  arises upon an issue on the plea of .nu1 tielrecorcl, w-hen the 
Judge presemk i t  to hi1nse7j' a d  decides it, as when it arises 
upon an issue on the plea of ~ z o n  estfactzm, when the Judge 
gives i t  in charge to the jury. Our books furnish abundant 
illustration, e. g., the proceedings to charge bail, ca. sa. bonds, 
and the like. 

Mr. Bailey also imisted that the fact that the bill of in- 
dictment offered in evidence was against Conrad Crayton 
and five others, did not appear, except by way of inference, 
from what the defendant's counsel req~~ested the Judge to de- 
cide, and his refusal. 

The record of that indictment ought to have been sent as a 
part of the case ; but i t  is obvious that the fact was conce- 
ded to be as stated by the defendant's counsel. The State, 
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however, is precluded from taking any objection on this ac- 
count, for the case sets out that the State introduced the re- 
cord of " an indictment against Conrad Crayton and others," 
without naming them, or saying how many. This certainly 
does not prove the allegation of the indictment against Conrad 
Crayton and four others, (naming them,) and makes a wider 
variance than that which the defendant's counsel insisted up- 
on. There is error. lienire de movo. 

PER CURIIIM. Judgment reversed. 

JOHN ELLIOTT vs. SEIL kCcKAlr, el. al. 

A and B were tenants in common of a tract of land. A, with the sanction 
and assent of B, employed a surreyor to run the boundaries of their land, 
and in doing so, A, accompanied by the surveying party, committed a tres- 
pass on an adjoining tract; Held, that B was equally liable for such tres- 
pass. 

ACTION of TRESPASS, q. C. f., tried before PERSON, Judge, at  
the Special Term, (June, 1856,) of Cumberland Superior 
Court. 

The plaintiff showed title to, and possession of, the field in 
which the acts complained of were done. 

The defendants claimed to be tenants in common of 1690 
acres of' land, and read a grant for the same to John Gray 
Clount, dated in 1759, but did not connect themselves in any 
way with Blount, or shorn any possession at the time of the 
alleged trespass. This grant lapped upon the lancl covered 
by plaintiff's title, but not so as to include the field. I t  was 
proved by one McNeil that the defendant Withers employed 
him to survey the Blount lancl ; that McKay had nothing to 
do with his employment, so far as he knew. On a day ap- 
pointed they met, when Withers said they could not go on 
with the survey without seeing NcKay, (the other defendant.) 
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I I e  sent a messenger to him, who brought back word for them 
to go on with the survey. They then proceeded, and McEay 
came to hirn on the next day in the woods, and continued 
with them during the remainder of that day. During the 
time he was with them, some difficulty arising as to the course 
of a line, he produced papers from his pocket by which the 
matter was set straight. During this time also, McKay of- 
fered to lease part of the same land, claiming to own one-half 
of it. When McKay parted with them heleft no instructions 
about the survey; this was late on Saturday evening. On 
the Monday following, Withers, with himself (McNeil) and 
others, went on with the survey, and at a short distance from 
where they had stopped on the Saturday evening before, they 
entered the plaintiff's field and set up a stake as a corner.- 
They also marked some trees. 

There was no exception to the charge, as to ?Tithers, but 
McKay7s counsel prayed the Conrt to instruct, 

1. If MeKay merely gave his consent to Withers to make 
a survey of the Blonnt grant for his (Withers') benefit, and 
on his account only, that McICay would not be liable for his 
acts. 

2. If McKay authorised the survey for his own benefit, that 
even then, he would not be liable for the acts of Withers done 
in his absence, upon the land of the plaintiff, at a place where 
the Blount grant did not lap upon it, although these acts were 
committed by mistake, and not wilfully, in the prosecutiop 
of the survey. 

The Court gave the instruction first above asked, but refus- 
ed the second ; for this the defendant McKay excepted. 

Verdict for the plaintiff. Judgment and appeal. 

Shepherd, for plaintiff. 
BclZy, for defendants. 

BATTLE, J. The only exception as~igned by the defendant 
McKay, in his bill of exceptions, is that the presiding Judge 
refused to charge the jury "that if McKay authorised the 
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survey for his own benefit he would not be liable for the acB 
of withers (his co-defendant) done in his absence upon the 
land of the plaintiff, at a place where the Blount grant did 
not lap upon it, although these acts were committed by mis- 
take, and not wilfully, & the prosecution of the survey." 

The case states that no exception was taken to the charge 
as to TTTithers. We understand from this, that his liability 
for the trespass committed upon the plaintiff's land in making 
the survey, is admitted. If this be so, and we see no reason 
to doubt it, we are unable to cliscover any difference in the 
principle applicable to his case and that of the defendant 
XcKay. They were equally interested in the land surveyed 
m d  in the survey. It is true that IllcKay was not nctive in 
employing the surveyor, but he certainly acqnieseed in it, 
and assisted actively in making a part of the survey. Ile 
was not present, indeed, on the day when the trespass was 
committed, but he knew that the survey was to be prosecuted 
and did not countermand it. 

But it is said for him that the surveyor was the officer of 
the law, and he was not, on that acconnt, responsible for the 
acts of one whom he had no right to control. I t  does not ap- 
pear that the person employed mas the County surreyor, and 
therefore that reason fails. But if he were the County sur- 
veyor, nothing is shown to make it compulsory upon the de- 
fendants to employ him rather than any other surveyor. But 
if that were conceded, the conclusion which the defendant 
McKay wishes to draw from i t  does not necessarily follow. 
It is certain that a sheriff is an officer of the law, and the on- 
ly one whom a party can, in many cases, employ to levy an 
execution; yet a plaintiff may be liable who goes with him 
or gives him directions, and by mistake he seizes the goods of 
a wrong person. The fact is, that the surveyor was acting as 
much for the one defendant as the other ; because they were 
both iiiterested in the land surveyed, and though in different 
ways, they both assented to tbe survey. The surveyor was 
acting under the express or implied directions of both, and 
they are equally responsible for his acts, and for the acts of 



62 IN THE SUPRENE COURT. 
. - 

Carter v. Streator. 

each other, done in the scope of the business. There is no 
error. 

PER CURIAM. Judgment affirmed. 

WILLIAM CARTER cs. EDWARD A. STREATOR a T D  WILLISH 
W. SANDERS. 

One's agreement to work with his own slave for another by the day, 
gires the employer no interest in :he slave to entitle him to briug an ac- 
tion, or to deprive the owner of a right of action, for taking away the slave 
while so employed. 

In trespass or trovcr the defendant cannot, for the purpose of diminishing the 
damages; smil  liimself of snytlling which lessens the value of the property 
while in his wrongful possession. 

ACTIOX OF Tn~srasa, tried before CALDTVELL, J., at  the Spring 
Tenn, 1856, of Anson Superior Court. 

The action was brought for seizing and selling a negro slave 
named John. The plaintiff, Carter, and one Kirk had jointly 
hired the slave for the year 1895. In  Xay, of that year, 
their joint ownership was terminated by a contract between 
them, and John became the sole property of the plaintiff for 
the remainder of that year, and thenceforward was in his sole 
possession. After this separation the plaintiff hired himself 
and the said John to one Ragan, to work by the day;  and 
while they were so working, the defendant Sanders sued out 
an execution against Kirk, whicll was put in the hands of the 
defendant Strcator, and ~ m n t  together with him, and ~eized 
and carried away the said slave, and sold him for the remaiu- 
der of the year. The sale took place on the 22nd of June, 
when the plaintiff was present and forbade the same. 

The defendant proved that, afier the sale, during two months, 
John mas sick and unable to work, and insisted that it should 
go in mitigation of damages. He also insisted that the action 
should have been " case," and not "trespass." 
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His Honor ruled both these points against the defendants, 
and, under a charge according to this opinion, the j ~ z r ~ :  found 
for the plaintiff. 

Defendants excepted. Judgment and appeal. 

Durgnrz, for plaintiff. 
KO counsel appeared for defendants in this Court. 

BATTLE, J. There is nothing in the bill of exceptions which 
can justify us in reversing the judgment which the plaintiff 
obtained in the Superior Court. A t  the time when the slave 
in question mas levied upon and sold under the execution in 
favor of one of the ckfendantb againbt Kirk, the latter llad no 
interest in him. This seems to ha-ve been conceded by the 
defendants; for their only objection to the plaintiff's right to 
recover is, that his form of action was ~nisconceivecl. Theg 
say that, by his contract with Rngan, the possession of 
the slave became 7-ested i11 Ragan d~lring the time for ~ ~ h i c h  
the plaintiff and his slave were to work for him, that conse- 
quently the plaintiff's interest was only reversionary, for an 
injury to ~vllic11, " case," and not "trespass," was the proper 
~wnedy.  This objection is fo~~ncled upon an entire mistake as 
to the effect of the contract wit11 Ragan. The plaintiff did 
not thereby part with the possesion of his slave ; on the con- 
trary, he n-as necessarily to continue it in order to be able to 
f~dfil  his contract for working himself and his slave by the 
day. If the possession had been Ragan's he might have main- 
tained trespass or trover for tlic same, ~vhich cannot be seri- 
ously contended for. 

The instruction as to damages mas nndo~thtedly correct. In 
trespass or trover the defendant cannot, for the purpose of cli- 
minishing the damages, avail l i i m ~ l f  of any t h i v ~  wllicli les- 
sens the value of the property wliile he i~ in the wrongfill pos- 
session of it. IIad the slave died the day after he was taken 
by the defendants, they would have been liable to the plain- 
tiff for the full value of his interest in 11i1n. 

PER CURIAM. Judgnlent affirmed. 
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GEORGE W. GORDON vs. WILLIAM G. WILSON. 

A deed conveying slaves as a gift, but reserving ['enough of the hire of the 
said slaves comfortably to support" the donor, is not a deed in trust', but a 
deed of gift, and is not required to be registered within six months. The 
Act of 1854, ch, 19, extending the time for registering deeds of gift to two 
years, applies to one executed April 8th, 1853, a year not having expired 
from its date to the time of that act's going into operation. 

A deed of gift, expressed to be for natural love and affection towards a bastard 

child, is good at  common law, though there is no delivery of the thing giy-. 
en at  the time of its execution. 

ACTION OF DI:TI-UCE, tried before BAILEY, J., at the last Fdl 
Term of Currituck Superior Court. 

Upon the trial below, it was admitted that the slaves in 
question belonged to one Nary Wilson, who, in July, 1855, 
intermarried with the plaintifl, and that he was entitled to 
them, unless the title had been divested by a deed of gift to 
Willis C. Wilson, ~vho was an illegitimate son of the said Ma- 
ry Wilson, and for whoni the defendant held the slaves as 
guardian. The following is a copy of this deed of gift : 

" To all people to whom these presents shall come, I, Mar? 
Wilson, of the County aforesaid, send greeting : Know ye 
that I, the said Mary Wilson, for and in comideratio~l of the 
natural love ancl aflection which I have and bear unto my be- 
loved son, ITillis C. Wilson, of tlie County of Camden, and 
State of Korth Carulina, and for divers other causes and con- 
siderations me hereunto nloving, have given and granted, and 
by these presents do give and grant, unto the said Willis C. 
Wilson, a11 and singular, the following negrocs, (naming them) 
to h a m  and to hold, with their increase, with a reserve of 
enough of the hire of the said negroes to comfortably support 
me while I live. * " To have ancl to holcl, all and singular, 
die aforesaid negroes to tlie said Willis C. TVilson, his adm'r. 
and ex'r. and assigns forever." (With a clause of general 
warranty.) Dated April 8th, 1853. Proven before Camden 
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County Court, a t  Oct. Term, 1865, and registered on the 31st 
of the same month. 

I t  was objected, 
1. That the said writing not having been proved within 

twelve n ~ v n t l ~  was ~oicl .  
2. Tlmt being a ccllvegznce in trvsz, it mas void for not 

having heen r e g i ~ t e x ~ !  within six ~nollih,. 
3. That the said ~ x ; h g   as n2t niiilin i!ie act of 1654, 

giving furiliei- time for regiqtration. 
4. That the con-idem-rion exp~czseci In the dccd, being love 

and afTcetioa for an iI!c$timate chi!J, was insufiicient to raise 
a use and transfer th? s!avcl> withort ~317.331 :lelivcry. 

His IIoilor, being of opi:iim agair~st tlie plaintiff on these 
several p i ~ ~ t b ,  admilied the deed .to be ~ e a d  ; for which plain- 
tiff's c o ~ u i ~ e l  excepted. 

Verdict and jadgrrlent for defendant, and appeal. 

Xvzith, for plaintiif. 
Ileccth and P o o l ,  for c ichdan t .  

BATTLE, J. The ins txmeat  of m-riting under which the de- 
fendar~t l ~ e l d  tlie ski;-e; in co~~trovcrs?, is neither a mortgage 
nor a deed in trust, bnt simply a deed of gift, with a reserva- 
tion to the donor of n s~i.pjlwt ibr 112 ozt of tile hires of the 
slaves. 

TVl~atever efrect tl~is rcsermt;on I K L ~  haye in fixing a charge 
upon the slaves in i-lie 21t;11da cf the douec, i t  cmnot  alter the 
nature of the instr~i:.el;t ~;i-il-h i.c-spct to t l x  operation upon 
i t  of the registry law. A s  2 dccd cf gift of' slaves, the l f t l i  
section of 37th c:q;tcr of thc S k v i s d  S;aiutes, (which was 
the in force W~C: I  it ~ ~ 2 4  eseclitzdj required it to be r e g  
isterecl vitliin ons year after its c:iecntion; h t  before the 
year had expired, 111~ ZC'C  of IS5.4, cb. 19, extended the time 
t\vo year8 lollger, n-ithi11 xhic11 pcricd it 'ix.-.s, in fact, regn- 
larly yrovecl and registered. This is a full and complete an- 
swer to all the objections founded upon a want of a proper 
registration. 

5 
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The only remaining objection is equally untenable. Being 
a deed of gift of personalty, it opera tesp~opio  wigore at  corn- 
mon law by i t s  delivery, to convey the title, and does not de- 
pend upon the effect of the statute of uses, as in the case of 
lands, to transfer the seisin to a use raised upon a sufficient 
consideration. If an authority were necessary for this propo- 
eition, the case of Irons v. XmnZZyiece, 2 Barn. and Ald. 551 
(4 Eng. Coni. Lam Rep. 635,) is directly in point. There, AB- 
BOT, C. J., says, that "by  the law of England, in order to 
transfer property by gift, there must be either a deed or oth- 
er instrument of writing, or there must be an actual delivery 
of the thing to the donee." This clearly implies that a deed 
of gift is equivalent to an actual delivery of the thing, and 
such, we believe, has always been understood to be the law of 
this State. 

PER CURIAM. Judgment affirmed. 

J, K GREEN AND WM. K. LANE, ADMR'S., us. JOHN A. KORNEGAY. 

A deed in trust was made to one who had no knowledge of its execution at 
the time, but shortly afterwards, on being informed of the fact by the 
draftsman of the deed, he assented to it, agreed to act as trustee, and ap- 
pointed an agent to get possession of the property, who had the deed reg- 
istered, and proceeded, as agent, to demand and sue for the property; Held, 
that this was a sufficient delivery of the deed, though it had never actually 
been in the hands of the bargainee. 

,4 deed in trust to secure a separate use in property to a wife, is not required 
to be proved and registered within six months, or be void as to creditors 
and purchasers. 

A voluntary conveyance of personal property passes the IegaI title as to sub- 
sepuent pz~rckase~s, though void as to creditors. 

h creditor can only take advaxtage of a voluntary and fraudulent conveyanoe 
by reducing his claim to a judgment, and seizing the property under an ex- 
ecution. 

An action accruing to a lunatic can only be brought in his name. 
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THIS was an ACTION of D E T ~ U E ,  tried before SAUNDERS, J., 
at  a SpcialTerm, December, 1856, of Wayne Superior Court. 

The plaintiffs claimed title to a negro slave named Martin, 
by virtue of a deed in trnst, executed in September, 1852, by 
one Henry Roberts to John A. Green, the plaintiffb' intes- 
tate. The consideration expressed in this deed was one dol- 
lar, and the trnst was for the sole and separate use of Nancy 
P. Eoberts, the wife of the said Henry, during her life, and 
after her death to be reconveyed to the said Henry. The 
subscribing witness, who was a n~ember of the bar, proved 
that Roberts came to his ofice on the clay of the date of the 
deed, which vas  the 11th of September, 1852, and requested 
him to draw this deed and another, by which he, said Roberts, 
conveyed to a trustee, for the benefit of his wife, a house and 
lot near Goldsboro'. E e  drew the deeds as requested. and 
that for the slave had been in his possession ever since its ex- 
ecution up to the trial of this snit, except when it was in the 
hands of the public register for registration. EIe stated that 
i t  never had been in the hands of John A. Green, b~zt that 
some days after its execution he made the transaction known 
to him, when he agreed to act as trustee and gave witness an- 
thority to act as his attorney in any matter necessary to secure 
the possession of the slave Nartin. Witness, by virtue of this 
authority, demanded the slave from the defendant, which he 
refused to deliver, and afew days thereafter brought this snit. 
This witness also proved that the bargainee, John A. Green, 
after the execution of the deed, to wit, in the winter of 1853 
and 185-1, was insane, and that, in March following, lie died 
in a lunatic asylum, and that, some year or two before the 
bringing of this suit, Green had had occasional attacks of in- 
sanity. Tlie writ in this suit m7as issued 21st of Feb., 185-1. 
The deed was registered April Sth, 1853. 

The defendant then offered in evidence a deed from Rob- 
erts to him for the slave, Martin, bearing date 11th October, 
1852, and registered within the next month, and proved n 
full price and the bona $do payment of the consideration, in  
money, and in money's worth. H e  also proved, that after 
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Roberts had made this conveyance to the defendant, he said 
that  he llad made a deed for If'artii~, and for the house and 
lot near Goldsboro7, h ~ ~ t  that the cleecl was good for nothing. 

Tllere was er idei~ce inirodnced in  behalf of the clefendant, 
tending to show that, at the time of the deed froin Eoberts to 
Careen, ilie bargainor TT as largelj- indebted, a d  nearly. if not 
qnite, insolvent ; and that lle sms, a t  that time, indebted to 
the clefenclnnt in the sum of $360 ; and there Tvere, also, other 
circamstances tencling to show that tile deed to Green was - 

~ - 0 1 ~ u i t a r j  ancl fraildalent. 
It was also proved that, i11 Ko.i., 1852, Green told witness 

that he n e v x  l i d  seen the cleecl which I:o'uerts had macle to 
liim ; that he shonld not act as trustee, and shonlcl briilg no suit 
for t l ~  recoyerg of the slave IIartiri. 

Thc defe~ldant contended, 

I. That the deed i~nder  7s-hich the plaintiffs clai~iied was 
never clelivered, and the said John  A. Green llacl never 
accepted the trust. 

2. T1:at tlic deed in trnst had not been registered according 
to lax-. 

3. That the deed, being ~ o l u n t a r y ,  was frandulent, and void 
as to the ilei'cndant; Srst, beeawe he was a p~~rcl iaser  for a 
fall and fair cocsideratioil without noiice, and secondly, be- 
cause lle was a creditor. 

4. That the inbanit7 of Green, after appointing his agent, 
was a revocation of the authority to demand the slave and 
bring this snit. 

IIis Ironor decidecl these s e ~ e r a l  points against the clefen- 
dant, :.rid instructed tile j i ~ r y  accorclimlgly ; upon each of which 
defendant esceptcd. 

Verdict and jndgment forplaintiffs. Appeal by defendant. 

B y a n ,  for plaintiffs. 
SK A. Fright, for defendant. 

BATTLE, J. Neither of the objections urged against the 
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right of the plaintiffs to recover the slave in question is of snf- 
ficient force to prevent it. 

1. Tlie deed was undonbteilly delirered, if not before, as 
soon as the draftsman informed the bargainee of it, arid he 
had consented to act under i t  as trustee for the feme covert. 
X c L e a n  v. ~YeZwz, 1 Jones' Rep. 396. 

2. The second objection has been properly abandoned here. 
The deed in question was not intended as a security for mon- 
ey, and is not, therefore, one of those deeds in trust which 
must be proved and registered within six months, or be  J-oid 
as to creditors and p~zrcliasers. 

3. The recent case of L o q  v. Sblght,  3 Jones' Dep. 290, 
s h o w  tliat the defendant, as the subseqaent purchaser of a 
personal chattel, could not  set aside tlie prior conveyance to 
the plaintiffs' intestate. The case of Tr;lZ[jomi v. Conwr, 1 
Dev. Rep. 379, is equally in point to show that, as a creditor, 
the defenJa:it c o A l  taka advantage of tho cleeJ to the integ- 
tax 's  being T-oinniary and fraudulent, only by reducing his 
deist to a jndgment mld seizing the property under an execu- 
tion. 

4. The action was pl-opcrlj- brought in the name of John 
A. Green, the plainti%,' intestate, though lie were a lunatic 
at the  time. 231-ooXs v. i?l-ooT~s, 3 Ire. Eep.  369. m e  are 
awnre that i t  is snicl in Stock on Non Compotes, 211, (15 Lnw 
Lib. 117,) that in England the comn~ittee of n lunatic's estate 
.. can neither Lring nor defmcl actions or snits on behalf o i  
the m i z  c o t ~ q o s  ii,rxtl:, wirl~ozu; previon>ly obcaiiling the per- 
~nission of the Court to do so.'' See L q ~ n t  V. Be,?i.y, 3 
Jones' E e p  531. I iow the objection is to be made, or whetli 
e r  i t  can be nmde at all bx the other party on the trial, it is 
unnecessary ibr us to e1icjni:e. IIere the phifitiff died, ancl 
his ac1min;strators are made pariiea, and tllcy can undoubtecl- 
ly  recover any property to which their intebtate was 1eg:tlly 
entitled, and which is nnlawi'ally detained from them. 

There is no error, snd tlie judgment must be afirnled. 

PER CUEJAM. Judgment affirmed. 
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WILLIAM H. JOHXSON, TO THE USE OF JESSE H. ADAMS, us. 
BASSET BIKES, el. at. 

A power of attorney, signed by the purchaser of a note, in the name of the 
payee, is suEcient aurhority for an attorney at law to appear in 3 cause in 
Court, although the agent has no written authority to make the power. 

APPEAL from the Fall  Term, 1856, of Wilson Superior Conrt, 
MANLY, J., presiding. 

William $1. Johnson, the plaintifl, had sold the note on 
which this action was brought to Jesse H. Adams, but  had 
not endorsed the same. On the return of the writ in this 
case to the Count. Conrt, the defendants' attorney required 
of the attorney for the plaintiff to produce a written authority 
to carry on this sait, or that the same be dismissed. There- 
upon X r .  Ho~varcl produced a poner  of attornej- in due form, 
signed " W. 11. Jollnson by Jesse H. Adama." This mas 
objected to by the defendants' counsel as not being properly 
executed, hut was ruled by the Court to be sufficient, where- 
upon the defendants appealed to the Snperior Court. 

The same objection was urged by the defendants' coun- 
sel in the Superior Court, but  was overrnlcd b~ his IIonor, 
and he gave judgment '& that there v a s  no error in the Court 
below ;" mliereupon the defendants appealed to this Conrt. 

IJowurd, for plaintiffs. 
Dortch, for defendants. 

PEARSON, J. The legal effect of x contract for the sale and 
delivery of a bond, which is handed oyer to the p~uchaser  
without endorsement, is to constitute the purchaser an agent 
of the obligee to receive the money. Bake v. C'cc~ter, 13 Ire. 
325. Being the agent to receive, he of course has authority 
to bring suit in  the name of the principal, and do all other 
acts necessary for the collection of the bond,--snch as giving a 
written power to an attorney a t  law to bring snit. 

It is insisted that, under Statute Rev. Cade, cli. 31, see. 37, 
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by which every attorney who claims to enter an appearance, 
may be required to produce a power or authority signed by 
the party, or " by some person duly authorised in that behalf," 
is not complied with by the production of a power signed W. 
K. Johnson, (the obligee) by Jesse H. Adams, (the purchaser) 
agent ; because, as was contended, the agency ought to be 
proved by writing, and the authority to sign the name of the 
principal cannot be shown by parol. There is no case or prin- 
ciple to support this position. The statute requires the pow- 
er  to the attorney to be in writing, signed, &c., but the au- 
thority to sign the name of the principal is not required to be 
in writing. 

The decisions upon the statute of frauds settle this question, 
Certain contracts are made void unless put in writing and 
signed by the party to be charged therewith, or " by some 
other person by him thereto lawfully authorised." Rev. 
Code, ch. 50, sec. 11. I t  is settled that the aathority of the 
person signing the name of one, as his principal, need not be 
in writing. Indeed, if the name is signed without even a 
parol authority, a subsequent ratification will make i t  valid 
within the statute. Chitty on Contracts, '71, and other text 
books. 

The form of the judgment set out in the record is agreea- 
ble to law. Russell v. Saunders, 3 Jones' Rep. 432. 

There is no error. 

PER CURIAM. Judgment affirmed. 

MILES DAYIS us. AMARIAH BURNETT. 

Where a joint owner of property, authorised to sell, warrants the soundness 
of the property, which turns out to be defective, and the seller pays for the 
defect without suit, the otherjoint owner is liable to contribute to the lossin 
proportion to his interest. 
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AGTI~N OF ASSUMPSIT, tried before SAUNDERS, J., at  the Fall 
Term, 1856, of Martin Superior Court. 

The plaintiff declared on a special contract of indemnity, 
and on all the common counts. 

The plaintiff, the defendant, and one Taylor, owned jointly 
and equally a quantity of corn, which was in a crib, never 
having been divided. The plaintiff, representing himself as 
the agent of the others, sold the corn to P. P. Clements at 
two dollars a barrel, and agreed in writing to deliver it on 
board a vessel when called for, in merchantable orcler. Shortly 
afterwards Clements, meeting the defendant, informed him 
that he had bought the corn at two clollars per barrel, bnt gave 
him no further information as to the terms of this agreement, 
to which he replied, " it was right." Clenients assigned his in- 
terest in the contract to Waldo and Parrell, and anthoriscd 
them to receive the corn. A dispute arose between Waldo 
and the plaintiff as to whether the corn was in merchantable 
order, when the former refused to receive j t unless the plain- 
tiff would make it merchantable in Norfolk ; this the plaintiff 
agreed to do, and thereupon the corn was delivered. The defen- 
dant was not present at this conversation, nor had he been 
informed of it. After the corn was delivered on board the 
vessel, and before its arrival at Korfolk, Clements paid plain- 
tiff and defendant each his share of the price at two dollars 
per barrel. I t  was known to Waldo and Yarrell, as well as 
to Clements, that Davis, the plaintiff, owned but one-third ol' 
the corn. On arriving at Norfolk the corn was fonnd to be 
unmerchantable, and the difference betweell that and sound 
corn was $246, 44, which vas  paid by the plaintiff to Waldo 
without suit. 

The plaintiff demanded of the defendant one-third of the 
sum paid by him, for the deficiency in the corn, which being 
refused, this action was brought. The Court gave judgment 
for the plaintiff, upon a case agreed embracing these facts, 
from which the defendant appealed. 

Doanell, for plaintiff. 
Wksdon, Jr., and Bodma%, for defendant. 
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NA4sx, C. J. Three questions present tlxmselves in this 
case. Ist, Was the plaintiff the agent of the defendant in 
selling his portion of the corn? 2nd. Had lie the power to 
warrant the soundness of the corn, and thereby bind the de- 
fendant? 3rd. Can he maintain the action upon either of the 
counts in his declaration Z 

As to the first. The plaintiff and defendant, and one Tay- 
lor, were the joint owners of a parcel of corn lying in bulk in 
a crib, each owning one-third. Tlle plaintiff sold the whole 
to one Clements at two clollars per barrel, to be clelivered on 
board of a vessel, when called for, in good iiierchantable or- 
der. Clernents subsequently informed tlie defendant that he 
had p~~rcllased the corn at tlie price stated, bnt did not inform 
him of ally other terms. The defendant replied, " it is right." 
Clenieats, subsequently, paid tlie plainti8 his one-third of the 
price of the corn, and the defendant his third. These facts 
sufficiently show that Davis Tras tlie agent of the defendant to 
do this particular thing-that is, to sell his portion of the corn, 
unrestricted by any special instrnctions. 

2nd. An agent to sell personal property has, by lax ,  power 
to bind his principal by a warranty of sonndness. Brown 
on Actions, 174; Paley on Agency, 210. The eniployment 
gave the power. Bilyear v. XZc~xke, 5 Esp. S. P. cases, 75 : 
Ilunter v. Jcmzesor~, 6 Ire. Xep. 252. The contract between 
plaintiff and Clements was for the corn to be delivered on board 
oftlie vessel, \rhen calleclfor, in good medml tab le  order. This 
contract was in writing, and signed by the plaintif? alone. 
When Waldo and Yamell, who liad piirchased from Clements 
his contract, applied for the corn, they refused to receire it, 
upon the ground that it was not such an article as they liad 
bargained for, not being in good merchantable order, unless 
the plaintiff wonld make it merchantable in Norfolk. This 
he agreed to do. A t  Xorfolk it ~i-as shown that the corn was 
not merchantable, and the plaintiff paid to Waldo and Tarrell 
the difference between the corn as it was, and what it was 
agreed it should be. Was the defendant bonnd by the con- 
tract he made with the purchaser? The authorities above 
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cited shorn that he was, to the amount of his interest in the 
corn. On this point our attention was called to the cases of 
Xeadows v. Smith, 12 Ire. 18 ; McCaZl v. Clayton, Bus. 422. 
Both these cases differ materially from this. In neither of 
these did the agent have any interest in the subject matter of 
the agency. In  the first, the contract was made for the build- 
ing of a flat for Smith, the defendant. In  the other, the note 
or due bill, the foundation of the action, was signed George 
Clayton, "agent for Davidson's River Navigation Company." 
In  both these cases the Court say that, by their respective 
contracts, the agents were not bound, but that their respec- 
tive principals were, and that their payments were officious 
acts, and they could not recover from the respective defen- 
dants the money so paid without their request. Can the mon- 
ey paid by the plaintiff be considered officious? The corn 
sold was the joint property of the plaintiff, and of the defen- 
dant and Taylor, lying in bulk, undivided ; and the plaintiff 
was the agent of the two latter to sell their shares, and the 
whole was sold as sound. When i t  was ascertained that the 
corn was not merchantable, the purchasers might have refus- 
ed to receive it, and were induced to do so only on the con- 
dition that the plaintiff wonld guarantee its merchantable 
quality at  Norfolk ; this he did. As to his third, he acted for 
himself, as to the other two thirds, as the agent of the defen- 
dant and Taylor. But the contract was one. H e  could not 
gnarantee his third without guaranteeing the whole, for the 
corn was undivided. By his contract he bound himself for 
the whole and was answerable for the whole. Although the 
purchasers knew that two-thirds of the corn belonged to Bur- 
nett and Taylor, they also knew that one-third belonged to 
the plaintiff. 

I t  is in general true, that where an agent, at the time of 
making a contract, discloses his principal, he is not personally 
answerable, but where he binds himself, he is answerable ; 
and if made to suffer in damages arising out of the contract, 
be is entitled to compensation from his princiya1. Bunhr v. 
Jameson, ubi supa. 
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W e  are of opinion, for the reasons above stated, that the 
plaintiff can maintain his action. 

PER CURIAM. Judgment affirmed. 

I-IOELL AND CORY us. JAMES L. PAUL. 

Where there has been a temporary exchange of articles, there is no principle 
that requires that the one shall be returned to the former owner before the 
other can be recovered. 

ACTION OF TROVER, tried before SAUNDERS, Judge, at  the 
Fall Term, 1856, of Pitt  Superior Court. 

The action was brought for the conversion of a refrigera- 
tor. 

One James had temporarily exchanged the refrigerator in 
question with Mrs. Worthington, and sold it, while in her pos- 
session, to one Bell, who sold i t  to the plaintiffs. The refrig- 
erator which Mrs. Worthington put in the possession of James, 
and which was her property, went from James' possession in- 
to that of Bell, and from his into the possession of the pliin- 
tiffs, who were still in possession of it when the demand in 
this case was made, and the suit brought. The plaintiffs had 
never claimed the refrigerator which they had received of Bell, 
(originally Mrs. Worthington's,) nor had the defendant, or any 
one else, ever demanded it. 

The defendant's counsel requested the Judge to charge the 
jury, that on a mutual exchange of goods for an indefinite pe- 
riod, the party seeking to terminate the bailment must offer to 
surrender those in his possession belonging to the other party. 
His Honor declined to do so, but told the jury that if they be- 
lieved that the plaintiffs had demanded the refrigerator of the 
defendant, before suit was brought, and that the cle'fendant had 
refused to deliver it up, and had converted i t  to his own use, 
the plaintiffs were entitled to recover. Defendant excepted 
to this charge. 



76 IN THE SUPREME COURT. 

Hoe11 u. Paul. 

The jury found a verdict for the plaintiffs. Judgment and 
appeal. 

RocZnzan, for plaintiffs 
No  co~znsel for defendant in this Court. 

BATTLE, J. The defendant does not deny that the article, 
for thc conversion of which suit was brought, belonged to the 
plaintiffs, but his corinsel contends that a return, or offer to 
return, the article which the:; had taken upon a ten~porary 
exchange with him, is in the nature of a condition precedent 
to their right of recorery. No authorits is cited for this po- 
sition, and we are not amue  of any aclj~ndicated case, or prin- 
ciple, upon vi-hich it con he sustained. The transaction be- 
tween the pr t ies ,  or i-ather between those to   hose rights 
they sncceecled, creatcd a mutual bailment vhich each had 
a right to put nn end to by rnaliing a demand of the thing 
bailed. If the article in the possession of one of the partiesliad 
been Iost or destrogecl, without any default of the bailee, 
i t  certainly vould not hax-e justified the other party in de- 
taining the thing exchanged, because the former could not 
return, or offer to return, his chattel. The doctrine contend- 
ed for by the defendant would be extending the principle of 
lien beyond any formcr precedent, and further tlmn tliere is 
any necessity for its existence. What lnight have been the 
result had the plaintiffs claimed the defendant's property, or 
had even refused to deliver it on demand, i t  is unnecessary 
to decide, for they had never done either. So far as appears, 
the defendant could, at a n j  time, have regained the possession 
of his refrigerator, and his neglect to do so, gave him no riglit 
to refuse on demand to deliver up that of the plaintiffs. 

Judgment affirmed. 
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M. N. I-IARRISON vs. JOSIAH BRIDGES. 

Where, from the loose manner in which the partics hare dealt with each oth- 
er, it is not possible to show the precise quantity of conirnodities delivered, 
or their quality, or value, it is proper to allow jurors to act on evidence 
which will enable them to approximate the truth of t l m c  lacts. 

ACTION OF ASSUMPSIT, tried before SAUKDEES, J., at  the Fall 
Term, 1356, of Kash Superior Court. 

The plaintiff declared on a special agreement: thct in con- 
sideration of his services as clerl< and general xnmager of de- 
fe11dan.t'~ store, the latter was to disiil nncl carry off, free of 
charge, all such tnrpentine as plainti8 might mabc and de- 
lirer during the year. The plaiiltiff produced evidence tend- 
ing to show that he had cultirnted n suEcient nm~lber of pine 
trees, with two good hands wl-hich lie I d  employed, to make 
six hundred barrels of dLrp and s c r q e ;  that he had also em- 
ployed, at short intervals, four or five o t l w  hxids. I-le also 
offered evidence to show that Ile had a wagon and team en- 
gaged in llauling turpentine to the defendant's distillery, but 
was unable to pro-ve the precise namLer of barrels clelivered. 
JFe further showed, by evidence, the number of gallons of 
spirits that couid be distilled from COO barrels of tuqxntine. 

Tlie clefendant then produced in evidence a hy-book kept 
by plaintiff, which mas in his hand-writing, and in which mere 
entries, for s e ~ ~ e r a l  montl~s during the year, of tho quantity of 
spirits distilled. 

On this eviclence the defendant's counsel inovccI the Court 
to instruct the jury, 

1st. That the plaintiff conld not recover, hecause he had 
failed to ~ 1 1 0 ~ ~  the precise quantity of turpentine clelivered. 

2nd. That, if entitled to recover, he conld not recover for 
a larger quantity tllan was inentiomd by the cniries made 
by the plaii~tifl'himself in the day-book. 

The Court instructed the jury tlmt the plaintiff had to sat- 
isfy them as to the quantity of turpentine delivered, and this 
they were at  liberty to collect from a fair construction of the 
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facts and circumstances offered in evidence. That, as to the 
quantity of turpentine made and distilled, they were to exam- 
ine for themselves the day-book, and decide whether that 
contained a full account of the whole quantity made, or oth- 
erwise. Defendant excepted. 

Verdict and judgment for plaintiff. Appeal. 

dliller and Dortch, for plaintiff. 
Boore? for defendant. 

PEARSON, J. There is no error. From the loose manner 
in  which the parties dealt with each other, i t  was impossible 
to show the precise quantity of turpentine which the plaintiff 
had delivered, or the precise quantity of spirits for which the 
defendant was accountable. In such cases i t  is every day's 
practice to allow jurors to act upon evidence which will ena- 
ble them to approximate the true quantity ; positive precision 
being out of the question, unless there is an actual measure- 
ment. 

Upon the same ground, in regard to quality and valne, 
witnesses are allowed to give their opinion, and the result is 
left to the good sense of the jury. 

In respect to the entries in the day-book, tho statement of 
the case is so meagre, and so few details are set out, that we 
are not able to see the :' point." The plaintiff acted as clerk 
in  the defendant's store, but i t  does riot appear that i t  was 
his business to keep a full account of the quantity of spirits 
distilled. He, it seems, entered the qrzantity of spirits distilled 
for several months during the year. Whether this included 
all the spirits distilled dnring " the several montlls," or was 
confined to the spirits produced from the turpentine which he 
had delivered during that time, is not stated ; nor is i t  stated 
who made the entries during the rest of the year ; consequent- 
ly, we can see no error, and the judgment is affirmed. 

PEE CUBIAM. Judgment affirmed. 
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WILLIAM LANCASTER vs. JOSEPH BRADY, ADWR. 

Where the merits of a case tried before a justice of the peace, are clearly and 
decidedly [or the party cast in the trial, and there were clrcumstancea 
tending to show fraud and collusion between the successful party and the mag- 
istrate, who were brothers, to deprive the former of a fair trial, and of the 
right to appeal; Held, that a recordari was proper to be issued, and a new 
trial should be had. 

PETITION for a RECORDARI in the Superior Comt of Craven 
County. On the retnrn of the writ of recordari, which had 
been issued in this case, the petitioner's counsel moved that 
the cause recorded and sent up to the Supe r i~ r  Court, should be 
placed on the trial docket, his Honor, Judge MANLY, presi- 
ding. 

The petitioner, in his petition, set forth that the defendant, 
as the administrator of one Caswell Gardner, suing to the use 
of George W. Street, obtained s judgment against him before 
one Samuel R. Street, a justice of the peace of Craven Coun- 
ty, on a certain day in October, 1855, for sixty dollars and 
seventy-five cents, with interest on the same from the 27th 
of March, 1848, on a note which petitioner had given to Cas- 
well Gardner on said 27th of October, 1848. I Ie  further al- 
leges that on the 12th of September, 1848, he paid Caswell 
Gardner sixty dollars on that note, and took his receipt for 
the same, which he has ready to produce. H e  states that 
when he made this payment, Gardner said he had not the 
note with him, but i t  was supposed to be nearly enough to 
discharge the anionnt ; and that he heard nothing of this froin 
that time until George TV. Street presented it to him for pay- 
ment, stating that he had bought i t  from John Z. Gardner, a 
son of the said Caswell, for twenty-five dollars, although the 
petioner is amply good for the amount. H e  alleges further 
that he then stated to George W. Street; the facts in relation 
to the payment, and offered to pay him the small balance ac- 
tually due on the note, but as he did not have the receipt with 
him notbing more was done iu the premises, except that Street 
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agreed, if the receipt was not too large, he would allow it, 
and make a fair settlement. 

I Ie  fllrtlier alleges, that some time in September, 1855, he 
was warranted on said note, and ordered to trial before Sam- 
uel R. Street, a brother of the said George W., at  Swift 
Creek Bridge, on the ----- day of --- , and that he at- 
tended on the clay, and at tlre place, (arriving there about 12 
o'clock) when he was informed that his case had been tried, 
and a jnclgrnent rendered against him for the full anio~mt of 
the note, and that the magistrate had gone off with the pa- 
pers. l i e  says that, being ignorant of the lam, and at  a dis- 
tance fio111 any one wit11 w1101n to counsel, he a&ed several 
intelligent gentlemen who mere present for advice, vllo in- 
formed him that a new trial in the case was a matter of dis- 
cretion with the magistrate, and as it was plaintiff's brother 
who llacl the papers, in all probability he would not grant 
one, and that the petitioner could not appeal, because he was 
not present at  the trial. Before he could obtain legal advice 
the ten days llxd expired. I l e  says lie intended to be present 
at the trial with his receipt, but was unavoidably prevented 
from doing so. 

Gcmge iTT. Street, for the defendant, in his answer 
says, that he knom nothing of the payment and re- 
ceipt, but what the petitioner told him, and he replied on 
that occasion, that if the receipt was just and right he would 
allow the same. H e  says he is inforined and believes that 
Lancaster, the petitioner, did not make his appearance on the 
day a d  at the place of trial until about 4 o'clock. 

S)ie~, the ofiicer, states in an affidavit, that he summoned 
the petitioner to appear in the case mentioned, at  12 o'clock, 
on 1st of September, 1855, before Samuel R. Street, and that 
the m-arrant was not retnrned until about 3 1-2 o'clock on the 
dayi; tlmt the said petitioner had not then made his appear- 
ance. 

S~ITLU~Z 12. SiPeet, the justice of the peace before whom the 
warrant was tried, stated to the same effect with the affiant 
Spier. 
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BiZey Cazcsey's affidavit establishes the genuineness of the 
receipt for sixty dollars alleged by the petitioner. 

On considering the motion submitted, his Eonor stated 
that "the excuse of the petitioner for not producing his re- 
ceipt before tlie justice, and appealing, in case i t  was not al- 
lowed, is not explicit or entirely satisfactory ; but the merits in 
respect to the payment alleged, seem to be so decidedly in 
his f3vor that I have thought it right to give him an opportn- 
nity to establisli i t  before a tribunal not akin to either party." 
-4ccorclingly lie granted a new trial, and ordered the case t o  
be put on the trial docket. From this decision the defendant 
appealed. 

KO counsel appeared for the plaintiff in this Court. 
Grem, for defendant. 

Nasrr. C. J. There is such n conflict in the testimony rel- 
ative to the circumstances attending the trial before the niag- 
istrate, that we have been in some donbt as to the judgment 
to be rendered. The petitioner swears that he did attend at  
the place, and at the tiwe, to which he was summoned-at 
12 o'clock of that day, wllen hc was informed that tlie trial 
was over and jndgment rendered against him, and that the 
magistrate had gone away ; that he consulted some persons 
present what course to pursue, when he was told, not being 
a t  the trial to obtain an appeal he must procure a new trial. 
This hc did not attempt to do, for he was further told, the 
magistrate, who gave the judgment, was the brother of the 
ldaintiff, and ~voulcl not grant him one. The justice and the 
oficer both swear that the judgment was not given till three 
o'clock, and that delay was occasioned by the non-attendance 
of the petitioner. The note is for sixty dollars and seventy- 
five cents. The petitioner swears that he paid to Caswell 
(;ardner, on the note, the sum of sixty dollars, on the 12th of 
September, 1848 ; that the note not being present, he took 
from Gardner a receipt for the amount, neither of them re- 
membering the exact amount. Upon these affidavits, consid- 

6 
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ered alone, we should r e f ~ ~ s e  the application. But there were 
other circumstances attending the case, which lead 11s to think 
there was foul play. The plaintiff in the jndgment, knew 
that the defendant claimed a credit on the note of sixty clol- 
lars, evidenced by a receipt, leaving but a small sum due. 
H e  treated with the defendant upon the basis of that receipt. 
H e  was the yurchaser of the note from the son of Caswell 
Gardner, to whom it was payable, at the price of twenty-five 
dollars, and agreed to allow the payment if not too large ; yet, 
the judgment is taken, without reference to the payment, for 
the full amount of the note. Again, the receipt given by 
Caswell Gardner to the petitioner, for sixty dollars, is proved 
by Riley Causey, to be in the hand-writing of Garclner. The 
petitioner alleges he paid the money on the note on the 12th 
of September, 1818, and heard no more of i t  until presented for 
~ a y i n e n t  by the son of Caswcll Gardner, who was then dead, 
and had been for some tinic. The note bears date 28th of 
March, 1848. Now, it may be asked, why did not Gaswell 
Qardner, in his life-time, endeavor to collect the note i" Why 
did not his administrator, Brady, do so? From September, 
1848, the date of the receipt, to July, 1855, near seven years, 
the note is permitted to lie dormant. These things are men- 
tioned not as proving the existence of the rcceipt, but as cir- 
cumstances to prove that the trial before the magistrate Street 
was not obtained in good faith, but in fraud of the Il'ghts, 
of the petitioner. Another strong circuinstance sliowing the 
frand is, that the magistrate, who gave the jndgment, was the 
brother of the plaintiff. The law forbids any one to try his 
omn cause, and justice, propriety and delicacy, forbid a Juclge 
to sit in judgment in a matter affecting the interest of a near 
relative. I am proucl to say, i t  is the first instance of the kind 
~vithin my knowledge in North Carolina. But again, the con- 
duct of this magistrate, after renclering the judgment, was 
snch as to excite strong suspicion, that he did not intend that 
the defendant should get either an appeal or a new trial. 
When the defendant got to the place of trial, he found judg- 
ment given against him, and that the magistrate had gone off 
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with all the papers. A party complaining of a magistrate's 
judgment must pray his appeal at the time of the trial, but 
surely the law does not require it to be done instanter. He has 
the whole day within which he may appeal, or surely a rea- 
sonable time to make up his mind whether he will appeal o~ 
not. Ent the defendant might have applied to another ma- 
gistrate for a new trial if Street had not taken the papers with 
him. In  cases allowing an appeal, the party complaining and 
suing for a recordari, must show that he was prevented from 
appealing by fraud, accident or mistake. 

In the language of his Honor, " the excuse of thezpetitioner 
for not producing his receipt before the magistrate, and -ap- 
pealing in case it was not allowed, is not explicit or entirely 
satisfactory; but the merits in respect to the payment alleged, 
seem to be so decidedly in his favor, that I have thought it 
right to give him an opportunity to establish i t  before a tri- 
bunal connected with neither party." For the reason so as- 
signed by his I-Ionor, and upon the well-grounded suspicion 
of fraud on the trial, we think with his Honor, that the peti- 
tioner is entitled to his recordari, and that the case should be 
placed on the trial docket as he swears to its merits. This 
opinion will be certified. 

The judgment below is affirmed. 

PER CUXIAM. Judgment affirmed. 

STATE vs. GUILFORD, A SLAVE. 

JTT1lere a record shows that a grand jury mas drawn and cmpannellecl, sworn 
and charged to enqnire for the State, of and concerning all oflences, &c., 
m d  by such grsnd Jury, "it was presented in manner and form following, 
that is to say," setting out the bill of inclictmeat, the record is sufficient 
11-ithont copying the entry of "a true bill," usually found on the books of 
indict?nents. 
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State v. Guilford. 

Tars was a TRIAL for aruxnm, tried before S A ~ N D E R ~ ,  J., a t  
the Fall  Term, 1856, of T?Talie Superior Court. 

Tile prisoner was found guilty of mnrder, and a motion was 
lnade in arrest of judgment, but upon what grounds the rc- 
cord does not s h o ~ ~ .  The n1otion Tvas ovewnlecl and the 
prisoner appealed. I11 this Court the prisoner's connse! 
niorecl in arrest, upon the ground !hat it does liot appear from 
the record that the bill of indictment, 1111011 which ille prison- 
er   as tried, was found by a grand jnry to be a true bill. 

That part of the recorcl !~ertaining to this point, is so f ~ d l y  
recited in  the opinion of tlie Conrt, that i t  is not deemed ne- 
cessary to set it forth here. 

Attorney  Ge~zcmZ (Bn i l ry )  for the State. 
Z i l l e ~ ,  G. T K  IluylcoocZ, and lizzlstell, for defendant. 

PEAES~N, J. The prisoner's connsel rnored to arrest the 
judgment llpoli the gromcl that i t  does not appear fro111 the 
recorcl that the bill of indictn~ent was f o m d  by  the grand ju-  
r y  a true bill ; and he insists that, for aught illat appears, the 
prisoner mag have been arraigned and tried upon an  indict- 
ment wliich had never been passed on by a grand jury. 

W e  think i t  does appear from the record, mi'thout the aid 
of any presumption, or intendment, that the iridictiiient was 
l,assecl on by the grand jury, and a true bill found. The re- 
cord states, " and thereupon by  t l ~ c  onth of (IS persons, nam- 
ing them,) '( good and l a w f d  men, of the Conn,y aforesaid, 
tlien and there d ~ ~ a ~ ~ i ~ f r o n i  the said venire, and tlien and there 
enlpannellecl and sworn, and charged to encluire for the State, 
of, and concerning, all crimes ancl ofi'ences committed within 
the body of the said Co~lnty, i t  is presented in  manner and  
form folloving : that is to sag," setting ont the bill of indict- 
ment at  large. 

The n m m e r  of presenting n bill of indictment is, for the 
grand jury, after having examined the witnesses on the part 
of the State, touching the allegations set out in  the inclict- 
~ n e n t ,  to come into open Court and return the bill endorsed 



DECEMBER TERM, 1856. 85 

State v. Guilford. 

" A true bill," which is done by the foreinan, acting for the 
grand jnry, and the return is made in their presence. If the 
grand jury do not pass the bill, t 7 q  wfzcse topresent it, which 
is signified by the endorsen~ent made by the foreman, "Not 
found," or " Not a true bill," or " Ignoramus." 

I t  is not necessary that the recorcl should set ont the man- 
ner in which a bill of indictment was presented, or the eri- 
dence and memoranda, and entries, from which the record 
was made up. I t  is sufficient, and most proper, that the re- 
cord should only set out the fkct that it was presented by the 
grand jury. This avoids all that useless detail with wllic11 re- 
cords are frequently eucumbered; snch as, wllo was appoint- 
ed foreman, the signature of the foreman, the signature of the 
attorney for the State, what witnesses were sworn and sent, 
and (as we iincl, in many cases, by an examination of the 
files of the Court,) who was the coilstable of the grand jury. 
Such matters constiinte no part of the record, but are mi~iutes 
from which the record is made up. Stc~te v. Collins, 3 Dev. 
117 ; iS'tate v. Ccdhoun, 1 Dev. and Bat. 376 ; State v. Bo6ert.s, 
2 Dev. ancl gat.  540. 

The form of t l ~ e  record in this case is taken from " Eaton's 
forms." It is a " concise, legal and logical statcinent " of all 
that constitutes the record, or properly malies a part of it, ancl 
Nr .  Eaton is entitled to the thanks of the pnblic for its intro- 
duction. I t  \me nsed i11 iSt:lat~ v. Pence, 1 Jones' Itep. 220, 
(Julie Tenn, 185-1) and pacsecl witl~ont ol)jection, and j n d g  
merit w:m prono~nced or1 the prisoner. It is taken from the 
appendix, 4 El;tcli. Coin., and is the form 11.secl i11 England. 

I t  was insisted by the prisoner's counsel that the matter set 
out in this  bec cord is a p r m n t m n t  as distingnished from an 
indictment, in the sense in which thesc worcls are nsed in the 
Declaration of Eights, see. 8.-"Tllat no freeman shall be 
put to answer any c~ilninal cliarge, hnt by indictment, pre- 
sentment or impeaclin~ent," and that the trial and proceed- 
ings upon the matter set out in this record were illegal ancl 
in violation of the act of 1'797, which proricles-" No nian 
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shall be arrested, or charged before any Court, on a present- 
ment made by a grand jury, before the attorney acting for 
the State sllall prepare a bill, and the bill be fomd by the 
grand jury to be a true bill." 

The distinction between an indictment and a presentment 
is this-an indictment was a charge of some crinlinal offence, 
formerly clrawn up by an attorney for the crown, (or State,) 
and fonnd by a grand jury, upon the oath of witnesses, and 
presented by the grand jnry to the Court. A presentment vas  
a charge of some criminal offence drawn np by the grand ju- 
ry, not usually with mnch attention to the necessary aver- 
ments, and found npon the testirnolly of some of their owrb 
FocZg, and presented by the grand jury to the Court. The ob- 
ject of the 8th section of the Declaration of R i g l h  was to for- 
bid the practice of putting persons to answer a criininal cllarge 
upon infornzcc~ioq7s inacle by the officer for the crown, ~ ~ i t l i o n t  
the intervention of a grand jnry. Prior to the act of 1797, it 
was fonnd that the " presentnients" made by the grand juries 
were frequently so info,-mal that a trial could not be had up- 
on them, and very frequently the presentment would set out 
a inatter wliicli was not a criminal offence; so that sometimes 
the citizen was arrested and greatly oppressed wlieri he had 
committecl no violation of the public lam, and oftentimes he was 
put to the trouble and expense of a trial, when, if tlle public 
law had been violated, the charge was nlacle mitliout the arer- 
inents necessary to insure certainty in judicial proceedings, 
and i t  was necessary to enter a noZ.pros. and send a bill of 
indictment. To remedy these writs, the act of 1797 was pass- 
ed, but i t  made no cllange in the distinction between an in- 
dictment and a presentment. They were both presented by 
a grand jnry, and, in a general sense, " presentments" of the 
grand jury; but the inatter set out in this record is, to all in- 
tents and parposes, as much a bill of indictment since that 
nct as it was before. 

This question is discussed in State v. BoFerts, z d i  s q m ,  
wl~ere i t  is said, " The act of 1791 does not require any change 
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in  the form of the entry in the case of an indictment, &c." 
There is no error. 

PER CURIAM. Judgment affirmed. 

H. &I. AXD WM. 31. DAUGIITRY vs. JOHN BOOTHE. 

Khere  the terms of the hiring of a slave are proclaimecl previously to tlie pnb- 
lit exposure of the slave for hire, one of which was, that lie was not to bc 
removed beyond the l~imts of tlie County, a bond eubscquently gireii for 
the price and contaiiii~~g one other stipulation as to the treatment of tlie 
slave, and an agreement to :surrcncler l i m  before the end of the year, if 
called for, does not superseclc the parol contract as to removing tile slare. 

ACTION on the CASE, tried before BAILEY, J., at the Fall 
Term, 1856, of Gates Superior Court. 

The action was brought for a breach of a contract of hiring. 
One Parker, the auctioneer, testified that he offered the negro 
Jack, among others, for pnblic hiring, on the 25th of Deceni- 
ber, 1862 ; that i t  was pnbliclg announcecl by him as one of 
the terms of the hiring, that the slaves were not to be taken 
from the County of Gates ; he then immediately proceeded to 
the hiring, and the slave Jack was bid off by the defendant. 
I t  was further proved on behalf of the plaintiffs, that in the 
month of May, 1853, the said slave was remored by the de- 
fendant to the County of Bertie, where he remained the bal- 
ance of the year in a shingle swamp. H e  was restored to the 
defendants in the beginning of the year, 1854, in bad health, 
and died in January of that year. 

The defendant objected to the introduction of parol evi- 
dence as to the ternis of hiring, and produced a bond given 
by him for the hire of Jack, which, he insisted, contained all 
the terms of hiring, and, therefore, could not be added to, or 
explained by parol, and which is as follows : 'L $115,00. On 
or before the 25th day of December, 1853, we promise to pay 
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to H. 31. and Wm. M. Daughtry, executors of W. G. Daugh- 
try, dec'd., or order, one hundred and fifteen dollars, for the 
hire of Inan Tony, bog Jack, and Charles; the said negroes 
are to be kept and retnrned on the 25th day of December, 
1853 ; to have a good blanket each ; and in event the said ex- 
ecntors shall think proper to take the said negroes before 
the 25th of December, 1853, then, and in that case, they are 
to pay only in proportion to the time." Signed ancl sealed by 
defendant and another. 

The objection was overruled, and the evidence admitted by 
the Court ; for which the defendant excepted. 

Verdict for the plaintiffs, Judgment and appeal. 

,1Zhore, for plaintiffs. 
IIeath, for defendant. 

BATTLE, J. The cases of Tu~icly v. Sc~undeerson, 9 Ire. Rep. 
5, ancl Xcinning v. Jones, Bus. Rep. 368, recently decided in 
this Court, are ~ilnilar in principle to the present, and rnwt 
govern it. The contract of hiring vas  by paro), one term gf 

.\r.liich mas that the bog Jack was not to be carried cut of the 
County of Gates. The bond given afterwards by the defen-' 
dant and his surety was not intended by the parties to reduce 
into ~ ~ r i t i n g  all the terms of their contract, but mainly to se- 
cnre to the owners of tlie slave the price which the hirer liad 
agveed to pay, and to provide that if the owners, w l~o  were 
esecntors, should take the slave away before the end of the 
)-ear, then tlie sum to be paid mas to be in proportion to the 
time the hirer shonld have kept him. The giving the bond 
was subsequent to the contract, and was a part execution of 
of it. This makes the case different from that of PencZe12 
\.. Tobes, 1 Dev. and Bat. 250, d here, upon the sale of a Tree 
sel, which was evidenced by a bill of sale, in which was con- 
tained a warranty of title only, the plaintiff was not permit- 
ted to prove by par01 an additional ~mrranty  of soundness. 
There the parties intended that the bill of sale shonld be the 
evidence of the contract of sale between them. Of course, no 
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additional term should have been permitted to be added by 
parol testimony. But vonld the result have been the same, 
had the sale been by parol, and the defendant given his note 
or boncl to secure the payment of the pnrchase money? The 
note or boncl might, or might not, have expressed that the 
consideration for which i t  mas given was the purchase of a 
vessel ; but no one would have expected to find there the pay- 
ee's or obligee's warranty, either of title or sonnclness. Sup- 
pose, at the time of hiring of a slave, a doubt shonld be ex- 
pressed whether he was sound, and the owner slioultl war- 
rant his sonndnees, would the uote or bond given to secnre 
thk price preclude the hirer from proving the warranty by 
parol, and thereby prevent his reco-very for a breach? We 
think no one will contend for such a proposition, and yet it is 
the sarne in principle with the case before 11s. There is no 
error. 

PER Cunr~w.  Judgment affirmed. 

SfALIINDh FRZEDLE vs. T R E  NORTH CAROLINA RAIL ROAD 
COXPANY. 

Under the charter of the North Carolina Rail Road Company, only such lwi- 
efits and ailrantages as are peculiar to t l ~ c  particular tmet in cluestion, m c l  
not such as arc eonlmuil to all t l ~ c  lamds in the viciuity, are to be talic:ii in- 
to the estimate, and tlie amount deducted from clsrnagcs to land, talien ibr 
the use of the road. 

PICITTION for damages to land taken for the use of the rail- 
~.oad, tried before P r m s o ~ ,  Jnclge, at the Fall Term, 1856, of 
Davidson Superior Court. 

A t  the Fall Term, 1855, coinniissioners were appointed to 
ascertain and report what damages the petitioner had snstain- 
ed by reason of the rail-road passing over her lands. 

A t  the Spring Term, 1856, of that Court, the comnlission- 
ers reported, "That in pursuance of the said order, they pro- 
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ceecled to view the premises, and after having taken into con- 
sideration all the disadvantages arising tlierefronl, as also the 
loss of land, the additional amount of fencing, which she is com- 
pelled to keep up in conseqnence thereof, and some other in- 
conveniences, they arrived at the conclusion that she was 
damaged to the ainonnt of one hundrecl and fifty dollars. And 
on the other hand, after taking into consideration all the ad- 
mmtages accr~iing to her by reason of the said road, as the 
increased facilities of getting to mal-ket, and particularly the 
enllancecl wlne of her land, as a conseqnence, they have ar- 
rived at the conclnsion, that she was benefitted to the amoont 
of 

Upon tlie return of this report, the plaintiff's counsel mov- 
ed the confirmation of so much of the report as allows her 
$150 for damage to her land, and excepted to so much as 
charges her with tlie value of $950 for benefits to her land. 

On considering the plaintiff's exception, his IIonor over- 
ruled the same, and confirmed the report. 

Judgment for tlle defendants. Appeal by the plaintiff. 

3loore and IiittreZZ, for plaintiff. 
JiiZZer and Gilmer, for defendants. 

PEAIZSOX, J. Whether private property can be taken for 
public use without compensation, is a question that we are 
not called on to decide. There is no clause of our Oonstitu- 
tion,.or Bill of Rights, which expressly requires it. But the 
justice of making cornpensatioll is so obvious, that the oinis- 
sion of a clause requiring it, can only be accounted for upon 
the supposition, that it was taken for granted, that no act of 
such gross oppression would ever be perpetrated by the rep- 
reser~tatives of a free people. The laws of Athens prescribed 
no punishment for parricide, for i t  was taken for granted tliat 
no one wonld ever be guilty of a crime so horrid. 

A decision of the question is not now called for, because 
the stat~zte, under consideration, gives compensation, not only 
for the valne of the land required for the purposes of the road, 
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but also damages for incidental injuries; and as i t  is sald in 
the R a i l  Roccd C'o. v. Davis, 2 Dev. and Cat. 461, " for the 
pl~rposes of this cause, i t  niay be assumed that compensation 
is in all eases requisite, as no doubt, in all cases, i t  will be 
made." 

This is our question : According to the charter of the North 
Carolina Rail Road Company, is the compensation snbject to 
a deduction by making an allowance for the general benefits 
of the rod,-for instance, increased facilities for getting to 
market a d  travelling, increased prosperity of the country, 
stimdns to inclnstry, more clense popnlation, and a conse- 
eluent appreciation in the value of real estate ; in afew words, 
such benefits as are common to all ? Or must tlie reduction 
lje restricted to an allowance for such benefits only, as are 
pcuZicw to tlie owner of the la~ed, a part of whicll is taken for 
the use of the road ';! 

The words of the charter are satisfied by mnlcing a deduc- 
tion for such bcnefits as are pecnliar to the owner of the land ; 
but they are broad enollgh to take in snch benefits as are 
common to all. This raises a question of construction. 

The mil-road company says to tlle owner of the land, " A 
part of your land is taken for the use of the pnblic, but ample 
con1per:sation is macle to you ; for in consequence of the in- 
creased facilities for getting to market and travelling, and the 
increased general prosperity of the conntry, the balance of 
your land is more than doubled in value, and you can sell i t  
for twice as much as you could have got for the before, 
including the few acres taken by us." IIe  replies, "That is 
true; but my neighbors can do the same with their land. 
These benefits are common to us all. W e  think the legislation, 
by which they have been secured to us, was wise, and we 
freely pay the aclditional tax rnacle necessary thereby. But 
how is it, that in respect to myself, individually, these bene- 
fits are to be made use of for the purpose of paying me for a 
part of my land 1 I have a right to what is common to us all, 
withont any such draw-back, and your talk about ample com- 
pensation is mocker2 if my land is to be paid for in that way. 
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It IT-odd have been more ingenuons to have set out in yonr 
charter, in so marly words, that the Legislature being satisfied 
of the fact that tlie increased d u e  of tlie several tracts of' 
land through which the road may pass, d l  1 ~ e  illore than a 
just compensation for the land required for the road, I I ~ ,  ~ I X -  
t l ~ e r  cornpensation will be made. This would hare  saved me, 
arid every one else, tlie expense of having commissior~e~*s to as- 
sess the damages." 

To this the company cannot rejoin, otherwise than by ask- 
ing a qncstion : ' b  If i t  n as not the intention to take these gen- 
eral benefits into the calcnlation, why slicli a I I o ~ ~ r i ~ l l  of ti3um- 
pets about benefit and a d ~ : ~ n t a g e ,  tliat tlie owners of land 
m a r  receive fim1 tlie e~ect ion or establisliment of the rail-road 
or other work, and. tlie ' excess of loss and clamsge over and 
above the advantage and benefit. shall form the measure of the 
valuation of said land or riglit of way !' TThat kind of ben- 
efits are to be considered? Iyou surely will not treat all this 
as snrplusage I" 

The o m e r  replies, " If it  was necesarg to treat i t  as em'- 
plusage, or else to come to the conclusion, that tlie Legisla- 
t w e  intenclecl to take my land IT-ithont riialiing just con~pen- 
sation, and that what ia said about conipensation is a nlele 
mockery, I ~vonld assuredlj- ~ o a ~ i c l e r  i t  more respectful to tlie 
Legislature, and 111ole in accordance TI-it11 the rules of con- 
structioll, adopted by Conrts of ju-tiee, to treat it as s~u.plus- 
nge. In ftlct, i t  i.: n 1i3atter of c o l ~ l l n ~ l l  nofoi-iety, that cl~nrters 
are procured to be drat'-ed b~ interested indi~.iduals, ;and the 
stro~lgest ~ o r d s  in f: i~or of the grantee:, are used, that it is 
s n p p o d  can Lo 'got  throngli.' ILence the rnle, that legib- 
lative grant3 and clxrters are taken most strongly against tlie 
grantees. Bnt there is no occa4ori for wjecting this as sru- 
pluaaqe, for, in many ilistn:lcej, the making of the r o ~ l  will 
he  a direct benefit to the land, i. e., d r a i r h g  or saving fenc- 
ing by reason of a deep cut ; and i t  was proper while a-sess- 
i n s  darnages for incidental matter?, such as an injury to tllc 
spring, the additional fencing made necessary, and the in- 
conrer:ience of Iiaving a field cut in two, and tile crossing 
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places obstructed, that the advantages to the land should be 
taken into consideration, if there happened to be any peculiar 
benefit to i t ;  and among these would probably be considered 
any pcl~ticulcw increase in the value of the land; for instance, if a 
depot was located upon a tract of lancl, and some five acres 
taken for that purpose, leaving the owner the peculiar benefit 
af selling the adjoining lots at high prices ; i t  may be that 
this would be taken into the account." 

W e  are satisfied from " the reason of the thing" as indica- 
ted in the above dialogne, and from the further consideration 
that such general benefits and anticipated advantages, are 
too contingent, uncertain and reiiiote," to be made the basis 
of any practical rule, that the coininissioners ought not to 
have talien into their estimate these benefits and advantages 
which w e  common to all, and that the proper construction of 
the charter confines the deduction to such benefits and ad- 
vautages as are peculiar to the particular tract of lancl in, each 
instance. 

The researches of counsel have enabled them to meet with 
two cases in l\Iassachnsetts, both of which fully sustain our 
conclusion, Xeacharfi v. F i tch6u~g R. R. Go., 4 Cnsl~ing's 
Rep. 291, where, in construing a statute similar in its word- 
ing to the clause of the charter we have been considering, i t  
is held :'that a reduction of damages can oi~ly be made on 
account of some direct benefit, and not the uncertain and fan- 
cif'ul estimation of anticipated advantages which are con~n~on  
to other real estate owners in the vicinity, such benefit being 
too contingent, indirect and remote, to be bronght into con- 
sideration in a question of damages to a particular parcel of 
land," and up to^^ V. South Reccdiny A?. R. C'o., S Gushing's Rep. 
600. There, the ruling below was, '' that the measure of dam- 
ages was the depreciation of the market value of the tract of 
land by reason of the location of the rail-road, and that if the 
land was as valuable i n  the market with the rocccl, by reason 
of the beneufits derived therefrom, the petitioners v7ere not en- 
titled to recover any damages." Upon appeal, the decision 
was reversed, and the Court re-affirmed the construction 
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adopted in Jfeacham v. Pitchburg R. R. Go., and the Court 
repeats, " benefits which are common to all the owners of real 
estate in the vicinity, such as the increased convenience of 
the people generally, the anticipated and probable effect up- 
on the business and general prosperity of the neighborhood, 
and the consequent increase in the saleable value of real es- 
tate, are benefits too contingent, indirect and remote, to enter 
into the question of damages." 

The judgment below is reversed The report of the com- 
lnissioners set aside in respect to $250 assessed on account of 
benefit to the petitioners. Report confirmed in respect to 
$150 assessed for the value of the land and damages for dis- 
advantages. Judgment for that sum. 

PER CCRIAX Judgment reversed. 

JOHN N. BLUM, GUARDIAN, vs. ZADOCK J. STAFFORD, et. al. 
ADNISISTRATORS. 

'One who has a direct, certain, legal interest in the event of a suit, is not a 
competent witness on the side of his own interest. 

The interest which w 11 disqualify a witness is any interest that can be assert- 
ed in a Court of justice, whether a common law Court or a Court of Equi- 

ty. 

ACTION of DEBT, tried before PERSON, J., at  the Fall Term, 
1856, of Forsyth Superior Court. 

The action was bronght against the defendants, as the ad- 
ministrators of Isaac Pitts, who, it was alleged, had become 
the surety of A. T. Pitts, in the bond sued on. The defen- 
dants pleaded nom est factum, and resisted the recovery upon 
the ground that the signature of their intestate's name to the 
bond in question was a forgery. 

On the trial, one Gardner was offered as a witness for the 
defendants, who was objected to, qpon the ground of interest. 
It appeared that khe proposed witness was the surety of A. 
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T. Pitts, in a note payable to one --- , and that he (A. T. 
.Pitts,) had made a deed in trust, conveying his interest in the 
real estate descended from his father, (Isaac Pitts, the defen- 
dants' intestate,) for the benefit of the payee of this note, in  
common with many others of his creditors ; and i t  was fur- 
ther shown that a recovery by the plaintiff in this case would 
exhaust the whole estate of Isaac Pitts, as w r 3  real as per- 
sonal. The objection was overruled, and the witness was al- 
lowed to give evidence which was material to the issue.- 
Plaintiff excepted. 

X i l l e ~ ,  for plain tiff. 
Gorrell and i%rehead, for defendants. 

PEARSON, J. One who has a direct, ce~tain, Zegal interest 
in the event of a suit, is not a competent witness on the side 
of his interest. E y  legal, is not meant only snch interest as 
can be asserted in a common law Court, but i t  embraces any 
interest that can be asserted in any Conrt of justice. For in- 
stance, if one purchases a bond without endorsement, he has 
no such interest as can be enforced in a common law Conrt, 
but he has the beneficial interest, and is considered as the own- 
er of the bond in a Court of Equity, and, consequently, has 
snch a legal interest, or is so interested in the subject as to be 
incompetent. There is no difficulty about the rule, but the 
question is as to its application. 

If there be a deed of trust to secure creditors, in an action 
against the trustee by a third person claiming the trust fund, 
one of the secured creditors is not a competent witness for 
the trustee, because he has a diwct, certain, Zegal interest in 
the trust fund, and his interest will be affected by having i t  
diminished. This is our case, with an expansion on both 
sides, but not so as to affect the principle in any degree. This 
action is not against the trustee, but i t  is against one who 
holds the fund for the trustee, and a recovery against whom 
will exhaust the fmid, so as to leave nothing for the trustee. 
So, on the other side, a secured creditor is not called as a wit- 
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ness ; but the person called is a surety upon a debt which is 
secured, who mill be coinpelled to pay the debt if this fimd 
is exhitusted, and who is entitled, in Eqnity, 'Lo take the place 
of tlie secured creditor, and have the benefit of the trust f m d  ; 
and so he is interested in preventing the fund from being ex- 
hansted or diniinishecl. 

This interest diEers altogether from the interest of a child 
in his father's estate, wlio is living ; or that of a creditor in 
t l ~ e  estate of his debtor, while the debt remains at large, or 
'. in gross," i. e., befbre i t  is attached to any part of the es- 
tate. IIerein is the distinction,-in the one case, the witness 
has no interest in tlle subject of the suit mliicll can 3e enforc- 
ed in a Court of justice ; i t  is a mere expectancy; in the 0th- 
er, the interest of the witness has attached to the snbject, so 
as to be entitled to the protection of the law. IVhile a debt 
is merely personal, the creditor is a competent witness ; but 
if tlie debtor attaches the debt to any article of his property, 
1 , ~  a mortgage or deed of trust, then tlie creditor is not com- 
petent when liis testimony will increase the fund or prevent 
i t  from being diminished. There is error. Venire de novo. 

PER CVRIAM. Judgment reversed. 

STEPHEX PURVZS vs. ROYAL ROBINSON AND CO. 

A petitioner under the 4th see. of 58th chapter of the Re~ised Statutes, (for 
tlie relief of iilsolveut debtors,) is entitled to insist that suggestioils of fraud, 
made by a creditor, shall be verified by the oath of the creditor and tried 
by a jury ; and it is error in a Judge to decide upon snch suggest~ons, with- 
out submitting them in an issue to a jury. 

PETITIOX of an insolvent debtor to be discharged, heard be- 
fore BAILEY, Judge, at tlie Spring Term, 1555, of Sampson 
Superior Court. 

The petitioner was arrested on a ca. sa., at the suit cf Royal 
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Robinson & Go., returnable to August Term, 1853, of the 
County Court of Samyson. He was imprisoned under this 
process, nnd wliile thus in close custody, filed this petition for 
his release, accompanied with a schedule. 

The defendants, Royal Robinson 6- Co., opposed  petitioner'^ 
application, and made objections to the schedule, which were 
overruled. The County Conrt, deciding that they could only 
impeach the scheclnle for f imd by making u p  an issne, ruled 
that the petitioner was entitled to take the onth of insolvency 
and be cliscl~arged from custody, from vhich judgment, the 
said Royd ItoLilisoil & GO. zippealed lo the Superior Court, 
where pciitioner moved to be discharged, on the ground that 
no issne had been made up, and nosuggeslions of franc1 sworn 
to ; bnt lii; I I o n o ~  decided that there n as no necessity for is- 
sncs in this case, and no necessit~ for .  n12p suggestions of fraud 
verified by tho cieditor's oath, 2nd he proceeded to hear the 
nppli'cation. Testimony was pr~dnced on both sides, but the 
Court refoseil tEc motion to clischa;.ge the petitioner, and or- 
dered liiin into close prison until he should make a full and 
fair disclosnre, or be otherwise discharged ; from which judg- 
ment pe:itiolxr appealed. 

Nhephd, for petitioner. 
No connsel for defendants. 

N ~ s n ,  C. 3. The petitioner, claiming to be an insolvent 
debtor, has filed his petition to be released from imprisonment, 
nnder the provisions of the 4th section of the act of 1836. 
See Rev. Stat., ch. 58. In the County Court issues were or- 
dered to be made up to try the facts involved in the case, and 
which were in contest between the parties. From this order 
the deferidant ttppealed to the Superior Court, where the pre- 
siding Judge, being of opinion that, under the act of 1836, 
there was no necessity for issnes, proceeded himself to hear 
and decide the facts alleged on each side. In  this there is er- 
ror. His IIonor m7as, no doubt, misled by the use of the word 
summany in the section of the act referred to ; supposing it 

7 
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to mean that the Court shonld try and decide the facts forth- 
with. In  the case of Whitley v. Gaylord, 3 Jones' Rep. 286, 
the term received a judicial construction, fixing its legal mean- 
ing. The proceedings in that case were upon a motion for 
judgment upon a bond to keep within the prison bounds. 
The defendant insisted that the case shonld go to the jury; of 
which opinion was the Court ; the plaintiff contending, that 
as the judgment was a summary one, the Court should try 
the facts. The plaintiff appealed to this Court, and the judg- 
ment was aErined. In the opinion, the Court sap, "the 
words of the act are satisfied by supposing the intention to be 
to avoid the delay incident to the proceedings in an ordinary 
action, by dispensing with formal process and pleadings, and 
having a summary trial upon the fact about which tlie parties 
differ." 

This is an authoritative decision as to the meaning pf the 
words szcmnxwy judpzent, as used in the act under which the 
proceedings were had. In another part of the opinion, in 
speaking of the common law on the subject, and the altera- 
tions prodnced bp the act, i t  is said, "We can see nothing 
in the act indicating i t  to be the intention of the Legislature 
to make so radical a change in the lam as to take from the 
parties the right to have the issnes tried by a jury." 

The facts in this case ought to hare been submitied to a jury. 
I t  is, however, said that the issnes ought to h a ~ x  been made 

up in the County Court, and colzld not be made up in  the 
Superior Court. In this position we do not concur. A n  ap- 
peal from the Comty to the Superior Court takes up the 
whole case, and i t  is to be tried there de ~zovo. And such is 
the case where an interlocutory order disposes of the case. 
Otherwise, when snclr is not the case. Russell v. lS'aundem, 
3 Jones' Rep. 432 ; Shof?~er v. FogZel,.zn~z, Bnsb. 280 ; John- 
son v. S~JCPS, (ante 70). So many cases decide this princi- 
ple that i t  is not an open question. For this error the judg- 
ment is reversed, and this opinion is to be certified to Samp- 
son Superior Court. 

PER CURIAM. Judgment reversed. 
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GEORGE W. PARSONS vs. WILLOUGHBY McBRIDE. 

Every Court has the power to arnend its o m  records, so as to make them 
conformable to the truth. 

MOTION to amend a record, heard before BAILEY, J., a t  the 
Fall Term, 1856, of Curritucli Superior Court. 

The motion was first made in the County Court of Curri- 
tuck, (on a notice to the defendant,) to supply a lost record. 
I t  appeared that a petition had been filed in the County Conrt 
of Currituck for a partition of the lands of Caleb T. Wilson, 
dec'd. ; that an order had been made on said petition for the 
appointinent of con~missioners, who niade a report to August 
term, 1820, of said Co~lrt, under their hands and seals, stating 
the partition and appropriation among the heirs of the said 
Caleb, of his real estate ; and that the said report and appro- 
priation had been lost from among the records of the said 
Conrt. A copy of this paper was produced and proved to the 
satisfaction of the Cd~zrt, whereupon, the Conrt allowed the 
amendinent d i e d ,  to wit, that the copy produced be filed in 
the cause as a part nf the proceedings thereof; and that the 
order of confirinntion be also amended, so as to rend, " Re- 
port made xiicl confirmed, and ordered to be certified, enroll- 
ed a i d  registered, and that the same be so endorsed on the 
amended record ;" from ~vhich order the defendant appealed 
to the Superior Conrt. 

In  the Superior Conrt the niotion to amend was allowed, 
and the dei'eudmt appealed to this Court. 

I t  was urged by the defendant's cocnsel here, that i t  did 
not appear that the plaintiff llad any interest in the qnes- 
tion, and, tllerefore, had no right to make the motion to 
arnend. 

Smith and Pool, for plaintiff. 
Eeeath, for defendant. 

NASH, C .  J. So many decisions have been made by this 
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Court affirming the power of every Court to amend its own 
records, so as to make them conformable to the truth, that 
we had hopecl that the question was at rest. The no re  recent 
cases are the following : Clccytorz v. Livemzaqz, 7 Ire. Rep. 92, 
made in 1846 ; BracZhumt v. Penrson, 1 0  Ire. Rep. 55, made 
in 1849. In this case i t  is said, " I t  lias been repeatedly de- 
cided that every Court has the power to amend its own re- 
cords, so as to make thein speak the truth, and that v-e have 
no right to interfere with the use of their di~cretioi:2ry power." 
Green v. Cole, 13 Ire. Rep. 425, in 1859 ; I;j.ccmcm v. Jfoses, 
Bus. Rep. 287, in 1653. An exception to the genewl rule 
is established by the latter, ~ l i i c h  is, -shere ille sinendrne~~t 
is denied upon the g~ouncl tliat the Conrt l m  not power to 
grant i t ;  there, if the power to act is posse:sed, a i d  the refus- 
al to act is upon that ground, i t  is error in law, and this Court 
will interfere. 

I t  was 01)jecied that the plaiaiiff hail no interest in the mat- 
ter. This is unimportant. 

I t  was brought to the notice of the Court that one of its re- 
cords, or an important part of it, T:-as lost. Tlie Court has 
the power, ex mero nzotu, upon being satisfied of the fact, to 
allow the copy to be filed. Couvdy Cbu~f v. Bissell, 2 Jones' 
Rep. 351. 

PER CURIAM. Judgment affirmed. 

STATE vs. WILLIAX PRIVETT. 

Where the agent of one indicted for trading with a slave, swore that he had 
general instruction from his principal not to traffic with slaves without a 
written permit, it was Held, that although this, if true, threw the onus up- 
on the State of further proof of defendant's guilt, yet it was not error in 
the Judge to leave the enquiries to the jury whether these instructions had 
been abrogated, and whether the defendant had specially approved of the 
act. 
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INDICTXENT for unlawfuIIy trading with a slave, tried before 
MANLY, J., at  the Spring Term, 1856, of Wayne Superior 
Court. 

Upon the trial below, i t  was ?roved that a clerk of the de- 
fendant had fnrnished the spirits to the slave in  the absence 
of the defendant. 

The clerk was sworn for the defendant, and stated that he 
had instructions from the defendant not to sell at any time to 
s slave TI-ithont a written order. 

In the argument of the case below, i t  was contended, on 
behalf of the State, that such general instructions as those 
testified to by the defendant's clerli, were not sufficient to re- 
but the presumption of approval by the principal raised by 
the statute. 

On the other hancl, i t  was contended by the defendant's 
counsel, that such instrnctions mould rebut the presumption 
and tllrom upon the State the burthen of showing that the 
sale in question was an exception to these general instructions, 
and was specially approved by the defendant. 

In  reference to this contested point, his Honor instructed 
the jury " that general instr~zctions would do, if unreversed 
and unexceptionable in their nature ; that such instructions 
iniglit be abrogated expressly, or by a course of practice to 
the contrary, or by a special approval ; but that, unless there 
were some such reve~.sal, tlie instrnction sworn to by the wit- 
ness would exempt the defendant from responsibility." De- 
fendant esceptccl to tlie charge. 

The credibility of the witness proving the instructions  as 
left to the j nry. 

There was a verdict of guilty. Judgment and appeal by 
the defendant. 

Bailey, (Attorney G e n e ~ d , )  for the State. 
Th. A. Vriqht, for defendant. 

XASEI, C. J. Tlle defendant has, we think, no cause to 
complain of his Honor's charge. It was as favorable to him 
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as i t  could have been. The indictment is for a violation of 
the 90th section of the 34th chapter of the Revised Code, for 
selling spirituous liquor to a slave wit l io~t  a wit ten permis- 
sion from his owner, or some person having authority to give 
it. The trading is not denied; but the defense is, that the 
liquor was sold by the clerk of the defendant contrary to his 
orders. The clerk swore that lie Ind instructions fro111 the 
defendant not to sell, at any time, to a slave without a writ- 
ten order. By the 90th section of the act referred to, i t  is en- 
acted that " Erery species of unlawful trading with a slave, 
which is forbidden by this chapter, shall, when done by the 
agent or manager. of another in the course of the business in 
which he is employed, be deemed to have been done by the 
consent and command of his priilciy a1 or employer,  inl less th e 
contrary shall be proved," kc.  His Honor, the presiding 
Judge, directed the jury that the general instructions alleged 
to have been given by the defendant to his agent, the clerk. 
would be sufiicient to rebnt the presumption raised by the 
act if unreversed and unexceptionable in their nature; 
that such instructions might be abrogated expressly, or By a 
course of practice to the contrary, or by a special approval : 
but unless there was some such reversal, the instructions 
sworn to by the witness, wonlcl exempt the defendant from 
personal responsibility, and left the credibility of the witness 
to the jury. This was equivalent to saying to thern-if you 
believe the witness, the defendant is, in law, not guilty. We 
repeat, we do not perceive the ground upon ~ ~ h i c h  the dc- 
fendant can complain. In the argument below, the State con- 
tended that these general instructions would not rebut the 
presumption raised by the law;  on tlie contrary, tlie clefen- 
dant contended that the evide1zc.e of the clerk rebutted that 
presumption, and threw upon the State tlie onus of show- 
ing that they were ever abrogated by the defendant. It 
mill be perceived that the defense rested upon the testimony 
of the clerk, and tlie jury have, by their verdict, said that 
they did not believe him, and, therefore, the defense was not, 
in the language of the act, proved ; that is, the jury did not 
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believe tlie general instructions had been given, or if given, 
they were not in good faith. 

The charge adopts the view talien by the defence-that the 
burden lay upon the State to prove that the general instruc- 
tions had been abrogated by the defendant, in one of the modes 
specified ; the last of which was a special approval. I t  is a 
rule of evidence, that where testirnony to prove a particular 
fact is peculiarly within thc possession or power of one of the 
parties, and is withheld from the jury, tlie presuinption is, 
that if produced, it would operate against the party withhold- 
ing it. This rule is snstained by the plainest principle of 
]might reason. No one mill hold back testimony important to 
his interest. In this case, the confidential relation in which 
the defenclant and his clerk stood towards each other-the 
many bows in whicll there was no earthly ej7e to see them- 
no ear to hear them, preclndes the State from producing any 
direct and positive proof of a subsequent approval of the act 
of selling the spirits to the slave. Not so with the defendant. 
Here was his clerk, his agent, the only persoil who could re- 
but by his testimony, the effect of the general order. Why 
was not he interrogated as to the fact of defendant's subse- 
quent disapproval of tlie act, or the subscquent abrogation of 
tlic order ? Again, what became of the price for which the 
spirits were sold ? The clerk was selling the property of the 
defendant, in the course of the business for which he was em- 
ployed. Is  i t  not rdasonable, in the absence of all proof to 
the contrary, to suppose that it went into the funds of the de- 
fendant 2 But it was in the power of the defendant, without 
relying on his faithless agent, to prove that he did disapprove 
of the act of selling to the slave in tlie manner stated, either 
b y  returning the price of the spirits to his master, or by dis- 
charging his clerk. Neither of which was done by him. The 
jury, therefore, even if they believed the witness as to the 
general orders, were well justified in further believing that 
they were snbsequently abrogated, or the act of selling suh- 
sequently approved by the defendant, by his appropriating to 
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his own use the price of the spirits. 3 vol. Stephens' N. P., 
2340 ; Patton v. Brittain, 10 Ire. Rep. 8. 

As to the effect of general instructions in sucli a case ae 
this, it is not necessary for us to give an opinion. But we 
can say, that if they are to have the e&ct given to fliein by 
the charge in this case, and in the argument of the defendant's 
counsel, the act under which this prosecution is had, will be 
very easily evaded. 

PER CURIAM. Judgment affirmed. 

LA4WS & PALMER us. W, R. THOMPSON, EX'R. 

The claim which a purchaser at  sheriff's sale has against the defendant in an 
execution, on account of a defective title, is but a simple contract debt, and 
an executor who pays such a claim in preference to a judgment creditor, 
is guilty of a deuasiavii. 

A purchaser at  sheriff's sale, who gets a defective titlc, has no right to take 
the place of the creditor by substitution, and thus bring to his aid the d i g  
nity of such creditor's debt. 

Equity never interferes against creditors. 

APPEAL from the County Court, tried before PEESON, Judge, 
at the Fall Term, 1856, of Orange Superior Court. 

The plaintiffs a7ere judgment creditors of Porter Thomp- 
son, and after his death, suecl out a warrant upon their juclg- 
ment against the defendant, his executor, and obtained jndg- 
ment for their debt ; but the defendant suggesting a want of 
assets on the trial before the magistrate, the case was wilt to 
the County Conrt to try that question. The issue was snb- 
mitted to a jury in the County Court, who gave ,z verdict for 
the plaintiffs, from which the defendant appealed to the Su- 
perior Conrt. 

In the Superior Court i t  was referred to the clerk to state an 
account of the defendant's administration, which he did, and 
on the coming in of his report, various exceptions were filed 



DECEMBER TERM, 1856. 105 

Laws v. Thompson. 

by the plaintiffs' counsel, all of ~vhich were overruled, ex- 
cept the fifth, which was founded on the following facts : 
The defendant produced to the commissioner, as vouchers, two 
judgments, in favor of A. Borland, amounting to $125,90. 
The plaintiffs excepted, and proved that the sheriff had paid 
the money on these judgments into Conrt; also, that a sur- 
plus of $149,21, arose on the sale of certain property, which 
the sheriff paid into the hands of the defendant as executor, 
and both the payment to Boi-land, and this sum of $149,21, 
are sought to be charged against the defendant. Borland's 
executions, on these judgments, had been levied on a tract of 
land, as the property of Porter Thompson, wliicli was sold to 
one Latimer, under a ventlitioni exponas based on these levies, 
and brought $290 ; of this money, the sheriff paid $125,90 
into Court, which the clerk paid to Eorlancl, and the remain- 
der, to wit, $149'21, he paid to the def'enclant. Subsequent- 
ly, it was cliscorered that Porter Thompson had no title to the 
land sold by the sheriff, and Latimer demanded that his mo- 
ney should be refrmded by the defendant as executor, which, 
under advice of connsel, he did, to wit, the $290, paid by 
Latiiner to the sheriff. Whereupon, the defenclant insists, 
that, as he was liable, in law, to Latimer, and could hare been 
compelled to pay back to him the money lie had paid for this 
defective title, he might do so without suit ; that ~vllat he did, 
amounted to a I-escission of the sale, and therefore, in law, tho 
Uorlaricl debt mas l~aiil  by him. 

The plainti& contended, that Latimer's claim for his rnonep 
was only a simple contract debt, and that as their's mas of :L 
higher dignity, it had the preference over Latimer's ; of wllich 
opinion was his Honor, who sustained the exception, and 
the def'errldant appealed. 

Bailey and Fowle, for plaintiffs. 
Graham, for defendant. 

PEARSON, J. Prior to the Act of 1807, Rev. Code, ch. 45, 
soc. 27, a purchaser at execntion sale, had no remedy, either 
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in Law or Equity, if he lost the property by reason of a de- 
fect in the title of the defendant in the execution. The officer 
sold only the interest of the debtor, and the purchaser bid for 
i t  at his own risk. There was no warranty, expressed or im- 
plied. 

The Act referred to, gives the purchaser a remedy by an 
action on the case against the defendant in the execution, in 
which lie may recover the amonnt of the pnrcliase money 
with interest. There is nothing, however, in the statute which 
puts tliis " chose in action" above the dignity of a simple con- 
tract debt. 

Tifire consequently concur in opinion with his Honor in the 
Court below, that, as against these plaintiffs, the defendant 
was chargeable with the sum of' $149,21, being the excess of 
the pnrcliase money, after deducting,the amount of the execu- 
ti,ons nnder which the sale was made, which sum was paid 
to him by the sheriff, and that the judgments in favor of Bor- 
land, wllich had been paid off by the proceeds of the sale, 
were not vouchers for the defendant. 

I n  respect to tlie $149,21, that amount mas received by the 
defendant as executor, for, and on account of, the estate of his 
testator, and, except by force of the statute above referred to, 
tlie purchaser could not compel him to repay it ; so its repay- 
rnent was an attempt on the part of the defendant to give the 
purchaser a preference over creditors of a higher dignity, and 
amonnted to a demst~zvit. 

In respect to the judgments in favor of Eorland, they were 
satisfied, arid extinguished by the money made at the execu- 
tion sale, notwithstanding the defect in the title of the pro- 
perty sold (Ilalcornbe v. Loudernzilk, 3 Jones7 Rep. 491) and 
being thus satisfied, could not afterwards be made use of by 
the defendant, altliougli he had refunded the money to the 
purchaser. 

I t  was said, in the argument, that under the doctrine of 
substitution, the purchaser rnight have taken the place of the 
judgment creditor, and compelled the defendant to pay the 
a~nonnt, and the defendant was at liberty to do, without snit, 



DECENBER TERM, 1856. 107 

State v. Dibble. 

what he could have been compelled to do. This is an appli- 
cation of tlie doctrine of substitution which is not sustained 
hy any authority. Xcott v. Bun.iz, 1 Dev. and Bat. Ecl. 425, 
does not support it. There the laild was liable for  the deebt, 
and the heir took back tlie land ; it was held that the pur- 
chaser ought to be snbstitnted in place of the creditor, so as 
to have a lien on the land in the hands of the heir;  because, 
by paying the creditor, he hacl relieved the land to that 
amount. So there is no analogy. 

The reason of the thing does not bring a purchaser at sher- 
iff's sale within the principle of substitntion. There is no 
kind of privity between him and the creditor. H e  buys the 
interest of the debtor, in thc property sold, without warran- 
t ~ ,  at  his own risk, and for his own gain. If the titleis good, 
well; if it is not good, what is there to entitle him to take 
the place of the creditor? But suppose, as between him and 
the debtor in the execution, or his personal representative, 
the doctrine of substitution did apply, (if i t  does, it is singn- 
lar that some case prior to 1807 cannot be found,) the aid of 
that doctrine is here invoked against cl*editors. I t  is well 
settled that Equity never interferes against creditors ; for in- 
stance, if a surety on a bond pays the amount, although Equi- 
ty will snhstitute him to the creditor, so as to give him the 
benefit of all securities, it will not put him in the situation of 
a specialty creditor, so as, by substitution, to enable him to 
divide the fund with specialty creditors ; becanse, that would 
be interfering against creditors. Here the attempt is to give 
the simple contract creditor priority over judgment creditors. 

PER CURIAX. Decree below affirmed. 

THE STATE us. HARLOFTT DIBBLE e2 al. 

The Legislature having by various Acts declared the Neuse river, between 
certain points, a navigable stream, it is a nuisance to build a bridge across 
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the same between these points, so as to prevent the passage of boats ; and 
such nuisance may be abated by any one. 

There is no authority given by the Legislature to County Courts to build 
bridges over navgable streams, without making draws so as to admit the 
passage of boats aud other craft navigating such streams. 

~NDIOT~IENT for obstr~icting a public highway, tried before 
BAILEY, Jndge, at the Spring Term, 1855, of Jolinston Supe- 
rior Court. 

The indictment mas for removing part of a public bridge 
over Neuse river. 

I t  appeared on the trial, that there was a public road lead- 
ing from Sinitlifielcl to TVellon7s cross roads, passing across the 
river Neuse a fen- miles below Smithfield ; that at the place of' 
crossing. the County Court of Jollnston had erected a public 
bridge, mliicll constituted a part of such highwa~-, and was 
free to all the citizens of the State to pass, &c., and liad been 
kept up  by said Coliiity Court, and so used by the citizens for 
- years ; that tlie river Neuse is navigable for flat boats and 
mlall steam-boats, to a point above Smithfield, for about eight 
months in the year ; that the clefendmts were the owners of 
s steam-boat running, as the state of the water wonld permit, 
between the town of Newbern, a port on the said river, and 
the town of SmitEifield ; tliat on the day nainecl in the bill of 
indictment, defendants' boat, loaded wit11 goocle, to be delir- 
wed at  Smithfield, reached tlie said bridge, and iinding 
tliat i t  could not pass f ~ ~ r t h e r  up tlie stream, withont remov- 
ing a palt of the bridge, the defendants did remove a part 
thereof, and it reni:tind in tliat condition for several d a p ,  
during which tilne, no persons could pass along the said high- 
way, over the said bridge ; that the bridge had a draw in it, 
but it required n greater force to raise it, than the crew of the 
boat afforded, and there *were no hands provided by the Coun- 
ty Court to raise the draw when necessary; tIiat this draw 
was in such condition as to make i t  dangerous to raise it a t  311. 

Upon these facts, his lIonor instruct&l the jury, that tlie 
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defendants were, in law, guilty of the nuisance with which 
they were charged. The defenclants excepted. 

Verdict for the State. Judgment and appeal. 

B ~ y a n ,  with whom was Bailey, (Attorney General) for the 
plaintif, argued as follom : 

The Legislature of the State, prima i':~cie, has the power of 
a sovereign, and among the acliao~~lcdgecl and niqst useful 
powers of sovereignty is that of estnblis!~ing and construct- 
ing roads nncl bridges. XTithont proper internal comuiunica- 
tions, tlie prosperity of a Stntc ln l i~ t  be grcaily retarded. 
3 Gray's Itcl). 33 ; 4 Pick. 460 ; 13 Ilow. 551. T1:e Legis- 
latrue may ai!t!lorise a bridgc, or cren n dam, across a navi- 
gable r i~ci . ,  unless it conflict ~vitlt tlie parer of Co13greas to 
regulate coinmerce, &c. T K h w  v. i"Zlac?~61~3 C,-eck Co., 
2 Peters (Sapm. Court U. S.) 1016. 

Here there is no act of Congress whic11 llas any npplication 
to this cnse. The Neuse is an intcmal stream ; it ia not a 
highway be tmen the ports of diferent States, nor between 
ports of the snnie State. If Sivitllfielcl were a port establish- 
ed by act of Congress, then the erection of this bridge would 
impede commerce, and would conflict with t l x  powcrs of Con- 
gress, b ; ~  ~vllic11 the colnrnerce between the port of Ncwbern 
and that of Smithfield wonld be lcgalised and protected. 

The antllority of Congress, if applicalJe to this river, has 
never yet been exercised ; it still lies dormant, ancl, until ex- 
ercised, the sovereign power of thc Sta!e is not excluded. 
Pennsylvania v, Wheellng B~idga Conzpnny, 13 IIow. 681 ; 
18 How. 430-2. 

The County Court acts in regard to the erection of bridges, 
as the agent of the Legislatnre, exercising a delegated power, 
and not as the grantee of a franchise, and, therefore, the con- 
struction sho~xld be liberal in favor of its acts. I t  is not the 
case of a contract between the State and the County Court, 
in which case a strict construction would obtain as in tho case 
of Charles River Bridge Company, 11 Peters' Supm. Court U. S. 
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Reps. The Legislature, therefore, can, at  any time, repeal, 
modify or restrict the powers of the County Courts, according 
as the public exigencies may require. This power they have 
subsequently exercised by requiring draws to be made in the 
bridges where necessary, Rev. Code, ch. 101, see. 34. 

Mille~, for defendants. 

BATTLE, J. The first question which arises on the bill of 
exceptions filed by the defendants, is whether the Nense 
river was a navigable stream at  the place where the alleged 
offence was committed. 

I t  is now well settled tlmt the rule adopted in England by 
which navigable waters are distinguished from others, to wit, 
the ebb and flow of the tides, is entirely inapplicable to our 
situation, and, therefore, has been abrogated. TViiilson v. 
Fo~bes, 2 Dev. Rep. 30 ; Collins v. Ben6uq1, 3 Ire. Rep. 277 ; 
S. C., 5 Ire. Rep. 118; Pc~gan v. Awnstead, 11 Ire. Rep. 433. 
No precise criterion for determining the question in this State 
has, as yet, heen established by our Courts. I n  TVilson v. 
Forbes, HENDERSON, J., said, " What general rule shall be 
adopted, this case does not require me to determine, were I 
competent to it. But I think it must be admitted that a creek 
or river, such as this appears to be, wide and deep enough for 
sea-vessels to navigate, and without any obstruction to this 
navigation from its mouth to the ocean, and the limit of whose 
waters is not hjgher, nor as high, as the flowing of the tides 
upon our sea-coasts, is a navigable stream within the general 
rule." In  Collins v. Benbwy, as reported in 3rd Ire., E U ~ I N ,  
C. J., said, " Any waters which are sufficient in Ikct to af- 
ford a common passage for all people in sea-vessels, are to be 
taken as navigable." ?Ve are not aware that any more pre- 
cise rule has been elsewhere laid down. 

Whether the river Nense, between the port of Rewbern, 
in Craven County, and the town of Smithfield, in Johnston 
County, which is stated to be navigable, for eight months in 
the year, for flat-boats and small steam-boats, comes within the 
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terms of this rule ; or whether the rule can be extended by 
analogy to embrace it, we need not enquire. The Legisla- 
ture has the undoubted right to declare i t  to be a navigable 
stream, and, we think, that has been done, either directly or 
inferentially, by the following acts : First, the act of 1812, (ch. 
849 of the Rev. of 1820,) entitled an act for the opening and 
improving the navigation of Nense river, created a compa- 
ny for that purpose, and, in the 4th section, gave it power " to 
contract for the opening and improving, or otherwise cause 
to be opened and improved, the navigation of Neuse river, 
from the present head of boat navigation therein below Lock- 
hart's Falls, westward to Crabtree Falls," &c. Secondly : 
By the 5th see. of 103rcl chnpter of the Revised Statutes, tak- 
en from the act of 1823, (ch. 1197 of Taylor's Rev.) the jns- 
tices of the several County Courts of Johnseon, Wayne, Le- 
noir and Craven, were anihorised to lay off the inhabitants 
on both sides of the river Neuse, above Spring Garden, into 
convenient districts, with the view of reinoririg " all brush 
and other obstructions to the nav:'gationn of that river. 

T l k l l y :  The act of 1845, ch. $2,  see. 61, appropriated forty 
thousand dollars " for the pnrpose of cleaning out and improv- 
ing the navigation of the river Neuse, between the town of 
Newbern and the town of Smitiliiald." 

Fourihly and lastly : The acl of 1850, chapter 112, after recit- 
ing the appropriation made in the prececling act of 18 kg, created 
the company styled the " ' Neuse Xiver Xavigation Compa- 
ny,' for the more full and cornplote accon~plishmcnt of tho 
object of effecting a more ccrtain navigation of the river 
Neusc, be t~wcn  the town of N z i ~ b e p ,  in the County of Cra- 
ven, and Wa'ison9s landing, above Smithiield, in the County 
of Johnston." 

The Nense river having been thus recognised as a naviga- 
ble water, the clelrendants had the right, in colnrnon with all 
other citizens, to navigate it with their boats, and, as an inci- 
dent to such right, to remove all obstructions not put there 
by or under the sovereign power. I t  is admitted that the 
sovereign power in the present case, is the General 
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Assembly of the State. I t  would hare been the general 
$overnment, had the Congress of the United States pass- 
ed any act rclating to the river Neuse in execution of 
the power ib to regulate commerce with foreign nations, and 
among the several States." Con. of U. S., Art. 1, sec. 8. 
Wilson v. Black Bird Creek Xwsh  Conyany, 2 Peters' 248 ; 

(8 Curtis 105.) 
This raises, upon tllc record, the second main question in 

the cause-wherlier the bridge, for the removal of which the 
defendants arc intlicted, was erected and kept in tllc condi- 
tion in w11ic11 the defendants fonnd it, by, or under, the au- 
thority of the Gcnel.al Assembly of the S::ile. 

In the a~~gurnent of this question, the counsel for the State 
conientl?d, that t l ~ e  Lcgislatnre hcd full power to anthorise 
tile ercction of 3 bridge over any part of the river n'euse, 
citller by R ilixct nct of l~gislation, or by eonferrixg the pow- 
er to do so on tllc County Courts of thc respective Connties 
through which the river 1'1111s ; t h t ,  by the 22nd section of 
the 1Mth chapter of the Revised Sfatntes, tn!:en from the Act 
of 1781, (ch. 927 of the Rev. of 1880,) the power uxs confer- 
red upon the County Courts ; that the County Court of Johns- 
ton, under the anthority thus conferred upon it, clid canse the 
bridge in question to be erected, and that, therefore, i t  was 
not a nnisance the defendants had a right to abate. 

The conrlsel f ~ ~ r t h e r  contends, that the 8 t h  section of tho 
same chapter of the Revised Statutes, t&en froni the Act of 
1836, (ch. 706 of the Eev. of 1820,) applies only to toll bridg- 
es erected by owners of ferries, and that the drams which 
such owners are corninnndcd to pnt in their bridges are not 
required in those erected by the County Courts nnder the for- 
mer law. From an exmination of the provisions of the acts 
referred to, whether in their original state, or as revised in 
the revisal of 1836, we are satisfied that the County Courts 
were not suthorised by the 22nd section of the 104th ch. of 
the Revised Statutes, (which is the 5th section of the Act of 
1784,) to build bridges over large and navigable streams. 
It is clear that small streams only were intended by that sec- 
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tion-streams, though small, yet too large to be bridged by 
the overseers and their assistants, and, therefore, requiring 
tlie aid of the County funds. 

This will be made manifest by a reference to the 4th and 
7th sections of&e same Act of 1784, which form the 14th 
and 26th sections of the 104th chapter of the Revised Statutes. 
13y the last clause of the 4th section it is evidently made the 
duty of the overseers of the public roads to build all " necessa- 
ry  bridges through swamps and over small rivers, creeks, or 
streams." The 7th section anthorises the majority of the jus- 
tices of the County Courts, "through whose Counties run 
large water-courses or creeks, across which, from the rapidity 
of the water and the width of the stream, i t  may be too bur- 
densome to build bridges and keep them in repair by a tax 
on the inhabitants, if they deem it necessary, to contract with 
builders to build toll-bridges or expensive causewars; for 
each of which each Court is hereby authorised and required, 
to lay the toll on all persons, horses, carriages and cattle, pass- 
ing over the same," &c. These two sections provided for 
bridges over small and large water-courses, leaving i t  to the 
5th to declare how and by whom those of an intermediate 
size should be bridged, to wit, by the County Courts, at the 
expense of the several Counties. The act of 1808 applied, no 
doubt, as the counsel for the State contends, to the bridges 
authorised by the Legislature, to be built by the owners of 
ferries, and to none others. As the law stood then, under 
legislative enactments, bridges over small rivers, creeks or 
streams, were to be bnilt by the overseers of the public roads, 
with their assistants; those over rivers, or creeks, too large 
for the means of tlie overseers and their assistants, were to bc 
built by tlie County Courts of the Counties through which 
they run, at  the expense of the Counties ; those over wide and 
rapid streams were to be erected as toll-bridges, under the 
order of the County Courts, by contractors, if a majority of 
the justices should deem i t  necessary; while toll-bridges might 
be built a t  ferries by the ownera thereof. Of these different 
kinds of bridges, the last only were expressly required to have 

8 



114 IN THE SUPREME COURT. 

State v. Dibble. 

a draw to admit of the passage of vessels throng4 them. I n  
the revisal of 1836, the enactments to which we have referred 
were brought together, and, with other provisions, were in- 
corporated into one act, entitled, "An Act concerning the 
public roads, ferries and bridges, in this State," and forms the 
104th chapter of the Revised Statutes. By this incorporation, 
words and phrases, though generally retaining the sense in 
which they were used in the acts from which they were 
taken, acquire sometimes, necessarily, a diferent mean- 
ing. Thus a clanse, which in the old act was, by its 
terms, confined to that, may, when employed in a revised 
statute, be extended, by the use of the same terms, into a 
wider signification. Among the clauses thus extended in 
their application, is the last in 28th section of the revised 
statute above referred to, which comes in under a proviso, 
and is in the following words r " In all such bridges, the pro- 
prietors shall erect a draw, where any water-course is fre- 
quently and commonly used by sea-vessels, or masted boats, 
of considerable burthen." This proviso mas, doubtless, in 
the act of 1806, confined to the owners of ferries, who had 
erected toll-bridges instead thereof. By a literal constrnction, 
i t  might seem to be confined to them in the revised statute, 
but as there is manifestly the same necessity for draws in the 
toll-bridges to be erected by contractors under the order of 
the County Court, we think it was the intention of the Legis- 
lature that i t  should embrace both. I t  is a fair case for the 
application of the maxim, pi hwet in bitera haret in cortice. 
Our opinion, then, is that all toll-bridges over navigable 
streams, whether built by owners of ferries or by contractors 
with the justices of the County Courts, must have proper and 
sufficient draws in them, and that the proprietors must keep 
the draws in good repair, so that they may always answer 
the purposes of their erection whenever the exigencies of nar- 
igation may require it. 

But it is said by the counsel for the State, that the bridge 
uow in question was not a toll-bridge at  all ; that i t  was built 
as a public bridge, under the authority of the County Court of 
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Johnston, and that, therefore, there was no necessity for i t  to 
have a draw at  all. To this the reply is, that t l ~ e  power of 
the County Conrts over the subject of bridges, is a special 
and restricted one. I t  is manifestly proper that i t  should be 
constrned as a special authority with regard to bridges a,cross 
navigable water-courses, otherwise the free exercise of the 
paramount rights of navigation might be very inaterially hin- 
dered and obstructed. Prom the review which we have made 
of our enactments on the subject, it is apparent that the Coun- 
ty Courts have no authority, given in express terms, to erect, 
or cause to be erected, draws in apublic bridge across a naviga- 
ble stream. Their power to do so, is to be inferred from the act  
which authorises them, if they deem it necessary, to have 
toll-bridges built by contractors. If they do not deem i t  ne- 
cessary to order the building of such bridges by contractors, 
they may do i t  themselves ont of the County revenues ; but 
in that case their bridges must, in favor of the right of navi- 
gation, have snch draws as are prescribed for other bridges. 
Such seeins to have been the opinion entertained by the jus; 
tices of Johnston County Court of the extent of their power, 
when they erected the bridge which has given rise to this con- 
troversy. They had a draw fixed in it, but, as they did not 
keep i t  in repair, the question arises whether it did not there- 
by become a nuisance which the defendants had a right to 
abate. That i t  did, the case of Benwick v. X o r ~ i s ,  3 Hill's 
( N .  Y.) Rep. 621, is a strong authority. In that case i t  was 
decided, that where, under an act of the Legislature, giving 
to the defendants and their assigns, the right of erecting and 
maintaining a dam upon navigable waters, the dam was so 
bnilt as to impede the navigation beyond what the act author- 
ised, i t  became pro tunto a public nuisance, and liable to be 
abated by any person ; and further, that the remedy by abate- 
ment was: in all respects, coacul-rent with that by indictment. 
The principle is, that any unauthorised obstruction in a navi- 
gable stream, by means of a bridge, or a dam of any kind, is 
a public nuisance which any person may abate, and if i t  be 
put there under the authority of the sovereign, i t  will be pro- 
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tected only so far, and so long, as i t  is confined within the 
linlits of the authority. An analogous principle was laid 
dowi  by this Court in the case of llleares v. The Conzrizission- 
cm q,f Wihnington, 9 Ire. Eep. 81, to wit, that a public or 
municipal corporation is liable for doing a work, n7hich the 
law authorised to be done, if done in an unlawful and unskil- 
ful manner, so that an individual is injured thereby. 

I n  the case which we have under consideration, if the bridge 
had been a toll-bridge, built by the owner of a ferry, under 
authority vested in him by law, or by a contractor, under the 
authority of the Connty Court, i t  would undonbtedly have be- 
come a nuisance, liable to abatement as soon as the draw had, 
from decay or want of repair, failed to answer its purpose. 
The special authority to build the bridge with a draw2 and to 
keep the same in good order, would not have prote'cted its 
owner longer than the terms of the authority were observed. 
So, a public bridge, built by the justices of the Connty Court, 
across a navigable water-course, mnst be subject to the same 
conditions and restrictions. As agents of the Legislature, the 
justices, sitting jn Court, could do nothing beyond what their 
principal had authorised. They were not empowered to do 
anything which might impede the free navigation of Neuse 
river, and i t  followed, as a necessary consequence, &at when 
their bridge became an obstruction to navigation, it was a 
nuisance which the defendants, or any other person, had a 
right to abate. See Angel on Tide waters, 115. 

The judgment must be reversed, and a sewire de novo 
swarded. 

PER CURIAY. Judgment reversed. 

JOHN TURNER, TO THE USE OF MINNICK MILLER, vs. STEPHEN 
A. WHITE. 

A suit was brought in the County Court and a bail-bond given for an appear- 
ance in that Court ; there was an appeal and final judgment in the Supe- 
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rior Court; it was BeZd that a sci. fa., to charge the bail, could only bc 
brought in tlie Superior Court. 

I n  a sci. fa. to subject bail, it is sufficient to set out that there was a jndg  
ment, without stating the form of action in which it was obtained. 

I t  is sufficient to allege, generally, in a sci. fa. against bail, that he became 
bound, as bail, at the time of the execution of the original writ, and liable 
by virtue of an Act of Assembly. 

An inconsistent recital in a bail-bond as to who was the party plaintiff, may be 
rejected as surplusage where there is enough besides, on the face of the in- 
strument, to show who really was the plaintiff 

So, where the bail-bond was assigned to A, the plaintiff therein named," 
and the bond showed that the plaintiff was B, who sued to the use of A, 
it was field that B was entitled to tlie remedy by sci. fa. 

SCIBE BACIAS against bail, tried before his IIonor, Judge 
XANLY, at  a Special Term (June, 1856,) of Orange Superior 
Collrt. Pleas-" ~zul fiel record," " non est facturn," L L  no as- 
signment." 

The sci. fa. was brought in the Superior Court of Orange, 
and is substantially as follows : " Whereas, John Turner, to 
the use of BLinnicl; Miller, lately in our Superior Court of 
law, held, 'kc., by the judgment of tlie said Conrt, recovered 
against John A. Bntler, a certain debt of $1'70, with interest, 
c h . ,  and Steplien A. Wliite, at the time of the execution of 
the original writ, in the above canse, became special bail, in 
the said snit, for the said John A. Eatler, and liable, by rir- 
iue of an act of the Gcncral Assembly, to abide arid perform 
the judgment of onr saicl Conrt, or surrender the said princi- 
pal into custody, in case he fail to do so in discharge of his 
saicl bail, wl~icli, llitllerto in all things, both principal and 
bail have failed to do, as pc.e have been informed ; we, thcre- 
fore, command you, that SOU mxl;e known to tlie said Stephen 
A. White, that he be, a d  appear, ckc., to show cause, if he 
has any thing to say, why the said John Tnmer, to the use of 
Xiunick Miller, ought not to have execution against him for 
the deb:, damages and costs, cGc." 

The original suit, which was in the name of Jolin Turner to 
the use of Minnick Miller against John A. Butler, was beg~m 
in the County Co~zrt of Orange and bronght up by appeal; 
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and the judgment finally taken in the Superior Court. 
The condition of the bail-bond, taken in the case, is as fol- 

lows : '' If the above-bounden, John A. Bntler, who has been 
arrested by the saicl E. 11. J . ,  sheriff, as aforesaid, upon a 
writ returnable to the Conntp Conrt of Orange, at the suit of 
dfinnyck: Jfill~~, does  ell and truly make his appearance at  
the next Ooa itp Conrt, to be I~oltlen, kc., then and there to 
answer to the said J o h n  Turner to the use of Niniiziclc dliller, 
to a plea that he render unto him the sum of $170, which he 
owes, end from him detains, to hi3 damage $50, and then and 
there to stand to, and abide by, the judgment of the said 
Conrt, and not depart the said Court witllont leave, and the 
saicl Steplien A. MThite, the secmity of the said John A. But- 
ler, well and trnly discharge himself, as special bail, of the 
saicl John A. Butler, in the said Conrt, then the above obli- 
gation to be void, otherwise to rclrlairl ill fnll force and eEect." 

To which is the following asignment : " I, Richard M. 
Jones, sheriff of the county of Orange, do hereby assign over 
the above obligation and condition to Dfinnicli Miller, the 
plccintz'f t1~erci.n named, his executors and administrators, to 
sue for, and recover, agreeably to an act of Assembly, in such 
case macle and provided. Given under my hand and seal, ctc." 

The defendant offered the fo l lo~ ing  objections to the plain- 
tiff's i-ight to recover. 

1. That the sci. fu. ought to have issued from the Connty 
Conrt, and not from the Superior Court. 

2. T l ~ e  sci. fa. does not set out the form of the original ac- 
tion, nor does it shorn how the defendant became bound as bail. 

3. The condition of the bond, offered in evidence, recites 
that Jrinnick Niller is the plaintiff in the suit. 

4. That the condition of the bond is repugnant and void. 
5. That the assignment of the condition of the bond is to 

Minnick Miller, and not to John Turner. 
His Honor decided all these points in favor of the plaintiff, 

except the last, and as to that he permitted the sheriff of Or- 
ange, on motion of plaintiff, and on pay ine~ t  of all costs of 
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snit up to that time, to come in and amend his assignment. 
For all which, the defendant excepted. 

Thc issues were found for the plaintiff. Judgment and 
appeal. 

Bailey and Turner, for plaintiff. 
fVomaood, for the defendant. 

PEARSON, J. 1. The sci. fa. is based upon the jndgment, 
and properly issued from the Superior Court, where final 
jnclgment was~enderecl. The judgment in thc County Court 
was vacated by the appeal, and there was no record in that 
Court upon which to issue a sci. fa. 

3. In this proceeding the form of the original action is im- 
material. That matter is concluded by the judgment, and 
uothing behind it is open for enclniry. So, it is suficient for 
the sci. fa. to set out the fact of there being a judgment, and the 
fact, that the defendant became bonnd, as bail, at the time of the 
execution of the original writ, and linble, by virtue of an 
act of the General Assembly, &c. This puts i t  in the power 
of the defendant to deny the existence of the judgment by 
the plea of 6 L  n~zl tie1 record," and to deny his liability, as 
bail, by the plea of "non est factnm." There can be no 
necessity for incumbering the record by n more detailed state- 
ment of the manner in which the defendant became liable as 
special bail ; for there is only one way in which i t  could be 
done by virtue of the statute ; that is, by the execution of a 
bond in double the sum for which the party was arrested ; 
and we can see no objection to this general averment of the 
fact of the defendant's liability, as special bail, by force of the 
statute. In  Neal v. Ihssey, 3 Jones' Rep. 70, and Zalpass 
v. Fennell, Ibid. 79, i t  is 'held, that in a sci. fa. to chttrgc a 
sheriff, as special bail, i t  is sufficient to aver that he arrested 
the defendant and failed to take bail, whereby, kc .  

3 and 4. The recital that Butler had been arrested, upon 
a writ, a t  the suit of Min~zick Miller, is inconsistent with the 
wording of the condition, b L  does well and truly make his ap- 
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pearance, kc., then and there to answer the sald John Tur- 
ner to the use of B&nick Jliller, of a plea, 6.c." But this 
recital may be rejected as surplusage under the maxims " ut 
yes magis valeat puam pereat," and "utile per  inutile non 
uii%atu7?," and enough will remain to identify the writ, under 
mliich Butler was arrested, as a writ in the name of John 
Turner to the use of &finnick Miller. See the cases of JfTiZZer* 
v. 6'Aerry (in Equity) and Xtate v. Ilarvell, (ante 55,) decided 
a t  this term, where the distinction between averments in 
pleading and matter set out in deeds, bonds, &c., is discussecl, 
arid it is 11eld that, in regard to the latter, a want of corres- 
pondence, where tl~ere are several descriptions, is not fatal, 
pro~idecl the identity of the subject can be fixed by such 
parts of the description as do correspond. 

5. The same principle applies to the assignment, and re- 
lieves it from objection, by striking out " Ninnick Niller" as 
surplusage. So that i t  will read, "hereby a s s i ~ n  the above ? 
obligation and condition to the p la in t ty  t7~erezn named, his 
esecutors, &kc., to sue for and recover, agreeably to the act 
of Asseinbly in such case," $c. The assignment, in these 
general terms, is sufficient. Tliere is an apparent mistake by 
attempting too much particularity, for Minniclc Niller is not 
" the plaintiff therein named," and this part of the description 
does not correspond, and i t  is to be rejected by the belle- 
ficerit rules of construction above referred to, as enougll ap- 
1)ears without it. This inconsistency was obviously produced 
by a confnsion of ideas, caused by the fact, that as Dilinnick 
3Iiller was the party beneficially interested, i t  was diflicult to 
divest the mind of the impression, tlmt he was the plaintiff, 
instead of John Turner, in wliose name the action was brought 
for llis use. 

From this view of the case, i t  is seen that tlie assignment 
v-as sufficient vitllout the amendment, w11icli v7as allowed in 
the Court below, and i t  is unnecessary to consider the several 
points made in regard to it. There is no error. 

PER CFEIAM. Judgment affirmed. 
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JACOB KIMEL us. ANDREW RIMEL et. al. 

I n  an enquiry of damages arising from the ponding of water upon land, the 
plaintiff has a right to have the question submitted to the jury, whether the 
overflowing complained of was, during the time alleged, injurious; and 
any former benefits the land may have received from such overflowing, had 
nothing to do with the question. 

PETITION for damages for ponding water upon plaintiff '8 
land, tried before PERSON, J., at  the Fall Term, 1856, of Da- 
vidson Superior Court. 

The defendants were the owners of a mill, on Maddy Creek, 
and the plaintiff owned a tract of land on the same stream, a 
short distance above tlie mill. 

The mill was built in 1843, and one Fisher then owned the 
land alleged to be injured, who, about the first of the year, 
1853, sold i t  to the plaintiff. A t  the time of this sale, and 
during the year 1853, it va s  proved that a certain bottom be- 
longing to the land was injured by the water of the defen- 
dants' mill-pond, and rendered thereby less prodactire than i t  
would have been if the clam had been taken away. 

For the defendants i t  was proved, that, in the year 1843, 
when the clam in question was erectecl, this bottom had sever- 
nl ponds on i t  of considerable size, mliicli a l ~ ~ a y s  held water, 
and that its general surface had been inach lower than i t  was 
in 1853 ; that between the building of the mill, in 1843, and 
the date of the plaintiff's purchase, tlieee ponds l ~ a d  been fill- 
ed up, and tlie surface of this bottom elevated by the stagna- 
tion of the water of a small creek which formerly had rnn 
throng11 i t  with a swift current; but by the backing of the 
ffater, and the frequent ove~flowing of this creek and of the 
!dl-pond, an accumulation of  sediment had taken place, and 
:lad thus raised the surface considerably higher a d  had filled 
3:p the ponds, and that this land, which had been x-orth from 
live to ten dollars per acre had been increased in value to 
irom thirty to forty dollars per acre. 

The plaintiff's counsel requested his IIonor to instruct the 
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jury that, taking i t  for granted that the erection of the mill- 
dam had benefitted tlie land before the plaintiff became the 
owner of it, jet, that he had a right to the full enjoyment as 
i t  was when he bought it ; and if the jury should believe that 
i t  was less valnable or productive as i t  was, than it would be 
if the dam was removed, the plaintiff would be entitled to 
clamages. The Court refused to gir-e such instructions, and 
tlie plaintiff excepted. 

Verdict and judgment for defendants, and appeal by the 
plaintiff. 

~ K l l e r ,  3fordiend and Gorrell, for plaintiff. 
KO comisel for defendants. 

BATTLE, J. At  common law, the injury caused by the erec- 
tion of a dam across a running stream, and ponding the wa- 
ter back upon the land of a proprietor above, was redressed 
by an action on the case. If the dam were continued, the ac- 
tion might be brought from time to time, until the defendants 
were compelled, by ~nultiplication of the damages and costs, 
to remove the nuisaace. I t  is certain that any incidental ad- 
vantages that might accrue to the land overflowed from the 
continuance of the dam, would not defeat the action, however 
they might lessen the damages. If one person should, against 
the will of another, cart manure upon his field, the latter 
could recover dalnages for the trespass, although the field 
might be benefitted by the manure, and he might recover, at 
least, nominal damages from year to year, should the trespass 
be repeated, although the land might be made rich by the 
operation. Tlie Act of-1809, embraced in the Revised Statutes, 
ch. 74, see. 9, et seq., (Rev. Code, ch. 71, sec. 8, et seq.,) which 
was passed in favor of mill owners, altered the remedy so far 
as the mode of proceeding to recover the daniages and costs was 
concerned, but did not affect the principle of the right of ac- 
tion except in one particular : in the 15th section of the act, as 
contained in the Revised Statutes, (sec. 14, Rev. Code,) i t  is 
declared " that if the verdict of the jury be that the pe- 
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titioner has sustained no damage, then he shall pay the 
costs of the petition, &c." A t  common law he would have 
been entitled to a penny, at  least, for i t  is assumed that the 
water was thrown upon his land by the dam of the defen- 
dants. 

I n  the present case the instruction prayed on l~ehalf of the 
petitioner, and refused by the Court, was founded upon the 
supposition that the defendants' dam was then doing some in- 
jury to his (petitioner's) land, as the water was ponded back 
upon it. W e  think that he hacl the right to have the ques- 
tion, whether, in fact, the land was then injured or not, pass- 
ed upon by the jnry. The inquiry whether his land had pre- 
riously been improved in value by a nuisance, to the contin- 
uance of which neither he nor his vendor had ever assented, 
had nothing to do with his rigllt of action at  that time. The 
jury might, incleecl, have found that he had not sustained any 
damage during the period to which his suit referred, and in 
that case he would have had to pay the costs of his petition ; 
but he had the right to have the opinion of the jnry upon that 
question, and we think his Eonor erred in depriving him of 
it. 

The judgment is reversed and a venire de novo awarded. 

PER C U R I ~ .  Judgment reversed. 

JEHU BROWN ws. ALLEN BROWN. 

A provision in a bond to submit to certain arbitrators l L  the division and set- 
tlement of our father's estate," necessarily involves the inquiry, what con- 
stitutes that estate. An award, therefore, that a certain slave, claimed by 
the executor in his own right, should be sold, and the money distributed 
among all the parties to the submmssion, was within the scope of the sub- 
mission, and was obligatory on the executor. 

Parol evidence is not only admissible, but necessary to show what matters 
were acted on by the arbitrators. 
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THIS was an ACTION of COVENANT, tried before MANLY, J., at 
a Special Term (June, 1856,) of Orange Superior Court. 

The instrument declared on is as follows : " IKnow all men 
by these presents, that we, John Brown, Wm. Brown, Allen 
Brown, Jehu Brown and Matthew Brown, are held and firm- 
ly bound, each to the other, in the sum of four thonsand dol- 
lars," &c., (dated August, 1841.) 

" The condition of the above obligation is such that, where- 
as, we have this day submitted to the arbitration and aGard 
of Catlett Campbell, Thomas Clancy and Stephen Moore, 
~nutnally chosen by us, the division and the settlement of the 
estate of William Brown, dec'd., our father, now in the hands 
of Allen Brown, executor, &c., between and amongst us, his 
legatees and heirs at  lam. Kow if the said John Brown, Wil- 
liam Brown, Allen Brovn, Jehu Brown and Matthew Brown, 
shall stand to, and abide by, the dil-ision of, and settlement 
of, said estate amongst us, according to award made by said 
Catlett Campbell, Thomas Clancy and Stephen Moore, then 
the above obligation to be void, else, to remain in full force 
and virtue." Signed and sealed by the parties abore named. 

The arbitrators, on the 30th day of Angust, 1841, declared 
their award, wliich is as follows : 

" TVliereas, controversies have arisen between Allen Brown, 
executor of William Bromn, clec'd., and his brothers, Mat- 
them Bromn, William lhown, Zebu Brow11 and John Brown, 
ionching the settlement of tlie estate of tlieir father, William 
Crown, dec'd. ; and whereas, for putting an end to all such 
controversies, they, the aforesaid Allen Brown, John Brown, 
Xatthew Brown, William Brown, jr., ancl Jehu Brown, by 
tlieir bond, bearing date 20th August, 1641, are recil)rocall!: 
l~onncl, each to tlie other, in the penal sunl of f o ~ r  tIionsanc1 
clollars, to stand to, abide by, and to perform such award and 
final determination, as the undersigned, Catlett Campbell, 
Thomas Clancy and Stephen Moore, arbitrators indifferently 
cliosen by the parties, shall lnalie in, and concerning, the 
premises. Now, therefore, know all men, that we, the said 
arbitrators, whose names are hereunto subscribed, and onr 
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seals affixed, having taken upon ourselves the burthen of the 
said award, and having fully considered the proofs and alle- 
gations of both the said parties, and that there may be a final 
determination of all the said matters of controversy, do award 
and order that the said Allen Brown, executor, &c., pay to 
Xatthew Brown, William Brown, John Brown and Jehu 
Brown, each, the sum of $244'47, with interest from the 1st 
day of January, 1841, and payable from and after the 1st day 
of January, 1843. 

"?Ve further award and direct that, at the death of Miss 
Polly Brison, a certain negro, by the name of Stephen, to be 
sold to the highest bidder for cash, and the proceeds of such 
sale to be equally divided among the five brothers, legatees 
of the said ?Tilliarn Brown, dec'd., or their representatives," 
&c. Signed and sealed by the arbitrators. 

The breach alleged was, that Polly Brison was dead, and 
that the defendant, Allen Brown, had refused to sell the slave, 
Stephen, as the award required him to do, and to pay the 
plaintiff his fifth part of the proceeds of the sale. 

I t  was admitted that the defendant had performed the rest 
of the award, by paying to each of the other parties the sum 
of $344,47 awarded to them. 

But the defendant contended that the slave, Stephen, had 
been conveyed by Wm. Brown, in his life-time, to Polly Bri- 
son, and by her to the defendant; and that, therefore, he con- 
stituted no part of the estate of Wm. Brown, dec7d., and was 
not embraced within the terms of the submission bond, and 
he produced a bill of sale from his father to the said Polly 
Brison, and another from the said Polly to him, the defen- 
dant, duly attested, &c., dated in 1839. 

The deposition of Stephen Moore, the only survivor of the 
arbitrators, was offered by the plaintiff, and objected to by  
the defendant, but admitted by the Court; for which plain- 
tiff excepted. The part thereof material to the issue, is as 
follows : 

" I did act as such (arbitrator) in the said arbitration with 
Catlett Campbell and Thomas Clancy, and remember the con- 
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troversy in regard to the boy, Stephen, said to have been 
conveyed by William Brown, dec'd., to Miss Polly Brison, 
and by her to Allen Brown. The other brothers, to wit, 
John, &c., (naming them,) alleged that their father, a t  the 
time he conveyed the bop to Miss Polly Brison, was too weak 
in  mind to transact business, and that he did not, at the time, 
intend to convey more than a life-time estate in the said Ste- 
phen, and that they were as much entitled to said boy, at the 
death of Miss Polly Brison, as Allen Brown, to whom it was 
alleged Miss Brison had conveyed him. We examined all 
the evidence brought before us with care and deliberation, 
both as to the dispute in regard to the said boy, as well as to 
all the matters in dispute in the settlement of Allen Brown, 
as executor, of his father's estate, and made an award on the 
whole." 

His Honor instructed the jury upon the law in favor of the 
plaintiff. For this, defendant excepted. 

Verdict and judgment for the plaintiff. Appeal by defend- 
ant. 

Norwood and P ld l ip s ,  for plaintiff. 
Graham, for defendant. 

PEARSON, J. The object of the reference was to settle the 
estate of Wm. Erown, dec'd., and by a proper construction of 
the bond i t  extends to all matters and things for, and on ac- 
count of which, the defendant was liable, as executor, and in 
which the parties, who were children of the testator, were 
interested. The negro man, Stephen, had belonged to the 
testator. I t  was contended on the one side, that he be- 
longed to the testator at the time of his death, and constituted 
a part of his estate, for which the defendant mas liable to ac- 
count; on the other, i t  was contended that he did not belong 
to the testator at  the time of his death, but had been trans- 
ferred to one Polly Brison, who had transferred him to the 
defendant. Here was a matter of controversy, the settlement 
of which was neceesary in order to settle the estate of the tesa 
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tator, and which constituted, in fact, a part of the settlement 
of the estate. W e  concur with his I3onor in the opinion that 
the arbitrators did not exceed their powers. 

There can be no doubt that the testimony of the witness 
Moore, was competent. Parol evidence is not only admissi- 
ble, but necessary, in order to show what matters the arbitra- 
tors acted on. So, upon a plea of former judgment, how can 
i t  be told whether the cause of action was the same or not, 
without proof as to the subject of the former trial? There is 
no error. 

PER CURIAX. Judgment affirmed. 

Doe on dem. DOCTOR F. MAKN vs. WILLIAM H. TAYLOR. 

Where a case has heen transmitted to this Court irregularly and improperly. 
and decided under the impression that it was here by the consent of par- 
ties, on its appearing to the Conrt, at  the same term, that it m-as not so 
brought up by consent, the Court mill orcler the judgment to be vacated 
and the cause stricken from the docket. 

THIS was a motion to vacate a judgment rendered at  this 
term of the Corut, and to strike the case from the docket. 

The cause, which was an ACTIOX of EJECTMENT, mas tried be- 
low, before his Honor, Jndge GALDWELL, at the Spring Term, 
1856, of Stanly Superior Court, and resulted in a verdict and 
judgment for the plaintiff, from which the defendant prayed 
an appeal to the Snprerne Court, and filed an appeal-bond in 
the office of the clerk of that Court ; but no bill of exceptions 
was prepared and tendered to the Judge trying the cause, for 
his signature, and no statement of the case made out by him 
in lieu of such exceptions. 

A t  the next term of that Conrt, his Honor, Judge DICK, 
presiding, came one Daniel Freeman, and made an affidavit, 
stating that the defendant held under him, and that he was 
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the party beneficially interested in the land ; stating, also, the 
facts of the trial, verdict, appeal and filing the bond, a t  Spring 
Term, 1856, and that the Judge had not filed a statement of 
the case as affiant had expected ; that he had applied t~ the 
defendant's counsel to make ont a statement as nearly 
as he could, of the case tried, which he had done, and 
which he believed to be substantially correct, and vhich he 
appended to the affidavit, also, setting forth some of the title 
papers ~ulcler ~ ~ h i c l i  the lessors of tlie plaintiff claimed title 
to the premises, to wit, a wrant to Arthur Dobbe, and a copy 

?. of a deecl from Stephen k i rk  to Thomas J. Shinn. Upon 
consideration of mhicli affidavit, his Ho11or ordered this re- 
cord to be made in the case : " In  t l~is  case, the afkiclarit bc- 
ing offered in open Court by the counsel for the defendant, 
and the counsel for the plaintift' being in Court, and append- 
ed to the said aEdavit was a statement of tlie facts and trial 
of this cause, at March Tenn, 1856, in this Court, and thereto 
a copy of a deecl from Stephen Kirk to Thonias J. Shinn ; 
and it being made to appear to the Conrt that, a t  March Term, 
1356, after the trial and verdict and judgment in this cause, 
an  appeal mas prayed by the defendant to the Supreme Court, 
and granted, and an appeal bond, with adequate surety, filed, 
and that no case had been made out and filed for the Supreme 
Court, and no transcript of the record was sent up to the Supreme 
Court, for the want of such case having been made out and 
filed, on motion, it is ordered by the Court, that the statement 
of facts of the case, and trial of the said action of ejectment, 
together with a copy of the grant to Arthur Dobbs, and a 
copy of the deed from Stephen Kirk to Thomas J. Shinn, be 
entered of record, nuncpro tzcnc, as of March Term, 1856." 

A t  an early day of this term, the cause was taken up and 
argued for the defendant, no counsel appearing for the plain- 
tiff in this Court, and decided upon the statement of facts 
sent up, in favor of the defendant. 

Subsequently in the term, a motion was made to vacate the 
judgment aforesaid, and that the cause should be stricken from 
the docket, and affidavits of the counsel, who appealed for the 



DECEMBER TERM. 1856. 129 

Xann v. Taylor. 

plaintiff' in the Court below, were read, stating that they did not 
give their consent to the order made for bringingup the cause 
nuncpro tune, nor to the transmission of the record from the 
Fall Tenn, instead of the Spring Term, 1856. 

Boydm, for plaintiff. 
Bryan, for defendant. 

Pe-insox, J. Whcn this ease was decided and the opinion 
filed, the Court acted under the i~npression that the making 
up and filing " the case " smncpro turn, and the transmission 
of the rccord to tliis Court from Fall Term, 1856, instead of 
from the Spring Temi, 1856, when the trial took place and 
the appeal was taken, mas all done by consent, for the pur- 
pose of avoiding the diEcnlty in which the appellant was 
placed, by reason of the fact rhnt the Judge before ~ v l ~ o m  the 
case was tried, and underwhos~ d i~ec t im  the statement of the 
case o:iglit to have been made out, and by whom the bill of 
excep!ions ought to have been signed and sealed, had not 
made out a statement of the cnse. Upon an affidavit now 
filed that the case was not transmitted to this Court from Fall 
Term, 1856, by consent, n motion was made by the counsel 
of the tlpl~ellce to vacate the judgment which had been ren- 
dered at  t l~is  Term, and to stldce the case from the docket of 
this C O I X ~ ~ .  The motion is allo~t-cd. 

Thereupon, a motion made by the counsel of the ap- 
pellant for a ce~stiorari, wliich motion is also allowed. 

W e  do not think it proper now to express an opinion upon 
the question, wliether any Judge except the Judge who pre- 
sides at  the trial, has power to sign and seal a bill of excep- 
tions, or cause to be made up a statement of the cnse, which 
is allowed to answer the purpose of the bill of exceptions ; or 
whether the " presiding Judgc " has poJver to do so, except 
at the Term when the trial takes place. 

PER CURIAX. Judgment of this term vacated. 
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JACOB PROPST ys E. H. ROSEMAN. 

For the executor of an cstate to permit a slave bequeathed to a daughter tcc 
remain with her, at the late mansion of the deceased, for ten ycars, with- 
out hiniself ever assuming any control over the slave, is certainly some evi- 
dence of an assent. 

There can be no parol agreement that a dare shall stand as a security for 
money, unless the propcrty is delivered to the pledgee. 

ACTION of DETINUE, tried before ELLIS, Judge, at the Spring 
Term, 1856, of Roman Superior Court. 

The declaration was for the detention of a female slave, 
named Sarah. The slave in question had been beqneatlied to 
Lunda Roseman by her father, who died in the year 1813. 
T i t h i n  that year the will was duly proved, aud James C. 
Roseman, the executor therein named, qnalified. A t  the 
time of the testator's death, Lnnda, wllo was under age, lived 
at  the family mansion with her mother and her brother, John, 
who is since dead. The slave, Sarah, never was taken pos- 
session of by the executor, but mas permitted to remain at 
the home plantation, and worked in common with the slaves 
of the mother and brother, John, until the year 1850, when 
the plantation was sold, as the property of John, the brother, 
and bought by the defendant. Lunda had livccl from the 
death of her father up to 1850, ~ i t h  her mother and brother 
John, on the said plantation, and afterwards, up to the year 
lS54, continued to reside there with the mother and the de- 
fendant. In  that year she interlnarried with the plaintiff, and 
went with her husband to his residence, taking notliing with 
her. After a short time, during the same year, she went on 
a visit to the house of the clefendant, where slle took sick and 
died. A demand was made for the slave, which was refused, 
and this suit was brought in August, 1854. 

The defendant set up two grounds of defence, 
1st. That there had been no assent to the legacy on the 

part of the executor. 
2nd. That the wife of the plaintiff had pledged the slave am 

rsecuritg to the brother for a debt. 
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To establish these positions, the defenclant introduced James 
C. Roseman, the execntor, who swore that he never had as- 
sented to the legacy, but that the negro had remained on the 
plantation, without any claim, on Lunda's part, until lier death. 
In  regard to the second ground of defense, he stated that af- 
ter tlie death of John, the defendant \vas unwilling to board 
his sister Lnnda, unless she would either pay, or secnre her 
board to be paid; f~wthermore, that the defendant had paid 
two debts for his sister Lnnda, amounting in all to about two 
hundred dollars, and it was agreed between the defendant and 
Lunda, that the slave, Sarah, should stand as secwity for tlie 
board and this snm of $200. 

The Court instructed the jury as to the second gronnd ofa 
defense, that as there was no clelivery to the clefendant, or 
possession proved, this ground was not available. Defendant 
excepted. 

As to the first ground of defense, if the jury slionlcl be of 
opinion that there was no assent of the execntor they would 
find for the defenclant; and, in making this inqniry, they 
wonlcl consider the long tiine during wllich the negro had re- 
rnained on the plantation with the plaintiff's wife without 
claim or control on the part of the executor. Defendant es- 
cepted. 

Verdict and judgment for the plaintiff. Appeal by the de- 
fendant. - 

Osborne and II. C. Jones, for plaintiff. 
Boydan and PJeming, for defenclant. 

Nnsa, C. J. The first point to be established by the plain- 
tiff, to make a recovery of the slave sued for, is that the es- 
ecutor had assented to the legacy. There is no controversy 
as to the legacy. The defendant denies that the executor ever 
had assented, and the latter who was a witness, swore he 
never had assented. The father of Lunda Roseman, the de- 
ceased wife of tlie plaintiff, by his will, gave lier the negro in 
question, and died in 1813, After the death of her father, 
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Lunda continued to live with her mother and a brother, and 
the negro remained on the farm and worked with the other 
hands for the support of the family. When tlie brother died, 
the land on which Lnnda and lier mother lived was sold, and 
the defendant purchased it, and removed there, where he 
and his mother and Lnnda continoed to live up  to the time 
of her marriage in 1854. Afrer the marriage of the plaintiff 
and Lnnda they removed to his house, and she died the year 
following. Tile writ was issued in 1854. The executor nev- 
er took the slave into his possession, and never exercised any 
control over her. Upon this part of tlie case the jury were 
instructed, that the long time tlie negro remained in the pos- 
session of the legatee, withont claim or control of the execu- 
tor, was evidence of an assent. In  this, there is no error. 
Acquicscence by an executor in a long-continued possession 
by a legatee, of the property bequeathed, will raise tlie pre- 
suir~ption of an assent to tlie legacy by tile executor. TO 
make an assent by an executor i t  is not necessary that he 
should use any words of assent or deliver over the property 
bequeathed. IVhite v. TVhite, 4 Dev. Rep. 257; S. C., 1 
Dev. and Bat. 260. In tllis case the plaintiff's wife v as in 
possession of the slave for near ten years. 

Upon the second point, me agree with his IIonor. The le- 
gal title is in the plaintiff, and though the plaintiff's wife might 
have entered into the contract, rnentionecl in the case, i t  was 
in p r o 1  and execntory, and, therefore, under the statute of 
francls, was of no force and void as a sale. I t  could not ope- 
rate as a pledge, for the slave never was clelivered by the 
legatee to the defendant. Lnnda continned to live on the 
farm up to the time of her marriage, and the negro continned 
to work with the other slaves for the joint support of the fam- 
ily. She was, therefore, in her possession. Nor can tllc fact, 
that when she and her husband removed to his residence, 
they did not take the slave with them, weal~en this conclu- 
sion, for the case states they took with them none of lier pro- 
perty. 
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Nor could the agreement be a mortgage, for, as before sta- 
ted, i t  was verbal-not reduced to writing. 

There is no error. 

PER CURIAM. Judgment affirmed. 

WILLIAM ARCHIBALD -4ND RHODA, H I S  WIFE, vs. WILLIAM 
11. DAVIS. 

A copy of a grant taken from a book in the office of the Secretary of State, 
pnrpoiting to be issued in 1716, by Charles Eden and others, who were 
the Garernor and Council, although but lately registered, is admissible 
as  evidence of title. 

A record of proceedings of a Court ordering partition of a tract of land, and a 
long acquiescence and actual occupation by the heirs according to the pro- 
ceeding, is obligatory on them, and o m  thus acquiescing who was men- 
tioned as one of tllc heirs, in t l ~ c  body of' the petition, but was not made a 
party plaintiff or defendant, is bound by the proceeding, and, therefore, 
may offer i t  in evidence in support of his title. 

When the report of cornrn~ssio~~ers, making a partition and appropriation, is 
confirmed by the Court, and filed in the papers of the case, it is enrolled, so 
as  to meet che requisition of the Act of Assembly. 

A plot by a surveyor, representing various tracts and lots of land of the an- 
cestor, corresponcling in number wit11 the number of heirs set out in tlie 
petition, filed with the papers of the case, and registered with them, mas 
prop~r ly  talreu as the plot referred to in tlie report of tlie commissioners, 
and admitted as e d e n c c  to explain sue11 report. 

It was Ilell, not to beerror in a Judge to leave it for the jury to decide wl~eth- 
cr the cutting clown of 182 timber trees entitled the party to more than 
nominal damages, and if so, how rnuct~  

This was an ACTION of TRESPAS~ q. C. f., tried before XANLF, 
J., at  the last Beanfort Snperior Court, in which the plaintiffs 
claimed title to the locus in quo, tlirongh a grant from Cl~as. 
Eden, Chris. Gale, Fra. Foster, Nath. Chevin and Wm. Reed, 
to Tobias Knight, for 345 acres, dated 9th day of September, 
1716, a copy of wl~ich was prodnced and certified by the Sec- 
reta1.y of State to be " a  true copy of the record of a grant 
taken from a book in this office ;" on the back of wliicll copy 
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is this entry-" Registered in  the register's office of Beaufort 
County, in  book no. 29, page 45,"-(signed by  the register.) 
TI16 admissibility of 'a grant from these persons was objected 
to ; and i t  was further objected that the antlientication of this 
c o ~ y  was insufficient. These ol~jections were overruled and 
the deed admitted. Defendant excepted. 

Yroceeilings for the partition of lands between the heirs of 
Jaines Latham, (of n-honi the feme plaintiff, Rhoda, x-as one,) 
in t l ~ e  Conr~ty Coart of Beaufort, n'ere introduced. It ap- 
peared from the petition and proceedings for partition, that 
her ilame Iraq not inserted as a petitioner, nor was she or her 
l~usband made a party clefendnnt ; and there is no ericlence 
of any service, 01. other notice, to either of them ; but in the 
lmdy of the petition " Rlioda Archibald, wife of \I'illiam Ar- 
cllibald," is mentioned as being one of the Iiei~s-at-la~r of' 
Jaines Lat l~am. I t  appeared further, fioin the record of the 
case, that " the prayer" of the petition was granted," and 
TV111. Vines and others (naming them) were appointed coni- 
inissioners " to divide the lands ;" a writ issned to these com- 
missioners, commanding t l ~ e m  to make partition ainong the 
heirs-at-lam, naming PLliocla A ~ d i i b a l d ,  mifc of' Wm.  Archi- 
bald, and six o t h c i ~ ,  as heirs-at-law of James Latlian~, clec'tl. 
A t  X a y  Tern, the record of Beanfort C o ~ ~ n t y  Court silons a. 
id lows : " May Term, 1825. Lands diricletl. lieport uf 
coinmissioners filed. Report retnrnecl and confirmed, and or- 
dered to be regiztered." The report is filed in the office of 
that Court. I t  sets out a division of the lands into seven parts 
or shares, ainong the seven heirs of' James Latliaiii, and is 
signed by the commissioners. On the record is an endorse- 
~ n e ~ ~ t  as follows: "MTashington, 17th of &\., 1854. 1 do 
llereby certify that the foregoing report is registered in my 
office in book no. 25, pp, 510 and 513." Signed by the register. 
I'laintiffs entered, and have ever since claiilied, under this pro- 
ceeding. This report was objected to, but admitted. Defend- 
ant  exseptecl. 

Among the papers filed in  the case, in the County Court, 
and registered with thein, is a plot, ~ h i c h  is thns entitlecl- 
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" James Latham's Lands. There is, in all, 2131 acres, belong- 
ing to the heirs of J. Latham ; surveyed by Renel Windley, 
D. surveyor." A plot is sevel.al times referred to in the re- 
port above mentioned, and the several lots, and different 
tracts mentioned in this survey, (13 in number) are referred 
to consistently in the said report. Without some plot there 
could be no identification or certainty as to any share of the 
lands laid off by the commissioners. Objection was made to 
this paper as evidence, but admitted by the Court. Defend- 
ant excepted. 

I t  appeared on the trial, that 152 trees, for timber, had 
been cut down, but not taken off at  the institution of the snit; 
and it was contended that this wonld entitle tlie plaintiff to 
nominal damages only. His Honor left the question of dam- 
ages to the jnry, with instructions to find the actual damages 
up to the bringing of the suit. Defendant again excepted. 

Verdict and judgment for the plaintiffs. Appeal by defenant. 

DonneZl and Shaw, for plaintiffs. 
Rodman, for defendant. 

BATTLE, J. On the trial, several objections were made by 
the clefendant, which are set o~ l t  in his bill of' exceptions, and 
wliicli we will proceed to consider. 

1. The defendant objected to the introduction by the plain- 
tiff of a grant from Charles Eden, Christopher Gale, and oth- 
ers, to Tobias Knight, for three hundred and forty-five acres 
of land, lying in the precinct of Hgde, (now part of the Conn- 
ty of Beaufort,) inade on the 9th of September, A. D., 1716. 
A copy of this grant has been obtained fro111 the Secretary of 
State, in whose oflice it was found deposited, and had been re- 
cently registered in tlie office of the register of Beanfort Coun- 
ty. The objection is, that the persons who purported to inalw 
the grant had no power to do so, and that it had not been 
properly proved and registered; at least, not in due time. 
The answer is found in what is called "The great deed of 
grant," from the Lords Proprietors of the province of Caro- 
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lina to Samuel Stephens, Governor of the County of Albe- 
marle, and to his conncillors, bearing date May lst, 1668, by 
which they granted " full power and authority unto the said 
Governor and his successors, by and with the consent of the 
council or major part thereof, to issue grants for lands lying 
in the County of Albemarle, to the inhabitants thereof, to be 
held upon the same terms and conditions upon which the in- 
habitants of Virginia hekl their l a n d ~ . ' ~  See 2 Rcv. Stat. 13. 
The grantors, in the present case, were tlie Governor and 
Council of the Province, .at the time when the grant was is- 
sued, ancl the grant itsePf was recorded in a book now on file 
in the office of the Secretary of State. The grant was, by the 
provisions of the great deed, required to be registered, ~vllich, 
as far as we know, was not done ; but by the last clause of the 
24th section of the 42nd chapter of the Reviscd Statutes, i t  
was enacted that, "it  shall, ancl may be, lawful for any per- 
  on to cause to be registered in the ofice of the,regis!er of the 
County where the land lies, any certiiiecl copy of a grant from 
the office of the Secretary of State, for the lands lying in such 
County; and such rcgistration, duly niade, shall have the 
same effect in law as if the original had been registered. 
There does not seem to be any limitation as to tlie time with- 
in which such copies must be registered, but if there be, it 
has been extended by the acts wllich are passed at  wery ses- 
sion of the General Assembly, for the purpose of allowing all 
such grants, deeds and conreyances, to be proved and regis- 
tered, which have not heretofore been done so. 

2. The second objection was to tlie admissibility of the re- 
cords of the proceedings for the partition of the lands of James 
Latham, among his heirs-at-law, because the femc plaintiif, 
who was one of the heirs, was not macle a party to it ; and 
$'urtlier, because the return of their proceedings and the appro- 
priations made by tlie conlmissioners, were not enrolled ae 
reqnil-ed by 1 Rev. Stat., ch. 85, sec. 1, (Rev. Code, ch. 82, 
sec. 1.) The first part of the objection is clearly untcnable. 
The wife of the plaintiff was not, indeed, made a party, but 
she is mentioned in the petition as  one of the heir6 among 
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whom the partition was grayed ; a share was allotted to her, 
and she and her husband have acquiesced in i t  ever since it 
was made in the year 1825, and now claim under it. It is 
too late for her, much less a stranger, to ol>,ject to i t  a t  this 
time. The other part of the objection is equally nnfounded. 
The proceedings were enrolled when they were placed by the 
clerk among the r ~ o r d s  of his office, just as acts of the Leg- 
islatnrc are enrolled when tliey are duly ratified and deposi- 
ted in the ofice cd the Secretary of State. They are not re- 
quired to be recorded in 'cproper books," like wills, (Revised 
Statute, ch. 122, sec. 4 ;  Revised Code, cli. 119, sec. 13,) nor 
in a "well-bound bonk," like tlie returns of jostices' execu- 
tions levied on land, (1 Rev. Stat., ch. 62, sec. 16 ; Rev. Code, 
ch. 62, see. 17,) bnt simply to be enrolled ; that is, placed by 
the clerk of the Court among the records or rolls of' his office. 
This will satisfy one meaning of the term "enrolled," and as 
the p r o o d i n g s  ale required to be " registered7' also, we can 
harddp suppose that the Legislatum intended that tliey sliould 
be recorded in another hook. 

3- The third objection was the introduction of thc plot of 
the survey of tlic division of the lands among the heirs, be- 
came it did not purport on its face to have any connection 
with the partition made by the cornmissioners. I t  was regis- 
tered with the other papers, and was found among them in 
the clerk's ofice. A plot is referred to in the r e t ~ ~ r n  of the 
cornri~issioncrs as being (' herewith." The one offered in er-  
idence pnrports to 1)e n survey of the lands of J,znzes Lntlmm, 
dec'd., and the lands are divided into lots corresponding with 
the nnlnber of heirs. Under these circumstances, we think, 
the plot in qnestion formed a part of the proceedings in tlic 
cause, and with thein was properly admitted in evidence by 
the presiding Judge. The case of illorrison I-. Lauyhte~,  3 
Jones' Rep. 354, cited by the defendant's cnunsel, does not 
apply, becallse tilere the petition did not refer to the deed in  
question, nor any deed as containing a more certain descrip- 
tion. 

4. The fourth and last objection mas to the cllalge of the 
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Judge upon the question of damages. The defendant con- 
tended, that as, a t  the time when the writ issued, the trees 
which he had cut down had not been carried away, the plain- 
tiffs were entitled to only nominal damages. The case states 
that the qnestion of damages was left to the jary to find the 
actual damages np to the bringing of the snit. Under this 
instruction, the jury gave a verdict f'or seventy-five dollars, 
damages, the proof being that one Iiunclrecl and eighty-two 
trees had been felled. As the damages were certainly more 
tlian nominal, we thought at  first that the jury might have 
misunderstood the charge, and taben into consideration tlie 
carrying away of the trees, ancl that the charge was liable to 
objection for not being sufficiently explicit; upon reflection, 
we liave come to a diflerent conclusion. Tliere was 110 testi- 
mony, so far as we can see, that the trees had been made in- 
to timber ancl carried off at all by the defendant ; but if there 
were, the fact was cnlled to the attention of the j n v ,  that 
they were not so before the snit was brought, and then tlie 
jury were expressly told that tile actual damages up to the 
bringing of the suit was the rule by which they were to be 
governed. We have no means of knowing that the cutting 
down simply of one hundred aiicl eighty-two timber trees was 
not an actual damage to the plaintiff to tlie amount of seven- 
ty-five dollars, which is at the late of about forty cents per 
tree. In the absence of any snch information, me must sup- 
pose tlmt tlle verdict was correct, according to the instruction 
\~llicli tlie j u v  receivetl. If there were any actual damage 
at  all, tlic instruction was ~~ndo~~ 'Utedly  a proper one. 

There is no error, and the jndgnient nl~lst be affirmed. 

PER CURIAM. Judginerit affirmed. 
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ALBERT WHITE vs. W. W. GRIFFIN. 

An action on the case will lie in behalf of a bailor against one who commits 
a trespass upon the property bailed; and the plaintiff is entitled to at least 
nominal damages, though do actual injury is done to the property. 

THIS was an action on the case, for unlawfully seizing and 
detaining a vessel, called the Belle, belonging to the plaintiff, 
tried before BAILEY, Jndge, at the Spring Term, 1854, of Pas- 
quotank Superior Court. 

The vessel had been chartered to one Burgess, to make a 
voyage froin Elizabeth City, in this State, to the VCTest-India 
Islands. 

While lying at the wharf at Elizabeth City, nearly ready 
for sea, the c a l p  on board the Belle, which belonged to one 
Williams, was unlawf'ally seized by a constable, by virtue of 
executions, in favor of tlle defendant; and the said constable, 
acting nrider the directions of the def'enclant, took possession 
of the vessel, and detained her n e a ~ l y  a meek at that port, 
when she was recommitted to the charge of Burgess, who im- 
~nediately proceeded on his voyage. There was evidence 
tending to show that, during the time of this detention, the 
wind was fair, and that the voyage n~ight  hare been made 
in eafety, but after that time, the weather became stormy, 
and tlie vessel was in consequence delayed at a very danger- 
ous port, where she encountered a violent tempest, in which 
she was wrecked. The plaintiff sought to recover, in this ac- 
tion, for the loss of the ship. 

The Court intinlated an opiajon, that the plaintiff was not 
entitled to recover any thing. In deference to his Honor'a 
opinion, tlie plaintiff took a nonsuit and appealed. 

Heath and J b ~ d a n ,  for the plaintiff. 
Pool, Snzit7~ and Xar t in ,  for the clefendant. 

NASH, C. J. VCTe think there is error in the Judge's opin- 
ion. I-Ie doubtless came to his concl~zsion, f>oun the belief 
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that tlie plaintiff could not recover tlie value of his vessel from 
the defendant, which he certainly could not, (thong11 the deten- 
tion by him might have been the remote cause of the loss of the 
vessel) and by not adverting to the principle, that for every tor- 
tious act committed as to the property of another, the pwpetra- 
tor is answerable, in clamages, to the owner, either in case or in 
trespass. If the trespass is committed on p80perty while in 
possession of the owner, " trespass " is the proper remedy ; 
if while in tlle possession of anotlier as bailee, the owner hav- 
ing but a reversion of the property, tlle action is '' case." 
This is an action of the latter character-!he vessel beir~g in 
the actual possession of Burgess at  the tirile the act Iras com- 
mitted. Tlie vessel mas the property of tlie plainiill, and by 
him cllartered to Burgess for a trip to the West Indies. She 
was loaded with stares, the property of a Mr. TVilliains, and, 
while lying at  the wliarf'at Elizahetli City, arid readr to start 
on her voyage, one Ranks, a constable, came on board and 
levied several executions on tlie staves. In one of these ex- 
ecutions tlie present defendant was the plainiiir, and Banks 
acted by liis directions in mnLing the levy. The esecutions 
were all against Curgess; tlie staves belonged to Williams. 
The levy was illegd ; in consequence of it, the vessel wns de- 
tained in port six clays: and though tlle plaintiff is not elliitled 
to ask for damages for tlie loss of the vessel, yet, he is entitled, 
at least, to nominal dmnages from the defendant, for his ille- 
gal detention, by llaring his esecntion imprctpe~lj and illegal- 
ly levied. Venire de noco. 

PEE C~RIAX.  Judgment reversed. 

11. Id. PRITCHAXD vs. C. J. FOX. 

A warranty on the sale of n, soda-fountain, that it was in good cont l i t i~n,  is bro- 
ken, if, from an inherent defect in its construction, existing a t  the time of 
the sale, it was liable to get out of order, from time to time, and from that 
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cause failed to answer the purposes for which it was designed, although i4 
was in a condition to make good soda-water on the day of sale. 

The measure of damages in such a case is the difference in the value ot: the 
article, provided it had been in good condition, and its value as it was i~ ita 
then stat?. 

ACTION of ASSUMPSIT for the breach of warranty, tried be- 
fore BAII,EY, Judge, at a Special Term, (June, 1856,) of Neek- 
lenburg Superior Court. 

The plaintiff ofl'ered as evidence of the contract between 
the parties, a paper-writing, as follows : ' b  September 12th, 
1853. Know all inen by these presents that I have this day 
sold to U. 7%. P~itchalxl, a soda-fountain and fixtures, Yepre- 
sentecl to be in good condition, which good condition I war- 
rant. 111 vitness, &." Signed without a seal by ihe de- 
fendant. 

Plaintiff introduced evidence, tending to show that the 
soda-:')lmtain, sold to him by the defendant, was not in good, 
condition on the day of the sale, and that it was not adapted 
to the purposes for which it was intended. 

The defendant offered evidence tending to show, rsot only 
that the machine in question was in good condition ort the day 
of sak,  bnt :hat there was no material defect in its construc- 
tion, arid he called upon tlie Court to instruct the j ~ q ,  that 
if the :da-fountain was in good condition on the day of sale, 
and wonlil make good soda-water on that day, the warranty 
was not brolien, ancl that if it had got out of order, tlae mea- 
sure of tile plaintiff's damages would be the costs of rcpara- 
tion. 

The Conrt charged the jury, that the warranty extended, 
not o d y  to the state of the soda-fountain on the day of sale, 
but timt it was a warranty that i t  should answer the prposee 
for which i t  was intended ; and that althongh i t  was in good 
condition, and made good soda-water on the clay when the 
p1aintifYpnrchased it, yet if i t  was liable to get out of order, 
from time to time, by reason of some defect in the instrument 
itself, which existed at the time of the sale, and thereby ren- 
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dered i t  unfit for the uses for which it was designed, then 
there would be a breach of the warranty, and the measure of 
the plaintiff's daniagcs would be the difference between the 
value of the article, if i t  had been in good condition, and the 
actual value of it in its then state. Defendant excepted. 

Verdict for the plaintiff. Judgment and appeal by the 
defendant. 

Osborne, for the plaintiff. 
Wilson and Boyclen, for the defendant. 

NASEI, C. J. The question presented is as to the correct- 
ness of the Juclgc's charge. The action is for the breach of a 
warranty in the sale of a soda-fountain. The contract is in 
writing. After stating the sale of the fountain and fixtures, 
it  says, "represented to be in good conclition, u:JLZ'CJL good 
condition I uwwnnt." 

The defense was, that the soda-fonntain was in good condi- 
tion on tlie clay of the sale, and that there was no material 
defect in its construction ; and that if the fountain was in good 
condition on the day of tlie sale, and would make good soda- 
water on that day, the warranty was not broken, and that if' 
i t  got out of order, the measure of the plaintiff's damages was 
the cost of repairs. 

His Honor's charge was, we think, correct. I I e  informed 
the jury that the warranty was not confined to the day of the 
sale, bnt that it exlcnclecl beyond it, and that in effect i t  es- 
tended to the f u t ~ ~ r e  usefulness, for the purpose for which it 
was iiltericled ; that though it might have been in good condi- 
tion on the clay of the sale, and on that clay rnacle gooel soda-mi- 
ter, xet, if i t  was liable to get out of order, from time to time, 
by reason of some defect in tlle instrument itself, which existed 
at the time of the sale, and thereby rendered i t  nnfit for 
the uses for which it was designed, the warranty was broken. 

The defendant insisted that, if the fountain was in good con- 
dition on the day of sale, there was no breach of the war- 
ranty. There is nn old maxim, " pi hiwet in Zitera harret ira 
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cortice." What was the understanding of the parties at  the 
time of the sale ? For what pnrpose did the plaintiff buy the 
fountain, or tlie defendant sell it Z Was i t  to make soda-water 
for a clay? Certainly not ; but with the expectation and be- 
lief that i t  mould last some tirne at  least beyond that clay. 
The jury were instructed that, if from some inherent defect in 
tlie fountain, existing at  the time of the sale, i t  was useless for 
the purposes for which i t  was intended, the warranty was 
broken. Can there be any doubt that the law is so ? A sells 
to B a horse, knowing well the use for which B bnys him, and 
warrants hinl to be a safe horse in harness. For a few days 
the horse worlm very gently, but in a short tirne runs away 
with the carriage arid breaks it. A is sued for a breach of 
warranty, but his reply is, I only warranted him to be gentle 
on the day of tlle sale, and on that day he worked gently. 
Ts'o~zld that defense avail him ? Surely not. The reply of 
B woald be, " I boilght hirn from yon as a gentle, well-broke 
horse, and intended him not only for present, but future use. 
The fact, that he afterwards ran away and broke the carriage, 
is eviclence that the defect existed at  the tirne of the sale." 
So, here, if the defect in the fountain was illherent in the thing 
ifself, either as to material or worlimanship, not casual, but 
rendering it nseless, the defect was in existence at the time 
of the sale, and the warranty was broken. I t  is sufficient, in  
pleading, to set forth the substance of the contract, and of 
course to prove it. 1 Phil. on Ev. 208, 209. 

Upon the question of damages, his IIonor was cowect in 
stating the law. If the article was useless for the purpose for 
which i t  was intended, the measure of damages was as charg- 
ed. If the machine, by accident, got out of ordel., and was 
easily repaired, it would have been the duty of the plaintiff 
to repair it, and not seek to throw the fountain on the de- 
fendant ; but where the defect is inherent in the machine, the 
expense of keeping it in order might, in time, exceed the 
price given for it. 

This being a matter of construction of an express warranty, 
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we are satisfied, that the proper one was placed upon it by 
his IIonur. 

PER CWRIAM. Judgment afirmcd. 

J, A. POOL, ADX'R., TO THE USE OF WILL4121 E. NdKX, vs. T. 
EIUXTEX el ul. 

A sheriff who has failed to assign a bail-bond, cannot iwover against the ob- 
ligors to tlzc same, until Ile has paid the money to tl:c plaintiff' in tlie judg- 
ment, or at least, until there is a judgment against him for it. 

ACTICN ( ~ f  DEBT, tried before his IIonw Jndge SAVXDEES, 
at the Fall Term, 185.5, of Pasqnotank Superior Cou~t.  

Somefi~ne in tlic Fear 1851, Wm. E, Mnnn snecl out a writ 
api~ist one 1Iendl.ickson. retnrnable to tlie Fall Tenn, 1851, 
of PZLH~IIO~RII~~ Superior Court, and placed i t  in the liands of 
the pl:ti~llifY's intestate, who was then tile slieriff of that Coun- 
ty. The w i t  xvas execnted, aricl tile slieriff took f i o ~ n  Hen- 
drickson and the defendants in this casc, tlie bond sued on, 
as a bail-bond f'or the appearance of the principal, accol~cling 
to  the exigency of the said writ, and returned it with the 
writ; but the sheriff died beforc the said bond was assigned 
to the plaintiff. A t  Spring Term, 1853, of the Court, Nann 
obtained 3 judgment against IIenclrickson, mhicli is still un- 
satisfied. There has been no paymcxit of this judgment by 
the sherig, or his adrn'r., and no proceeding agrainst his per- 
sonal representalire by Ifarm, to recover the amount. IIen- 
drickson had left thc State, and was insolvent when the suit 
was brought. 

The defendants contcndecl that there could be no recovery 
upon this bond, by the adm'r. uf the sheriff', until lie first paid 
tlie amount of tllc jl~dglnent to Mann, and his IIonor, being 
of that opinion, so instructed the jury. Plaintiff excepted. 

Verdict for defendants. Judgnlent and appcal. 
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Pod, JorrZcm and Smith, for plaintiff. 
ZeeatA and IZi'nes, for defendants. 

PEARSON, J. The general rule is, that an action cannot be 
sustained on a bond taken for the purpose of indemnity, until 
the party has sustained loss by paying money in consequence 
of the d e h l t  of the person azainst whose acts the indemnity 
i~ taken ; for, until then, the action may be met by the plea 
of non damelLfiec $us. There are some exceptions i o  this rule. 
An absoiute and certain liability to pay, will, in rrlany cases, 
amount to a breach, and fix the measnre of Zt.r;?ages ; for, in 
such a case, i t  is against reason, and against the intention of 
the parties, that the on2 shall be olili: , d actr ::I;- to pay the 
money before he call upon the otller ro save him harlaless, 
and the purpose is not ansn-ered if the one is Srst compelled 
to malie payment. For instance, if an d3cer takes a boncl 
for the fortlicon~ing of p-:?yer:? whicli has been levied on un- 
der an execution, the statute gives the oficer a snrnniiary rem- 
edy by motion, before he has paid the money, because his 
liability is absolate and certain, and an oEcer m i g k  well hes- 
itate before taking a f~rtlicominp; bond, if he mas obliged to 
pny the rnoncy in the first instance. This remedy, me sup- 
pose, is cnmul.%tire, and the oEcer mig1lt have mainiaimecl an 
action at  c~.m:1103 law for a 1 reaeli of the ' ond in failing to 
deliver the property, as the damages are fixez by the amount 
of the execution. Co, we suppose, if a sheriff appoit,t a 
deputy, and take a bonrl, x-: '1 snreties, f ~ r  t'le faitliful clis- 
charge of hi.; d i i t ~ ,  by the :!+nt~, an3 there is n breach of 
duty, wherel~y the superlor is ?objected to an ab;ola;e and eel-- 
tain liability, hs iney sue 011 ;: e Lond h fu re  be has actually 
paid the money ; fix, ench m a  the i ~tcntion of the parties, 
and the pnrpose for which the bond was giren. 

The question is, whe:her tile liability of [lie plaintiff was 
absolute and certain. I:y failing to assign the bail-bond he 
became liablc as spxinl bail, axording to the provisions of 
the statute; bnt the plaintiff in the judgment is not obliged to 
resort to his re~nedy against the sheriff, as bail. I I e  rnay is- 

10 
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sue a$. fa. against the goods of the defendant; or, if the de- 
fendant is insolvent, (as is stated in this case,) and the plain- 
tiff in the judgment elect to proceed against the sheriff, he 
must issue a sci. fa., and the plaintiff can discharge himself 
from all except the costs of the sc i .  fa., by bringing in the 
body of the defendant at  any time before final judgment, or 
he may be discharged by the death of the defendant. So, 
his liability is not absolnte and certain until he pays the judg- 
ment, or, at least, till a judgnlent is taken against him. Bar- 
ker v. iWuwroe, 4 Dev. 412. 

W e  find no authority in point upon our statute; but i t  seems 
settled in England, upon the statute of Anne, in respect to 
the assignment of the bail-bond to the writ, or " bail below," 
taken by the sheriff, which he is authorised to assign to the 
plaintiff in the action, if the defendant fails to appear, that if 
the sheriff does not assign the bond he cannot sue upon i t  un- 
til he has actually paid the debt and costs. Watson on Sher- 
iffs, 81 ; 2 Saunders' Rep., Williams' Note, 61, a. There is 
no error. 

PER CURIAM. Judgment affirmed. 

NEAL AND RICHARDSON vs. THOMAS WILCOX. 

An inn-keeper, by the custom of the land, is liable as an insurer for the goods 
and animals which his guest has with him for the purposes of the journey. 

But if his customer is only a boarder, or the goods and animals are entrustecl 
to the landlord upon a special contract, or if they are not placed in the 
inn or its appurtenances to be kept, he is only liable for negligence, as any 
other bailee. 

Hence, an inn-keeper is not liable, without proof of negligence, for the loss of 
a mule, put, by a L'drover," into a lot belonging to the landlord, separate 
from the inn, to be kept under a special agreement. 

ACTION on the CASE for the loss of a mule, tried before 
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SAUNDERS, J., at the Spring Term, 1856, of. Jones Superior 
Court. 

The plaintiffs declared on the custom, against the defend- 
ant as an inn-keeper. The plaintiffs were engaged in the 
business of buying and selling horses and mules. The defen- 
dant was the keeper of a tavern at Trenton, in the County of 
Jones. The plaintiff Neal had stopped at the tavern with his 
wife, and they were boarding there. There was evidence 
tending to show that a drove of mules belonging to the plain- 
tiffs were put into a lot adjoining the defendant's stable-lot, 
and mere fed by the plaintiffs themselves, with provender 
bought by themselves, and they were assisted in taking care of 
the animals by the landlord's servants. While Neal was tempo- 
rarily absent, the m ~ d e  in question got away from a boy be- 
longing to the defendant, as he was taking it to water, and 
was lost. There was no allegation, or proof, that proper dili- 
gence had not been used to recover the animal. 

His Honor charged the jury that, if the defendant held 
himself out as a public inn-keeper, and one of the p1aintif;fs was 
his guest, and the mule, at the time, was in his keeping, and 
had escaped, defendant would be liable for the loss; but if 
the plaintiff was a boarder, and had the privilege of the defend- 
ant's lot, and was himself the keeper of the mule, then he 
would not be answerable. 

Verdict and judgment for defendant. Appeal. 

Donnell, for plaintiffs. 
No counsel for defendant in this Court. 

PEARSOX, J. This is an action on the case, on the "cnstorn 
of the land," against the defendant, as an inn-keeper, for the 
loss of a mule. In  this action, on the ground of public policy, 
common carriers and inn-keepers are treated as insurers, and 
are liable, except "for the acts of God, and the enemies of 
the State," without proof of negligence. I n  which respect it 
differs from an ordinary action on the case against a bailee. 
In our case, there being no proof of negligence, the plaintiff 
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properly declared " on the custom." If Ile conlcl h a r e  made 
this prcof, it wonld have been most proper to declare on the 
special case; for a recovery in that action ma7 bc made 
against an inn-keeper, who is guilty of negligence, in many 
instances, w l m e  he  would not 6e liable in  '* case'" cn the 
custom fol- fnstance-one t&es boarcling at an inn, or, r spe- 
cial contract ; his goods are lest, tile inn-keeper is no, liable 
" on the cii~tonl," but is liable in a spccial action on the case, 
if neg1;gence be proved. So, ii' one leave a trunk or cc~-riage 
to b e  ke$ bg an inn-keeper, or if one deliver a f l ~ k  of sheep, 
or a drove ol" mules, or horses, to an i n n - l ~ q e r  to be p ~ t n r e d ,  
he  is only liable as bailee, on proof ~f negligence. 
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puts up at  an inn, and, besides his sleeping apartment, takes 
a separate room in which to show ancl sell articles-clucks 
and watches, for instance-these articles are riot ~vithin the 
protecrion of the rulc. B w p s  v. C'lemc~zts, 4 M. and S. 301;. 
So, if one having a drove of horses or hogs to sell, puts up at 
an inn, and, besides entertainment for Bi~nsclf, procures from 
the landlord a lot in which to keep his animals, for the pur- 
pose of showing and selling them, they are not specially pro- 
tected; and it makes no difference whether, by the agreement, 
the landlord Has them fed, or whether the drover bnys pm- 
vender of the landlord or a third person: ancl feeds them him- 
self ; for, as Lord ILL: :U'CI)P,OKII s a p ,  in the above caw, " An 
inn-keeper is noL bo;ind by lam to find show-rooms for his 
guests, bnt only  con^-enient lodging-rooms and lodging." The 
rule :s restricted to such goods and animals as the gnest car- 
ries with him for the purposes of his journey ; " a  flock of 
sheep is not conl11rel~endecl among the toncc et catnlkc transe- 
z m t i 3 ,  which an inn-keeper is bound to receive and protect. 
Ilcmhjy v. Smith, 25 Wendell 642. If snch articles %re received, 
the inn-keeper is only liable for neglect as a hailee. 9'11~ pol- 
icy fixing this specinl liabiliiy of inn-keepersis to encourage 
tmve!!:ng and intercourse anlong the citizens, and does not 
reach so far as to take in considerations of trade and com- 
merce. 

So :!le reason res::.:c1s 111s aciion to the things that are in . . 
the ho ~ s e  and stable5 -h?f'~cc i%o>:~,,um, a i ~ d  does ilot extencl to 
a lie;_. that is pnt io p i s 3  according to an understanding be- 
t~ reen  +he inn-keeper : nd the guest. Ccdye's case, 5 Rep. 32. 
This  plies to horses and mules pnt iilto alclt by agreement of 
the pmies. 

Fro ;I t l les~  principles, it is elm: that :he plaintiEs have no 
~aight to complain of hie  iono or's z;iarige. T!le defenclant had 
a righ: to expect 11in to be mn:a specific in respect to the dis- 
tinction bscween n p x s t  and a boc;der--n-hat things are with- 
in the protection ot' the i d e ,  n x l  ahat  a x  left to the liability 
of an ordinmy bailee, ancl n.11at place is within the inn-in- 
f r a  I~cspitiwn. 
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upon all these points, according to tlie facts found by the 
jury, the defendant was entitled to a ~ e r d i c t .  Any one of 
them was sufficient for his purpose. There is no error. 

PER CCBI-m. Judgment affirmed. 

Uoe O I L  the derr~ise of SA3Inj;L S. BLACK 2,s. DATID T. CALDTT-ELL, 

l l ie  compromise of n doubtful claim to land, ancl a conregance of tlie disputecl 
land from a clnugliter and lier 1msb:~nd to the fh l~er ,  xc rc  prope1.1y left to 
the jury on a question as to the fairness of the collrcyallcc of a cleed from 
the fi t l~er to the son-in-law. 

,4 party seeking to aroid a, conveyance as I-oluntary, has no ground to com- 
plain of the pikcil-ilc tll~is liiid ~ O I I W  : TVl~erc a parent greatly enibar- 
rassed, vl~icli  e:~~l~ar.ms~~ncli t  (JIII~S in insol~-ei~cy, ~iinlzes a conrcyiu~ce to a 
cldil, it cle\drcs upon the cliiltl to s1101v that lle g r t w  a hir  p i ce  for the 
property, actually paid, either in money or money's worth." 

,~CTIOS of C J E C T ~ I I ~ S ,  tried before ELI.IS, J. ,  a t  the Spring 
Term, 1856, of 3Ieclilenburg Superior Court. 

Tlie lessor of the plaintiff clailneil title to the land in con- 
troversy, by virtue of a sheriff's cleed, ancl a jndgment and 
csecntion against JYilliain Daridson, in 1853. 

The ground upon wl~icll plaintiff's lessor claimed to be a 
creditor n-as as f o l l o ~ ~ h  : In  1823, TJTilliani Da\-idson convey- 
cd a tract of land belonging to his chilclren, of wlloin the vife 
of deferldant was one, to Julin Ul~aek, tlie ancestor of the les- 
*or of tlie plnintiff, and covenanted for quiet enjoyment, and 
to malie title whcn his cliilclren slloulil come of age. The de- 
fcntlant and his wife refused to 11lali~ title according to t l ~ c  
cove~iant, but sued for the possesGoli of tlieir sliare of the 
!ant1 and recovered it. In IS53 Davidson confessed jnclginent 
to a snit for a breach of these covenants, ancl the execution 
iabuing on this judgment, wa, tlle process under wliich the 
land in question was sold. 

In the year 1833, the said Davidson had conveyed the 
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premises to the defendant, his son-in-law, by  a deed express- 
i ng  a consider~tion of $5000. The deed was made in March, 
and regi.;tered in April following. A t  the Nay  session fol- 
lowing, of tlie Cov.nty Conrt of Xccldenbnrg, jnclginents mere 
obtained against tlie said Davidson for various slums, amonnt- 
ing, in all, to abont $1'7,000. 

TriZZiam J)(Lc~'cZ~~ TWS hinl;elf emnlinecl by the plaintiff, 
and he testified that when tlie deed v a s  made to the clefend- 
ant, no inone? va s  paid, ancl that the cleecl was made as an 
advancement to his daughter, the wife of tlie defendant ; that 
he was in emban.a~secl circnmstances at the time, but he was of 
opinion then, ancl still thugl l t ,  that he reserved enough pro- 
perty to pay all his debts ; that all the debts which he then 
owed hael been discharged ; that his property was all sold 
about the pear 1841, for clebte ~vliich had been contracted 
since the cleed was n~acle to tlie defenclant ; that he had noth- 
ing, ~vhen  plaintiff's esecntion mas levied, that conld be taken 
in execntion. 

011 being shown by the defeiiclant's co~msel a deposition 
tliat had been given by hirn, to be rend de h e m  esse, he said 
that there was a valuable consicleration for the deed in cines- 
tion ; that Tlionlas Daviclson had devised 5000 acres of land 
to Mary L. D:~ridson, T-itness' claugliter, who dieel xithout 
issue, and snpposing he mas his daughter's heir, he sold the 
same on a credit, hut the pnrcliasers believing his four re- 
inaining ~l~i lclren entitled to the lancl, refused to pap the pur- 
clime money until they slioulcl convey to him their interests, 
wllicli they did in 1530, the defendant ancl his wife joining in 
the cleecl ; tliat lie lind sold tlie land in 182-1, ancl afterwards 
collectecl the nloliey, ($11,000 ;) but Ile liacl been at great es- 
pense, ancl did not believe the clefenelant's share wonld have 
been innre tlian $1400 ; but he said tlie land hacl greatly in-' 
creased in value since ; tliat this inclebtedness for the sale of 
the Tennessee lancl, did enter into, and form a part of the 
consideration of the deed in question ; that the cleed was not 
inacle to hinder or delay his creditors, for he  told defendant 
that he wcrulcl get no title unless all hFs debts, then due, were 
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p a i ~ l  OK H e  said he  mentioned this because he had convey- 
ed the same land in  a 2aed oftrust. 

Tliere was niuch other te;t:m~ A - I ~  as ta the pecuniary con- 
dition of Daviclson in 1633, the value of theland in question, 

- 
nnc! as to the value of the lands sold b r  -;aridson in  Tennes- 
see, in which there v a s  much cliscrel alley. The deed from 
defendant ancl wife to Eaviclsoii, recited that the said lands 
had i,cscended to defendant i;r\i,i T11i inas 2avidson, ancl that 
the consideration of said deed was $13,1JL3. 

John I,wzh, a witness fo- the defendant, amongst other 
things, stated that, in 1835 as ageut of the bank of Chadotte, 
he 1:ad made a scrutisy into tLe ,182;:; cf ,I: *. Cavidson, and 
lie then tlioupht him worth at least e;15.000, more than 11% in- 
ciebtediiess. I Ie  xiso state4 thac ;;;.. - avidso11 had told him 
that liis children had conveye: pro; e r t j  to hini greater in  
aniount than all he llad coav.cU7ecl tc. theiu, and that he was 
still indebted to tlleni. 

The Conrt being of opillioi~ tliat notwithstanding the fact 
tliat the jntlprnent u?%r ,vl~ich the lanC in  controveisy was 
sold was subse juent td the conveyalice to the defendant in  
1633, tliat j e t ,  as the covenani for c,niet enjoyment was made 
before. and i t  was lilio~rrl to tile defcnclant and to Wrn. Da- 
viclson, that the latter had no title to the land sold to Black, 
the obligee in that covenant ~vocl..l he i u;:on the foofing 

-- 
of a pre-esistii~g creditor, and accordinglr his ;ionor charged 
the jury that it was a deLt exisiiilg at  the time of the convey- 
ance to the defendant in l8C3. prin the question of fraud 
lie instructed that, if the c o n r e p n e e  ltom :dm. 3aviclson to 
tlle defendant was voluntary, ai;; witllout consideration, the 
plaintiff onght to recover, became it ni;peared that there was 
nothing else from which the esecnticn under which m e  lane1 
was sold could be satisfied, thoogll Wm. Gavidssn had other 
property enough to pay all his debts at  the time of the con- 
veyance. I t  was then submitted to them as a question of fact, 
whether the deed was volnntary or not. They were told that 
the evidence showed an interest in the laiids in  Tennessee in 
the defendant and his wife, and they were charged to consid- 
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/er that part of M T m .  Daviclson's testiniony in which he stated 
that the conr-eyance of their interest in those lancs by the cle- 
fendant an: his wife, in 1830, was t h i  indrce:;lent for his 
making the conveyance, anci entered into, and forn~ed a part 
of the consideration for making the deed, in 1833, for the 
land in controversy, as evidence tending to show a consider- 
ation for the cleed. 

The 3 u r t  farther instructed {he jary that where a parent 
greally embaixssecl with debt, which einbarrasslne~i",esnltecl 
in insolvency, makes a conved-ance of any part of I L b  proper- 
ty to a chi1 1, i t  devolved upon the latter, ohodd ih:, convey- 
ance be c~eslioned, to show that lie gave a fai,. pscc for the 
property, actually paid in money or money's ~vc.ri.11; that 
they should determine whether the conveyance cf the defend- 
ant of his interest in the lands in Tennessee entereci into the 
consideration of the deed 3;im VJm. Duvidson, and, if so, 
whether it was a fair coinim~sation for the land; conveyed. 
 plaintiff"^ counsel excepted to,these instructions. 

Verdict for the defendant. Judgment and appeal. 

IVLZscsz and j?arqasz, for plaintiff, 
Osbornt? and Boyden,, for defendant. 

NASII, @. J. There is no error in the charge of his Ihnor .  
The case turns upon the evidence of Nr.  Davidson. The de- 
fendant was his son-in-law, snc! the p-emises in 2uc;tion hat1 
been conveyeJ to him by Mr. Davidson for a valnable con- 
 ide era ti on as expressed iu the conveyance. The plaintifT al- 
leges that no valnable consideration was paid by rhe defend- 
ant, and that the deed was voluntary and void as to the creditors 
of Mr. Davidson, and that he was one. Hr.  daviclson was 
introduceJ as a witness, acd upon his exarnination in chief, 
stated that the conveyance was volmtary, and intended as an 
advancenierjt of his daughter, Mrs. @alclwell. IIis attention 
was called to a deposition given by him in a former snit, 
where the same question arose, in which he had stated that 
there was a valuable consideration for the conveyance. H e  
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replied that i t  was so ; that there mas a valnable consiclera- 
tion ; that he was younger tlieri than he was now, and the 
transaction fresher in his memory. Tliat  hen he inade the 
conveyance lie was much involvecl in del~t ,  but reserved pro- 
perty enough to discharge t l~eni  all, and, a t  the time, told tlie 
defendant that lie ~vonlcl get notliing by the deed unless all 
the debts he then owcl  rer re paid, and that they were all pay- 
ecl ; that since then lie liad incurred heavy debts, and was un- 
able to pap tlieln all. I n  stating the consideration for the 
conveyance to tlie defendant, lie stated that the defendant 
ownecl one-fowth of the tract of land in Naury  County, in 
the State of Tennessee, and tliat interest, conveyed to him, 
was the consideration. I Ie  further stated that the land in 
3Ianry Connty llacl been clcriscd by Tliornas Daviclson to 
Nary  I;. Daviclson, his clangllter, who liaving died without 
issne, lie considered l~iinself t l ~ e  heir, took pos~ession of it, 
and sold it for $11,000. The purchasers ~vonlcl not pay the 
money until lie procured liis clddren to join in tlie deed, 
wl~ich they did, the wife of the defenclant being one of them, 
and tliat $1400 was the portion of each. I'pon this part of 
the case, his IIonor instructed tlie jwy,  that where a parent, 
greatly embarrassed with debt, which em'oal*rassrnent resulted 
in insolvency, malies a conveyance of ally part of his proper- 
ty  to a cllilcl, it clerolved upon the clliltl to show that he gave 
a fair price for the property-actually paid in money, or 
money's wort11 ; and in this ease, if they believed that MTm. 
Daviclson's einbarrass~nent, in 1833, resulted in insol\-ency, 
they sl~onld ret~zrn a verdict for the plaintiff, unless they were 
satisfied fmm the tcstiinony that tlle clcfeiiclant paid a fair 
price for the land in controversy. That they slionl~l deter- 
mine ~rlletlier the conveyance of the land in Tennessee en- 
tcred into the consicleration of the deed from TYm. Daviclbon, 
and, if so, wlietller i t  was a fair coinpensation for the lands 
conveyed. 

We tliink the plaintiff lias no cause to coinplain of this 
charge, and tlie jury were jnstified in the verdict they ren- 
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dered ; for Mr. Davidson swore that the lands in Tennessee 
had greatly risen in value since he sold them. 

W e  express no opinion upon the part of the charge in which 
his Honor decided, that the lessor of the plaintiff was a cred- 
itor of Wm. Davidson at the time of the conveyance to the 
defendant. If there is error in it, it was in favor of the plain- 
tiff, the appellant. The charge embraced substantially all 
the grounds upon which the Court were reqnested to instruct 
the jury. 

PER CCRIAM. Judgment affirmed. 

KENNETH HYMAN, ADM'R., us. HENRY GRAY 

Where one sues as administrator, he is not bound to produce his letters of 
administration on the trial. 

Where one receives money as an agent, no cause of action accrues until a de- 
mand is made, and consequently, the statute of limitations runs only from 
that tirnc. 

where an agent has money in his hands, and when demanded, denies his ob- 
ligation to pay, there is no principle upon which he can be charged, with in- 
terest Curther back than the time of such demand. 

ASSUMPSIT, tried before PERSON, Judge, at the Spring Term, 
1856, of Martin Snperior Court. 

In  1840, the defendant received, in the way of the compro- 
mise of a law-suit, a sum of money in which his brothers and 
sisters, and their children, were interested, as well as himself. 
In compromising the suit, and receiving the money, the de- 
fendant acted as the agent of the next of kin of one Pearce, 
from whose estate it was derived. Anlong these next of kin 
was the plaintiff's testator, William Rhodes, who was the on- 
ly child of Catharine, a sister of the said Pearce. His mother 
and himself had removed from the State some years before 
the death of Pearce, and she and her husband both died be- 
fore her brother. I t  was reported that William, the son, was 



156 IN THE SUPREME COUXT. 

Hyman G. Gray. 

also dead, without leaving issue, the defendant, &c , being 
his next 3f kin. Under this impression, his share v a s  distri- 
bnted m d  paid over to these next of kin. It turned orrt, how- 
ever, that iJilliani was not dead when the money was distri- 
.buted, but bad only died a year or two before this snit was 
brought. The plaintiff having administered on the estate of 
Willizm Xnodes, demanded his share of the money, 3ut the 
defendant replied, "he  had paid over all in his hands and 
had rtc3ipts for the same," and added, "if he had not paid 
it, it was J L I ~  oi' date ;" 90, he refused to pay. 

lipcn Lhis state of the case, the defendant's counsel asked 
his H m > r  to insLruct the jury, 1st. That the plaintiff codd 
not recaser, hecause he had not produced the record of his 
appoint- #lent as administrator. 

2nd. ihat as ITillianl Rhodes was living whea the defend- 
ant rewived the money, his cause of action then accrced, and 
that t?i. ;latute OL limitations 5egan to run fiom Ihst time. 

But he Court charged, that the cause of action l i d  not ac- 
crue mt i l  a dermnd was made, and the rtatute dii' ~ G L  txgin 
to ru J '11 that t h e .  Ue fui ,her charged, th;, ir", when 
the demand was made, he denied the obliga~ion zo pay the 
money ,nd refused it, the defendant would be l i ~ ~ b l e  foi in- 
terest ;rxn the time he received it in 1840. D e h d s n t  ex- 
cepted. 

Ve-uct for the plaintiff. Judgment and appeal. 

Domz3, for plaintiff. 
T i n s  m, Jr., for defendant. 

PELT~OX, J. I. 'lVl1e~e a plaintiff sues as ad~ninistrator, 
r o e  , of his le; t e ~  of adtilinis+la'ion 1~11:s Le made 

i n  the ,;daration, and tile defendant ma j  crave 6%oycr," but 
the pla'niiff i, not bound t~ produce them at  the trial. This 
is a famliar rule of pleading. 

2. l he defendant, having received the money a> the agent 
of the glaintig, was not bound to seek him for the pwpose of 
paying i t  over; so, we agree with his Xonor, that the cause 
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of action did not accrue until a demand; conseqaeiltly the 
statute of liniitations did not begin to run until the de i~and.  

3. I t  i3 clear, as the defendant was in no default nntil the 
demand, if he had then paid over the money, he would not 
have bee2 clia:.geable with interest. W e  can see no p7'ncipal 
ilpon which he can be charged with interest, except fiom the 
date of tlle demand. Because of the fact, that insteac' of pay- 
ing the money, when called on, he said, '&he had pdid it, or, 
if not, ic was out of date, ancl he should not p:,p itY9' he  
mas wrong, and ~~r.as put in defanlt from that time, but how 
it can have xlslion back, we are unable to we. If j t did re 
jete back so as to terminate tlle agency, 2nd g;ve the plaintiff 
a cause oC X C L ~ O ~ ,  and thereby entitle lliin to interest, it would 
necessxily have the further eLEect of letting in the statute of 
limitatio;: .. 

Thers e :-or iil regal d to the inkresf, and, as the czse is 
l)resen:rL!, are not able to enter jndgnlmt  for the proper 
aiuonnt, b,iL must direct a uen i~e  & novo. 

PER CCEIAM. Judgment  re^-ersed. 

Doe 0% fhe demise qf d HE T W L I N  w. MATTIIvW OC'E3RNE. 

The date of a deed which is proved to havc bcen delivered, i: prirza fucie 
evidcilce that it TI-as executed on tllst day ; but where it is p:. ve-I tha.t, it 
was si,;ned and ~eded,  but not delivered 011 t la t  day, it hasno ~ j ~ ~ a t i o : i a s  
a deed, until such time as it is sl~owll to havc been delivrxci, rnd ulitil 
~ u c h  limn. ~lny declaration made by the grantor, afecting the tit~e, is evi- 
tlei?ce. 

TI~IS wss an action of EJECTMENT, tried before PERSOIU Judge, 
at the Fall T a m ,  1856, of ,Uamancc Snperior Court. 

Plaintifl s lessor claimed title of the land in question? by 
virtuc of an execntion sale to'hiill, as the property of Thornas 
Ilavis. Ilo showed a judgment, an execntion t e s t e ~  at  March 
Term, 68M, and a sheriff's deed, dated March, 1843. 
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The defendant prodnced, in evidence, two deeds, coveling 
the land in question, dated on the 13th of April, 1845. I t  
was proved, by the subscribing witness, that these deeds 
were drawn by him, at a place some six miles distant from 
where Davis lived, and signed and sealed by him, on the day 
they were dated, but that he, Davis, carried them off. They 
were certified to have been acknowledged at  February Term, 
1846, of Orange Conntp Court. There was no evideilce that 
these deeds were ont of the possession of Davis, the grantor, 
before being brought forward for probate. 

The plaintiff alleged that these deeds were fraudulent and 
void as to creditors, and made especially to avoid the pay- 
ment of a debt clue to tlle lessor as executor ; and amongst 
other things, he proposecl to prove cleclarations of the said 
Davis, made in May, 1815, that he had left the county of Or- 
ange and gone into Chathain to avoid being sued for this 
debt, and other declarations made at the same time, tending 
to show such fraud. This evidence was objected to by the 
defendant's counsel, and ruled out by the Court. Plaintiff's 
counsel excepted. 

Verdict for the defendant. Judgment and appeal. 

Grcc?i,am, for plaintiff. 
Norwood and Bailey, for defendant. 

BATTLE, J. The delivery of a deed is the final act of its exe- 
cution. I t  is that which gives i t  force and effect, and without 
which, i t  is a nullity. When a deed is said to be executed, 
the meaning is, that, with all the other requisites, it has been 
delivered by the one party to, or for, the other. The date of 
a deed which is proved to have been delivered at  the same 
time, is p r i ~ m  fuch evidence that i t  mas executed cn that 
clay; Lyerly v. IPheeler, 1% Ire. Rep. 290. This evidence 
may be rebutted, by  roof that it was not delivered on that 
clay, and its execution must then be referred to the time when 
the testimony shows that the grantor parted with the posses- 
sion for the purpose of giving effect to it, and in such a man- 
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ner as to deprive him of the right to recall i t  ; BnZcizoIm v. 
~Tfc~z~Ztsby, 5 Ire. Rep. 505 ; Z?oe r. Iloaick, 8 Ire. Ecl. Rep. 88 ; 
I f i ~ k  u. Twzei., 1 De~y. Eq. Rep. 1-1. I n  the case before us, 
the testimony of one of tlie subscribing ~ritnesses. ~11ov-s clear- 
ly, that the deed from D ~ T - i s  to the defendant,  as not deliv- 
ered to tlie grantee or to any person for him, at the time when 
i t  was signed, sealed a i d  attested ; and there is no proof that 
i t  was ever afterwards ont of the possession of Davis, until he 
acknowledged i t  in the Countj Conrt, for the purpose of ha\-- 
ing i t  registered. That act va s  a deli1-ery, (S'nicZu I-. Lncke- 
n o w ,  2 Ire. Eq. 360,) bnt i t  was a delivery, making the in- 
strument operatire as a deed, as in other cases, from that 
time only. The testimony of the witness, wlio was called to 
prove the declarations of Dal-is, as to tlie purpose for which 
he  left tlie county of Orange, and r vent into Chatham, related 
to a time anterior to tliis, anc! the declarations were, there- 
fore, competent against liim, and those ~ v h o  claimed un- 
der him, and i t  Tvas error in the Court to reject them. For 
this error the judgment must be reversed, and a uewirc c& 
novo awarded. 

PER CURIAM. Judgment reversed. 

JOHN HAILEY vs. BENJAMIN WHEELER, EXECUTOR. 

No action can he inaintained against an executor, as executor, for money had 
and receired by him, after the death of the testator. 

Where the plaintiff clcclarecl against the defendant, as executor, for money 
had and recei~ecl by him, as executor, the defendant may either cieniur for 
the hailncss of the count, or lie may move for a nonsuit, or chim a rercliet 
on the trial of the gene~al issue, because the allegstion hns not been proved ; 
and the principle is not varied by the fact, that the allegation, in its nature, 
is not swceptilsle of being proved. 

ACTIOY of ASSUMPSIT, tried before BAILEY, Judge, at  a Spe- 
cial Term, Xovember, 1856, of Granville Superior Conrt. 
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The plaintiff declared, Jirsi, npon the following special 
contra,:; between himself and the defendant's teetakrix, viz., 
the p:~h"lff was to perform sxcl.1 vcrk upcn the farm of 
c1efe~dan:'r testatrix as she should require of hirn, mil attend, 
gene --llj: to all tlls business on her farm, aild, as a coalpen- \ sation, wes to have the ~rivi iege of ~reyz:ing ti lat on said 
farm, and cultivating ille same in tobacco ;ir!Inse!f. 

Seco;zdI:;~. R e  declared on the coinmon ccrint f ~ r  money 
had a d  received the testatrix for plaintiE7c nce. 

Fhiit'dS,~, i'oi- money had and received by the defendant, as 
esecuto:., to plr,intift"s me. 

Tile d:hdr,nt pleaded the pried icsrre. 
On ;I1-. tyicl, it mas cdl;:i:te:l :h:?t & , ' c~d jn t '~  tea"tris died 

i n  tlie r n ~ n t h  of Tebrnai.y, 1%3. It was proved thrA ihe tes- 
tatrix o-med a cmall i k m ,  on ~ h i c h  she i.c~i.'cd, and the de- 
f&ndzn; lived miih her, and thr,t whik  c:, i-coidins tcgcther, 
the ca3'1;:ck a; alleged in the i h t  comt, wns n~nde l.:ctween 
them ; k t  in the year 1863, the pleil~tifl, in yurmsnce of 
such eo:;::acc, ahtended to, aild mznaged all. the k~zeiness of 

2 .  > the fan;>; and c2ie: scch work S ~ S  the testatlix r.c-ivixcl cf him ; 
that dr;:ing that year, he cultivated f w  himself, acd on his 
own rzcc.,nnt, rz lob la tobacco ; that he cut, c u ~ e d  and bonsed 
the tobacco, in his own bar-n, on the p;.emizes, wkjch the 
testatrix never claimed, nor inte;-;lx:.i.ed wi:h ; that cCrer the 
testatrkb death, the defendant, as her exooutw: seirrd and 
hold "ile tobacco in cjnes:ion, as a p z t  of her es:-ate, without 
the pLint i8 '~  ccnsetlt. 

111.; - i n o r  irtstrcced the j u r ~  tllnt, accoriliag to t3ie evi- 
dence, 13 the case, the idaintiff wes not en!iL1xl to recover 
.upon e i h r  comt of his dederation. Flain~iiT :'xce~!rd. 

Vercict for the defendant. J ndgmcut s d  qx?eal. 

PEARSON, S. The plaintiff, beyond question, may waive 
the tort committed by the defendant, and maintain an action 
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for money had and received. But in that action the declar- 
ation would be in the debet and &ti.net, upon a proniise of the 
defendant personallp ; whereas, in this action, the declaration 
is in the detinet only, upon the promise of the defendant in 
his representative capacity as executor, to which he may 
plead ' b  fully administered," and upon which the judgment 
would be de bonis k s t a t o ~ i ~ .  W e  concur with his Honor. 
The evidence does not support the alleg,ztion. There is a fa- 
tal variance between the a l lep ta  andpobatcr. 

No authority is found to support the position that an ac- 
tion can be maintained against a defendant, as executor, for 
money had and received by him, after the death of the testa- 
tor. It would do violence to all principle. I t  is the duty of 
an executor to pap off the debts of his testator in a prescribed 
order. It is not possible to conceive how a debt of the testa- 
tor can be created by matter occurring wliolly in the execu- 
tor's time. If an esecutor mal;e an express contract in refer- 
ence to the property of the estate,-as if he employs one to 
cry the sale of the property as auctioneer,-this is not a debt 
of the testator. I t  is true, when a testator has entered into a 
contract, and the breach does not take place until after his 
death, i. e., a covenant of quiet enjoyment, or where a surety 
is compelled to pay inoriep after the death of the principal in 
a snit against the esecutor, these may be considered debts of 
the testator, becanbe they had their origin or iliception in his 
life-time. Cut, in our c a q  the testatrix set up no claim to 
the tobacco, a d  did not interfere with ic in any way. So, 
dle act of the defendant i n  selling i t  and receiving the money, 
cannot inalie i t  a deb: of his testatrix. 

i i .  Xiller., for the deiendant, insisted that, supposing this 
to be so, the objection could not be taken at the trial, and 
could only be made upon demurrer, or motion in arrest of 
judgment for a misjoinder. 

The tiiree counts in the declaration are all against the de- 
fendant, as executor; so, there is nothing wrong upon the 
face of the proceeding. If the third count had been against 
the defendant personally, the misjoindcr being apparent on 

11 
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the record, could only be taken advantage of by  demurrer, 
or motion in arrest ; for, upon the trial, the proof would have 
supported the allegation. But the third count is, like the 
other t ~ o ,  apinst the clefenclant, as executor. So, all is right 
upon the face of tlie declaration, and the variance between 
the allegation and proof onlg appea1.s a t  the trial, i11 which 
case the proper course is to nonsuit the plaintiff, or, if he will 
not submit to it, to direct a verdict to be entered against him 
on the general issue, because the proof does not entitle him 
io recover. 

N r .  Miller then insisted upon the authorities of Ad6y v. 
Ashby, 7 Barn. and Cress. 444, (14 E. C. L. R. 77,) tliat, al- 
tllongh the third count is against the defendant, as executor, 
vet, being for money had and received by the clefenclant, i t  
is bad on its face ; becanse i t  is inipossible tliat he could have 
received it, as executor, so as to nmke it a debt of the testa- 
tor, and objection niay be taken on demurrer; and his position 
is, that as this was a good ground for demurrer, i t  follows that 
advantage cannot be taken of it a t  the trial. 

The case cited supports the position that this defect was a 
good ground of demurrer; so, his premise is true, but his con- 
clusion is a non  sepuilw. If the defendant does not demur 
for a defect of the kind of whicl~ we are speaking, and a t  the 
trial the plaintiff proves his allegation, he  will be entitled to 
R verdict, and the defendant will be pnt  to a motion in arrest. 
But if, a t  the tiial, the plaintiff fails in his proof, there can be 
no reason why he  should not be nonsnitecl, or have a verdict 
against him. By  way of illustration-a declaration has a 
count in  debt, and also one in trover ; the defendant plead8 
the general issue; if the plaintiff proves his allegation he 
will be entitled to a rerdict, but if he fails in  his proof, of 
course ther'e will be a verdict against him. So, in our case, 
if tlie defendant had s1ipported his allegation by  proof, he 
would have been extitled to a verdict, but as he failed in his 
proof, the verdict was properly against him. The fBct that i t  
was perfectly impossible for the plaintiff' to prove his allega- 
tion, (which is  the ground upon which i t  is held, in Ashby v. 
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Ashby, that tlie defendant may demur,) although the count is 
against 11im as executor, furnishes 110 reason, whatever, why 
the defendant sliould be obliged to demur, under the penalty 
of thereby entitling the plaintiff to a verdict witbout proof. 
I t  is very certain, upon tlie reason of the thing, that the dc- 
fendant may take either course, ancl t l ~ e  plaintiff cannot, by 
alleging matter which it is iml~ossible to prove, take from the 
defendant his right to plead by v ay of traverse, arid force 
him to demur, and thereby admit tlle trnth of matter which 
cannot be trne. There is no error. 

I 
PER CURJAX. Judgment affirmed. 

ELIZABETH IIATCHELL vs. WILLIAM KIMBROUGIT. 

Where a person had rented a place to another to make a crop, in mliich they 
were to go halves, the owner furnishing a horse, it was IIeld to be a ten- 
ancy, and the tciiant might bring trespass against his landlord for forcibly 
cnteririg and brealiing his close. 

Where the loss of an eye was the direct ancl ilnmediatc consequence of ex- 
posure to which the plaintiff was subjected by rernovirig the roof of h k  
l~ouuc, it was Held that it nliglit bo consiclcrecl by the jury in aggravatiou 
of damages in the action of trespass, cl. C. f. 

This was an ACTION of TRESPASS, q. c. f., tried before PERSON, 
J., at  the Fall Term, 1856, of Caswell Superior Conrt. 

The declaration alleged a trespass in brealiing the defend- 
ant's close, and tenring away the roof of her house, by which 
she was exposed to intense cold, which caused her much suf- 
fering and disease, and resnltcd in the loss of one of her eyee. 

The proof was that the defendant caused his slaves to go to 
the house in which the plaintiff lived with her children, and 
throw OR the roof of the house, ancl hnul it away in his wa- 
gon ; that very severe weather ensued shortly thereafter ; that 
on the sams erenit~g, i t  comrlencecl snowing, aud the plain- 
tiff got some rails and laid tlieln on the joists, upon which she 
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spread some quilts to keep out tlie snow; that the ground re- 
mained covered with snow for three or four weeks ; that soon 
after the roof was taken off the plaintiff took a cold which 
t'ell into her eye, which was lost by the effect of the disease. 

The plaintiff proved further, that the house and plantation 
around i t  had been rented to the plaintiff for the year; that 
she was to pay as rent one half of the crop, and that the de- 
fendant was to f~xrnish a horse towards helping to wake it. 

The Court charged the jury, that if the evidence was true, 
the action was properly brought, and the plaintiff was enti- 
tled to recover. 

As to damages, his Honor instructed the jury that, if they 
were satisfied that the plaintiff took cold, and the loss of her 
eye was the direct and immediate consequence to which she 
v a s  subjected by having the roof of her house taken off. 
it was proper to consider that in aggravation of tlie dam- 
ages. The defendant's counsel excepted. 

Verdict and judgment for the plaintiff, and appeal by the 
defendant. 

S. P. l&ll and Bailey, for plaintiff. 
.Moreliead, for defendant. 

PEARSON, J. 1. The action was well brought. The plain- 
tiff was in possession as lessee for years. The circumstance 
that the defendant, who was the lessor, furnished the plain- 
tiff with a horse, had no other effect than to entitle him to a 
larger part of the crop as rent. It did not alter the relation 
of landlord and tenant, or affect, in any way, the right of the 
plaintiff to the exclusive possession. The doctrine in regard 
to a cropper has no application. Ross v. X~earin~gen, 9 Ire. 
Rep. 481. 

.2. If the plaintiff was not entitled to recover in this action 
for the loss of her eye, in aggravation of damages, she could 
not recover for i t  a t  all. The defendant committed but one 
wrongful act, i. e., breaking the plaintiff's close and carrying 
off the roof of the house. Of course the plaintiff could bring 
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but one action. f i t t e r  v. BeaZe, 1 Ld. Raymond's Rep. 339, 
692; 1 Salk. R. 11 ; HodsoZl v. Stallebmss, 9 Car. and Pa. 63, 
(38 E. C. L. R. 35,) and other cases cited in Moore v. Love, 
3 Jones' Rep. 215, where the matter is folly discussed. 

As the loss of the plaintiff's eye is found by the jury to 
have been the " direct and immediate consequence of the es- 
posure to which she was subjected by having the roof of her 
house taken off," it was clearly proper that it shoulcl be con- 
sidered in aggravation of damages. IKeZch v. Piercy, 7 Ire. 
Rep. 365. "Every one is presnnied; in law, to intend any 
consequence which naturally flows from an unlawful act, and 
is answerable for the injury." Accordingly i t  is there held, 
that in trespass, q. c. f., fbr letting down the plaintiff's fence, 
he could aggravate the darnages by proof that his hogs got 
out and were lost. So, in an action of this kind, the plain- 
tiff may, in aggravation, show tliat the clefendant debauched 
his daughter. All injuries of tlie sort are incl~lded under 
words alia enor?~.rzicc. 

PER CURIAM. Judgment affirmed. 

ELIZ3.BETI-I JOURNEY vs. C. A. SIIARPE e2 a!. 

What is an arrest, is a matter of law. TVhethcr an arrest was rnade in a pnr- 
ticular care, is a matter of fact depending on intention, and is to be decided 
by the jury. 

This was an ACTION of TRESPASS and false imprisonment, tried 
before his Honor, J~ ldge  BAILEY, at  the Fall Term, 1855, of 
lreclell Superior Court. 

To prove the aweat, the plaintiff introduced tlle constable 
who acted in the case. IIe  stated tliat the instrument procluc- 
od, which purported to be a warmnt, but which had no 
seal, and, in fact, cliarged no offense known to the law, was 
sued out by the defendant Sliarpe, and placed in his (witness') 
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?;sw, C. J. A single c~uestion is presented by this case : 
l)icl Iiis Honor err in his instructiolis to tlic jury ? Tlic de- 
knclant was sued f'or the acts of a constable, and there 11nd 
been p u t  into his !lands, by the defendant, a paper writing 
signed by a magistrate, pnrporting to be a n-armnt against 
the plaintiff. I l e  went to her honsc, and wi thont  getting off 
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his horse, or going into the yard, told her lie had a warrant 
against her. She replied that she expected such a thing. 
H e  then clirectcd licr wlien and whore to attend the trial, 
wllicll she promised to do, and did. His Honor instructed 
the j ~ ~ r y  this was no arrest. I n  this there is error. A n  ar- 
rest is s i m p l ~ ~  taliing the body of an individual by an officer, 
under legal process ; hut it  has been decided that, to consti- 
tute an arrest, i t  is not necessary for the ofEcer to touch the 
person. It is suEcient if, being in his presence, lie tells him 
he hm such a precept, and the person sags, " I submit to your 
anthuritg." So, if tlie officer does touch the indiridual, i t  
may, or may not, aniount to an arrest, according to the in- 
tention with which it ie clone. Where a transaction takes its 
charac!er from the intention of the parties, this intent is a 
matter of fact to bc sabinitted to the jury. Ilerc there was 
no touching; the whule tmnsaction n.as of an equiroctil char- 
acter, depending on the illtent of tile parties, and onght to 
hare  been submittecl to the j u g  with proper instructions. 
Jones I-. h ~ e s ,  13 Ire. Rep. 415. 

It was said in tlie argulncnt, that the ofiicer's return mas 
prima facici cridence tliat he had nmie the arrest. Be that 
as i t  tnay, it is not import:int in tlie view we hare taken of 
the case before us. I n  BJup~d V. IITJlii''eZ& 1 Jones' Rep. 
123, the same defense was made as to a slieriff's return upon 
a11 execution levied upon p r o p  ty ; the Co~lrt  say the return 
upon the cxccntionisp~~i~rca~fi~cieericlence in the proceedings of 
whicli i t  f o r ~ i l ~  tl part ; wliether i t  is also prima facie evidence 
in another and a different proceeding or action, map well '' be 
questioned." 

Again, it is said, " supposing the retnrn to b c p i m u  fa& 
evidence that a levy ~vas  made, i t  remains an open qnestion 
whetllcr the oficer did, or clitl not, ltty hands on the property, 
&c." I11 this case, the return ni:tde by the officer is ' executed.' 
If the paper writing, under whicll the officer acted, had been 
a legal precept, still the return wonld have left the qnestion 
an open one as to whether the officer had actually taken the 
body of the defendant nlemtioned in the precept, or whether 
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the circumstances disclosed were intended by the parties as 
an arrest. V e  have seen that, in the latter case, the efiicien- 
cy of the act was a question of fact for the jnry. But his 
Honor took the whole case froin the jnry, and cor~sidering i t  
a question purely of law, charged that no arrest was proved. 
What is an arrest, is n question of law. Whether there has 
been an arrest, under pwticnlar circumstances, depending on 
the intent, is a question of fact. See Jones v. Jones, snpra- 
same case, 1 Jones' Rep. 491. There is error. The judgment 
is reversed, and a venire de  novo awarded. 

PER CURIAM. Judgment reversed. 

AUGUSTUS GWYNN vs. SUSAN M. HODGE. 

A party made a blll of sale of personal chattels in the ordinary fonn, and 
there was a parol agreement made at  the same tune, that the articles should 
be delivered on a given day, which was not done; IMd that the title to the 
property passed from the date of the conveyance, notwitl~standing the 
parol agreement 

The owner of a bond on an individual, with a surety to it, endorsed it with- 
out recourse LIPOII the endorser, as the consideration for property bought 
of the endorsee, having first cut the surety's name from the bond ; it was 
Held, that the endorsempt amounted to a valid consideration in the con- 
tract of purchase. 

A deed is good in a Court of law, i~otwithstanding any fraud in the considera- 
tion of it, or in the false representation of a collateral fact which induced 
the party to enter into it. I t  is only fraud in the fuctum, which will amount 
to a defense in a Court of law. 

ACTION of TROVER, tried before DICK, Judge, at the Spring 
Term, 1856, of Caswell Superior Court. 

The plaintiff claimed title to the property in question, which 
consisted of a carriage and horses, m~ith some other articles of 
personal property, by virtue of a written transfer, wllicll was 
lost. I t  was proved to hare been in the ordinary form of a 
bill of sale, and the consideration of it was the endorsement, 
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to the defendant, of a bond payable to George W. Swepston 
by one Russell, to which the name of plaintiff's wife had 
been signed as surety while a ferne sole, but which was then 
and there cut off by consent of the parties. This endo~sement 
was made without recourse to the .endoiser. As a further 
consideration to the bill of sale, Swepston, as agent for plain- 
tiff, made a release to the bargainor of all claim which he 
(plaintiff) might have against defendant, for liaving fraudu- 
lently removed said Russell out of the county. The property 
was not delivered when the bill of sale was executed, but by 
a parol agreement, made at  that tinie, i t  was to be delivered 
on a given day, which, on demand, was refused. 

The plaintiff employed Swepstom to manage and negotiate 
with Mrs. Hodge for his indemnity against the bond. Evi- 
dence was introduced, tending to show, that Swepston alarin- 
cd the defendant, by falsely representing to her the extent of 
her liability for Russell's debts, and by other fhlse statements, 
and by threatening to levy an attaclinient on her property; 
and had thus induced her to sign the bill of sale above rc- 
ferred to. 

The defendant contended, first, that no such right passed 
by the written transfer, accompanied with the parol agreement, 
as would enable the plaintiff' to sustain this action. 

Secondly. That there was no consideration. 
Thirdly. That there was such a fraud practiced by plain- 

tiff's agent, on the defendant, as to render the coriveyanco 
void. 

His Honor was requested to instruct the jury according to 
these several positions, but declined to do so, and the defend- 
ant excepted. 

Verdict and judgnient for plaintiff. Appeal by defendant. 

Hill and Moore, for plaintiff. 
iflorehead, for defendant. 

BATTLE, J. We cannot discover any error among those 
assigned in her bill of exceptions, ~ ~ h i c h  entitles the def'end- 
a11t to have the judgment reversed, and a venire de now 



170 IN T E E  SUPREME COU.RT. 

Purvis v. Albritton. 

awarded. Divested of its complications, the case made for 
the defendant is simply this, that she was prevailed upon by 
what she alleges was the frandnlent representations of the 
plaintiff's agent, to execute a bill of sale for the carriage, 
horses and other personal chattels in question, arid that she 
afterwards refused, upon demand, to give tliem up. The hill 
of sale is lost, aud is, therefore, not before ns ; but the parties 
aclinit tliat i t  was in the ordinary form, and as such, i t  opera- 
ted to pass the tide from the tiiuc wlien it was given. Black- 
btim on Sales, 150 et scq., 57 Law Lib. SO. Tlie transfer of the 
lmnii, to say nothing of tlte release, was undoubtedly n snffi- 
cient consideration for it, whether tlte cutting off the name 
of the surety to tlie bond made that void or not; for if it 
were of no vnlnc to the  defendant, it was at least a prejudice 
to tlte plaintif?, to be deprived of it. 

The objection, tliat the bill of sale was obtained by means 
of the flxudnlcnt repl.esentations oi' the plaintiff's agent, can- 
not avail in a Court of law. I t  is well settled, that a deed is 
valid in that Court, iiotwitl~standing any fraud in the consid 
~ m t i o n  of it, or in any false representation of a collateral fact, 
wltel.cby the party was induced to enter into the contract by 
executing tlie instrument. Cant v. Il;unsuck.er, 1 2  Ire. Rep. 
254 ; Beed v. Xoorc, 3 Ire. Rep. 310. I t  is only fraud in the 
factum, w1ii:h can be relied on as a defense at  law; while 
frand, in tlie consideratio~z, is left to be enquired of, and re- 
lieved xgaiiist, in Equity. Logan v. S'i.inn.zons, 1 Dev. and 
Cat. Rep. 13. As we do not find any error in the record, the 
judgment is aErmed. 

PER CURIAM. Judgment affirmed. 

JOHN W. PURVIS, ADM'R., TO THE USE OF J. S. COLEMAN, va. 
JAMES C. ALBRITTON, EX'R. OF LUKE ALBRITTON. 

Where a subscribing witness to a bond, having purchased the interest thwe- 
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in wirhout endorsement, sold the same without endolwment, on a credif 
with the avowed purpose of making himsclfcompetent to testify, and states 
that it was, at  the time of the trade, and still k, his purpose, not to make his 
~ e n d e e  pay for the bond, unless he can recover ~ t ,  hut says there was not 
any understanding to that erect between tllcnl in the trade ; Beld that he  
is legally adn~issible. 

ACTION of I)ET~T, tried before his Honor, Judge SAUNDERS, at 
the Fall  Term, 1856, of Pi t t  Superior Court. 

Tlie action was brougllt on a Lond, o~igixially for $100, 
payable to Qne Jason I'nrvis, dated in 1842, on ~ ~ l i c l l  there 
was a crcdit of $53,90, cl:itcd 9111 of January, 1843. 

IEZliam 117. Sh~r/w?, the sukcr ibing witiiess, proved the 
execntion of the bond by tlie testator of the det'elida~it, and 
that in the latter part oftl ie year 18$3, (:lie credit being then 
endorsed,) lie hoi~ght  i t  f'roo Pnrvis, tlie payee, but took no  
~ s s i g n i ~ l e n t  of it in writing. Zefore ~ u a l i i ~ l g  the purchase, he  
informed clcfenc1:tnt's testator (who 11nd been l ~ i s  gnardian) of 
liis intention to do so, and was advised by 11im to do it. Aftcr- 
w a d s ,  in 1S47, lie informcd the test,ztor, that he had pnrchas- 
cd tlie bond, tliongli 11e did not show i t  to I l k ,  when he  ex- 
pressed llin~self as being gratified t l ~ t  he liad got it. De- 
fendant's testator dicd in  1853, and more than ten Sears had 
elapsed from the date of the credit, on the note, to tlie death 
of the testator. After this latter event, the witness srys, he  
\+-as inhrmed,  for the first time, Illat i t  would be presumed, 
in law, to be paid, from the length of tinle, and lie sold i t  to 
John S. Coleu~an, ant1 took his note in pay~neilt  for it. Wit- 
ness did not inl'orm Coleman of defcnclarit's refusal to pay, or 
that there was any difficulty abunt collecting the bond. At 
tlle time of tllis trncle with Colen~an, i t  was not llis puqwse 
to nialx him p3y the note ~vhicll 11e received from l i in~,  nn- 
less he  slionld succcecl in collecting the Lond in question, and 
that his object in selling to Coleman, v a s  to enable liimself 
to testify iiu the case ; b u t  there was no u~~dcrs tanc l ingbe t~~~cen  
llim and Colcnian that he  as not to enfbrce their bargain, 
or that witness was to be l ia l~lc  to him in any way, a ~ i d  that 
he Lad no interest in  the event of tlle snit. Witness said, no 
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part of the bond had been paid to him, and defendant's tes- 
tator was a man of large property all the time he had it, and 
at his death. 

The evidence of the witness was objected to, but admitted 
by the Court. Defendant excepted. 

Verdict for the plaintiff. Judgment and appeal. 

Bod,man, for plaintiff. 
Bcctcludor, for defendant. 

BATTLE, J. The admission made by the defendant's testa- 
tor to the subscribing witness, that the bond had not then 
been fully paid, was suEcient to rebut the presumption arising 
from the lapse of time, and the only question is, was he, under 
the circumstances, competent to testify? W e  certainly think 
that he came before the Court with a cloud of suspicion rest- 
ing upon llirn ; but after much reflection, we are satisfied that 
the ob,jection to hiin went to his credibility, and not to his 
competency. I t  is conceded that, at the time of the trial, he 
had no legal interest in the negotiable instrument sued upon. 
ZLe had indeed theretofore purchased it, but had taken it with- 
out endorsement, and thus llad an equitable one only in it. 
Ue, afterwards, for the very l)m.pose of enabling l~irnself to 
become a witness, assigned his interest to a third person and 
took the note of that person in payment of the price. After 
that time, he had neither a legal nor equitable interest in the 
bond, and though he had tnentally resolved not to enforce the 
payment of the note taken from his vendee, unless the latter 
e;hould recover the bond, that created a inold duty only ; one 
which could not be enforced either at  Law or in Eqnity. 
This, it is now well settled, did not render him incompetent. 
1 Greenlf. Ev. 388, 430 ; 2 Phil. Ev. 99, note 92. The case 
of Percy v. Fhning, 2 Car. Law Repos. 458, was, in some 
respects, like the present. I t  was an action of debt upon a 
bond, to which rton est facturn was pleaded. The subscrib- 
ing witness to the bond had, soon after its execution, pnr- 
chased it, but without endorsement; but in order to restore 
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his competency as a witness, he signed and sealed a release 
of all his right to Perry, the plaintifl, and deposited i t  in the 
clerk's office for his use ; he, the plaintiff, not being at  Court. 
Under these circumstances, the witness was allowed to prove 
the execution of the bond; which was afterwards approved by 
the unanimous opinion of the Supreme Court. The case of 
Billingsly v. Knight, N. C. Term Rep. 103, shou~s too, that 
if the siibsclibing witness to a negotiable bond, beconles the 
assignee of i t  by endorsement, he may restore his competency 
as a witness, by endorsing i t  to another person without re- 
course and taking a release from that person. 

These cases clearly establish the principle, that a subscrib- 
ing witness to a negotiable instrument, who acquires, by his 
own act, an interest therein, either legal or equitable, ma? 
divest hinlself of that interest, and thus restore his competen- 
cy to testify in regard to it. Having neither a legal nor an 
equitable interest in the event of the cause, the law will not 
reject him as a witness, because he may feel himself under an 
obligation of morality or honor, not to suffer the party for 
whom he is called, to lose by the result of the suit. 

PER CURIAM. The judgment is affirmed. 

JOSEPH WALDO AND COMPAXY us. LEVIN JOLLY. 

Where divers dealings are included in an account, the aggregate of which 
exceeds sixty dollars, the plaintiff can omit, or give credit for, any items 
he may choose, so as to bring the case within the jurisdiction of a single 
magistrate. 

Where there is but one item of dealing, which goes beyond sixty dollars, thk 
cannot be done. 

The plaintiff cannot, how\ever, after thus obtaining jurisdiction, prove the ac- 
count under the book-debt law ; for under that, he has to swear that the 
m o u n t  sued on contains a full statement of all their dealings. 

This was an ACTION of ASSUMPSIT, begun by warrrant, and 
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brought up to the Superior Court of Martin, where it W ~ B  

tried before S A E N D E ~ ,  J., at  the Fall Term, 1856. 
The only question in the case was, wlietlier, on an account 

containing various particulars xmonnting, in all, to more than 
sixty dollars, items could be credited w as to bring it within 
the jurisdiction of n single jnstice of the peace ; the credit be- 
ing entered for tliat pnrpoie only. 

J3ia IIonor, upon this qnestior!, was of opinion with the plain- 
tifl, ant! gave judgment accordingly ; from which the defend- 
ant appealed. 

Winston, ,jia., and Donncll, for plain tiffs. 
No counsel appe:ircd for the defendant in this Court. 

N a s ~ ,  C. J. The action commenced before a single mag- 
istrate upon an account for sixty dollars ; the a c c o ~ l t  was, 
originally, for $T2,95, but upon i t  was a receipt for $12,9G, 
leaving the amount claimed, as stated in the wan'ent. On 
the argument it was insisted that: the accocint, in its legal 
character, yas  one, and conlcl not be cut up, without the as- 
sent of the defenclant, into rli3erent parts, so as to bring it. 
within the jcrisdiction of a jnstice of the peace. 

W e  do not agree to the proposition. I t  is not trne in law. 
Where an account consists of divers dealings of the parties 
at different pcriods of time, each dealing is a scvcral transac- 
tion, and an action may be maintained on each. Thus, if a mer- 
chant bas a store and black-smith shop, although the acconntu 
are kept in  t l ~ e  same book, he may bring an action uport 
each separatelay. 

If there be but one dealing, as the sale of a horse at  $75, 
the plaintiff cannot give a single justice jurisdiction, by enter- 
ing a credit ; but where there are separate and distinct deal- 
ings, the plaintiff may warmnt upon such portiou of the ac- 
count as he msy elect, and introduce any number of the deal- 
ings he tllinke proper. In the latter case tlls statute of limi- 
tations r1ins from the date of each dealing. See Gwen T, 

C~ldcZeugh, 1 Dev. and Bat. 320. 
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This doctrine does not apply to actions under the book- 
debt law, when the plaintiff sustains liis action by his own 
oath ; because the plaintiff llas to swear that the acconnt ren- 
dered contains a true acconnt of all the dealings. 

W e  hold that the plaintiff in this case l ~ a d  a right to this 
action, without reference to the credit entered on the account, 
and that the magistrate had jurisdiction. 

PEE CL.'RIA;M. Judgment affirmed. 

JOEN W. G,lRRhRD ws. TVILLIBM G. DOLLAR. 

In an inquest of damages upon a judgment by default, nothing that would 
have amoonted to a plea i i ~  bar LO tllo cause of action, can be given in evi- 
dence to reduce the damages. 

The measurz of damages agaiiist a x n d c e  for rcf~ising to perform 11% contract 
for the purchasc of land, (the vei>~lor having offered to clo all that the con- 
tract required of him,) is the purchase money with interest. 

This was an ENQT~IXP of IUXACES nlmn a judgment by dc- 
fault, tried before PERSON, J., at the Fall Term, 1856, of Or- 
ange Superior Court. 

The plaintiff offered in evidence a writing, under the hand 
and seal of the defendant, as follows, viz: 

"This certifies t h t  Jolin W. Qarrard and William G. Dol- 
lar, of the County and State s,bove ~ ~ a i n e d ,  hare made the 
followiag contract ancl ngi2eel:ient, to wit : That the said Dol- 
lar has pnrchased of tile said Gnrrard, a certain parcel or 
tract of land, known as Peter's Cross-roads, at  ten dollars per 
acre, ancl the line as follows, (describing the same by metes 
ancl bounds.) The said Dollar agrees, when the amount of 
the land is ascertained, to execute to the said Garraid, his 
bonds w i h  approvecl secnrity, divided into three parts eqnal- 
ly, and psy,zhle as follows : first bond, payable Jan. Ist, 1856 ; 
second bond, payable Januxy  lst, 1857 ; and the third bond, 
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payable January lst, 1558 ; all bearing interest from date. 
The said Garrarcl agrees to give said Dollar possession the 1st 
day of October next." Dated 31st of August, 1855. l i e  further 
proved that he and the defendant had the lancl surveyed be- 
fnre the suit TI-as brought, and  there were 281  1-4 acres ; and 
that defendant refused to give his bonds. 

The defendant offered the ericlence of Cct~7~l:aZZctc7~r Jone~: 
jr., Ey., that, at the date of the corenant sued on, he was the 
owner of the land, bnt that, before tliat time, he had contrac- 
ted, in xriting, to sell it to the plaintiff, and to malie title 
whenever the purchase money was paicl. Plaintiff's counsel 
objected to the ac1missibilit~- of this evidence, but the ohjec- 
tion 1~39 orerrnled, and the testimony receivecl. Plaintiff ex- 
cepted. &. Jones prorecl further that, since the alleged 
breach of the contract, the vlmle of the pnrcliase money had 
been paid to him, and tliat d n ~ i n g  the meek (then current) he 
had ex:cnted to him a deccl for the premises in fee simple. 

The plaintifY then produced and o&red to file a deed to 
the defendant as an escrow, to take egect upon the pajment 
of the price agreed upon for the land. 

The jury fomd the following special verdict: "That the de- 
fendant covenanted with the plaintiff to give his bonds for 
SF17 1-4 acres of land, at $710 per acre, and they assess his 
darnages at $2572,50, unless tbeir further fincling, to wit, that 
at the timc of the breach of tlle said covenant, the plaintiff 
had no title to the land, hnt the ssme ~7as, and continued 
in Xr.  Jones, until the presc111 tcrrn of this Court, ought, in 
law, to be taken in mitigzztion of clamages ; and if i i  onglit so 
to be taken, they assess the plaintiff's clainages! at 6 pence." 

Upon consideration whereof, the Court gave judgment for 
the plaintiff for six pence and costs ; from vhtch the plaintiff 
appealed. 

Norwood, for plaintiff. 
Turner and Jliller, for defendant. 
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BXITLT.:, J. TVe are clearly of opinion that the judgment 
by d e f d t  lwecluded the defendant from  sing, for the pur- 
pose of reducing the damages, testimony which would have 
defeated the action, had a plea in bar been put in. A default 
xdniits all the material arerments properly set forth in the 
declaration, and, of course, everything essential to establish 
the l-igl~t of the plaintiff to recover. Any testimony, there- 
fore, tending to prove that no ]@lit of action esisted, or deny- 
ing the cause of action, is irrelevant and inadmissible. 2 Sel- 
Ion's Practice, 25 ; DeGccillon l-. L'AigZa, 1 Bos. and Pd. 
Rep. 368 ; Ahst Az& CYonzpany V. G'louer, 1 Stra. Eep. 612 ; 
l f h s t e ~  v. Smith, 10 Wend. Rep. 356. I n  the case last cited, 
which was an action of trespass for false imprisonment, the 
principle upon which tlie rule is fonndecl is well explained. 
L L  Tlie evidence," says Nmsox, J., in delivering the opinion of 
the Court, '' wonld have been inadnlissible under the general 
issue in justification, without notice or special plea, were i t  
not for the provisions of the statute far the more easy plead- 
ing of public officers, alid those acting in aid of them, and the 
reasons given are to prevent surprise upon the plaintiff on 
the trial, and to enable him to meet the defendant upon equal 
terms with respect to tlie evidence. 1 Chitty's PI. 493. These 
raasons are equally strong against allowing the evidence mitli- 
out notice, in mitigation of clanlages ; besicle~, t l ~ e  inconsistency 
of hearing evidence in contradiction of the legal effect of the 
record, which is not pertinent to any ibsne presented by it. 
If this practice were tolerated, it would ellable defendants to 
have substantially the benefit of a justification in  every case 
in which evidence conld be procured to establish it, without 
llotice to the plaintiff of such defense ; for if admissible, and 
the justification should be proved, the lcnst effect that could 
restsonably be given to it wonld be to reduce tlie inclixest to 
iiominal damages. This would be the standard of damages 
in all cases ulion snch 1)roof." Time reasons seem to 11s to 
be unanswerable when xp~~ l i cd  to the action of trespass, and 
they are not less cogent in their application to the present ac- 
tion of covenant for a breach of a contract under seal. If tlte 

12 
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testimony which would have defeated the action upon a plea 
in bar, be admitted in mitigation of damages upon the de- 
fendant's default, i t  will give him the great adrantage of re- 
pudiating his contract upon the payment of nominal damages, 
for no second action can be brought n p m  it. 

But if' the defendant had pleaded, and thereby given the 
plaintiff notice af his ground of defense, the latter might have 
submitted to a judgment of nonsuit, and, afterwards, brought 
another action when he had done what was necessary on his 
part to enable him to sustain it. On an enquiry of damages, 
then, upon a default, all the material allegations of the plain- 
tiff's declaration are to be considered as admitted by the de- 
fendant to be true, and the only question will be, what is the 
rule of damages in the particular case ? If the damages be, in 
their nature, uncertain, as in inany of the forms of action they 
will be, then the amount will have to be ascertained by tlie 
proofs which each party inay be able to produce. If they 
are certain, or, by computation, capable of being reduced to 
a certainty, then there will be little or no room left for proof. 
I n  the-case before us, the defendant covenanted to pay a cer- 
tain priceper awe for a tract of land, the auniber of acres of 
which, was to be ascertained by a survey. I t  was so ascer- 
tained, and the sum agreed on to be paid was thus reduced to 
a certainty. That sum the plaintiff is entitled to recover as 
damages, unIess it be the rule that a vendor of land, after do- 
ing everything lie can tomards the fulfilment of his part of 
the contract, can recover from the defaulting purchaser nom- 
inal damages only. This is an important practical question. 
and upon i t  tlie decisions of Courts in different countries do 
not seem to be uniform. In England, it is said, that wl~en 
the vendee refuses to perform, tlle measure of damages is 
held to be the difference between the price fixed in the 
contract and the d u e  at  the time fixed on for the deli\-- 
ery of the deed ; so that if the property does not fall in value. 
the vendor can get nothing but nominal damages. Thus, in 
the case of L a i d  v. Pinz, 7 Mee. and Wels. Rep. 474, 
where an eminent Judge, BARON ROLFF,, (who is now the 
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I Lord Chancellor CRANWORTH,) had, at  the trial, restricted the 
vendor to nominal damages, the Court of Exchequer, on the 
argument of a rule to show cause why the damages should 
not be increased to the amount of the pnrchase money, said, 
"The question is, how much worse is the plaintiff by the di- 
lninntion in the value of the land, or the loss of the pnrchase- 
money in consequence of the non-performance of the contract? 
I t  is clear he cannot hare the land and its value too." There 
are, indeed, some prior Englisll cases which seem to have 
held a contrary doctrine. Gooc7isson v. niimn, 4 Term Rep. 
761 ; Glazebrook r. Koodrow, 8 Term Rep. 366. In  Ver- 
mont the rule, as laid down by the Court of Exchequer, was 
recognized. S'uwyars v. &'&tire, 18 Verm. Rep. 2'1. A dif- 
ferent rule prevails in Maine, (Aland v. Plummer, 4 Green. 
Itep. 258,) and in Kew YorB, (Shmzno?z v. Cornstock, 21 Wend. 
457 ; TVilliu?ns v. Field, stated shortly in a note to page 192 
of Sedgwick on Damages). Mr. Sedgwick says, that "the 
question is evidently not free from perplexity. On the one 
hand, it is said that the vendor, by making a tender, has per- 
formed his contract so far as i t  lies in his power; that his 
right is complete to the performance of the contract by the 
vendee, and that this performance is the payment of the pur- 
chase-money. Bnt on the other side, i t  is replied with great 
force, that the recovery cannot pass the fee in the land ; that 
the legal seizin still remains as at first; that the rendor has 
not parted with his property ; that, if the land has not fallen 
in price, he has lost nothing; that the comlnon law gives 
damages for none but actual loss ; and it is insisted that the 
true measure of damages in such a case is the dieerenee be- 
tween the stipulated price and the actual value at  the time of 
the breach, or, perhaps, at the time of the trial." Sedgmick 
on Damages, 191, 192. The author, in a note to the page 
last referred to, expresses his preference for the latter rule, 
thongll he admits that i t  is different with respect to the sale 
of personal chattels. See page 281. 

The counsel have not referred us to any case in our Court 
where the rule [has been settled. In the absence of an ex- 
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p e s s  adjudication, we feel at  liberty to adopt the rule that 
give> to the rendor the contract price v i t h  interest thereon. 
when he shows he has done all in his power to complete the 
contract on his part, by nial:ing and tenclering a deed to the 
vendee. If' a Court of Law caniiot take irito considerati1111 the 
fact, that upon the pay~uent  of the p ~ u c l ~ a e e - i n o n e  the Court 
of Equity will compel the execution of a deed Ly the vendor, 
i t  can enforce its o ~ n  salntary principles, that no person shall 
t:iBe advantage of his o v n  vrong. and m-ill thus prevent an 
unscrnpulous vendee from mocliing his innocent vendor by 
refuring to perf'orm liis soleinn engagelnent, and submitting 
to a jnclgnlent for a penny damages. 

The judgment gil-en in the Court below. in  favor of the 
plaintif& for s is  pe i~ce  damages, is reversed, and judgment 
xi11 be entered in tliis Court in his favor, upon the special 
verdict, for $2S72,50, and also for costs. 

PER CCRISJI. Judgment reversed. 

PASCHAL McCOW us TETE JUSTICES OF IIhRiUETT COUSTY. 

h mundnvzus to llie justices of a County lo conlpd them to do a thing in their 
public capacity, requires " a  return" by tllein ns n body. 

Where an alteriznti~e naandcimz~s XI-as dlrectccl to the justices of a County, and 
one set of them, as indi~41inls, illacle n return of one import, and another 
set of them made a return of a different import, no convention haring taken 
place to get the voice of the majority, it 75~35 I h l d ,  that the return was n 
nullity, and that all the proceedings in the cause, predicated on it, mere er- 
ro11eo119. 

An appeal by one set of the magistrates in  the above case; was held to km 
proper. 

This was an application for a a w a a x u a ,  to be directed to 
the justices of IIaraett Couiltp to compel the fulfilinent of a 
contract mailc wit11 the petitioner for the building of a Court- 
House and Jail ,  heard before PERBOX, Judge, a t  a Special 
't'erm, June, 1856, of Cumberland Superior Court. 
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A t  tlie Term of the Court to which the writ was retnmablc, 
an  in fo~mal  statement, entitled " a return," mas filed by Gco. 
W. Pegram, Esq., and several otlier justizes of the peace for. 
l iarnet t  County, admitting tlie jnstncss of the petitioner's cle- 
mancl, and allegring their entire willingiiess to pay the sanlc ; 
at the same time another statement was made by Robert ('. 
Ilelclen, Ehq., ancl otlier justices of the peace of that County, 
denying the justness of the claim, and givinq reasons in  mite?(- 
so why they had refused to pay thc same; neither nf these 
stateinents being in fact, nor l~nlporting to be, the return of 
the justices of the Co~unty as a body. 

r\. inotion was made that the rcturii of 11. C. Belden and 
others be ynaslled; which nlotioil was allowed. 

X motion was tllen ~nade ,  on the other side, that R. C. Cel- 
den and otllers have leave to alneiicl their retui-n ; which was 
also allowecl. 

IIis IIoiior proceeded f i~r ther  to consider the case, ancl or- 
dered a 1~ereinptoiy mandamns to isbue ; from wl~ich j adgmeiit 
R. C. Beldeii a~icl his associates :~ppealecl to the Supreme 
Co111t. 

Vaql~to7z,  for plaintiff. 
J. ll.i'nslou, B. Fuller,  and JfeA'i~y, for defendants. 

l ' c~~zsos ,  J. 3 mnntlamus to m b  the justices of a Co11nty " 
iswes agaiiist them as a body, and not as separate individuals ; 
so they ~iiust  nialie " a  rctnni" as a body. To tlii.; end, it is 
proper for tlie jnqtices to convene, a11t1 a majority beiug prc- 
t;ent, as for the tl*ansactioa of an!- other Connty bubinesi, to 
agree npon the fitcts wl~icll qre to be set o u t  f o ~  their return. 
In  this, a5 in other cases, a inajoritg of those pvese~lt will go\ - 
ern. They mill then appoint some one of their  bod^-, wlio, a, 
their agent, is to malie the proper a f i d n ~  it, and do all otller 
acts and things which n ~ a y  become nccessarx in the course of 
the ~ ~ o c e e c l i n p .  

r 3 l h i s  mas the course pursned in Ti~clcei. sT. The Jlcstices 07' 
l;&l7, 1 Jones' Itep. 451, where the Court say, " 3 0 t h  the 
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petition and return are well drawn f i r  the purpose of pntting 
the matter of controversy upon the merits, ant1 may be used 
as forms," and accordingly the Eeporter sets ont the petition 
and return at  lalge. 

In that case issues were made u p  upon " the rcturn," and 
thereupon, the Court u a s  enabled to decide the controversy. 
I n  this case there is no return made by the justices as a body. 
(+. TIT. Pegram, Ebq., a1id several ot1lel.s of the justices, unite 
in making what is termed their return ; slid ICobei-t C. Cel- 
den, Eq., and sevcral other justices, unite in n~ak ing  
v h a t  is termed t h  it* r ~ t u r ' r ~ ;  sa, tliere arc two inconsist- 
ent  and repugnant returns, neither being, nor p ~ i r p r t i n g  to be, 
in fact, tlie rcturn of tlle jnsticea of the County as a bucly. 

There is, in effect, no return, and ~ ~ o t l i i n g  n p n  wllicli tlie 
Court could rightfully take any action ; coilseqnently, it was 
error in tlie Court to pimeed aild O I ~ C ~  a pcrelnpto~-j  luanda- 
inus. The proper course was to direct botli of the so-called 
returns to be withdrawn from the files, and to recjnire the jus- 
tices to malie a return as a body; in analogy to the older di- 
recting a " repleader," ill an ordinary action wl~el*e, wl~en  the 
pleadings terminate in an imnaterial  issne, or npon a traverse 
wliicll is too n a n ~ n - ,  the Court directs the 1)art;eb to begin 
anew-commencing at  the firzt wrong btep. 

The order appealed from iunst be reversed, and this opiri- 
ioil will be  certified, to the end that t l~ere  may be a proper 
return, so as to enable the Court to decide the matter in con- 
troversy. 

I t  was insisted in the argument, that the case was not pro- 
perly in  this Court; for, that a part of tlie justices, only, ap- 
pealed, wliich they 11ad 110 right to do. Tllo juntice~ who ap- 
pealed liad been recogliised as distinct and seveld parties to 
the proceedings, and, as such, mere required to nialx n return. 
although certain otlicrs of'the justices liacl made wliat is call- 
cd their return. This dest~.oyecl tlie unity of the actioii wliicli 
the  nature of the proceeding reynires, and entitled these par- 
ties to the right of taking an appeal, for the pnrpose of liar-- 
ing corrected the error into which tlle Court had fallen bx 
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not requiring the return to be made by the justices as a body ; 
by  reason of which error all further proceedir~g in the pre- 
mises was made impracticable. 

Several points were mooted in the interesting argument with 
which we were favored, that it is not necessary to advert to ; 
but as the case is sent back, it may be well to state tlie posi- 
tions that seem to be sustained by the authorities, and our 
practice : 

1st. The ret~irn is a waiver of d l  the ol),jections to the pe- 
tition and writ, treating i t  as inesnc process, which go to thc 
form, and not to the substance. 

2nd. Although7 according to the practice in England, the 
writ not only sets out distinctlg all that the party is command- 
ed to do, but also all of the allegations upon which the writ 
is granted, so as to inform the party to what he is to make 
return, pet, our practice has been to set ant in tlie writ, only 
what the party is commanded to do, and to send, with the 
writ, a copy of the petition, so as to inform the party to what 
he is to make return. This practice seems to have been bor- 
rowed from that of the Courts of Eqnicy in respect to injunc- 
tions. Both practices are admissible, hut ours commends it- 
self upon the score of convenience, from the fact that, with 
us, the clerks are not usnally skillfnl enough to frame a writ 
with the recital of the necessary allegations, and a copy of 
the petition as a part of the writ, although requiring more 
writing, is less apt to give rise to mistakes. 

3rd. The justices being informally apprised of the writ, 
may, when convened for the purpose of agreeing upon " a re- 
turn, " as a body, accept service of a writ forinally drawn up, 
or of the writ and a copy of the petition, according to our 
practice, and in this way save the trouble a i d  expense of a 
writ for each one of tlie justices. 

PER CURIAN. Judgment reversed. 
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THOMAS DEWEY vs. WILLIAM B. COCHRAN. 

-4 note, made payable to l L  T. D., cashier," negotiable and payable at  a partic- 
ular bank, which is made for the purpose of being disconntcd at  that bank, 
but is rejected and not discounted, is afterwards sold and delivered by the 
princ~pal therein, without the assent of the sureties, to a third person ; Held, 
that T. D. could not recover against the surety on such note, for the bene- 
lit of such third person. 

ACTION of DEBT, tried before BAILEY, J., at the Fall Term, 
1855, of Cabarrns Superior Court. 

The following case agreed, was submitted for the juclginent 
of the Court. 

The note declared on is as follows : 
" $927,00. CIIARLOTTE, N. C., April 13th, 1854. 
Eighty-eight days after date, we, Caldwell and Hagins, as 

principals, and R. T. McEntyx and W. B. Cocliim, as sure- 
ties, promise to pay to Tllornas IT. Dewey, Cashier, or order, 
nine hundred and twenty-se~en dollars, for value received. 
Negotiable and payable at the branch of tlie bank of tlle State 
of North Carolina, at  Charlotte." (Signed by the persons 
limned in tlie note.) 

The said note was made on a printed fo~wi, prepared by 
the bank, and according to which, most of the notes discount- 
ed were framed, but was in blank as to the amount I t  was of- 
fered for discount by Ilagins, one of the principals tlierein 
named, to John Erwin, the president of the bank at  Char- 
lotte, who informed the party offering it that it could not 
be discounted. The usual mode of doing business in this 
bank is, for the makers to offer the note for discount, and it is 
submitted to a board of directors. If they approve of it, i t  is 
discounted by tlle cashier, and it the11 becomes the property 
of the bank. If rejected by the board, tlie note is retum- 
ed to tlie makers, or thrown aside as worthless. After IIagins 
was informed by the president of tlie bank that the note could 
not be discounted, he carried tlie same to Charleston, in Sonth 
Carolina, without the knowledge or consent of the sureties, or 
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either of them, and tlie firm of Caldwell & Ilagins being yre- 
viously indebted to d. S. Farrar and Brothers, he filled up 
the blank with the sum of $987,00 and delivered the note to 
that firm, in discharge of this previaus indebtedness. Tho 
note was sent to Mr. Dewey by Farrar & Brotllers for collec- 
tion, anti when it fell due, at  their instance he had it protest- 
ed for non-payment. Suit was then instituted by Fawar cC- 

13rothers, in the name of Tlionlas W. Dewey, casliier, on the 
note in questiol~. I t  is further agreed, that after the conver- 
sation with the president of the bank above referred to, 
the iiote was not snbniitted to the board of directors to be 
passed on ; arid i t  is further agreed, that the note was niade 
by the persons signing it, with the view of being discounted 
at the bank. 

Upon this special case it is agreed that, if the Conrt shall 
he of opinion for the plaintiff, jutlgrnent is to be rendered for 
$1012,07, of which sum $997,00 is principal money ; but if of 
a contrary opinion, judgment of nonsuit is to be rendered. 

On consideration of the case agreed, his Honor, being of 
opinion with the def'endant, ordered a nonsuit ; from wl~ic!~  
judglileilt the plaintiff appealed. 

Osborne and B o y Z e ~ ,  for plaintiff. 
IT'ilson, for defendant. 

X ~ s r r ,  C. J. The action is on a note of \vliich the follow- 
ing is a c : " Eighty-eight days after date, we, Cnlclwell 
& IIagins, as principals, and E. T. McEntyre and TKllianl 
13. Cocllran, sureties, yromise to pay to Thos. TV. Dewey, cabli- 
ier, or older, nine l~nnclred and twenty-seven dol1ai.s. TTalue 
received. Negotiable and payable at the branch of tlie bank 
of the State of Sorth Carolina, at Charlotte." This note was 
presented to the president of tlie proper bank, at Cliarlotte, 
when the 11olcler was informed that the bank wonlcl not <lib- 
count it. Nr. Ilagins, one of the firm of Citldwell cG Ilagins, 
the principals in the note, took it to Charleston, in Sonth 
Carolina, where lie transferred it, by assignment, to S. S. Far- 
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rar & Brothers, in payment of a debt due them by Caldwell 
c% Hagins. 

The action was brought to the County Conrt of Cabarrus, 
where judgment was rendered against all the parties to the 
note. Cochran alone appealed to the Superior Court. Coch- 
ran was one of tlie sureties. 

The first cnqniry is as to the nacure or the contract into 
wliich the sureties entered. They bound then~selves to pay 
to Thoinas Dewey, or his order, the snm mentioned in the 
note. To the validity of every contract it is esszntial that i t  
receive the assent of tlie parties, to be bound either as payers 
or performers. Parsons on Contracts, 309. I n  this case it is 
not pretended that Thoinas Dewey ever accepted the note. 
On tlie contrary, the bank, tiirongli its president, and whose 
oiEcer, Mr. Dewey was, refused to receive the note. There 
is, then, no contract between Nr. Dewey and the defendant. 
Mr. Dewey has, not the legal title to the note. Bnt the ac- 
tion is brought not for the benefit of Mr. Dewey or the bank, 
but for tlle use and benefit of Fnn*ar ck B1.others. to ml~om i t  
was assigned by Tlagins. Did they, by this agreement, ac- 
quire such an interest in the note as to enable them to bring 
this action in the name of Thomas Dewer, the original payee ? 
TTc tliin1;'they did not. The note in qnestion is madc 
payable,and liegotiable at the branch of the bank of the 
State, at  Charlotte. What is the meaning of the wort1 nego- 
tiable ? It is :tdmittetl that  the note is in tlie nsual fbrm of 
such instruments. r u t  into plain English, the word negotia- 
ble means that the money is to be borrowed from the bark 
designated. The sureties bound themselves that if the bank 
wonld discount tlie notc, they would pay it a t  ~naturity ; but 
they do not promise to pay any otlyer holder of the note who 
does not claim throng11 tlie bank. Many reasons might ex- 
ist why they wonld 110'; be willing to incur that responsibility 
when they mould not be willing to incur it with a private in- 
dividual. If the note was discounted at  the bank, they knew 
that, after ninety days, they could take up tile obligation or 
refuse to prolong their responsibility by joining in a renewal 
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of the note, and then the bank might, and would, proceed to 

collect it. If negotiated to a private individual, years might 
pass before they knew where it was, or before i t  was presented 
for payment, nor could they, until it was presented for pay- 
ment, know certainly that it was outstancling; whereas, if 
in the bank, he monlcl know where to go, and he conlcl, a t  
any time after maturity, ascertain ~ ~ h e t l l e r  i t  had been taken 
111' and d isc l la~yd by his principal, and, if not, be enabled to 
secure l~inlself. I t  never was intended by the defendant that 
t l ~ e  note sl~ould be thrown into market in any other way than 

as pointed ont in liis contract. The principle controlling the 
case is fully statccl in Bcg~nsn v. Lutham, Ens. Rep. 138. 
That mas an action of debt upon a scaled instrument, wl~icli 
was payalle to Mrs. Pa~lier .  TVllen presented to her she re- 
fused to lend the money upon it, and it was returned to the 
obligors. Subsequently one of t l ~ e  obligors, and for whose 
nse tlle rnoney tu be i.aised was intended, induced the payee 
to endorse it without recourse, and the rnoney was advanced 
upon it by the plaintif?. The Court say, "The instrnment, in its 
original concoction, was not intendeil by the defendants to be 
tllrown into marliet to raise funds from any one who would 
advance them, but from a slwified inclividual, and that per- 
son refusing to lend money upon it, it must be d ~ o w n  that the 
defendants agreed to tlic new intent, tllat is, becorning bound 
to Respass, w l ~ i c l ~  does not appear." 

In  our case, the source from which the money was to be 
borrowcd is slxcified in tlle instrument, to m it, the brand1 
bank of the State, at  Cllarlotte; and the bank lmring refused 
to discount it, the note, as to the defendant, the surety, clied, 
and could not be revived by a transfer to E'arrar S: Brothers 
witbout his assent. Of all this tlle beneficial owners were ap- 
prised from the face of t l ~ e  note. At  any rate, tlie fact that 
Mr. Dewey, the original payee, as cashier of tlie bank, had 
not endorsed it, taken in connection with the tenor of the 
note, was sufficient to 2nt them on tlie enquiry. 
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A4ccording to the case agreed, the Judge below gave judg- 
nient of nonsuit, which is affirmed. 

PXR CURIAM. Judgment a6rnied. 

JOIIN M. INGRAM vs. SOPUIA W. IXGRAl1. 

The law presumes that erery aclnlinistrator settles up tlle estate in his hands 
within t ~ o  years. 111 an action, tllcrcfbre, oil nq-ecrnent to pay adebt when 
a certain cstate is scttled, if two years have elapsed from the datc of the 
s:lrninistratioi-~, tho plaiutii'Elias a prima facie right to recover, and the burden 
of showing that the estatc was not settled, is thrown 011 tho deicndalit. 

AIL agreement bct~veen persous interested in an cstate, t l ~ c  consideration of 
which is not to bit1 against each otl~cr at  the adniiuistrator's sale, is against 
tlie public policy, and voicl. 

Trrrs was an action of assumwr, tried before J~LLIS,  Judge, 
at the Spring Term, 1856, of the Superior Court of Union 
County. 

Tlic action was founded upon the f'olloming written instru- 
ment, viz : 

" Whereas, Jolin 11. Ingrani, has released to me all liis in- 
tcrest in the estate of George W. Ingram, and also agreed not 
to bid for the property, when sold, nlmn wllicll I hereby agree 
to pay hiln, when tlie estate of George TV. Ingrain is settled 
1)y the administrator, liis claims on the estate of said (korge 
W. Ingram, consisting zd' one hundred arid severity-five dol- 
k1.s for the hire of ncgroes, due the 1st of January, 1843, for 
which no note was given ; and a notc dnc on the 1st of Jan- 
uary, 1842, for oile I~nnclrecl dollars and eighteen celits ; :~lbo, 
a note for t ~ ~ w i t y  dollars, clue 1st of Jtmnnry, 1836. Giv- 
en niitler niy Iirznd, Mag 13th, 1848." (Signed by defendant.) 

The defcnclant pleaded the " general issue," and that the 
'. contract was against public policy." 

The execution of the instrument was proved ; also, that the 
ndministration, on tlie estate of George W. Ingram, was 



DECEMBER TERM, 1856. 189 

granted to one Rolmd Crump, in April, 1848. The writ, in 
this case, was issued 10th February, 1854. 

The defendant's counsel contended in the Court below, 
that plaintiff could not recover. 1st. Because he had not 
proved that the estate of G. W. Ingram had been settled be- 
fore the snit was brought. 2nd. The contract was against tho 
public pol ic~ ,  and therefore void. 

IIis lIonor was of opinion with the defendant on both tlieeo 
points. ?Vhereupon, the plaintiff submitted to a nonsuit and 
appealed. 

Ashe, for the plaintiff. 
Odorne, for the defenclant. 

BATTLE, J. We do not concur with his ITonor npon the 
first ground of objection taken for the def'endant, to wit, that 
the action was cornmcnced too soon. The law required that 
the estate shoulcl be settled up by the administrator within 
two years, and the presumption is, that he performed his duty, 
unless the contrary be sho1~11. This presumption was suffi- 
cient to malie a p A m a  facie case for the plaintiff, and throw 
the burthen on the defendant ok proving that the estate of the 
intestate had not been settled when the writ was issued. 

The second objection is fatal to the action, and upon that, 
we think that the decision of his IIonor mas correct. The 
principle established by the cases of Xhalye v. F i m w r ,  4 Dev. 
and Bat. Rep. 122, Bamsay v. ITTood(cwZ, 3 Jones' Rep. 508, 
and BZythe v. Loulngood, 2 Ire. Rep. 20, is directly applica- 
ble to the present case. I t  is that " thc l a ~ r  prohibits every 
thing which is contra bonos nzor9es, and, therefore, no con- 
tract which originates in an act contrary to the true prin- 
ciples of morality, can be made the snbject of complaint 
in the courts of justice." In BZytl~e v. Lovingood, the con- 
tract was declared to be void, because i t  was fonnded upon a 
consideration, by which the State was to be deprived of a fair 
price for its land. In the case before us, the consideration of 
the defendant's promise was, that the creditors or some of the 
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nest  of kin of George W. Ingram, deceased, were to be de- 
prived of the fair value of his slaves. 

The ol3jection may seem to come with a very bad grace 
from the defendant, because she was pnrticeys criminis. I t  
is not for her sake that i t  is allowed ; but it  is founded in gen- 
eral principles of policy, of which she has the advantage, con- 
trary to the real justice as between her and the plaintiff. K O  
Court mill lend its aid to a man who founds his cause of ac- 
tion upon a promise, the consideration of which is contra 60- 

nos mores, nr against the public policy, or laws of the State, 
or in fraud of tlie State, or of any third person. See the cases 
referred to in Blythe v. Loclngood, ubi s241ra. 

PER CURIAM. The judgment is affirmed. 

JAMES W. V d T T  vs. ALEXANDER JOHNSOX el nl. 

An execution which comes to the hands of a sheriff, after the assignment of 
partnership effects by one of the firm in satisfaction of partnership 
debts, altllongh te.jtcd before such assignment: does not, by relation back to 
the teste, orcrreach i t ;  and consequently, the sheriff in such a case, may 
lawfully return wulla boncc. 

THIS was an action of mm, tried before PERSOY, Judge, at 
the Fall Term, IS%, of Chathain Superior Court. 

The declaration was against the defendant Johnson and 
his sureties, on tlie bond of the former, as dieriff of' Cumber- 
land. Tlie breach alleged was, for failing to levy an esecn- 
tion on property liable to the debt. 

I t  appeared that on the 2nd day of J a n n a r ~ ,  1S52, an exe- 
cution, in favor of the plaintiff, against Tdliaferro IInnter anti 
Solomon UcCuilongh, was put into tlie hands of the sherifl. 
on a judgiuent tlmt liad been rendered against tliem at tlic 
December Term, 1551, of Camberland County Court, arid at 
thc time of the rendition of the said judgment, the dcfcnciants. 
as copartners in  working a contract on Cape-Fear river, 
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owned a number of mules, wagons, carts, and other personal 
property, within the bailiwick of the said sheriff; upon 
which execation, the sheriff returned nulln 6om. 

For the defenclants, i t  was shown that, on the 10th day of 
December, 1851, Ilnnter, by a deed of bargain arid sale, as- 
signed all his interest in the property in question, to one Jas. 
McCullongh ; after which, s new copartnership was formed, 
which was lmown by the name and style of " McCullongh cC. 

Go.", consisting of tlie defendant Solomon McCnllough, and his 
two sons, James and Thonms, and one James McElrath. 

On the 1st day of January, 1852, James McCnllough, one 
of the partners in this latter firm, by deed of that date, as- 
signed and conveyed to one John 11. Cook, all the said pro- 
perty, and every thing else belonging to the firm of McCul- 
lough 6. Co., in part satisfaction of a clebt, which the said 
firm owed to the said Cook. After which, McCullongh cEs Co. 
became insolvent, and the remainder of Cook's debt was not 
collected. The sheriff went, on the clay after receiving the 
execution, to search for property, but could find none otlier 
than tlie mules, wagons, carts, &C., aforesaid, which were 
then in the possession of Cook, who claimed the same as his 
property, and forbade the said sheriff, a t  the risk of a law-snit, 
to levy on it. 

IIis Eonor charged tlle jury that, if they believed that the 
sale from Hunter to James BIcCullough was an honest one, 
the property in  question, after December, 1651, vested in the 
new company of McCullough 6. Co., and if they should find 
that the sale by  Jarnes M;lcCullougl~ on the 1st of January, 
1852, to John 11. Cook was 60na Jide, and in satisfaction of a 
firm clebt, they sliould find for the defendants. Plaintiff es- 
cepted. 

Verdict and judgment for defendants. Appeal by plaintiff. 

IZmghton, for plaintiff. 
-Yk7dy, Xiller  and P h i l l i p ,  for defendants. 

BATTLE, J. The counsel for the defendants have, in theiy 
argument here, placed their defense upon two gronncls : 
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First.  That the execution wllich came to Johnson's liands, be- 
ing upon a j uclgment against one yartnerfol.hisi1ldiviclu:~l debt, 
did riot relate back to its teste so as to prevent one of the oth- 
or partners from assigning the partnership eEects in satisfac- 
tion of paltilership debts. 

Seconclly. That the defendant, as slieriff, was not bound- 
at least not without an indeninit;-to levy the esecution up- 
on goods which were not in the l~xsessioa of the clefendant 
tlterein, but in that of anotller person, w l~o  claiinecl them as 
1 11s ' own. 

The counsel have not been able to ref'er us to an adjudica- 
ted case, or to any elementary writer, directly in point upon 
their first ground, yet, we believe the doctrine for which t11e-j 
contend, is correct. A t  coininon lam a j u i  fucias had rela- 
tion to its teste, ancl bonnd the goods and chattels of the de- 
fcndant as to hini, and all persons clainling under him, from 
that time, 2 13ac. Abr. 733 ; Bing. on Jndginents and Execn- 
tions 190, 191, 198, (13 Law Lib. 80, 81) ; GiZ7i~ v. DicLw- 
~ m ,  2 1Iav-ks' Rep. 341. The reason upon wl~ich this rule 
was founded was tl~at,  if it were otherwise, the defendant 
might, as soon as a juclgment was obtained against 11in1, sell 
his l)roporty, and thus deprive tlie plaintiff of the fruits of his 
recovery. But in England i t  was founcl to operate so hardly 
11po11 6 0 7 ~ ~  $de purchasers, that i t  was changed as to them by 
the statute 29th Gh. 2, so as to bind the property, only from 
the delivery of the writ to tlie slieriff. Bac. Abr. and Bing. 
on Judgments ancl Executions, u b i  s z y i v .  That statute  ha^ 
never been in force in this State, and, as we have not enacted 
B sirnilaid one, the 1xle of tlie common law still prevails here, 
as is sliown by Cllky v. Dickerson, G'reeiz v. Johnson, 2 
Jlawlcs' Rcp. 309, and ninny other cases. 

This rule of the relation of an esecution to its teste, appliea 
clearly then td tlie goods of t l ~  defendant while he holds in 
his indiridnal right; but does it apply to such as he may hold 
in with others 8 I t  is w r y  certain that the inter- 
est wliich one llas in partnership is, in many respects, mate- 
rially different from that vhich he has in his separate pro- 
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pert:. Of the latter, he alone has a right to dispose ; but of 
the goods and chattels belonging to a partnership, each part- 
ner has a right to sell tliem in the course of their business, or 
to assign them in payment of antecedent debts of the firm, 
or as security for debts thereafter to be contracted on account 
of tile firm ; Collyer on Part., see. 394, 395, and note 3 to tlie 
last-named section in Perkins' edition. hTow, in the case of 
an execution against the separate goods of a defenclant, the 
doctrine of relation rnay well apply ; for, as is said in BwG71/ 
T-. J C L . ~ ~ , ? ,  3 Dev. Rep. 158, "he is not permitted to defeat 
th~p130cess." To this extent it may be sustained upon some 
~ 1 1 0 ~ ~  of reason ; but that it ought not to be stretched farther, 
is sliown by that very case, in which it was held, that if a$. 
,fu. be issnecl to one connty, a i d  after~varcls, an alias to anoth- 
er, a sale by tlie defendant of his property hituated in the lat- 
ter connty, nintle wliile the first writ ~vas  it1 the liantls of the 
sheriff, was valid. IIacl tlie property been in the first coun- 
ty, and the alias issued to tlie sheriff of that, the goods would 
have been bound by tlle teste of the first execution. Bras;teld 
-\-. TVhita7:ei., 4 Hawks' Rep. 309 ; Yalnzei. v. 6lccr7;, 2 Der. 
Eep. 354. The harclsliip of this rule evidently operated upon, 
and inillienced, the nlinds of the Judges in deciding that the 
case of I Iru~7y I-. J ~ ~ . y ? e t ~  did not come witliin it. "The party 
c they sav) is ~.estrained by the \wit fro111 tlisposing of any 
thing, which, by the same writ, can be talcen in satisfaction of 
the debt. This is carrjingit far enough ; for often, executions, 
by the fictitious relation to the teste, over-reach honest and 
bnnnJide sales. VTe find the la~17 upon that snhject certain 
and settled, and, therefore, v7e cannot change i t  from any 
sense of l~ardship." Eut as tlie law was not found to he so 
settled, when tlle first$. f k .  and the ulias issued to different 
connties, the Court wonld not extent1 the doctrine of relation 
to such a case. If the doctrine were extended to an execn- 
tion against a partner forhis separate debt, the evils resulting 
from i t  would be vastly greater. I t  is now well settled, both 
in England and in this State, as well as in many of the other 
States of the Union, that, under such an execution, the sheriff 

13 
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may seize and sell the partnership effects. Collger on Part., 
see. 822, and note 2 thereto in Perkins' Edition ; TJcuzn v. Hzw 
sry, 1 Jones' Rep. 381. Each and every partner lias also the 
nndonbtecl right to sell or transfer, in the cou& of business, 
or in the payment of debts, each and every article belonging 
to the firm. Each and every purchaser of those articles might 
be affected by this inexorable rnle of relation, if i t  wcre al- 
lowed to prevail in such a case. But i t  cannot be. The right 
of one partner to sell, and the right of the sheriff to seize the 
goods by relation uiicler an execution against another, are in- 
consistent, and one of them must give way to the other. The 
right of clisposition in the partner is, in our opinion, the prior 
and paramount right, and that of tlie sheriff to seize the goods, 
must ~ i e l d  to it and he restricted to such goods as are in the 
posssesioa of the firm n.lie11 tlie officer goes to levy his esecu- 
tion. There is a niarkecl dift'erence between the interest ac- 
quired by a pni.cba,-er from n copartner, and from the sheriff. 
'1 l h e  former gets an absol~zte right in s e r e r a l t~ ,  while the lat- 
ter becomes a, tenant in common of tlie article with the 
other partner, and takes subject to an account between the 
partners and to the equitable claims of the partnership 
creditors. Fee notc 9 to 822 section of Perkins' Collyer 
on Partnership. T~wtZwelZ r. 22ilsc;oc, 3 De\-. Eep. 50. This 
difference in fa.i-or of the interest of tlie purchaser from the 
partner, may, in sonic degree, tend to sIiom the superioritg of 
his right of disposition, arid that i t  caimot be superseded by 
the yelation of an esecntion to its teste. 

But, perhaps, i t  ma7 be said that, as the clebtor partner has 
the same power of clis1~osition o w r  all the partaersliip effects as 
the otllers, therefore, all such effects are bound b ~ -  the rela- 
tion of the esecntion to its tcste, ~ ~ l i e t h e r  sold by liiin or by 
the other partnerp. To this, the rel~ly is, that there is a dis- 
tinction in this respect, b e t ~ ~ e e n  tlie debtor's separate and 
partnership propert., in one case, at  least, which is well set- 
tled upon undoubted authority : If a debtor die after a jnclg- 
ment is rendered against him, an execution map be issued 
agninst his goods after his death, which will bind them in the 



DECEMBER TERM, 1856. 195 
p- -- 

Watt v. Johnson. 

hands of his executor or administrator, and the sheriff may 
levy upon andsell them. 2 Bac. Abr. ; Bing. on judgments 

I and executions, ubi szqwcc. The reason of this is, that thc ex- 
ecutor or aclrninistrator reyresents the debtor, and can no 
more "defeat theprocess" than the debtor himself, had he 
lived, could have done i t  ; but the l~artnership goods do 110t de- 
volve npon the executor or adlainistrator of the debtor part- 
ner ; as to such goocls tlie debtor is not represented by him ; 
the goods vest in the s~zrviving partners, who have tlie power 
to sell them for the purpose of paying the debts of the firm 
and closing the partnership business. The surviving partners 
claim the goocls, not as the representatives of the deceased, 
but by a 1-ight wliich is incidental to the coinpact of copart- 
nership. That right cannot be defeated by what Judge RUF- 
FIN, in I la~r l y  v. J q ~ e r . ,  calls a fictitioas relation of an execn- 
tion to its teste. 

Another instalice may be adverted to, to show that an exe- 
~ cution is not always cEcacious by relation to its teste. JQhen 

several executions, issuing from diff'erent competent tribunals, 
are in the hands of different officers, there, to prevent conflicts, 
if the officer holding tlie junior execution seizes property by 
virtue of it, tlle property so seized is not subject to thc execu- 
tion in the liancls of tlle other officer, althougli first tested. 
Jolzes v. Ji~iL&'m, 4 Dev. and Bat. Rep. 454. Lord ELLEN- 
BOROUGH, in Pccyne v. Drczoe, 4 East 533, held that where there 
are several authorities equally competent to bind the goods 
of a l~arty,  when executed by a proper officer, that they shall 
be considered as effectnally, and for a11 purposes, bound by 
tlie authority which first actually attaches npon them in point 
of execntion, and nncler wliich, an execntion shall be first 
executed by a lev?. 

Our coi~clusion then, is, that tlie execution ~vhicli came to 
1 the hallds of the eheriff in tlie present case, after an assign- 

ment of the partnership effects by one of the partners in sat- 

I isfaction of partnership debts, did not, by relation to its teste, 
over-reach such assignment, and, consequently, the sheriff 

I was justified in his return of ?~ulla berm This makes i t  un- 
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necessary to notice particularly the second ground of defense, 
thongh, we may say, it seems to be well sustained, both by 
reason and authority. 

PER CURIADI. Judgment affirmed. 

SIMON M. SNITHITICK us. ABRdM SHEPHERD. 

A promise (not in writing) by an administrator, that he mould see a debt of 
his testator paid, or would pay it, is void under the statute of &aucls. 

THIS was an action of ASSCXPYIT, tried before SA~XDERS, J., 
at tlie Fall Term, 1856, of Martin Superior Caul-t. 

Albert G. Shephercl owned, and carried on, a steam s a w  
l~lill, neai*JVilliarnstoi~, and under a contract with the plain- 
ti% boarded himself and his mill-workmen, among whom was 
his son, T,Villiain Shephercl, at plaintift"~ honse. The defcnd- 
ant was the administrator of A. G. Shepherd, who had recent- 
ly died. In  a conversation between the plaintiff, the defend- 
:id, and one IIartsook, (who was saicl to be a trustee of A. 
G. Shepherd,) conce~ming the estate, the plaintiff spoke of his 
:iccount and prodneed it. Hartsook saicl the defendant was 
the administrator and he was the man to pay it ; when cle- 
fendant replied that he would see i t  paid, or i t  should be paid. 
Shortly afterwards he did pay thirty dollars, and the warrant 
then was issued for the balance, and brought up by appeal. 

The plaintiff insisted, 
1st. That the promise of tlie defendant was substituted for 

the original debt. 
2nd. That the defendant's having property applicable to 

the debt, and having promised to pay, or see i t  paid, was an 
assumpsit which discharged the original debtor, and on which 
plaintiff might rely. This, with the application of a credit 
thereto, was a consideration to support the promise. 

A verdict was rendered for the plaintiff, subject to the opin- 
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ion of the Conrt, with an agreement that, if the Court shonld 
be of opinion that the action conld not be sustained, a non- 
suit should be entered. 

The Court, being of opinion with the defendant, ordered a 
nonsuit, from which the plaintiff appealed. 

E o  counsel appeared for the plaintiff in this Conrt. 
Donnell, for defendant. 

BATTLE, J. The declaration made by the defendant, that 
he would see the debt of his intestate paid, or that i t  should 
be paid, was, if a promise to pay at all, a special promise 
within the statnte of frauds. Revised Stat., c11. 50, see. 10, 
(Eev. Code, ch. 50, see. 15). I t  was a promise either " to an- 
swer the debt of another person," or, by an administrator, " to 
answer damages out of his own estate," and, therefore, no ac- 
tion could be brought upon i t ;  because i t  was not in writing 
and signed as the statute requires. 

If t11e propositions contended for by the plaintiff were sus- 
tainable in this case, they would defeat the effect of the stat- 
ute in every case, by making the promise operate as a snb- 
stitnte of itself, for the original debt. Such a doctrine can- 
not, for a moment, be upheld. 

Tlle judgment of nonsnit vas  right, and must be aftirinecl. 

PEE C~RIASI. The j nclglment is aftirmecl. 

SASDY JIcKIXLEP 9s. ALESAXDER C. SCOTT. 

A bequest of a slave for the life of the legatee, without any limitatio~l over; 
passes o d y  a life-estate to such legatee. The asscnt of the executor extends 
no further than to the hfc-interest, and the reversion is in the executor, 
which he may recover after the falling in of that interest. 

ACTION of DETINUE, tried before his Honor, Judge ELLIS, 
a t  the Spring Term, 1856, of Cabarrus Superior Court. 
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The action mas brought to recover a slave, named Lizzie, 
and her child. 

Robert Cochran, who mas the owner of Lizzie, made a will, 
and died in 1855. H e  bequeathed the slave in question to 
his grand-clanghter, Nartha Ann, duri?zg hdr natwal Zzj'e, 
and made no further disposition of the slave or her increase. 
Xartha Ann, with the assent of the execator, took possession 
of the slave, Lizzie, and having intermarried with the defend- 
ant, A. C. Scott, the slave ~ e n t  into his possession, and has 
so remained ever since, haring, in the mean time, borne the 
child, John. Mrs. Scott died in 1854, and the plaintiff, who 
is the executor of the executor of Robert Cochran, demanded 
the property, and on defendant's refusal to surrender it, this 
snit was brought. 

These facts being submitted to his Honor in a case agreed. 
lie gave juclgment for the plaintiff, whereupon the defendant 
nppealed. 

7Vilson, for plaintiff. 
Odorne, for clef'ennclant. 

13-~TTLE, J. There are three clecisons of our Courts directly 
in point in favor of the plaintiff's recovery, to wit, an Aqzony- 
mozrs cn.se in 9 Hay. Rep. 161, J'mes v. iXustela, 3 Murph. 
Itep. 110, and Black  v. n a y ,  1 Dev. and Bat. Rep. 334. 
Tlleje cases establish, beyond question, tliat the bequest of a 
slave for life, without limiting the remainder over, passes only 
;I life-estate to the legatee ; tliat the assent of the executor es- 
tends no further than to such life-interest ; and tliat the rercr- 
sion remains in the execntor, which he may assert after the 
tleatli of the life owner. The present plaintiff is the esecntor 
of the first esecntor, and consequently represents tlie first tes- 
tator, and nlay maintain the action. If the defenclant llas a11j 
claim for one-third part of the slave in question, and her issue, 
11s must assert i t  a t  the proper time, as the administrator of 
his wife. 

PER C U ~ A M ,  Judgment affirmed. 
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JOHN M. MARSHALL and others, propmcnders, vs. JAMES M FLINN 
and others, caveai?ors. 

Khere special instructions are prayed for in the trial of a cause, it is thc duty 
of the Court to respond, either by adopting t,he prayer, or by refusing to 
do so. But he is not required to charge in the language in which the ap- 
plication is made; if he substmtislly conveys the idea to the jury, it is suf- 
ficient. 

The influence which clestroys t t c  validity of a ~vill, is a fraudulent influence. 
controlling the mind of the testator, so as to induce him to make a will 
which he would not otherwise have made. 

Where the Court erred in ruling out testin~ony, and a proposition is made by 
the cou~~sel on the other siclc to waive the objcction, and admit the evi- 
dence, which is declined, the error is cured by this waiver and refusal. 

ISSUE of DEVISAVIT VEL XON, tried beforc his Honor, Judgc 
DICK, at  the Fall Term, 1856, of New-IIanover Superior Court. 

The propounders offered a script purporting to be the last 
d l  and testament of William Marshall, deceased, dated 5th 
of October, 1852. Thc subscribing witnesses were sworn ancl 
examined, and proved that i t  was executed on the day i t  was 
dated, and the paper-writing, read to the jury, is the same. 

The caveators resisted the probate of the script, on the 
ground of mental incapacity in the decedent, and they exam- 
ined one Chades IJenry, who stated that he saw and convers- 
ed with the clece~secl twice in the year 1852 ; and from these 
two conversations, and an acql~aintance of thirty years, he 
had formed an opinion t11at William Marsliall had not been 
capable of malting a will since 1850. 

I t  was proved that Williain Marshall, jr., a son of the de- 
cedent, died about t l ~ e  20th of September. 185%. Several 
witnesses, offered by the caveators, testified that they saw the 
supposed tcstator on the day of this son's burial, a i d  ahont 
that time, and they mere of opinion that he was not in his 
right mind ancl was incapable of making a will. 

The caveators also offered a witness, who stated that he 
saw the decedent in December, 1852, and in his opinion, he 
had not capacity to make a will. They also introduced wit- 
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nesses, who saw him in 1853 and 1854, who gave the same 
opinion. 

The propounders introduced the Bcv. 1Mr. T m ~ e m h e ,  1~110 
stated that he was called on to yead the burial service upon 
the intermerit of TTTilliam Xarshall, jr. ; tliat after the servi- 
ces weqe over, lie 1iacl a conversation with the supposed testa- 
tor, in  vh ich  he stated that the death of his son William 
made i t  necessary for liini to alter his will, and aqlied him to 
write one for him. The ~vitness replied, that lle llacl not 
much experience in writing wills, hut that a Mr. Green, to 
whose house he was going tliat evening, was better acqnaint- 
ed with snch bnsiness, arid suggested his being ernploged to 
write it, to wliich the decedent assented, and i t  was agreed 
that witness shonld bring Mr. Green with Iliiii nest  day. They 
both came on the nest daj7as agreed, and the decedent dictated 
to Green the rarions provisions of his mill, of which the lat- 
ter took a nleinorandm~l. I Ie  returned hoine and wrote ont 
the will. On the nest clay, witness and Green again visited 
tlle decedent, and tlie writing was produced and slowly read 
to him, which he i'ul1~- approvecl. I t  v a s  then execntecl by 
the decedent, and witnessed by hi111 (Turrentine). This wit- 
ness stated, that on the three days previous to this transac- 
tion, lie (decedent)  as caini slid rational, and, in his opinion, 
i'ldly capable of inaliing a vil l .  

X r .  Giqeen was examined and fully concurred with 311.. 
Turrentine in his opinion as to tlie sanity of the supposed tes- 
tator. 

I t  had been agreed that lie (Green) should act a3 esecntor, 
and. therefore, i t  T T ~ S  arranged that this script shonld be co- 
pied by a neighbor, X r .  Parker. C4recn and Parker  went to the 
]louse of the decedent, some ten or twelve d a j s  after i t  was first 
written, and Parlier copied it, and it was executed in the pre- 
sence of Parlier and one Leonard, who became the subscrib- 
ing witnesses. These two latter were examined on the trial, 
and sustained Green and Turrentine as to decedent's capacity. 

I n  the course of the argument, the counsel for the cavea- 
tors, asked the Court to instruct the jury as follows: " That 
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though the jury cannot weigh the amount of the testator's in- 
tellect, still he must have tlie possession of what intellect there 
may be, free from any delusion or mental aberration, frenzy, 
insanity or dementia." 

The Court refused to give the instructions in the language 
in mhicli they were prayed for, but charged as follows: 
a Weakness of mind was not of itself a valid objection, as the 
law did rlot undertake to measure the size of a man's intel- 
lect;  i t  did not require that lie shoulcl be a wise man, but if 
he was between tlie wise and tlie foolish sort, althongh lie 
inclined rather to the foolish, lie was in law capable of ii~ali- 
ing a last will and testament. To enable a inan to make a 
dispositior~ of his property, he must do i t  with understanding 
aud reason, and if the jary should be satisfied that, at tlie 
time of executing the supposed will, William Marshall l ~ a d  
not mlderstanding and reason, they should find against the 
will ; bnt if he knew what he was doing, and that lie mas giv- 
ing liis property to the plaintiffs, and that t h y  u-onld be en- 
titled to it, provided the forms of tlie law were complied with, 
they should find in favor of the will." Caveatom excepted. 

The caveators' comisel then requested the Conrt to charge 
the jary as follows : " The opinion of a witness, and the weight 
i t  ought to have, will depend upon the solidity of the reasons 
assigned for tlie opinion and intelligence of the witness." 

The Court refused to give tlie instrnction as prayed for, but 
told tlle jnry, " Tliat the opinions of the several witnesses, 
the solidity of tlle reasons assigned for their opinions, (wllen 
they assigned any,) and their intelligence and integrity Twre 
matters for their consideration." Caveators excepted. 

Tlie counsel for the caveators further requested the Court 
to instruct the jnry as fc,llows : "In cases where the niental 
capacity is called in question, very little weight sliould he 
attached to the testirnoiiy of casual visitors." 

The Court r e f~~sed  to instruct as asked. Caveators again 
excepted. 

The counsel for the propounders, requested the Court to 
instruct the jury as follows : "A son has a right to use the 
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influence of persuasion and natural affection to induce a father 
to make a will. The only sort of influence which the law 
condemns, and which destroys the validity of the will, is a 
fraudulent influence, controlling the mind of the testator, su 
as to indnce him to lnake a will which he  would not other- 
wise have done." 

The caveators' counsel objected to the Conrt giving the 
instruction prayed, becanse, as they said, " they had not put 
the case upon the ground of undue influence, but altogether 
upon the ground of the T\-ant of capacity in  the decedent." 

Tlle Conrt asked the connsel, if they withdrew that part of 
their argument, in which the Court understood them to argue, 
that the paper-writing, before the Conrt, was dictated by J. 
31. X'arshall. 

The counsel ans-rered, they did not mithdranr the argunlent 
they had made, becanse they considered i t  proper in answer to 
the evidence offered by the proponnders, to show that the de- 
cedent had dictated his will, and had assigned reasons for so 
doing. Aud  they still contended that snch dictations and 
reasons may have been the suggestions of J. 11. Marshall, one 
of the principal legatee?, who resided in the same house with 
the decedent, and assisted him to the door of the room in 
~vhich  the paper was executed. 

The Court then ga\-e the instruction asked for by the pro 
pounders. Careators excepted. 

One Arthur Bordeaux had heen e~aniinecl as to the cliarac- 
ter of 1111~. Bnl~ntl~cc., a female witness of the caveators, and 
pronounced i t  had, both as to truth and chastity. 

Tile counsel for the caveators asked this ~vitness, who they 
had ever heard say X / * 3 .  6ale.iitinr's character was bad as to 
truth and chastity. The c o ~ ~ n s e l  on the other side objected 
to this question, and the Court snstainecl the objection. 

The colunsel for the propounde~s then waived the objection, 
and agreed that the cinestion might be asked. The counsel 
for the caveators declined asking the question again, but ex- 
cepted. 

JTerdict for the propounders. Judgment and appeal. 
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W. A. Wright and Bryan, for the propounders. 
Xtrange and London, for the caveators. 

NASEI, C. J. W e  see nothing in this case to induce the Court 
to interfere with the judgment below. When special instruc- 
tions are asked for on the trial of a cause, it is tlie duty of the 
Court to respond to them, either by adopting the prayer or 
refusing to do so. But in the former case i t  is not required 
that the charge should be given in the words of the prayer. 
I t  may be given in such language as is most appropriate to 
place the principle of law contained in the prayer clearly be- 
fore the jury. H e  may refuse to charge us required, even 
where the instructions are proper in themselves, if those given 
are, in substance, the same, and correctly lay down the rule 
of law. In this case, we think his IIonor, in response to each 
prayer, has laid down tlie law correctly. 

To the first prayer, the case states the Court refused to give 
the instruction in the language prayed for. H e  then instmc- 
ted the jury, that weakness of mind mas not, of itself, a a-aEd 
objection, as the law did not undertake to measure the size of 
a man's intellect ; that it did not require that he should be a 
wise man ; that if he was between the wise and the foolish sort ; 
although he inclined rather to the foolish, he was, in law, ca- 
pable of making a last will and testament, &c. ; that he must 
do it wit11 understanding and reason, and if the jury should 
be satisfied that, a t  the time of executing the supposed will, 
TTTilliam Marshall had not understanding and reason, they 
should find a verdict against the will; that if the supposed 
testator knew what he was doing at the time of making the 
supposed will, and that he was giving his property to the plain- 
tiff&, and that they would be entitled to it, provided the 
f o r m  of law were complied with, then they were to find in 
favor of the will." XTe are at  a loss to perceive any error in 
this part of the charge ; i t  correctly embodies the rule of law 
upon the question of the alleged insanity of the testator, and 
is very nearly in the language of some of the most approved 
writers on the subject. 



204 IN THE SUPREME COURT. 

Marshall v. Flinn. 

The response to the second prayer embodies the substance 
o! it, though the Judge uses a different phraseology to ex- 
press the principle, and winds up by telling the jury that the 
intelligence and integrity of each witness were matters for 
their consideration. 

The third prayer was properly refused. Z i s  IIonor could 
not liave charged tlie jury as required without violating his 
duty, as i t  would have invaded the province of the jury. 

The plaintiff then requested the Court to charge the jury, 
that the only influence which the law condemns, and which 
destroys the validity of a will, is a fraudulent influence, con- 
trolling the mind of tlie testator, so as to iiicluce him to make 
a will which he otherwise would not liave made. 

To this prayer the defendants' courisel objected, upon the 
ground that he had iiot put the case upon the ground of nn- 
due influence of John M. Marshall orer his father, but alto- 
gether on the want of mental capacity on the part of the snp- 
posed testator. 

The Court then asked tlie counsel of the defendants if they 
withdrew that part of their argument, in which the Court un- 
derstood them to argue that the paper writing then before tlie 
Court mas dictated by John M. Marshall. 

The counsel said they did not witlid.1.a~ the argument they 
had made, because they considered it proper, in answer to 
tlie evidence offered by the plaintiff, to show that William 
Marshall, Sen'r., had dictated his will, a i d  had assigned rea- 
sons to the defendants for making it as it mas, and they still 
contended that snch dictations and reasons mccy liave been 
tlie suggestions of John M. Marshall, one of tlie principal 
legatees, who resided in the same house with the same testa- 
tor, and assisted him to the door of the room in which he es- 
ccuted the paper writing now offered as his will. 

His Honor then instructed the jury as reynestecl by the 
plaintiffs' counsel. 

The reasons assigned for excepting to the plaintiffs' prayer 
are contradictory. They first object because they had not 
put the case upon the ground of undue influence, but solely 
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upon that of incapacity. " Bnt," said the Judge, " I under- 
stand you, in your argument, to take the ground that John 
M. Marshall had dictated the will. If you will withdraw that 
argument I will not charge the jury as the plaintiffs' counsel re- 
quest." They adniit that the Judge understood them correet- 
l y  and r e f ~ ~ s e  to withdraw the argument, but insist that i t  was 
proper, in answer to the evidence of the plaintiffs, that Wil- 
liam Marshall had dictated the will and assigned his reasons ; 
and they still contended that John M. Marshall may have dicta- 
ted the will and assigned the reasons ; for, he lived in the 
house with his father, and had actually helped him to the 
door of the room where the paper was written. What is dic- 
tation, or to dictate! Mr. Bagle says, "to dictate, is to tell 
another what to write ; to indite ; to teach ; to show another 
something with authority ; to declare with confidence," and 
that a dictator " is one whose credit or authority enables him 
to direct the opinion or conduct of another." If John N. 
Jfarshall had such power and authority over his father as to 
be able to direct him how to make his will, and exerted that 
power to cause him to make a will in which he is the princi- 
pal legatee, i t  was, on his part, the use of undue influence, 
and wonld destroy the will. Bnt the reason assigned fbr the 
suggestion of the dictation of William Marshall is, that he 
lived in the house with his father, and assisted him to the 
door of the room where the paper was written. What  effect 
bnch suggestions might have upon a jury the Conrt conld not 
tell, i t  was, therefore, his duty to draw to their attention the 
difference between legal and illegal influence. I n  doing so, 
there is no error. 

In the course of the trial, a man by the name of Bordeaux 
was examined by the plaintiffs as to the general character of a 
Mrs. Balentine, a witness for the defendants, and he swore that, 
for truth and chastity, i t  was bad. 

The defendants then asked the witness, who be had heard 
say her character was bad far truth and chastity. Upon ob- 
jection being made, the question was ruled out. Mr. Phillips, 
in his first volume, 292, lays down, that in answer to such ev- 
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idence, the other party, on cross-examination, may enquire as 
to their means of knowing the general character of the wit- 
ness assailed, and the grounds of their belief. There was er- 
ror in the ruling of the Court on this point, (State v. Hown~l ,  
9 Xew-I-Iampshire Rep. 4'75,) and for such error we shonld 
have awarded a ueltire de novo; but the plaintiff withdrew 
his objection and consented that the qnestion should be put. 
The defendant refused to ask the qnestion again. This waiv- 
er, on the part of the defendant, cured the error. 

PER CORIAM. Jndgnient affirmed. 

Doe on the demises of E. C. WILLIAMS et al. vs. JOX-IN T. COUNCIL. 

A deed made by a clerk and master in Eqnity after hc goes out of officc, 
upon a sale made by him while in office, is color of title, though not other- 
wise operative. 

The proviso for a new action within a year after a plaintiff has suf- 
fered a nonsuit, as a saving against the statut,e of limitations, means that 
there must be the same real parties plaintiff, and the same cause of ac- 
tion in both, but tliere need not be the same defendant in the new actlon as in 
tlie former; nor does tlie fact that the new action contains a second count 
upon the demise of other persons, make any difference. 

Altl~ougli one whose estate is divested and tunled into mere righi, cannot 
transfer his right, by deed, to a stranger, yet, he may release it to a party 
in possession. 

One who contracts for land, and stipulates that the title shall be made to a 
trustee for the benefit of his wife when the purchase-money is paid, and 
who enters and holds as tenant to the vendor, has no legal right that he: 
can convey, or which can be sold under execution, and the only effect his 
deed, or that of tk~e sheriff, could have, would be to put the purchaser into 
possession, so as to make hini capable of receiving a release. 

TVhere a hushancl buys land, which is paid for with his money, but directs 
that the title shall be made to a third person, in trust, for the wife, lie hne 
no such trust-estate as can be sold uncler execution. 

Where a trust is divided by giving a particular estate to A, with the remainder 
or reversion to B, the trust-estate of A cannot be sold by execution under 
the Act of 1812. 

The proviso of a new action, as a saving to an infant, against the statute of 
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limitations, is a personalprotection, and the grantee or releasee of an infant, 
has no right to set up the same. 

The principle of remitter applies where one having a wrongful possession, has 
the title thrown upon him by act of l ~ w ,  but not where he acquires the 
title by 111s own act. 

Trm was an action of E J Z C T ~ ~ X T ,  tried before S A ~ D E R S ,  J., 
at a Special Tenn, (June, 1856,) of Noore Superior Conrt. 

The declaration contained two counts, both dated 1st of 
June, 1553 ; one on the separate demise of Benjamin C. Wil- 
liams, and the other on the joint demise of John D. Williams 
and others. The land in question, it was admitted on both 
sides, had belonged to Benjamin TV. Williams by a valid title. 
The plaintiff offered in evidence the last will and testament 
of 13. W. TVilliaxns, properly authenticated, devibing the land 
in  controversy to the sole lessor, who was his only child and 
heir-at-law. The plaintifY also offbred in evidence a deed for 
the same premises f m n  Belljamin C. ?Villiams to John D. 
Williams and others, the joint lessors, dated 22nd of Febrna- 
ry, 1853, and proved the defendant in possession on the clay 
of the demise. 

The clefendant prodncecl in evidence a deed for the land iu 
dispnte from one Bryan Burroughs, late clerk and master in 
Equity for the County of Moore, to Josiah Tysoii, dated 9th 
of Jan~iary, ISPI. 

The defendant introduced Joslcch Tyson, who deposed that 
he  purchased this land at public sale in 1884, under a decree 
of the Court of Equity, as the land of Benjamin C. TITilliams, 
and went into possession, and reillailled on the land five or 
six years, but he did not take a deed until 9th of January, 
1541. I Ie  took the deed from Bnrro~~ghs,  who, at that time, 
had ceased to be clerk and master, Samuel C. Bruce being 
then the incumbent. In  1841 he contracted with Wni. F a t -  
son to sell the land for $3500, and the payment was to be 
made from the proceeds of the estate of Watsou's wife in the 
hands of J. B. Cox, her trustee, and he entered into bond to 
make title to the said Cox, Mrs. TQatson's tr~zstee, when the 
purchase-money should be paid. Watson, (he stated,) at that 
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time, entered into the possession of the premises, as the ten- 
ant of him, Tyson, and continued to hold possession as such 
for ten, twelve or thirteen years, and left in Narch, 1853, 
never having surrendered the possession to him, or any one 
for him. 

There was evidence, that the purchase-money was paid 
about 1816, principally by J. B. Cox, the trustee, but partly 
by one Moses Cox, a brother of Mrs. Watson ; that in 1852, 
Watson called on Tyson to make a deed for tlie land to J. C. 
(;ox, as trustee, which was done on the 17th of Eeb'ry., 1853. 
The defendant then offered a deed from Cox to himself, dated 
17th of February, 1853, and showed that he imnlediately went 

. SlOll .  into posse? ' 
The plaintiff, to rcpel the eEect of the adverse possession, 

under the color of title, showed that Benjamin C. JTTilliarnh 
arrired at full age, 20th of September, 1813. IIc then read 
a record, showing that he had commenced an action on his 
separate demise against William Watson, on the 20th of June, 
1845, which pendecl till Spring Term, 18.53, of Noore Snperi- 
c>r Conrt, when he took a .nonsuit. The present action mas 
commencecl 30th of July, 1853. 

Tile plaintiff also showed a judgment, an execntim, a lev,)- 
and sale of the premises, as the property of William Watson, 
:~11(l a sheriff's deed for the same to J. D. Williams, and the 
other joint lessors of the plaintiff in the second count, dated 
8jtIi of January, 1853. IIe  also offered in evidence, a deed 
to the same parties from Jvilliam Watson, for the premises, 
~vhich bore the same date as the sheriff's cleecl. 

The plaintiff' also introduced the transcript of a record of a 
canse in the Supreme Conrt, in Eqnity, which had been begunin 
the Court of Eqnity of Moore county, wherein William Wat- 
son was plaintiff, and Benjamin C. Williams and Josiah Tyson 
weye defendants, in which there was a decree declaring that 
Benjamin C. TVilliams held the legal estate in trust for Tyson, 
and that Tyson having sold to Watson, and received the 
purchase-money, Watson was entitled, through Tyson, to have 
the legal estate conveyed to him by Benjamin C. Williams. 
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The defendant's counsel in the Court M o w  contended, 
1. That as the joint lessors of the plaintiff, by their own 

showing, claimed under William Watson, the tenant of Josiah 
Tyson, under whom defendant claims, they are estopped 
to deny the title of Tyson, and mnseqnently that of the de- 
fendant. 

2. That the demise in tlie name of Iknjamia C. Williams 
could not be sustained ; because, by the plaintiff9s own show- 
ing, the said 13. C. Williams lwd parted with his title, if he 
had any, by the deed executed by him on the 22nd of Febm- 
nry, 1853, and, therefore, liad no right of entry on the 1st of 
Juue, 1853- 

3. That although the present action was commenced witli- 
in one year after the nnonsuit mas entered in the former snit, 
yet, as the two actims are luot between the saine parties, neith- 
er as to the lessors of the plaintiff, nor against the same de- 
fendant, there is r,o saving in favor of the plaintiff against tllc 
long adverse possession of the defendant and those under 
whom he claims, 

4. That the sheriff's deed passed no title to the land, for 
that Watson bad no such interest as was liable to sale under 
the Act of Assembly. 

His I-fona-, upon these several points, being of opinion with 
the defendant, so instructed the jury. Plaintiff excepted. 

Terdict and judgment for the defendant, and appeal by 
the plaintiff. 

2foo~e and fiuyhton, for plaintiff. 
Kelly and Strccnge, for defendant. 

PEAESOX, J. Every count in a declaration is a distinct and 
separate cause of action. In  ejectment, the several counts arc 
usually npon different links of tlie saine chain of title. But 
sometimes the counts involve different titles. This arises 
from the fact, that although the nominal plaintiff is the same, 
yet the lessors, or real plaintiffs, may claim under distinct and 
unconnected titles. When this occurs the case is apt to be 

14 
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con~plicated, and care must be taken to prevent confusion by 
considering the facts necessary to support the counts respec- 
tively, separate and apart from those applicable to the other 
counts. 

1st. W e  will consider the count in which Benjamin C. Wil- 
liams is the lessor or real plaintiff. I t  is admitted that the 
title was once in him. To show that the title has passed ont 
of him, the defendant relies upon the deed executed by Bur- 
roughs to Tyson, in 1841, in consequence of certain proceed- 
ings in Equity in respect to the sale of the land. I t  is con- 
ceded that this deed was not operative except as color of title ; 
1~ut  the defendant relies on it as color of title, and proves an 
adverse possession under i t  by Tyson through his tenant, Wat- 
son, for more than seven years. This, in the absence of the 
other proof, would ripen that title and make i t  a perfect one. 
The plaintiff then proved that Benjamin C. Williams did not 
arrive at  full age until September, 1842, and commenced an 
action of ejectment in June, 1845, (less than three years,) he 
being the sole lessor, which action was prosecuted until 
Spring Term, 1853, when there was a nonsuit ; and this action, 
in which the declaration has two counts, one on the demise of 
Benjamin C. Williams, and the other on the demise of John 
D. Williams and others, was commenced in July, 1853, (less 
than a year). The question is, does this save the right of en- 
try, or title of Benjamin C. Williams, under the proviso of 
the Rev. Stat., ch. 65, sec. 1 ? 

The defendant insists that i t  does not; for, to have that ef- 
fect, the new action must be upon the same title and between 
the sumeparties. In  this count the title is the same, and the 
real plaintiff, or lessor, is the same, but the defendants are 
different. The first action was against Watson ; this action is 
against Council. W e  are of opinion that, by a proper con- 
struction of the proviso, the second action must have one 
count upon the same title, and have the same lessor. This 
satisfies the words new action, which have not precisely the 
meaning of another action, generally, but mean another ac- 
tion upon the same cause of action by the same real plaintiff; 
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but we do not think that the defendant in the new action 
must be the same person as the defendant in the former ac- 
tion ; for, if so, the plaintiff might be deprived of the benefit 
of this saving, without any fault or laches on his part ; the 
defendant in the first action would have nothing to do b ~ t  
give place to another tenant of the same landlord, or he might 
convey to a third person, or 1ea.i-e the premises vacant and 
let a third person enter, and thus force the plaintiff to bring 
the new action against a different defendant; and i t  would be 
absurd to suppose that the defendant in the second action 
might insist upon the possession of the defendant in the fbr- 
mer action, as a bar to the plaintiff's right of entry, although 
the latter, had he continued in possession, could not, by force 
of the proviso, have availed liiinself of his own possession. 
Kor do we think that the circtlmstance of the declaration in 
the new action, haring a second connt on the demise of other 
persons, makes any difference ; for each count is distinct, arid 
stands upon its own merits, and the one can neither be aided 
nor prejudiced by the other. " The object of the proviso is 
to preserve the right of any person having i t  at the time of 
instituting an action on his title; and it ought not to liarin the 
true owner that the declaration sets forth separate demises 
of others, provided the declaration in both actions has a connt 
on the demise of the true ovner." Long V. OnaeZZ, 13  Ire. 
123. There a construction is put upon the proviso, and i t  is 
held to apply to a case where the declaration in the first ac- 
tion had two counts, and that in the second bnt one. Onr 
case is the reverse of it, but the piinciple is the same, and the 
rule works both ways. 

Failing upon this ground, the defendant assumed the posi- 
tion, that the deed from 13enjamin C. Williams to John D. 
Willianis and others, dated 22nd of February, 1853, passed 
the title out of him, and, consequently, the action could not 
be maintained upon the count in his name. 

To this the plaintiff replies, that, as Benjamin C. Williams, 
at the date of his deed, was out of p3ssession, and had but a 
mere right, the deed was inoperative. 
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To this the defendant rejoins, that although Benjamin C. 
TITilliams could not transfer his right to a stranger, yet, as 
John D. Williams and others, the lessors in the second count, 
were in possession at the t h e ,  the deed from Benjamin C. 
Williams to them took effect as a release of his right, ancl 
passed it out of him. To show that John D. Williams and 
others vere  in possession, the defenclant relied on the fact 
that the interest of Watson, who was in possession under Tg- 
son, had been levied on and sold at execution sale by the 
sheriff, and bought by John D. JVilliams and tlle others, to 
~vlioin the sheriff executed a deed on the 25th of January, 
183, and also a deed of the same date by Watson to John 
I). Williams and the others. 

I t  is clear that although one whose estate is clivestccl ancl 
turned into a mere right of action, cannot transfer his rjglit to 
a stranger, for it would encourage litigation, yet he ma-\. re- 
lease his right to the party in posaession, for that eucls litiga- 
tion. So the only question is, were John D. Williams and 
the others in possession so as to be capable of taking a  ele ease? 
We a l e  of opinion that, whatever may be the effect of the 
deeds of the sheriff and Watson in other respects, (which will 
be considered in the examination of the second count,) they 
did have tlie effect of putting John D. Williams and the 0th- 
ers in possession, by, and through, Tatson,  who was in the 
actual possession, so as to place them in a condition to ae- 
cept the release of Benjamin @. Williams, as to whom they 
were then in an adversary position. Watson being in posses- 
sion, the sheriff's deed gave them a right to it, and they could 
have recovered in ejectment against him in spite of Tyson and 
any one else. So tlie deed from Watson amounted to an at- 
tornment which made hr's possession theirs. This, i t  is true, 
was wrongful as to Tyson, and he might have estopped them 
from setting up a possession acquired by collusion with his 
tenant, but for the subsequent entry of the defendant clairn- 
ing under him. Still they had the possession de facto as to 
Benjamin C. Williams and ere1.y one else who was not in a 
condition to shut their mouths by an estoppel. The effect of 
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the release was to pass the right of Benjamin C. Williams to 
them. So, we concur with his Honor that B. C. Williams 
mas not entitled to recover on the count in his own name. 

2nd. Cpon the count in wl~ich Jolm D. Williams and oCh- 
ers are the lessors, or real plaintiffs, the facts are, that, in 1841, 
Tjlson, having taken a deed from Curroughs, contmctecl wit11 
Watson for the land at the price of $3,500. "The payment 
a a s  to be nlade from the proceeds of the estate of 3?Tatson's 
wife in the liands of J .  B. Cox, her trustee, and he was to 
make title to Cox for Xis.  Watson when the purchase-nzoney 
was paid. Watson entered, at  that time, into possession of 
tile land as the tenant of Tyboi~:" and continued i11 po~session 
~iiitil March, 13.53; and never surrendered the posse,-sion to 
T p n .  The purchase-monep was paid in 1846, principally 
by J. B. Cox, the trustee, and partly hy one Jloses Cox, a 
b1.otlier of Mrs. TVatson. 111 Febrnarj,  1353, Tyson executed 
a deed to J. B. Cox, as trustee for Xrs. TTrat~oii, and on the 
s ane  day C u s  executed a deed to the defendant, who e n t e ~ d  
u ~ o n  the land, and this action v a s  coii~nlence~l. Tlie plain- 
tiff also offered in eri~lence a transcript of a record in the Xu- 
preine Cowt, of a cause in Equity, wl~erein 'iTTatson is plain- 
tiE, and Ccr?j:unin C. TTiillians and Tjson are defendants, in 
wliicll tllere was a decree, Jnne Term, 1352. (3 Ire. Eq. -037,) 
clecla~ing that Cel;ja~nin C. W i l l i ~ i ~ ~ i s  held tlie legs1 estate in 
trust for Tyso:~, and Illat Tysv11 having sold to JJTatsoi~ and 
received the pnrcl~ase-money, Tt.'atsnu was entitled, tli~~ougli 
Tyson, to llave the legal estate col~reyecl to liiiii by Benja- 
i n  C. T i l l i n s .  This evidence and the points made by the 
plaintiff in the Court belon-, in respect to it, may be pnt out 
of the case, for,neitlier the defendant nor Cox, nor Nrs. Wat- 
son, are parties ; of course they are not concluded, or in any- 
wise affected by a proceeding mliicli was " Pes i&er dim 
acta." 

The lessors rest their case upon three titles : 
1st. The deed fro111 Watson to them. 
Watson, besides the possession, had, at  most, nothing but 

a trust estate. Snpposilig his deed passed that, it would avail 
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tlie lessors nothing, because the legal title, upon which this 
trnst depencled, was left in Tyson, and, in  this action, i t  is 
necegsary for tlle lessors to establish a legal title in tliemselres; 
and tlle only efl'ect which the cleecl hat1 upon the legal title, 
was to put  the possession in  the lessors, so as to make then1 
capable of taking a release of the right of Benjamin C. Wil- 
liams. as has been before shown. 

2nd. The sheriE5s deed. 
From the general n iamer  in ~ h i c h  the case was put to the 

jnr-, the plaintiff ha;; a right to that view of tlle evidence 
wllicll is most fjvorable to him. Accorclingly, it is iasistecl, 
that although the lnoner pic1 for the land was llis wife's 
money, je t ,  jure ~, i iui t i ,  it became the inone- of Ta t son ,  there 
Leing no proof of a separate estate in the vife. So, we  ha^-e 
this point :-A husband buj-s lailcl ~rli ich is paid for xit l l  llis 
money, but he directs the title t:, be made to a third person 
in t r~ i s t  for the wife, 1 ~ s  the hnsbanc! such a trust estate as 
can be wld under eseciition ? I t  is clear lie has no trust at 
all, for the trnst wllicl~ wonlil be presmnecl in hi3 faror, from 
the fact of the purcllase-nloney being his, is rebutted by the 
express trnst wl~ich he declares in faror of his wife. 

I t  is then saicl, as the hnsbancl was in debt, this cleclaration 
of trnst for his wife is fraudulent and void against creditors. 
Adniit the francl, i t  is evident that the statute of 13th Eliz. has 
no application, ancl the only inode in vliich creditors can 
reach tlie fund is in Equity. 

It is said in the tllird place, if the wife lmve the trnst estate, 
i t  not being secured to her sepal.ate use, the linsbancl is ten- 
ant  h y  the cnrtesy initiate, if tlicre Be issue, and at all events 
he  is entitled to an estate ~ lnr ing  corertnre; and as this estate 
was acquired before the act of 1848, the purchase-money hav- 
ing been paid in 1646, whereby Tjson became seized in  trust 
for the wife, this interest of the husbancl was liable to esecn- 
tion sale under the act of 1812. So, we have this point : If a trust 
estate be divided b y  giving A a particular estate, with a re- 
mainder or reversion in  B, does the case come within the op- 
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eration of the act of 1812, so that the trust of A may be sold 
under execution '2 

I t  is settled by many cases, that the act of 1512 only applies 
to a pure, unmixed trust, so that the purchaser of the trust 
can acquire the entire legal estate, without prejudice to the 
rights of third persons ; for, the act does not provide that the 
purchaser of the trust shall have the legal estate "in the same 
manner, plight and condition " that he has the trust, as is pro- 
vided in the 27th Henry 8th, in regard to nscs, whereby a 
part of the legal estate may be taken " to feed " one use, leav- 
ing a part of the legal estate, or scintilla jzwis, in the trustee, 
to supply other uses ; but it enacts in broad terms that "the 
goods and chattels, lands, kc.,  by force of the esecntion, shall 
be held and enjoyed, f ~ e e d  anrl discharged f ~ o m  all inctm- 
hrances of the person so seized or possessed in tl*u+t for the 
person agzinst whom snch execution shall be sued." 111 the 
construction of this statute, the principle adopted is, that i t  
does not apply to any trust except snch as entitle the cestul 
pzce trust to call for the entire legal estate, free from any in- 
cumbrance or charge whatever on the part of the trustee, by 
reason of his duty to others. Our question falls within the 
principle ; indeed, i t  is the very instance put by RUFFIN, C. 
J., for the sake of illustrating i t  in Battle v. Petway, 5 Ire. 
576, which is one of the many cases where the principle is 
discussed and established. This principle confines the opera- 
tion of the statute to very narrow limits, leaving creditors, in 
1no.r cases, to seek relief in Equity, where the several trusts 
cal: 1~ ,~.certained and properly protected. 

3rd. I h e  deed of Belljamin C. Williams. 
V e  have seen that the effect of this deed was to operate as 

a release, passing the right of Benjamin C. Williams to the 
real plaintiffs in the count, and that the right was " tolled" 
hy the adverse possession of Tyson, unless i t  came within the 
saving of the proviso in favor of infants. The question is, can 
the plaintiffs avail themselves of the proviso so as to protect 
the right of entry which has passed to them? The saving is 
apersonal protection ; this is evident from the words used, 
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and from the object which the law-makers had in view. Tile 
intention was to protect those persons whose estates had been 
divested, and their right of entry tolled, by an  adverse pos- 
session during their minority, proviclecl they brought suit 
~vi thin  three years after coming of age ; and in case of a mis- 
carriage in the first action, provided '. the party plaintiff, his 
heirs or executors, ae the case shall require, commence a 7 1 ~ 1 0  

action within one jear." W e  hare  seen above that, to ilialie 
i t  a new action, the real plaintiE must be  the same, and the 
cause of action the same. The count, in the name of these 
plaintiffs, does not come up  to t l ~ e  idea of a ~ W ? O  action in any 
one particnlar ; they x w e  not partics to  the first action ; tllc 
canse of action is not the same, (ihr the derniae in the filst ac- 
tion might be laid at  any time after the death of the fi~ztlier of 
I3enjamin C. IVilliams, to wit, in 1S25, JT-hereas the demise 
in  this count is laid on the 1st cf June, 1553, and could not 
have been laic1 further back t h m  the date of the deed of Ben- 
jamin C. X7illiams) ; and the defendant is not the same. Tlie 
principle of t w ~ l t t i - t ~  has no application. That applies ~ ~ l ~ e r e  
(me, Iiaving a wrangf~d p ~ ~ s e s s i o n ,  I n s  the title t l i ro~rn on 
liiin by act of la~r-as by a desxilt  ; lie is then re~nittecl to 
11is " more ancient and better title," but not where lic acquires 
thc title b ~ -  his own act. Coke Lit. I-lerc the 1e;sors of the 
plaintiff acquired bntlr the p o s ~ s s i o n  and the '* more aricieut 
title" b ~ -  their o ~ v n  acts. I t  follom that tlieg cannot sustain 
i t  in  this count, on the title derived from Denjamin C. IT'il- 
limns. There is no error. 

PEE CCXIAX. Tlle judgment is affirmed. 

STATE us. GEORGE ISGOLD. 

Though a person may enter into a fight willingly, yet, if in its progress, he be 
sorely pressed, that is, put to the ~uull, so that he must be kilM or suffer 
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great bodily harm, unless he kill his adversary, and under such circum- 
stances lie does kill, it is but excusab7e homicide. 

TYhere a Judge, in charging the jury in a case of homicide, presents tv-o views 
of tlie eLideiice, in one of which 111s in~truction is erroneous, tlioligll tlie 
other mas ~igli t ,  ] f i t  be left unce~tain whether oi not the verdict of the ~ u l y  
was predicated on thc erroneous lnstruet~on. the defeildant is entitled to  a 
remk de r~ovo. 

TIIIS was an IKDTCTXENT for ~~IURDER,  tried before Pr.:r,sos, 
Sndge, at the Fall  Term, 1866, of Alainance Superior Court. 

The defendant was indicted for fdoiiionsly Billing one Stan- 
ford Steel, and the material testimony was as follows : 

1 Vril l ia~iz Coble, a witness for the State, testified, that on the 
1st day of Septenlbel-, he xa s  passing tlic house of Georgc 
Kimbro, in Alamance county, ancl hearing some loncl talking 
in the honse, which was some ten ur tnelr-e feet f n n r  the 
gate, he stopped in tlie road, and hcarcl the deceased say, 
'- Uncle George, I want no fuss." The prisoner came to the 
door cursing and swearing, ancl seemed very angry, aucl came 
into the piazza, when oue Lankford, wlio x i s  present, linnc'!ed 
him a knife. 7tTitness heard a Iii~lcl of cluck in the house 
arid the prisoner went in. Tiitness ~ m l k e d  d o ~ n  the lane to 
a locust tree, a lon t  fifty steps from the gate, and hearing tlle 
prisoner making n f vss,  lie lookecl and san- Lankfhrd hold- 
ing hiin while tlie deceased was coming out of tile 1io1~se into 
tlie lane. After getting out, Ire said to the prisoner, " If yon 
will come out here, I call whip yon," or "I will ~ ~ l l i p  -on." The 
deceased then called to the witness to stop, saying he n-idled 
to talk with him, and walked down to where witness was a t  
the locust tree. IIere, he took a seat on tlie roots of the tree, 
ancl entered into conversation vitli the witl~ess. The l>risoii- 
er continued to rriake a noise, and said, " lie ~vonlcl go clo\vn 
there, altliongli tlrere were a whole l~arcel  of tlieni." (Besides 
witness and deceased, there was a negro boy, present at tlle 
tree.) To this, the deceased replied very i l~su l t ing l~ .  The 
prisoner then came out of the house with a drawn knife in his 
hand. He first walked across the lane, and then tunling to- 
wards the place where lie and the deceased were, ad- 
vanced to within forty yards of the dece\ased, when lie (de- 
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ceased) bounced up as if he was going to meet him. The wit- 
ness then walked off beyond the end of the lane, to where he 
could not see the parties, but after a little, stepped back and 
saw them. The deceased, at  this moment, had liis right hand 
on the prisoner's left shonlder. Both were standing. Soon 
deceasecl tuol; his hand off of the prisoner, and it dropped by 
his side, and he saw his head bent do xn on liis breast, mliicll 
is tlie last he sari-. They were tllen aboat twenty-five feet 
above the locnst tree, on the opposite side of the lane. Tllelmife- 
blade x t s  five or six inches long. The deceased was a large 
and powerfd man, weighing about one hlindred ancl eighty ; 
~ i o l e n t  in temper, ancl generally considered a bully. The 
prisoner was a slilaller ancl less pomerf~~l  man. 

G'eo~ye l i i n i b i * ~  testified, that the deceasecl came to his 
house on Saturday, and staid nntil Xonday, the first of Sep- 
tember. On that d a ~ ,  about ten o'clock in the morning, the 
pisoner and Laukfhrd came there. The deceasecl and pri- 
soner met friendly ancl drank together freely. Abont t h e e  
o'clock, he heard the deceasecl and prisoner talking about 
hitting each other in the fkce.  They became angry, ancl n~it-  
ness said, :' Boys, I won't have a fuss here." The cleceasecl 
said, " I won't say another word ; 1'11 go to the bam," ancl he 
then left. The prisoner then went iuto the piazza, and in a 
little while he said, " I'll be cnrsed," or '' I'll be danlned, if one 
of us lias'nt got to die before sun-set this erening." Lank- 
ford, at that time, was holding the prisoner. He got loose, 
ancl 71-itness saw liini popping his fists together as he stdrted. 
I Ie  pnt both liallcls on tlie fence alld got over into tlle lane. 
Witness called to 11im to come back, telling him he would 
llialie liinlself liable, but he paicl no attention to what 
lie was saying, and went to~varcls tlle deceasecl, ~ v h o  was 
standing in the miclclle of the lane, near the locnst tree. 
The prisoner stopped when lie got witllin a few feet of the 
deceased, atid they had some words, \vhich the xitness could 
not hear. The deceased then stooped clown and picked up a 
stone about the size of a goose-egg, and threw it at the pri- 
soner's head with violence, but missed him. Deceased then 
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caught the prisoner by the collar, and they began to push 
each other until the deceased pushed the prisoher into the 
jam of the fence and against it. The prisoner m7as with his 
back to the fence and bent over on the side, as if one foot had 
slipped. The deceased then struck the prisoner two blows in 
the face, ancl then caught l ~ i m  with his hand about the mouth. 
The prisoner seemed quiet, and immediately t l ~ e  deceased 
cried out, " that he was cut." Witness went to him and found 
him standing with a cut on the left side of the belly, and 
holding his bowels in his hands. The prisoner mas standing 
there attempting to fix the blade of his knife in the handle, 
one of the jaws having broken. Witness told him to give up 
the knife, he refused, ancl witness knocked it ont of his hand 
and took it. The deceased was taken into witness'honse, and 
died nest morning ahout nine o'clock. Both prisoner and 
deceased were quite clmnk. 

This witness further said, upon cross-examination, that he 
saw the prisoner have the knife some time before the figl~t 
began, but he did not see i t  again, until after Steel was cut. 
H e  thought he did not have it in his hand when he left the house 
and crossed the fence. He heard Lankforcl tell the prisoner 
he should not iight. The fence-corner mas eight or ten feet from 
where Steel was standing when the prisoner approached him. 
Witness thought that t l ~ e  prisoner could not have got out of 
the fence-corner handy after Steel had pushed him there. When 
the prisoner approached, deceased clid not give back at all, 
but witness could not say whet' (A*. 1 c advanced or not. Dn- 
ring the niorning, prisoner prop-c.ci sex-era1 times to go his 
work, but it beilig a rainy day, 11e was dissuaded from doing 
so by Lankforcl and the deceased. This witness also stated, 
that the deceased mas a powerful man, of violent temper, and 
what is called afighting snnrz. 

The Court charged the jury (amongst other matters not ex- 
cepted to) as follows : If the prisoner willingly entered into 
the fight with the deceased, and during the progress of the 
fight, however sorely he might be pressed, stabbed the 
deceased as described by the witnesses, his offense, at least, 
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would be manslaughter, (and emphasisecl at least). But that 
he might be guilty of rnurdel., and would be, if tlie jury be- 
lieved that, before entering into the fight lie had formed a 
deliberate pnrpose to bring about a figlit and use his knife ; 
and in execution of that purpose, lie did bring about the fight, 
and stab the deceased and Id led  him. To this part of the 
charge defendant's counsel escepted. 

Tllc jnry reniaineci out till 11 o'clock next day, and tlien 
~e tnrned  into the Court for further instructions, when the 
above were reiterated in sul~stnnce. 

The jury again retired, aiicl after a sliort time, returned a 
verdict, iiudiiig the defiiliiant " gailty of ii~urder." 

Ifitt,dl," for the Slate. 
Bailey, Fow7e and IlilZ, for the defendant. 

P ~ a n s o s ,  J. There is manifest error in the fird propoci- 
tion of lam laid down 137 his IIonor. " If the prisoner will- 
i n g l ~  entered into tlie figllt, and during its progress, I ~ o w e i ~ ~ , ~  
so/-cly he  021yAt b o y ~ e s s c ~ 7 ,  stabbcd the deceased as describetl 
by the mitneascs, his offense, at  least, \~oul t l  be nian~laugh- 
ter." 
By s o 1 * ~ 7 y p ~ e s ~ ' c d ,  we nndcrstancl being put to the wal l ,  or 

l~laced in a situation wliere 11e m ~ w t  be killed or s118w great 
Loclily harm, or take the life of his adversary. Suppobing 
there was evidencc to raise this point, the offense, ~~ccord iug  
to a11 tlie antllor.ities, was excusable lio~nicide, which Foster calls 
se7J-clffe~zse c7tlpble, but through the benignity of the law, 
ezcusnble ; Foster's C. L. 273-4 ; 1 East's Cr. L. 279 ; 4 311;. 
Corn. 184; 1 Hale 482. Incleecl, as tlie deceased made the 
first a s s~u l t  with a deadly weapon, i. e., '' a stone about the 
size of a goose egg"-threw with viole~ce at a short distance, 
and followed it up by pushing the prisoner against the jam 
of tlie fence, ghve him two blows, and then caught him with 
- 

*Mr. Bailey, the Attorney General, having been of counsel below for the 
defendant, Mr. Kittrell was appointed by the Court to prosecute this case. 
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his liaud about the mnontli, having him against the fence, bent 
over on the side, before tlie prisoner strnck him at all, if tlie ne- 
cessit,y for killing existed, which his IIonor assumed, it would 
seem to have been rather a case ofjusti$ahle homicide. 

There is a further error in this proposition : his Eonor 
charged that the offense was, at least, ~nanslaugliter, empha- 
sising the words nt least. This left the jury uninstructed as 
to whether, in the opinion of his IIonor, it was manslangliter 
or murder, and they had reason to infer that he i n c h e d  to 
the opinion that it was murder, taking the case in its most 
farorable aspect. I t  was error to leave the jnry in this state of 
uncertainty. At all eveuts, it prepared tlie minds of the jury 
to lean against tlie prisoner in the next aspect in which the 
case was presented. 

It was said in the argument for the State, that as the jnry 
found the defendant guilty of murder, which i t  was assnmed 
they did upon the second aspect in ~vliich the case was pre- 
sented, this error was harmless ; and it tvas likened to a find- 
ing in a civil action, where the "general issue" and " justifi- 
cation" are pleaded, and the jury find for the defendant, upon 
tlie " general issue," which makes an error in the charge upon 
the plea of jnstificatioii immaterial, so that i t  is not a suffi- 
cient ground for granting a wenim de novo. The cases are 
not precisely analogous. In  the latter, there are two inde- 
pendent pleas, and the matters are distinct a12d can easily be 
kept separate. IIere, there is but one plea, and it was diE- 
cult to keep the matters separate. In  fact, there is no telling 
to what exteut tlie jnry, in considering the case in the second 
aspect in which it was presented, were influenced by the error 
in regard to the first. If the offense n7as in no aspect excusa- 
ble homicide, and in the most favorable aspect, at least, man- 
slaughter, who can say that the jury did not find the prisoner 
guilty of murder upon the first aspect ? His Honor I s f  the 
way open, and it may be that the considerathn of the case in 
the second aspect, without satisfying them that it was the true 
view, had the effect of bringing their minds to the conclusion, 
that the prisoner was guilty of murder upon the first aspect ; 
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or, at any rate, of getting the matter so mixed up, that they 
had no distinct idea, or agreement among themselves, whetli- 
er they found him guilty of niurder, because, having entered 
into the fight willingly, he inflicted so horrible a stab with 
the knife, or because they mere satisfied, from the evidence, 
that " before entering into the$yht he had formed a deZiBerate 
puqmse to bkng about cc$gl~t and use his knzye." 

That this is the most reasonable way of accounting for the 
verdict which was giren after much hesitation, is confirmed 
by the fact, although we are not at  liberty to say there was 
no evidence, yet, the evidence was certainly very slight that 
the prisoner had formed a deliberate purpose to bring abont 
a fight and use his knife. I t  is true, mliile they were holdiny 
J L I ~  in the piazza, he flourished his knife, ancl swore " one of 
us has to die before sun-set ;" but every one who has witness- 
ed scenes of this Bind, knows that s11ch " rearing mcl cliwg- 
ing and popping of fists," are far from evincing a deliberate 
;,urpose, particularly when the opponent is a much stouter 
and more able-bodied man. The barking of a dog shows that 
he thinks it safer to Bark than to bite. 

As to bringing abo~lt  t l ~ e  fight, the deceased ban- 
tered him, and said if lie vionld come out he woulcl whip 
him ; the prisoner said he would go, ccltlzoz~yh tl~era sons a 
wholapamel of them, (from this it would seem he had but 
little stomach for the fight,) to which the deceased replied very 
insultingly, and made the onset with the stone. I t  should 
be borne in mind, that the prisoner and the deceased were 
before that day friendly ; coimnenced drinliirig as friends. 
The prisoner wished to go to his work, but was persuacled by 
the deceased to continue in the csrouse, and it was not until 
after they tallied about hitting each other in the face, that the 
prisoner used s~zcli furious language. Whether they had hit 
each other in the face, does not appear; but something oc- 
curred which made the prisoner very angry. If he was hit in 
the face, then the oath that " one must die before sun-set," 
amounts to nothing, because i t  was the effect of passion. If 
he had struck a mortal blow, the killing would have been 
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manslaughter, and surely, words spoken in a passion, induced 
by l egd  provocation, ought not to have more effect than a 
hortal  blow. W e  think the prisoner is entitled to have his 
case submitted to another jury. Ven i re  d~ novo. 

PER CGRIAM. Judgment reversed. 

ROBERT GARNER vs. ELIZABETH QUALLS et ak 

Vhcre  the obligee represented to the obligor in a bond, that a rclation of tllc 
latter had committed an inclictable offence, a i d  procured the bond in ques- 
tion to bc cxecute~i, by agreeing riot to prosecute for such offei~cc, it is 
void-whether any such ofreme llacl been comlnittccl or not. 

ACTION of D E ~ ,  tried before D S I ~ Y ,  J., at  a Special Term 
(November, 1556,) of Granville Sul~erior Court. 

The action was brought npo11 a bond to which, among other 
pleas, was pleaded, " that the bond was given upon an illegal 
consideration, to prevent a prosecution fhr forgery." 

I t  was proved that the plaintiff represented to Nrs. Qualld, 
the principal in the bond, that her son-in-law, one Fowler, 
had committed three several forgeries, and told her he wonld 
prosecute hiin for these offences unless she gave him her bond 
for the amount Fowler owed hiin, and that if she wonld give 
him her bond he would not prosecute. She tl~erenpon pro- 
cured the other defendants to join in the obligation, and de- 
livered i t  to the plaintiff. There was no other evidence that 
Fowler had eoinniitted the offences imputed to him than the 
above declaration of the plaintiff. 

His Honor instructed the jury, that if, from the evidence 
submitted to them, they were of opinion that Mrs. Qnalls be- 
lieved that her son-in-law, Fowler, had committed forgery, as 
represented by the plaintiff, and gave the bond declared on 
to prevent a prosecution for the same, the bond was null and 
void, and the plaintiff could not recover, although they might 
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not be satisfied that any forgery had been committed by Fow- 
ler. Plaintiff excepted. 

Verdict for defendants. Judgment and appeal. 

Bailey and IV&zston, Sen'r., for plaintiff. 
R. 3. Gillianz, for defendants. 

I~KIYLE, J. I t  is now well established, as a broad comer- 
yative principle, that 110 executory contract, the consideration 
of wliich is contm bonos mores, or against the public policy, 
or the laws of the State, can he enforced in a Cmrt  of justice. 
fllythe v. Loeinqood, 2 Ire. Rep. 20 ; l i ~ g r a m  v. I ngmm,  
aute 188, decided at  tllib term. It is manifest that contracts 
f~nnded  upon agreements to ccmpound felonies or to stifle 
public prosecutions of ally kind, come within tlle range of 
this salutary principle. Tlie connsel for the plaintiff admit 
this, but tliey contci~cl that i t  does not apply to the present 
rase, for they insist that no offence was proved to have been 
committed, and no prosecution commenced, and that, there- 
fore, there was nothing to be conlpoundecE or stifled as the 
consideration for the defendant's contract. They contend 
fhrthcr, that such being the case, the defendants cannot avoid 
their bond at law, even supposing the testimony of their wit- 
nesses to be true; because tlie alleged fraud was in the co9~- 
aitkemtion and not in the factum of the instrument. See 
C;tepn v. l%dqe, ante 168. 

The counsel for the defendants, in reply, say there was ev- 
idence that a forgery had been committed, derived from the 
plain ti it"^ own declaration, suficient to satist'y the mind of 
the defendant Qualls that such was tlie fact, and to induce 
ller to p~ocure the other defendant to join her in the execu- 
tion of the bond in question. Wf this opinion was the presid- 
ing Judge, and we, after mnch hesitation, have come to the 
conclusion that he was right. If a pnblic prosecution were 
commenced, a bond given to prevent its being carried on 
would undoubtedly be void, though i t  might be afterwards 
proved that it was frivolous, or even malicious. So, if an of- 
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fence were, in fact, committed, a bond given to suppress any 
enquiry about it, would be equally void. The law, in these 
cases, would not interpose its relief with a view to favor the 
defendant, for he, asparticeps crimimis, is entitled to no favor ; 
but i t  is necessary that it should SO. interpose to prevent the 
criminal justice of the cwntry from being obstructed or per- 
verted. I t  is difficnlt, if not impossible, to distinguish the 
principle of the case befare us from those we have just stated. 
The motive by whicb, and object for which, the principal de- 
fendant executed the bond to the plaintiff, was to prevent him 
from prosecuting her son-in-law for forgery. His declarations 
to her had made that, and that only, the consideration for her 
contract. Was i t  a legal consideration? That will not be 
pretended. If the declarations of the plaintiff were false, that 
would not alter the motive, inducement, or consideration of 
the contract, with respect to its illegality. It would only 
give it the additional quality of fraud ; and i t  would be ex- 
traordinary, indeed, if the two combined should have less ef- 
fect in nullifying the contract at  law than would be conceded 
to the first, if it stood alone. Another singular result woulc~ 
follow from such a doctrine. If the consideration of the bond 
were illegal alone, because ininioral, the defendant would 
have a defence at law. If it were fraudule&alone, she could 
obtain relief in Equity ; but if both illegal and  fraudulent, she 
would be without redress in any court. W e  cannot adopt a 
course of argument which leads to such a conclusion. The 
language of Lord MANSF~E~D, in Igohnan v. Johnson, 1 Cow. 
Rep. 343, is so apposite to our case that we will close this 
opinion with an extract from i t :  "The objection that a con- 
tract is immoral or illegal, as between plaintiff and defendant, 
sounded, at  all times, very ill in the mouth of the defendant. 
I t  is not for his sake, however, that the objection is ever al- 
lowed, but it is founded upon general principles of policy, 
which the defendant has the advantage of, contrary to the 
real justice as between him and the plaintiff, by accident, 
if I may say so. The principle of public policy is this-ex 
dolo malo non oritur actio. No court will lend its aid to 

15 
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aman who founds his cause of action upon an immoral or illegal 
act. If, from the plaintiff's own stating, or otherwise, the ac- 
tion appears to arise ex twrpi causa, or the transgressio~l of a 
positive law of the country, then, the Court says, he has no 
right to be assisted. I t  is upon this ground the Court goes ; 
not for the sake of the defendant, but because they will not 
lend their aid to such a plaintiff." 

PER CURIAM. Judgment affirmed. 

Doe on dem. of DAVID KERNS us. SAMUEL PEELER. 

4 deed executed by the husband, for land belonging to the wifc, his own name 
only being inserted in the several parts of the body of the deed, which is 
subsequently signed acd sealed by the wife, and her privy examination tak- 
en, does not pass the estate of the wife. 

THIS was an action of EJECTMENT, tried before ELLIS, J., at 
the Spring Tenn, 1856, of Rowan Superior Court. 

The lessor of the plaintiff claimed title, as the heir-at-law of 
Polly Kerns, wife of Peter Kerns. I t  was proved that both 
Peter Kerns and his wife were dead before the bringing of 
this action, and that the lessor, David, is their only child, and 
the heir-at-law of the said Polly. The lessor of the plaintiff 
proceeded then to establish title in his mother and ancestor, 
the said Polly. To this end he read in evidence a deed to 
one Moore, the father of the said Polly Kerns, who died in 
the lifetime, and during the coverture, of the said Peter and 
Polly, whereby the land descended to her, who was his heir- 
at-law. I Ie  then proposed to show that Peter Kerns claimed 
and possessed the land in question in right of his wife, and 
that the defendant, and those from whom he derived title, 
claimed under the said Polly, as well as Peter Kerns, and 
were, therefore, estopped to deny her title, and he read in ev- 
idence a deed from the said Peter to one Swink, and from the 
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said Swink to one Anthony M. Peeler, and a deed from said 
Anthony M. to the defendant. Tlle deed fkom P. Kerns to Swink 
was also signed by Polly Kerns, to which there was attach- 
ed a probate and privy examination of her as a feme covert. 
He then introduced two witnesses, TTTilliam TSTalton and Dan- 
iel Kerns, who testified, that the deed from Peter Kerns to 
Swink was originally signed, sealed and delivered, by him 
(Peter) alone, under which Swink took possession ; that some 
time thereafter, Swink, being informed that his grantor, Peter 
Kerns, derived title to it through his wife, became dissatisfied, 
and told said Peter, in the presence of his wife, if she 
would sign the deed also, he would be content; xhereupon, 
the parties all being present, i t  was thus signed by her. 

The defendant insisted that the deed subsequently signed 
by Polly Kerns, duly proved and authenticated, was suffici- 
ent to pass the title to Swinl;, under whom he claimed. The 
plaintiff, in reply, objected to the snfficiency of the deed for 
that purpose, became, that tlle probate, as to the husband, 
had been made several years after the privy examination ; he 

insisted that the privy examination was not valid. 
Tlle Court, being of opinion with tlle plaintifl' upon these 

seveial questions, instructed the jury that the plaintifl' was en- 
titled to recover. To which clefendant excepted. 

Verdict and judgment for the plaintiff, and appeal by the 
defendant. 

BaycZcn, for plaintiff. 
Fleming and H. C. Jones, for defendant. 

Nasr~,  C. J. Two questions are presented by the record. 
The one relative to the privy examination of the feme covert, 
it is not necessary for us to consider. Another, wl~ich lies at 
the tliresllold of the defense, must be first disposed of. The 
land belonged in fee to Polly Kerns, who was the wife of 
Peter Kerns. Both of these persons died before the institu- 
tion of this suit, and the lessor of the plaintiff is the heir-at- 
law of Polly Kerns. To meet this claim, the defendant al- 
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leges that Peter Kerns and his wife, Polly, for valuable con- 
sideration, sold and conveyed the land in question to one 
Swink, under whom h e  claims. If the deed produced by the 
defendant does convey the right of Mrs. Kerns, then the title 
is out of the lessor, and the action cannot be supported. That 
deed constitutes a part of the case, and operates only to con- 
vey to Swink the right, title and interest, which Peter Kerns 
had in the land, and which was f w  his life only. I t  conveys 
away no interest belonging to Mrs. Kerns ; i t  does not pur- 
l'ort, even, to do so. She is nowhere mentioned in the deed, 
but i t  evidences simply a contract between Peter Kerns and 
Swink. I t  is tme, i t  atternyts to convey the fee simple, but 
i t  only conveys his interest. So far from its being the inten- 
tion of the parties to embrace Mrs. Kerns7 interest in the land 
when executed, at that time neither Kerns nor Swink appear 
to have known that she had any i~ t e re s t  ; at least Swink did 
not. The case states that, sonletinle after the execution of 
the deed, Swink learned that Kerns claimed the land through 
his wife, and being dissatisfied, upon his proposition, Mrs. 
Kerns, with the approbation of her husband, signed her name 
to the deed. This sufficiently shows that the contract of bar- 
gain and sale was solely between Kerns and Swink, without 
any view to the interest of Mrs. Kerns. This b r i n e  us to 
the main qnestion in the case : Did her signing and sealing 
the deed, under these circumstances, make her a party to it 
in law? JQe are of opinion that i t  did not. The convey- 
nnce from Kerns to Swink is dated 1st December, 1823, and, 
sometime afterwards, Polly Kerns signed and sealed the deed. 
The deed to Swink was then executed, and he had taken pos- 
session before Polly Kerns attempted to execute it. For all 
the purposes of a conveyance, she might as well have signed 
and sealed a blank piece of paper. Our attention was called 
to the case of Vanhook v. Barnett, 4 Dev. 268, and to Smith 
v. QrorFer, 5 Mass. Rep. 539. Neither of those cases control 
this. The action in the first was upon an administration bond, 
in there was a blank left for the insertion of the names of 
the obligors. The name of Earnett was not inserted in the 
body of the bond, but he  executed i t  with the other sureties. 
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W e  take it, that the obligors had all signed and sealed the 
bond before their names were inserte3 in the body of it, 
and the only question on this point was, that in order to bind 
Barnett, i t  was sufficient that he shoulcl have execnted it. So, 
in the case in Mass. Rep., which was an action against a snr- 
ety upon a bond, the surety signed the instr~zinent before his 
name was inserted. The Conrt held i t  to be immaterial. 
These decisions were correct, but they do n ~ t  fit our case. 
There are cases showing that it is uot, in all instances, neces- 
sary for parties' names to appear in the body of an obligation : 
If he execntes it bg signing and sealing, as in the case of mi 
obligation to pay money absolutely or conclitionally. If tlie 
obligation begins " we promise to pay," &., all the parties who 
execute i t  arc bound ; or where, in such an instrument, a blank 
is left for tlie names of the obligors. But all these cases fall 
short, for the reason assigned herein-before to govern this. The 
conveyance by Peter Kerns takes not the slightest notice of 
m y  interest in the land, possessed by the wife, Polly. The 
deed was full and complete when Peter Kerns executed and 
delivered it, and the mit'e was no party to it. Kor did Swink 
bargain for her right, but for the husband's. The only way 
whereby, in our law, a feme covert can convey her real es- 
tate, is by joining her liusbancl in the conveyance. I t  takes 
the place of the coininon law assurance by fine. Justice 
I~LACRSTONE, in the 2nd vol. of llis commentaries, page 3.52, 
says, "the fine is the usnal, and almost the only safe, lnethotl 
whereby she can join in the $ale, settlement, or incumhrance of 
any estate." In older to assure the estate of tlle f'eme covert 
to the cognizee, she must be a party to tlie whole proceedings, 
and be privily examined. This mocle of con~eyance never 
was in force in this State. The conveyance by deed of bar- 
gain and sale? accompanied by t l ~ e  privy examination of the 
wife, being more expeditious and less expensive. In  analogy 
to the conveyance by fine, she must be a party with her hus- 
band in the conzwyance at the time i t  is executed. I t  is not 
sufficient that, a t  any subseqnent period, she signs and seals 
the deed so previously made. A t  the time she attempted to 
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execute the deed, her husband had no estate in it, she, there- 
fore, couldnotjoin him in the sale at that time. Tile legal title 
to the premises is not in the defendant, but in the lessor of the 
plain tiff. 

PER CURI~M.  Judgment  affirmed. 

A guaranty; at  the time of a. contract bet~veeil two or nlore person-) is bind- 
il:g upon the guarantor, Isccsuie it is foti~~clecl upon the consideration ex- 
isting betn-eel1 the principal p a h e s ;  but i f i t  Lc i l d e  aftermmls, ~vitlioat 
any new consideration, it is not obligatory, snd putting it in ~vri t iag (if 
not under seal) n d l  not h!p  it. 

But such new consideration nced not be espreised iil the ~ v i i i n g ;  it mag- be 
pro~-ed by pnrol ctlic~izc!e. 

THIS was an action of AWXPSIT, tried before S a u ~ n m t ~ ,  J., 
a t  the Fall  Term, 18.56, of Jolinston Superior Court ; brought 
up by appeal from a jnbticc of the peace. 

Tlie plaintiff cleclarecl on the follo~ring instr~iliient of wri- 
ting, viz : 

Articles of zgreement made and entered into tili; 2nd of 
Xarch, A. D., 1852, be t~~-een  \\'illiaui Broadn ell, of the coun- 
t j  of Jolinston, and State of XOIT!~ Carolina, 011 the o m  part, 
and S a t h a n  Green, on the other part, of the county and State 
aforesaid, viz : The said TT'illiam B r o ~ c l ~ i d  clotll a g e e  to 
give the said Nathan Green one hundred and t h e 6  dollars 
for twelve months' ~ o i k ,  commencing the 12th day of De- 
cember, 1851. The said Sathall  Green dot11 ngwe to ~ ~ o r l ;  
twelve months with, and for, tile said William Crond~rell  for 
the aforesaid one hnnilrecl and three dollars. 

T \ T ~ ~ ~ l  831 BROADWELL, [& id.] 
A. G. T ~ ~ o n s l o s ,  Security. 
KATIIAS GEEEN." 

The executio~i of the instrument v a s  proved, and it w. r  



DECEMBER TERM, 1856. 231 

Green v. Thornton. 

also proved that Green, the plaintiff, had worked twelve 
months according to tlie contract. There v a s  a credit endors- 
ed of $30. and this snit was brought for tlle balance. 

The defendant contended that the instrument sued on was 
not sufficient to anthorise a recovery against the defendant ; 
but his IIonor was of a different opinion, and so instructed 
the jnr-, who returned a verdict for the plaintiff. 

Deferldant excepted to the instruction and appealed. 

Xoore, for plaintiff. 
iifillcr and Tlrinston, Xen'r., for defendant. 

BATTLE, J. The instrument executed by  Eroadmell and 
the plaintiff, is in the nature of an indenture, and would be 
an indenture had it been sealed, as well as signed, by the 
plaintiff. Being in the nature of an indenture, no persons 
are properly parties to it eucept those between \Thorn i t  pur- 
ports to be made, and, in this respect, it differs from the case 
of Vanhook v. Bamet t ,  4 Dev. Rep. 268, to which the plain- 
t i f f"~ counsel refers. See E e m s  v. Peeler, (ante, 226,) decided 
a t  the present term. The contract made by the defendant, 
Thornton, not being under his seal, i s  a simple contract, no 
matter for   horn, u r  for what, he intended to become " secnr- 
ity." The plaintiff's counsel insists that the defendant is sur- 
ety either for B r o a d d l  alone, or for both the parties, and 
that in either caqe, lie is entitled to recover. The counsel for 
tlie defendant contends that the agreement is void for uncer- 
tainty'; but if not, tlicn i t  is, in  effect, a guaranty for the faith- 
ful pe~formance by Broadwell of his agreement to pay the 
plaintiff for his labor, and that, as such, i t  is void for the want 
of a consideration. H e  contends that the articles show that 
the agreement n s ,  in  fact, made on the 12th of December, 
1551, when the plaintiff commenced work, though not reduc- 
ed  to writing until the 2nd of 3 h c h  following, and that, 
though the defendant, at the latter date, agreed to guaranty 
Broadwell's contract, there was then no consideration, how- 
ever it might have been had the guarantee been contempora- 
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neous with the contract between the parties on the 12th of 
December, 1851. 

I t  is not, and cannot be, denied, that a guaranty in writing, 
made at the time of a contract between two or more persons, 
is binding npon the guarantor, because i t  is ibunded upon the 
consideration which exists between the principal parties. 
But if it be made afterwards, without any new consideration, 
then it is not obligatory, and pntting i t  in writing, if not un- 
der seal, will not help it. Banla v. Bughes, 7 Term Rep. 
350, note a. The statute of frauds does not require the con- 
consideration to be in writing, and i t  may, therefore, be pray- 
ed by p a r d ;  ZiZlcr v. f icine,  1 Dev. and Bat. Rep. 103. 
In the present case there was no such proof, as the bill of 
exceptions shorn that the defendant's liability was determined 
by what appeared on the face of the instrument itself. The 
question then is, whetller the instrument discloses any con- 
sideration for the defendant's promise, supposing that promise 
to be as contended for by the plaintiff. We think it does not. 
It is evidently the written menlorial of a past transaction. The 
plaintiff had been working for Broadwell somewhat more 
than two months and a half upon the contract when it was 
reduced to writing, and we cannot presume, from the instru- 
ment, that the suretyship of the defendant was stipulated for 
in the original contract. If i t  were, the defendant would be 
bound, (provided his guaranty is sufficiently certain,) but if 
not, then he conld not be Leld liable without proof of some 
new consideration. The burden of proof is npon the plain- 
tiff, which, upon a second trial, he may, perhaps, be able to 
~nake ,  but in the present state of the case he cannot retain his 
judgment, whicli must be reversed in order that a veni~e dt. 
ILOVO may issue. 

PER CURISM, Judgment reversed. 
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JAMES BATTEN vs. JAMES FAULK. 

A bond given by a slave, with a freeman as surety, is against the policy of 
the country, and void as to both. 

ACTION of DEBT, tried before SAUNDERS, Judge, at the Fall 
Term, 1856, of Johnston Superior Court. 

The action was originally commenced before a single jus- 
tice of the peace, and brought to this Court by successive ap- 
peals. The plaintiff declared on a sealed note, for seventy- 
five dollars, made by one Andrew Shaw, a slave, and the de- 
fendant as his surety. The execution of &he instrument was 
proved, and the only question was, whether i t  was void as to 
the surety, as.being against the policy of the State. 

A verdict TTas taken, subject to the opinion of the Court, 
with an agreement to enter a nonsuit, in case he should be of 
opinion against the plaintiff. 

His Honor, on this question, being of opinion in favor of 
the plaintiff, gave judgment accordingly, from which the de- 
fendant appealed. 

Cantwell, for plaintiff. 
Xiller, Rogers, Winston, Sen. and Fowle, for defendant. 

Nas~r ,  C. J. The action is upon a promissory note, to 
which there are two names as makers, the defendant ancl one 
Andrew Shaw. The latter is a slave, and is the principal in 
the bond, and the former executed it as his surety. The case 
presents the question, whether a person can bind himself, as 
surety, for the performance of a contract which is forbidden 
by  law. Tinder our system of laws a slave can make no con- 
tract. I n  the nature of things, he cannot. H e  is, in contern- 
plation of law, not a person for that purpose. H e  has no 
legal capacity to make a contract. H e  has no legal 
mind. H e  is the property of his master. All the pro- 
ceeds of his labor belong to his master. If property is de- 
vised or given to him, the devise or bequest is void, and the 



334 IX THE SUPREME COURT. 

Batten v. Faulli. 

gift of personals, either belongs still to the g i ~ e r ,  or becomes 
the property of the owner of the slave. A slave has no legal 
~tntus in  our coarts, except as a criminal, or as a witness in 
certain cases. The policy of our l a m  in  keeping slaves with- 
in  their proper sphere, has run through all our legislation, 
where their acts are the snbject-matter. The 34th chapter of 
the Revised Code, secs. 83, 84, 85, and 86, forbids all trading 
with slaves, except upon certain conditions. I11 this case tlie 
defendant became bound, that the slave, Andrew, should pay 
the plaintiff the sum of $75. Andre~v, then, was tlie princi- 
pal in  the note. H e  contracted tlie debt with the plaintiff, 
and he must, therefore, have traded nitli hiin. XTe are not 
informed what the consideration was, ~vliether work or labor, 
merchandise sold, or money lent. If it Tvas either of these, i t  
was illegal. TTTe are not trying an indictment, either against 
the plaintiff or defenclant, under the act referred to. To sanc- 
tion this transaction, the policy of the State would be inani- 
festly contravened. One keeping a grog-shop, or store, conld 
easily secure the profits of his illegal act b*yr getting a ~ l l i t e  
man to secure to him the ill-gotten h i t s  of tlie trade, althoi~gh 
he will still run the risk of a prosecntion. The 85th section 
of the Act referred to, declares, " nor shall any person at  a n y  
other time, bny, or r e c e i ~ e  from any slave, vitliout a written 
permission for that pilrpose, froin the person then having the 
management of such slave, specifying tlie articles to be sold," 
'kc. If, therefore, a slave curries wit11 hiin n l o n e ~  to pay for 
the article, he innst have a ~vrit ten permission, specifj.ing the 
amount of money to be laid ont ; for tlie payment of the money 
is trading within the act, and forbidden by it. W e  are satis- 
fied that this transaction was in  violation of the law of the 
country and its settled policy. I t  infringes upon the riglits of 
the master ; leads directly to the destruction of the ~ a l n e  of 
his property ; and encourages that spirit of personal freedom 
in our slaves ~vhich is pregnant with so many fearful results. 

This case has been compared to a bond given by  an infant, 
to wllich an adult is the surety. This is inoperative as to the 
infant, but binding on the other. Also, a bond given by a 
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feme covert is void as to her, but good as to the surety. Neither 
of these instances control our case. The bond of an infant is 
not void, but only voidable. The incapacity of a feme covert 
springs from the social connection in which she stands to her 
husband. But even a feme covert may make a valid con- 
tract, binding in Eqnity, upon such property as she may have 
independently of her husband. These contracts are not un- 
lawful or contrary to the policy of the State. Contracts made 
with a foreign enemy, or for smuggling, are more in point. 
The case of f i ~ g m m  v. Ingram, decided at this term, (ante 188,) 
sustains this opinion. 

Believing, as we do, that the whole transaction was illegal 
and in violation of the settled policy of the country, we are 
of opinion that the Court erred in giving judgment for the 
plaintiff. 

The judgment, according to the agreement of the parties, 
is set aside, and a judgment of nonsuit awarded. 

PER CURIAM. Judgment reversed. 

TIIOXAS LOWE, EX'R. vs. JESSE SOWELL et al. 

Where a bond has been standing for ten years, and the presumption of pay- 
ment froiii the lapse of t m e  is relied on, contradictory and false statements 
made by the defciidant a, to the time, place and manner of clischalging the 
bond, are n0.c suffic~cnt to rrpel rhc presumpt~on. 

A c r ~ o s  of DEBT, tried before SACNDER~, Judge, at a Special 
Term of Moore Superior Court, Kovemher, 1856. 

This case was before this Court at its December Term, 1855, 
(reported 3 Jones' Rep. 67). The plaintiff offered evidence as 
to a credit, in 1841, of twenty dollars endorsed upon the bond 
sued on, which was dated in 1839, for the purpose of rebut- 
ting the presumption of payment, which was in the hand- 
writing of a person now deceased, bnt there was no eridence 
of its being vi th the knowledge and sanction of the defendants. 
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Joel Sullivafi was then examined as a witness. H e  stated 
that he was indebted to the defendant Jesse Sowell, and re- 
ceived the bond in suit, which is for $276, from the testator 
of plaintiff, with authority to arrange and settle it, he being 
~ u r e t y  on it, and i t  was agreed by Sowell and the testator, 
that the bond should be credited with whatever he (Snlliva~i) 
owed him (Jesse Sowell,) and he was'to account with the tes- 
tator for that amount; that a calculation was made by one 
Daniel, now dead, and by A. F. Sowell, a son of the defendant 
Jesse, and they reported, as due to defendant, $308,93, up to 
19th of September, 1845, which was less than the principal 
and interest of the bond held on him by the testator. Jesse 
Sowell was dissatisfied with the calculation, and objected 
to the credits being put on the bond, but afterwards g a m  
up the papers on Sullivan. Witness afterwards saw Jesse 
Sowell, who was still dissatisfied, and witness offered to give 
him back the papers if he could point out any error in the 
calculation ; this he declined, bu t  still said there was an error, 
and that the amount due was enough to pay the debt to 
Hoover's estate. 

The defendant E. Q. Sowell, offered in evidence a bond for 
$65, dated 10th of August, 1843, given by him, with his bro- 
ther as surety, payable to plaintiff's testator, and stated that 
this bond was given for his part of the pork, which was the 
consideration of the bond for $276,93, and at  that time the 
testator declared that that satisfied his bond. With this un- 
derstanding, A. I?. Sowell became surety to this bond of 
$65, and there was evidence going to show that this latter 
bond had been paid oEby the defendant E. Q. Sowell. 

The plaintiff then offered evidence tending to show that 
this bond of $65 was given for another and a different bond 
than the one sued on. 

The defendants relied upon the presumption of payment 
arising from the lapse of time. They also contended, that 
they had shown an actual payment of the bond sued on. 

The Conrt instructed the jury as follows: "That as the 
credit of $20 had been entered without the defendants' an- 
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thority, this credit could not operate as an answer to the pre- 
sumption of payment; but if the jury should be satisfied that 
the seftlemenbwas made with the knowledge of Jesse Sowel13 
he then acknowledged that the bond of $276,93, was due. 
Claiming a greater credit than the $308,93, as reported from 
the calculation made, and insisting that the whole debt was 
paid, mould be such an acknowledgment as to repel the prc- 
sumption of payment.') Defendants excepted. 

The counsel for the defendants asked his I%onor to instruct 
the jury, that this acliriow1edgnient of Jesse Somell, if such i t  
was, being made after the expiration of ten Sears, could not 
operate to answer the presuniption so far as the other defend- 
ant, E. &. Sowell, was concerned. 

Tlle Court refused so to instrnct, but told the jnry that, 
'.if the defendant, E. Q. Sowell, iasisted that the bond of $66. 
dated Angust, 1843, was giren as his proportion of the bond 
of $276,93, i t  mould be such an aclinowledgment, on his 
part, as to repel the presumption of payment, whether the 
jury shonld allow the credits for the amount of that bond or 
not." Defendants excepted. 

Verdict and judgment for the plaintiff. Appeal by de- 
fendants. 

No couilsel appeared for the plaintiff in this Court. 
IfiZZy and IIaughton, for the defendants. 

P ~ a n s u x ,  J. We do not CODCLU with his Honor in the 
view taken of the cjuestim~ presented by this case. If, after 
a note has been standing over for more than ten years, the 
obligor says, I paid the note in full at a particular time and 
place," and at the trial relies on the presumption of payment 
raised by the statute, the fact, that he is not, able to prove 
that he did pay the note i a  full at the particular time and 
place, or even proof that he did not then and there pay it, is 
not sufficient to repel the presumption. The inference or im- 
plication to be drawn from these facts, would not have been 
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such an acknowledgnlent of a debt as would repel the bar of 
the statute of limitations, even at  the time when the courts 
leaned against that plea, and held almost any admission or 
promise sufficient to have that effect. I t  cannot be allowed 
to have the effect of rebutting the presumption of payment, 
without introducing all the evils (and perhaps more) which 
grew out of the old notion in regard to the statute of liinita- 
tions. I t  would be better to repeal the statute at  once. 

So, if the defendant says, " I satisfied the note long ago in 
a settlement made with a particular individual, and surren- 
dered up notes to the full amount, although there was a mis- 
take, and the credit in full was not entered," the fact, that he 
is not able to show the mistake, or if the plaintiff proves that, 
in truth, there was no mistake, and that the notes surrendered 
did not reach to the full amount of the note and interest then 
due, but only to the amount of the credit which mas entered, 
is not sufficient to rebut the presumption. 

So, if the defendant says, " I satisfied the note by giving an- 
other note, with A. B. as surety, which latter note, I hare 
also paid off," proof that the last note was not given in satis- 
faction of the note sued on, but in satisfaction of another and 
a different note, is not suilicient to rebnt the presuinption ; 
such proof only shows that the defendant had not paid at the 
time and place, or in the manner alleged, but n,on constat that 
he did not pay at some other time or place or in some other 
manner, and the law 1-aises a presnmption to this egect, to cle- 
feat '< stale debts." Fenire de novo. 

PER CURTAX. Judgment reversed. 

JOSEPH S. DEY vs. JESSE B. LEE. 

Wlere an order made by a County Court directed to a public agent,, com- 
manding him to pay a contractor for work done, is revoked by a subse- 
quent Court, such agent is discharged from a promise to pay such order 
made before the revocation. 
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ACTION of ASSUMPSIT, tried before BAILEY, J., at the Fall 
Term, 1856, of Currituck Superior Court. 

The p l a in t8  declared for the nolipaynient of a certain coun- 
ty order in f 'a~or of one Gilinan, and which, on certain con- 
ditions, i t  was alleged he had promised to pay. I t  appeared 
that Gilnian had contracted with commissioners appointed by  
the Court to do certain work in the office of the public regis- 
ter, in transcribing a book, kc.,  which x-as represented to the 
Court as having been done according to tlie contract; where- 
upon the Court niade an order for his payment. The order 
in question was as follows : 

"Cnrritnek Coantx, Kol-ember Tenn, 1854. 
Ordered that John Gilman, pul-rlic register, be allowed 

the sum of one hundred and fifty dollars for transcribing 
one book and re-inclexing sereral others. 

Attest. J . ~ ~ . & ~ s T E R , ~ . ~ . @ . "  
XThich mas endorsed, ' .Pay the within to J. S. Dey, for 

value received. Sigrlec!. J. GILXAN." 
This order was presentecl to the defendant, who was tlie 

connty trustee, before it  was endorsed. I Ie  promised the 
plaintiff if he would procure the cndorwiieat of the said Gil- 
man, lie ~~-0111il pay Iiiin the anloant. ITe did so, and again pre- 
sentecl i t  to the defendant, who refused to pay, alleging that 
Gilinan o ~ r e d  him sixteen dolla~s, and if tlie plaintiff woulcl 
not cleclnct illat amonnt he would hold the money until he 
could make it out of the same. 

After the endorsement, as above stated, was niade, and after 
the defendmt's refusal, as above stated, but before the bring- 
ing of this snit, the County Cowt of Curritnck passed an or- 
der instructing tllc defendant not to pny the order above re- 
cited. 

The defendant contended that he was not liable for this 
debt in his individual capacity ; and that, the order being re- 
versed, he was discharged from his proniise to pay ; and fur- 
ther, that there was no consideration for the promise. He 
also contended that the promise not being in writing the de- 
fendant was protected by the statute of frauds. 
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The Court intimating an opinion that the plaintiff was not 
entitled to recover, in submission thereto he took a nonsuit 
and appealed. 

Jordan, for plaintiff. 
Smith, for defendant. 
XASEI, C. J. This case is governed by those of Dameron 

v. hawin, 8 Ire. Eep. 421 ; Tucker v. Yhe Jhstices of I~aecleZZ, 13 
Ire. R. 434. The first was an action on a bond execnted by the de- 
fendants, mlio mere commissioners, appointed by the County 
Court of Cleaveland, to make a contract for the bnilding of a 
court-honse. There was a dispute as to the sufficie~lcy of the 
work, and the contractor brought the action. The Conrt de- 
cide that the action could not be sustained, because the de- 
fendants were pnblic agents, and not bound individuallg.. 
They had not so contracted. The case of Tucker is directly 
in point. Undcr a contract with commissicmers, duly appoint- 
ed, the plaintiff' had built a bridge for the county, and the 
Connty Conrt had made an order for payment by the defend- 
ant, who mas the county trustee. This order was presented, 
but not paid for want of funds; though the defendant had 
proluised to pay when funds came into his hands. A t  a sub- 
sequent Court that order was repealed. In their argument, 
the defendant's counsel took the position, that the action ought 
to have been against the trustee. Tlie Conrt say no action 
lay against the trustee on his promise to pay when funds 
can~e  into his hands, because he woni'd hold the money as a 
public officer, and while in his hands i t  was subject to the 
control of the County Court, without whose authority he could 
not pay it to any one. 

I n  our case, after the second order of the Court reversing 
the first, under which the promise was made by the defend- 
ant, and upon wliich the action is brought, the defendant had 
no power to pay the demand of the plaintiff. I-Ie mas not 
personally liable, for he was a public officer, and as such the 
promise was made. There is no error. 

PER CURIAM. Judgment affirmed. 



Symons v .  Northern. 

J. V. & T. SYJIONS vs. T. 1%. SORTHEEX. 

After a defendant has appeared and pleadrd in chief to an attachment, it  is 
too late to object to errors in the form of the attaclment. 

MOTION to dismiss an ATTACFIXEW, h a r d  before h x s o s ,  J., 
at the Fall Term, 1856, of Davidson Superior Court. 

r 1  I h e  attachment, which issued in this case, is as ibllows: 

" State of Xorth Carolina, To the sheriff or any other 
Daviclson County. li~rvfi~l oRicar : 

Whereas, James V. and T. Symons & Co. have complained 
on oath before me, Jolm P. Mabq-, one of the justices of the 
peace for the said county, that T. 11. Nort2iern is justly in- 
debted to t lmn to the ainount of five liundred dollars, and 
oath having been also made, that the said T. 8. Eorthern hat11 
removed, or is about to reniove himself out of the county, or 
so abbconds or coliceals himself, that the ordinary process of 
law cannot be served on h i r n  and the said J. V. & T. Sym- 
oils and Co., haying given bond and security according to the 
directions of the Act of the General Assembly in such case 
made and prorided : 

a W e  therefore command yon, tliat you attach the estate of 
the said T. H. Northem, if to be found in your county, or so 
much thereof, repleviable on security, as shall he of value suf- 
5cient to satisfy the said debt and codts according to the com- 
plaint; and snch estate so attached in your hands to secure, 
or so to provide that the same may be liable to further pro- 
ceedings thereupon to be had at  the court-house in Lexing- 
ton, on the second Monday in February, so as to compel the 
sajd T. H. Sortliern to appear and answer to the above com- 
plaint, when and where yon shall make known how you 
have executed this attachment. Giren under my hand and 
seal. J. P. &BRY, J. P." 

The attacllrnent vas  issued on the 10th of December, 1855, 
and rctnnled to February Ter111. following, of Davidson 
C'onnty Court. levied on ~nr ions  personal chattels belonging 
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to the defenclant. TJThereupon an order of pblication was 
n~ade,  and the cause continued. A t  Xay Term of the Court, 
tlie defendant replevied the property, al:cl appeared by his 
attorneys in the cause, who pleaclccl " generai issue," '<pay- 
ment and set uff,"' " fltatiite of limitations," and the cause mas 
continned. At August Term of the Conrt, a motion was made 
to dismiss the attachment, bccanse there was no date to it, 
and because it was not nlncle ret~rnable nt " a Court to bc 
held for tllc conn'i-y of Dn~iclson," kc.,  hnt o d p  at the court- 
lionse. The Count-.Court, refased to rli~iuiss, and the defend- 
ant appealed to the Superior Conrt on theinferlocntoq- motion, 
and his IJonor, on consideration of the motion, being of opiu 
ion that, by coming ii;l a ~ l d  p1eadi:lg in chief, he accepted the 
plaintiffs' declaration, and illat it v a s  too latc nllen the mo- 
tion was niade, to take aclvanfage of t h  clcfcct in the process 
tlcsignnted, albo refused to di=mi-e, and ordercd a p~oceclendo 
to the County Court, fro111 ~rliieli jnclgment the clcfcnclant ap- 
pealed to the Snpreinc Conrt. 

GATTLE. J. W e  agree with hi4 llollor that, after the dc- 
fenclant had appeared and plexdecl, it TTas too late for Him to 
djject to the validity of the attachment, on account of the 
errors specified, which Ti7f?re, t1ia"Lt had no date and was clc- 
fective in omitting to say " at a Court to bc held for tllc coun- 
ty of Davidson, at the court-house in Lexington, on the 2nd 
Monday in February szczt." 

A defendant mag con~e into Court without process, and 
confess a jndgment, (Ei ld(y  v. Ltcr, 4 Del-. and Eat. Rep. 
169,) and we cannot perceive any reason xhy he may not 
come in, in the salnc Tmy, ancl accept the plaintiffs' declaration 
and plead to it. If this he so, 11-hy may he not appear and 
1)leacl upon defective process ? The main ohject of the lead- 
ing ~NQCCFS is to hying the dcfenclant into Court, and if he 
do not C ~ I O ~ S C  to 131jcct i 7 z  l;iiiii;zi, to the inanner in which 





tried before P x ~ s o s ,  Judge, at  a Special Term, Jannary, 
1856, of Bladen Buperior Conrt. 

Tlie petitioners filed their petition, e x p v t r ,  in the Court of 
Pleas and Quarter Sessions for Eladen connty, haring previ- 
orrsly given twentr  c la~s '  notice of their intention to do SO, to 
a11 persons over svhose land the road was to pass. Notice of 
the filing thereof being postecl at the court-house door, accord- 
ing to lam, until the next Court, it was then ordered that the 
road should be laid oat, k c .  A jury ~t-as  accordingly snm- 
moned, who laid out  tlie road and made their report to the 
next Conrt, when the defendants came in, and, bg  leare  of' the 
Court, made the~liselves parties. The ~ e p o r t  of the jury was 
confirmed, and from that jndgment tlle defendants played an  
appeal, ~ ~ l i i c h  was rullo~~;-ec!. In the Superior Court, the peti- 
tioners rnoved to dismiss the appeal, became the defendants 
had no right to appeal froin the' judgment of the County Court 
a t  that time, but should hare  made tllemselves parties, and 
appealed when the laying out of'the road was orderecl. Tlie 
Court being of 3 cliEerent opinion, the case t m a  heard 11pon 
its merits de qaoco, and judgment x a s  given, upon considera- 
tion of the  hole matter, that the petition be dismissed with 
costs. From wi~ich jnclgment tlie petitioners appealed. 

R G. Il(iywoocl, for plaintifis. 
S o  counsel appeared for the defenclants in this Court. 

RATTLF, J. The principle established in  the cases to wliich 
we are referred by  the counsel for the plaintif-fs, is just and 
proper, and by i t  we must be gorerned in  the decision of the 
present. That principle is, tliat  lien, upon a petition to the 
County Conrt that a certain thing be done, wllicli i t  is com- 
petent for tliat Court to order, tlle Court makes tlie order that 
i t  shall be done. a party dissatisfied may appeal from it ; but 
if he neglect to do so, and afterwalds object to the regularity 
or suficiency of the proceedings under it, and they are con- 
firmed, his appeal then, will carry up the question upon the 
poceedings o n l ~ ,  autl iiot the original order. This was 
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cleariy stated by the Court. as the general rule, in Raruey v. 
Si,zit/z, 1 Dev. and Bat. Rep. 186, tllough for reasons peculiar 
to that case, which was a petition for the re-probate of the 
testament of a married viomuii, it was decided to be an excep- 
tiun. The principle was again recognised in the ,State to the 
use of Dula \-. Lclws,  7 Ire. I b p .  37.5, having been previously 
applied to the case of a petition fbr dower, in Xtiner v. Cuw- 
t im?/~e, 4 Dev. ancl Bat. Rep. 501. 

X o  decision has, as xet, been made upon the point in the 
case of a petition to the County Court for laying off a pub- 
lic mad;  but the reasons, upon which the rule is founded, 
apply with as much force to such a case as to any other. 
MThen the County Court makes the order that a road shall be 
laid out betn-een the t e m z i n i  therein mentioned, according to 
the prayer of the petition, it is a " jndgment, sentence, or de. 
Cree of the Conrt," from which any person dissatisfied, may 
pray an appeal to the Superior Court:  1 Rev. Stat., ch. 4, 
sec. 2, clause 5 ; Rev. Code, ch. 4, sec. 2. " I t  is (say the 
Court in B a , w y  v. Smith) a sentence, materially affecting the 
subject-matter in contestation; in for~n, final on the &at de- 
cided ; and which the dissatisfied party ought to have an op- 
portunity of reviewing in the appellate tribunal, before it may 
lead to further miscliief: Where the dissatisfied party neglects 
to appeal from such a sentence, it is not regularly re-exanzin- 
able in the superior tribunal. All o1)jections thereto which 
may be waived by not being brought forward in apt time, 
are waived, and the cause proceeds in the appellate Court, as 
i t  ought to have proceeded in the Court below, subsequently 
to that sentence." 

In the present case, the order passed ~ i t h o u t  objection; 
but after all the trouble and expense attendant upon the sum- 
moning of a jury and having the road laid out, the defend- 
ants came forward, had themselves made parties defendant 
to the cause, and then, for the first time, objected to the or- 
der, and moved to have it set aside. We hold that they were 
then too late for any ol>jection, excel~t one to the report of the 
jury, and that their appeal to the Superior Court did not dis- 
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turb the order for laying out the road, but only took up their 
exceptions to such report. See Stiner v. Cawtl~orne; 4 Dev. 
and Bat. Rep. at p. 505. 

The judgment of the Superior Court dismissing the petition 
was therefore erroneous, and must be reversed ; and this will 
be certified to the said Superior Court, to the end, if there is 
no sufficient exception to the report of the jnry, it may be 
confirmed ; and if it be set aside as erroneous or insuEcient, 
ayrocedenclo may issue to the County Court, in order that 
another jury may be sm~imoned to lay out the road accortl- 
ing to law. 

PER CURIAN, Judgment reversed. 

M E M O R A N D U M .  

*,* WILLIAX A. JESKISS, Esquire, of Warrenton, was clcctcd Attorney 
General, from and a h r  the end of the session of the last Legislature. 

MR. BATCIIPLOR, who had becn appointed by the Executire, to the office 
of Attorney General, until the end of the Legislature, resigned the same at an 
early day of the session ; whereupon, WILLIAM H. BAILEY, Esq., of Hillsbo- 
rough, was elected ad ivterim, asd attended to the State causes during this 
term. 
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SOLOMON NIZELL, JR., V.  JOSEPH H. BURSETT. 

Ilnilcx the statute of frauds a contract, in writing to sell land, signed by tlie 
vendor, is good against him, altl?ougli the correlative obligation of the buyer 
lo  pa7 the price, is not in writing, nncl cannot bc enforced against hiin. 

'iVi~raie T!IO owner of timber trees, living in twenty-tmo milcs of the vendee, 
offwcd, in ivriting, to sell si-liil trees, proviclecl thz other would comply with 
cc~ tn in  terms, which mere not co~lipliecl ~~r i t l i  for tn-cnly clays, at  the end of 
tvllich time, perhm~ance of the precedent terms v a s  offered and rehseci 
by the seller. ~ l i o  also refuaccl to perfect the contiact; H e l d ,  upon t1:c 
pround, that the delay Tras unreasonable, that the plaintiif mas not entitled 
ro recover upon the ~vritten oRer or agreement. A right depending upon 
3 condition precedent, does not accrue unless the condition bc performed. 
tilri~ougll tile pel.ijrir~auce becomes impossible by the act of God. 

ACTIOX of ASSG~IPSIT, tried before his IIonor, Judge ELLIS, 
at the  Spring Term, 1857, of Washington Superior Court. 

Tile defhndant was tlie owner of a tract of land on the 
I:onnoke river, called the Tall ing tract, on which there were 
graving a large number of white-oak trees, suitable for mak- 
ing staves. It appeared that the plaintiff and defendant be- 

1 
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ing in treaty relative to the sale and purchase of these trees, 
the former, about 1st of February, 1853, went to examine them. 
and thence went to see the defendant, who lived at William- 
ston, Xartin county. What then took place between the parties 
did not appear, except as may be gathered from tlie evidence 
thereafter arising. On the 14th of February, 1853, the de- 
fendant wrote to L. S. Webb, cashier of the Windsor Bank, 
who lived in tlie town of Windsor, about seven miles from 
the residence of the plaintiff, a letter, of which the following 
is a copy : 

" W ILLI_mrsTom, Feb'ry 14tl1, 1853." 
'.Sir :-I sold Solo~non Nizell, Jr., some oak timber., 

amount $800. I was to take such names to the notes enclos- 
ed as you vould vrite me were good for the amonnt. Ialso, 
send a letter over to Solomon Xizell, Jr., please give it to him 
(to-da~) if he is in town." 

I n  the letter to Yr. Vebb,  was enclosed the following let- 
ter of the same superscription and date, directed to the 
plaintiff: 

Sir :-I receired your letter of the 10th inst., and monld 
say in reply, yon can have my oak timber on the tract of land, 
known as the Walling tract, on Roanoke river, as per agree- 
ment x-hen yon were here, for $800, in two notes, 1 2  and l b  
mouths from date, vi th interest from date, with snch security 
as L. S. Webb says is suflicient for the amount. I am unable 
to get eyer, but you may consider i t  a trade, yon complying 
with the above. You can get your notes fixed as abore stated ; 
show them ta I;. 8. Webb, and get a letter from him, to me. 
stating that the security is sufficient, and all vill  be right; 
then I will gire you a right to the timber as per agreement." 
Signed by defendant. 

"P. S. I have enclosed the two notes to L. S. Webb for 
you to fill up." J. 11. 3. 

'( I will be at home Saturday next, or any day this meek, 
or you can write to me what day yon %rill come, and I wili 
be here. Signed, J. H. B." 

The letter addressed to the plaintiff, ivith two blank notes, 
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were, in a day or two, delivered to the plaintiff, who remark- 
ed, that he and defendant had made tlie trade as stated in the 
two letters. 111 said further, on the occasion, that he would 
have the notes signed, and return with them a letter from 
Mr. Webb as requested, or go over and deliver the notes 
to defendant. 

On the 19th of February, in the same gear, one Wynn 
called on the defendant and offered him one tho~zsand dollars 
for the timber in question. 

On 22nd of the same month, (Feb'ry) the defendant wrote 
to Mr. Webb as follows : 

" WILLIAMSTON, 22d of February, 1853." 
" Sir :-I enclosed two notes to Mr. 14fizell to sign, and di- 

rected him to let me hear from him. Not hearing from him, 
or seeing him, I promised it to another man, presuming from 
his conduct, that he has abandoned the trade. The other 
lnan has been waiting for some time, and has been urging me 
to say what I will clo with him. I put him oRfor some time, 
until Mizell could come or write, and he has not not done 
either." Signed by the defendant. 

This letter was received the day i t  was written. About 
twelve days after i t  was received, the plaintiff called on Mr. 
Vebb,  with the notes signed, and the latter gave him a letter 
to the defendant, stating that the notes were good beyond 
doubt. A t  the same time, Mr. Webb communicated to plain- 
tiff the contents of the defendant's letter of the 22nd of Feb- 
ruary, not haring had an opportunity of doing so sooner. 
The plaintiff, ttherenpon, stated as his reason for not returning 
sooner with the notes, that his wife had been very sick, and 
that there was, and had been, a freshet in the Roanoke river, 
which prevented him from gettiug over to \Villiarnston. The 
plaintiff thence proceeded to visit tlie defendant at  his resi- 
dence, going a circuitous way to avoid the diffictllties of the 
flood in the river. B e  lived in Bertie county, about twentg- 
two miles, by the usual route, from the defendant, the latter 
took the letter containing the notes, and having read them, 
returned the notes to the plaintiff, and put tlle letter in his 
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pocket, re f~~s ing  to make a title to the trees. K O  reason was 
given by him, at  the time, for refusing to complete the f w l e ,  
but as soon as the plaiatiff left him, he pnt his refusal, upon 
the ground, that the notes were not good. 

Mr. Webb testified that thc notes were abundantly good. 
Shortly after this interview and tender, the defendant con- 
veyed the timber trees to Wynn. 

Defenclnnt resisted the plaintift"~ recorer?, 
1st. Upon the gronnd, that the evidence showed only a 

proposition on the part of the clefenclant to sell, but no accept- 
ance of the terms previously to the sale to Wynn. 

gad. The defendant had the right, at any time, to with- 
draw his proposition before its acceptance by the plaintiff, 
sand in his second letter to Mr. Webb, liacl done so. 

3rd. The plaintiff dicl not tender the notes in a reasonable 
time. 

4th. The contract was not written so as to comply with the 
statute of frauds. 

The Court, by agreement, reserved the foregoing points. 
The jury found a verdict in faror of the plaintiff for $200 

with interest from the sale to Wynn, it being admitted that 
such was the proper amount of damages, if plaintiff was enti- 
tled to recover at  all. 

Afterwards the Court decided the questions reserved in fa- 
vor of the plaintiff, and gave judgment on the verdict, from 
x-hich defendant appealed to this Court. 

Wi&on, J?., for plaintiff. 
Ileath, fer defendant. 

F ~ a ~ s o s ,  J. I t  was properly conceded that a contract to 
sell " growing trees" is withi.11 the statute of frands, being a 
contract to sell " land or some interest in, or concerning the 
same." 

W e  are of opinion with his Honor, that to make a contract 
to sell growing trees binding on the vendor, it is sufficient 
that the contract be signed by him, and it is not necessary 
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that it sllould also be signed by the vendee. The statute pro- 
rides that the contract shall be  signed by  the " party to be 
charged therewith." This anm7ers the purpose, which is to ex- 
clude perj~zry in  an action to enforce the contract. I n  refer- 
ence to the other party the statute is silent, and there is con- 
sequently nothing to jnstify the construction, that he is also 
required to sign. If tlie purchaser of land p a p  the price in 
cash, taking a bond for title, there is no reason why he should 
p t  his signature to the contract. So, if he gives a note for 
the price, that is sufficient, although the note make s 110 refer 
ence to the contract. So, if the rendor binds himself in m i -  
ting, and is content to take the verbal promise of the pur- 
c l m e r  to pay the price, i t  is his own fanlt, and he must 
blame hi~nself for the folly of getting into a situation where 
h e  is boulid, but the other party cannot be cllarged if lie 
cllooses to insist upon the statute. Conmion justice, and the 
general p1.inciple3 of law, require that there shall be a mutn- 
ality in contracts ; that is, if one party is bound the other 
onght to be. Bnt  there may be exceptions. Althongli i t  i;, 
a maxini that a contract is nerer  binding unless there he  a 
consideration, yet, tilere is a distinction between a consicierx- 
 ion and the mntns1it~- of contracts in  reference to the obliga- 
tion tllereof, and the fact that by some 0 t h  principle of law, 
,>r the pro&iol is  of n statute, one party has i t  in his power to 
avoid the oliigntion, altllongh it suggests a very forcible rca- 
son for not e~itering into a one sicled contract, does not necei- 
-ilrily I ~ I - e  the &ect of ~nnlting cncll contract roid as to boil1 
~ n r t i e s .  One  agrees to deliver, at a future dax, a certain arti- 
pie to an infant, in consideration of his promise to pay the 
price, the contract is not roid, althongh the infant nlay avo'd 
ihe obligation on his part, if he cllonses to protect himself on  
the gronnd of infancy. So, if one agrees in writing to con- 
vey land in consicleration of a verbal promise of the &he! 
;?arty to pay tlie price, the contract is bincling on tlie vendor., 
althongli the renclee map avoid the obligation on his part it' 
he  chooses to protect hiinself nnclcr tile p~ovisiolis of the 
ctatnte. It is not considered, in either case, that the contract 
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1 -  9 ~ ~ 1 1 ~ 2  p c t w i ~  and void for the want of consideration. 
This is the result of the English deciaiona in reference to the 
,*tatute of fraucls, and althongh onr statute is not preci-el- in  
the Lame ~ ~ o r d q ,  ~ e t  rile snhstance is the same, the pulpobe is 
the same, and the dln'elence in the wording is not such as to 
aj:iatify n differelice in tile coastrnction ; Lliyt7~0111-y T. Ui yoizt. 
L: Cing. S. C. 744, (29 Eug. Corn. L. Ikp. 469); 1171li2 v. 
1; /inn t, 3 Taunt. Rq. 170. 

X7e 31-3 agree ~ ~ i t l i  liib Ilnnor, that tlie letter of the defend- 
x i t  to the plaintiE, dated Februarj- 14tl1, 1853, is a snficieut 
writing, or ~iiemoraxid~-ini of tlic contract, to binel the clefencl- 
31it and snbject him to an action for a breach. y r o ~  ided 
rliere be no 0 t h  difficn1t:- in tile n-ay of the plaintiff Thc. 
>v:iting being recluirecl 0111- as c~*ldtnrtq of the contract xnci 
liut to constitute it. Tliis is well cettlecl, both in Law ant! 
Equity ; &i&o~b I-. Low, 1 Eiilg. 9 ; &it( I I I / U L  T. J3hiI7Qh. 
1.5 K n q t  172; L / i ~ / t h n f ~ , l ~ ,  v. Bly roz f ,  supra;  3 Xtk. 303, 1 
3reru. 110. Acco~ding  to the view we take of the caze, it is 
:lot iieceqsary to decide n-llc:l~er the letter oI' the 14th of I'ell- 
;nary, a b o ~  e referred to, is only a piopositim to sell, or con- 
:nin- in itself the contract, or is evitlence of a contract prer i .  
i,114g made ; for, ill either i iew, the plaintiff was reqnirecl tu 
execute the tn o liotes with approred security, and the only 
question is, vhetlier lie elid esecnte and tender them to the 
Gei'endant in time to pelfeet hi, right of action. 

If the plaintiff'l~ad tenclerecl the notes on the Snturdaj-refewed 
ti,. or m y  cln~- during that   reek, i t  is clear that the c1efel:darit 
~ . o n l i l  Iiai ebeen bound. There is .trong yrouncl to support the 
iio>ition, that a c c o r d i i ~ ~  to tlie ploper constrnctiou of the let- 
tc:., tlie p1aintiE  as reqnirecl to deliver the two notes during 
tl ic-  ~ctz?;,  or at  all crents, to 201 I:? during tlie week, and fix 
011 a c1a~-the 1xwposc being not to let tlie matter stand open 
niiil !cn~-e him u ~ ~ b n a l ~ c l  longer tlmn that -rye&. I t  ~ o u l i l  beem 
:lie clefendant wrote tliiq letter reciting the agreement or pur- 
 me to bind I i i m d '  in x-ritiug. ~ r i t h  the e.ipectatioa that the 
plniiltifT' ~ m s  also to bind lliniself dmsing that week. Cut wr  
l'ut onr &r:iaion on x bloader gronn~l,  The plaintiff x i s  cer- 
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tainly required to deliver the notes within a reasonable time, 
and r e  think a delay of twenty days was, nnder the circmn- 
stances, unreasonable, arid consequently the plaintiff did not, 
by his tender of the notes, acquire a right of action. 

What is a reasonable time must, in all cases, depend upon 
the circumstances. The nature of the transaction mag make 
a delay nilreasonable, which, in a transaction of a different 
kind, would not be so. According to the law-merchant, no- 
tice of the dishonor of a bill must be by the return mail, for 
b b  proinptness is tlie life of trade." So, if one offers to take 
one hunclred dollars for his horse, the proposition must be ac- 
cepted at the t i m e ;  for nothing else ay>pearing, his object is 
to sell at that time. So, the queetion may depend npon the 
coixlition of tlie parties. If one is bound, and the other isfoot- 
loose, tlie time must be short, for it would be unreasonable to 
keep the parties in so unequal a conditioll for a long time. 
This is our case. The defenclant was bonnd in writing, the 
plaintiff was foot-loose. If a storm had destroyed the trees, 
he was not bonncl to complete the trade, even after his con- 
versation with TJTebb, and it T ~ S  rrnreasonable to delay twen- 
t r  days, anci then seek to get tllc advantage of an apprecia- 
tion i11 the value of the timber, or of the fact? that it was 
worth more by some $200, at the time of the contract, than 
the owner supposed. 

This delay was the more unreasonable, because the defend- 
ant earnestly insisted that the business should be closed on 
the nest Saturday, or some day during that week, which 
onght to ha& quickened the plaintiff's diligence. 

The suggestion that the delay was occasioned by the sicli- 
ness of the plaintiff's wife, and tlie freshet in the river, will 
not avail. Assuming that s l ~ e  was sick, i t  does not appear 
how that made it irqousible for him to procure the notes. 
As to the river being up, that did not prevent the defendant's 
letter of the 2 2 4  from reaching its destination, and tlie plaintiff 
could have crossed in the same way. Nor did i t  prevent him 
from crossing to make the tender. It  is true, lie r e n t  around- 
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about way, bnt his being able to do so, repels the idea of an 
impossibility. 

But in the second place, it is familiar learning that a right, 
depending upon a condition precedent, does not accrue unless 
the condition be performed, altl!ough perfornlailce becomes 
impossible by tlie act of God. There is a diversity between 
a condition snbsequent by which an estate is to be defeated, 
and a condition precedent by which an estate is to be created, 
or a right is to accrue. Co. Litt. " Conditions." 

The defendant agreed to convey the timber to the plaintiff, 
provided he executed the notes in a reasonable time : The 
principle is tlie same as if the condition had been to execute 
the notes in ten days. Performance is necessary to give a 
right of action. 

PER CUIZIAM. There is error. Judgment reversed, and 
a venive de novo. 

COHOON &. AIcIPiTOSH v. ROBERT MORTON, el. al. 

Thcrc is no necessitj~ that an appellant shonld himself sign, or otherwise ex- 
ecute, the appeal l~oncl. 

JVhere a judgmc~it and a ca. sn. upou it mere taken in the name and behalf 
of '!A anll13," a fi1.111, and a ca. sa. boml talien, made payable to the same fi lm 
upon the ciefenclant's deh l t , ,  it TTas he: 7, that no judgment could be ren- 
dercd on such bond in the name of certain incliviciuals claiming to be the 
pwsoi~s~neant  by "A and B;" nor in an7 other manner; for; 'LA and 13:" 
not being a corporation, cannot be recognised in legal proceedings. 

T I I I ~  was a motion for j ndgment on a ca. sa. bond, heard 
before his IIoaor, Judge BAILEY, at a special Term, 1854, of 
Pasqnotaali Superior Court. 

Tilt jndgment upon which the ca. sa. issued, was in fayor 
of Cohoon & McIntosh for sixty dollars, rendered by a jus- 
tice of the peace. The ca. sa. issuing thereon pursued tlie 
judgment, wllich was in the name of Cohoon $ NcIntosh, as 



J U N E  TERM, 1857. 257 

Cohoon v. Morton. 

plaintiffs. The bond given for the defendant's appearance, 
under the ca. sa., was payable to Cohoon & McIntosh, and 
recited the ca. sa. simply as it was, witllout any explanation 
of the name and style of the obligees. A t  the term of the 
county Court, to which the defendant was bound to appear, the 
defendant moved to quash the ca. sa., and dismiss the proceed- 
ings ; which motions were sustained by the Court ; from which 
judgment the plaintiffs appealed, and gave bond for the ap- 
peal, with suficient snreties. The appeal bond was signed 
by the plaintiffs, as " Cohoon & McIntosh." 

In the Superior Court, the defendant moved to dismiss the 
appeal, upon the ground that the signature by the plaintiff's 
was a nullity ; which motion was refused. 

The plaintiffs then were allowed to call the principal obli- 
gor in the ca. sa. bond, who made default ; whereupon the 
plaintiffs moved for judgment, in the names of 1'. A. R. C. 
Cohoon and R. H. McIntosh, which was allowed, and judg- 
ment entered accordingly ; from which the defendant appeal- 
ed to this Court. 

Smith and Xart in ,  for plaintiffs. 
Pool and Jordm,  for defendants. 

BATTLE, J. The motion made by the defendants in the 
Superior Court, to dismiss the appeal, was properly over-ruled. 
f t  was not necessary that the appeal bond should have been 
signed by tlie plaintiffs at  all, and of course i t  did not invali- 
date the bond, as to the other obligors, that they signed as 
" Cohoon ds DPcIntosh." In the case of 7TToollc~1.d V. W O O Z ~ Q ~ ,  
S Ire. Rep. 322, it was held by tlie Court, that w1lel.e the ap- 
pellant in a suit failed to prosecute it with effect, the al~pellee 
might " take a judgment against the principal, upon his liabil- 
ity as a party to the snit, and then another and separate juclg- 
merit against the sureties on the bond ; or he might take a joint 
judgment against the principal and his sureties on tlle 
bond. W e  are unable to perceive any advantage which the 
appellee could have by taking a joint judgment; and we are 
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therefore of opinion that an appeal bond executed by the sur- 
eties only, would be sufficient to sustain the appeal. 

The motion of the plaintiffs for a judgment against the de- 
fenclants, Morton and his sureties, on his appearance bond, 
ought likewise to have been over-rulecl. This bond vas  takerm, 
payable to " Cohoon & XcIntosh," and the motion for jndg- 
ment was made in behalf of P. A. R. C. Cohoon and R. 31. 
UcIntosh, partners in trade, trading under the firm and style 
of Cohoon & JIcIntosh, and the judgment was given accorcl- 
ingly. This \?-as, we think, erroneous. In the care of Smith 
v. Xhnw, 8 Ire Rep. 233, the Court intimate the opinion that 
a declaration upou a sci. fa., reciting a bail bond executed in 
a suit bronght and prosecuted to judgment, by John Smith, 
Joseph P. Smith, and TITilliain G. Smith, trading and acting 
under the name aucl style of John Smith 6- Co., wonld not be 
sustained by proof of a bail bond giren in a suit brought in 
the name of Smith & Co. If this be so, and we think i t  is, 
then the cases of ST-illicrnzs v. Bryan ,  11 Ire. Rep. 613, and 
Ewle v. Dobson, 1 Jones' Eep. 515, are directly in point to 
show that P. A. R. C. Cohooh and R. H. I\IcIntosh, partners 
in trade, and trading under the firm and style of Cohoon &McIn- 
tosli, could not have a judgment upon a bond payable simply to 
'' Collooll cLT ;?llcIntosh." Tilebe persons are not a corporation, 
and are not to be yecognized in Icgal proceedings, unless i t  is 
stated vho  they are, and how they claim to be acting under 
a particular name and style. The judgment is erroneons, and 
must be reversed. 

PER C r m r a ~  Judgment reversed. 

Sf& fo the ztse qf ABSELLA HOELL v. I U R D Y  E. COBB, et. a!. 

Under the 9th scction of 79th chapter of Revised Coclc, a isond giren by one 
at  October Term, 1851, conditioned for his faithful clischarge of the duties 
of an office for one year from the date, can be recovered on, notwitl~stand- 
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ing the office expired at the January Term, 1852, aud the breach was sub- 
sequent to that term. 

m e  cases of State v. Burcham, 11 Ire. Rep. 436, and State v. Lane, 13 Ire. 
Rep. 263, commented on and explained. 

ACTIOX of DEBT on a constable's bond, tried before his Hon- 
or Judge &IANLY, at the Spring Term, 1857, of Nartin Supe- 
rior Court. 

Cobb, the principal defendant, was appointed constable, at  
October Term, 1851. The plaintiff declared for a breach of 
the bond of the year then ensuing. I t  mas in the usual form, 
with the conditions reqnired by lav. 

The relator of tlie plaintiff, in February, 1852, had put into 
the hands of Cobb, tlle constable, claims to be collected, and 
he had negligently failed to collect them. 

The appointment of Cobb was as follows : 
u Ordered by the Court that Hardy 13. Cobb be appointed 

constable in district S o .  4, upon his entering into bond, ac- 
cording to law, with Joseph Waldo, kc., liis secureties." 

The plaintiff then read in dviclence a private Act of As- 
sembly, passed in 1838, chapter 15, page 103, giving tlie 
County Court of Nartin power to elect constables. 

The defendant contended that, by the provisions of the act 
of 1538, the County Court of Martin should appoint consta- 
bles at the.January Term in each and every year, and that 
the appointment at the October Term, 1851, expired at the 
Jannary Term, 1852. 

There was a 1-erclict for the plaintiff, subject to the opinion 
of tlle Conrt upon the question of law, which was reserved by 
consent, with leave to set aside the ~erd ic t ,  if llis IIonor, 
should he be of opinion against the plaintiff. 

Afterwards, upon consicleration, the Court ordered tlie rer- 
diet to be set aside, and gave judgment for the defendant. 

Plaintiff appealed. 

3. 3. Zoow, for plaintiff. 
Ilrinsto?z, JT., for defendant. 
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BATTLE, J. W e  agree with the defendants' counsel in the 
constructio~ which he puts upon the private Act of Assembly 
passed in 1838, (ch. 15,) giving to the County Court of Mar- 
tin the power to elect constables, and we assent to the propo- 
sition that the appointment of the defendant as constable, at  
the October Term, 1851, expired at the following January 
Term, 1852. State v. Burc7~am, 11 Ire. Rep. 436 ; State v. 
L a m ,  13  Ire. Rep. 253. IQe are nevertheless of the opinion 
that, by force of the 9th section of the 79th chapter of the 
Xevised Code, the relator is entitled to recover. This Act was 
passed originally in 1842, and i t  provides that " whenever 
any instrument shall be taken by, or received under the sanc- 
tion of, a court of record, or by any persons acting under, or 
in virtue of, any public authority, purporting to be a bond 
executed to the State for the performance of any duty, be- 
longing to any office or appointment, such instrument, not- 
withstanding any irregularity or invalidity in the conferring of 
the office, or in making of the appointment, or any variance 
in the penalty, or condition of the instrunlent, from the provi- 
bions prescribed by lam, shall he valid, and may be pnt in 
suit in the name of the State, for the benefit of the person in- 
jured by a breach of the condition thereof, in the same man- 
ner as if the office bad been duly conferred, or the appoint- 
ment duly made, and as if the penalty and condition of the 
instrument had conformed to the provisions of law." The 
present case certainly comes within the spirit, if not the very 
letter of the Act. The defendant, Cobb, was appointed a 
constable by the County Court of Martin, which is a court of 
record, at October Telm, 1851, for  one yenr, and, thereupon, 
executed a bond with the usual conditions, wliich recited h i d  

appointment for one yenr, arid the otlier def'enclants became 
his sureties to the said bond. IIis office expired at  the Jan- 
uary Term, 1852, so that the appointment was inralid for the 
residue of the year; yet the act says that the bond shall, not- 
withstanding, be valid, and may be put in suit in the name 
of the State, for the benefit of any person injured by a breach 
of the condition. The relator was injured by the defendant 
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Cobb's taking her claims to collect, as an oEcer, and by Ills 
negligence in failing to collect tlleni within the year for which 
liis appointment purported to lisre been made. IIer ri&t 
to recover seeins to be within the express provisions of the 
law. 

But it is contended that the cases of the State v. B u l d m n ,  
and State v. Lane, above referred to, arc ilecisions directly in 
point against this conclusion. Of the latter of these cases, 
we have only to remark, that the facts upon vhich the rights 
of the parties depended, occurred before the Act was passed. 
and, of course, could not be affected by it. The former oc- 
curred after the Act went into operation, and it is, therefore. 
apparently an authority against us. But it is so in appear- 
ance only ; for, upon an examination of the transcript of re- 
cord as sent up to this Court, we find that it is not so in real- 
ity. I t  will be noticed that, in the report, the facts of the 
cahe are not stated, either by the Reporter, or the Judge who 
delivered the opinion of the Conrt. The transcript shows 
dlat the appointment of Bnrcham as constable ~vas  made at 
tlie Nay Term, 1843, of Cartaret Connty Conrt, in tlie fol1on.- 
ing words : " Ordered that Sheppercl W. Burcham be ap- 
pointed constable for tlie Beaufort district, by his giving ?%l- 
liain S. Ward, Eufas Vard ,  and Benjamin Mace, as securi- 
ties in a bond of $4,000." The condition of the bond given, 
recites that " whereas the above bounden Slleppercl 7V. Cur- 
cham has been appointed a constable in the county af'orezaid; 
now, $c." Kothi~ig is said either in the older of alppoint- 
ment, or in  the bond, about the duration of tlie office. Tlle 
Judge in the Court below decided that the ofice expired in 
the following February, and that no reco~-ery could be had 
upon the bond for claims pnt into tlie prii~cipal defcndant'e 
liands after that time. The judgment was afirnlecl. by this 
Conrt ; but it does not appear tliat the Act of 1 8 4  mas brought 
to the attention of the Court, and it certainly is not noticed 
in the opinion filed. This case, therefore, cannot stand in  the 
Tvay of our putting upon the Act what wc believe to be its 
true constrnction. 
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The principle which we have here enunciated will, lye be- 
lieve, be found to be sanctioned by an able opinion of Chief 
Justice ~ I A R ~ I I ~ ~ L L ,  delivered the case of the 27nitecZ Stutes v. 
Xmzin, and reported in 2 Brockenborough's Rep. 96. I t  
was there held that an official bond given by an agent of 
fortifications, whose c y y o i n t ? m x t  was irregular, but whose 
ofice was established by law, though void as a statutary obli- 
gation, was valid as a contract to perform the duties apper- 
taining to the office of agent of fortifications: and m s  binding 
on his sureties. The judgment of nonsuit must be set aside, 
and a judgment rendered for the plaintiR. 

PER CURIAM. Jadgnieizt reversed. 

ROBERT G. NIBLETT v. JAMES EIERRING. 

Where there is an ent~re  executory contract. and the plnintiii' hni: peiijmcc, 
8 part of it, and ~vithout legal excuse, and against tlie consent of the deiilxl- 
aut, refused t~ perform the rest, he cannot lecover any thing for the p u t  
performed. 

ACTION of ASSUMSIT, tried before his Honor, Judge Esr.~r, 
at the Spring Term, 1857, of Bertie Superior Court. 

The suit was begun by a warrant before a justice of the 
peace, and brought up by appeal. The plaii~tifl declared, in 
several counts, for the services of a boy about fifteen years old : 
whom he had hired to the defendant f'or the Sear 1856, at the 
price of fifty dollars. The proof was that the boy served the dc- 
fendant about seven months, and then left his employment, 
There was eviclence tending to slmv that the boy was taken 
away from the defendant by the plaintiif, againat tlie vil! of 
the former. 

The Court instrncted the jnry, that if the plaintiff took the 
boy avay against the wishes of the defendant, that he was 
not entitled to recover any thing. Plniiitiff excepted. 
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Verdict and judgment for the defendant, and appeal to this 
Court. 

Ileaih, for plain tiff. 
Ttrifzston, h., for defendant. 

XASII, C. J. The charge of his IIonor is in strict confor- 
mity with repeated decisions of this Court, of the Courts of 
England, and of our sister States, where the question has been 
canvassed. The principle is, that where there is an entire ex- 
e c u t o r ~  contract, and the plaintiff has performed a part of it, 
and then wilf~dly refused, without legal excuse, and against 
the defendant's consent, to perform the rest, he @an recover 
nothing, either on the special or general awzmysit. 2nd vol. 
Smith's hacling cases 13, in the note : rpon the principle 
that where tlle contract is special, an action for its breach 
must, in general, be brought on the special contract. While 
i t  is open and unperforn~ed, no action can be sustained for 
work and labor done. Cutiet- v. Pozriell, 6 Term Rep. 320 ; 
Anr~inya v. Chinp, 13 John. Rep. 91. 

The cases in this Court are E e p r n z a n  v. P n ~ k e r ,  10 Ire. 
Eep. 474 ; Wi~tster~cl T. &id, l3usb. Xep. 76, and WL& v. 
Bmwn, 2 Jones' Eep. 403. The last t ~ o  cases in particuhr, 
corer the whole ground. The former xvas brolight by 8 car- 
penter against his employer for work and labor done upon a 
honse at a stipulated price. IIe coninlencecl the work, and, 
when it was half finished, abaridonecl it, vithout the consent 
of the defendant, the employer. The action was upon the 
common count for ~vorli ancl labor done. The decision was, 
that he coulcl not recover. The latter ~ r ~ a s  more an~logons 
to this. The defendants had a contract upon the rail road, 
and hired from the plainti6 for the time they shonlcl be en- 
gaged in the work, several slaves, at  a stipulated price per 
month. Before the \~*orli was finished, the slaves vere taken 
home by the plaintifT, without the consent of the defendant ; 
and the action was brought on the common count to recover 
for the time they had worked. Judgment mas rendered 
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against the plaintiff. I n  our case, the contract is a special 
one for the hire of a Boy, for one year, at an agreed price. 
Uefore the end of the year, the plaintiff took the boy home, 
as was alleged, a-gainst the ~vislles of the defendant. This 
point being controverted, i t  was left to the jury to decide, his 
lionor instructing them, that if the plaintiff did take away 
.jhe bog, he could not recover. To tllis charge there can be 
no legal exception. 

PER CURIAX. Judgment aErmed. 

STATE v. HARRIET, a slave. 

L!iilcr the 34th ch., section 3G, and 107 ch., seca. 31, 32 and 34, of the Ec- 
vised Cock, the Superior Courts have not origiaztl jurisdiction of the offence 
of grand larceny committed by a slave. 

This was an rNurc.rxcrEr\.T for GRAXD LARCENY, tried before 
his lionor; Judge Ymsox, at  the Spring Term, 1847, of Bla- 
den Superior Conrt. 

C'pon motion by tlie defendant's counsel, his Honor gave 
judgment to qnasll the indictment, on the ground that the 
duperior Court has no original jurisdiction of larceny cornmit- 
~ e d  by a slave. From which judgment the solicitor for the 
s tate  appealed. 

Attorney GenemZ, for the State. 
Meyherd, Baker and TFThite, for defendant. 

K ~ s ~ ~ ,  C. J. The prisoner, a slave, stands indicted in the 
Superior Court of' Illaden for grand larceny. On the trial 
Jjelow, the defendant's connsel nioved to quash the indict- 
ment for want of jurisdiction. The prosecution is fonnded on 
the 107th chapter of the Revised Code. The n~otion to quash 
reds upon the construction of that chapter, and of the 26th 
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section of the 34th chapter. By the law, as i t  stood before 
the Act of 1856, (Rev. Code,) a single magistrate had exclu- 
sive jurisdiction of all misdemeanors, or offences conwitted 
by slaves, which are not declared by law to be capital, and 
which, in the opinion of the justice, before whoin such offend- 
ing slave may be carried, shall appear of such a trivial char- 
acter as not to deserve greater punishment than a single mag- 
istrate can inflict. Tlle County Courts were in~es ted  with 
original and exclusive jurisdiction over all offences commit- 
ted by a slave of a higher degree than such as are cognizable 
before a single magistrate, except in cases where the punish- 
ment may extend to life, and also felonies within the benefit 
of clergy. To the Superior Courts was given oiiginal and 
exclusive jurisdiction over all offences committed by a slave, 
the punishment whereof might extend to life, and clergi- 
able felonies ; Rev. Stat., ch. 111, see. 41, 42, 43. By that 
statute, the original cognizance of crimes and misdenieanors 
committed by slaves, were entrnsted to three distinct tribu- 
nals-to the Superior Courts, where the crime affected life, 
and clergiable felonies-to the County Courts, petit lar- 
ceny and the higher class of misdemeanors-and to a bin- 
gle justice of the peace, the most inferior class. The Revised 
Code has, as to moat of these offences, reduced the o r ig  
inal jurisdiction to two-the justices out of Court, and the 
Superior Conrts. By the Eevised Code, ch. 107, see. 31, the 
Legislature describes, as well as the nature of the subject will 
admit, the offences of sla~-es of a minor grade, and the 33nd 
section gives to a single jmtice jurisdiction over all the of- 
fences so enumerated or described, and 'L all other misde- 
meanors done by slares, mentioned in this chapter, the pre- 
cribed punisliinent whereof is  hippi ping." The 34th section, 
then provides-" the Superior Comt shall have exclusive 
original jurisdiction of all felonies and other offences commit- 
ted by slaves, which, by section 32, are not assigned for trial 
before a justice of the peace, kc.?' 

All offences of slaves, then, which do not put their lives 
in jeopardy, are punishable by a single magistrate. The 

2 
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crime for which the prisoner is indicted is, or was, grand lay- 
ceny. Between it and petit larceny the coinnlon law made 
a wide difference. The former wzs p~znishable with death, 
unless the prisoner was entitled to the benefit of clergy ; tlle 
latter being punished by ~r-hipping. Xorally speaking, there 
is no diflerence ; each is equally forbidden by the great Law- 
giver. All that rclatcs to the mode of securing society against 
the commission of such offences is of man's invention, and 
may be varied as sound discretion may direct. This has been 
done in this State by the 26th section of the 34th chapter of 
the Revised Code. I t  provides-"all distinction between 
petit larceny and grand larceny, where the same hath now 
the benefit of clergy, is abolished, ancl the offence of felonious 
stealing, where no other punishment shall be specifically pre- 
scribed, shall be punished as petit larceny is." W e  have 
seen that by tlle 32ndsection of the 107th chapter, petit larceny 
is punishable by a single justice. The act of 1856 has not 
raised petit larceny to the grade of graad larceny, but has 
brought the latter down to that of the former. A change 
~vhich the spirit of the times demanded. When a slave steals 
to an amount ~vhich, by the common -aw, ~vould have consti- 
tuted grand larceny, the offence is cognizable before a single 
justice, and the Superior Court is ousted of its jurisdiction by 
tile express terms of the Act. 

There is no error in the judgment below. 

PER CURIAX. Judgment affirmed. 

JESSE C. JACOCIL3 u. XATHAN SETYET. 

Ccder the 104th ch., see. 33 and 35 of the Rev. Stat., a petitioner who has ac- 
quired a right, by order of the Court, to haye a cart-\I-ay over the land GI 

another, and who has afterwards obtained title to tlle servient tenement, ha> a. 
right to obstruct and discontinue such cart-way. 
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ACTION on the case for obstructing a cart-way, tried before 
his Izonor, Judge ELLIS, a t  the Spring Term, 1357, of Ter- 
quimons Superior Court. 

It wasin evidence in the Cowt belov, that the defendant wns 
the owner of a tract of land in  Perquimons County, over 
srliicll ;3assed a road or v a y ,  from a public highway to a farm 
ovrned by the plaintiff; over which lie habitually passed in 
going to, and returning from his farm ; that there was anot!i- 
e r  way by  which he  could h a r e  gone to ancl from the said 
f'arni, to the same liighwr--, but the same  as five niiles h r -  
tlier than the roacl in cjl~estion. I t   as also in e.riclence that 
the defendant obstructed the road in question so that t h e  
plaintiff co~~lc l  not p e a  over it. 

There was also evidence of the proceedings of the Conrity 
Court of Perclninlone, la?-ing off a cart-way over the la~iils of 
one Carter and one Sutton, at  the instance of one U l o u ~ t ,  so 
as to enable l~iii i  (Xlount) to Y C ~ C I I  the public liigliwa,v over 
these tn-o tracts. Clount, for his 0 ~ ~ 1 1  convenience, continned 
the road, thus ordered to be laid ont, across liis land, where i t  
reached tlie land of the plaintiff, and was the roacl, as above 
mentioned, used by him. 

Tlie tn-o tracts of land owned by  Sutton ancl Carter had 
been, subsequently to the lag-ing off of the said cart-wag, and 
befure the obstruction complained of; conveyed to an ances- 
tor of' the defendant, the oIvner of tlie 3lonnt land, ancl thence 
xi! the said three tracts, (the Clount, the Sutton, and the Car- 
ter tracts,) became the property of the defendant. 

The obstructions complained of v e r e  on tlie Carter arid 
Sutton, as well as the B l o ~ m t  portions of tlie defendant's land. 
The plaintiff s l i o ~ ~ ~ e d  special damage b y  reason of the obstrnc- 
tion of the said cart--my. 

The Court instrncted the jury that the plaintiff, having 
 lion-n special clamage to llimself, was entitled to recover, as 
the clefcndant had no riglit to stop np tlie cart-way ; that, nn- 
der the statute, a cart-way, when once opened, is to be kept 
open, and all persons have a right to pass over it, as well as 
he  upon whose petition i t  v a s  established ; that it is not strict- 
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ly  a private way, vesting exclusively in the petitioner, but 
that the public also have a right to use it, and it caunot be 
closed by authority of lan-, in the inanner prescribed by stat- 
ute for discontinuing other roads ; that the c a r t - ~ ~ a y  was not 
merged and lost to the public by the defendant's purcliasing 
the lands over which the cart-way was laid off. To this in- 
struction defendant excepted. 

Verdict and judgment for the plaintiff, and appeal by the 
defendant. 

Ileath and Pool, for plaintifT. 
Ko  counsel appeared for defendant in this Court. 

BATTLE, J. The facts of this case occurred before the Re- 
vised Code went into operation, and it depends upon the 131 o- 
per construction of the 33rcl and 35th sections of the 104th 
chapter of the Revised Statutes. The fonner of these sections 
prescribes the manner in wllich a person, settled upon or cul- 
tivating land, may, under certain circnmstances, have a cart 
or wagon-may laid out, and kept o p ~ n  over another's land ; 
and the latter declares, that when so laid out, it " shall be 
free for the passage of any person or persons to pass." 

The counsel for the plaintiff coiiteuds that,  hen the cart, 
or wagon-way is opened under the provisions of this act, the 
public acquires such an interest in the use of it, that the land- 
o ~ n e r ,  at  whose instance i t  was laid out, cannot close it, even 
though he acquires, by pnrchase, or descent, the land o~-er 
which i t  passes. Of this opinion was his Honor in the Court 
helow ; but upon a full consderation of the object of the act, 
arid the various provisions by which that object is sought to 
be accomplished, we feel ourselves constrained to dissent from 
it. 

The purpose which the Legislature had in view is obvious. 
It was to give to certain persons, settled upon, or cultivating, 
land, who had no convenient way to or from such land, es- 
cept by passing over the lands of other persons, the means of 
travelling to and from market and other places with their 



JUNE TERM, 1857. 269 

Jacocks v. Newby. 

carts and wagons. I t  is manifest that this purpose wodd not 
be fully accomplished without giving to others, besides the 
owner of the dominant tenement, the right of passing over 
the cart, or wagon-way. H e  might wish to buy as well as 
sell, and to be visited as well as to visit, and he would often 
be put to serious inconvenience if other persons could not 
come to his land with their vehicles, without being guilty of 
a trespass by passing over tlie servient tenement. Hence the 
necessity of the provision, that the cart, or wagon-way " shall 
be free for the passage of any person, or persons." I t  was to 
the interest of the owner of the dominant tenement that it 
should be so, and we are bound to suppose that i t  was his ir.- 
terest alone which the law-makers had mainly, if not altogeth- 
er, in v i ex ;  becaase the way was to be opened, and kept 
open, at  his sole expense ; his hands not even being, in conse- 
quence thereof, exempted from working on the public roads. 

If, after the cart or wagon-~vay was thus opened, he should, 
by any means, acquire the title to the servient lands, his right 
to use the \Tar, under the statute, v-odd merge in his superior 
right of using his own lnncl as he pleased. Such would nn- 
doubteclly be the case if he had acqui~ed the right of way by 
grant, 01: prescription, (3 Cruise Dig. Tit. Ways, see. 24 ; lTrhnl- 
ley v. TiLoqxon, 1 Cos. and Pul. 371,) and me can see 110th- 
ing in the policy of the statute to prevent the application of 
the same  ell-linonn principle to a lsigllt of way acquired un- 
der its provisions. If so, the right of the public, which was 
merely incidental to hib, would be lost with it. And it is 
clcarly proper that it sliould be so, elbe the public wonlcl have 
had, nncler the Eevisecl Statutes, a more permanent interes~ 
in a private cart-way, than they had in a public road. The 
latter. might, by the first section of the Act, be altered or dis- 
continnecl, but there was no such provision for the fornier, 
though that is now remedied by the 38th section of the cor- 
responding (10lst) chapter of the Revised Code. These con- 
siderations lead us to tlie conclusion that, where the defend- 
ant acquired the lands over which his cart or wagon-way pass- 
ed, the right to it was extinguished and gone, not only as to 
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Iii~ii, but  as to all otlier persons, and that, therefore, the plain- 
tiff liad no cause of action against him for obstructing it. The 
judgment must be reversed, and a venire cZe novo awarded. 

PER CUBIAX. Judgment reversed. 

Ii-iRL_1N & HOLTJYGSWOETH v. THOIIAS C. SMITH. 

T h e r e  the fact is assunled that the property of the plaintiff came to the cle- 
ft2ndant's possession, and  as used 124. liim, sncl no cjue;jtion is raised as to 
the nature and terriis of the contract of purcliase. a letter ordering the pro- 
perty to be sent was not necessary eklence,  and it vas n u t  error to  pro- 
cced ~ i t h o u t  it. 

Acrrox of assvmwr,  tried before P m s o s ,  J., at the Spring 
Ternl, 1S.57, of Blaclen Soperior Court. 

One Rothwell was exanlined as a witness for tlie plaintiffs, 
n-110 sn-ore that he  was the agent of the defendant to buy tlie 
~~iachi i ierp,  for the price of whicli this snit v a s  IsrongIlt, and 
that lie TT-rote to the plaintiffs, ~ l i o  lived a t  Wilmington, Del- 
aware, ordering it. The machinery came, according to orcler, 
to XTilniington, Sort11 Carolina, and was delivered by the 
witness to the defentlant in good order, accepted by  liim, a:id 
pnt 011 board of a boat and cawied to his residence, up tlie 
Cape Fear River. This witnehs was a machinist, and p r o w l  
tile quality and value of the machinery. 

Tlle defendant objected to any ;)roof of the purchase by 
Itotliwell, as agent, lu i les  tlie letter whicll lie wrote to the 
1~laintifYs was prodncecl. The objection was orer-ruled, and 
tlefeilclnnt excepted. 

J'erdict and judgment for the plaintif?', and appeal b r  tlie 
clef'e~idant. 

I? G. 1li~yz~oocZ and Bcrkcr, for plaintiff. 
Troy,  for defendant. 
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NASH, C .  J. This is a very plain case; so plain that it 
was not in the power of the ingenious counsel who argued it 
for the defendant, to cast any doubt upon it. The action is 
brought to recover the price of some machinery. The defend- 
ant employed a Mr. Rothwell to purchase for him the ma- 
chinerr in question, who ordered it, 1 ~ y  letter, from the plain- 
tiffs. The defendant's counsel objected that the letter itself 
was the best evidence, and must be produced. The objection 
was over-ruled. W e  do not deem i t  necessary to examine the 
doctrine of the best evidence. But very certainly,rthe rule 
does not apply to this case. Currie v. Swinddl, 7 Ire. Rep. 
361. I t  is distinctly set forth that the machinery arrived at 
Wilmington according 10 order, and was, by Mr. Rothn-ell? 
the agent of the defendant, received, and by him delivered, 
in good order, to the defendant, who took i t  to his plantation 
on the Cape Fear river. S o  special contract lms made, ancl 
the money is sought, under the common count, for goods sold 
and delivered. Whether, therefore, the order was given by 
letter, or verbally, was a matter of no moment, and the pro- 
duction of the letter was unimportant. Suppose the plaintiffs 
had had the machinery l j ing upon the wharf at Wilmington, 
and the defendant hacl taken i t  into his possession, without the 
knowledge or consent of the owners, could not the latter have 
maintained an action of assumpsit for the value of the article? 
The defendant has the property of the plaintiff in his posses- 
sion and use, and must pay for it. W e  cannot conccive that, 
in  affirming the judgment, we are in any measure weakening 
the valuable rnle of evidence, that the best, the nature of the 
case admits of must be produced ; or that we are opening the 
door for the fearful consequences so forcibly pictured before 
us. 

W e  see no error in  the judgment of the Court below. 

PEE CUEIAM. Judgment affirmed. 
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Doe on the demise of DOCTOR P. MARW v. WILLIAM H. TAYLOR. 

Where the beginning call in a grant is for a stake, and all the rest of the de- 
scription is course and distance, the location of the land is impossible, on 
account of the vagueness of the descrjptioa. 

ACTION of EJECTMENT, tried before GALDWELL, Judge, at 
Spring Term, 1566, of Stanly Superior Court. 

The plaintiff adduced title to the land in question, from the 
sovereign, by a grant from Gabriel Johnston, Esq., one of the 
provincial Governors, to Arthur Dobbs, and then introduced 
testimony to establish a possession of seven years, under color 
of title. 

The grant to Arthur Dobbs contained the following descrip- 
tion, viz : ': A tract of land containing tn-elve thousand five 
hundred acres, being subdivided from tract Eo.  2, surveyed by 
Matthew Itowan, Esq., upon the branches of the great Pee Dee 
and Johnston Rivers, beginning at a stake, running thence 
north five hundred chains, thence west two hundred and fifty 
chains, thence south five hundred chains, and thence east t xo  
hundred and fifty chains to the first station, and bounded by 
the tract R. to the sonth and east, and T. to the west." 

The counsel for the defendant moved the Court to instruct 
the jury that the Dobbs grant was void for uncertainty, and 
conld not be located, which was declined by his IIonor, for 
which the defendant excepted. 

Verdict and jndgment for the plaintiff, and appeal by the 
defendant. 

No counsel appeared for the plaintiff in this Court. 
Z o o m  and Bryan,, for defendant. 

PEARSON, J. The objection in regard to the location of the 
grant to Dobbs, is fatal to the plaintiFs claim, and it is un- 
necessary to advert to any of the other points made in the 
Court below. 

The grant has two descriptions: First, it is a grant of 
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12,500 acres, being a subdivision of tract Xo. 2, and 
i t  is bounded by tract R. on the south and east, and by thc 
tract T on the west. If the tracts 3 and T could be identi- 
fied, this description, under the rule id ce~tum est quod cer- 
tum~ecldipotest, mould be sufficient to make out a location of 
the tract in question, by aid of the fact, that it is a paralello- 
gram, which having three sides known, the fourth could be as- 
certained ; but no proofs were offered for the purpose of iden- 
tifying the tracts R and T. So this description may be put 
out of the case. 

The second description is in these words : " Beginning at  
a stake, running thence north 500 chains, thence west 250 
chains, thence south 500 chains, thence east 250 chains, to 
the first station." *4 stake is an imaginary point. There is 
no telling where it is. So, the grant has nc beginning, this 
description being void on account of its vagueness ; iVc6ssey 
v. Belisle, 2 Ire. Rep. 177. That Tvas a stronger case than 
this ; for the " stake " at  the beginning, was in Gillespie's line ; 
the next " stake " was in IIay street ; the third " stake " had 
no description, and tlle fo~u th  " stake " was in Gillespie's line. 
The Court say, " according to this description, its location was 
impossible, because, in law, it covered no land." " It is a 
settled rule of construction with us, that when stakes are men- 
tioned in a deed simply, or with no other description bnt that 
of course and distance, they are intended to designate imag- 
inary points. Every corner in this description is a stuke or 
imaginary point ;" " two are said to be in Gillespie's line. and 
one in Hay street, but in wllat part of Gillespie's line, or in 
what part of IIay street, the points are, can neitllcr directly 
nor indirectly be discovered fiom this dcscription~" 

In our case, tlie beginning is at a stake; in other words, at  
a point, arid tlie other corners are points at the end of course 
and distance ; so we have points with no other clescription 
than that of course and distance, and the main point, or be- 
ginning has no other description whatever. There is error, 
and there must be a veniw de 7~ovo. 

PXR CCRIAN. Judgment reversed. 
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In a contest as to the right of admillistration, there are strictly no plaintiffs or 
defendants. A11 applicants are actors, and some may mithdraw and otliers 
come in, at any time during the progress of the cause, even after an appeal 
from the County to the Superior Court. 

The nest o?f kin of a deceased person, after the widow, have the right amongst 
them of administration on tlie estate of a deceased relatire, but this right 13 
not x s t ed  i11 one more than another, and tlic degree of propinquity does 
not gire a legal priority. The Court should select from the class, the per- 
son best yualifiecl to take care of the estate. 

THE case was an application for letters of administration on 
the estate of Alexander Clark, dec'd., heard before P ~ n s o r ,  
J., a t  the Spring Term, 1857, of EIarnett Superior Court. 

A t  the September Term of the County Court of IIarnett 
County, Daniel NcClormicB claimed the right of administer- 
ing, as the appointee of Catllarine Clark, n-ife of Xalcom 
Clark, she being a sister of tlie deceased. 

The deceased left no widow nor cliild or children, nor the 
descendants of such, and lef't no brotller or sister, except Xrs. 
Clarli. I Ie  left nepliem and neices, tlie chilclren of a deceas- 
ed sister, who were, and still are, in Scotland. 

A t  the same time, Jolln McDougald was an applicant upon 
tlie claim of' kindled to the deceased. 

Nalcom Clark liacl joined in the appointment of NcCor- 
midi, but i t  appeared that he  n.as incompetent either to ad- 
minister the estate, or to join his wife in making such appoint- 
ment, thoup11 she herself was competent to make the appoint- 
ment. 

The County Court gave the administration to &Dougald, 
from which order J I c C o ~ i c l i  appealed to the Superior Court. 
I n  that Court, a t  Fall  Term, 1856,3fcDougald withdrew from 
tlie contest, and John I,. Atkins, who was in no wise related 
to the deceased, made application as the appointee of tlie nest 
of kin in  Scotland. The Superior Court gave the administra- 
tion to htkins, and McCormick appealed. 
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Baughton, McKay and Ifilly, for plaintiff. 
SAepher.d, for defendant. 

Xssu, C. J. This is a contest as to the administration on 
the estate of Alexander Clark, deceased. I l e  resicled, and 
died, in Harnett County, without issue, or a widow, and left a 
sister, the wife of JIalcom Clark, living in that County, and 
nephews and nieces, residing in Scotland, the children of a 
deceased sister. In the County of EIarnett, application was 
made by the present clefendant for the administration, as the 
appointee of Malcoin Clark and wife. John McDougald also 
applied in his own right, as a relative of the deceased. Tlie 
Court granted the administration to McDongalcl, and the pre- 
sent defendant appealed to the Superior Co~zrt. A t  the Term 
to which the appeal wisretnrnecl, McDougald withdrew from 
the contest ; McCormick again applied, as the appointee of 
Clark and wife, and the plaintiff intervened, as the appointee 
of the next of kin in Scotland. Tlle Court appointed the 
plaintiff administrator, ancl the defendant appealed. 

Since the statute of distributions, i t  is of little importance to 
~ v l l o n ~  the administration of a deceased person's estate is grant- 
ed, provided he is one of the classes designated in that Act, 
and is a fit person, ancl gives the necessary security as requir- 
ed by law; the object of tlie law being to have the estate 
taken care of. The Act of the Legislature upon the subject 
of grantingletters of administration, must be familiar to every 
lawyer, and need not here be repeated i n  his ve~~bis. I t  is suf- 
ficient to say, that it gives the administrl~tion to the widow or 
next of kin, or to the highest creclitor when no one of the t ~ o  
previous classes apply. The contest here is between the nest 
of kin who stand in eqlzal degree to the deceased, bnt not 
in equal propinqnity ; arid when that is the case, i t  is a mat- 
ter of discretion in the Court whom to appoint. The nest of 
kin have, individzcally, ?LO aholute vested &gAt ; S't0X.t~ V. 
Ke72clal2, Busb. Rep. 248. Each of the contesting parties I d  
a qualified riglit to the administration, as this right follows 
the right of property. I say the parties, because the appli- 
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cants are the appointees of the respective parties, and derive 
their right to intervene, entirely through their appointments. 
1 Hagg. 342 ; Iredell's Exr. 322. The County Court, in ap- 
pointing McDougald aclnlinistrator, was exercisiilg a discre- 
tionary power, f'rom which no appeal would have laid, but 
for the express provision in the Act ; Rev. Code, ch. 4, see. 
2. The appeal was properly granted. In the Superior Court, 
NcDongalcl withdrew, and the lzeices and  nephews in Scotland 
intervened through their appointee, the present plaintiff. 

The parties were changed in the Superior Court. Does 
that work any difference in the progress of the cause, as to 
the power of the Superior Court to proceed Z Xone whatever. 
In a contest like this, there are properly no plaintiffs ; no de- 
fendants. All we  actors; all occupy before the Court the 
attitude of applicants. The Act of l f i 7  proi-ides that, after 
the appeal is taken, the Superior Court shall have cognizance 
thereof, and shall grant letters of aclnliilistration to the per- 
sons entitled to the same. Upon the appeal, the Superior 
Currrt acquired jurisdiction of the snbject generally. The 
whole case  as before it exactly as it, was in the County 
Co~zrt. Kor is the Cowt confined, in their selection of an 
administmtor, to the persons who mere parties on the record 
below, but is at l i b e r t ~  to select any other person coming 
within the Act of Assembly. Blwzt v. JLootv, 1 Dev. and 
Eat. Rep. 10. 

TVe have not taken into consideration the question raised, 
as to Ilk. Clark's power to appoint, her husband being alive, 
but incompetent to act. I t  is not necessary to do so, as the 
Superior Court did not grant letters to XcCorrnick, her ap- 
pointee. 

NTe see no error in the judgment of tlle Court below. 

PER CURIAM. Judgment afirmed. 



JUNE TERM, 1857. 277 

Taylor v. Wilniington and Manchester R. R. Co. 

JOHN A. TAYLOR v. THE WILMIXGTON A I D  JIANCHESTER 
RAIL ROAD COVI'XXY. 

The right of a ferryman to his toll, is by the common law, and cvery subtrac- 
tion from Iiis profits, by carrying his cusionzers over the same stream, 
whether for pay or not, is an injury for which he may recover damages. 

The customers of a ferry are those wishing to go along the highx~ay, of ~ h ~ h  
the ferry constitutes a part, and whom lie would be bound to transport on 
being called on by them, and not such as wish to travel from one of the 
ferry landings to a point out of the highway. 

The Act of Assembly, Revised Code, ch. 101, sec. 30, recognizes the corn- 
mon la%- remedy, and further gives a penalty of two dollars for evcry trans- 
portation of passengers, &., within ten miles of an established ferry, ? 
done for pay. 

The object of the private Acts of Assembly in favor of Killiam Dry, passed 
in 176% and of Benjamin *Smith, in li54, was to effect a com~nunication 
between the towns of TTilmington andBrunswiclr, by means of two ferries 
and a road over Eagle's island, between them; and the custon~ers to these 
ferries, would be only those designing to travel along this higl~way, or a 
part of it, and would not include one designmg to pass from one of the fer- 
ry  landings to a point on the island not in the highway. 

ACTION on the CASE, tried before his I-Ionor, Judge PERSON, 
at the Spring Term, 1857, of New-Hanover Superior Court. 

CASE AGREED. 
The plaintiffs declared against the defendants for violating 

his franchise by carrying persons over the north-east branch 
of the Cape Fear River, from the town of NTilmington to Ea- 
gle's Island. This Island is in the said river, opposite Wil- 
mington, and is more than a mile across. The branch of the 
river next to TVilrnington is called the ATorth-East River, and 
that on the other side of the island, is called the iVorth- mst 
Rher. The dividing line between the counties of New-Han- 
over and Brunswick is the middle of the Cape Fear River, 
and divides the island into two parts. The old town of Bruns- 
wick, which is now in ruins, stood on the western shore of 
the North West, opposite to Eagle's Island. The plaintiff 
claimed the sole and exclusive right of carrying persons, &c., 
across the two rivers, and to charge separately for each ser- 
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vice, and admitted the obligation of Beeping up the road be- 
tween them. This authority mas conferred upon those under 
whom he claimed, by various Acts of the General Assembly, 
and was continued by deeds of conveyance down to hinnselt 
The portions of the said Acts, material to this question, are 
as follows : 

"An Act to encourage and empowef* IP7lZinm Dry to make 
a public road throt~gh the yeat  island opposite to the borouyh 
of Tilmi~ayton. 

1. " UThereas a road through the great island, opposite to 
the borough of Wilrnington, will be very beneficial to travel- 
lers going to and from South Carolina, and to others going to 
the town of E runs~ ick ,  and up the Korth West River of Cape 
Fear, ancl the said Dry being anxious to make ancl finish the 
same, 

2. B e  i t  enacted by the Governor, Council a d  Assembly, 
and by the authority of t7~e same, that William Dry shall, 
within six months after the passing of this act, stake and lay 
off, or cause to be staked and laid off, a road through the said 
island, beginning at his land, on the said island, opposite tq 
iVarket street, in the said borough, and running ~vestardly 
the nearest and most convenient way across the North West 
river." 

(Section 3rd prescribes the dimensions of the road, 
and provides for its completion within three years, under a 
penalty of two hundred pounds.) 

4. " And to encourage the said William Dry to make and 
finish the said road, be i t  further enacted by the authority 
~~ 'oresaid ,  that, in consideration of the said Dry's making and 
finishing the road as aforesaid, the ferries to he kept on both 
sides the North East River, opposite Market steeet, in the 
borough of Wilrnington, and all perquisites and profits there- 
from are hereby vested in the said William Dry, his heirs 
and assigns forever; and the said 'William Dry, his heirs and 
assigns, shall, and may hereafter receive for transporting pas- 
sengers, their horses and eflects, over each of the said ferries, 
the following rates, &c. ++ * ++ 
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7. Aqzd 6e i t  further emcted, that if any persons shall, for 
fee or ren-ard, contrary to theintent and meaning of this Act, 
transport, or carry any person, or persons, their horses, car- 
riages or effects, over either of the brances of the Cape Fear 
river, in order to his or their passing through or over the said 
island, such person or persons so offending, shall, for every 
oflence, forfeit and Ixty the sum of twenty shillings, to be re- 
covered by warrant from any justice of the peace. '"* 

Passed in the year 1764. Vide Nartin's Col. of private 
Acts, 45. 

L C  An Act to encourage Benjamin Smith to w p i r  and corn 
plete the briclges and caz/sczr;uys t h ' o u y l ~  the great island 63- 

poslte 7T7Llmhgton. 
TThereas i t  appears that the encouragement formerly grant- 

ed to Tlrilliani Dry forlnalhg a pnblic road through the great 
island, opposite to the borough of TVilminglon, was totally 
inadequate for the purposes intended, and the inferior Court 
of Brunswicli: have unanimously raised the rates of ferriage 
to and fro111 the beforernentioned island, and recommended 
to the Legislature to grant unto the proprietor of said ferries 
such encouragement by l a v  as may be necessary to finish a 
very laborious undertaking, which  ill be attended with great 
public utility : 

11. Be i t  therefore enacted 6y the General: Asscndly, &c., 
that Benjamin Smith, his heirs, kc., shall, within three years, 
finish and complete a good and suflicient road through the 
island, (specifying the particulars of constrnction,) under the 
penalty of £500," 6.c. 

'( 111. And for the good encouragcrnent of the said Benja- 
min Smith to finish and complete the road, * " be if en- 
acted, he., that in consideration thereof, he, the said Benja- 
min Smith, &c., shall, and may, receive for tmnsportating 
passengers: &c., over the Rorth West and North East rivers, 
the following rates, * <+ (specifying the rates,) and for go- 
ing over one of the said rivers, half the said rates. 

"V. (Provides a penalty for the said Smith's failing to 
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keel) the road and its appurtenances in repair, as overseers 
on public roads are bound.) 

" TI. Am? be i t  further e?zuctecJ, &c., if any person or per- 
sons, shall, for fee or reyard, contrary to the intent and mean- 
in: of this Act, transport or carry any person, &c., over either 
of' the branches of Cape Fear river, in order to his, or their, 
pss ing  through, or over the said island, such person * * 
shall, for each oft'ence, forfeit aud pay the sum of five pounds." 
Passed in 1784. Martin's col. Private Acts, p. 140. 

Mesne conveyances from Smith to IT. IT. Jones, and 
from hiin to Cowan, from Cowan to plaintiff, from the plain- 
tiff to the defendants, from them to Shulken & Prigge, and 
from them back to plaintiff, are put in the case as eridence ; 
brrt i t  is not deemed necessary to describe them further than 
to say, that the deed from the defendants to Shulken & Prigge 
contains exceptions and reservations, which the defendants 
contendecl protected them in the business done by them upon 
the river, which the plaintiff' colnplains of;  but as the deci- 
sion of the Court turns upon another point, i t  is not necessary 
to set forth the exceptions. 

It was admitted, in the case agreed, that the defendants are 
an incorporated company. 

That the town of Wilmington, before 1847, did not extend 
across the river, (the North East,) bnt since that time, has 
bee11 so extended as to include all that part of the island be- 
longing to Sew-Hanover County, mithin its limits. Within 
wliich part of the said island are sitnated the plaintiffs depot, 
workshops, oEces, warehouses, wharfs, &c., a little above the 
ferry landing ; and that here is the terminus (east) of their 
rail road. 

I t  is admitted in the case agreed, that, for more than fifty 
years past, warehouses and wharfs have existed on the eastern 
side of Eagle's island, ~ ~ i t h i n  that portion of it now included 
in  the corporate limits of Wilmington, and for more than forty 
years steam mills have been in use within the same limits, 
the owners of which warehouses, wharfs and mills, have kept 
their own boats, and carried over the river from Wilmington 
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to their places of bnsiness, their servants, employees, and all 
persons who desired to visit their places, on business or other- 
wise, without any claim on the part of the proprietors of these 
ferries, for damages, or for any penalty, or forfeiture. 

I t  is agreed that the railroad of the defendants had bee11 
completed across the Sort11 West river, and across the island, 
to their depot, situated as above stated, on the 1st of January, 
183, and that since that time, and before tlie commence- 
ment of this snit, the defendants, by means of a boat, did 
transport across tlie said Sor th  East river many persons, of 
whom some were their officers, agents, and appointees, pass- 
ing the said river on the business of the defendants, or their. 
own bneiness, others were persons haring business to transact 
with the officers and agents of the defendants, and others that 
had no busiiless with the company or their agents, but passed 
over under that pretence ; others were persons that came to 
attend to the reception of their goods, ckc., and to ship the 
same from the defendants' wharfs on the island ; but none of 
the persons mere so transported with a view that they m r e  
to use the plaintiff's road, or to pass through the island. 

I t  was agreed that if, upon the foregoing facts, tlie Court 
should be of opinion with the plaintiff, a judgment should be 
rendered for him, and an enqairy of damages be awarded, as 
upon a judgment of nil &licit; but if the Court slionld be of a 
contrary opinion, a judgment of nonsuit shonld be entered. 

Upon consideration of the case agreed, his IIonor, being of 
opinion against the plaintiff, ordered a nonsnsuit, from which 
he appealed. 

Badger, for plaintiff. 
Xowe and TI'; A. Trrz'ght, for defendants- 

PEARSON, J. What are tlle rights of the plaintiff as the 
owner of a public feu!-, without reference to tlle esception in 
the deed of the defendant Z I Ie  may recover damages from 
any one who, without legal authority, erects a ferry across 
the water betveen the snmepoifit, or so near as to draw off 

3 
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his custom. This is a right at common lam, and is put on 
the ground that, as he is bound to keep up the ferry, lie is en- 
titled to such profits as may accrue therefrom in considera- 
tion, and as a compensation, for his liability. Consequently 
any subtraction from the profits is wrongful, and is an injury 
to him. Herein the case of a ferry differs from setting up a 
trade, or school, near another ; the tradeslnaii or school-mas- 
ter is not bound to keep it up. 3 Black. Corn. 219. IIis 
right of action is r~ot  confined to one who erects a ferry ; it is 
extended, upon the same principle, to  an^ one who, f o ~ p a p ,  
transports a person, or his eeects, across the water between 
the same points, or so near as to draw off his custom. The 
same principle extends to any one ~yho thus transports with- 
out p a y  ; for the gist of the action is the drawing off his cns- 
tom, and thereby subtracting from profits to which he is en- 
titled. The injury to him is the same, whether the wrongful 
act be done for pay, or without pay. Blrsset v. Hurt, Willes' 
Eep. 508 ; T ~ i p p  TT. Bank., 4 Term Rep. 666. The impor- 
tant question, that upon which our case turns, is discussed in 
the latter case. The opinion is expressed that the persons 
must be those who wish to go along the road of which the 
ferry makes a part, so that the act of the defendant in trans- 
porting them a little above or below the ferry, is a fi.ccz~Z in 
evasion of the plaintiff7s rights, and i t  is decided that the ac- 
tion would not lie on that case, "because the persons trans- 
ported were substantially, and not colorably, carried over to 
,z dil4'erent place." The plaintiPs ferry was from Kingston to 
Barton ; the defendant carried the persons from Kingston to 
B a ~ ~ o z u ,  tm-o rides to the east of the former place. The per- 
sons did not wish to go to Barton, and the plaintiff vas  not 
bound to carry thein to Barrow. The Court say '( his right 
is commensnrate with his duty;" as lie was not bonnd to carry 
tlleni to Barrow, he can not complain of the defendant for 
doing so. I t  would be unreasonable to require them to sub- 
mit to the inconvenience of being carried first to Barton, and 
thence making their way to Barrow. So, the plaintiff's ctce- 
fo?nem are really those who wish to go from Kingston to Barton. 
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I n  the assertion of this right, many difficulties were present- 
ed: What distance  as so near to a ferry as to draw off its 
custom 2 Who were customers 2 What damages was the 
plaintiff entitled to ?-the toll which the plaintiff would 0th- 
errvise have received ?-or such toll, ?~zinz~s the cost of trans- 
portation ? Were these matters to depend on the leaning and 
feeling of each particular jury ? To remove these difficulties, 
the Act of 1764 (Rev. Code, ch. 101, see. 30,) provides, that 
if any person sliall, without authority, Beep a ferrj,  or trans- 
port, forpoy,  any person, or his effects, across a river or wa- 
ter, within ten miles of a public ferry, he shall pay a penalty 
of t ~ o  dollars for each offence, to be reco~ered by the nearest 
ferryinan, &c. This statute recognises the common lam right 
against a person who erects a ferry without anthoritx, or 
transports a person, or his efkcts, for pay. The renletly is 
cnmulative; i t  fixes the distance at ten miles; the damages a t  
two dollars; ancl extends the statute remedy to all perbons 
transporting for pay,  without refere~zce to t h i i '  beiiiy CU.S- 

tomers. 
I t  was thought by some that the statute, by inference, de- 

nied the coinnlon law right against a person who transported 
any person without pay. The point was made by the case of 
Long v. Beard, 3 Muryh. Rep. 57. I t  is there held that the 
statute is cumulative i11 regard to the remedy, and Ieft the 
cornmon law rights of ferryinen ~mtonched ; and it mas deci- 
ded that the plaintift'hacl a right of action against the defend- 
ant for erecting a free ferry within one mile of his ferry, and 
opening a road on both sides of the river leading to, ancl from 
the road of which his ferry made a part, to wit, from Salisbury 
on one side, to Thompson's tavern on the other, and thence to 
Salem and Danville, whereby the plaintifs custom was drawn 
ofl', a i d  his profits diminished, by inducing horsemen, and 
other travellers, and wagons, and other carriages, passing and 
repassing from Salisbury to Thompson's tavern, to go by the 
free ferry. The decision is put upon the ground that all horse- 
men, and other travellers, wagons, &., passing and repass- 
ing between the t e~min i  of the road, are customers ; so that, 
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if such customers are drawn off, the distance of the new ferry 
from the old one is not material, and it only becomes so in 
reference to the question, is i t  so near as to draw off custom 
to which the old ferry is entitled 1 

The principle of that case extends to one who transports 
a I'erson, or his effects, zuithoutpny, provided custoni to which 
the plaintiff is entitled is substracted ; but such facts must be 
alleged and proven, as show that the person transported v a s  
one who would, otherwise, have passed over the road of which 
the plaintiff's ferry makes a part ; in other words, that the 
t e ~ m i r b i  of the plaintiff's ferry were between the points of 
such person's departure and destination-were in his route, and 
would have been passed hy him, but for the defendant's 
~wongful interference. IIAI~L, J., cdls  attention to the fact, 
that every man who crosses a river at a point near a ferry, is 
not a customer of the ferry, "otliermise no person could set 
his r>eighbor across in a private boat." 

When it is recollected that the statute forbids the trans- 
portation of persons who are not customers, as well as those 
who are, it is easily seen why it is restricted to a transporting 
fo~pay.  Had it extendod to a transportation without pay of 
persons other than cnstomers, i t  ~ o u l d  have worked a grievous 
evil by interrupting neighborhood intercourse, and i t  mas sup- 
posed that cases of gratuitous transportation of customers would 
rarely occur, and if i t  did, the common law remedy mould 
correct it. 

Our case then, is narrowed to this-were the persons who 
were transported by  the defendant, from Wilmington to the 
depot on the island, customers of the plaintiff's ferry? The 
tewnini of his ferry must be fixed by reference to the charters, 
and the purpose for which they were granted. 

Eagle's island lies between T'CTilmingto, and the old t o m  
of Brunsmick. I t  is some mile and a half in extent-low and 
marshy-fit for rice fields, and not passable by carriages, or 
horses. The purpose of granting the charter to D T ~ ,  in 1764, 
and continuing it to X?lzith, who had succeeded to his rights, 
in 1784, as is set out in the two acts or charters, was to get a 
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a ion road made across tlie island, so as to effect a comrnunic t' 
between tlie towns of Wiltnington and Brnnswick. The road 
and tlie t ~ r o  f'erries inake one public highway from thc one 
town to the other ; the obligation to repair tlie road is the 
same as to keep 1111 the ferries ; hut it was expedient to sub- 
divide the toll, aiid allow i t  to be taken for passing either fer- 
1.j- ; in tlie same way as toll gates are erected a t  conveuierit 
distances on a plank road, or turnpilie, because persons might 
wirh to cross the river a t  \JTilmington, go over the road to the 
r i ~  er  opposite to Crm~swiek, and then go up the river r~itl iout 
ciossi~?g it, or to cross from Brunswick, go over the road to 
the landing o1)posite Wilmington, and then go u p  tlie river, 
or leave their lrorses aiid veliicles a t  the landing, and crocs 
over to Wilnzil~gton as foot p a w q e r s  ; arid a peiraltg of 
twenty shillings is imposed for transporting, fol-puy, any per- 
son, ckc., over either of tlie branches of the Cape Fear  river, 
; tc  or&ts to 7tIs yrc~-$(ing t l ~ t ~ o i q l ~  the i s lmd .  If we coiisider 
eClch ferry as a cepnratc establishinent, each still retains its 
connection n-ith, aiicl reference to, tlie road, and the t/ l 'mi/t/ l 
of t l ~ e  [wry nncler coiijitleration, are the town of 11-ilmington 
nncl '. u point opyosite S1;lrket street," whore the ~oai7lciccZv qiij. 
Tliis is the p1aintiff"s lancling-the 1)lace to which lie is bound 
tn carry l,ersonb, &c.. and his cnstoi~iers are all persons who 
wish to c r o s  from Wilinington to that place ; these he is 
l~onnd  to serve ; but  suppose a person wislles to go to a steam 
ran--mill on t l ~ e  island, l d f  a mile froin this point; tlie l~lain- 
tiff' i b  not bonii~l to carry hi111 there ; " lris rights a1.e conlnren- 
surate \\'it11 his duties," tlierefore, this pelson is not one of 
l!ij custviners. I t  would be ill service to take hi111 to tllc 
!aiiclitlg place of the plaintiff, and leave him to get to the mi;l 
t l~rongh the marsl~, or ]lire a boat to tdre liini up ! 

The defendants' depot is on tile island, some little distance 
from the road, alld " the landing place " of the plaintiff. The 
persons transported by the defendants froill IVilii~ington to 
the island, did not wish to croqr over tlrc islancl, or to use the 
road, or to go to tlre plaintif2"s landing ; they wishecl to go to 
tile defeudants' depot ; but for it, t h e j  llad no bnsinczb, or clc- 
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sire to go to the island, and their going was withont reference 
to the plaintiff's ferry, or the road;  so they were not his em- 
t o m e ~ x  

It is 1111neccsiary to consider the fact that, for fifty Sears- 
ever since the island has been used for rice-fields, or other 
lmrposes-eve1.p person has been crossing over the river from 
TTihningtoa to the place on the islnncl where his busincsu 
called him, without objection on the part of the ylaintifl', or 
those mldcr whom he claims : we have seen they have a per- 
fect right to do so ;  they T57ere not his customers. So the 
learning abont " prescription " and " dedication '? has no bear- 
ing. It is also unnecessary to consider the effect of the es- 
ception in  the deed of the defendants. For,  as the plaintiff" 
has no cause of actioll without reference to the exception, that 
cannot give l ~ i m  one. 

PEE C u ~ u a ~ r .  Judgment aftirmed. 

Doe 012 d m  of ARYOLD TIrATKI?SU'S v. The heirs of CXLIA EhSLET. 

Tile heirs-at-law of a deceased defeiidant ca~mot, against tlic will of thc 
plaintiff's lessor, make themselves a pnrty to an action of ejectment, so as 
to prevent the suit from abating. 

A t  the Spring Term, 1857, of Stanly Superior Court, a mo- 
tion mas made before PERSON, Judge, by the heirs-at-lay of 
Celia Easleg, whose death had been suggested upon the re- 
cord, to be permitted to make themelves  parties defendant 
in  lieu of their deceased mother, and a pl7oper boiicl f ix that 
purpose was filed by them in the office of the Court. 

The motion r a s  opposed by the lessor of the ylaintifl, and 
refi12ed by the Conrt, from which judgment the  said persons, 
the heirs of Celia Easley, appealed to this Court. 

KO counsel appeared for the plaintiff in this Court. 
Bryan,  for defendants. 
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Z~TTLE, J. The question presented in this case depends 
upon the proper construction of tlle 5th section of the 1st 
chapter of the Revised Code. This enactnlent was originally 
made in 1799, and was intended to prevent the abatement of 
an action of ejectment by the death of the defendant therein. 
The mischief at common law was, that  upon the deatll of the 
defendant, the suit abated, in consequence of which the plain- 
tiff's lessor had to pay liis ovn  costs, arid coinmence a n e x  
snit against the heirs, or clerisees. To prevent this, the Act 
antho~isecl the lessor to revive the suit by serving on the heirs- 
at-!an-, or devisees, of the deceased defendant, or the guardian, 
within two terms after the deatll of the defendant, " a  copy 
of the decla~ation filed in the said action," &c. This was in- 
tended for the benefit of the lessor, and though we have no 
doubt he  might permit the heirs, or devisees to come in vol- 
~illtarily, and be made parties, yct we cannot d i sco~er  any- 
thing, either in the policy, or t e rns  of the Act, ~vhich gires 
tlleni tlle right to come in, and be made parties against his 
i l l .  H e  may prefer to suffer the action to abate, in order to 
avoid the risk of having all the costs to pay in the event of a 
decision against liim. If he choose to abandon his suit npon 
a:l abatement, because he may thereby aroicl the payment of' 
other costs than his o m ,  we do not see that the Act in qnes- 
tion gires to the heirs, or devisees, of the deceased defendant, 
any ~ i g h t  to prevent it. 

We  have exarnined the cases referred to by the defendant's 
counsel, ancl we cannot find anything in opposition to these 
ciews. 

PER C~RIAM. Judgment affirmed. 

PETERS P. SPESCER; uadministr.nior, v. DAVID CARTER. 

Tile notice given to a guarantor that he is looked to for the debt guarantied, 
must be positire ancl unconclitional. 
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d c ~ r o s  of ~ S S C ~ ~ P S I T ,  tried before his IIonor, Judge BAILEY, 
a t  tlie Spring Term, 183'7, of I Iyde Superior Court. 

This was an  action brought against the defendant, as the 
g u a ~ a n t o r  of a note n d e  p a ~ a b l e  to hi111 by one Jesse E:. 
Williams, wliich was passed by him to the plaintiff's intes- 
tate, and gmwaatied to tlie said intestate. The defense, among 
other things, was that tlie defendant had no such notice of 
the default of Williams, as ~ ~ o u l c l  make him liable. On tliis 
point, the plaintiff introduced ilZi,. Zeckzcith, who testified 
tliat Jesse E. Williams died intestate, about the 30th of Feb- 
ruary, 1853 ; that he was the attorney of the plaintifT'8 intcs- 
tate, and was ernplojecl by him to collect the note from Wil- 
liams ; that plaintiff's intestate died in August, 1853, and he 
was also the legal adviser of the plaintifi; as administrator : 
tliat, at  the Spring Term, 1853, of the Court of Equity of 
H y l e  County, a bill was filed by one Cllap~nan, clai~liing to 
be a copaitrie~ in trade with the said JVillimis ; that, in Xa- 
vember, 1853, while this snit in Equity was pending, in a 
conve~sation with defendant in relation to it, ~vitness told the 
defendant tliat, if Chapman prevailed in tliat snit, the assets 
in  the hands of Williams' administrator would be e x l ~ u s t e d ,  
and that he, the defendant, would be looked to on his con- 
tract of guaranty ; but ill tlie event that Williams' adminis- 
trator prevailed, that estate would be sufiiicient to pa7  the 
note, and he mould not be looked to. 

l l i s  IIonor being of opinion with the defendant on the 
question of notice, lionsuited the plaintiff, who appealed to 
tliis Court. 

S o  counsel appeared for plaintiff in  tliis Court. 
DonnrZ7, for defcndaiit. 

N x x ,  C. J. The defense is put upon two grounds. The 
first is that no notice was given by the plaintiff to the defend- 
ant of the failure of his principle to pay the debt ~vhich he 
had gnarantied. The second, that the delay i11 the dcmarid 
had discliargeci his liability. I t  is unnecessary to consider 
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the second ground of defense, as our opinion is put  upon the 
first. 
d gnaranty is a proniiee to answer the p n p e a t  of mnze 

debt, or the perfornlance of some duty bj- another, who is 
liirnself first liahle. To fix the guarantor, and to entitle tlie 
plainti-ft' to sustain his action, he must make a demand upon tlie 
principal, mid upon liis I-efusal or neglect, give the clef'endant 
notice, ~vitIiin reasonable time, of' the fact, and that lle is held 
liable. Sot iee  is, in law, a part  of the agreement, and before 
i t  is given, the debt does not arise. I t  must be  averred in the 
declaration and p1.ored. Parso~ls  on C O I ~ ~ ~ S ,  514; Grice 
v. XlcIls, 8 Dev. 6.'. 

A s  to tlie notice liere, what is the evidence? J ~ P .  L'c(k- 
vlltlT1, the legal adviser of the plaintiff; told the defendant tliat 
a bill ill Equity had been brouglit b+v one C h a p a n  against 
the administrator of XTillianis, claiming to have been a part- 
ner n it11 him, and that if Chapman obtained a decree in liis 
favor, the assets in  the plaintiff's llands wonld be exhausted, 
and lie, the defendant, would be lookecl to upon liis guaranty ; 
but in  the event that Jiillia~r~s'ad~~~iliistrator prevailed ill tile 
snit, tllen the note would be paid by tlle administrator. Tliis 
certainly was not ~iotice, in contelnplation of law. to the cle- 
fenclaiit that lie was looked to. On the contrary, he is told 
that, if the &nit b~ Cllapn~an went in favor of the estate of 
7Tilli>lms, tliere u-odd be assets to l p y  the debt, and if i t  went 
against JYilliai~ls, there would not be ; aud in  that event he 
vwrrld be luoXcd to. This was dnring the pendency of the suit 
in Eqnity, and 110 notice. as far as tlic case disc.loses the fact, 
wab ever given to tlie defendant, of its issue. Tlie notice to 
vliicli the gnarantor is entitled. to snstain an action against 
1:inl on the guarantr,  must be positive tliat he  is lcolied to, 
arid I~e ld  liable on his guaranty. Iris Ilonor  as of opinion 
tlint there was no legal notice proved. I n  this there was no  
crrols. 

PER C~RI.LN. Judgment afirined. 



IN THE SVPREME COURT. 

State u. Stanly. 
-- 

STATE v. J. B. S T h N L r ,  et a?. 

Where a party has been tried in the County Court upon an indictment for an 
affray, he callnot be again tried for  he same act 111 the Superior Court up- 
on a bill for assault and battery. 

THIS was an indictment for assauLT and RAT TI:^, tried be- 
fnre IIis IIonor, Judge PICRSON, at the Spring Term, 1857, of 
Columbus Superior Court. 

The defendant pleaded not guilty, and former conviction. 
E ~ n m i s  171. Buie swore that he met with the defendants 

in Wliitesville, (eleven in nnnlber) and went with them about 
two miles up the public road leading tomuds Eladen County ; 
that they tllere blindfolded, stripped, and whipped him se- 
verely with switches, cutting the skin, and causing tlie blood 
to flow freely. 

XI*. Smith swore that he saw Buie next day, and that his 
back was badly lacerated, and the splinters from the switches 
were then sticking in the flesh. 

The defendant offered in evidence the sranscript of a record 
of the County Conrt of Columbus, which showed that tlie de- 
fendants had been inclicted in that Court, and conricted for 
an affray. The bill in that Conrt cliarged that the defendants, 
rritli Marion Bnie, " being unlawfully assembled together, 
and arrayed in a war-like nianner, then and there in a certain 
public place and highrvay there situate, unlawfully, and to 
the great terror and disturbance of divers citizens, then and 
there being, did make an affray against the peace, &c." 

The grand jury found a true bill as to all but Bnie. The 
defendants pleaded guilty to the bill of inclictment. 

I n  the County Court there was no evidence before the Court 
when they pronounced the judgment. The chairman stated 
that the def'endants had submitted for violating the lam, and 
fined them fire dollars each. 

The county attorney swore that the indictment was founded 
on the same transaction for which the defendants were here 



JUXE TERM, 1857. 291 

State v. Stanly. 

indicted, but that no witnesses weye examined before the 
Connty Conrt. 

The Conrt charged the jury " that to sustain the plea of 
fc)rincr conriction, the erirlence in the Superior Conrt innst 
be  sllcli as would have been sufficient to convict the defend- 
arit upon the inclictineiit in the County Court. They were 
indicted liere for an assault and battery upon Cuie ; in the 
County Cowt tlie indictment was for an a8ray by them and 
Bvie, hut omitted to charge that they assaulted and beat each 
other, and that tlie erideace now before this Conrt would not 
have been suflicicnt to convict the def'endants upon that in- 
dictment, and, therefore, that they liad failed to make good 
their plea of former conriction." Def'endants excepted to tlic 
cllarge. 

Terclict and jnclgn~ent for the State, and appeal by the dc- 
fendants. 

Attorney Ge?~ernl, for State. 
E G. Jl(rytoood, for defendants. 

B a w r ~ ~ ,  J. The plea of mfl~tfols conz'ict, like that of au- 
twfois ucpui t ,  is fonnded upon the p~inciple,  that no man 
shall be placed in peril of legal pellalties more than once, np- 
on tlie same accusation ; 1 Chit. Crim. Law, 432, 46.3. To 
entitle tlic defendant to either of these pleas, i t  is necessary 
tliat the offence charged be the same, and that the former in- 
dictment, as well as the conviction, or acquittal, be sufficient. 
I n  the case of a former acquittal, the test of identity is, that 
the  testimony given upon the latter indictment would have 
snpported the first indictment. The rulcs in relation to a for- 
mer  conriction are generally tlie same ; bat, as lins been well 
contended by the counsel for the defendants, there must neces- 
sarily be an exception in favor of the plea of ctutr<fois cowirt ,  
in  order to sustain the principle upon which both pleas are 
founded. Thus i t  has been settled, that if one be indicted for 
burglary in breaking a dwelling house, and stealing p o d s  
tAer~fmm, and be acquitted of the charge, he cannot plead 
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such acquittal in bar  of an indictment for burglary in break- 
ing the dmellingliouse with intent to steal; 1 Rnss. on Criin., 
page 830, (of the 6th 11111. Ed.) The reason is, that proof un- 
der the latter indictment of tlie brwdinq  with intent f o  att~/cl, 
vonld not l i a x  supported the charge in the former, of break- 
ing and actual  stiinliilg. 13nt if the defendant had been co:1- 
I icted upon the first indictment and pardoned, me presmne 
he  llardly would have been convicted a second time upon 
allother indictment for a breaking nit11 intent to steal. The 
latter is included in the former, and to permit sncli a couvic- 
ticm would be placing the accused .- in peril of 1cg:tl penalties 
more than once upon tlie same accusation." This 1~1*inciple 
is directly applicable to the present case. The first indict- 
ment (which n-as in a Court having coilcurrent jurisdiction or' 
the snbject with the Superior Court) mas for an afi'ray. This 
cliarge i~ecea~ari ly  included tliat of tlle assanlt and battery, 
for which the second ii~dictrnent v a s  fomd.  "'Airi affray (,'I?; 

the Court in the ~S'tutc v. AZIPIZ, 4 IIawlis Eep. 3.76) is tl:e 
fighting of two or more persons ill a. pn l l i c  place, to the ter- 
i-ol- of tlie citize~is. Tlie very clefillition, tlleretbre, inclucles 
an  ahsault and batter:, and if it were p r o w d  to the jnry tllnt 
two me11 fought together, in a prirate place, and under snc!i 
circuirlstances as tliat it could not be  a terror to the peolile, 
Tre think there is no doubt that they inight be acquitted of 
tlic afriay, and convicted of the assault and Imttery." See 
a l w  St(& v .  IT-oocly, 9 Jones' Rep. 335 ; Arch. Criiil. ?1. 451 ; 
1 Hawk. 71. Cr. ch. 63, sec. 1. Xow i t  is manifest, that if tlie 
]jarties can be convicted and punished for tlie affrny, and af- 
t e r ~ m ~ d s  be indicted, convicted and punidled f'or tlie assaiilt 
and battery, tllcg will be twice punished for the same oflence. 
If' they had been acqnittecl of the charge ibr an affray, upo:l 
tlie ground tliat the figliting v a s  in  private, no i~otice being 
talcen in the verdict of the assault and battery, we can at  once 
see that there would be no injustice in permitting them to be 
indicted and punished for tlie offence of mutually assaulting 
and beating each other. But me do not decide ~rhetller the 
pIca of uutmjois acpvit ~ o u l d  be a good bar in such a case, 
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as i t  seems that an acquittal for murder may be pleaded in 
bar of an  indictment for rnanslaugliter; 1 Chit. Crim. Lav,  
4.55. JTe are clearly of opinion, however, for the reasons 
abore stated, that n7~trcfoi~ cu~~eic t  is a good plea in bar of 
the indictment for the assanlt and batterj-. I n  making this 
decision we am upholding a great consermtive principle in 
fi~vor of the liberty of tlie citizen, thougli, in the instance bc- 
fore us, its application will save from adequate pnnishment 
a gross and outrageous violation of the law. In the County 
Court there were no witnesses examined to show the aggra- 
vated circumstances of the offence, and the chairnlnn, after 
stating simply that '; the defendants had submitted for T-iolat- 
i11g the law," pronounced the judgment of the Court that, they 
be fined five dallars each ; while in the Superior Court, when 
a11 the facts mere prored, tlie presiding Judge deemed it a 
fit case for tlie imposition of a fine of fifty dollars each, upon 
a majority of the offenders, and twenty dollars each upon the 
cthers. There must be a ven i~e  cZe .i.zo)~~. 

PER C U R I . ~ .  Judgment reversed. 

TS'IIITE $ JOPNER to the use of WILLIS JOYSER v. S. B. POOL. 

A cnhinet-maker agreed with a merrl~ant to malie an article of furniture ancl 
deliver it to the latter in payment of a debt wliich lie owed the merchant. 
After the article was begun, the mechanic went into co-partnership with 
another, and the t v o  finished and delivered it. Heid, that this new firm 
had no right to make s new charge ancl recover for the price of the proper- 
ty, but that it v a s  subject to  the ternis of the origii~al special contract. 

ASSUMPSIT, tried before ELLIS, J., at the Spring Term, 1857, 
of Rertford Superior Court. 

The plaintiffs proved on the trial that they were co-partners 
in the business of cabinet-making, and jointly o ~ n e d  all the 
stock in trade, including the bureau in question, which they 
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had made. That this bnrean mas delivered to the defenclant, 
and was worth thirty-six dollars. The action was brought for 
the price of the piece of furnitnre. 

The defendant proposed to prove, as a defence to the action, 
that before tlic formation of tlie copartnership above inen- 
tioned, the plaintiff-' White was indebted to tlie firm of S. E. 
Pool cG Co., i11 a sum greater tlian the value of the bnrean 
above stated, tlmt tlie defendant Pool was t l ~ c  active and 
nzaliagir~g partner of the firm, ancl that he contracted v i th  
TQllite, still before his partnership with Joyner, that the said 
White should make and delirer to liim a bureau, at tlle price 
of thirt? dollars, vhicll was to be taken in discllarge,p~o tanto, 
of tlie debt which lie owed Pool c% Co. ; that White cnm- 
menced making the article contracted for, but before he fin- 
ished it Joyner became his partner, and it was completed by 
them jointly, ancl delirered to tlle clefel~clalit as above stateJ. 
This evidence was objected to by tlie plaintiffs anlid rejected 
by the Court. Defendant excepted. 

Verdict and judgment for plaintiffs, and appeal by tlie de- 
fendant. 

B. F. Xoore, for plaintiffs. 
TJ%zil~~ton, h., for defenclant. 

BATTLE, J. The testimony ofered by the defendant m-r,s, 
we think, adnlissihle under the general issue, nun nssu~~yxlt ,  
to prove tliat he had never prom;sed in manner and form as 
set forth in the plaintiffs' declaration. Its purpose was to 
show that the clefendant liad made a special contract for the 
bureau with one, only, of tlie plaintiffs ; and surely he had no 
right to vary tliat contract witllout the coilsent of the defend- 
an t ;  especially when such variance mas to hare the eff-'ect of 
defeating the main object ~vliich lie had in view in iilaking 
it. If the defeudant had paid for tlie article of furniture at 
the time when he ordered it frorn the plaintiff \TThite, the in- 
justice of permitting the latter to compel a second payment by 
taking in a partner, mould have been obvious, and yet there 
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is no difference in principle between that case and the present. 
Rere White owed the defendant, and it was to secure the debt 
that lie agreed to take the bureau. That purpose the law will 
not perniit to be defeated by the debtor's taking into partner- 
ship another person with wliom the defendant had never had 
any communication. 

The case of Arorment T. Johnston, 10 Ire. Rep. 89, ~ h i c h  is 
the only authority referred to and relied upon by the counsel 
for the plaintiffs, does not, in our estimation, aid their case. 
The principle therein decided m s ,  that one partner conlcl not, 
by  a contract with another person, cliarge what mas shown 
to be his individnal debt to that person, upon the firm, with- 
out the consent of the other members of the firm. Snrely 
that does not prove that an individual party to a contract can 
convert that contract into one with a firm, withont the con- 
sent, and to the prejudice, of the other party. 

Our conclusion is, that the testimony proposed, if true, x-as 
a coinplete defence against the action, and consequently, the 
Conrt erred in rejecting it. There innst be n venlre c78 now. 

PEE CURIAJI. Judgment re~ersed. 

Tllc acts of goi~ig yearly,'for a few weeks at  a time, to get raiis and other 
timber off of land, thougll only val~iable for timber: do not amount ro suc!~ 
an exercise of ownership as will ripen a defectire title, or give a11 action of 
t req~sss  punre claus~amfi-eqit. 

THIS was an action of tresspass p a r e  cZaz~swn, fr.rglt, tried 
before ELLIS, J., at  the Spring Term, 1857, of Caniden Snpe- 
rior Conrt. 

The plaintiff traced his title from one James Bray, who 
was in the habit, more than forty gears ago, of going jearlj-, 
for a few weeks at  a time, upon the lancl, and getting rails 
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and otlier timber ; tliat in some years lie wonld go more than 
once ; that lie albo n~ould go upon the land as often as they were 
cut, and take off timber and rails. This was continned nntil 
the year 1828, when he  sold LJ metes and bounds to Zibn 
3'orbes, nlio continued the same practice of going yearly and 
getting timber as above stated, until 1834, when he  sold to 
one NTilliam Bartlett, by metes and bounds, who continued 
the same acts as above stated, until his death, in  1832. The 
plaintiff is liis son and heir-at-law. 

The land in question is swamp, and not susceptible of cul- 
tivation. I t  is only raluable f'or tl:e purposes of getting tim- 
ber. I t  is disconnected with an)- otlier lands owned by  the 
above named persons. 

There was no other evidence of title in tlie plaintiff. 
The Court was of opinion that, upon this state of Bcts, the 

])laintiff Tras not entitled to recover. 
The plaintiff submitted to a rionsuit and appealed. 

Jotdm, for plaintiff. 
S o  counsel appeared in this Court for the defendant. 

PI:ARSOX, J. Tlie acts of the plaintiff, and those under 
whom he  claims, in getting rails off of the  land from r e a r  to 
year, were separate and nnconnected trespasses, and do not 
amonnt to tlie exercise of such ownership as d l  ripen a title, 
or give the right to maintain an action of trespass, q. c. f. 
The doctrine on this sub.iect is diecnssect', and all the c a m  
collated in I ; ( f t ; i~  T. @ob6, 1 Jones' Rep. 406. There is no 
error. 

PER CURI- i~ .  Judgment aftirmed. 
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CHARLES XALLOP, d n7. propoztndevs v,  BUTTIXETY XcNAIR, 
el a[., caveulors. 

A provision in a vill that a eertaiu female dare  " mill be set free, if she be- 
bares hersi~li' as n good cliniacter should do-to be u d e r  the care of my 
daughter J. aixl her ila~i~liters," conreys 110 interest, either legal or equita- 
ble. to tlle dniightei,~ of 6. 

TIhere a script IT-LS attested by three witnessc., 01112 of wliom was incoinpe- 
tent on account of n peauniai.y legacy, and afterwards a legacy TTas trans- 
ferreii from one legatee to ilnotl~ei; by emsing the Iseqoest in one part of 
the iii?ti.iimai: n!ldinter!ining it ill anotller, as lo 11-11ic.h acts one of the conpe- 
tent v i tacsae  to tile first erccuiicrnj and the one takicg the legacy, again 
a t t e s id  it, tlie a!terarion in no wise afficting his legacy, held, that the 
script, in its altered condition, was duly attested. 

THIS was an issue dez~isnvit cil m l z ,  tried before P ~ ~ s o m ,  
J.. at tlie Spring Term, 1857, of' Eicliinond Superior Cowt. 

The seript y~-ogo~u~decl as the last will of Xiel NcXair, is 
(materially) as -t'ollows : 

.' 1st. I gire to iny daughter Miriam Smith, a tract of land 
on ~ ~ l i i c h  she and her children now live, cdled the fork tract, 
cL-c., (with certain continpiit liniiiations ~f the same.) I also 
give and bequeath to my said daughter, a s e ? w n t  by t A e  name 
c f i i h c y  nizd her t h e  clu7tb~cx, to her, aucl to tlle heirs of 
her 'ooclp for ever. 

L'2n~1. I gire and bequeath to n ~ y  daughter Sarah Gibson, a 
boy iianiecl I'iiilip, (~vith limitations over.) 

+'3rd. I give to the cllildren of my claugliter Anne Eliza 
Chance, clec'cl., a serraat named Lizzy, and a boy named 
Henry. 

4th. I give and bequeath to my granclson, Xiel A. McXair! 
one hundred dollars, as he needs it. 

5th. I gire aud bequeath to my son, John C. McSair, five 
hundred dollai-s, to be given him by niy claugliter Jane Mc- 
Xair, out of any monies on hand, or due to me at  my death. 

6th. I give and bequeath to my son Matthew McNair, a 
servant named P e m y ,  and her offspring. The other proper- 

4 
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ty I gave my son Matthew W. JTas conveyed by me to him, 
by  deed and bill of sale. 

7th. I give and bequeath to my danghter Catharine Xc- 
Ir'air, a servant named Emily, kc .  

6th. I give and heqneath to my claugllter Jane XcKair, all 
my lands on both sides of gum s ~ ~ ~ a m p ,  including the man- 

,. < \  sion house and premises on wllicll I now live, " " 
together with the f o l l o ~ ~ i n g  servants, to wit: " L \ T C ( M ~  and 
q$kyring," Suekey, Jim, Statira and offspring, Charles, Caro- 
line, Eliza and ller son Milton ; Xliza's other chilcl, SIinerva, 
will be set free. if she behaves herself as a person of good 
character should do, to be ullcler the care of lily daughter 
Jane  and her daughters, to be taught to read the new te,ta- 
nient. Also I give to dn1.ighter Jane, Celia and her OH'- 
spring, Charles, a blaclwnith. I albo give nntl  bequeath to 
m y  said daughter Jane, t l ~  land I o v a  011 Bridge creel;. " 

,Ilso my negro ~~-o inan  IIannah, to remain with my said 
daughter. Also I gire  and beclll.cath to my daxghter Jane, 
all my blacksmith tools, farming iixplements, v-agon and gear, 
two carriages and harness, all my horses of e w r y  description, 
all my cattle, hogs, po~dt ry  ; all my llonseliold anJ  kitchen 
funlitme, cotton-gin, press, nncl all n i ~  other property of n-hich 
I may die seizccl and possessed, not otherwise specially de- 
~isec?." Dated 1st of December, l S 5 .  Signed by the tes- 
tator, and n itnessed as follo~rs: t '  Signed, sealed, pronounced 
and decl,tred, L,v the testator, Xiel JIcSair,  as his last will 
ant1 testanlent, in the presence of us, ~ 1 1 0 ,  in the presence of 
the sic1 testator, hare suhscribccl as witnesses. Test, D. Mc- 
Laurin ; Test, Xiriam 3. X c S a i r ;  Test, Kiel 11. 3fcSnir ;  
Test, Niriarn A. McSair." Testator died 7th of January, ISX. 

Duncan X c L a ~ ~ r i n  was the writer of the will, and proved 
its execution according to the forins of lam-, also its snbseqnent 
erasure and interlineation, as stated belov. 

Niriain a McSair,  another subscribing witness, was offered, 
and objected to by the cax7eators; because, that by a clause in 
the 8th item of the will, Ninerva is bequeathed to Xrs. Jane 
McNair and her daughters, of whom the witness was one. 
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The witness was admitted by the Court, and proved the due 
execntion of the will as drawn by XcLaurin; and she and 
XcLaurin both proved i t  as originally executed. Miriam Me- 
S a i r  proved that the words in italics in the 1st item of the 
will in relation to Eancy and her children, were erased by 
the testator with his own hand, and the words also stated in 
the 8th item in italics, in relation to Sancy and her off- 
spring mere interlined by the testator; she stated that 
she had witnessed the  ill twice, tlie last time with x i e l  
XcXair, upon the occasion of the erasures and interlineations 
as above set out ; that this was done at the request of the te+ 
tatator, a few clays after the original execution of the will. 
The  ill, as originally wjtten, 1%-as still legible, not~~ithstand- 
ing the erasure. S i e l  3. llIcSair is tlle yerson mentioned 
in the 4th item of tlie ~ d l ,  ancl vas  objected to on account of 
interest, being a legatee under that iten1 ; aucl the objection 
was sustained. 

The Cowt instrncted the jnry that, taking the evidence to 
be true, tllc marking or erasures could not agect the other 
parts of the mill, inasnincli as it TI-RS done only to alter the 
disposition of Knncy and her children, which he attern;?terl 
by tlie interlinention, bnt ~ ~ l i i c l i  f'decl for the want of proper 
attestation; tllat they slionlcl f i d  the script as first written 
and attested, to be the last v-ill ancl testament of Xiel Mc- 
Sai r ,  because the re~ocation, as to Kancy and chilcl, was only 
upon the conclition tlint the interlineation shonld take effect. 
The caveators excepted. 

Verdict in favor of the propounders. Juclgnient and xp- 
peal. 

W~I~.Y~OPL,  sen'^., for the propon~clers. 
Xelly and C~~wze~on, for the caveators. 

PEARSON, J. Miriam Mclu'air does not take either a legal 
or  an equitable interest in the girl Minerva, consequently she 
was a competent witness. 

The mill directs Minerva "to be set free." This is incon- 



300 IN THE SUFREME COURT. 

sistent with the idea that any one mas to have an ownership, 
or interest in her, as property. The intention was simply to 
recommend her, after she was set free, to the care and patron- 
age, and fi-iencllp oEces, of the testator's daughter Jane, and 
her  daughters ; which was the more proper, as he had given 
the mother and brother of Xinerva to his daughter, and, no 
doubt, expected bhe ~ o u l d  allow Xinerva to continue to live 
~ i t h  the family. 

I n  SI7tqmn V. Ifing, 11 Ire. Rep. 377, the intention was to 
vest the legal title in some one, as the ostensible owner of the 
slave, who was to he in law his master, hnt was to allow hiin 
certain privileges, and mas not to treat him as a bond slave. 
I n  our case, the intention was to set the girl free. So, no 
one .vva to be her master, either red ly  or ostens;blp. This 
distinguishes it froni Siinpwn v. h i 'n~ ,  and from Lea v. Brown, 
3 Jones' Eq. 140. 

The script nms, therefore, duly executed, and ought to have 
been aclniitted to probate, either in its original, or in its alter- 
ed condition. In this question Kiel A. McSair  had no in- 
terest, for i t  would in no wise aflect the legacy of one hnnd- 
red dollars, given to him, whether S a n c g  and her children 
passed under the first item, or under the 8th. So, there is 
error in holding that he was not a competent ~vitness in  refer- 
ence to the cancellation and interlineation of that part of the 
script. I-Ie was competent, and the attestation of Niriam A. 
JfcXair and this witness, ought to have been allowed the ef- 
fect of establishing the script as a will in  its altered condi- 
tion. 

Suppose the original script had been left unaltered, and a 
codicil added, changing the legacy in respect to S a n c g  and 
her children, by giving them to Jane  JIcNair instead of Xi- 
riam S'rnitl~, and the codicil duly attested by these two wit- 
nesses, could i t  be seriously insisted that Xiel A. Mcn'air was 
not a competent witness, because he had a legacy given him 
i n  the will ? Instead of making a codicil, the testator resorted 
to the shorter mode of cancelling and interlining, and took 
the precaution to have two attesting witnesses to the script 
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in its altered condition. This had, in law, precisely the same 
effect as a codicil, and,  of course, the principle is the same 
in  regard to the competency of the subscribing witnesses. 

I t  is unnecessary to decide the point as to the egect of the 
statute, which went into operation after the will was executed, 
blrt before the death of the testator. Nor is i t  necessary to 
notice the exceptions taken to the charge. There mnst be a 
wn i re  cle noco. 

1 PER CCRIAX. Judgment reversed. 

1 RICHARD FELTOR v. JOSIAH R. KEJTE. 

V l ~ e r e ,  in a question mhetllcr a certain deed was fraudulent and void as to 
creditors, facts mere adduced and relied on by both parties, and many of 
the usnal badges of fraud proved; among other facts, it appeared 
that a small balance, out of a large consicleration rccited in the deed, was 
unpaid, it was error in the Court to make the questiou of fraud turn upon 
the payment. or tile non-payment, of the zvhole consi~leration expressed in 
the deed. 

A c r ~ o s  of TROTEE, for the conrersion of John,  a slave, tried 
Ixfore ELLIS, J., at the Spring Term, 1857, of Perquilnons 
Superior Court. 

The slave in question, wit11 fifteen others, was given by 
the will of one I k d a r  Felton to one Townsend, for his life, 
and after his death witl~ont cllildren, t o  the plainti4 and his 
brother Elisha Felton. 

The plaintiff introdneed a bill of sale for all the negroes, 
fro111 Ton-mend to lliin,, reciting the consicleration of t r o  
thousand dollars, dated October, 1855, and ~~itnessecl by one 
Elislia Felton, the brother of the vendee. Both lie and the 
vendee Irere the uncles of the vendor Townsend. A t  the 
time of the alleged sale, Townsend was much in debt, and on- 
Ig had personal property, beside these negroes, to the amount 
of three hundred do!lars, which was snbseqaently sold under 
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execution. I-Ie had a190 a tract of land, which brought in 3 

~ w l t  of twenty-five d o l l a l ~  After the esecntioa of the bill of 
sale, tlie slaves went into the possesqion of the plaintiff'foi. a 
short time. and then  rent hack to the possession of' Townsend. 
The latter lived upon a plantation n-hich he liad formerly 
ovned, hat  which he had sold to his father-in- la^. For the 
then current gear, Iio~vevcr, this p1anta:ion had been r e n t ~ d  
by the plaintiff: The neprcw ~l~entionecl in the hill of sale 
ren~ained with Townseccl upon this plantntion. untiltliey n-ert 
seized b j  the defcnclant, as slieriPi. under csecntio~i.. except 
tllat on one occasion they Jvere sent to the plaintiff at IIert- 
fhrcl for the purpose of being hired out, ancl. after a clay or 
two, rctm.;ied into his posse~sion. 

S o  n s o n e ~  was paid at  the c~ecn t ion  of tlle bill of wle, ' ) ' I :  

both the sill~scriling witne+es and the vendor Tonn-end. 
m o r e  that it v a s  agreed tliat tile price of $2,000 mas to Le 
paid b y  the ~enclec's t t i l i i~~g up claims npni~ist Tonmend to 
the amonnt of'M,000. Tlie 1)laintiff clicl take u p  claims a p i n . t  
To~vn~encl  to the a ~ u o ~ u i t  of $1,920, and gave h i  note for the 
remaining $90 to To~vnsend, n llicli v-as still ui~lxtid. Some 
of these debts were executions lei iecl on tlle property con- 
veyed, ancl all of tliein were ho,~ci~i?jii?~. 

m lownsend swore that, after the sale, the slaves remainel3 
wit11 him, as the property of the plaintifl, lie acting merely as 
his agent ; that lie received no Trages, nor contracted for aug : 
tliat lie made no return of sales. nor of negro hires, ancl that 
tliere was no unclerstanding l~e t~reer i  him and the plaintif, 
that he sh0111~1 do SO. I I e  said that nothing n-as made 011 tlie 
f'arin for sale, but that all i t  proilncecl was eonsuined by the 
f,iiriily and negroes; that he l i d  the entire control of tllc 
slaves and other property, allcl liad not receirecl any instrnc- 
tivns from the plaintiff in regard to i t ;  that the latter hact 
not been upon the premises since the date of the bill of sale. 
H e  swore that there was no arrangement or understanding, a t  
any time, that he, Townsend, was to have a beneficial inter- 
est in the pmpertj-, and thqt he liac? no design of delayiug o r  
defrauding his creditws, 
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I t  appeared that two thousand dollars TFas a fair price for 
Ton-mend's life-estate in the slares. 

Tlie Cowt instructed the jnrS that lie J T I ~  alleged frand 
~nlrst  prore it. That tlie defendant in this case diti allege 
fraud, and to eatitle himself to a veldict, lle inust prooe the 
fraud as alleged. Tlmt innsmnc!i, l i o ~ ~ e ~ e r :  a s T o ~ ~ i ~ s e n c l  was 
aCmitted to be largely indebted beyond his ability to pay, 
and all these facts n-ere I;1io~r11 to the plai~itifY and Tuwnsenii 
at the time of the esecniion of the bill of sale;  a ~ i d  as the 
trn~isaction n7as betn-een near ~ e l : ~ t i o n s ~  (the plaintiff' and the 
znhcribing ritiiess being tlie une!es of the bal-gainor,) it must 
a:,pear that the $":C:OO recited a; the purcllase-nioney was a 
fair p~.ice for the slaves, and that it Tau actually paid by the 
plaintiff, o t h e n ~ i s e  tlie trmlsaction n-onld not be supported, 
7i11t .\r-odtl be frandnlent as to creditors. I t  was left as a bw- 
tlleii npon the defenclant to sati;f>- the jlu.1 that a fair price 
l!nd not been given for the slares if sl~cli  were the fiict, bnt  i t  
was inipcmcd ul-~on the plaintiff as a 1~11rthen in rien- of tlie 
facts ~eci te t l  to proTe that he hacl actually paid tlle pnrcliase- 
rnone? for the ,slaves, and fililing to do so, the defendant 
~r-onlcl be entitled to a T-edict.  Plainti8 esccp:ed to this 
cllarge. 1-edict  for the defendant. Judgment and appeal. 

ILcd, for the plaintiff. 
S o  counsel appeared in this Court for tlie defendant. 

SA\q C. J. Tlie plaintiff excepts only to that portion of 
his Ilonor's cilargc ~vliicli relates to the payment made by the 
plaintiff to the witness, Townsend. Tlie latter had a life-es- 
tate in certain slaves, anlong whom was the negro Tom, the 
sn?)ject of this suit, and all of mlioin he  sold to the plaintiff, 
as is alleged, a t  the price of $2,000, which was their value. 
The transaction had many of the usual badges of fraud, but 
was averred by the plaintiff to liave been fair and bonnji'c7e. 
Townsend was examined as a witness, and stated that though 
no tnoney was paid to him, yet the price agteed on between 
him and the plaintiff was to be paid by the latter, in discharg- 
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inp  debts of' his to that amount, and the plaintiff did discharge 
debts hoiiestly due Ly To~vnsend to that amount, except about 
eighty d~ l la r s ,  for ~i-llicll lie gave Townsend his note. Tlie 
defendant jnsiifietl trlliing the slave in qnestion, under an es- 
ecntion a p i n s t  To~r~lsenll ,  alleging the bale to the plaintiff by 
him to havc been fixrtdnlent, and void zs to creditors, he be- 
illg, at the time, greatly indebred." 

His  EIoi~or inst~xcted the jury, in substance, t h ~ t  as the de- 
fendant alleged that the sale to tlie p1ain:itf x a s  fl~andulent, 
h e  must p i~ jve  it, and after setting fort11 tile a l p r e n t  1)aclges 
of frand attending the transaction, lie p~oceeda as f0110~~6 : 
" I t  must appexr that the t ~ v c  tliollsmd clollx:~ m s  a fair 
price for the blaves, and that it mas w f ~ ~ n ? / y p r l i d  by the plain- 
tig, other~vise the action conlcl not be snplmrtcil, but w-oulcl 
be fraudulei~ t as to creditoi.~," arid closes his c l i a i y  by instruct- 
ing the j w y  "that i t  was iinposed as a b~trtlien upon the 
plaintiff, in r7ieny of the f'acts recited, to pisor-e that 11e had crc- 
tucdly paid tlie pnrc1la.e-money for the slaves, and failing to 
do so, the clef'enclant wonlcl be entitled to a veidict. 

I t  is very certain the alleged sale of the slaves hg Townsend 
had man?, if' not all, the usual budges of' fraud. FI-antlulent, 
Irowerer, as i t  apparently was, i t  was open to the plaintiff to 
show, if he could, that the transaction was a tkir and bonlb 
$'cle one. H e  was at  liberty to sl~om that the price agreed on 
was tlle fill1 valne of the slaws, and that he had paid that 
price. To~vnsend, nhose testimony was received without ob- 
jection, sx70re that tlle price of tlie slares was to be dischared 
by pa~- iug  debts due b ~ 7  hiin, and i t  was proved tl~iit the plain- 
tiff had paid debts of Ton.nsenc1 to the arnonnt of' $1,920, 
leaving unpaid tlle small sum of' $80, for n-liicli he g a v e  T ~ w I -  
send his note. I t  was proved that the iiiterest of To~vnsend 
in the  slaves, a t  the time of the convepnce,  was worth $2,000. 
His  IIorio~* co~nmitted no error in chalging the jury that it  
was incumbent on the plaintiff to show that he had paid the 
purchase-money ; but we think he erred in charging them 
that from it, they might rightfully infer that if any part of the 
price, horever  small, was unpaid, the price had not been ac- 
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tually paid. Sucli must have been the impressioll produced 
on the minds of the ju ry ;  for there is no suggestion that the 
plaintiff' liad not paid to the creditors of'Townsenc1 $1,920 oont 
of the $2.000 ; nor was there an7 question made tliat the 
claims so paid 11y llirn were not f'ail.1~ and llonestly due from 
Tov;nsend, ILis IIonor ought to have instructed tlie jnry as 
to the $30, that the deficit in the non-payment of so small a 
part  of so lmge a snm, ought not to deprive the 1)lainliff of 
the  I~eneZt resulting B.oi11 the payment actually n ~ a d e  b~ llirn, 
if they were saGi:iied of the honn J i c l e~ .  Believing that this 
point was not placed before the jury in its proper light, and 
tlint inj nstice may h a w  resulted to the plaintiff from the er- 
ror, we think he is entitled to have his case exaxnii~ed by 
o t l e  j r y .  Keni~e & noco. 

PER CLXIA~I. Judgment rel-ersed. 

STATE v. TRIM HOPI<IKS. 

TI-here a slave handed money to a free negro in a liquor shop, xllo hanclr~d 
it to the liqrior dc.aler, and on receiving for it a. quantity of spirits! xrhich, 
tlica and there, mas handed by h im to tlie slnre, it n.a3 Iieid that he 
not guilty of either selliizg or giving the spirits to the sIa1-e. 

r 1  1117s wab a11 inclictl~lent against the defendant, wlio was a 
free negro, f ; ~ r  fnrnisl~ing liquor to a slave ; tried M o r e  his 
Ilonor, Jnclge I':LI.I+, a t  the S p r i ~ g  Term, 1857, of' I'erqni- 
iilons Superior Court. 

The indictment contained two co~ults ; one for selling epirit- 
ous l i q l ~ o ~ .  to a slave ; and the other for y iu ing  i t  tu I1i111. Both 
counts coliclnded against the act. 

Tile proof was tliat, after Jan i~aq- ,  IS%, when the Revised 
Code went into operation, the defendant, who is a free negro, 
being i n  company with Jack, a slave, belonging to a Nr.  
Skinner, at a house where spirituous liquor was usually sold, 
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received fiom the baid slave a sniall piece of money, v i t h  a 
request that, with it. he ~vnnld purchase ihr him a quart of 
spiritous liquor, ~ l l i c l i  lie did, and immediately delivered i t  
to the slare. 

The defendant contcnilccl these facts did not constitute a 
breach of the siatnte ; b u t  the Conrt being of a difireli t  opin- 
ion, so instlvctcd tllc jury. Ilefcnclant esceptecl. 

Verdict for the dta:c. Jnclgment ant1 appeal. 

S - i ~ i r ,  C. J. Tlle dcfenclant, a free Inan of color, is indict- 
ed for ;% riolnticm of tlic l a m  of the State piinidling tlie trad- 
ing vitl i  s l a x s .  The inilictinent contains two counts: one 
fbr ht / /; I ,: ,  spil-itons liqnor to a sl:ire, the other for g i c i i ~ g  the 
liquor to the s h r  e. Tlie Eevisecl Code contain* two chapters 
on this inbject : tlic 3-1111 and the 107th. The 87th section of 

tlie first prouiiles-" S o  person sllall sell or cleli~er to any 
slave, ihr cash, or in esciiange fur articles delivered, or upc~n 
any consitlei.ation nliatevei., or  as a gift, ally spiritom liquor," 
'kc. The 617th section of the latter cllapter is as follons : 
"If arlv free negro shall, directly orinclircctly, sell, or gi re  to 
any person, bond or free, ally spiritoas liquor, he  sliall be 
 guilt^ of a misdcnieanor." These tn-o chapters, be i l~g  pabsetl 
a t  the same sedan uf the Legisltttai.e, coastitnte but one 
ant1 are to be considered together. The language used in the 
24th chapter is ~uflicieiltlj- hroad to embrace free negroes, 
but it did not go as f j r  as the Legiblatnre tliouglit the exist- 
ing evil required. i t  forbade that class of our population from 
trading n it11 slal-es for any of tlie articles en~unerated in it. 
but i t  did not reach another pl*acticc wliich was felt as a great 
nuisance, tlieir dealing ill spirituous liquor wit11 vliite men. 
To cure this defect, ille 67th section of the 107tli cliapter was 
inserted, forbidding them to sell, or give to any one any spil- 
ituous liquor. The question pre3ented to us is, clo the facts 
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stated in evidence bring the defendant ~vitliin either clause 
of the recited chapters ! RTe think they do not. 

Tlley are as follow> : The slare named in the indictlnellt 
gave the defendant money, reque&~g liiin to purcllase spiiits 
ibr ilinl. They v e n t  together, or x w e ,  at  the time, but11 pre- 
bent in the place n-liere liquor was solcl. The clefer~dant tile11 
1::inded the seller tlie money of the slare, and receired ,a 

cixart of spirits, wliicli was limlded to liim by t l ~ c   endo or, and 
by ll i i~i inimccliately l~andetl  to the slsre. In  contemplation 
of l a v ~ ,  did the clefendant wil to the slave the bpiiits, as cllnrg- 
ccl in the first count of the inclictlnent ! A sale, as defined 
Is? Justice Xlackstone, '( is a ti~nnsulutation of property hoin 
one ~ l l a n  to another in consiJeration of soiile price or recom- 
lieuse in indoe ; for there is 110 sale ~ i t l i o n t  a recoilipell~e ; 
tiielc must be a prl i t lpi~o quo ;" 3 131ack. Coln. 446. The cle- 
fendant had uo property i11 tlie article solcl, and received fhw. 
the slave no con3icleration of any kind. There  as then no 
bale by tlie dcfen(1wt to the slare. 

X'ns there ally gift, as c h a ~ y e d  ill the secolicl count? I3otli 
tile slave aud tlie defendant m-ere present dnring the whole 
t~anvtction. NTllen the elefenclnnt liacl received the money 
fro111 the slave, 11e handed it to the vendor, who, in retnnl, 
lianded the sl~irits to him, and he immecliately transferred it  
to the slave. Tlle  pa^-ties were hot11 present. The spirits 
were in the possession of the defendant but for a inonlent. 
l i e  acquired no property in  it. The ~vhole was one continu- 
o m  a c t ;  the defenclnnt was but the conduit pipe to conduct 
tile article purchased by  the slave to Ilim. I n  no seuee was 
i t  a gift b3- clefkndant. 

l i i s  1Ionor instrncted the j ~ i q  that, in Inn-, tile acts proled 
were a breach of tlle statute. I n  tliib there was error. 

PIX C V c ~ - ~ ~ r .  Judgment reversed. 
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STATE v. JI31 WRIGHT. 

(Same point as in the preceding case.) 

I r ; n r c~ \ r c s~  against defendant, a free negro, for fnrnishing 
spirits to a slave, tried before ELL+ J., a t  the Spring Term, 
1857, of Pel qniiuons Snperior Conrt. 

The indictnient conta;ued t ~ o  connts, one charging tliat 
the det'endmt unlawfully did stll crnd dtllzw spiritons liqnor 
to Sam, a slave ; the other cllargillg that the defendant nn- 
Iawfally did give the spirituous liquor; both concluding 
ngailist the statute. The proof stated was that Sam gave the 
defencla~it money, r i t h  s request that he n-onlcl pnrcliase for 
him, spiritous liqnors, ~ ~ l l i c l l  he did-one quart-and delirer- 
ed i t  to said slave. 

There were several l~oints taken below, which it is not 
necessary to be stated, as the opinion of tlie Court proceeds 
on other grounds. 

The Court charged tlie jury that, upon the facts of the case, 
the defendant was gnilty. Defendant excepted. 

Verdict for tlie State. J u d p i e n t  and appeal. 

Attomcy Gt.neml, for the State. 
J o r d m ,  for tile defendant. 

K ~ s n ,  C. J. The defendant in this case is a free Illan of 
color. Tlie inclictrr~ent is s~ibstantixlly the sanie as in the 
case of IIopbil~s, ante 305. In  the first count, the defendant 
is chalged ~ i : h  se7l;q ancl d(Zlce/-ing to the slave, Sam, the 
property of 31ra. I3:irrcin, a cl11al.t of spirits ; and, in the second 
count, for giving the spil,its. Tlie facts of die case, thoiigh 
not exactly those set forth ill the case of I-Iopliins, are sufiici- 
ently so to call f o ~  the sanie judgment. In the case sent up, 
his IIonor states the 6rbt c o m t  was for delivering the spirits. 
The delivery to which the statute refers is a delivet y as 21. gift. 
If there is no gift, there is no such delivery as brings the de- 
fendant within the operation of the statute. There certainly 
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was no sale b y  the defendant; nor mas there, for the reasons 
nientloned in the case of Hopkius, any gift. From the man- 
ner in which the case is drawn np, i t  is evident that the main 
object was to obtain from this Court an opinion as to the cor- 
rectness of tlie Court below, in the course pnrsued as to the 
verdict of the jury. Less attention, therefore, mas paid by 
the Judge  in  stating the facts as to tlie innin snbLiect ; but, 
as before remarked, suEcient appears to satisfy us that there 
was 110 breach of the lam, as atatecl in the indictnient. 

I t  is not necessary, in the view we have talien of the case, 
to express an opinim upon tine other cluestion sent up. 

The judgment below is reversed, and this opinion is to be 
certified to the Superior Court of Law of Perclnimons County, 
that i t  may proceed to judgment according to  la^^-. 

PER C ~ I S I L  Judgment reversed. 

JACOB H. HARTSFIELD v. ALLEGOOD JOXES, ct  al. 

Besides the ordinary office of supplving the p!ace of an appeal, under peculiar 
circumstances, tlie writs of ce7 tkomr~ and.recorcJarz may be used as 7%-lits of 
error and fdse judgment, respectively: in ~vhich cases all that can be dis- 
cussed is the error alleged to be apparent on the fkce of the record. 

\I-liere an action of assumpsit was hrought 11pon an unhquidated account, a 
judgment given aga~nst the defendant, ailcl an a1qxa.l taken to the Connty 
Couit, upon a default In that Court, it was eiror to give judgment final for 
the sum recovered below, without an enquiry of clamages. 

T I I I ~  was a writ of certiornri, issnecl from the Superior to 
the  County Court of Green Countj, heard before ~IANLY, J., 
a t  the Fall  Term, 1356, of Green Superior Court. 

The writ was issued on the petition of the defendant, Alle- 
good Jones, alleging that a jndgment had been taken against 
him before a justice of the peace of Greene County, for a 
sum certain, from which he had appealed to the County Court 
of that County, on giving bond, with the other defendants as 
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his sureties; that judgment final was entered a t  the return 
term of the appeal, against hiin and his sureties, for the sum 
recovered before the jnqtice of the peace, vithont the ascer- 
tainment of damages upon an enquiry before a jury, and that 
an  execution issned fi-om tliat Court for the sum so adjntlgecl. 
The petitioner alleges reasons for his not appealing from tlie 
County to the Superior Conrt. and various factb to show that, 
up011 tlle merits of the case, the judguent  was m j u s t  and 
against law. I I e  praj-s for a trial ,?e t~oli'o, &c. 011 the re- 
turn of the writ of cci*iiom~i l p n  the question of a new trial, 
rarious matters of h c t s  irere .ilO\Tll bj- the parties severally, 
u p n  vhich i t  was contenc!cd by tile clcfelldants that they 
should have a trial ,tom, 1 ~ n t  t l~nt ,  at  any mte, as they 11::il 
not liad the benefit c ~ f  an e n q u i r ~  of daniages, the judgment 
of the Coantj- Court rencleril~g a fiilal jndglntnt, slloirld 11c 
rever~ecl, ancl an interlocntoi-J judp ie i l t  be first ordered tq1 
enquire of damages. 

The Court, upon conbideration of the case, refused to give 
a new trial, and fnrther 1.efnsed to reverse the judgment of 
the Conntg Co~wt upon the nxt ter  of lam-, and ordcrcd the 
c,~diornri to be dismissed. 7JThereupon tlie defenciants ap- 
pealed to tlle S u p r ~ m e  Conrt. 

S o  connsel appeared for the plaintiff in this Court. 
Xoc7/iznn, for the defendants. 

BATTI,E, J. The writs of w c o d u i ~ i  and c e i ~ t l o r ~ r i  are mecl 
in tliiv State, most commonl~ ,  as substitutes for  appeal^, where 
the appellants had, ~ ~ i t h o n t  default, lost, or been improperly 
deprived of their right of appcal ; and in  such cases they llavc 
been a l lo~~ec l  a trial d6 ~ j o m  upon tlle merits in  the Superior 
Conrt. They may be used also, the former, as a writ of falbe 
judgment, and the latter, as a w i t  of error; in which case, 
all that can be discussed and decided in the Superior Court 
are the form and sufficiency of the proceedings in  the 
inferior tribunals, as they appear upon the face of thein. 
Parker v. Gilwath, 6 Ire. Rep. 221 ; flrebb v. Dztr- 
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ham, 7 Ire. Rep. 130; Brooks v. Xorgan, 5 Ire. Rep. 481; 
Comnlssionei.s qf Xnleigh v. hTune, 2 Jones' Rep. 288. The 
-writ of re/70rcZwi lies to an inferior fribunal, whose proceed- 
ings are not recorded, and i t  is necessaril~ used as a writ of 
false judgment, because no writ of error can be brought npon 
the order, sentence or judgnient, of such tribunals. 2 Sellon's 
P lwt ice ,  544. 

The w i t  of cei7tiotwi lies to a court of record, and may be 
used for the same purpose as a writ of error in the regular 
form. I t  is true that, in the cace of BI'OO~S V. Jlotynx, above 
referred to, i t  is said b r  the Court that this w i t  has been 
used b j  necessitr for tlie correction of error3 in l a v ,  in those 
cases n -hex  the right of appeal h s  not been given. J'ie can- 
not perceile ally slificient reason T T ~ J -  i t  11xy not be so qj- 
plied in all cases, as it 1 ~ 2 1  bc but another f ~ n u  of the n-rit of 
error. That w i t ,  in 1 h g l ~ ~ n d ,  ibsaes out of tlie C o ~ u t  of Chan- 
cery, bnt liere we llave no ofice in o w  Court of Chanccrp out 
of'vhicil to issue a n-rit. It ~ n l ~ s t ,  therefore, be issned from 
the superior to the infeiior conrt of record, and w l ~ t h e r  it be, 
i n  the well k n o ~ m  fo:.:n of the ctr?iolvt-i, or in  any other 
form9 can make no clift'erence in the rights of the parties liti- 
gant. 

The v r i t  of cc/~i;oi*nt+;, in  the case noiv before us, was 
treated in the Sl~perior Court soMy 'as a w i t  of error, and 
his Ilonor decided upo:~ the errors a d g n e i l  agniilrt tlie plain- 
tiff' i~ error. Tho alpeal  froln that decision brings before us 
the n-hole record, and it is nldcle our duty to render such 
jndgnient, as upon inspection of it, i t  sllall appear to us ought, 
in  lax-, to be rendered thereon. 

The snit commenced before a single justice, by  a warrant 
on a medical account for t m n t ~ - f i v e  ciollnrs. The justice 
g a r e  a judgment for seven, and the defeildant appealed to 
the  County Court, giving bond x i t h  two sureties, fbr the ap- 
peal. The principal defendant did not enter any pleas in that 
Court, and the plaintiff took judgment by  default final for sev- 
en dollars. The defendant contends that the plaintie had no 
right to take a final judgment, bnt was entitled to an inter- 
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locutory jndgment only, upon which he  could not ha re  a fi- 
nal judgment until he had his damages asce~tained upon a 
writ of enquiry. In  this we think he is right. The warrant 
mhich stands for a declaration is clearly in assumpsit. Upon 
a defanlt in that action, ~ h i c h  sounds in clamages, the judg- 
ment is necessarily iilterlocutory, ancl no final juclgn~ent can 
be had until the damages have been ascertained upon a v r i t  
of enquiry. Step. on PI. 105 ; 1 C11. P1. 125. In  treating of 
the " election of actions," X r .  Cllitty says, " the action of debt 
is frequently preferable to assnnzpsit, or covenant, becanse the 
judgment in debt upon a nil cllclt, kc.,  is, in general, final, and 
execntion may be take11 out iminediately, without the expense 
and delay of a writ of enquiiy, ~vhich is usually necessary in  
assumpsit, or covenant, in the case of jndgineat by default." 
See page 242. The Act  of IS08 (1 Rev. Stat., ch. 31, sec. 96. 
Rev. Code, ch. 31, sec. 91) ohriated this dificulty in suits up- 
on bills of exchange, promisory notes, and signed accounts, 
by anthorising the clei~k to ascertain the interest which might 
have accrued thereon, ~ ~ i t l i o u t  a writ of enquiry, and direct- 
ing the an~onnt  thus ascertained to be ineluclecl in the final 
judgment of the Conrt. The 105th section of the same chap- 
ter of the Revised Code, has a provision, ( ~ h i c h  is not to be 
founci in the Revisecl Statutes,) having in view the same ob- 
ject in the case of appeals from the judgment of a justice to 
the County, or Superior Court. After enacting that, in the 
case of an  issue, i t  shall be tried at  the first term, it  proceeds 
to declare that, when the defendant shall iilake default, the 
plaintiff, on such denlands as are mentioned in section 91 of 
this chapter, shall 1ia1-e juclgnient in the manner therein pro- 
vided, and, in other cases, may hare  his enquiry of damages 
executed forthwith by a jury." The last paragraph clearly 
recognises the necessity of sucln writ in those actions which 
sound in  damages, such as covenalit and assumpsit. 

Our  opinion is that the judgment of the Superior Court is 
emoneons and must be reversed, and this mnst be certified as 
the l aw directs, to the end that the judgment of the County 
Court may be reversed, and that an interlocntory judgment, 
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that the plaintiff's recorer be entered, upon which he may 
have his writ enquiry executed preparatory to his final judg- 
ment. 

PER CURIAK Judgment reversed. 

Doe on the demk of FLORA CAMPBELL v. WASHINGTON A. 
BRANCH. 

Wllere, in the description of a tract of land, an aswtained, or natural ob- 
ject is called for, the same must be reached by one straight line, irrespective 
of course and distance; and when such ascertained, or natural object is of 
au extensive character-such as another tract of land, a river, or a swamp, 
tiiis line must be run to the nearest poitit in such object, likewise disre- 
garding course and distance. 

Ac r~ox  of CJECTMENT, tried before PERSON, J., at  the Spring 
Term, 1857, of I-Iarnett Superior Court. 

The only qnestion in the case was as to the correctness of' 
his Honor's instruction to the jury, in respect to a line in one 
of' the conveyances produced in evidence. One of the calls 
in this deed was for "&IcKeil's land." The distance called 
for would not reach NcNeil's land, nor would the line, estend- 
ed according to the conrse called for, touch this land. His 
Ilonol. instructed the jury that this line must be run according 
to th,e call in the conveyance, and from the point where the 
distance gave out, 1fcNeil's land mnst be gone to by the near- 
est straight line. To this instruction plaintiff excepted. 

Verdict a i d  judgment for defendant. Appeal by plain- 
t iff. 

Shepherd, for plaintiff. 
iV. JfcKccy, Ztlnzcghton and Kelly, for defendant. 

BATTLE, J. W e  do not concur in the opinion expressed 
by his Honor in the Court below, as to the manner in which 

5 
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the line calling for NcNeil's land should be run ; and w e  
think it probable that he was ~niblecl by mhat v a s  said by 
Chief Jnstice E~FFIK in tlie case of' f l ~ e  Pr,cilck?zt m d  2ILi;- 
~ v c t o n  cf the L i t e m y  Earn? T-. CZad, 9 Irc. Eep. 35. The 
call contained tv-o descriptions, n.hicl1 Kere found to be in- 
con$--tent. I n  s~icll a caw i t  is well established by numer- 
ous adjndications, that the description about n'licll there :U 

the least liability to ewor, must be  adopted, to the cxclmion 
of the other. I t  is equally well settled that the call fbr the 
line of another tract of land, ~ T h i ~ l l  is proved, is more certain 
than, and dial1 be Ihllomecl in  preference to, one for Inert: 
course and distance ; (7nwon v. Bumeft. 1 Dev. and 3a t .  Rep. 
,546 ; Gauge v. Pe~bi izs ,  2 Jones' Rep. 22.3 ; Cbm r. X c C m r y ,  
3 Jones' Rep. 496. I n  the case before us, NcSeil 's  !and ii 
identified by  the proof, but the course and distance will not 
1.eacl1 it. Zf the course wonld lead to it, then the distance 
only n~on ld  be tiisregalded, and the line v . d c l  be extended 
to the lnnd meritioaocl. Such v e r e  the cleci%ionb i11 2.11 tht. 
cases relied 011 by the def'enclant's counsel ; ~Standl/~ T. 

Bains, 1 Day. Rep. 238 ; XoPhc~z/Z T. Gilcicl-ist, 7 Ire. Rep. 
lB9 ; I,;temt~y Fund v. Clan%, z ~ h l  wpm. I t  is trve that, jn 
the latter case, I ~L~FIX.  C. J., &aid that, if the third line, when 
cxtendecl, moillil not reacli the lalce at all, then the c o n r ~ e  
nnijt he  follon-cd to the end of the given distance, and then 
Le cliiingetl, so aij to go directly to tlie lake. This propo4- 
tion n as unneceqcnrx to tlie decision of the cause, becauw the 
line. when extenclecl in the qirea  course, did. reach tlie lakc ; - 
ai:d we snppo-e it \i-as stated withont much reflect;on wheth- 
er i t  xr-aa supported by pri~iciple or l ) ~  previous edjv,ciicn:iona. 
We do not think i t  can be snpportecl by either. W e  are nut 
aware of m y  acljudged case in its favor, and it is liable to tlie 
>trring objection of introducing into the call, two lines, when 
(one is given. T l x  two lines inab have the effect of inclnd- 
ing  much more, or mnch less, land than the quantity granted. 
The gmntor supposed that one straight line would run a cer- 
tain course and distance to the land mentioned. I n  this he 
is found to have been mistalien, and we have already seen 
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that efTect must be given to his grant by following the more 
certain description. This must be clone by rnnning a straight 
line to the land, or other object called for, disregarding alto. 
gether the erroneous clescriytion of the course and distance. 
When the object designated has a consiclerable extension--8s 
in the ease of a river, swamp, or the line of another tract o f  

land, then the disputed line must be run to the nearest point 
on said river, swamp, or line of another tract; ~Spnf i l l  v. Da- 
wnyort, 1 Jones' Rep. 303. T h i r e  de now. 

PEK CURIAM. Judgment reversed. 

STATE v. JAAlES ROSS. et nT 

To make a t r e s s p s  for an entry on land indictable; it must be comrriicid 
mum forti, in a nianner .which amounts to a breach of the peace; or (ac- 
cording to some authorit,ies) which woultl neccsszrily lend to a breach of t!ie 

peace, if the perdon in possession were noi ovcravecl by a display of forcc, 
and thus bc induced to forbcar from resistance. 

Where, therefore, one, having a right to enter on land ~ I I  the posscwion of a 
tenant a t  sufferance, went with four others, and commenced buildin% on the 
land out~icle of the tenant's euclcuure, without invading his dwelling, or 
molesting his enclos~~re, ~ v i t l i o ~ ~ t  m y  di.ylny of a r m ,  or actual breach of 
the peace, it was held not to be inciictaLle. 

Whether at tl3e conzmon lmu, one who has the right of entry may no: ma: 
force, if necessary, to asxr t  his right,, is an unsettled question. 

INDICT~:NT for a FOECIBL~ TRESPASS, tried before P ~ n ~ o n ,  J ., 
at the Spring Term, 1557, of Stanly Superior Conrt. 

Godwin Binson, a witness for the State, testified that he 
was in possession of a tract of land, which he had previously 
sold to the defendant, James Ross, under a par01 agreement 
that he was to remain there for ten years, which term bud 
rlot expired; that while fio in possession, the fire perbons 
named in the indictment came to the land with a wagon load- 
ed with provisions and some household furniture, for the pur- 
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pose of taking possession; that he was present when they 
came, and forbade their entering on the premises, but they 
did so against his will, and began to erect a house outside of 
the enclosnre within wllich his own honse was situated, and 
that they, or some of them, continued there for several weeks. 

The Court instructed thc jury that, if the facts stated by 
the witncss were believed by them, they should find the de- 
fendants guilty. Defendants excepted. 

Verdict and judgnient for the State. Appeal by the de- 
fendan ts. 

Attorney General, for the State. 
K O  counsel for defendants. 

PEARSON, J. W e  are told b r  the Attorney General that 
this was treated as an indictment at common lam, for the pur- 
pose of giving the State the benefit of the testimony of Win- 
son, who was not a competent witness in a proceeding under 
the statute. The question is, has the state made out a case 
indictable at  common law ? The indictment is strong enough. 
but the evidence does not sustain the allegations. The case 
made upon the facts is this : IIiilson sold and conveyed the 
land to Ross, but remained on it under an alleged par01 agree- 
ment, '( that he was to remain there for ten years." Ross, in 
company v i th  four others, went to the land, taking vi th him 
a wagon loaded with provisions, and some household furni- 
ture, for the purpose of taking possession. IIinson was pre- 
sent and forbade them to enter, but they did enter against 
his will, and began to erect a house outside of the enclosure 
where Hinson's house was situated, and some of them con- 
tinued there for several weeks. IIis Honor was of opinion 
that these facts made out an offence indictable at common 
law. W e  do not tllit~lc so. 

To make a trespass indictable, it must be committed nzanu 
fo&, in a manner which amounts to a breach of the peace ; 
or, according to some of the cases, which would necessarily 
lead to a breach of the peace, if the person in possession is 
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not overawed b y  a display of force, so as to be induced to 
surrender and give up the possession, because resistance would 
be useless. Cnless this degree of force is resorted to, the tres- 
pass is a mere civil injury, to be redressed by  action. 

The courts should keep a steady eye to this distinction, be- 
came individnals are under great temptation to convert civil 
injuries into pnblic wrongs, for the sake of becoming witnesses 
in their own cases, and of sacing costs. 

lnson W e  can see nothing in this matter, e~-en  as told by 11' 
himself, that can m a g n i f ~  i t  into an inclictable trespass. There 
was no breach of the peace-no display of' arms or " multitnde 
~f pcopleV-notliing of " the pomp and circumstance of war9' 
d c n l n t e d  to frighten a man of ordinary firmness. IIinson 
was nut expelled and put out of possesion. His dwelling- 
house was not invaded, and his enclosure was unmolested. 
It was, a t  most, a mere civii trespass. 

W e  do not feel at  liberty to take into consiclcration the fact, 
that according to the evidence, Eoes was the owner of the  
land, and had a right of entry-the dleged par01 lease for 
ten yearb being ~ o i d ,  and IIinson being in eft'ect a mere tell- 
ant  at sufferance, because -\re find i t  an  misettled question, 
wlletller one ~ h o  has a right of entry may not use force, if 
necessarj- to assert liis right: aecordi~lg to the conznlon law. 
It is not necessary for ns to enter npon this debateable ground 
in  order to dirpose of this case. 1 ITaw11. PI. Cr. ell. 26, 
(page 403). " I t  seems that a t  common law, a rnan disseisetl 
of any lantl (if Le could not prevail by fair means) lnigllt law- 
fully regain the posses~ion tlle~.eof by f ~ r c e . ' ~  '* B L I ~  this in- 
cinlgence of the common ]>LIT, i r n  silffering pexons to regain 
the lands they wcrc nn1:~rvfully deprived of, h a ~ i n g  Leerz 
rbund by experience, tu be very prejnclicial to the public pence. 
it was thought necessary, by many severe laws, to restlaain all 
persons fronn the use of such ~ i u l e n t  methods of doing them- 
selves justice." 

Blaclrstone, whose book on criminal law is of the highest 
authority, follows Iiavi-kine, 4 vol. 148. " A n  eighth offence 
against the public peace is that of a forceable entry and cletairles, 
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which is committed by violently taking, or keeping possessioa 
of lands, ~ v i t h  mel:aces, force mcl arms, and without the au- 
thoritj- of hx* ,  Tliis was f 'ormerl~ allowal~le to every pcrsor! 
disseisecl, or turaecl ont of possession, unless his entrj- was ta- 
ken a\vaj, or barred." &it this being fhi-int? very prejucia! 
t~ the public pence, it was t11ought necessary, by severalstat- 
~i tes ,  to restrain till persons from the nst: of such r i d e n t  meth- 
o d ~ !  even of c!c)iiig tlic~nsel.r.es jnstice, slid much more if they 
!!ad ?lo justice in t!~eir claim." 

I r t  K i t i g  r, Ii7,11~o+ S Term. E c p  337, the correctness of 
ibis x-ien- of the comnlan  la^ is qnes~ioned in the remarks 
v;i~icll fcll f'~fi.om the J liclges in deli~c:, ing their opi::ims. %I:? 

O I ~  n ~ubecqncnt daj; of the tei.111 they felt called on to esplaiit. 
z r d  I . o d  l<i.:r\-o:~ Fa)-$: ':pe~l!npe some doubt uany hereafter 
: I Y ~ , ~ c  ~ e s p x t i i ~ g  wllat, 311.. Scljc:ll~t I h ~ i - l i i ~ l s  S R J - ~  : " that a t  
i'nilillloll law the pa!.ty l n ~ y  enter v.itll force ::!to tlmt to which 
ho has 22 lcgai title ; but witl!ont gii-in2 nil>- ol)inic,n r.oncerr!. 
i l l ?  that dictiiin one mJ- c#r t11e other, 1)nt leaving i t  to be 
jwovcd, or dirproi7c~1, nhenc-1-cr that cjnestio:~ shall ni.i,<e, all Y-c 
~ i s 1 ~  io say is, tlmt o w  o p i ~ l i n n ,  in t!li; c;isc, leayes that cjncs- 
t i n n  ur:ti-~~~~.l:ed : it appearing bp this il:clic:.mel?t that the de- 
ilntlants t!?~i~?,rj;/lly entered, a:\d, t!tedc+re, the Court can- 
:lac interld that t h e j  had ally title." Tllnt \;-a3 upon n c?cniur- 
yvr. 

So, in the &ate v, Tt%;i@Ld, 8 Ire. liep. 315, the Court 
tlwnu-a a douljt npou t11e sicxi- $of the coicmon 1 a ~ ,  as laid clow~. 
i+y Iran-l;ilij :111tl Xlsckstone, and rc i 'e~wce is mlde  to " X i l -  
,-;on';i c:w." Xnt tlie matter was ht.fiji.e the Coi1i.t 1:pon a 
:~~qt ic jn  i n  arrest of' jizdg~nent, and, as ~ v a s  d o w  il l  TTiIson'b 
: : i lw ,  the point is lei't ~mdccideil. 1 ' ~ ~ l i ~ ~ ~ ~ ~  i t   dl be f'01~1d 
?!mt illc autlicil.ities m : ~ y  be reeoneiiec! on this distil:ct,ion : 
I )lit. linvillg a right of ell try, ~ a y ,  at  coininon Ian., use f;i?ce, 
j??.til-id~d i t  dries niit anioimt to 2111 actnnl hi.r!ich Gj"t ld~:pei~ce 
-i\-hcreai: one, riot having a right of eiltr-, is guilt-J of a trespass. 
iiidictable a t  common law, if lie enters witli a s t ~ o n g  hand. 
xxder cixumstances calculated to excite terror, altlaough the 
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force used does not amount to a hreach of the peace. T ! k  
however, is merely a suggestion. V e n i r e  c k  qlozro. 

Pm CUILIAX. Judgment rererwd. 

*., i i ie  gmmmnticnl const~.uction olr n clause in n b e c p s r  vi!l be diswgardd,  if 
i r  lizeomrs necessa!,y, in order to arrii-e 3t the i i l t ~ ~ l t i o n  of clic testator. 

T T , \here onc beclileathctl a fi.male slave to A, a son; for Me. r e n i a i x l e ~  to 3. a 

son of A, 31111 added : .. nut1 if' the said woman hnrh increase, to  bc tquaily 
divided among all iii,? cliilcl~~rn," it  r.l?penl.ing tlint, at  the rime tllc i d 1  X,IS 

written, A h d  seve:.al clddren besides 13, but 13 had none at that tirw, 
tl:oi;gil he had clii'iiren aiiern-ads, it was held that tlie pronoun, "hi?." 
r - f c ~ n t i  co the clii!iren of A, aiid :lot to t l m e  of G. 

A ( ~ ~ I o N  of UETISLT for slarea, tried before liir IIoilor, Judge 
5 t r r s m r s ,  at  tlie S p ~ i n g  Term, 1857, of Itocliin,-1la1n Snpcri- 
or Court. 

The contlvrcrs- in this case nrisea 011 the followii~g clau-t~ 
f 1 i l l  f I t i n  L : b .  1st. I g i ~  e nlld bequeatli 
to D,lvicl  scot^. mg son, one negro n-oiiian, Pat. during lii- 
life. and at his death, to his son h~clren. ,  and if s3id ~~111a11 
h t h  increase, to be equallj- d i~ .  idecl among all his children." 

The snit is brought by the plnintif?,, who are the cl~ildren 
of Andrew, againbt the defeildante, v h o  are the children of 
David Scott, for slaves, who are the ilesccndaata of the x-o- 
lnau Pat. 

Iqabelia Martin died in IS". The will was made in  1S13, 
at which time Anclre~r Scott n.as a single tnan vitliout child- 
ren, and Tat ,  at  tlint time, hail no children ; but DAL-id Scott, 
ile-idea d n ~ l r e w ,  had ~ e ~ e r a l  other children, and has Iiad 
otllers born to 11im since. all of n-horn, except ,iudrcn-, arc 
dei'endants in this snit. Daricl Scott, the life-holder, J i t d  be- 
fore this snit was brought, in l>osscssion of the slnres in  cjiiei- 
riun, and on his death they v e n t  into tlie possession of the de- 
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fendants. The foregoing facts ve re  stated in a case agreed, 
arid submitted to the jadgdment of the Court, with a further 
agreement that, if his TTonor should be of' opinion with the 
plaintif&, a judgment was to be rendered for the plaintiffs, 
zinc1 that the values stated in the writ be talien as the true 
values ; but if of a different opinion, a judgn~ent  of nonsuit 
should be rendered. 

On  consideration of the case, the Court decided for the cle- 
fendants, and the plaintiffs took a nonsuit and appealed. 

XcLmn and B?~$in, for plaintiffs. 
Jfo/+eheacl and iEllei3, for defendants. 

Ssm, C. J. The case arises under the first clause of the 
will of Isabella Martin. By it, she gives to her son, David 
Scott, as follows: " I  give and bequeath to Daricl Scott, my 
son, one negro woman Pat ,  during his life, and at  hir death, 
to his son Andrew, and if said woman hat11 increase, to be 
equally divided among all his children." David Scott died 
before this suit was brought, and, at  the time Isabella Xart in  
~riade her will, had other children beside? Andrew, and, a t  the 
time of his cleat!], otliers Tvere born. I t  is agreed that, a t  the 
time of tlie bequest, Andrew Scott had no  cliilclren, and th2t 
the negro woman had no i n c ~ m s e ,  and that the slaves in ques- 
tion are the ofLpring of Pat ,  born since the publication of the 
will. I t  is further agreed that tlle plaintiffa are the children 
of Antlrew Scott, ancl tlie defenclarits the children of David 
Scott. The plaintiffs contend that the pronoun '. his." in  the 
close of the item, and preceding the vord  '* children," refers 
to tlie cllildren of Anclrew ; the defendants, that it refers to 
the children of' Davit1 Scott, ancl of this opinion is tlie Court, 

I t  is a rule of g r a n ~ m a r  that the pronoun refers to tlie next 
preceding antecedent. Grammatical constrnction, illerefore, 
would require us so to refer it in this a t e ,  if we were not Ear- 
isfied from the clauw itselt; snch x a s  riot the meaning of tlie 
testatrix ; Jones a n d  othirs V. Posten, 1 Ire. Itep. 170. The 
case agreed states that, at the time the will was written, Da- 
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vid Scott had other children besides Andrew, and the latter 
had none. The clanse, it must be admitted, is very obscnre- 
ly  written. W e  think, however, the difficulty is occasioned 
by the want of proper punctuatio~~. It is obvious that the 
prominent idea in the testatrix's mind, in this clause, was the 
making provisicrn for her son David, and for Andrew, the son 
of David. In the first part of the item under consideration, 
she effects her purpose by giving David a life-estate in the 
slave, Pat, and the absolute property in her, in remainder, to 
Andrew. Here, then, was an entire disposition in Pat. But 
i t  occurred to the mind of the testatrix, that in making this 
disposition of her, if she should h a ~ e  children, (and she was 
then young,) she wonld be giving Andrew an undue propor- 
tion of her property orer his brothers and sisters. She then 
proceeds to distribute Pat's children, if she should have any. 
When she disposed of Pat, oue prominent subject was arrang- 
ed, and there ought to have been either a full stop, or a colon, 
or a semi-colon, marking either the change of the snl?ject mat- 
ter, or a pause, or rest in the operations of the testatrix's mind. 
After dis1)osing of Fat,  she resumes the subject by disposing 
of Pat's offspring : "if said woman llatll increase, to be equal- 
ly  divided among all his children." These clauses are to be 
considered as parts of distinct sentences containing distinct 
gifts. I n  this view, whose cldclren are meant ? We think 
David's children. Why shonld she single out Andrew as the 
pecnliar object of her bounty, to the entire neglect of David's 
other children. And why shonld she prefer *4ndrew's chil- 
dren, if he should have any, to David's other children. The 
latter were nearer in degree to her than the former. They 
were known to her. Wc admit the solution of tlle question 
is not without its difficulties, and, in such case, we thirk it 
more safe to decide in conformity to tlle dictates of nature, 
than to violate her laws. By referring the last pronoun to 
David's children, equal justice will be done to all, and we 
are at liberty to presume that such was the intention of the 
testatrix. See Jones and others v. Posten, supra. This idea 
is confirmed by the nse of the word " all." She meant, we 
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think, obvioaslg, 'all of David's children, of ~ ~ 1 1 o m  Andrew 
was one. JtTe concur in opinion with the Judge below. There 
is no error. 

PEE C c n ~ a x .  Judgment affirmed. 

JOHN A. .2TTERITT v. ELIJAH YUBRELL, JE. 

E'clr one, clearing a new ground, to let fire evcape into his wood-land, where- 
by an extensive and injurious burning of the moods ensues, it is nor such a 
setting fire to his 017-11 vooils as is contemplated in the Act of' Assembly. 
RCT-ised Code, ch. 16. 

BCIIOS of UI CT, f ~ , r  a penalty commenced by a v-arrant, 
and brought to tlid Superior Court of Onslo~v Co~lnty bj- ap- 
peal. where it was tried before BAILLY, J., a t  the Spring Terni. 
185.7. 

The action Tvas brought for the penalty of $30, given by 
the Act of Assembly, 12cvised Code, ch. 16, for n n l a ~ ~ f u l l y  
setting fire to woods. Tile ~varrant  alleges that the defend- 
ant " did set fire to n certain piece of his o v n  ~ o o d s ,  in tlie 
said Connt,v, adjoining the n-ood-lands of complainant and 
others, in said Countg, without giving t ~ r o  da1's notice to the 
owners of the adjoining v-oocl-lands, contrary to our Act of' 
L2ssernbl~," &LC. 

The facts were, the defendant had fencecl in a portion of 
his own woocl-land, and was engaged in clearing it about the 
time of the alleged 1vro11g ; to this end, he had liacl the timber cnt 
down and piled up for burning : the nearest of these log-heaps 

.was t~~entg- f ive  or thirty 5 i ~ d ~  from the wood-land of the de- 
fendant, and several linndred yards from that of the plaintifY. 
Oil the clay cliarged in the warrant, the clefendant ordered 
his slaves to set fire to thew log-heaps, and to 1 7 ~ 1 1  them up .  
T h e j  raked the trash away from tlie log-piles carefully, and 
in tlie morning, while the weather was calm, did set fire to 
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the logs. Xfterwaids, the wind blew with great violence, and 
carried the sparks to the neighboring -rood-land, M hereby 
the woods took fire, and the fl;tmes reached the plaintiff's 
wood-land, and burnt his cnltivated tnrpentine trees, and did 
llim considerable damage. 

Upon these facts, his IIonor intimated an opinion that the 
plaintiff could not recover, whereupon he submitted to a non- 
suit and appealed. 

S o  counsel appeared for the plaintiff'. 
IT;/?. -4. Ri.iylit, for defendant. 

A L E  J. TTe cannot imagine how, in  any proper sense. 
the burni l~g of log-heaps in one's o ~ ~ a  enclo>ed field, can be 
called buniing his ~~ood . ; .  The term " ~ ~ o o d i , "  as u w l  in the 
htatute, (see Eev. Stat., ch. 16 ; Eer. Code, ch. 16,  sec. 1) me:ms 
ivrest lands in their natural state, and is used in contraclis- 
~ l i c t i o n  to lands cleared and enclosed for cultivation. The 
$:atate is a penal one, and must, therefore, be construed strict- 
Ip- ; but, whether construed strictly or liberally, we are clear- 
ly of opiilion that the facts pror ed do not bring the defend- 
m t  either within the letter 01. spirit of it. ?he judgment 
 lust be affirmed. 

PER C ~ I A M .  Judgment afiirmed. 

C7!lere a person ~ ~ v r k i n g  in his nt.17 ground, vdll in twenty-irve pards of 
v:oocls. put3 fire to log-heaps, wlien the TT-eat11c.r is calm, but after~vards, 
i'!it: ~ i n J  arose and ilrol-e the fire ~ i t h  irresistil;le violence into the ~ ~ o o d 5 ,  
!:c  is riot guilty of negligence; so as to subject hi111 for damages done by the 
;Ire. 

Tms v a s  an action on the case, tried before BAILEY? Judge, 
at the Spring Term, 1857, of Onslow. 
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The action was bronght on the Statute, ch. 16, Rev. Code, 
for unlawfully firing the woods. The facts are as stated in 
the precediug case. 

E i s  IIonor charged the jury, upon those facts, that every 
one had a right to use and exercise dominion over his pro- 
perty, in such manner as lie thought best; but in the exer- 
cise of this right, he must take care not to do any injury to 
the property of another; that if he was guilty of negligence, 
either by his own act, or by the act of his servant, in the use 
of his property, and thereby damage was sustained by another, 
he  would be liable for such damage ; that, in this case, if the 
defendant directed his negroes to put fire to the logs, and they 
did so when the wind was blowing in the direction of the plain- 
tiff's land, and by reason of the wind, the fire v a s  carried to 
the plaintiff's land and bnmt his trees, tlie defendant would 
be responsible for the negligent conduct of his servants, and 
they ought to find a verdict for the plaintiff; that if, on the 
contrary, they sliould he  satisfied that, \vhen the fire was put  
to the logs, tlie weather was good and calm, and the wind 
arose aftern-ards, and blew with sucli violence as to carry the 
fire so that it could not be  stopped or extinguished, the plain- 
tiff could not recover. 

T l~e  p1aintifY.s counsel asked the Court to instruct the jury 
that, if the land set fire to by the defendant was wood-land, 
the defendant mould be responsible. Which his Honor de- 
clined to do. Plaintiff excepted. 

Verdict for defendant. Jnclgrnent and appeal by plaintiff. 

N o  counsel for plaintiff in this Court. 
7K A. 7V~iyht, for defendant. 

RATTLE, J. TTTe think the law applicable to the case  as 
fairly and fully e x p o ~ u ~ d e d  by the presidiug Judgt: ; and, for 
the reasons given by his IIonor, we affirm tlie judgment. The 
instruction prayed by the plaintiff's counsel had no facts np- 
on which to be based, and his Honor acted right in refusing 
it. 

PER CURIAM. Judgment affirmed. 
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ALFRED BOTKIN v. J. W. PERRY el al. 

Whether a verdict is against the weisht of the evidence, is a matter solely to 
be determined by the Judge trying the cause, and the question of a new 
trial on that ground, must be conclusively decided by him. 

If a Judge omits to state the testimony as fully as counsel wish, he ought to 
be requested, before the jury retire, to make his statement of the evidence 
more full, but it is not a ground for excepting to the charge where no re- 
quest of that kind has been made. 

ACTION of TROVER, tried before his Honor, Judge BAILEY, 
at  the Spring Term, 1857, of Wilson Superior Court. 

The snit was brought for tlie conversion of a quantity of 
turpentine, in barrels. The plaintiff alleged that he had pur- 
chased the turpentine in question, from one Masen, through 
his agent, one Stephen Boykin. The defendants had the tur- 
pentine l e ~ i e d  on and sold as the property of Stephen Boykin, 
under a judgment and execution in their behalf against him. 

Stephen Boykin was examined, as a witness, in behalf of 
the plaintiff; and was closely cross-examined by the defendants' 
counsel with a view of discrediting him. S e ~ e r a l  witnesses 
were also called to prove that he had made contradictory 
statements, and there was evidence tending to confirm his 
evidence. 

The counsel on both sides declined arguing the case before 
the jury, but submitted it under the charge of the court. 

The court charged the jury, that it was for them to decide 
whether Stephen Boykin had, as agent for tlie plaintiff, ynr- 
chased the turpentine for the plaintiff, or for hilnself ; that if 
purchased for himself; the verdict should be for the defend- 
an t ;  if he purchased i t  for the plaintiff, thep plaintiff had a 
right to recover. 

Under these instructions the jury found a verdict for the 
plaintiff. 

Upon a rule for a new trial, the defendant stated his grounds 
to be, 

1st. That the verdict was against the evidence in the case. 
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2ndlp. That the conrt stated the evidence of Stephen Boy- 
kin n-ith greater f~dlness than it did the evidence of the cle- 
fendant's witneeses. 

3rdlj .  Tliat the court did not, in his charge, adrer t  to the 
deportment of the witness Boj-liin upon his cross-esanliaation. 

The Conrt refused to grant a nelr trial, and cli~cl~arged the 
mle,  upon the g ~ o u n d ,  that there ~ v a s  no complaint of his 
charge before the jury went out, and no request made for hirri 
to charge more fully, or differently, from what he did charge. 
Appeal by defendant. 

flo.r.tch, for plaintiff. 
3!ille,a and Lewis, for defendant. 

S a m ,  C. J. ?Vhen the evidence in  this case was c:osed, 
the connsel on each side cleclinecl to a ~ g l i e  it, and submitted i t  
to the jury unde:. the charge of his IIonor. The jury return- 
ed a verdict for Jle plnintifi7 vhe11 tlie defendant moved fir 
a rnle upon the plaintiff to s h o ~  cause ~ h y  there slionld riot 
he a new trial, upon three grountla : Erd, bcdnnse tlie rer-  
dict was contrary to the ~reigllt  of tl~:: testimony. 2nd. T h t  
the Cowt stated the evidence of Steplien Zojk in  ~vitll greater 
fullness than it did the eLidence of the defendant's TT itneace. ; 
and 3rd. Tliat the C o l d  di 1 not advert, in irs charge, to t!le 
deportment of the ~ i t n e c s  Cojlcin, npon his crocr-exarni:.a- 
tion, as proper for their consideration. The rnle n7as (lib- 
charged. 

A s  to the fir=t ground, we have nothing to do svith it. I t  
wa9 p r o p e ~ l y  adclressccl to the Court, Lekore ~ r h o m  the cau.c 
was tried, as an appeal to its diceretion in granting a new 
trial. Our atte~%tioa is confined to errors of law. 

The 2nd and 3rd e ~ c e p t i o n ~  cannot be subtained, for the 
reasons given by his IIonor. Xu argument, either upon the 
law of the case, or upon the evidence, was submitted by the 
counsel to the jury. Tlli,, however, did not deprive them of 
the privilege of excepting to the charge if they thought pro- 
per. It is now a well-settled principle of practice, that an 
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omission of the Jnclge to charge the jury on any particular 
point of law, is not error. If tlle party complaining deem it 
inaterial to his case, he in11.t a& for instraction on i t ;  State 
v. O'KiaZ, 7 Ire. Rep. 253. Tt is not error for a Judge to 
onlit c h a r ~ ~ i n g  u p m  a part of the testimon?, if no  particnlar 
instrnction be requested ; v. i_Cott, 2 Dev. and Bat. 35. 
Nor is he bound to charge on all the points of the cabe, or 
recapitulate all the evidence in his chx:.gc ; 111c>X~iZ I-. Jfm- 
sty, 3 I-Ia~vks' 91 : iCtnte r. X o r ~ l s ,  3 I-Iawks' 385. I t  was the  
duty of the c o a n d  after the charge was delivered, and be- 
fore the jury retired to consider of their verdict, to have re- 
quested liis Honor to give tlle jury a fuller statement of the 
evidence of his witnesses, and draw the attention of the jury 
to the conduct of the witness Boykin on his cross-esamina- 
tion, in orclcr to enable the Judge to supply any omission on 
liis part. But this rma not done bp the connsel. and there is 
no  error in his Honor's charge. If his attention had been 
called to tlte alleged omission, and he  had refused to charge 
as required, and his refusal v a s  wrong, i t  T T O L I ~ C ~  have been 
error. The propriety of the d e  of practice aclrertecl to, is 
f d l y  exemplified in this case. S o  argument was snbmittec! 
to the jnr; on either side, and his IIonor might ve!l suppose 
that no elaborate charge TTas cither expected or c leked  by 
the parties. 

?Ve do not approve of the practice of asking a Judge, after 
he has finidled his charge, for instniction on some particnlar 
point to which his attention has not been drawn during the 
sonrse of the argument. 

Where, in an action for defamation, it appears that a defendant, aut!lorised 
by his rclat~on to  the party addressed, to make a prideged communica- 
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tion," in professing to do so, makes a false charge, the inference of 
malice is against him, and the burden is put upon him to show that he 
acted bona Jide. 

Where a party authorised to make a prideclqed communication, stated fahe 
matter, and his Honor left it to the jury to say whether, ('in communicat- 
ing what he had heard and believed to be true," he acted in good faith, and 
there was no evidence that he had heard any thing, nor none as to  how he 
believed, it was held to be error. 

It is error to leave a jury to draw inferences without evidence. 

ACTION on the c a w  for a libel and for slanderons vords 
spoken, tried before NANLY, Judge, at the Spring Term, 1857, 
of Martin Superior Court. 

Pleas, " general issue" and " privileged communication." 
Miss Bridgman was the proprietor of two schools, one at Ply- 
month and the other at Villiarnston. She had employed the 
plaintiff to teach at the latter place. and while she was attend- 
i n g  to her school at Plyn~outh, she left the ylaintift' to board 
in the family of the clefendant, and under 11;s care and pro- 
tection. While the plaintiff was thus boarding at his house, 
the defendant wrote to Xiss Br ic lpan  of, and concerning the 
plaintiff, the following letter, viz : 

" WILLIAMSTOX, 22nd February, 1853. 
Miss Bridgman-Madam : T deem it my duty to inform 

~ o u  that I hare discharged Miss XTakefield from boarding at 
my honse, her conduct, as I thought, was nnlaayfied, and as 
such, I told her unless it aItered, she must look another 
boarding house ; so she lias left and gone to Nr.  Jordan. I 
think, Madam, that your school vi l l  shortly be broken up 
unless there is a change. IIer conduct was, that she was 
walking the streets at a late hour of the night with a young 
man in this place, and would meet at Jew Cohen's, and the 
curtains would be dropped, and they left by themselves. 
Such conduct I could not stand at my house, so she and Mr. 
Ward has both left my house. I an1 assured, madam, that 
you cannot get five scholars to the next session, if she is 
to be the teacher. I want J-ou to come np as I can tell many 
than I can write. 

Your ob't. friend, &c." 
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The letter was mailed for transmission to Plymouth, where 
Miss Bridgman was snperi~~tending the school at that place. 
She ztrrived at Williamston on the evening of the day on 
which the letter was mailed, and without having received it, 
she, on tlie same day, discharged tlle plaintiff from teaching 
in the scliool. Miss 13ridgman testified that she received the 
letter at  the defendant's hoase, within two days after i t  was 
71-ritten ; that she did not remember by whom it  Tvas delivered 
to her ; that she might have ~~~~~~n that the defcnclant had 
sent her a letter, bnt she llad not see11 it,  and it  did not influ- 
ence her in discharging the piaintif?. 
I t  dici not appear whe~lier the defendant knew of plaintiff's 
discliarge froin the scllool when the letter was put into Miss 
Bridgman's hands. 

There w-as evidence tending to sliom that the allegations 
in the letter were nntrue. The plaintiff also proved the nt- 
terance, by the defendalit, of the I m p a g e  of tlie letter, and 
other words of sirniiar iinport to seven1 other persons. This 

I 
v a s  after writing the above letter, and in re l~ ly  to enquiries 
made of him, wliy he had turned 08 the plaintiff as a board- 
er. 

The defendant offered no testimony, bnt contei~deil that 
the circurn>ttmces nuder which the letter mas written, and 
tlie words spol ie~~,  rel~ellecl the idea of malice ; that they were 
privileged communications; and, inoreover, that they did 
riot constitute a charge of incontinence. 

The plaintiff's co~uleel contended tllat the letter was not a 
privileged commnnication ; that if tlle relaiion of the parties 
jubtiiied a privileged conimunication, i t  did not justify such 
a one as was iuade ; tlmt it appeared from the proof, that the 
statements in the letter were false, and the coinmunication 
beingprirnn,fwle actionable, malice was an inference of law, 
~vhich the defendant had not rebutted. 

His IIonor charged the jury that i t  was not necessary for 
the langnage of the libel to impolt incontinence in order to 
make it  actionable. If i t  were calcnlated socially to degrade 
the plaintiff, and if it were ~ultrue, it ~ o u l d  be libelous. 

I G 
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Upon the point of privilege, the Court instructed the j m y  
that, if Miss Bridgrnan, to who111 the letter vias aclclressed, 
and in  n-hose ernployment ;]laintiff rms, gave tlle defendant 
charge over her as stated, and the defendant wrote the letter 
i n  fulfilliilent of that charge, communicating what he  had 
heard and believed to be trnc, the defentlant woulcl not be 
liable i n  damages ; the l,;.ch~mption of inalicc arising from 
the publication of untrue, libellous matter, would, in that case, 
be  rebutted. But if the defendant liad no such charge ; or 
having it, if the pnblication was inade out of malice, lie mould 
be liable. Plaintiff excepted. 

Wi th  respect to the vorcls spoken, they were left to the 
jury to enquire whether they imported an allegation of incon- 
tinency against the plaintiE, wit11 iustructinn, if they believed 
they did, to find damages for the plaintiff, as there was nt, 
question of privilege applicable to this count in  the declara- 
tion. 

The jury found in favor of the defendant. Judgment and 
appeal by plaintiff. 

Plsaxsos, J. When a defendant in an action for a libei 
pleads jastification, he takes upon himself the burden of prov- 
ing that the libellous matter is true in point of fact. The de- 
fense, under the doctrine of privileged comn~nnication, is 
much broader, and much more favorable to the defendant ; 
for if he succeeds in proving such a ~ d a t i o n  b e t m e n  himself 
and the person to m-horn the coimnunication is made, as au- 
tlriorisesllirn to make it, the burclen is upon the plaintiff to prove 
that it was not made 6onaJide in consequence of sue11 relation, 
but  out of malice, and that the existence of such relation was 
used as a mere cover for his malignant designs. When, how- 
ever, the plaintiff shows that the matter co~mnunicated was 
false, the question of ho.na$des becomes an open one, and the 
defendant is called on for some explanation to meet the infer- 
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ence arising from the fact that he bas conimunicated false in- 
formation. For unless it appears that he va s  mistaken, and 
had innocently fallen into error, as that he had probable cause 
to believe what he coinmnnicated to be true, or took 
up  the impression from what had been told him, or from ~ v h a t  
had become to~vn gossip, or that the plaintiff's conduct mas 
so i~riprudent as to have become a fit subject for obser~yation ; 
in other ~~orc ls ,  udess  he can offer some sort of explanation, 
the fact of the matter com~nuaicated being ,fuZse, puts it  o ~ t  
of his power to say that he made it  out of tenderness to the 
party mllo had been left nnder his protection, or outof regard 
to the interests of the party who Lac1 imposed the charge upon 
him, and not out of malice. I n  the consideration of this ques- 
tion, the charncter and general tone of the colnmunication 
made, will, of course, be matter for the jury. There is some 
conflict among the cases, hut this we beliere to be the prin- 
ciple established by them. I t  is commended by its good 
sense, and is certainly calcnlated to hit the merits of such 
questions. Poj/iztai:?~ v. Boodle, 43 E C. L. Rep. 605. 

Tested by this princil~le, there is error in the charge of his 
IXonor, and the plaiutiff l ~ a s  ground to complain of the man- 
ner in which the case was put to the jnry. His IIonor, after 
holding that the letter was libellous, and that if the evidence 
mas believed, the conimmlication was privileged, tells the 
jury that, if the defendant m o t e  the letter in fulfillment a of 
the charge confided to him, conanzvnicatin what he had  heard 
a d  6diez*ecl to 6e tla?re, in good faith, and not out of nialice, 
he was not liable." The staternelit does not set out any evi- 
dence in regard to vha t  the defendant had  Aeard, or any facts 
tending to show that he did not communicate the matter as 
being of his own knos~ledge, or tending to show that he be- 
lieved it  to be true, or had probable cause so to believe. I t  
is error to leave a jm-y to dram inferences without evidence. 

It is not necessary to advert to the co~mtfor  verbal slander. 
Fenire de novo. 

PER C u ~ u n r .  Judgment reversed. 
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WILLIAM H. WIYDER u. JOSEPK BLAKE, et a7. 

A .iiccnse to enter up011 land, and to take fish, cannot be irnp!ied by p rov in~  
a usage, or cus~oin in the Country at  large, for every person to enter apon 
si~cli lands and take fish. 

An intl.efinire number of persons are not capnljle of taking by grant, nor arc 
tliey capab!e of accepting a license, axcep: in the ease of inn-keepers, shop- 
keepers, and tlie like. ~ h o  undertalic to serw the pnldic. 

No custoin can be r e c o p i d  as haring 9.011-11 up in this Country, the effec: 
of wl~icli is to supercede the common Isv7. 

ACTION of TRESPASS, q. c. f., tried before MANLY, Judge, at  
the Spiring Term, 1857, of TTalie S:~perior Conrt, to which the 
defendants pleaded general issue and license. 

The plaintiff showed title to the locus in p o ,  ~ ~ l i i c l l  con- 
sisted of four acres, with a ~ n i l l  and clam, which had been 
broken since 1352, and ~ ~ m h e c l  out, leal-ing the mncl-sill ex- 
posed and the xvater lov. The defenclarlt Foaler ,  resided in 
the miller's house, on the premises, by leave of the plaintifi, 
hnt whether as a tenant at  will or as a serrant or agent, did 
not distinctly apllear ; nor dicl it clearly appear to  hat ex- 
tent his occupation reached ; there was, however, 110 other 
occupation of tile premises. 

In the month of August, 1854, the defendants Clake and 
Forreil, went to the premises in a G u g g ~ ,  and the defendant, 
Fon~ler ,  in their presence, cut away n portion of the m~~d-si l l ,  
to  fish the pond more conren ien i l~ ,  and then, with a sein, as- 
sisted by Blake, fished the pond and canght fish. The fish 
were put into a buggy, in  whicll Sowell and mother person, 
~ o t  a party to this suit, rode, and were carried off. 

There was evidence tencling to e11ow a common custom and 
consent on the part of the public, and the owners of such 
streams and places, to fish in the s a n e  without let or hind- 
rance. The plaintiff contended, lst, that a license to acts of 
the ltind complainecl of could not be inferred froill usage. 

2nd. That if Fowler were guilty, the others were so, pro- 
~ i d e d  they took a benefit from his trcspass, and 
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3rd. That by cutting the sill, the defendants became tres- 
passers, a6 i n i t i o .  

Tlle Coi~rt instructed the jury that the action depended 
upon the possession of the locus i n  quo  by the plaintiff. If 
lie had possession so as to support the action, the defendant 
Fowler, wonld be gnilty of a trespass, at  any mte, in cutting 
the sill, and if the others aided and abetted, advised or coon- 
celled it to be done, they would also be guilty of that act of 
trespass. 

w i t h  respect to the fishing, the Court instructed the jury 
that a license might be presumed from common custom and 
consent, until it was witlldraw~, but if there was no cornmon 
usage, they would all be guilty of the trespass in going upon 
the land to fish. Plaintiff' excepted to the charge. 

Verdict for the plaintiff, as to Fowler, and in favor of the 
other defendants. Judgment and appeal by the plaintiff. 

Jfason,, for the plaintiff. 
J f i l l e r  and Winston, Xmr., for the defendants. 

PEARSON, J. There is error in the charge upon the sub- 
ject of license. His IIonor was of opinion that a license to 
cotnillit the alleged trespass might be presumed from " com- 
111011 ctl~toiil aud consent." This language is general and 
indefinite. By reference to the evidence, we find it  was pror- 
en that there mas " a coinmon custoni and colisent," in pur- 
suance of wlrich, emry person, who felt so inclined, fished in 
such i~iill-ponds and lil~lccs witl~ont let or hindrance on the 
part of the owners. Ilis Ilorior left it to the jury, upon this 
evidence, to find that t l ~ e  had given to the defencl- 
ants ~~ermission to fish in his pond. There is no evidence that -. 
the parties llad ever seen each other; so an express ilcense 
is out of tlle question ; and the point is, can a license be im- 
plied from a common custom, or common usage. 

It may be well, for the purpose of having some precision 
and ceriainty in our investigation, to recnr to the f6rm of the 
plea of kense .  In  trespass vl et armis, it must be pleaded 
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ty? may be acquired by  the license of the owner, and in  order 
to establish it, there must be a person capable of giving it-a 
tlling permitted to be done, and a person to whom the license 
lnaF be given ; but certainty of person is as necessary to give 
effect to a license, as it is to a title by prescription. A11 in- 
definite number of persons, viz., everybody," are not capa- 
ble of taking by grant ;  neitlier are they capable of accepting 
a license. Tile case of an inn-keeper, shop-keeper, and the 
like, who u d e r t a k e  to serve. the public, is an exception, and 
is put  on the ground that, after an  individual enters, the qen- 
oc/ l l fy ,  in  regard to tlie persons to whoni license is offered, 
is made particular by the act of accepting and acting under 
it. But  this exception has no application to property repserved 
for the private use of the owner. 

The departure from the general rule, requiring certainty i n  
r c q e c t  to the person to ~vbonl  a license is given, is made on 
reasons of public policy, for the encouragement of trade, &c. ; 
hence the license in such cases is said to be given by law, as 
ciistingnislied from a license given by  the pai4ty, and for the 
protection of persons serving the public, because i t  cannot be 
lrnown before hand what manner of person the custonier may 
ije. As tlic lam gives the license, i t  makes a party abusing 
such license, a trespasser ah ialtio. S ix  Ccq~e~ztem' case, 8th 
Rep. 146. 

This suggests a further dificnlty. The license pleaded 
must be co-extensive wit11 the tlespass. iSow i t  is clear that 
the cutting of the sill does not come under the license to b e  
preswned fi.oni coillrnon usage. So, for this excess, the plain- 
tiff had a right to treat the defendants as trespassers a6 initio, 
if the liccnsc is treated as given by law ; or to take advantage 
of i t  by  a new nssigvnb/nt, if i t  be  treated as a license given 
?)p the partx. &a Ckwpcn,te~s' case, u6.I szyvcc; the plaintiff 
k i n g  at liberty to von~idei. the pleading thus remodeled by  
the understal~dir~g of the profession. 

P~msec l  b~ these consiclerations, the very learned counsel 
for the defendants abandoned his special plea of 4'license," 
and insisted that, under the " general issne," or Ly remodeling 
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his plea, he could have the benefit of the cnstom, or conmon 
usage, of which there was evidence. Custom cliEers froin 
prescription in this ; it is confined to particular places ; and 
to meet the ol>jection, the counsel suggested that his plea, as 
ren~odlecl, alleged a custom in the County of Til-alie for every 
person, c rho T T ~ S  SO i11clined, to fish at  seasoilable times in the 
mill-ponds there situate. The cnstonl proven was not confin- 
ed to the County of XTuke, but was general, and instead of a 
~yccial custom, if i t  has any efficacr, it is elltitled to the dig- 
nity of a common cnstom; and thns becomes a part of the 
common law. TJTaving this objection : '( Tlle law of the State 
is composed of the statutes, and all such parts of the common 
law as were heretofore in force, and in use, within this State, 
or so much of the said cornmon law, as is not dis t rnct i~~e of, 
or repugnant to, or inco~lsistent with, the fi eedom and inde- 
pendence of this State, and the form of government therein 
established." Eev. Code. 

W e  did not import from the niother country any of the 
'' special customs," which, in particular localities, are allowed 
to supercede the coinlnori lax-. 311 legislative power is ves- 
ted in oar General ilcsembly. TVe can recognise no other 
law-maliing pov7er, a i ~ d  there is no intimation to be met with 
in any of o w  clccisions, that special cnstoms can grow up  
among us, n.herel~y rights may be aiiected, or the common 
law be in a n y ~ ~ i s e  changed. Gp the common lam an in~nlag- 
inary line is throw1 around the land of every one, which may 
not be entered withont sn1)jecting the wrong-doer to an ac- 
tion. X o  custom or usnge can change t l k  Inn'. 

If the owner of land unreasonably refuses to allow liis 
neighbors to fish in his mill-pond, or to gather stl.awberries 
in his old-field, the only correction is to arraign liim at the bar 
of pnblic opinion, for the violation of the ides of good neigh- 
boyship. 

A s  tlie case is to be tried again, it may be proper to remark 
that, althongli the charge in reference to cutting tlie sill is 
correct in the abstract, yet i t  was the province of the Judge 
to instruct the jury what amounts, in  law, to aiding and abet- 
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ting. Tile want of particular instrnctions upon this subject is 
the only supposition by which we can account for the fact 
that the jury f o ~ ~ n d  in favor of the defendants, Blake and Sor- 
rel, and made Fowler the scape-goat. The sill was cut in their 
presence, in  order to iisli more conren ien t l~~  ; the defendant, 
Blake, actually assisted in fislling, and the defendant, Sorrell, 
took tlle fish and carried them away. This amounted, in law, 
to aiding and abetting, and they ought to have been put on 
the satne footing with F o ~ l e r .  B o r t o n  I-. VensZey, 1 Ire. R. 
163. 

PER CURIAX. Judgment reversed, and a vem're de 
nouo. 

h contract to make good certain notes on another, received in paymeili for 
property sold by piaintiff to the defenclai~t, yrovidecl the maker of such 
notes 7%-as not good for thein at a certain day tliereafter, is not within the 
meaning of the statute for the suppression of fraud. 

Acr~ox of AS~CXIWT, tried before MAXLY, Judge, a t  the 
Spring Term, 1857, of Wake Snperior Court. 

The plaintiff, in tlle month of Jannary, 1852, sold a slave 
to the defendant, at the price of $670, to be paid in  two bonds 
executed by E. P. Gnion, and transferred without endorbe- 
ment, amounting to the price above stated. Guion being con- 
~ i d e r e d  in doubtful circumstances, the parties entered into a 
special agreement, which was as follom: A t  the request of 
the defendant, tlie plaintiff was ]lot to sue Gnion until six 
months, or thereabouts, had expired. At tlie end of that time, 
if the bonds were not paid, the plaintiff n.as to go to the cle- 
fendant and inform him of tlie non-payment, and the defend- 
ant was then to give instructions as to what shourd be done 
with the bonds, and if the bonds were not good, the defend- 
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ant  was to make them good. Gnion T T ~ S  apprised of the trans- 
fer of the bonds, and in a few clays after the transfer, plain- 
tiff called on hi111 fhr tlie money, and received on them only 
u sinall sum. There was proof that, at  the end of six montlis, 
tlle plaintif?' went to tlle defenclant and gave him information 
that the boilcls were not paicl, but i t  did not appear that, eith- 
e r  at  that time, or any other, the clefendant gave the plaintiff 
any ins!ructions  hat to do ~ i t l i  them. The plainti8, 11 the 
15th of September of that gear, brought suit against Gaion on 
the bonds, and reco1 ered judgment in Febrnary, 1S.33. Exe- 
cution iscued on this judgment. bnt no money vas  niade, by 
reason of Guion's insolveucg-. It was proven that Gnion was 
insolvent n.llen the 11oncls were passed to the plaintiff, and con- 
tinued bo afterward. lultil the suit was brongllt ; that before 
six montlis e laped  Gnin die selling of the sltlve, all llis 1~ro- 
pertp was conve-ed, by deeds of trnst, to secnre others for 
nmonntb greatij- beyonil its ralue. The pliliutiff  pro^-ed a de- 
mand of tlie clef'eenclant before the bringiilg of this snit, and a 
refnsal. 

The Conrt charged the jury that the insolvency of Gnion, 
and tlie inability of plniiiliff to make the money oat of h i n ~ ,  
would not sustain the action, nilless, in addition thereto, the 
l'laintiff \relit io the c1ei~:ndant at the end of s i ~  nlonths, or 
thereabouts, for in<tructions ; but if he did so, and Guion be- 
ing insol\-eiit. failed to pay, plaintiff was entitled to recover, 
unlecs the defendant gave in.;trnctionr which the plainti3 re- 
fused to follo~v. Defendant exep ted .  

Tlie jury returned a verdict for the plaintif? Judgment 
and appeal by the defendant. 

K 2 i ? r r ,  C, J. There is no error in the charge helow. The 
coatract sued on is in 'he  natul.e of a guarantee under ~pecial  
circumstances. The plaintiff sold a slave the defendant, and 
tool.rfrom him t ~ o  bonds, or notes, executed by E. P. Guion to the 
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defendant. The notes were transferred without endorsement. 
A t  the time of the transfer Guion was in  doubtful circumstan- 
ces, and i t  was a part of the agreement in respect to the 
notes, that plaintiff should not sue Guion upon them until af- 
ter six months liad espired, or there abonts ; a t  tlie end of this 
time, if the bonds were not paid, the plniutiff was to go to tlie 
def'enclant and tell him of it, ancl the defendant would then 
instruct the plaintiff wlliit to do with them. The contract was 
made in January, 1852. An ac:ion was brought hy the plain- 
tiff upon the bonds, in Sep't., 18.33. Judgment was obtained 
and execution issued, and was duly retmnecl nzdla 6ona. The 
plaintiff waited six montl~s before brii~ging his action 011 the 
lmnds; and, a t  the end of tllat time, notified defendant tliat Guion 
I d  failed to pay, and the c1cfend:iut gave hiin 110 instruction 
what to .clo with the bonds. This is not a contract which 
comes 11 itllin the Act for the suppression of fraud ; for, though 
i t  is in some sense to answer for the debt of another, yet i t  is 
strictly tile debt of the defendant iliinselt', arising upon a new 
and original consideration, of loss to the plaintiff and benefit 
to the defendant. Ash ford  r. Bobinson, S Ire. Eep. 116 ; 
Fnm2er v. R l q ~ a s s ,  11 Ire. Eep. 172. I n  every pariicnlar 
the plaiiitiff co~npliecl wit11 liis p r t  of the contract. I I e  gave 
to the defenclitnt the required notice of' the f d n r e  of Gniori to 
discharge thc boacis, and llis cause of pciion then arose, as 
the  defendant gave hi111 n o  instruction as to his future move- 
ments upon them. Nor is the plaintiff's rigllt of action a t  all 
affected by  not s:<i?~g the defendant sooner, or by  not suing 
Gnion sooner. But  the defendant has suffered no loss by the 
delay. for the case s h o ~ m  tliat Chion was entirely insolrent at  
the time the contract was made, and has remained so evei* 
since ; and that before the six montlrs expired, lie had made 
an  assignment of all his y r o p e r t ~  to pay other creditors. 

Tilere is no error, and the j udgineut is aftimcd. 

PICE CURIAX. Judgment affirmed. 
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THE SORTH CAROLINA RAIL ROAD COMPANY v. JAMES T. 
LEACH. 

Where a party made a contract! in writing, to take shares of the stock of an 
incorporated company for constructing a rail-road, under the authority of 
con~niissioners, it is not conipcteut for him to prove, by parol, that he made 
such subscription on a conilitio~l as to the location of the road, which had 
not been complied n-ilh. 

One of the com~nisioners appointed, v i th  five other;. at a given place, to 
take subscriptions, untlcr the cliarter of tlie Xortli Cnroliua rail-road com- 
pany, had no right in doing so; to gire any ass~ua72ces as to the line of lo- 
cation that 17-ould be adopted for the road. 

A stockholder in a rail-road coir~pmy, who seeks to a ~ o i d  the payment of his 
suisscription, upon the ground that one of the leimini was materially chang- 
ed from tliat dcsignnteil in t l ~ e  charter, nmst show that the alteration was 
made without his concurrence, or consent. 

TVhetlier, in this cue ,  if he had objected to the change of the terminus, inas- 
much as he liad the power to prerent it by an iuj~mction or mandami~s. 
the Court would hare regarded the defense as d i d ,  Quere? 

THIS was an action of A S Y U ~ ~ R I T ,  tried before his &nor, 
Jndge Nasr,r, a t  the Spring Term, 185'7, of Johnston Supe- 
rior Court. 

Tile declaration was upon the following ~vri t ten contract, 
which i t  was adnlitted was signed by the defenclauit in the 
presence, and at tlie instance of Linn B. Sa~ulders, one of the 
corlm~i~sioners appointed to take sttbscriptions to tllc stock 0;' 

the Sort11 Carolina. rail-road company, viz : 
" The S o r t h  Carolina Rail Eoad." 
':According to the p r o ~ i ~ i o n s  of the act of the Gen- 

eral I l s s e ~ ~ ~ b l y ,  entitled an act to incorl~ornte tlle Sort11 
Carolina Rail Road company, the sub&bers C ~ O  here- 

alc cornpa- by  erer rally prouise and ngree to, and with the s ' 1 
ny, to take tile number of the shares of the stock of the s a x e  
ariixed to our names respectively." 

Sanies.  ! Xumber of Shares. 
J .  T. Leach. ( S o .  5 .  1 $500. 

I t  was admitted that firepet* cent. upon the said subscrip- 
tion, to wit, $25, was paid by the defendant at  the time or' 
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making the same. The subscription was made in Xarch, 
18.50, and the defendant was present, by his prosy, a t  the 
general meeting of the stockholders, on 11th of July,  1850, 
mlien the colnpalix ol'ganisecl by :~ppointing a directory and 
other officers. It m-as aclmittec? that calls were made 
for instslments, embracing the ren~ailiing a n i o ~ ~ n t  of the 
defendant's shares, (clediicting the 5 per cent.) and that 
being cnpaid, tl:e J ~ a r e s  ox-ned by the defendalit were sold 
at auction, and the amount insis~ed on is tlle rc~~~lt incler  after 
tlecllicting the price for ~ ~ h i c h  said stock was sold. 

T l i e ~ c  IF-as a connt npon an inclebitatus assnmpsit. 
The defendant filed his special pleas as folion-s: General 

issne as to both cornits. Plea tlic firkt as to tlie first connt. 
1. Act io  no7z, k c .  ; because lie snitll that be fo~e  the alleged 

subscription for stock in  said Sort11 Csroliiia, r:.il-1.oad com- 
pany he T T ~ S  informecl, assured, and promiscd by tlie agents 
of the snid mil-road companj-, that the line cf tile mid rail- 
road shonld be so locnied and estal~li~herl  as to r m  
tl~rough the town cf Sniithfield, in the con:lty of Joilnsion. 
within :L short dihtance, not escceding half a mile of the said 
ton7n ; upon ~ ~ h i c h  said promise and assurance this def'eadant 
vliecl, and npon tlie faith thereof. and in the belief that the 
said road ~;oulcl be so located as aforesaid, and upoli that con- 
dition he, this defendant, subscribei! for the stock nicntionec! 
in  the said connt ; and this defenc1:mt aaera that, bat for said 
assurance and promise, anel his reliance thercon, he u.onlrl not 
h a r e  ~ n b c r i l j e d  for saicl stock as afcrevid ; an3 this clel'enci- 
ant  fnvtllcr saitli, that the saicl rail-road 1i:itli 12ot 5een located 
and estwblishecl so aa to r n 1  through said ~OTTII  of Snlitlifielcl, 
nor svithin the clistance thereof as afoxsniil. bnt the same hat11 
heen lociateJ so as to run more t1i:in In  o miles fioln the ~ a i t l  
town of Smitl~field, tllzt is. at tlle clirtance of miles there- 
from ; whe~efore,  this defendant salt11 that 11e lini bcen cleeei~-- 
ed and defiauclecl in liis contract of snbscription, and that the 
coaditiou aforesaid liath not been perforn~ecl, but liatli bec!~  
violated and broken, TT-herefure, hc saith, that lie is not bound 
to perform the said contract of subscription, but that the mme 



3 12 IN THE SUPREME COURT. 

ILi i l  Road Company v. Leach. 

is of no force, or legal validity, and this he, the said defen- 
dant, is readj- to verify, Bc. 

2nd. And for fnrtlier plea, in this behalf, to the said count, 
this defendant saith, that by the terms of the charter of the 
said company, granted by the General Assembly of the State, 
the said company were required to construct a rail road from 
a point on the TFii!~nington ancl Ealeigh rail-road, where the 
same crosses the Kense ~ i v e r ,  in the county of TTrajne, via 
Raleigh, kc . ,  to Charlotte ; and this defendant saith he sub- 
scribed, as mentioned in the plaintiff's cleclaration, in  the faith 
and belief, that the said roacl wonld so be constructed as to 
commence at said point, and that said pc . ~ o u l d  be a ter- 
minus of the said road, and lle says that the said conqxmy 
have d e ~  iated froin the charter by neglecting and faillng to 
construct a road, having the said point as a starting point or 
terminns, bu t  have ~ a r i e d  therefrom, materially and essen- 
tially, by constrncting a road conirnencing and having a ter- 
minus more than a mile from the said point ; ~ l i i c l i  this de- 
fendant s a p  is not the road contemplated and autllorised by 
the said cllalter : Wherefore, kc." 

There n-a, oiher special inatter pleaded, but as the same is 
not involved in the view taken of ~ l i i s  case by the Court, it 
becomes unnecessary to state it. 

The plaintiff objected to the aclinissibility of the evidence 
upon the first special plea, b ~ ~ t  admitted its truth, if competent. 

The Court decided i t  incompetent, and the defendant ex- 
cepted. 

The plaintiff admitted the truth of the second plea, but con- 
tended that it was no bar to the action. 

AH error vas  n~aix-ed as to informalities in the pleadings. 
fIi.; Honor, upon consideration of the case agreed, gave 

judgment for the plaintiff, ancl the defendant appealed. 

A'. F. Jbore and IIustecl? for the plaintiEs. 
Bryniz and AriZlet-, for the defendant. 

BATTLE, J. We nnclerstand that the counsel for the par- 
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ties agree to waive all objections to matters of mere form in 
the first count of the plaintiff's declaration, and the first and 
secoxld pleas of the defendant, that the cause may be decided 
on its merits as arising from those parts of tlie pleadings, with- 
out reference to the side of the defendant's stock. 

The first count of the declaration is npon a special contract, 
which i t  alleges, that the defendmt has brolicn, by having 
failed to pay, when called upon, the instalinents (except the 
first) Becoming due, from time to time, on his sl~bscription for 
stocli according to the terms of the charter which gave a cor- 
porate existence to the plaintig. 

The first plea denies tlie liability of tlie defendant, for the 
that at the time lie made his subscription, he was as- 

sured by the agents of the plaintiffs that their line of road 
shonld be so located and established as to run tlirough, or 
within half a mile of the town of Smithfield, in the couuty of 
Johnston, and tliat he subscribed npon the express condition 
that the road should be so run, and not otherwise : Whereas, 
the line of the said road, as actually located and established, 
did not pass within two miles of the said town. 

The testimony offered in snpport of the issue raised by this 
plea, was, that at the time when he was about to snbscribe for 
the stock, and before he made the subscription, Linn 13. Sam-  
ders, one of the commissioners appointee to receive subscrip- 
tions at  the town of Smithfield, by parol, informed and assur- 
ed him, that the line of the road should run tlirough that 
town, and that be made his su~bscription upon tliat assurance, 
and in consideration thereof. 

The plaiatiff, admitting that the road did not run tliro~xgll 
the town of Smithiield, and that the testin~ony, if competent, 
was true, objeckd to its introduction, upon the ground, that 
the terms of the snbscription were in writing, and conld not, 
therefore, be added to or varied by parol proof. The general 
rnle is undoubtedly such as is contended for by the plaintiffs, 
and the questfon is whether the present case is an aclniisssi- 
ble exception to it. W e  are clearly of opinion that it is not. 
The terms of the subscription, as expressed in writing, were, 



314 IN  THE SUPRENE COURT. 

Rail Road Company v. Leach. 
- 

that the subscribers promised ancl agreed to take the number 
of shares of stozk affixed to their respective names, according 
to tlie prorisioas of the act of the General Assembl2-, entitled 
:' an act tg inco~porate the Kortii Carolina rail-road compa- 
ny.:, The provisions of that act, so far as tlie line of the road 
T T ~ S  C O I I C ~ I ' I I ~ ~ ,  yere ,  that it n-aa to run f h n l  the p i n t  on the 
Willningtcin and Iliileigh (now TTilmington and Weldon) rail- 
road, v l w e  i t  crosses the river Yeuse, in tlic connty of TJTnpe, 
T-ia Ealeigh a n d  Salisbury to Charlotte. The route between 
these temzhii and given points 73-as clesignecll~ left to bc as- 
certained a11d fixed by tile engineers, npon actual snrrelvs. 
r"1 l i ie contract betn-een the pnltics, then, T T ~ S  that defendant 
agreed to tn?;c tlie nnmber of siinrm of stock for nliich lie 
tnade his n--:.ik:en snbscription in a mil-road, the line of which 
wzs to run accorchg to the dircccions of the charter. I t  forms 
no  part :)f ~iic!: dir~cti i j i l i ,  either expressed or inlplicd, that 
:lie road n-as to  ins t l i ~ ~ ~ g l ;  S1;~iilifield. A stipulation that 
i t  shall pas? tlirongll tli~it tovn,  must thc~cfbre be either an 
aclclitioniil s t i p ~ ~ l ~ t i o i l ,  or tlie 1-ariatio!? of a former written 
one, and being 1,- p~ro1 ,  is el earl^^ iliadinissible. 

The case c!ifYws ~ e ~ y  m a t e r i a l l ~  from tliose of Tz&Z:/ lo. 
,S'~~u,idi.,'.~~l?, 9 h e .  Rep. 5 ; Jl~iizning v. Jones, Ensb. 368 : 
Dnughtwy v. LJoothe, 4 Jones' Eep. 87; where the pnrol c m -  
tract, t l~ough nlade at  tlie same time, and relating to the salne 
~ul~ject-rnattijr, . ims in its nature, necessari!y separate arid dis- 
tinct from the n-],itten one. 

But s!~~>lj""i~g tlmt 71-e are mistaf~en, that the testimony 
is colnl,etent, it may  ell be doi-ilitccl vhether i t  proi-es an>- 
contract, or is to be tdiell as an agreed condition bet~l-een the 
agmts  of the I ~ l a i ~ ~ t i R ,  :~nd  the defentlant, that tlie road sllonlii 
r.!m throng!l Siui:hfic!d. Tiie proof is, that one of the corn- 
~niss!oners avl:rec! tlie clcfendnrit that the road should so run: 
and that he snhscribecl upon that assurance. Ko.i~~, conside:.- 
ing tllnt one o n l ~  of the t h ~ e e  comliiissioners, v h o  mere re- 
quired by the cllnrter to take snl)sc;.iptions a t  the tax-n of 
Srriithfield, made the assurance, the transactioi~ has re ry  much 
tlhe appearance of its h a ~ i n g  been the mere confident expres- 
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sion of tlic opinion of the commissioner, tliat the road would 
PO run, and that the defendant, confiding in that opinion, rnade 
his subscription accordingly. If such were the case, i t  was 
very clearly no contract to tliat effect between the parties. 
Eut whether tliat be so or nol, i t  does not appear that Linn 
B. Sa~mders, or any other single commissioner, was anhioris- 
ed to make any such contract, or to stipulate for any snch 
condition. The c1i:wter required that books for subscription 
should be ol~ened a t  Smilhfield, under the direction of John 
McLeod, Bytlian Grjan, L. 13. Sannckrs, E d d y  Sannders, 
and Thaddeus W. Whiteley, or any three of tlieln. If 
the coinmissioners tlins appointed, or any three of them who 
acted, were an:liorised to make any snch 'bassll~~:mces" as that, 
the benctit of which is clitirncd by tlie d~fendunt,  it is ilnpos- 
sible to suppose that either one of them alone had such an- 
thority ; fur i f a ~ l y  one of them llad it, t l~en each one of them 
niight Ilavc ]lad i, ; and tl~us, while one cornnlissioner was as- 
suring 111.. Leucli t l ~ t  the road sl~onld pass tllrongh Srnith- 
field, another rnigl~t agree with Afr. A I3 that it shonld run 
by his farm, and tlie third might enter into a solemn contract 
with Mr. C D that it sl~oidd pass riglit by the door of his mill- 
house ; while the relative position of the town, the farm, and 
the ntill, might be such as to m:~ke it greatly incouvenient, if 
not i~npr;~ciic:lblc, to acco~nmotlate all. An authority to 
agents that could lead to such conscqnences, ~ o u l d  never 
have been expressly given by a principal, arid we, therefore, 
cannot construe i t  to have been given by itnplication. Onr 
opinion, then, is, that the testimony offered by the defendant 
in support of the issue joined on his first plea, was incompe- 
tent ;  but if iu that we are ~nistwken, and it  is admissible, it 
does not sustain the defense set up under that plea. This 
makes it unnecessary for 11s to consider an additional objec- 
tion made to it by the plaintiff; that if sncl~ a conclitioll were 
annexed to t l ~ e  clefknciarit's subscription, it was waived by his 
payment of fire per cent on it at  the time, and subseqnently 
by his proxy assisting and voting in the meetings of the stock- 
holders, wllich orgnuised the coinpany, without insisting on 

7 
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the alleged condition. IIis main ground of defense, the de- 
fendant iusists upon ulicler his second plea. I t  is admitted 
that tlie eastern tt?rn~inus of the plaintiffs' road was niaterially 
cliangecl from tlie point designated in the cliarter, and the de- 
fendant contends tliat lie was thereby released from the obliga- 
tion to pay for the stock for wliich 11e had subscribed. Tlle 
argurnent is, that the contract created by his anbscription was 
tliat lie woulcl pay for tlle stock taken by him, if, or upon con- 
dition, that the road should be built according to the t r rmi l~ i ,  
and route prescribed in the charter, and, consequently, any 
material cliange, of either the tetwzinl or route, ~ o u l d  be a 
failure on tlie part of the plaintiff, in  the performance of a 
condition precedent, ~ h c r e b y  lie, the defendant, would be 
discliarged from his part of the agreement. Or, in another 
~riew, it would be an attempt on the part of tlie plaintiffs' to 
hold liim bound by n contract into wliich he  never entered. 

The clueition n-liich the nssnniecl clefeiise raises is an impor- 
t m t  one, and we will 11ow proceed to consider its valiclity. 

I t  may 1,e conceded, at  least for the sake of the argument, 
tllktt if the Legislature of a State, grant a charter for building 
n rail ro:tcl, turnpilie, or calial, between certain tet-mii-~i, and 
along a certain route, upon tlie faith of wl~icli subscribcrs take 
stock, and afterwards, viithout the consent, and against the 
will of one, or more of' the subscriberb, the Legislature passes 
sliotl~cr act, clixnging such tum~ijt l or route, both or either, 
,,fa tlie dissenting 6tocliliolclers may refuse to pay for the stock 
Tor which they had bubsulibed. Such was the decision of the 
Supreme Cowt of Georgia, in the case of TPlnfet* T. The  XI^+ 
~ * q ~ ' t  12u;/ 12occfZ Co., I1 Georgia. Rep. 43S, fo~uided ul)on 
l~revious similar adjudications made in  Xassacl~usetts a i d  
S e n .  Yorli. See Xid&~e,r T u t y i l l d  CYO., T. LocX'C, S &SX 

Jtep. 263 ; hhttie v. Svral~, 1 U  %tss .  Hep. 385 ; T h e  IhxtYjbld 
~ t t l i '  Ll-~w IJCICLIL Xui l  Road Co. T. L'l~osnl~lI, 5 Hill. S e w  
york Rep. 3%. The principle of tlle decision is that the 
stockl~older, wlien called on to pay hie snbscription for the 
building of such a road, ~vithont his consent, may truly say, 

non hcec i.n fadera veni." Assulniug then, this to be true, 
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an  interesting question may arise, wliether the principle n-il! 
apply to a case wliere tlie alteration of t l ~ e  line of the road is 
lrlade by  the company, n+itllotlt the consent, ancl against t!~c 
will, of the stockholclcr, and also ~ i t l i o o t  tlie sanction of any 
Iegislative anlenclinent of tlie charter. In tlie latter case thew 
is certainly not the smne necessity for protecting tllc dissent- 
ing stocliholder, by holding him released fi.olri tlic obligation 
of paging his suhscriytion. I t  is clearly settled tliat he Inny 
avail himself of t l ~ e  writs of prohibition or mandamus, as his 
ease may require, either to prevent the corporation from do- 
ing him an injury, or to compel i t  to yield him a right. Thus 
j n  Blaken~om v. Glarizo/yuzsAire C'nncrl Ai/ lu ipt lo)z,  6 X I I ~ ,  
Con. ell. Rep. 544, Lord E ~ u o x  said, when the qase was be-  
fdre him in  one of its earlier stage>, '. I have, thereftore, stated, 
and I h a r e  more tlian once actecl on the doctrine, that if a 
del-iation from the line n~adierl  out by Parliaiiicnt were at- 
teliiptecl, I would, (unless the IIouse of Lords m r e  to correct 
me,) stop tlie furtller making of a canal which was in progresb; 
and for this reason, that a man may have a great oljrjection to 
a canal being lnade in one line, ~ rh ic l l  he svould not l a r e  to 
its bcing made in another, and particularly he might feel that 
ol~jection in a cas'e where parties, after ohtainit~g leave to do  
one thing, set about cloing another. I t  mag-, I admit, be  of no 
gveater miscllief' to A E, tlirtt tlie canal sllonld come tllrong'i 
the lands of C I), than tlirougli those of I3 Ii' ; hnt to that, m y  
answer is, tliat you hare  bargained with tlie Legislature that 
you shall do the act they have autliorisecl xou to do, and no 
other act." Wc h a r e  adopted, artd acted upon, a t  the pre- 
sent term, tlie principle thus laic1 c1om-n by  one of Englaiid's 
=rented C!~aiicellor~, 1sg enjoinii~g the Oreenville ancl Ra- 
leigh Plaiik Eoad Compar;)-, from establishing and ~ x n n ; n g  a 
line of stages against the wishes of some of the corporators ; 
npon tlie ground that snch an application of their funds was 
not autlloribed by their charter. I J ' i c c c ~ ~ Z l  v. Grve~~vilZe clncl 
XuZ~igh Plan?; Boad C'O., 3rd Jones' Equity, (not yet report- 
ed .) i-Vayor~ and AZdem~en of L170rzoich v. The ~I~orfoZX: Rnil- 
way Co., 30 Eng. Law and Eq. Rep. 120, also sanctions the 
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doctrine that rail-way companies may be restrained by in- 
junclion from misapplying t l ~ c  funds of the coml~xnp, (see the 
case a t  page 144.) Tllc above are all cases of injunc;ion, 
where rail-way, and other like companies, have becu preven- 
ted, at tlie instance of persons inte~ested. from doing wrong. 
Tlie case of R e p h a  v. I h e  JTork a?zd A'or'th illidland Bail- 
way Co., 16 Eng. Lam and Eq. Rep. 209, sllows, tliat in a 
proper case, a party interested in:y. compel, by inandamus, a 
rail-way cornpany to cxnplete a ~.ail\r:ly wl~icli it has begun. 
It  is true, that the case, thong11 decided upon great consiclera- 
tion by the Court of Queen's Bench wit11 Lord CAMPDELL at 
its head, was reversed i11 the Court of Exclieqner Chamber; 
but solely upon the ground that the words of the act of Par- 
liament, upon wliicl~ the quest ion depended, were no:, a d  
could not be: construed to be compnlso;.y nl)orl the conlllany. 
See tlie case in 18 Eng. Law and Eq. Rel) 199 ; see also Begi -  
tta v. Great IVestern. Bail-way Co., ibitl ,  364. If ille plinci- 
yle thus seemingly established by tlie greatest force of anthor- 
ity be correct, we cannot perceive wily it did not furi~i& the 
defendant with ample meaus forpreventing the w~.or~g:l~~cl injn- 
ry of \vliich he complains. W l ~ y  sl~ould tile Cour;s in ,erpose 
or protect liim, (to the great detriment of tile corlll):uiy, in de- 
priving it of its funds,) by Iiolding llinl discl~a~.ged f ~ o m  his 
subscription, when he neglected to avail llimself of a ~ w n e d y  
plain and ample ? ?Ve need not, how-ever, a n s w r  this ques- 
tion. There is another objection to the defense, about wllich 
we do not entertain a doubt. 

To make his defense avail:hle, it is certainly incnrnbent on 
tlie &fendant to show that tlie alteration in the E,zs:el-rr ter- 
minus of the road, mas made without 11is concnrrence and con- 
i;ent. Such seems to Ilave 1)een the opil~ion c f the Court of 
Appeals of Sor~th Carolina, in the case of the GreenviZh and 
Cohmbia Bail  Bond Co. Y. Coleman, 5 Rich. Re1). 11S, wlrere 
they say, at page 135, "I t  would apl)ea~-reasonal)le to s a ~  that, 
if the corporation did acts to wliicli a rricinber did not  object, 
either became he was supine, or becanse 11c w o u l d  110: attend 
when he might, and sliould have done so, i t  worllcl not be 
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harc'l "0 liold him estopped from dispilting his acqniescence, 
espcciclly when liabilities, duties and hurtheris, might accrue 
thewlry npon t l ~ e  corl)oration." There is not a particle of 
proof-indeed, lie has not alleged in his plea, that he ever 
made t l ~ e  slightest objection to the change ; and the presump- 
tion is, in the absence of PI-oof to the contrary, that he assent- 
ed to it. H e  was, or 111ig11t have been, present, either in per- 
gon or by prosy, at the occasional 1nee:ings of the stockhold- 
ers, (see Londm C'ity v. Venacke?,, 1 Ld. Bay. 500,) and yet 
we never Iiear of his having raised l ~ i s  voice a single time 
against the alteration wl~ ie l~  he I I O W  dleges to be so great a 
griernnce to hitn. We I~olcl then, that 111e matter pleaded by 
the defendant in his second ])lea, and wd~nitted npon t l ~ e  trial, 
furnisl~cs no det'ense against the plaintiffs' action. 

Having contined our attention to the merits of the case, as 
we understand i t  to be snLniitted to 11s by the agreement of 
the counsel on bo.11 sides, we do not discover any error in the 
judgment r ende ld  in the Court below, and i t  must therefore 
be affirmed. 

PER CLTRIAJI. Judgment affirmed. 

STATE v. WHIT, a Slave. 

A smoke-honrp, opening into the yard of a dwelling-house, and used for i r ~  
common and ordinary pnrposes, is, in law, a part of the dwelling, and in 
the breaking and r n t e r i n ~  of which a burglary may he committed. 

There is no presumption of law arising fi.orn any fact, that a felonious break- 
ing inbo a dwelling-house was committcd in the night-time, rather than the 
day ; an 1 befLre a defen lant can be convicted of burglary, that fact, must 
be proved, either directly or indirectly. 

THIS was an indictment for BURGI,ARY, tried before ELLIS, 
Judge, at the Splsing Term, 1857, of' Cl~owan Snperior Court. 

U I J O ~  the trial, Doctor Charles Stnallwood swore that he 
Iived in Bertie county; that his stnolre-house was about twen- 
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was asked. v h a t  lie did v i t h  the mitering pot ; he  said " he 
had thrown i t  into the rirer." 

The defendant's counsel objected to the conviction : 
1st. Because the house described was not a dwelling-hont-e, 

within the meaning of the statute. 
2nd. IGecnrice there v7as no snEcient evidence of a breaking. 
3rd. I t  did not appear that Dr. Smallwood lived in the 

dwelling-house on the premise.. 
4th. Tllc confessions were under dmess and inadmi4hle .  
Among other tliings. tlie Court charged tlie j u q -  tliat t i le-  

s lm~i l~ l  receive the confessions of the prisoner with caution. 
llaving clue respect to the sitnation in which 11e was n h e n  
they were macle ; that if the confessions satisfied them that 
the prisoner broke into the smoke-honse of the ~ ~ i t n e e s ,  as 
ellarged, in the night time, and stole tliel.ef~-oin a quantity of 
bacon, he wonlcl he gnilty. That the smoke-house, as de- 
scribed, v a s  snch a hnilding a5 the law contemplated in the  
use of the ~vorcl dwelling-house. 

Defendant's counsel excepted to the admissibilitj- of prison- 
er', confessions, and to the charge. 

There was a verdict of guilty. Judgment and appeal. 

At tomey  General, for the State. 
S o  coruisel appeared for the defendant in this Co1n.t. 

XISFI, Ct. J. The indictment is for a barglary conilnitteil 
i n  the dn-elling-house of Charles Smallwoocl. Burglar- is a 
felony at common l a w ;  and a burglar is defined b,v Lord 
COKE, 3rd Institute 63, to be " one that, in the night time, 
breaketh and entereth into a mansion-lionse of another, of in- 
tent to kill some reasonable creature, or to commit some other 
felony within the same, wlietlier his felonious intent be  esc- 
cutecl 01. not." To a convictioil, i t  is necebsery to p r o w  : $4. 
the breaking ; s ~ c o z d ,  the entering ; t h i d ,  tliat the lion-c. 
broken and entered, is a. mansion-house ; J o u ~ t h ,  that the 
breaking and entering was in the night time ; Jifth, that the 
breaking and entering were with intent to commit a felony. 
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In all these particnlars there must be proof satisfactory to the ' 

minds of the jury ; and if the State fails upon any one point, 
the prisoner is entitled to an acquittal. 

The honse entered, in this case, was tlie smoke-house of Dr. 
Smallwood. The first question is, did the smoke-house, at 
the time of the entry and breaking, constitute a part of the 
mansion-house? TJpon this point, the evidence of Dr. Small- 
wood is, that he lived in Beriie County ; that his smoke-house 
was about twenty-four yards from his dwelling, which was 
the usual place of his residence; the fence enclosing the 
dwelling did not include the smoke-honse, but all of this 
building was withollt the yard, except the front end, which 
formed a part of the yard fence, the door of tlie smoke-house 
opening into the yard;  that he used the a~nolie-house for 
storing meat, and for all the purposes to which such buildings 
are ordinarily applied. 

For the prisoner, it is insisted that the smoke-llonse, in this 
case, constitnted no part of the mansion-house, as it stood 
twenty-four yards from it, and was not included within the 
same common fence. The dwelling-l~nnse, at common law, 
includes, not only the premises actually ~ised as such, but also 
bixh out-buildings as were within the curtilage, or court-yard, 
suwounding the mansion-house. Roscoe's Cri~t). Ev. 348, 362. 
The smoke-house was a bnilding used with the dwelling-house, 
and necessary to it in tliis country ; and the only door it had, 
opened into the yard. In legal contelnplation it ~vas within 
the curtilage, as one side of it constituted a part of tlie com- 
mon enc1osu1.e. This PI-inci1)le lixs been recngnised in tliis 
State; the leading cases are tl~ose of the State v. Twitty,  I 
Hay. 102 ; Stute v. TTFlson, 1 Hay. 212 ; Nf& v. Xangfod, 
1 Uev. 253. The objection, then, that the szaoke-house was 
not a part of the dwelling-house, cannot be sustained. It was 
within the cnrtilage, a i d  used with the dwelling-house. 

I t  is seen, that a part of the definition of burglar31 is, that 
the breaking and entering must he in the night time, and 
this must be proved by tlle State; for it is an essential allega- 
tion in the bill of indictment. There was no evidence to 
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show that this was tl:e fact. Dr. FPI ?ll\r.oocl states that, about 
eun-rise, one nioi.ning, Ile found ilie cioor of t l ~ e  slnolte-llouse 
upen, and the articles specified, n ~ i s a i ~ ~ g .  The case does not 
state what white family he had, or v l l e ~  c they slept that niglit. 
R e  frrrtlier states, that he fi,und the molasses srill ru1111ing out 
of the barrel on the floor. l l o w  ilincll .inolasses was i l l  the 
barrel the night before, or how miicli there was still i n  it-to 
what extent tlie floor was covered with it, we ale not inform- 
ed. If it had been set to running in the night, it pi~ol~xhly 
would have ceased running before morning ; a11d the fact that 
it  was still ru~~ning-,  rebnts the idea of its having 1m11 long in 
that sitnation, and is e ~ ~ t i r e l y  co~lsistent with the idea that it 
was set to 1.1l1111ing after day-ligllt. On the part of the State, 
i t  was in&ted that, a9 the pri30 1er \V LS a rri I L \ V  1y s h v e ,  i t  
was more likely that it was done in the night, as lie would be 
crtrefd of sllo~ring llilnself in the clay. This may be so, but 
from thelice the IA\V cttnriot presunle tlle fkct ; ant1 nlien the 
law does not pi-esnme the existenre of a i'kct. thew 1111ist be 
proof, direct or indirect, before the jury can riglltfiilly pre- 
sume it. 1 C06b y. JToglm~an, 1 Tre Rep. 440 ; Stufe v. Be- 
vels, Ens. Eep. 900. IIere, t l~ere  is neiil~cr direct, n ~ : ~  indirect 
proof that the entry r n s  in the nigl~t.  No proof ~ r l l a t c \ ~ c r  to 
ascertain that f x t .  The inference tlm\rn b y  the State, from 
the fact tlmt tlle prisoner was a rulix\vay slave, inigllt well 
apply, if the q~ieslion 11 as n.llethei' Ile liad committed the act, 
b u t  llas no bearing whatever in fixing the time. 

P ~ R  CUEIAX There is error, and m:lst b e  a zwt i re  
de nouo. 

STATE v. DAP ID, a S h e .  

Wl~ere a female slave  as in the act of resisting the riglltfill authority of her 
master, another slilre, her  lii~shaiid, who approached wit11 the itit~ntion of 
violently aiding the resisti~~g shve, licedlcss of the coilacquellcep, : ~ n d  did 
give silcll aid as made it ne3cc.sswy for the master to t u ~ , ~ ;  his fol cc ~ p o n  him, 
by which lie was exposed to a fatal blow from the priucipd, such interfer- 
ing slave, as well as tlic princ~psl, is guilty of murder. 
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Isnrc ix1,s.r f i r  311 I Z I ) J ~ ,  tried before hi.; Tronnr. Judge 
31 ~ L Y ,  a t  the Spling Terili, 1557, of Pi t t  M~iperior Court. 

The charge in tlie Lill n as, tliat n fenlale <lave, ranny ,  feloni- 
C ~ I ~ Y  a.saultccl aucl liillcd one ALi~cr  F. Glitkin, ai1~1 flint the 
piisoiler mltl anotlicr slave, Xtcl;, n-ere prcbellt, aiiling in the 
Ilomicitle. 

The cleceased had been enlplovecl 1,- tlie o~l-ncr of these 
s?>iveb ns ail o ~ c ~ e e r ,  on a plantation ill Pi t t  Coiu~tv, and the 
accnsetl elarc-. mid d l \  ers otllel,s, were in his charge, and had 
l ~ c e ~ i ,  for about tn-o rlionthq. 

ZItw1z7;Ji~~ B, 11, :L vi t r i es~  for tlie State, stated, that on the 
c.reriing of the llomicitle, lie and liib father risited tlie plant- 
ation ~vllere the d e c e n d  superintended, nncl got there abont 
1 On approacl~ing the Ilonbc, lie saw a negro boy riding 
oft' a horse, nncl mentioned it to tlie deceased, who went olit 
to eiiq~lire concerning it. H e  w a ~  referred hy one of the 
slaves to the liunse of Fanny and David, for information. 
Cktting a light, he proceecled to the Iionsc wl1ei.e David arid 
llis wife, Fanny, lived, and called npon liim to know where 
the llorse was. Fanny, who had follo~\-ecl David ont of the 
house, a~l~\t .erod, tliat had sent liirn oft'. 1-poll fur- 
ther e~lquiry. she said she hncl sent after all old ~ r o i i ~ a n .  De- 
ceased told lier die ouglit to l la~-e a 4 m l  l i i ~ i i  about i t ;  to 
v l i i c l ~  the replietl, that her inabter hat1 pcr.~nittccl 11er to do so, 
and h e  iritentletl to  do it, >is long ;.is tliere \vnS :L horse on the 
plarltnticm. Tlie deceased baicl lie su~pectecl i t  was a jug of 
liqnfir F I I ~  llacl belit f b ~ ;  to which she replied, '.it was a very 
1)ig j q ,  and he \ronltl see when i t  caiiie." T l ~ e  dccea-ed snit1 
lie liacl a great irlincl to ~ l l i p  her for llcr i~iil)uclellee ; she said 
he 7.i-oiilcl not whip her that night. Tlie deceased then took 
tr rope out of his pocket, and told lier to cross her hands. 
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Nie said she woulcl not. Deceased said if she did not, h e  
would knock ller down. She still refused, when he struck 
ller with a stick, which he had in his Iiand. She threw n p  
her arms and received the blow upon them. David, who \\-:is 

1 standing about twelve feet off, tlien advanced and said, "you 
ain't got to do SO,'' or "you must not do so liere.'? The wit- 
ness dicl not see that he raised liis arms. he approached, 
the deceased turned fwni Fanny, and struck Dar-id a blow on 
tile liead ~v i th  his stick, m-hich brought liiin neal>ly, or quite, 
tit the ground. About the time tllc cleceased struck David, 
l~knl iy  struck liinl on the liead wit11 a 1)ine-lalot, or stick of' 
ligl~t-n-ood, whic11 knoclicd l h l i  don-11. Af'ter the deceased 
fill, the boy, Mack, wllo llncl been standing at the door of tlie 
c.al)ili, out of vllicli tlie t l l lw had coune, enme fi)r~vald wit11 
an axe, and said, " clear the way." The witnehs got over the  
fence to where the parties were-drew n pistol, an(1 told Slack 
to go back into the liouse, or lie ~vo11lcl shoot liini, 1r11erenl)on 
he  dicl go back into t l ~ e  lionse. Witness tlien turned to the  
otliers; tile deceased Iraq still down on the ground, aud Da- 
vid had one knee on the ground, as if in the act of rising ; Ilis 
riglit hand mas on the handle of a ~ n a u l ,  ancl liis other upon 
something wliich witness dicl not describe. Deceased llacl no 

I other weapon tiinn the stick already mentioned. 
Another witness for tlie State, iWr. Bctkw, stated suhstan- 

tially the same  thing^. 
Yiolet, a slave belonging to tlie same plantation, testified 

that she Iieard the prisoner, Fanny, say, s o n ~ e  slioi-t time be- 
fore tlic homicide, that if the overseer tried to whip her she 
would figllt him. 

The pri>oncr offered no evidence, and his coullccl clxirncil 
the conclnsion. Thc Attorney General conceded his right to 
conclude, but insisted on his opening the c~tse, and stating the 
gronnds of lijs defense. This was ubjected to b j  defenclant's 
counsel, but  the Com.t ruled the point against hirn, and b e  
opened the argument, as well as conclucled it. Defer&tnt es-  
ccptecl to this ruling of the Court. 

The defendant's counsel contended : 
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1st. That according to the testimony, David was not guilty. 
2nd. That to convict David, the State must show a com- 

mon pnrpose between Fanny and David, and that the blow 
was stricken in pursuance of that purpose. 

3rd. Tliat if tlie blow was not preconcerted, but was given 
by Fanny upon a sudden iinpnlse, and David was not cogni- 
zant of her intention to strike, he would not be guilty. 

4th. That if all tlie parties had been free, Fanny x~onld be 
guilty of ii~anslaughter onlg, and David monld not be guilty 
at all. 

The Court charged the jury, " that the law of slarery is ab- 
solute autliority on the part of the owner, nnconditional snb- 
mission on tlie part of the slave. The n~aster may punish 
his slave at \Till, and the manner and degree mnst, ill general, 
be left to his own jr~dgnient and sense of humanity, with tlla 
restriction that he ca~iiiot kill. 

The overseer, to whom the master delegates tlie manage- 
ment of a l~lantatinn, and as incidental thereto, the conduct 
of the slaves, would be in the place of tlie owner, and in the 
absence of any restriction of his power, lie wonld occul)y pre- 
cisely the same relations of privilege and responsibility. " Ap- 
p l ~ i n g  these principles to the transaction before us, I an1 of 
the opinion the overseer liatl fXl power to punisli the woman 
for her insnbordination and impudence ; and ~.esistance to his 
riglitful privilege was rebellion in her. If, in making such 
resistance, she strnck a blow with a deadly weapon, (:t stick 
calculated to do great bodily harm,) it was a case of mur- 
der." 

" Snch is t!ra law in respect to the principal actor in the 
con~u~ission oC' this homicide. The rule with respect to the 
principals in $he second degree, is that, all persons who are 
present at tlie conlmission of the crime, aidicg aud abetting 
its conin~ission, are gnilty also. 

"An intention to kill is not necessarily involved in a crimi- 
nal homicide. A purpose to assist another wit11 violence, and 
under ci~ciln~stances that must necessarily resnlt in  death, or 
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some great bodily hurt, is sufficient to cliaracterise s killing, 
thus occurring, as murder. 

If, therefore, David, when he approached the deceased, in- 
tended to assist the woman in resisting him, and to do so by 
violence, if needful, reckless of the consequences, he also 
would be gnilty of the blow struck by the worniin in the pros- 
ecution of the purpose, and will be guilty of murder. 
a But if no such pnrpose was entertained by David, at the 

time lie advanced upon the deceased ; if, in other words, he 
was not present as an aider and abettor, Ile wonld not be guilty." 
"9 common purpose or intent was reqni~ite, but it was not 

necessary that the lbnrpose or intent shoulcl be preconceived 
for a r ~ j  particular lergth of time ; it is snfiicient if it Itad been 
f'ornned, and was entertained and acted on at the time of the 
fatal ldow." 

T l ~ e  def'endant's counsel excepted to this charge. 
The ~ I I I - y  tibund Fanny and David guilty of' n~urder, and 

Mack not guilty. Judgment and appeal by David. 

Attorney General, for the State. 
Rodman, for defendant. 

PEAKSON, J. W e  fully concur in the instructions given by 
his IIonor. The threat of Fanny, a short time before, to$ght 
the overseer. if he attempted to whip Iier-the rela'ion of the 
parties, ;lncl their conduct at the time of the hornicitle-was 
evidence tending to show a preconceived purpose on their 
part to resist the overseer, if 11c should atternpt to whip Fanny. 
The j u r j  I~aving negatived this fact by the acquittal of Mack, 
we are to assutile that there was no sncl~ preconceived com- 
mon p~ i~y~ose .  Bnt in respect to the prisoner, David, we are 
to assnnlc fivm t l ~ e  verdict that he approached the deceiised 
with an in:en:ion to assist Fanny in her resistiince, and to do 
it by uiolrnce, if meed be, reckless of the conseyucnces. 

W e  are of opinion that this intention, accon~paniecl by the 
overt ccct of advancing upon the deceased, altllongll f bmed  at 
the instant, arid not preconceived, brings upon tlie priboner 
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the guilt of murJer. Resistance to the master is a species of 
petit treason, and the lniricl of a slave who commits it, must 
be wrought u p  to clesperation, and fatally bent on mi,-chief." 
The master not only has the right, but i t  is his duty, to orer- 
come i t  at  all hazzards. The slave linows this, and the spirit of 
in~ubordination that raises an arm in resistance, must be reck- 
less of the consequences. If, in this state of things, another 
slave advances with an intention to take part, and aid in such 
resistance. he is alike desperate, and fatally bent on mischief. 
If the prisoner liad caught the deceased by the arms, and lield 
him, n-Me the womm struck the fhtal blow, his guilt conld 
not be questioned. Iris intert'erence produced the same re- 
sult. By his approacll i t  v a s  n~acle necessary for the cleeeaa- 
ed to turn and strike him. Thus tlle deceased was 13:'' OB of 
his guard, and exposed to tlie blow. The accident that tlie 
prisoner was lcnockcd clown and disablecl a t  tlie outset, can in 
no wise relieve him of the consequences of his unlawful act. 

It is unnecessary to say how far the prisoner's gnilt would 
have been ~nitigatcd, had the deceased beell in  tile act of in- 
flicting upon tlie woman any grievous or cruel injury, because 
there was no evidence that such was tlie case ; on the contra- 
ry, the deceased was doing no more tlian what he ought to 
have done rnuch sooner. 

1-nconclitional snb~nission on the part of slaves mnst he  es- 
acted. If; w l d e  one is in the act of' resistance, another luny 
come u p  aiid give aid, without i n v o l ~ i n g  lliin,-elf in the guilt, 
the consequences monld be awful. 

Uis Ilonor 7 ery properly refused to perlnit ally analogy t l i  

be d r a ~ r n  fi*oni the law in regard to flee per~ons.  I t  could 
fur l i i4  none in reference to the guilt of slaves vhere  life iz: 
talien in the act of ~esistance to the niastcr. 

-\Ye agree u-itll his IIonor ill ~.egard to tlie rule of practiec 
wliiell 11c enli,rced, and to wllich the prisoner's counsel excepts. 
As the pr imicr  offered no evidence, he was entitled to tlie eon- 
cluqion, but i t  was proper that his counsel should be required 
to state the grounds upon which a, conviction was resisted, 
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in order to gire the counsel for tlie State an opportunity of 
replying to it. Common fairness suggests that this is tlle pro- 
per course. Otherwise the State would be taken wllolly at  a 
disadvantage, and the prisoner's connsel  night suggest views 
of the case, and draw inferences from the evidence, which 
would go to thc jury unanswered, unless the presiding Judge 
should feel lliniself called upon to notice them. This would 
be objectionable. The proper rule is, that the party having 
a right to conclude, opens the argument ; the opposite party 
then has an opportunity to reply, and he, in his tnrn, may re- 
ply, by way of conclusion. There is no error. 

PER CCRIBM. Judgment affirmed. 

.In ngreen~cnt, the consideration of which is the con~promise, or arbitration 
of a right wl-llich is doubtfill, or supposed by the parties to be doubtf'd, is 
valid. 

Tars was an action of assumwr, tried before M . i s ~ r ,  Judge, 
at  tlle Spring Term, 1857, of Edgecombe Superior Court. 

The plaintiff declared, lst ,  upon an oral n-arranty of the 
merchantable cliaracter of certain turpentine bought from the 
defendant. 

2nclly. Upon a failure to perform an award. 
The plaintiff' proved that, in August, 1834, he bought of 

the dekndant seventy-four barrels of turpentine f'or $2446 ; 
t!lat the same was present at the landing when the trade was 
made, and i t  was agreed that plaintiff should take the tulpen- 
tine as i t  was, withont inspection. The niost of the price was 
paid down, and the remainder before April, 1855. Dnring 
the interval between August and A4pril, the turpentine was 
permitted to renia!n where i t  was, but the barrels being of 
inferior quality, a good deal of it ran out upon tlie ground, 
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~ l i i c l i  was scraped lip by the p1aintiil"s directions and restor- 
ed to the b~r re l s .  In the Spring of 1855, after fhll pajnient 
of the price llad been made, i t  was agreed, by the parties, 
that the turpen:ine should be inspected Lg one Grimmer, and 
what Ile concle~nned for dirt, plaintiff slioulcl pay nothing for. 
It was according1,y inspected in the presence of the parties, 
arid t\reutj-seven Larreli; concleliined for dirt. The wit- 
ness Grilnnler, wlio proved this, stated that he understood 
t'rorn the conversa;ion of the parties, tliat the tnlpn:ine had 
been sold as " dil)." The wl~ole. lie said, was a t  that time in- 
ferior, not ~~.or;l i  more than one-third of a good article. He 
stated that ~ n c ~ ~ ~ c l ~ a n i a L l e  dip was ivortl~ $3,28. 

The pliiintiff csntendeci that lie was entitled to recorer the 
whole of tile t i~en ty-se \~e l~  barrels, or a proportionate part of 
the snln 1)aitl. 

Tlte C o ~ ~ r t  mas of opinion tliat the plaintiff' was not entitled 
to recover at ail. In dtf'erance to w l ~ i c l ~  suggestion, the plain- 
tiff sul)nli:ted to a nonsi.it, and appealed. 

Bodman, for p1:iin:iff. 
Dortcl~, fur def'entlant. 

Nasir, C. J. Tl1ei.e is error. The Conrt below was of 
opi~lian that the pl ;~ini i f fco~dd not recover, npon the g ~ u n d ,  
we suppose, (for nu reason is assigned,) t l ~ a t  there was no 
consideration fbr tlie new implied prou~ise 011 the p t r t  of the 
defendant. The original contract was a t  an end, but in con- 
sequence of the insnficiency of the bawels, a conbiderable 
q u a n t i t ~  of the t u r p e n h e  ran out, tvl~icli by the direc.ion of 
the plai:~tiE was bcraped up, and restored to t l ~ e  bnrwls. It 
was tl~eil a p e d  bet\vcen the ~ml-ties, tilat a Mr. Grinirner slionltl 
inspect the turpentine, and what he coadetnned fbr dirt ])lain- 
tifl'slloultl pay no.liing for. It was accordingly insyec:etl in 
the presence of tlie parties, and it was acljndged by Gl.immer 
that the t\rentj-seven bar]-els ire1.e not  n-old1 any tll:ng. 
This is the snbstance of wllat lie stated. We a]-e not passing 
upon the origilial contract, but  o w  attention is directed kolely 
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as to the qnestion as to the existence of a new consideration 
for the new promise. 

The prevention of litigation is a valid and sufficient consid- 
eration ; for the lam favors the settlement of disputes. Thns, 
a, snbmission of claims and cle~nands to arbitration is binding, 
so far as this, that the mntnal prolnises are a consideratio:;, 
each for the other. 1 Parsons on contracts, 36-1. Coin. Dig. 
b L  Action on the ease on hss~ulmysit," A 1, C 2. In  Eeeson v. l ' n ,  - 
day, 2 Pcnn. Eep. 531, an action of siander for r~ords, was 
comproinised by the defendants agreeing to pay the plaint3 
r ~ii~;n certain ; the Court held there m s  a silfricient consid- 
eration, though die words used were riot slanderoi~s. I L  

L u y ,  21 Eng. Law and Eq. Eep, 109, i t  15-as decided that, to 
s:;stain a con~pronlise, i t  vas  suf5cient, if the parties tho:lgl-i~ 
at the time of enterilig into it, that there TI-as a bor,cr,$iitlt. ci::e2. 
t:on between them, tl~ough, in i j c t ,  there was no snch cines 
t , fL  

Sor;,  in t l k  case, Nr. Grimmer, tile referee, stated t h i ,  
at the time he inspected the turpentine, none of i t  was ~ o r ~ ( i  
The plaintiiY, no donbt, thought he TTas entitied to coinpema- 
t-on from the defendant to the value of the vhole of the t ~ e : . -  
tr--sex-en barrels, or a prolmrtionate part of tile suw  aid 3) 
!::I.=_ for the whole. The defendnnt, on his part, t!ion$t he 
1x26 a good defence to the ~ L o i e  c l a i ~ ~ .  In this sitiiatim thcj 
:,cr.ee, L in o ~ d e r  to avoid a law-suit, t h t  nfr. Grimmer &ill k- 
s p c t  tlie turpentine, and ~vhat  l x  col~clenzned for dht,  t!ie 
7:laintiff slionlcl pay nothing for. Cut  the piaintifi had alreaciy 
~>%ii l  the whole price to the clefe~zclant. The meaning of the par-  
t,es, therefore, must have been, that the defei~dant wonid  pa,^ 

to the ~laintifl'the valne of the terpzt ine condemned by Grill,- 
. ilfter this agreement, the pihilltiff conid not hare rr,aL- 
tained an action on the n-armntg, or of deceit. 

PER C ~ R I A X  Jud~rnen t  reversed 
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Where a contract is so obscurely worded that the Court cannot tell what its 
meaning is, it is error to leave it to a jury to pass on its I-aeming, but the 
Court should tc!l thein it could not be recovered on. 

Xlleri: some of the tenxs, in which a contract is expressed, are morcls of science, 
or art, w1:ieh require the cvidcnce of expert:; to explain  the^::, the jury, oi 
xcessity, must pass upon the meanil~g of t h o s  -\rorLis; but being ascertzii:~- 
c-ci by the.21, the duty of the Court is, still, to g i ~ c  n conslrnction to the co!i- 
tract. 

I3,-I!crc thcl-c aye ~ o t  such terms, the coilstructis:1 i. cltirely with the (h;r:. 

-1c~ros of ,~$sKI~XIT, tried before his Ifonor, Jndge N~:,t.i-, 
at the Spring Term, 1657, of IIgde Sixpcrior Conrt. 

The plnintifi' cleclared on a special contract mn6e with the 
defLe'e,clant3 that the latter wns to " tnlx n raft of timlxr 2: 

b7,E;O per thocsnnci, ~ l l i c h  was to be prcparcd by the p1nin:if: 
::I C;cri:~anton X,z;r, aucl thence ton-ccl by the dcfcadar?t'-; 
.:earner to tlie town of Waslliagton, and that i t  zocts to 6s. I U L -  

cili~~iio2 COI 12 ZYB L~u?zc.'' The contract w::s ~iiacie in the r.ion:sl 
of' IlarcL. It was provcci that, in Jtme, that is, before the 
cnitii-ation of the then growing c l ~ p  wm finislml, the plnir- 
xi3 cnliec! for the timber, but it mas not rcacly. It  wat ill:.- 
'!ICY y ro~ed ,  that about the l;t of July, as sno:] as the g ~ o u -  
:,;I. L crop was Zccid by, the raft wns reaclg in tllc place t1cJp:r- 
m i .  Tile defenclant contendeci that the ~llc:ol:ii~g of the cf8:.- 
tinct m q ,  thr,t tllc rnft was to be cleliy-wed niid tnkei~, \r!w. 
xhe p!anting of corn T T ~ S  finisllecl. Tlie plnin:;ii:, on the o:iw 
i:nnd, in-ktec! t lx t  tile irnc a~eaning of the Lnrpin TTL, t h t  
:  as to l x  dcliverccl a i d  received as soon ni the wo;'ki:'g of 

:he crop TTSS done. 
Ilis lIcnor left tlie scnsc of tlle contract to the jury, n p w  

the ~vords and other evidence, as a question of fact, aud ill- 

structed them, if they found the plaintiff llacl the raft reacly, 
at tlie time and place he contracted to have i t  ready, and gave 
notice to the defendant, who refused, or neglected, to take it, 
plaintiff mould be entitled to recover damages. If plaintiff 
had not complied with the terms of his contract, i. e., if the 
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raft was not ready in time, accorcling to the proper interpre- 
tation of the agreenient, the plaintiff m-ould not be entitled. 
Tile defendant excepted to this charge. 

Verdict for the pldctifi. Jndgment and appeal by defenci- 
ant. 
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,jury, they pass only upon the meaning, or sense of the words 
csed, the duty of expounding the contract still being the duty 
of the Conrt. Eut  the jnry were no more competent to put n 
construction upon the xorcl " clone," in the conuection i : ~  
n-hich it  stands, than the Court xas. rsed as it  is in this 
contract, i t  is senseless, ancl not snsceptible of explanatior. 
We :nay gness at its meaning, but ileither a Court or jury are 
i:er~rittecl to clecide control-ersies by guessing, and ilo r r m .  
cr.:~ guess: to his on-n satisfaction,  hat :lie ~ ~ o r c i  here lilez!i: 

,-. A C T I ~ W  OF AsscxmT, trfec! ,&ore SXXDTRS, J., ~t the 21,1--., 
Tern:, 1857, of Stokes Superior Conrt. 

It ap;jeared that, in Septembei; I S S ,  the plaintiff acd L:< 

~ ecdan t ,  by parol, ngreed that, if the plailitiff ~ ~ o u l c l  sell 6e 
:endant's laud, that the plaintiff should hare  all he could 
;fir it over $1500 ; that after this contract was made, the pla.:: 
t;E sold the land for $1500, ancl in the same month (Septe:, 
r~er) plaintifY, defendant, and Vernon, the pnrchaser eie. 
d l e n  the defendant receixcl in cash from Vernon, some t:rr 
or three hundred dollars, and took his notes for the reniainde: 
91' the eighteen hundred dollars, and gave Vernon a bond ti 
?:lake title when the purchase-money was paid. After thiz 
was done, plaintiff requested defenclant to give him his cote 
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;or lli9 three hundred dollars ; to which defendant replied, " h:s 
:r.ozd -\:-as as good as his bond." 

Vernon was solvent, but i t  did not appear whether or not the 
.-otes m r e  due at the conzlnencelneiit of the action. 

Defendant insisted that the plaintiff was not entitled to re- 
corer on this state of facts, an3 prayed his IIonor so to 11:- 

-;17:;zct the j~zry. A verdict mas taken for the plaintiff, s u b  
,ec- t~ the opinion of the Court, xi111 leave to set i t  aside, m:i 
e:i:er x unnsuit, if his II011or s1101dd be of opinion agninst the 
'Jhkl5fE 

Aheri~.c-ards the Com.t ordered a r?or;snit, and plainti8 nt-  
ealwl. 

Q E A R ~ N ,  J. TVe colicur ~~t-itir his .&nor t!m ths pialntli  
coxi:;encecl his action too soon. IIacl the matter rested up32 
. ~ & ~ e n c e ,  we ~ o n l d  hare  been of opinion that the plainti?, 
accorCing to tlre agreenrent, was to sell for cash, and by m y  

r' compe~~satictn for his tronble, a:~d in lien of commission,-, 
v;us to ha\-e all he got over $1500 ; that is, tlie defendant vas. 
;;1 the first place, to h v e  ,El5tiO in cash, in considcratioi~ for. 
11,s land, and the pjaintiff Tvas tlleil to have m y  excess he 
i L ? i ~ i l t  be able to obtain. 

Cy $rill2 a long credit ~ i t h o n t  interest: the plaintiff could. 
:-o uc3:li)t, have fonnd a pnrchaser at 82000, or eren a larger 
::::n ; and :o the defenclant, if he  as heldcio~~.-a to $1500, wllell 
A % 3  A t  e d i t   as out. woulcl Iosc interest and the profits of the 
~ : - . d>  aiiJ the consideraticin received by Iliiil be, in fact, less 
t h m  $1500. 

St a p ~ ~ e a r d r o m  the eviclence, that the plaintiff sold, ill put, 
for cash, and the balance on time, to be secured by the notes 
of the pnrchaser, and the title to be retained. In this, the cle- 
fendant acquiesced. H e  received a part in cash, took the 
uotes of tlle purchaser, and executed a bond to make title 
~~ l -hen  the purchase-money was paid. The point is, at what 
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money, and it was decicled that he began too soon. The 
Court say, he mas entitled to commissions, not on the sun1 
irhich may be agreecl on, or amarcled, or ascertained by 
jury, but on the sum ~ h i c h  may Be obtained by the defend- 
ant, a d  that Cull must wait nntil Price '' actually obtained, 
that is, wccivedit," or, at least, nntil the amount that he ought 
to receive, was ascertained. 

So, we say, tlic plaintiff must wait nntil the price, agreed tn 
he paid, falls due. 

I 
PEE Cun~mr. Judgment a%rnied. 

D,IJIEBON 11. PUGH v. OLIVER TI-. NEAL. 

.., 
Li!e 1%-orcls for which ail x t ion  of slander was brought were, "that the p!ak- 

ti% l ~ a d  sworn fdsely, in a trid before a justice of' the peacc, as to an account 
in his faror agnInat the defendant;" Ileld, that the plaintiff was not boui~il 
to si;o~v that the jnstice of the peacc, before whom that trial n7as had, 1ms 
duly con~missioned. 

r" lrns mas an action on the CASE for SLAXDEE, tried before 
GAILET, J., at  the Spring Term, 1857, of I-Iycle Superior 
Court. 

The charge ~ ras ,  that the defendant said that the plaintiff 
had s ~ o n i  falsely, in a trial bcfore a justice of the peace, to 
an account in favor of himself against the defendant. 

I t  m-as in evidence that a juclgment was rendered against 
the defendant, on the oath of the plaintiff, by one Joseph C. 
Tnnnell, who was, at  the time, sitting for the trial of causes, 
and acting as a justice. During the trial, Tunnel1 was spoken 
of & the justice before whom the warrant was trled, but there 
mas no evidence that he was commissioned as such, nor that 
he acted generally in that capacity. 

The defendant's counsel, in the argument of the cause, ob- 
jected to the sufTiciency of the proof, as to Tunnel17s being a 
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,ustice of the peace, and asked his Honor to charge that i t  
::-as insuEcient. 

His IIonor declinccl so to charge, but told the jnry if Joseph 
C, Tunnel1 vas,  at the time, 4ttii:g for the trial of causes, and 
n c t i ~ ~ g  a> a justice of the peace, acln~inistering oaths, and do- 
ing other acts pertaining to :he oflice, there n-as no 11ecessi:y 
i ' u ~  silon-ing that he was commissioneil. Defendant escepteLi, 

Terdict and juclgn~ent for the plaintifF. Sppeal  l ~ y  c1efe:ici- 
rzn:. 

S o  counsel for 1~1~intiE. 
A > I C P I Y ~ J ,  for defendan:. 

S-ys i~ ,  C. J. Tile slanderow ~t.orCis u e ~ 1  by tlle clefendani. 
un ~ ~ h i c h  tlie action is brought, are as follom : Tlmt the plain- 
t i8l lad s;vorn falsely, i11 a trial before a justice of the peace. 
I t  was in e1 idence that, a judginent liacl been obtained before 
2 iiian named Tmnell, against tlie defendant, on the oath or 

:he plaintifi'. The plcas were, the '.general issne" and "justiS- 
cation." There was no evidence that Tmlnel Tvas a justice or 
the peace, further than his acting as snch on that occasion. 

T!le defendant objected that there was no cricles~ce that 
Tnnnell was a legally a n t h o r i d  magistrate, regularly co1:1- 
missioned, a~icl asked the Court so to iiistrnct the jury, TrI~icll 
SVRS refnsed. 

Under the plea of not guilty, the snficiency of the words 
to sustain the action, necess~3rily arises. Do the vords Ly the 
?efenclant here, arnonnt to the charge of perjury? 

Perjury is said, by  Lord COKE, to be coii~mittecl vhen  a 
l a v f d  oath is administered in some judicial proceeding, to n 
person w11o swears falsely, &c., in a matter material to the is- 
me, or point, in question ; 3 Ins. 164. I n  this case, the 
charge made by the defendant is, that the plaintiff had sworn 
falsely, in a trial before a justice of the peace. This, then, is 
a distinct charge of perjnry, standing in need of no colloqzcum 
to make the meaning clear; as much so, as if the word perju- 
ry had been used. The words charge the taking of a false 
oath, before a justice of the peace on a trial. W e  judicially 
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know, that justices of the peace are jnclges to try causes liti- 
gated before tllem, with power to s~vear witnesses, and t!m,t, 
when engagad in the trial of a cause, they constitute a Cour: 
c d  justice. The n-orcls, then, nsed by the defenc1ant, ainonntetl 
to a direct cliarge of per jn~y ; of course, i t  n-as not at a:! 
?>ecessalsy to prove that Nr. Tunnel1 was a regularly commis- 
rioned justice. If the cliarge hacl been that tlie klse cn:h 
m a  take11 on a trial, l~et'ore Joseph C. Tnai~ell, it woulil have 
ixen necessary for t l x  plailztifr" to prove that Tnnilcll was ;L 

L - e ~ J a ~ - l y  con:missionecl justice ; or that lie was in the h b i t  
of acting as suc!~, and disc1:argiag the duties of the oEce. 
Tile i av  prescribes no particnlar form of words to I J ~  used ;-1 

rlnking a slai~clerous charge. If the -n-orcls or actions useti 
a x  s ~ c l i  as to conrev to the inincls of the liearers the inter:: 

THIS was an ACTION of TRESPASS, A. C., tried before Cam- 
WELL, Judge, at the Fall Term, IS%, of Cabarms Snper!'or 
Court. 

The plaintiff's declared for an assault and battery upon the 
wife. 

Hinson, a constable, having process against Monroe Louder, 
a son of the defendant, and another, for a breach of the peace, 
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came in the night-time, wit11 one Long, who is also a defencl- 
ant, ancl t~vo  others, to the liouse of the plaintiff, a t  a late 
liour of tlic niglit, after the family lind gone to bed, ancl en- 
quired for the son. H e  vas  ans~verecl by the father that the 
buy liad gone to bed, and lie did not ~risli  him clistnrbeil that 
:.iollt. - and oSered to be surety fbr his appenrancc nest clay. 
G+ an1  place Iic wonid appoint. The defendant, IIinson, n i ih  
~i catlis ~aicl, t h t  lie wocld ~llalic the nwest that night. IIin- 
~ 0 1 1  and I h ~ g  tllcn got into n scnHe ~ i t h  the plaint;ff, a:id 
r,ne of them pidlecl his linis. Ilinwn theil collie to the fire- 
; lace ~il-iere tlie yon& Xonroc Lourler, m s  stancling, a d  
tappi]:;: h i ~ n  011 the sli~ulciel., ~ r~ i i l ,  that hc arrested hinl, s n ~ l  
:h2t 11e Tar his prisoner. The 1,lnintiffs both, then told tlie 
j art?- illat they lind got what they \ranteil, and to lenre the 
i.ocw. n-llic!i they rci'i!secl to do, but indidged in oEensirc 
cr:d profme langnagc towards the plaintiffs, nand mnton  eon- 
c.i:ct to\rnrcls tlieir l~r'ope~tjr. One of tlle party, Long, rnsliec! 
~t tllc m d c  plaintiff vi th n showl, and was prereiited frvm 
szy-p:- . ~ ~ n g  liim 11y tlie son, Non~oe ,  but pushed liim back on tile 

bee. The fciilale plnintifl, who was lying in bed, reacllecl np 
r.~:c! got a gun, ~ rh i ch  n7n, above her, wlien tlie clefendan:, 
iL;i>~on, seized it, tool< it away from her, and struck her rrith 
.t violently, leaving inasks of ~ i o l c i ~ c e  011 her heac? and ear 
n,r several clays aftci~nwds. After this, the said IIiiison and 
i,i; aszociatcs, remxil~ed in the lionsc, and abont it, for ncni.1-j- 
z cicarter of an how longer, mal;hg insulting and derogato1.y 
I ei:iail<s tovxU~cla tlie plainti& ; after ~rllic11 they \vent off ~vitll 
tIicir 1,risoner. 

Iiis IIonor charged tlic jury that, if they l~elicrecl, froxi 
the tcstiniouy, that the parties sought the ctccasion, under pro- 
cess, to weal; tlieir vengeance on tlie Loucler fa ln i l~ ,  by liar- 
rnssi~ig and insulting them, it would be a case where they 
might give vindictive clamagcs. Defendant excepted to this 
c113rgc. 

Verdict for the plaintiffs, and sereral clamages against the 
dcfcndants. Judgment rendered. IIinson only ay y ealed to 
this Court. 
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Jones, for plaintiff. 
KO counsel appeared for defendant in this Court. 

SASII, C.  J. The action is trespass for an assault and bat- 
tery upon the female plaintiff. I n  his charge, his IIonor ill- 
structeci the jury, that if they believed, from tlie testimony, 
t!lat the pa~t ies  sought the OCCRS~OII ,  under color of proccs~, 
tq weal; their vengeance on tlie Louder famil:-to harrass 
and i x n l t  them, that i t  ~ronld  be a case where t h y  n-ere al- 
i o w d  to give cindictive da~nngeb for the battery upon the 
f e i x  plaintifl', if one had been comniittetl. This charge is 
ill exact conformity to tlie opinion expressed by the Judge 
ldon- ,  l)e:i>re n-lionl the case of C h s c e  r. A ~ Z L I ' S ,  3 DCV. and 
Cat. 246. In  that opinion, the j w y  were iiistructed '. t lxt  the 
lllr,in:iii' llncl a right to expcct a full conipensation in clanlage< 
:fir the injury really snitshed, 'kc., but in aclditior; to tllis, 
tile jury Tvcrc sometimes called on to increase the nliloimt of 
c.,,, .Ll..nge;, bp adding on solliething by the way of puni~~iment ,  

d c - r c  it  appeared the defenclnnt was actuated by nidice, and 
:. ;o td  disregard of the la~vs, and the piaintiff 11-as in no  rise 
to l,!,zme." This opinion TL-as adopted by the Snprelne Court, 
a k ~ n = t  iil SO ninny worcls. 

Ti:k is a cuse for \ inclictive daniages, and the clxrge here 
-T-o \.,&I ; v-ithin tlie spirit of that referred to. 

T1:c general principle, in an action of ejectment, .is, that the plaintiff must 
prore the clefendant in possession of tlie pre~nises sued for, not\\-ithstanding 
the confession of "lease entry and ouster" in the I L  common rule.'' 

TLe principle of the rule is to prerent scrpise on the party n-ho rnalxs 
liiruelf a defendant 
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Cut where a person was serred mith a copy of the declaration after Iea~in,rr the 
pre:xi,ses, and entered into the conmon rule, and contested the matler up- 
0.1 the va!idity of the tit!e deeds, t11ei.e being no cluestion as to  the icientir:; 
of t!~e I c ~ d ;  he s M l  not be heard to say he was not in posession .dm t ; . ~  

clcclaratim was served on him. 
The beqiniling of an action of ejectment is the serring of the declaratior;. 

F ~ a x s o s ,  J. TYe concur with his Honor upon the first 
p i c t .  The colnnlencenient of an action of ejectment is tlie 
time wlml  the declaration is serred ; in other actions, it is the 
time mhen tlie writ is issued. This is settled, and the reason 



of the distinc6on explained in Tl~ompon v. Bed, 2 Jones' R e p  
412. 

A copy of the declaration was served on the defendant, 
~ r i t h  a note fi,om his b L  loving friend, Richard Eoe," saying : 
" I am informed you are in possession of, or clnisz t i t& to, tile 
premises, cGc" H e  entered his appearance to the actioa, and 
i ) y  leare of tho Court, had hiniself made defendant, entered 
his plea, and wsnt to trial on the cjnestion of title. Cotli par- 
Ces claimed ~znder ore Alexander McL~lre, and the cLnestinn 
t ~ ~ r n e d  npon the boncc$des of a deed, alleged to have been es-  
ecnted by said McLnre to the lessor of the plainti!:. T!me 
TTSLS no question as to the identity of tile land sned for, and r. 
-.-erdict was for the plaintiff upon the merits. 

I t  m-odd be a strange resnlt if; after all this, the ilei'enc!az~; 
:s entitled to a judgment, on the ground that, a i t hoqh  !IC 

ciaimecl title to t!le land, yet 113 v-as not in ~~ossessio~l ~ rheu  
:he action conznxnced. I t  would be a mockery of justice i(, 

d low  the defendant, after fighting the case npon its rnel<;k3 
u c ' ,  losing it, to turn around and say, if tlle verdict had gone 
u my favor, I would have been entitled to a jnclginenr, ant1 
I am equally entitled to a juclgment, notwithstancling the I el - 
diet has gone against me. So, I xas  safe  an^ her, and hati 
3 chance to gain the case npon the lnerits ! Yet this is C,,!I- 

te3ded for, and was so held by the presiding Jnd2e, l-ulcler t!le 
r:de as laid down in AZbertsm r. I;lecIcIing, 2 Nnrph. I:e!, 
9 3 ;  S. C. 1 Car. Law Repos. 27.1, " In  ejectmen+, the 
plaiatiE is bonnd to prove the defendant in possession of tlie 
premises, which he seeks to recover." 

IQe f ~ ~ l l y  approve of, and feel bound by this, as a gecera! 
rule. But in order to fix the extent of its application, and fie- 
ternline the exceptions toj ts  operation, it is necessary to eh- 
ainine into the '< reason " y o n  ~ ~ h i c h  i t  is based. 

The action of ejectment is, in form, ('trespass." The jndq- 
merit is, that the plaintifi' "recover his damages and costs." 
The order for a writ of possession is no part of the jndg merit 
KO one is compelled to become a defendant. A copy of the 
declaration is served to give notice of the action, and to ena- 
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tlie majority of the Conrt. IIE~EBSOX, J., in delivering the 
opinion of the Conrt, PLI~S it on this l a s o n  : "If the defend- 
ant's possession does not interfere with the plaintiff's claim, 
the miscliief (that is the costs) shoulcl be borne hy the plaintiff, 
\:-i:o has n~islecl the cZefeelzcZcmt, laather than by the dei'endaut, 
xvko has trusted to the plaintiff's assertion ; otherwise the de- 
iwciant n-honlcl be compe!lecl to decide, at his own peril, 
x-.-i.-l?etl:er tlle lands described are tliose possessed by him ; a:. 
:!1oug11 he is told so br tllc plaintif?, and this too, ~r i len  the . . 
j~T":.n:ii? describes by artificial bonnilaries, the 11eglm:ng ant! 

the extent of n-liich, may be entirely n l h o m l  to the clefen(:- 
* "  

21'7" ' 

So, the principle of the rule is to yrevent snrprise on the 
p q -  who makes himself a defendant; a i d  the exceptions are 
i;:ct IT-hen there is no snrprise, 2nd the parties go to trial o~ 
tkc r-cestion of title, there being no diEculry as to the icien; . 
~p c f the land, and both philitiff and clef'enclant settins n p  
cininl to the n-hole of it, if the rerclict goes against the clc- 
rci iailt, it is not for him to my that he  as not in posses s l~~  
2; ihe time the action was comi~iencecl. I t  is snfficien:, 0 1  

#r'r ass he i s  concerzzecl, tlist he clnimec! title to the land, a n ~ l  
~ - : ~ d c  l;iizzself n defendant for the pnrpose of asserting r: 
h ~ c r ~ r d h g l y  in Nowlecai v. OZive,,, 3 IIn~rks'  479, it ~rasrnkt  
1 -  the Conrt belon-, that nlzder tile circumstances of that c a 3  
1: was ilot aecesswy that there should be an actnal possess:o:i 
I:? the defeiiclant, to maintain tlie action ; "that if the defenci- 
n:lt claimed to be in possession, or' clainzed the Znncls i n  m i -  

~,o.:~,sy, c~nd e?ztewd IuzhzseZf a d ~ f m d a & ,  wi t i~  cc viczo cg 
:,,n;j~i/~ininq such cZclim, that Tras sufficient to enable the plai2- 
t'ff tc-, ~ ~ a i n t a i n  the action." The ruling was approved in t h -  

Cocrt. and the case of AZbu tson v. Bedding xas  referred t ~ ? ,  
ns E s b g  the general rule ; but the case under con side ratio^^ 
T ~ S  I~elcl to be an exception. We will remark in passing, 
that the form of the notice set ont by Blackstone in the a>- 
pmcldis to the 3rd book, is, " jou are in possession of, or claim 
title to," &c. So in Gorhasn v. Brenon, 2 Dev. Rep. 174, the 
det'endant had never been in possession, but he came in and 
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defended the title and possession of one Brenon, and there 
was jndgment for the plaintiff, making that case also an ex- 
ception. So in Wise v. TPiLeele~, 6 Ire. Rep. 196. The de- 
fendant had never been in possession, and never made am ad- 
mission in regard to the possession, but he had himself made 
defendant, and succeeded in showing title, and there was 
judgment, but there was no intimation that the plaintiff wonld 
not have been entitled to judgment had he succeeded in the 
question of title ; in fact, this is assnmecl by the direction giv- 
en to the case. So in i!ci3oweZl v. Xove, 8 Ire Rep. 502, the 
defendant never was in possession, but he procured himself to 
be made defendant, upon an affidavit setting out "that the 
premises in dispute were his," and that Chambers went into 
possession as his tenant; the declaration had been served on 
Chambers, and Love was made defendant on this affida- 
vit. The principle contest was as to a part of the land cover- 
ed by the defendant's grant, but the plaintiff insisted that he 
was entitled, at  all events, to a judgment in respect to a small 
slip of land not covered by the 'clefenclant's granb, on the ground 
that, by corning in to defend as landlord, he admitted himself 
to be in possession, and no evidence was necessary. The 
Court below held otherwise, applying the general rule. In  
this Court that judgment was reversed, on the ground that 
'' the affidavit supplied proof of the tenant's possession of all the 
land within the boundaries described in the declaration;" and 
the case fell within the exception. In Cwson v. Burnett, 1 
Dev. and Bat. Rep, 5-16, the declaration described several 
tracts. The defendant having succeeded in showing title to all 
the parts of which his tenar~t was in possession, the plaintiff 
attempted to secure a verdict by proving title to a part cov- 
ered by the declaration, but of which the tenant had never 
been in possession ; it was held he could not be allowed to do 
so, 'I for it would be a suryrise if the defendant were called on 
to defend for portions of the land of which his tenant never 
had posscssion," although they were set out in the declaration: 
and thc general rille was, for that reason, applied to the 
case. 

9 
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These are all the cases in the reports on the snbject. They 
fix the general rule, that the plaintiff must show tlle defend- 
ant  in possession, on the principle of preventing surprise, and 
tlie esceptions are plainly deducible tlierefrorn. 

Our  case falls under the exceptions. There is no pretencc 
of surprise. The defendant clainiecl tlie land in controrers~-,  
and entered hiniself a defendant, with a view of maintaining 
sac11 claim. T h e  was no iiiEcalty in regard to the identity 
of the laud, and the case is stronger, because he had, a very short 
time before the declaration was served, put one Sannclers in pos- 
session as his tenant. If a copy had been served on Saunders, 
the defendant, as landlord, niight ha re  come in  and defended. 
I t  can make no difference, so far as he is concerned, that tlie 
declaration was served on him. Efe availed himself oi the 
opportn~iity of trying tlle question of title, under the sanne acl- 
vantages, as if the declaration Iiad been served on his tenmt. 
II'aviag done so, he can, with no show of jnstice, insist, not 
unly that i t  shonld all pass for nothing, but  that he should 
have judgment for his costs. As to Saunders, when the plain- 
tiff asked for a w i t  of possession, (but for his attornment,) lie 
lnigEit have opposed the issuing of the writ, or 11ad i t  snperce- 
ded upon motion of az~cZit?;tn puerelrc. The order for the writ of 
possession is no part of tlie juclgment, but is now, in iiiost in- 
stances, granted as of conrse, nnless there be special gronncir; 
for not a l l o w i ~ ~ g  it. I t  was ordered in analogy to tlie writ of 
ha7,e.m facirls sets inam in a real, or ~ i i i sed  action, to prevent 
tile necessity of the termor's resorting to a Court of Equity. 
I t  wonlcl be refused, unless there was proof that a copy of the 
declaration llad been served on the tenant, even altlic~ugh tlie 
landlord, as in  our case, had conie in and made lliniself cle- 
fendant, in  order to try the title, and there mas judgnient 
against him. 

PER CURIAM. The judgment of nonsuit set aside, and 
judgment for the plaintiff on the 
verdict. 
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il*esson v. The Seaboard and Roanoke R. R. Co. 

TTILLIAX 13, IT-ESSON v. THE SEABOARD A S D  ROhSOIiE 
RAIL ROAD CONPAKP. 

A master is not liable for the wilful trespass of his servant. 

Tms  as an ~ c 1 r o s  of TIIESPASQ, q. c. f., tried before Masr,;-, 
J., at the S l~r ing  T x m ,  1857, of IIalifas Superior Court. 

The clef'cnc!anta had, under the authority of an - l e t  of thc 
Asse~iibly, proceeded to l a 1  off a rail road from TTtidon to 
Gaston, and had let out the construction of the same to cer- 
tain contractors who were occupied dnring the j ea r  1852, in  
grading the lnnd bed. 7VIiile so xorking, the contractors 
above mentionecl committed the trespasb co~nplained of. The 
President of the Seahoard and PLoanoalie Eail Road Company, 
gave a general snperintenclence to the n-orli, but there is nr, 
evidence that lie sanctioned, or e ~ - e n  knew of the trespasses in 
question. 

There nras a T-erclict taken by  colasent of the parties, R'itll 
leave to set i t  aside and ordef a nonenit, if his Honor, up011 
consideration, should be of opinion that the plaintiff could not 
sustain the action. 

The Court afterwards ordered a nonsuit, fro111 ~d1ich  the 
plaintiff apy ealed. 

S o  counsel appeared for the plaintiff. 
B. F. ~.iVosi.a, for defendant. 

Ycaneow, J. There is no error. A master is not liable ft>r 
the wilful trespass of a servant. I Ie  is liable in  an  " action 
oil t l ~ c  case " for an injury, caused b j  the negligence, or un- 
&ilthlness, of a servant, while doing his business. This is ail 
action of trespass ci c t  a m 2 k .  ': There was no ei-idence that 
the master sanctioned, or even knew of the trespass in clues- 
tion." 

PER CURIAM. Sndgnient affirmed. 
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JOHN C. WASHINGTON v. JAMES A. VINSON. 

The words l L  executedp. R. T., D. Sheriff," endorsed on a capias, which,' duly 
isued, an6 came to the hands of the sheriff, are so much a due and legal 
return; as to make the sheriff liable as special bail, on the failure of him, or 
his deputy, to take a bail b o ~ d .  

THIS was a SCIRE FACIAS, tried before MANLY, J., at the 
SpringTerm, 1851, of Johnston Superior Court. 

I t  was issued for the purpose of subjecting the defendant 
as special bail of Wm. G. Parish, Matthew Boykin, and An- 
gustus Parish, against whom a judgment was rendered in the 
County Court of Johnston. 

It appeared that the original action was begun some time 
in the year 1854, and that the writ issuing thereon came to the 
hands of the sheriff, who, in that year, placed the same in the 
hands af P. R. Tomlinson, a deputy of the said sheriff. The 
latter returned the said writ with this endorsement : " Execu- 
ted, P. R. Tomlinson, D. Sheriff." 

The only point in the case was, whether that was such a 
due and legal return as to make the principal sheriff liable 
as special bail, no bail bonds having been taken from the de- 
fendants in the writ. 

His Honor being of opinion with the plaintiif upon this 
point, gave judgment for him, and the defendant appealed, 

PowZe and Busted, for plaintiff. 
G. W. Baywood and Zewis, far the defendant. 

NASH, C. J. The defendant is sheriff of Johnston County, 
and received a writ issued in the name of the present plaintiff, 
against certain individuals. This precept was by him placed 
in the hands of his deputy, P. R. Tomlinson, who executed it, 
but failed to take any bail bond from the defendants, The 
return on the writ was " executed by P. R. Tomlinson, D. S." 
The sci. fa. is to snbject the defendant as special bail. The 
defendant relies on the plea of nu1 tiel record. Under this 
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plea, our attention is confined to the judgment set out in the 
sci,fa. The sci. fa. states that the writ in the original suit 
canie duly to the hands of James Vinson, who was sheriff, &e., 
and that the said James Vinson, by virtue of the said writ, 
did, by his depnty, Parker R. Tornlinson, duly appointed, 
Q-c., take the bodies, kc. The defendant insists that, from 
the return endorsed on the writ, i t  appears that i t  mas not ex- 
ecuted by him, but by P. It. Tomlinson, D. S. Two cases 
upon this point have been brought to our notice. One from 
1st Hay. Rep. 205, (Judge Battle's edition,) JIciNzcrphy v. 
Cumpbell, and the other from 2nd Car. Law Rep., p. 440, 
Iioldiny v. Holdilag. In each, the plea of nu1 tie1 record was 
relied on. They were each against persons who had been 
~ubpcenaed to attend Court as witnesses in favor of the plain- 
tiBs, in suits then pending; in each the return was made by 
individuals signing their proper names with the affix of the 
letters " D. S." The Court, in each case, recognises the per- 
son nmkiag the return as the depnty sheriff, but the objection 
was to the form of the return, which was precisely as in this 
case. These decisions are, no doobt, right, as applied to those 
cases. They do not, however, govern this. The defendants, 
En those cases, were those persons who were at liberty to con- 
trovert the return, even if made by the sheriff himself. In 
the former, the judgment was against the defendant, upon the 
ground that it was proved that the person making the return 
was the deputy ; and in the latter, for the defendant, because 
there was no proof of that fact. In our case, the defendant, 
is the sheriiT who cannot be lleard to disavow the official act 
of his deputy. 

Tornlinson, i t  is admittecl, was the defendant's deputy ; as 
such, i t  was within his power to execilte the writ in the original 
suit, and it was his duty to have taken the bail bonds as re- 
quired by law. For this misfeasance, the sheriff is answera- 
ble to the plaintiff. Against the deputy, no action could have 
been snstained by the plaintiff. His remedy is against the 
sheriff, the principal. There is no error. 

PER CUEIAM. Judgment affirmed. 
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TT'arbritton v .  Sarape. 

lli one joint-o~vner c.i' a crop sells to  the other his share of it to  pay a. tkbi, 
a d  it is iliritlc~l in the presence of both, fgr the purpose ofascel.t;rining tht 
nnio~mt to be creditetl on the debt, tliere is no t reyass  in the purchasing 
i~artlier's rcnjoiing the property, t l i o u ~ h  forbidclen by tile otlier. 

L h ~ o ~  of TI:L~I> I=, ci ~t u m  is, tried before 11~x1~1, J., a t  
tile Spring T e r q  1Y27, of Edgecoinbe Superior Cunrt. 

The declaration was, for forcibly taking a lmy LZ qnmt i ty  of 
cottun. 

One ZGIZlbwio, a witness for the plaintif& stated that, in 
the fall of tlie Sear, 1925, tlie defendant came to liiul, arid re- 
quested hiill to go and d i~ ic le  a crop between him and the 
plairitift'. I l e  \vent, and one TTTot.aely cliri~lecl the corn, fbd- 
der mcl cotton, eacli h t o  two erju:il parts, tlie plaintiff and 
clefendant both being present. 

One X a 1 ~ 7 ~ i t l y  swore that he  Tvas present when the clivision 
was nlacle ; tliat, in the yreseuce oi' the plaintiff, after the cot- 
tun was c l i~  ided, the  clef'enclnnt gave i~~strnct ions  to tlle ~vi t -  
]less, v h o  ~ v a s  in his e~nplo j  merit, to carry all the cotton awav: 
and he dicl SO. Tile plaintiff made n o  ol)jection a t  f i l ~ t ,  hnt 
after some of tlie cotton had been put into ,a cart, he  claimed 
tlle cotton, and forbid the taking nTmy of tlle part  allotted to 
Iii~ii. I r e  atwtecl f~;rthcr t!mt clcfcndant leased the h i d  on 
n.hic11 the crop was made from John Rufiin, and agreed that 
the pk,i:~tiK sliould cultivate the land, the defenrlant f~~rnis l i -  
ing n llvrt.e, and food for one liolae during the J cay 1855, and 
t11;lt tile crop Jionld be divicleil eqi-inlly. 

Worsely proved that plaintiff' foibacle the defendant from 
talting array the cotton, aucl tllreatened l h  xvith LZ hn7-snit 
it' lle did so. 

The defendant produced several witnesses, wllo stated that. 
in the summer m i l  fbll uf 1855, prior to the division of the crop, 
the plaintiff in conrersationwitll them, said tliat he was indebted 
to the clefendant, and that the latter was to have the wl~ole  of 
tile crop, until tlle debt he owed clefendant was satisfied. The 
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plaintiff, in conversation. with one of the witnesses, stated, 
that he owed tlie defendant for seven barrels of corn, a t  $4 
per barrel. Other witnesses proved that plaintiff owed de- 
fendant for provisions furnished that year, previoilsly to the 
division, and that tlie ainonnt of plaintiff's indebtednesr 
was greater than the d a e  of the cotton. One witness testi- 
fied that, wliile the division was going on, 11e asked the plain- 
tiff for the payment of a jndginent whicli 11e l~clcl on him, to 
which he  replied, 11e could not get his money then, for i t  
~vonld take all he  had, to pay the defendant the clebt which 
he om-eil llirn. 

The plaintiff contended that, by the division, the title to 
tlie cotton vested in him, and that he was, by that division. 
p ~ l t  in  possession of it. 

The defenclnnt insisted that i t  was not the intention of the 
parties, l ~ y  the division, that plaintiff s l i o d ~ l  be put in posses- 
sion of the cotton, but merely to ascertain the amount of the 
plaintiff's share, so that he iuiglit receive credit for the \. alne 
of i t  on the defendant's acconnt, and that plaintiff had no 
s ~ c h  possessioil as would enable him to mai~itain tlie action. 

The Co~wt instructed the jury that a division and allotment 
of the cotton into tn-o parcels, under the cirelunstances stated 
by  the witness Killebrew, imported a purpose, in the absence 
of pl-oc' to the contrary, of giving and vesting in each party, 
v h a ~  belonged to Iiirn. Whether there was proof to the con- 
trary, was snbmittecl to the jury as a qllestion of fact. If i t  
w i s  divided with a view to give eacll party what belonged 
to h i ~ n ,  this action rniglit be sustained, unless tliere was, aftel. 
the division, a n  agreeliient on tlie part of the plaintiff, tliat 
liis share of the cotton shonld go in payment of the def'end- 
ant's clebt, or stand as a pledge for it. Defendant excepted 
to the charge. 

Verdict for the plaintiff. Judgment and appeal. 

Dortch, for plaintiff. 
BocEinan, for defenclant. . 
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RATTLE, J. In one part of his Honor's instructions to the 
jury, we do not concur. IIe  told them that if the cotton "was 
divided with a view to give each pa r t j~  what belonged to him, 
this action might be sustained, unless tlicre was, after the di- 
vision, an agreement on the part of tlie plaii~tiff, that his share 
of the cotton should go in payrnent of the debt due the de- 
fendant, or stand as a pledge for that debt." Now, it seeins 
M us, that the law applicable to the contract was the same, 
whether the agreement was before or after the division, if it 
were the intention of the parties, as was contended by the de- 
fendant, that the division should be made merely to ascertain 
the a n i o u ~ ~ t  of the plaintiff's share, so that he might receive 
credit for the value of i t  on his account with the defendant. 
The testimony admitted of tliat construction, and if the jury 
slionld believe that such was the intention of the parties, we 
:we riot aware of any principle of law to prevent its being ef- 
fectuated. The plaintiff had an undoubted right to sell his 
andividcd share of the cotton to tlie defendant, either for cash, 
or  in payment of a former debt ; and then i t  would belong to 
the defendant as soon as it was set apart and ascertained by a 
division. We cannot distinguish this case, in principle, from 
tliat of a sale of a part only of a large quantity of goods, when 
such part cannot be ascertained without weighing, or measnr- 
ing, or other act of separating, or distingnislling it from the 
rcst. There, the purchaser cannot obtain a title to the goods 
until his portion has been set apart;  but it is clear that his 
title would accrlze, in consequence of the previous agreement, 
the moment it was set apart;  Bo'rgan v. Perkins, 1 Jones' 
Rep. 171. The cases cited and relied upon by the p1aintifT.s 
counsel, are not at  all opposed to this riem ; Boss v. Swea?*- 
&yen, 9 Ire. Rep. 481, proves only, that where a lease is 
made, the rent to be paid in a part of the crop, the contract 
i s  esecutory, and the title to the crop is in the lessee, until tlie 
lessor's part is separated and allotted to him, and that, there- 
fore, before that time, the lessor has no right to take posses- 
sion of any part of tlie crop, without the consent of the lessee. 
But can i t  be doubted that the effect of the contract of lease 
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will give the lessor a title to the part allotted to him, the mo- 
ment tlie division is made ? There could be no necessity for 
a new agreement after the division. The case of Brazier v. 
At~sley, 11 Ire. Rep, 12, instead of militating against, rather 
confirms, our position. The Court say, " in a case like this, 
which, in principle, is similar to that of a sale of a lesser part 
out of a larger, tlie appropriation by the landlord was incoin- 
plete, until ratified by the cropper, or his agent and vendee, 
the plaintiff. I t  would be manifestly unjust to suffer the 
landlord to be sole judge of the rights of the cropper. Xot 
only was the assent of tlie plaintiff witliheld, but he positively 
refused to receive the corn set apart from him, or his princi- 
pal." Would the result have been the same, had the cropper 
assisted in the division ! Would it have required a new agree- 
ment made between him and his lnncllord, to yest in him the 
title to his share ? We certainly think that his assent to take 
would have been implied, arid that the moment his portion 
was separated from that of the landlord, i t  would have be- 
come, to all intents and purposes, his property. In  I1al.e v. 
Penrson, 4 Ire. Rep. 76, a case not referred to by the counsel, 

l 
i t  was decided that, where one crops, or works with tlie owner 
of land for a sliare of the crop, and, after it is made, tlie crop 
is divided, the share of the cropper is liable to be sold, though 
it was levied on before the division, and thong11 i t  still re- 
mains in the crib of the omier of the land. The Court said, 
" admit that Powell was tlie servant and cropper of the de- 
fendant, at the time the growing corn was levied on by tlie 
officer, as his property, (which then, in fact, was not his, b ~ t  
belonged to the defendant,) still, at the day of' sale, the title 
to the corn actually sold, mas in Powell, by the divisiou pre- 
rio~tsly made with the defendant." Kom, if the division made 
i t  his, so as to render it liable to sale on a previous levy, we can- 
not see any reason why a contract of sale made previous to 
the dirision, should not make it his, so as to pass instantanc- 
ously to the purchaser. In neither case can there be any 
necessity for an agreement to be made after the division to 

I yest the trtle in  him, in order to render i t  liable to the prior 
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levy of an execution, or to the operation of an antecedent con- 
tract of sale. For  the error in the particular mentioned, the 
judgment must be reversed, and a ve&e de m v o  awarded. 

PISIZ CITIIIAX. Judgment reversed. 

Doe on  the demise o j  11. 31. GILES w. J. 31. PALMER. 

A sale of land unilcl., n n d  by virtue of, a judgment :tad execution, transfers, 
at law, all thc cstntc; rights nncl iinterest, of the defendant, in the execution, 
even the Icgal estate which he llolds as trustee. 

THIS was an ACTIOX of EJI-CTXI:NT, tried before Snus- 
nrxr, J . ,  a t  the Spring Terni, 1857, of Orange Superior Court. 

J. 11. Palmer made a deed of t rwt  of the property in ques- 
tion to S. J. Palmer, tnistee, dated "st of Blarch, 1553, to 
secure uarions creditors therein mentioned, upon conditions 
and provisions w11ic11, the plaintiff contended below, were 
frandnlent and roicl as against creditors. This property was 
sold by the trustee, and bought by Henry Lntterloh a t  a full 
price, who conreyed the same to tlie defendant, as the trustee 
of his wife. 

W l ~ i l e  Palmer mas thus qeizecl, the property in question was 
leviedupon and sold, by ~ ~ i r t n e  of an execution in favor of Foley 
and MTooclside against him, and the plaintiff' pnrchasecl it at  
auction, and took the sheriff's deed for the same. 

There n ere various important questions groviing out of the 
validity of tlie ii~.,!rninent, but the Court perceiving that there 
v a s  error in the charge of his Iionor, lipon the general riglit 
of the plaintiff' to recover, indepenclently of these questions, 
therefore, declined to hear them discnssed. 

Judgment below was rendered p ~ o  ,for?na for the defendant, 
on the case agreed. Plaintiff appealed. 

BcliZey and EimZe, for plaintiff. 
G ~ - n l ~ c m ,  for defendant. 
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Nasrr, C. J. The defence offered in this action, cannot 
avail tlie defendant here. The defendant holds the land i n  
question as trustce for liis wife ; as such the legal title is in  
him. The lcssol. of the plaintiR is the l)n?cliaser of the lancl 
at a sheriff's sale, nntler an exccntion agClinst the defendant. 
A y~lrcllascr at  a sllcriff's sale snccceds to all tllc rights of the 
defenc1:int in the exccntion ; that is. acqnire5 tlie interest the 
latter had, wliatcrer that may be, in the stnte it was in a t  
the time t l ~ e  execution was lei icd. A?uth~~fowZ Y. G I Y J L ~ ? ,  2 
Irc. Eq. 121. The defenclant, in the ewcntiol~, cannot deny 
the purchaser's rlglit t stand in his dioe,. S110111~1 tlie plain- 
tiff', in this case, attempt to deprive tlle trnstcc of the posws- 
sioii of the prelniws, tlic rclnecly of the cestu i  gue t ~ m t  will 
bc iil a Court of Equity. 

Tlierc is error iu the judgment b c l o ~ ~ ,  and, by consent of 
the dcf'cndmt, juclgnlent is rendered for the plaintifY. 

FI.;L< C V ~ 1 ~ m  Judgment reversed. 

Tlic purclin~e of n particular estate in lanc! ! I- n rcrcrsioner, is no  cvidencc tencl- 
ing to s l~ow that n claim for danlngcs, wi~icli the purcliascr ha(1, on nccouilt 
of waste tl~eretohre committed, T T ~ S  si:ttlcd in that purchase. 

I t  is no objection to an action 011 tlic cwe in tile naturc of 71-ask, that the rc- 
ver:ioricr p n ~ d n s c ~ ~  the estate of the particular tcnmt, a-ftcr the ~vastc 
n-as comniittecl. 

T n m ~ ~ ~ ~ s s  on thz casrc in the nature of waste, tried befa~re 
Xasr,-~-, J., a t  the Spring Term, 1657, of Eclgecombe Superior 
Court. 

The land in qnestion was devisetl by Willis Dupree to tlie 
plaintiff and James Dupree, in fee, and the latter assigned his 
estate to the plaintiff before the commission of the alleged 
waste. The defendant, Elizabeth, was the widow of the said 
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Willis, and, having dissented from her husband's will, the 
lands in question were assigned to her for dower, in November, 
1849. 

I t  was proved that the defendant, Abram, in 1854, cultiva- 
ted the premises jointly wit11 the other defendant, and with 
her assent, in the Spring of that year, cut down the trees in a 
portion of the grove around the dwelling, and cultivated i t  in 
cotton. I-Ie also cleaned up the yard back of the dwelling- 
house, and took off tlie top dirt, so as to make holes at  placee. 

Defendants relied on the plea of accord and satisfaction, 
and, to sustain it, they offered proof tending to show tliat, in 
1853, the estate of the dowress was worth $2000, and they 
showed a treaty for the sale of her right, and produced a deed 
dated in November, 1854, sl~owing a consideration paid by 
plaintiff to defendant, Elizabeth, of $1'750, and a conveyance 
of her estate to him for that sum. 

The defendants' courlsel contended that, plaintiff having 
pul.chased the estate of the dowress, after the alleged waste 
was committed, this action could not be sustained. 

13% IIonor ruled tliat there was no evidence to sustain 
tlie plea of accord and satisfaction. To which defendant ex- 
cepted. I ie  was f'urtller of opinion that his right of action 
was not taken away by the pnrcllase of the dower interest, af- 
the waste was committed. Defendant fiwtlier excepted. 

Verdict for plaintiff. Judgment and appeal. 

B. F. iVoore, for plaintiff, 
Bodrrzan, for defendant. 

BATTLE, J. The defendants objected to tlie plaintiff's re- 
covery, upon two grounds : 

1st. Because of an accord and satisfaction. 
2ndl.y. Because the plaintiff had purchased the life-estate of 

the defendant, Elizabeth Dupree, before the commencement 
of his action. 

W e  are of opinion that there was no evidence to support 
the first objection, and that, in law, the second is not tenable. 
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1. The only testimony offered to prove the accord and sat- 
ist'action, was the treaty between the parties for the purchase 
of the defendant, Elizabeth's, life estate, and the deed by which 
i t  was conveyed to the plaintiff, upon the payment of the 
price by him. We are unable to perceive any such necessa- 
ry, or even probable, connection betn~een that transaction, 
and the adjustment of the damages which the plaintiff had a 
right to claim for the injnry done to the land by the defend- 
ants, as to rnake the one a settlement and compensation for 
the other, In all the cases cited and relied upon by the coun- 
sel for the defendant, where one thing is presumed from 
another, the presumption is founded upon the principle that 
the one is ordinarily the consequence of the other. 

Thus, as it is common in England for the purchaser of goods 
to give his note for the price, a note given after the purchase 
of goods is, in the absence of direct proof, presumed to have 
included the price of such goods. Motrie v. Uarris, 1 Moody 
and Malkin, 322. So, an order for money is not usually left 
in the hands of the drawee, unless the money has been paid, 
Hence the possession of the order is admitted as evidence of 
the payment. Blount v. Starkey, Tay. Rei). 110. So, of all 
the other cases where such presumptions have been allowed ; 
and they can never be safely admitted, unless observation and 
experience have shown that, in the large majority of instances, 
certain facts have caused, or been followed by certain results. 
Can it be shown from observation and experience that the 
purchase of a particnlar estate in land by a reversioner, or re- 
mainderman, usnally embraces an adjustment of the claim for 
damages which the purchaser may have against the vendor? 
Is i t  so in the analogous case of a purchase by a remainder- 
man of a life-estate in slaves, or other personal property? It 
may, perhaps, be said, and said truly, that such instances are 
too rare for the production of any such cases. If so, i t  will be 
rather hazardous to lay down any rnle of presnmption on the 
subject. The fact might be so, or i t  might not be so. I t  is 
a mere matter of conjecture, and conjecture is no proof in fa- 
vor of him who is boundto make proof. Xutton v. Madre, 9 
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Jones' Rep. 320. We, therefore, agree with his I-Ionor that 
tliere was no evidence giren in support of the plea of accord 
and satisfaction. 

2. Tlie second objection is founded upon the idea that there 
must exist a particular estate, and a reversion at tlie time 
when tlie action is brouglit, as well as wlml the waste was 
committed. In support of ~liis, the comsel for the defendants 
relies npon tlle autl~ority of Co. Lit. 33 b., where i t  is said : 
6' Note, after wastc done, t1icl.c is a special regml to be had 
to the continuance of the reverbion in the same state that it 
was at  tlie time of the waste done ; for, if after the waste, he 
granteth it over, though he t:ilteth back tlie whole estate again, 
yet is the waste clispunisliable : so if he grant tlie reversion to 
tlie use of himself and 1.1- ivife, and of his heirs, yet the 
waste is dispmlisliable, and so of the like; because the 
estate of tlie reversion coiitinnetli nut, but isaltercd, and con- 
sequently the action of waste for waste done before (wliich 
consists in privity) is gone." The counsel referred also to the 
case of Bacon v. Smith, 41 Eng. Corn. Law Itel). 571, where 
P,ITTESON, J~~clge ,  ill reinarking upon this passage, said " it 
had immediate reference to the old forln of action, but the 
rule equally applies to an action on the case in the nature of 
~ a s t e . "  I t  is unnecessary for US to enquire whether if the 
plaintie, in tlie present case, had granted away liis reversion, 
Ile could l~aoc  maintained liis action. If he could not, i t  
would not he for the want of privity, simply because privity 
is not now nFcessary to the action on tlie case in tlie nature of 
waste. Instead of being confined, as the old action of wabk 
was, to the owner of the inheritance against his inlniediate 
tenant for life, or years, it may be brought by a person in re- 
mainder or reversion for lii'e, or years, as well as in fee, or in 
tail, and against a stranger as well as against a tenant. 2 
Sauud. Rep. 252, note 7 ; IVi1lianz.s v. Zlar~ie7; Busb. Rep. 30 ; 
Bozier v. Gregory, 1 Jones' Rep. 100. I t  may Le brought 
also in the tenuit against a tenant, after the term for life, or 
years, has expired. Xinlyside v. Thornton, 2 Black. Rep. 
iill. Privity, then, not being essential to the maintenance 
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of the action: me are not aware of any principle which forbids 
a suit bv a remainderman or rerersioner after the pnrcliase 
by him of a particular cstate, for waste done Lefore. 

The counsel contends that the ri$l to damages is a11 inciclen t 
to the tenure, and that  hen the plaintiff has, by his OW11 act, 
put an end to the tenure, tlie inciclent must be estiaguirhetl 
with it. Cut me have seen that the right to danlages for the 
waste does not depencloa the tennre, mcl, of course, the infer- 
ence that i t  mnst cease with it, cannot bc legitimate17 drawn. 

There is no error in the juclgnlent, and it must be aftirmei!. 

Doe on t i l e  r l em ise  of L r J C I d S  3. BRrJCE et. a1 v. TEXOAIAS FAUCETT. 

'There a cleeil of bargain and sale, r ec i t i~~g  its object to be to secure the prc- 
iilises to tlic sole andseparate usc ofthe bargainor's (laughter, and a consitl- 
eration of one ilollar, moving from the bnigainec, conreyed tllc same to the 
said bargaince and his l ieir~ in trust, for the sole, selnrate and esclusivf 
use of the said claughter and Ixr  hejre, on the death of the daughter, leav- 
iilg cliililren, her heirs-at-law ; Ileld,  that the saitl heirs-at-law could not 
rnn~ntltin an actiou of ejectment ; aud the legal e.slnte still remained in tlie 
trustee. 

Tim was an ACTION of EJBCTXEST, triecl before Xavsumc, J.. 
at the Spring Term, 1957, of Orange Superior Coult. 

Tlle lessors of the plaiittiff slio11~~1 that they and the defend- 
ant claimed under John A. Fancett, and prodnced a deed 
fnr the premises in qnestion, being a part of lot no. 1'32, in thc 
town of IIillsborough, f'roo hinl to IIenry Fnucett, his f~ither, 
dated 1st of July, 1830, and a deed from IIenry Fnncett Lack 
to John A. Faucett, dated 4th of Jnly, 1531, con\-eying the 
same' premises to him in fee, for the sole, separate and escln- 
sive use of Harriet Bruce, the wife of George W. Bruce, and 
the daughter of the said Henry, and her heirs, forever, esclnd- 
ing all right and interest of the husband, which mas also ex- 
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ecuted by tlie said G. W. Bruce, the hnsband. They then 
proved that Harriet Bruce died in 1842, and that they are 
lier cl~ildren and heirs-at .LW; the eldest of whom attained to 
his majority a few d a y  before tlie date of the demise alleged 
in  the declaration. 

The defendant contended that, at the instance and request 
of Nrs. Bruce, lot 122 was, on the 24th of February, 1834, 
exchanged for lots 89 and 90, in tlie said town of Ilillsborough, 
which belonged to John A. Faucctt, and that a deed mas, on - 
that day, executed by John A. Faucett, G. W. Bruce, and 
Harriet Bruce, to Thomas Faucett, conyeying the said lot, 
(no. 122,) to the said Thornas, stripped of the trust, who again 
conveyed to John A. Fancett, and a deed was, at the same 
t iue,  executed by John A. Faucett to Thomas Fancett, for 
lots nos, 89 and 90, who reconveyed the same to Jehn A. 
Faucett in trust, for the sole and separate use of Harriet 
Bruce and her heirs, furever. 

The defendant further showed, that on the 18th of February, 
1846, John A. Fancett conveyed lot no. 122 to Joseph Allison 
in trust, for the payment of debts, and, on the 29th of Nov., 
1849, he sold the same to the defendant. 

All these deeds were in fee simple, but Harriet Bruce was 
not privily examined as to her execution of the deed in 1834, 
which was proved and registered after lier death, anly as to 
John A. Faucett. 

I t  was shown that possession had been, agreeably to these 
conveyances, ever since they were made, and that George 
W. Bruce, the husband of Harriet Bruce, had survired her, 
and was still living. 

A verdict was taken for the plaintiff, by consent, subject to. 
be set aside, and a nonsuit entered, in case tlie Court should 
be of opinion that the action could not be sustained. 

His Honor, according to the agreement, afterwards set 
aside the verdict, and ordered a nonsuit. Ylaintiff appealed 

Graham and Bailey, for plaintiff. 
ATorzoood, for defendant. 
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BATTLE, J. Tlie construction put by his Honor upon the 
deed under which the lessors of tlle plaintiff claiin, is correct. 
I t  did not pass the legal estate to tlie heirs-at-law of Xrs. 
Crnce, and of conrse they cannot maintain their action of eject- 
ment. Tlle deed is one of bargain and sale, which operates 
to convey the title by tlie force and eflect of the statute of 
nses, 2'7th Hen. Sth, (see. I nev. Stat., ch. 43, sec. 4 ;  Rev. 
Code, ell. 43, see. 6.) As a deed of bargain wnd sale, it is 
governed, i n  this State b r  the same principles which were ap- 
plied to it in England. It must hare a pecuniary, or other 
valuable conside~.ation. Blozuzt v. A't'lozmt, 2 Car. Law Rep. 
5S7 ; Brocfiet v. Eoscue, 1 Ilamks' Rep. 64. Thoagh in form, 
a deed of bargain and sale, yet if the only consideration is 
t l ~ a t  of love and affection, it will operate as a covenant to 
stand seized. Rade  v. Smith, 1 IIay. Eep. 248 ; Ilatcl~ Y. 

Tiio~nyson, 3 Dev. Rep. 41 1 ; Cob6 v. IAm8, Ensb. Rep. 343. 
If no consideration, either good or valnable, appear on the 
face of the instrnnmit, or can be proved alizcnde, it will be 
voicl. ~!?yrinqs v. IIanks, 5 Ire. Itep. 30 ; J~ccbson v. 11a1~yh. 
ton, S Ire. Rep. 457. In the late case of Smith v. Smith, 11 
Jones' Rep. 139, other incidents, which attached to deeds of 
lmrgnin and sale in England, were held to apply to tlierrl in 
this State. Thus, tlie Court say " it is settled that, a future con- 
tingent use to one unknown, or not in esse, cannot be raised 
by a deed of bargain and sale. It is also settled that a use 
cannot be raised by a general power of appointment given to 
the taker of the first estate in the use: anJ  the case is much 
stronger where the pom-er of appoint~ilerlt is given to a strttn- 
(,.er." 
3 

All t lme cases have been referred to for the purpose of 
showing that the same principles apply to deeds operating 
under the statute of uses here, as they clo to deeds operating 
r~rtder the same statute in England. There is still another 
rule wllich applies to a deed of bargain and sale in England, 
which we have not yet noticed. It is, that if a use be cle- 
clared on the legal estate in the hand3 of the barpinee, the 
statute will not execute it, upon the ground that i t  will not 

10 
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execute a use upon a use. 2 Black. Com. 355. Thus, if A, 
by a deed of bargain and sale, sold land to B, to the use of 
C, though a valuable consideration may have passed from 
both B and C, the statute would execnte the first use only, 
leaving a trust in favor of C, which could be enforced nowhere 
but in a Court of Chancery. On the absence of any adjndi- 
cated case to the contrary, we do not feel at liberty to with- 
hold the application of the same doctrine here. Indeed, from 
the repeated recognition, by our courts, of the principles which 
prevail in England in relation to this kind of conveyance, me 
feel bound to apply it. The consequence is, that we must 
hold that the legal title to the lot of land in question is still 
outstanding in the hands of the bargainee (the trustee) or his 
alienee, and the lessors of the plaintiff having a trust only, can 
have relief only in a Court of Equity. 

PER CERIAM. Judgment affirmed. 

WILLIAM HAWS, to the use of JESSE THOMPSON, v. JOHN CRhGIE. 

The presumption of payment, arising &om the lapse of time, applicable to ,a 

bond esecuted in another State, is that allowed by our law, and not that 
which prevailed in the State where the bond mas executed. 

ACTIOX of DEBT, tried before his Honor, Judge SAUNDERS, 
at the Spring Term, 1857, of Alarnance Superior Court. 

The plaintiff' declared on a bond executed by the defendant 
in the State of Virginia, more than ten years before the bring- 
ing of this suit, and less than twenty years. 

There was no evidence to prove that the presumption, aris- 
ing from the lapse of ten years, was rebutted, and the defend- 
ant insisted that the plea of payment was sustained, and asked 
his ITonor so to instruct the jury. 

The plaintiff contended that there was a presumption ; that 
the presumption of payment arising under the common law: 
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mas the rule to govern the case, as that was presunled to be 
the law prevailing in Virginia when the bond was executed. 

His Honor being of the latter opinion, so instructed the 
jury, ~vlio found a verdict for the plaintiff; and judgment be- 
ing rendered accordingly, the defendant appealed, upon es- 
ceptions to the charge of the Court. 

Ifill and Bnz'ley, for plaiiltiff. 
Gml~ccnt and Long, for defendant. 

RATTLE, J. The question involved in this ease is, whetllc~ 
the common lam presumption cf payment, which is assu~ncd 
to prevail in Virginia, where the bond mas executed, or that 
of this State, in which the action has been bronght, shall foml 
the rule of decision. In other words, it is a question between 
the lea loci co~ztmctus  and tlie Zex,fori; and, in our opinion, 
the weight of authority is decidedly in favor of the latter. It 
is admitted that, " in regard to the merits and rights involved 
in actions, the law of the place where they originated, is ro 
govern ; but that all forms of remedies and judicial proceed- 
ings are to be accordiiig to the law of the place where the ac- 
tion is instituted, without any regard to the doinicil of the 
parties, the origin of the right, or the country of the act.': 
Story's Conf. of Laws, see. 558. So, that the true enquiry is, 
whether the time ~vliich raises the presumption of the pay- 
ment of the bond, regards the rights and merits of the action, 
or is in~olvecl in the form of the remedy, and judicial groceed- 
ings which hare been institnted for the recovery of the debt. 
Sow,  it cannot be disputed that the fornis of process, and the 
i.ules of pleading, appertain to tlie remedy, and that with re- 
gard to them, the Zez foi-i inllst prevail. 

The ~1aintiii"s counseI T-irtnally admits this by not object- 
ing to the plea of p a p e n t  ; for it is well known that, at coni- 
mon law, a bond being wider seal, could not be disclialged, 
escept by an instrument of as high a nature, to wit, a release 
under seal. Erenee, the plea of payment was not allowed trs 
an action of debt on a bond, until the statute of 4th Anne. 
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ch. 16, see. 12, santhorised its use. If then, the common lam 
is in force in Virginia, unaffected by the statute of Anne, and 
our rules of pleading had to be governed by it, the plea of 
payment would have to be rejected, for which nobody con- 
tends. As we hare a right to apply our own rules of plead- 
ing to an action brought here upon a foreign contract, we 
think i t  clear that we must decide upon the merits of the con- 
troversy by our own rules of evidence. The mischiefs of a 
contrary doctrine are obvious ; for if we wele to admit evi- 
dence according to the lex loci contractus, " one of o w  citizens 
might," as was forcibly said by the defendant's counsel, be af- 
fected by the testimony of negroes, or other persons, whom !t 
is the settled policy of our law to reject as witnesses." I t  can- 
not be denied that, when lapse of time is used as a defence 
against a bond, i t  is upon the ground of its being evidence of 
payment. After a long period, the law recognising the difi- 
culty of procuring direct testimony, allows the party to resort 
to, and avail himself of, presamptive evidence ; and nnless it 
be rebutted by counter evidence, i t  may have all the weight 
of the most positive proof. Defences founded upon presump- 
tions being thus liable to be met and repelled by counter 
proofs, are not so strvng as statutes of limitation, which bar 
the remedy, and sometimes the right, after certain periods. 
And yet we find that all these are regarded as affecting the 
b L  forms of remedies and jndicial proceedings." Thus, Mr. 
Justice STORY, in his Clonflict of Laws, section 576, says, " In 
regard to statutes of limitation, or l~rescription, there is no 
doubt that they are strictly questions affecting the remedy, 
and not questions upon the merits. They go a d  Zitis ordina- 
tione~n, and not ad litis decisionem, in a just juridical sense. 
The object of them is to fix certain periods within which all 
snits shall be brought in the Courts of a State, whether they 
be brought by subjects, or by foreigners. And there can be 
no reason, and no sound policy, in allowing higher or more 
extensive privileges to foreigners, than to subjects." Again, 
in section 577, he says : " I t  has accordingly become a formn- 
lary in international jurisprudence, that all snits must be 
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brought within tlie period prescribed by the local law, (kcr 
*#bri,) otherwise the snit will be barred ; and this rule is equal- 
ly  as \?-ell recognised in foreign jurisprudence, as i t  is in  the 
c o n ~ ~ n o n  law. S o t ,  indeed, tliat there are no diversities o!' 
opinion upon this subject ; but the doctrine is established by 
a decisive current of well considered autliorities." Thew 
principles are founded in justice, as well as convenience, aiid 
our Courts will always be found ready to adopt, arid give ef- 
I'cct to them. T111is, in the case of TTir~tson v. Ow, 3 Dev. 
Rep. 161, the Court said, that .' the law of the country where 
a coa t lwt  is nlacle, is the nlle by  wl~ich tlie validity of it, its 
exposition, and consequences, are to be determined." Ent  
if a suit be bronght upon it in the Courts of this State, ally 
defence ~vllic11 the defendant may be able to iriake, innst, as 
we tliinli, he availed of, according to our rules of pleading, 
and be establislred according to our rules of evidence. Tlie 
same lxinciples will be fomd to premil in the jurisprudence 
of our sister States. Li t  least the cliligent research of the conn- 
sel for tlie phinliit' has failed to bring to our attention a case 
in n-liich a different doctrine lias been the rule of decision. 
Tlie case of d h ~ t o ~ z  v. I h r , n v ,  cited fro111 the lGtll Ohio Rep. 
145, has a liel-id-note wlricll seems to niali-e i t  an esceptioir. 
The note i ~ ,  tlmt " a contl-act made i n  the State of Xew Tork, 
for the pay11'ent of inoney in that State, the maker residing 
tliere at  the time of its execution, is controiled hy tile l a w ,  
a n d  afrected bg tile statnte of limitations of that State." :it 

jookiug into tlie opi~:ion of tlie Cctnrt, n.e find that tile dcci- 
b;o:i fo111idecl 11p011 a statnte of' the S h t e  of Oliio, (cited a< 
-ectioi~ 4th of the statnte, S I T ~ ~ I  5 5 3 , )  wliicl~ declared that all 
:~ctio:ls foalidcd on a eo11:ract between ptrties i~esltlii~y tc;iR- 
( / I L L  th i s  StrtTlt~ ( ~ t  fh l  ~ I ' I I L G  A I I C J L  C O ~ ~ ~ I Y I L ? ~  ZPIIS n w d ~ ,  arid xvlliclt 
:ire barrecl by the l a m  of such State, s !d l  be barred n-heii 
brought i n  this State." The case, tllen, ful~nishes a strong im- 
plication tliat, but for the statute of Ohio, ml~icll gave effeec: 
to the S e w  X-orB statute of limitations, it would haye been 
:oren)ed bg the ordil~ary statute of limitatioils of Olrio, and '&, 
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is thus an anthority against the argument which it was inteud- 
ed to support. 

There is a class of cases, the doctrine of which may, by 
,wine persona, be snpposed to be at  variance with that wl~iclt 
rre suppose to h a r e  been settled by the arguments and au- 
thorities mliicll we hare  prodnced. I t  is, where personal pro- 
perty is atlrersely held in a State, for a period beyond tliat 
prewribed by the laws of that State, and after that period liab 
elapsed, tlie possessor removes into another State, v-hich hab 
a larger period of limitations, or is without any statute of l h -  
itations, ancl it has been held tliat the title of the possessor 
cannot be impugned in the latter State. See U t 1 6 y  v. Gz/p, 
11 Wheat. Ilep. 364. I t  is ni:tnifeat tlixt t h e  is a iriarked 
.iliqti~lction betwee11 the effect of a statute wl-hich gives a right, 
:iilcl one which merely bars a remedy. I t  may be the dn t?  
of every State, upon the principle of co~nity,  to protect a right 
i,r title, no matter 1 1 o ~  acquired, under the Ixw, of another 
btate, wlietller by the direct and. immediate eff'ect of a con- 
tract, or an act, or by an act coupled ~ ~ i t h  long possession : 
hut a very different question is presented wllen the rules of 
pleading, and evidence of the 71.t fw>i, are involvecl. These 
rule, are so various and minute it1 different countries, that i t  
would he utterly impracticable for the judicial officers of any 
. ~ n e  country or State, to ascertain tliem, and use them as the 
nit.ans of decision. I t s  omn rules of pleading and evidence. 
the Judges may, by long stndy ancl practice, learn and applv, 
iritll some hope of doing justice to the suitors, and by  these 
rnlw alone ought they to be governed. 

Our conclusion, then, is, that hi3 IIonor erred in holding 
tllat the yresun~ption of payment did not arise upon the l a p  
idnlore than ten Sears after. the causc of action accrued on 
tile bond in question, as prescribed in o w  statute of 1826, 
i I l c~ i sed  Coclc, ell. 6.?, see. IS.) For this error the j n c l p c n t  
r~niqt be reversed, and a vewirs 17e ?LOCO awarded. 
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TCRYEB BYXTTN g. D. 11. ROGERS el a?. 

I nsgotia1,le hstrument mnde for thc purpose of being sold in the market. at 
tlic bcst prier, cntlorwd by the payee in furtherance of that purpose, and 
w1d for cash, by the agent ofthe maker, at a greater discount than six per 
wnr. per annu~n. is usulione. 

D I : ~  on a EOXD, tried before SZuxmxs, Judge, at the 
Spring Term, 1337, of Cliatlia~n Superior Co~lrt. 

Pleas " general issne" and (( nsur.;y." 
The snbscribing witness having proved the execution of 

the bond declared on, stated that the obligor, Murcliison, re- 
(luestecl liiin to take it to the defenclarit Xogers, to whom it 
n-as made payable, and get hinl to endorse it, and then to 
(lispose of it on the best terms he could ; tliat the defendant 
Jlurchison, had a considerable anloant of money to raise by 
Cliatlianl Conrt, then to come on in a few ~veeks, and that 
this: bond was made for the pnrpose of borrowing money for 
that object; that after i t  was endorsed by Rogers, witness 
took tlic bond, and nieeting with the plaintiff sold that, with 
other bonds to h i ,  at  a discount beyond six per cent. This 
witness stated, that lie could not say certainly, that tlie 
1mtd was inacle for the purpose of being sold at a rate of in- 
t e m t  exceeding six per cent. ; that Murcllison did not say 
so, and therefore, he colilcl not say that he knew i t  to be mnde 
for that pnrpose ; that i t  mas delivered to him to raise money 
and to sell it for as ninch as he could get ; that the defendants 
were able to pay tlie bond at tlie time he sold i t ;  tliat the 
plaintiff knew nothing of what passed l~etwecn him and Mnr- 
chison at tlie time the bond was executed. 

Plaintiff's counsel asked the Conrt to instruct the jury, that 
tlie bolld would only be roid, if made expressly for the pur- 
pose of being discounted contrary to law. 

But his IIonor charged the jury, that if they believed the 
evidence, the plea of usury was established. Defendants es- 
ccpted. 

The jury, under this instruction, found for the defendants, 
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and the Court having given judgment in their favor, plaintiff 
appealed. 

Bnughton, for the plaintiff. 
1'hill+s, for the defendants. 

NASH, C. J. The question presented is one of alleged 
usury. Repeated attenipts have been made, in this State, to 
induce the Legislature to repeal, or modify the law concern- 
ing usury, and which have as often failed. I t  is, therefore, 
the established policy of the State, to retain the law forbid- 
ing the taking of usury, and though the act is a penal one, it 
'is the duty of the judiciary to enforce it, in all cases, where 
the law applies, and as far as they can, to defeat every effort 
to evade it. The practice most frequently resorted to, to 
evade it, is that of sales, or pretended sales, of notes and otber 
paper securities. Much diiference of opinion exists, not only 
in decided cases, but among elementary writers upon the sub- 
ject. 1 Parsons on contracts, 421-'7. The difficulty has 
been to lay down some definite and practicable rnle which 
shall distinguish between a sale, or a loan, in snch transfers. 
The Supreme Court of this State, has, in several cases, laitl 
down this principle clearly. In  Collier v. A7eville, 4 Der. 
Rep. 30. Tlie Court say : " The discounting of a bill or bond 
and taking the general endorsement of the holder, does ex tci 
terrrzini constitute a loan, and if the rate of discount exceed 
that fixed by the statute, i t  is an usurious loan." This case is 
followed by that of JIcLure v. CoZZim, 4 Dev. and Eat. Itep. 
210, in which, Collier's case is approved. The Court say : 
" Bot the ordinary transaction of discounting a note or bill 
w,vith an endorsement or guarantee of the transferer, is a lend- 
ing wiihin the statute. The party discounting does, in fact, 
lend money, on interest, to be repaid, either by tlie person 
receiving, or by some other party to the bill. There is a dis- 
tinction between taking a bill, and advancing nicney on it. 
with an endorsement, or guarantee, and one without. The 
last is a purchase, and may be for less than the real value y 
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the former is a loan, and within the statute of usury ; t l x  pol- 
icy of the law is to enable the defendant, to inakc void, both 
xsurances, in  toto." This case is followed by that of Ba711?~- 
gw rv. Eduur(Zs, 4 Ire. Eq. 449. I11 speakiug of a purchase 
uf a note or bill for less than its real ralue, tlie Court say : 
" B u t  that is subject to this qualification, that i t  must be 
mere l j  a pnr~ l iase  of the security, and at  tlie ~ ib l i  of the pur- 
cllaser, and therefore, if the per>on who clailns to be such 
purrhaser, liolcls the party to whom tlie money is advanced. 
responsible for tlle payment of the debt, it is not in law, or in 
fact, a purchase, hut a loan of inoriey upon the security, &c." 
The only other case to which I s l~al l  ref'er, is that of R n y  I-. 

X c i 7 1 i l l ~ ~ ? z ,  2 Jones' Eep. 229. These cases establish a clear 
rule by  mliich to distinguish between a sale of a bill or note 
and a loan, to wit, ~i-hen the instrument is transferred by the 
enclorsement of the person recei\-iiig the money, i t  is a loan, 
because the ei~dorser is liable for the debt ; hat  ~vlien the 
transfer is simply by delivery, it is a sale, if the transaction is 
bona ficle. 

Wliat are the facts in this case? XurcLLison was obliged 
to raise a cnnsiderable sum of inonej to meet his liabilities a t  
the succeeding County Court. Tie executed the note, in 
cluestion, inacle pa!-able to tlle defendant, who endorsed it 
over to the plaintifi; ~ ~ i t l l x ~ t  any restriction, at a discount 
td more than six per ccnt. per annuin. According to tlle 
cases refetwd to, the nioner was a loan to tlle defendant, and 
:it a rate of discount, r e s e r ~ i a g  more than six per cent, per 
annuln. This ~ r a s  uswions. 

I t  is contended by the counsel for the plaintiff, that his 
Ilonor below e n d  in clin~ging the jury, tlint if they  belie^-etl 
ths  e;idence, i t  e2tal)iisliecl the plea of ns11i.r ; that the inten- 
tion wit11 which the note was made was a matter of fact to be 
ascertained by tllenl. Tllere was no questioa of intentioil in- 
volved in the case ro be s~ibmitted to the jury. In  CYolli~,, \-. 
-7ibvillc, i t  was held to be clear, that the disco~lnting a bill or 
bond, arid taking the general endorsement of tlie holder, does 
ea 7;i termini constitute n loan, and if the rate of discount ex- 
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ceed tllat fix21 bg the statute, i t  is usnrions. This is reitera- 
ted in I l t r !y v. 17fc~V111~m, 2 Jones 227. In tliat case as in 
tiiia, that of lierr. v. B~~z~L'idso?~, 13 Ire. Rep. 454, TI-as relied 
,111 to snpport tlie objection, tliat tlio~igh a loan be made at a 
yea t e r  rate of interest than six pet cent., i t  is not usurious 
witlliu tile statute, nilless there be a corrupt intent to violate 
the lan-, ~~llic!i  is a cjllestion of fact for the jurr,  a i d  it  ih: 
tlie~.efo:.e, error iil the Jnclge to treat i t  as :t question of law. 

Jildge Battle, in conimenting on &err and Davidson, ob- 
- en  es : I t  is true, xhen  the excess of interest may have been 
taken, hecause of a niistake in a niatter. of fact, as for instance, 
1111011 a11 erroneous calculation of interest, there the testimony 
must be snhiilittecl to a j n r ~ ,  to ascertain whether tliere Kas 
:: ~nistnlie or an nsurious taking by design. Tliis, says the 
~jpinion, and r~otliillg more, mas tlie decision in Kerr and Da- 
ridson. 

Tliere is another feature in this case npon which no stress 
is laid, became it is desirable to clearly point out tlle dis- 
tinction, between a sale of a bill or note, aiid an us~lrious con- 
tract g r o ~ i i i g  out of the transfer of such instrmient. 

Tlw feature to which I allude is, that the note, in this case, 
was obviously lnacle to be thrown into market-no stress, 
lmwcver, is laid npon this fact, for the reason above stated. 

PEIL CVRIAJT. There is no error, and judgment aErmed. 

BAJIUEI; COUCH v. GEORGE W. JOSES, Adm'r., et al. 

To work a hired slave at  the business of blastiug rock, in the night time, 
when fiagn~ents of falling rocks could not be seen, would not be taking 
ordinarily reasonnble care of such property. 

But if a hired slavc of his own accord, against the directions of the hirer, with- 
out his I~nowlcdgc or consent, in the twi-light, when his presence was 
not easily discovered, took tlie place of one of the regular hnncls at  that 
business, and was killed by a falling rock, the bailce would not be liable , 

. 

for the loss. PEARSON, J., dL;SSentier~te. 
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ACTIOX on the CASE, tried before Sauxnxm, Judge, at the 
Sijring Term, 1857, of Orange Superior Court. 

The plaintiff declared for the valne of a negro, hired 1)y 
llini to the defendants, ancl killed whilst in their service oil 
account of their want of proper care. 

. j l lh l~  Put-X'PP, a ~ ~ i t n e s s  for tlie plaintiff, testified that Cal- 
vin was hired to the defendants for the year 1853, and again 
tbr 1854, to work upon thc Korth Carolina rail-road, upon 
wllicli iliep were contractors ; that lie was Iiinlseli' in t l le i~  
eniployment, principally engaged in blasting stone out of tlie 
road-bed, and that he was assisted in that business by one 
otlier white man, and four slaves belonging to the contrac- 
fore ; tllat on the 4th of February, 1854, he had l~repared sis 
clrills foi l)lasting, late in tlie evening, wliicll were fired off 
after if. was too dark to see fragments of falling stones, whicll 
;nigl~t be tlirown u p ;  that Calvin asaistcd in loading the 
clrills, and touched the fuse of one of tlienl with a lighted rnatcl~ : 
that they all ran off wlien tlie n~atclies were applied, and 
I i :d  proceecleil about a hundred ar;d fift2- J-ards, when Calrin 
was struck clown dead 1)y a falling stone, weighing twenty- 
five or thirty pounds, which struck him on the lleacl ; that it 
was not Calvin's bnsiness to attend to the blasting, bnt to 
tlninp carts, and before the matches were applied, Mr. White, 
the defenclants' general agent and superintendant, in a loud 
voice, gave notice to all the hands, who were worliing in the 
cut, to remove tlieir carts, and leave, which was done. He 
furtl~er stated, that Nr. White was at  the place where they 
were preparing the blasts some fifteen ininntes before tlie one 
in question took place, and during that time, Calvin was there 
also, assisting in loading the drills with gun-powder and pre- 
!wing for tlie blasts, and that he remonbtratecl with Mr. 
JVhite ap ins t  tlic dai~ger of blasting in the (lark, when they 
conld not avoid the fragments of falling stories, bnt the other 
persisted, ancl the blasting took place ; that ~bner , 'one  of tlic 
regnlar Idasting hands, left after Mr. TYliite came up to 
where they were, and Calvin took his place ; that there was 
a great deal of blasting of stone done in the year 1855, and 
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that although a general order was aln-ays giren by N r .  TITllite 
for all the other llands to leaye before the matches were a])- 
plied, yet, that Calvin hacl often, dnring the year 1653, assist- 
ed in  loading and firing the blasts in the presence of N r .  
White,  and ~14th his l ino~vle~lge, but that he Iiad not been 
thus e m y l o ~ e d  in 185.1, and that this x a s  the first clay jn 

1854 that the blasters and other hands worked together a t  
the same place, and that they had never blasted befhre after 
tlnsl;. 

&yhez A. T T r J ~ ; t ~ ,  a vitness for the defendants, stated tliat 
he ~ 3 s  the general agent of the defendants and superintend- 
ed  the work ; that he was present when this blast v a s  made : 
tlmt i t  11-as not quite dark, hut deep dusk; that i t  was Cal- 
vin's business to dump the carts, and that before the matches 
were applied, he gave orders, in a 1-oice, loud enough to be 
h a r d  by all the other hands, for them to leave ; tliat he did 
not see Calvin at  the drills, and did not I m o ~  that he  was 
there ; he Bax four llancls ah tlie spot, and snpposed them to 
he  the four, whose duty i t  v a s  to be there ; that he always 
told tlie liancls to leave before the blasting took place. 

The Court c l i a l y d  the jury, that the defer~dants were bomltl 
to use ordinary diligence in the working of the slave, and if 
they should find that tlie blasting of rock was a dangerous 
l~udness,  and that the danger ~ v a s  increased by blasting after 
dark, i t  wonlcl be s:lcli an act of raslmess as a man of ordina- 
ry prudence n onld not be guilty of, and as snch, m u i d  luxlie 
the defendants liable. But if the jury should further find 
that the appropriate bnsiness of the slave was to attend to the 
carts, and the overseer had g i w n  the order for those thus em- 
ployed to get out of tlie way, and the others had done so, but 
tlmt Calvin, against his general order, ancl without the know- 
ledge of the orerseer, had take11 t l ~ e  place of one of' the 2iands 
engaged irf blasting, and in consecluence was liilled, their 
~ e r d i c t  should be for the defendants. I'lailitiff excepted to 
to tlie latter part of this charge. 

l7erdict for the defendants. Jndgrneiit and appeal. 
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Xot~woocl, for the plaintiff. 
B t y a n  and Phillips, for the clefendants. 

BATTLE, J. The only part of tlie charge of liis Honor to 
n-hich the plaintiff excepts, is that ~vherein he instructed the 
jwv, if the7 should find that the appropriate business of the 

% " 

slave in question ~ m s  to attend to the carts, and the overseer 
liad given the order for those thus employed to get 0v.t of the 
\ray, and the others had clone so, hut that Calx in, against liis 
general order, and without his bnowledge, had taken the place 
of one of the llands engaged in blasting, and in  consequence 
thereof 11-as killed, their verdict should be for the clcfel~dxnts. 
The counsel for tlie plaintiff contencls that this part of the 
charge was erroneous ; for that the instruction ~honlcl have 
been, that nncler the circumstances of the case, the conduct 
of the clex'enclants' agent 11-as rad1, and evinced, a reckless dis- 
regard of danger; that Ile ought not to 1m~-e permitted Calvin 
to be present ~ r l i e n  the blast x i s  made, and tlmt by permif- 
ting liis presence, he hacl not taken that degree of care of him 
which the Inn- requires ; and that, consequently, the defencl- 
ants (his employers) v e r e  liable for the loss of the slave. 

If the testimony of the plaintiff's TI-itaess, Parker, 1:ad been 
the only etidence in  the cause, v e  concede that there would 
have been made out a plain case of the x m t  of ordinary care, 
and the defendants would have been respon4ble ; and so his 
IIonor very properly instructed the j m . ~ .  Ent  the testimony 
of the defendant's witness, X71lite, presented the case in a clif- 
ferent aspect, and i t  n-ns to tliat, the instrnctioll con~pl:iineci of 
was directed ; and i t  is our clnty to say whether, in reference 
to that, it was erroneous. Now, i t  will be borne in mind that, 
with regard to the finding of the jury upon tlie c o n ~ p a r a t i ~ e  
reliance to be placed upon the statements of the reyect iue 
witnesses, vie have nothing to do. It was their p r o ~ i n c e  alone. 
unassisted by  an intimation, even from the presiding Judge, 
to determine which account of the transaction-that given by  
Parker, or tliat given by White-was to be taken as the true 
one. The ofice of the Jndge was confined to the duty of in- 
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forming the jnry what Tms the law applicable to the case in 
the different views in which it was presented by the testimo- 
ny. In  the absence of a prayer for any more special instruc- 
tions, we think his IIonor did all that duty required, when he 
charged that, upon one state of facts, which we see was that 
testified to by the witness, Parker, the defendants were liable 
for the loss of the slave, but upon another state of facts, which 
we also see was sworn to by the witness, White, the defend- 
ants were not, in law, responsible for such loss. Whether 
tlle latter instrnction was ewoneous is the only question which 
we have to consider. The testinlony of JV11ite is, that he was 
the overseer of the hands when the fatal blast mas made; that 
it mas then not quite dark, but deep d d i  ; that it was not the 
business of the slave, Calvin, to make blasts, but to dump 
carts ; that before the matches were applied, he gave orders 
in a voice loud enough to be h a r d  by all the other hands, for 
them to leave, and that he always gave such orders on s~ich  
occasions ; that he did not gee Calvin at the drills, and that he 
didnot know that he was there ; and that he saw four negroes 
only, there, on that occasion. In considering his Ifonor's 
charge, with reference to this testimony, we should take to Be 
trne the statement of the witness, Parker, that, during the 
preceding year, the slave, Calvin, notwithstanding tlle gen- 
eral order of tlle overseer, White, to the contrarg, did some- 
times assist in blasting, without rebuke from llim ; that on 
the occasion when the slave was killed, he took the place of 
one of the negroes, whose business it was to nlalie blasts, that 
it was too dark to see falling stones, and that he had rnn oR 
after the matclles were applied, and had gone to tlle distance 
of about one llnndred and fifty J-ads, when he was killed 
;L large fragment of falling stone. This occurred on the last 
;9Ionday of Febrna~y,  18.74, i t  being the first occasion 011 

~yhich blasts were rnade that year. The slave, Calvin, xas  
hired by the defendants to work on the rail road, and his pro- 
per business was that of dumping carts. The defendant had 
the right, therefore, to set him to work at the place where the 
blasting was done, and the only ground of complaint which 
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can be made, is that he mas permitted to take the place of 
one of the blasting hands, and to assist in setting fire to the 
matches. The enquiry is narrowed down to this, then-was 
i t  the omission of orclinary care in the overseer not to have 
seen that Calvin was present, assisting in fixing off the blast! 
The counsel for tlie plaintiff contends that it was ; ancl that he 
might have seen Calvin and ordered hiin array, llad not the 
blast been made in the night. Tlie witnesses differ somen~hat 
in their statements as to tlie degree of darkness which then 
prevailed ; but neither of them s a p  i t  was too dark to see a 
man, or to distingaish one man from another, though it was 
too dark to see the falling stones. Mr. White says that he 
did see four men, (the proper rinnlber present,) but he did not 
observe that Calvill was one of tllein. Calvin had just be- 
fore, as hfr. Parker says, changed places with Abner, one of 
the regular blasting hands. ?Vas it a want of ordinary care 
in Yr .  White, the overseer, not to liave noticed tlie change? 
Mr. White had not ordered him to be there ; on the contrary, 
he had just before, in a loud voice, told all except tlie regu- 
lar hands, to leave. His indnlgence in the previous year, to 
Calvin's propensity for the business of blasting, may lead ns 
to believe, that if he had seen him, he wonld not liave driven 
him away. IIe  had, however, on that occasion, in a general 
d e r ,  told hini to leave, and his only fault then, (if fault it 
was) x-as in not liaving seen Calvin change places within Ab- 
uer. ?JTas this an ornission of ordinary care for Calvin's safe- 
ty ?: Upon tlie best consideration whicl~ -ive are able to give 
to the subject, we are constrained to say, that we do not think i t  
was. a Ordinary care, (say tlie Court, in IIeatiLcock I-. P m -  
ic;~gt0)2, 11 Ire. Rep. 640,) is that degree of it, ~vllicli in the 
same circumstances, a person of ordinary pl-udence TX-oulcl take 
of the particular thing, were i t  his onm." This definition does 
not fix a standard by which any thing like an approach to 
rnatliematical exactness and certainty can be attailled. The 
very nature of the subject forbids it. What man can be se- 
lected as the model of orclinary prudence ? What is ordinar! 
prudence, as distinguished from that which is more or less 
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than ordinary ? I t  is v r -  nearly, if not quite impossible, for 
ni l -  one man to establish a certain and invariable standard for 
liim:elf, niucll less for others. I11 snch cases the l a x  has gir-  
en  a rnle, witliont affording us a certain guide, by which to 
follow it. S e c e s s i c  requires some rnle, ancl therefore, the 
law has prescribed oi~e.  The nature of the snlject prevents an 
al)proach, in such rule, to more than moral certainty, and 
we nlust be contcnt to follow it as best n-e can. 

I11 the care ~vliicli is to be t k e u  of a slave, he is to be con- 
sidered an intelligent being, vitli a strong iliatinct of self-pre- 
serration, :uld capable of' using the proper 1ne:ms for lieeping 
out of, or escaping froin, scenes of clnilger. '. Iience (say the 
Cxwt in the abor e cited case of I;iufhwt 7i v. P'~/~,l; i~yto~z,) 
the same constmlt over3igllt and control are not requisite for 
l!is preserwtion, as for that of a lifeless tlling or nn ilmtional 
animal." So, in the case of I - I L I ~ I ~ I ~ L ~  v. I l ; ' l ~ ~ ~ l / l g t o ~ ~  u ) d  11a- 
/,;yli 2. 2. G ~ / p / / i y ,  10 Ire. Rep. 402, tlie Cogrt snjiiig 
that, m d e r  the pnrticnlnr circumstances stated, the engineer 
of tlie rail-road cai3s ~vonld have been guilty of negligence in 
running over a log of ~ ~ o o c l ,  or a con-, added : '. Cut as tlie 
negl-oes x w e  reasonable beings, endo~reil  with intelligence 
as well as the iustinct of self-prcser~ation, and tlie poTyer of 
locomotion, i t  v a s  a iiatwnl nncl reasonable snppsition, that 
they wonld get ont of tlie y a y ,  and the eiigineer was not 
guilt1 of negligence. because lie did not act nyon tLe pre- 
suniption tlint they l i d  lost their facnlties hv beiilg dr1111k, 01' 

uzleep." Again. in the case of b'lc;;ji& v. GIYIJIIII~, 7 C .  31on. 
(Ken.) Rep. 661, i t  issaicl tliat, a " slave, being capable of rol- 
untary motion, of observation, e s ~ w i e n c e ,  lino~vledge and 
skill, is presumed, in oldi1ial.y case?, to be capable of taking 
care of'lii~nself, if disposed to do so, without constant super- 
vision or pl~psical control." 

Let us apply these principles, so well sustained by anthtvi- 
ty, to the case before us, ancl see ~ l i a t  nil1 be the result. \Ire 
\kill admit that the blasts were the more clangcrons by being 
in tlie night, and if Calvin hacl been one of tlie regnlar blast- 
ing hands, his owner might have complained of the overseer 
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for ordering him to do such work at such a time. But he 
was not ordered to be tllere. I t  was no part of his bnsiness 
to be there. On the contrary, his dnty required him to be 
elsewhere. If there were greater danger from the falling 
stones then, than there wonld have been in the day time, his 
intelligence, and his instinct of self-preservation, ought to 
have kept him out of the way of harm. If tlie overseer had 
learnt by experience, that the slave would not obey his or- 
ders to leave in the day time, he liad no reason to suppese 
that he wonld run needlessly into danger at night. The over- 
seer, therefore, had nothing to amuse his suspicions, so as to 
keep him constantly on tlie alert, to prevent Calvin from 
changing places with one of the hands, whose dnty i t  was to 
blast. We do not believe that a man of less than extreme 
prudence, tvonlcl have deemed i t  necessary to make such look- 
out, for the purpose of stopping Calvin from intermeddling 
in business with which he had no concem. We think that 
Ileathcock v. Yoznin,gton, presented a case quite as strong 
as the present, against the hirer of a slave for the apl~lication 
of the rule of ordinary care. W e  cannot decide against the 
defendants in the present case, without unsettling the stan- 
dard set np, in the one to which we have alluded, by the unan- 
imous opinion of the Court. 

PEAKSON, J., dissentieszte. What amounts to ordinary neg- 
lect is a question of law, and it is for the Court to say, wheth- 
er a given state of facts fixes a party with the charge of such 
neglect. Every case, therefore, must depend on its peculiar 
circnmstances, and i t  is selclom possible to generalise and es- 
tablish a principle. For this reason, I did not file a dissent- 
ing opinion, althougb not entirely satisfied with tbe decision 
in IJIeenthcock v. Yenninyton, 11 Ire. 640; for, I thought it 
airlolmted to ordinary negligence, to make a boy work at n 
dangerous position, from 9 o'clock at night, until the next 
morning, during the month of January, and that at least one 
of the hands should have been a grown person. Boys, are not 
going to sleep, at allotted hours,in order to prepare themselves 

11 
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for night work, and it was not prudent to tmst them entirely 
by  themselves. I n  that case, the boy was hired for the pnr- 
pose of driving the horse at  " the ivhim." I t  was known to 
be dangerous, and that i t  had to be worked night and day. 
This clearly distingnshes i t  from the present case, and besides, 
Ch. J. RUFFIN, in the opinion delivered by  him, e3-idently 
confounds, " orcl imry" and " gross" neglect. H e  uses the 
word " gross" as applicable to the degree of neglect, in that 
case, four times, and concludes that the defendant was not, 
under the circumstances, " exposed to the imputation of neg- 
ligence, much less gross negligence." Yet, that case, is used 
as a guide for arriving at a conclnsion in this, and this, will 
be used as fixing the principle, that if one gires a general 
order, although he knows that the party has been in the habit 
of disobeying it, and has no reason to believe that he will obey 
i t  on thc particular occasion, he may screen himself, under 
such general order, from a liabitity to which his negligence 
would otherwise expose him. Against such aprinciple, Ifeel 
called on to enter my dissent. 

IIis honor told the jury, that if blasting rock was a clan- 
gerous business, and the danger was increased by blasting 
after dark, " i t  was such an act of rashness" as would make 
:he defendants liable. " But if the jury should f u r t h e r  Jincl, 
(that is, althongh there was this danger and rashness,) that 
Calvin's business was to attend the carts, and that the over- 
seer had given an order for those thus employed, to get out 
of the way, but Calvin against his general order, and with- 
out his knowledge, had talien the place of one of the blasting 
hands, and in consequence was killed, the defendants would 
not be liable." 

Blasting rock after dark is dangerous ; the blasting foreman 
remonstrated against it, and the defendants' overseer was not 
only guilty of ordinary neglect, but of gross neglect-nay, 
rashness-in persisting and having i t  done. I have arrived 
at  the conclnsion, that the order for the other hands to get 
oat of the way, does not relieve the defendants from liability, 
on account of this rashness of their agent, on two grounds : 
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1st. Suppose the order to hare been given bonn fide, 
in respect to Calvin, as$he blast mas to be made under cir- 
cumstances of increased danger, a greater degree of vigilance 
being called for a t  the hands of the overseer, ordinary pru- 
dence required that he should see to i t  that his order was 
obeyed. I t  wont do for him to say that he did not know 
Calvin was there. This proves, either that i t  was so dark 
that he could not see, when none but a madman would set 
off a blast, or he did not take the trouble to look, altl~ongh as 
we are to assume, he was about to do a rash act. If one of 
the regular hands had been killed, there is no doubt the de- 
fendants would have been liable, although they were hired 
for the purpose of doing this dangerous work, and it wonld 
seem, there should be a like liability in respect to Calvin, 
who was hired for ordinary work, and who ought not to have 
been permitted to have any thing to do with blasting. 

2nd. But in the second place; Calvin had worked under 
this overseer the year before ; he knew that Calvin 11-as in the 
habit of disobeying his general order ; so, in respect to Calvin 
i t  amounted to nothing, and was the same as if the he had 
been excepted out of it. How can the law allow such an or- 
der, impliedly revoked as to Calvin, and alloa-ed to be disre- 
garded by him, as a thing of course to be set up, and have 
the effect of relieving the defendants from a liability to which, 
i t  is admitted, they mere otherwise exposed on account of the 
rashness of their agent 1 

State v. Privitt, 4 Jones' Rep. 100, furnishes an analogy in 
reference to the effect that this general order is entitled to. 
The defendant was indicted under the late statute, for a sale 
of liquor to a slave by his clerk. The clerk swore that he 
had general instructions, from the defenclant, not to sell to 
slaves. It was left to the jury to say, vhether by a course of 
practice to the contrary, or by a special approval, the gener- 
d instructions were not abrogated. The defendant was con- 
victed, and on appeal, this Court concur in the opinion given 
of the general instructions in the Court below, and intimate 
that he had been dealt with very favorably. The opinion 
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concludes with a snggestion, that if general instmctions are 
to have the effect contended for, the statute would be verj- 
easily evaded. In  our case a general order is allowed to hare 
the effect of relieving from liability, and nothing is said, and 
no stress is given to the fact of its being virtually abrogated 

by a course of practice to the contrary, or by special ap- 
proval." 

PER CCRIAM. Judgment affirmed. 

L. H. HARE v. WILLIAMSOX PARHAU, Adin'r. 

Where a warrant has been brougllt against an administrator for the debt o i  
his intestate, and the justice before whom it is returned, renders a juclg- 
ment against him individually, it 1s error, for which a recorduri, in the na- 
ture of a writ of error, is a proper remedy. 

The general rule is, in such a case, simply to reverse the false judgment; but 
where it appears that the plaintiff was entitled to a judgment against the 
assets in the hands of the administrator, the Court mill order the case back 
to the Superior Court, that the question of assets may be tried. 

THIS was an action of DEBT, tried before BAILEY, Judge, at 
the Fall Term, 1556, of the Superior Court of Granville. 

I t  had been commenced before a jnstice of the peace, on a 
warrant, and was brought against the clefenclant as adminis- 
trator of one Hester, on a boncl made by the intestate. The 
justice of the peace, who tried the warrant, rendered a judg- 
ment against the clefendant, in his individual capacity, with 
a stay of nine months. The defendant obtained a recordari 
to have the same reversed for error, and the record of the 
case wasmade and certifieclinto the Superior Court. The plain- 
t i 8  filed affidavits to shorn that the debt mas just, and that 
the defendant had voluntarily submitted to the judgment 
1.endered. The defendant, on the other hand, filed affidavits 
to show that the j~zdgment was rendered against his consent, 
and from ignorance on the part of the magistrate, who, it 
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was alleged, only intended to enter a suggestion of s want of 
assets, and to give the defendant nine months to plead. On 
consideration of the case in the Superior Court, his I-Ionor 
alisrnissed the certiorari, and gave judgment against the de- 
fendant for the debt, from which the latter appealed to this 
Court. 

Jliller and Graham, for plaintiff. 
lF'inston, Sea., for defendant. 

BATTLE, J. I t  is apparent, to us, that the judgment of the 
Superior Court is erroneous, and must be reversed. The error 
seems to have arisen farom the Judge in the Court below hav- 
ing treated the writ of recordari, in tllis case, as an attempted 
substitute for an appeal. I t  could be so treated, only, when 
the party had been improperly deprived of his right of ap- 
peal, or had lost i t  bay accident or mistake, witbout any de- 
fanlt on his part. There is no allegation of facts, made in 
the petition, upon which the application for the writ was 
founded, that the petitioner ever applied to the magistrate to 
be allowed an appea1, or that he was prevented from y p a l -  
ing by the misconduct or fraud of the opposite party. The 
petitioner has not stated any case which entitled llim to hare 
his cause placed upon the trial docket of the Superior Conrt 
as upon an appeal. The real ground of complaint, as set forth 
in the petition is, that the magistrate, " from not nnc1eir;tanti- 
ing his duty, in the premises, and the proper form of proceed- 
ings in such cases, had rendered a judgment against him 
v11ich is faIse and erroneolxs." This is one of the cases, then. 
in ~ v h i c l ~  the reco,dati lms been applied for, to be used as a 
writ of false jndgment; and that i t  ~viay be so used, in this 
State, cannot be doubted. See Parkor. T.. Gil~-eath, Ci Irc. 
Rep. 22l ,  and I~~rtsJield v. Jows, (ante, 309). Such beitlp 
the nature of the cause, the affidat-its taken in it, were unne- 
cessary, as they conld not properly be considered in the Sn- 
p r i o r  Conrt. In  that Court, the plaint, as recorded by the 
magistrate, was the only suhjeet for review! and upon S ~ X C ! ~  
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xview,  the judgment ought to have been affinnecl, if riglit, 
01% rerersed, if erroneous. 3 Bonvier's Inst. 560. That i t  va s  
erroneon;, and ol~gllt to hare been reversed, cannot admit of 
z doubt. The ~varrant n-as against the defendant as aclminis- 
tmtor, and the j n d p e n t  was renclerecl against him inclividn- 
all-, which mas clearly wrong. Skeccri?z v. Nevillr, 1 Dev. 
an(! Xat. Ilep. 3. The order of the Snperior Cowt clisriking 
tlle petition, anel the j:ldgment given thereupon against the 
defendant and his sureties, are erroncons, wncl must be re- 
~ e r x d ,  and tliia innat be ce~tified to the said Conrt, to thc 
<:id, timt the judgment rendcreel 2 1 ~  the justice, out of Court, 
Iilav be tliere r c~wsed .  

The cornisel for the defenclant contendi, tllat a j n c l p e n t  of 
levcrsal sinq~ly, is the only jiidginent wliicl~ that Conrt can 
give, and i-hr this, he cite, sereral autliorities. I11 2 Bae. 3 b .  
page 5133, it is said that, if a jntlgment be given against tlie 
defenclant, and he bring a writ of error, upon which the juclg- 
ment is reversed, the jnclgrnent s l~al l  only be yztnd jndicitii~a 
w ~ * e , ~ s e k ~ ~ ,  for the \ n i t  of enor  is brouglit to be eased and 
i l i ~ ~ l i a r g e ~ l  fiorn that jndglnent." See also 6 Con]. Dig. Tit. 
Pleader; 3 C. 20, page 465 ; 3 Bonv. Inst. 551. That sncll 
is the general rnle, may be true, but we think, under the pe- 
c~iliar circumstances of this case, the Conrt may go further, and 
order the came to stand on the docket, with permisaiox to the 
defendant to plcacl any plea relative to his assets, whicl~ could 
I)e pleaded, l m l  the snit been institnteil retur~lable to the said 
Court. Tile peculiar circlulnst:tnces to wl~icli we refer, arise 
froin the pro~isivns of the law, in relation to wauants against 
n party - \ v l ~ ~  is an executor or administrntoi., and tho actior: 
of the magiqtratc with reference thereto in the present caw. 
Tlic Act of 1S2S, (1 Rev. Stat. chap. 46, sec. 24, 23 ; Eevibed 
Code, c l ~ .  46, Sec. 31, 35,) directs that wlicn any executor or 
administrator sliall be ~mrran ted  for any demand against his 
testator, or intestate, before the expiration of nine calenclnr 
m o n t h  fro111 the time of his qualification, it s l d l  be the duty 
of the magistrate to postpone tlie trial, by an enclolwxxnt on 
the warrant, to a period beyond that time, If on the trial, 
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the execntor, or administrator wishes to avail lliinself of the 
want of assets, he must suggest it to the magistrate, to be by 
hiin endorsed on the warrant, who may thereupon ascertain 
the justice of the claim, and give judgment therefor, and then 
return the warrant with the endorsenlent and the judgment, 
to the first term of the county court, where the defendant 
may enter such plea as he may think necessary relative to his 
assets. Some such purpose, sve must suppose, the rnagistrnte 
had in view nrhen, after giring jnclgment against the defend- 
ant, he made the entq- : " The defendant pleads nine months 
stay of this judgment." This could not have been intended 
for a mere stay of execution, for that conld not hare been 
pleaded at  all, much less by the defendant. I t  could have 
been granted only at the instance, or by the permission of the 
plaintiff. The only plea, or thing in tlle nature of a plea, 
which the law autliorised, v-as a suggestion by the defenclant 
of a want of assets. That plca conld not be tried by the ma- 
gistrate, and it would be useless, therefore, to let the case go 
back to him. Cy this erroneons proceeding, the defendnnt 
has not yet had an opportunity of availing hiinself of it, and 
we think he has a right to do so in the Supe~ior  Court, to 
which the writ of reco~dcwi removed the cause. On the oth- 
er hand, we think the plaintiff is extitled to hare his debt 

I paid out of the assets in the hands of the defendant, should i t  
be found that he has any. His judgment is reversed, not be- 
cause i t  appears upon the record of the proceedings before thb 
magistrate that he is not entitled to any judgment at all, but 
ouly because his juclgrnent against the defendant individuallj-, 
is erroneous, and the Superior Court ought, therefore, after 
reversing that judgment, to render a proper one in his favor, 
such as, under the act to which we have referred, will a l l o ~ -  
the defendant to avail himself, by plea, of any defence 11o 
may have relatiye to his assets. This, we think, -rill be found 
to be snstained by the jnclgment of this Court in the case of 
Shecrri~~ V. ATel;ille, above ~eferrecl to. The jndgment of tho 

1 Superior Court is reversed, and a certificate will be sent to 
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that Court, to the end that the proper orders, as indicated in 
this opinion, may be there made. 

PEE CUEIAX. Judgnlent reversed. 

STEPHEN W. COTTEN v. JOHN Z. D-4YIS. 

Kllere a slave is put into the hands of a child, upon the marriage of sucli 
child, without any written transfer, and afterwa?ds the parent mills such 
slave to a third person, upon the death of the parent the possession of the 
child becomes adverse towards the legatee, and the statute of limitations 
rum from that period. 

ACTION of TROVXR, tried before S a v ~ n m s ,  J., at the Spring 
Term, 1857, of Cllatllain Superior Court. 

The action was brought for the conversion of Peggy, a 
slave, and her two children. The mother of Peggy had been 
placed by Roderic Cotten in the possession of his son, I<. C. 
Cotten, upon the marriage of the latter in 1815. R. C. Cot- 
ten never liad any written title to the slam in question, and 
did not claiiii that she belonged to him. In  1827, Rocleric 
Cotten bequeathed Peggy's  noth her, together with her children, 
to liis widon-, Mrs. Anne Cotten. The mother died in the 
;)ossession of R. C. Cotten, m c l  Peggy, who was born there, 
reinained with llirn till IS%, ~1711en Xrs. It. C. Cotten, who 
iiad a, separate estate in certain other slares which had come 
to lier from her father, gal-e Peggg and niiie others, by parol, 
to the defendant, who 11acl then lately intermarried with lier 
hughter .  This \\-as done ~ i t h  the knowledge of E. C. Cot- 
ten, mid was in accordance with the course which 3frs. Cot- 
ten had pursned towards her elder daughter upon her mar- 
riage, to whom she liad given, in tlie same way, ten slares. 

Peggy remained ever since in the possession of the de- 
;aiclant, who exercised acts of ownership eyer her and her 
cliildren, lliring them oat, and otherwibe treating tlleni as 
his own. 
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Mrs. Anne Cotten died in 1846, and after bequeathing all 
the slams in her possession to S. TV. Cotten, constituted him 
Iier general residuary legatee, and appointed hiin executor. 
I Ie  i~nrnedia te l~  proved his n~otller's will, and undertook the 
execution of the same. This snit m-as brought 11th of An- 
gust, 1853. I t  was shown that the parties to this suit had 
been upon unfriendly terms for eight or ten years. 

The counsel for the defendant requested his Honor to charge 
the jury, 

1st. That the gift, in 1838, to John Z. Davis, was a comer- 
&on, and, therefore, that the statute of limitations began to 
run from tliat date. 

2nd. Tliat the great length of time during which Peggy 
and cliilclren had been out of tile possession of those claiming 
the legal right to them, with the attending circumstances, 
would warrant the jury in making a presnmption tliat mould 
confirm the title of the defendant. 

A verdict was taken, subject to the opinion of tlie Court, 
whereupon' his IIonor, being of opinion against the defend- 
ant, gave judgn~ent for the plaintiff. 

Defendant appealed. 

1Vinston, Sen., for plaintiff. 
&xugliton,, P h i l l i p  and ilfiller, for defendant. 

PILLXSON, J. Wl~en a pal-ent makes n pard  gift of a slave 
to liia child, it is held, that the effect of the act of 1806 is tc, 
make the child a bailee. Such a gif't, l io~rerer,  differs essen- 
tially from a illere loan; (Cowan v. l i l c l ; e ~ ,  5 Ire. 78;) fur the 
child accepts it with the espcctatioli that it v-ill be confirmed 
1 )~ -  tlie parent, ill his life-time, or by his will, or by the lan-. 
in case the parent dies intestate. Indeed, tlie transaction is 
looked upon by both parties as intended for an advancement: 
the parent, for special reasons, clioosing to retain the title. 
So, althongll it is called a bailment, the relation is not that of 
one who hires or lends a slave to his child. In the same m y .  
when a niol-tgagor remains in possession, or a p~u.chaser is 
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le t  into possession under a contract of sale, the relation is 
called a " teilancy at  will," for the want of solne other term, 
although there is 110 rent reserrecl. no services, and no tenure; 
d l  of .\.ihicli are necessary to constitute the relation of L lancl- 
iord and tenant." 

If' tlie parent, after such a gift, sells the s law,  or makes a 
deed of gift to a tliircl person, that certainly a n i o ~ ~ n t s  to a re- 
vocation, mlcl puts an end to the b:zilixent; so the relation of 
lmilor and bailce doe-, not exist as 1)etween such tliircl pcrrc)n 
and tlie cliilil ; tlieir claims are conflicting and ad\-ereary, arid. 
in the ah\ence of any a r r a n p n e n t  l x t ~ r e e n  them, the yo:- 
seasio~i of the cliilil for inore t lmi  t h e e  years will 1 ~ a r  the 
riglit of such third person. W e  can bee no reasvn wliy tliia 
principle does not apply to tlie case of a gift by will. The 
rights of the legatee are inconsistent with any riglit 11-liatever 
in  the cl~ilcl ; the parol gift is rerol;ed, and the possc~~ion  of 
ilie child is adverse ; for in no benae of tllc n-orcl call iis be 
called a bailee of the legatee. 

I n  our case, by the will of Iinderic Cotten, the slares nre 
given expressly to Anne Cottcn. This ~evolieil  tlie par01 gift 
of t l x  testiitor to his son, E. C. Cotten, and unless there !)e 
some other elemeut in the c n v  to prevent it, the ri$llts ot 
-Inne Cotten aud R. C. Cotten were aclrersary, and Iii; pus- 
ses2ion Tras n c c e s w d y  aclverae. I t  is said this effect is pre- 
vented by the fact, that E. C. Cotten, for some reason or other, 
did not clailil the blaves as belonging to him. The reply ic, 
that in 1\3S, I:. C. Cotten's wife, ~n it11 hi, Iinonletlge, nla& 
a p r o 1  gift of these slams and others, to the clefenilniit, ~ r l l o  
liac! then lately interiiiai~ried ~vitl i  tlieir dangl~ter ;  and he lias 
claimed them as belonging to liinl from that time up to tllc 
~xe-en t .  So\;., althungli if' tliis had been clone in tllc life-time 
of Eotleric Cotten, it niiglit not liare ter~iiinatccl the bailn~ent,  
hecause i t  was, in some degree, consistent vit l l  the purpose 
of the original gift: a qnebtion n.liicli it is not necessary now 
to decide, yet being done after the title liad passed to liis leg- 
atee. i t  certainly had tlie eflect of rebutting any inference to 
ije d r a m  from the fact that I?. C. Cotten liacl not before set 
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up claims to the slaves ; at least i t  would hare  had that effect 
if tlie legatee liad been a stranger, and not his mother. 

This presents a second consideration. Anne Cotten being 
the mother of R. C. Cotten, i t  is snggestecl that ller permit- 
ting the slaves to continue in his posses~ion, amounted to n 
gift on her part, and created a lilie relation of bailor and 
-milee, as l m l  previously existed upon the original gift by 
her hnsbancl. I t  is unnecessnry to complicate the case by 
entering upon this subject; for snppose that to be so;  
Anne Cotten died in IS46 ; in her will certain negroes are 
given by naine to tIie plnintiff ; all the llorses mules, kc.,  are 
also giren to him, and the residuary clanse gives l~ i i n  '' the 
i~alauee of tlie estate of every description," and lie is appoin- 
ted the executor. Thi3 terininated the bailmeut between 
Anne Cotten and the defendant, wliieh, for tlie sake of the ar- 
p n e n t ,  11-e haye supl~osecl to exist. The plaintifr"~ right as 
cxcntor ,  nncl as legatee, to these slaws, n as inconsistent with 
the claiins of the defenclant ; tliere was no arrangement, es- 
press or impliecl, between theni. I t  TI-as the duty of the plain- 
ti@ as the esecntor of Anne Cotten, to take into his posses- 
sion all of her estate, and deliver i t  to the legatees. The fact 

~ that he is the legatee does not affect tlic cluestion. TJTe are 
to suppose that, at  tlie eild of two years, he had collected the 
estate, and settled it  according to law. This brings us down 
to 1343. The IT-rit issned in lS53 ; so, tliere is five years. dur- 
ing rvliich he has a conflicting ~1ai:ii a3 legatee, x i th  that of 
the clefenclant claiming under the original gift made by Iiod- 
eric Cotten in 1815. and seven years, clnring wliicli l ~ i s  cluty 
a3 executor required liim to take these slaves into his posses- 
sion. XTe are of opinion that his laches during that time liad 
the effect of vesting the title in the def'eintlant, by force of tllc 
statute of limitations and l ~ i s  ad\.ersc posses~ion. This con- 
cln~ion is f i~l ly  sustained by tlie reasoning, and the decision 

I of this Court in Sisqxon v. BoszaeZ7, 5 Ire. X. 49. Indeed, oar 
task lias been simply to deduce a corollary fmm tlie two cases 
-Cownn v. Tuckel., and Slmpson v. floslcell, ubi sqwn. 

I t  is proper to call the attention of the profession to the fact 
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that, unless the " statement of the case" sets out that by agree- 
ment a nonsuit is to be entered, if the Court should be against 
the plaintiff upon the points reviewed, this Court can do no 
more than order a ue)iilz de ~zzovo, mllich does not meet the 
intention, or end the case as if it had come up  in a special 
verdict, or case agreed. 

PER CERIBX. The judgment rendered is set aside, and 
a venire cle n o w .  

S o  judgment can be taken upon a ca. sa. bond, if the deblor anpears and an- 
swers when called at the Court to which 11e is bound, altl~ou$l his surety 
does not surrender him. 

Gut on an appeal to the Superior Court, the debtor is still bound to appear. 
wlien called in the regular course of tlie Cou1.t; and failing to do so, the 
plaintiff is entitled to a judgment on the appeal bond. 

31o~ros for JUDGNEST npon the bond of an insolve~lt debtor, 
tried before PEIIS~S, J., at the Spring Term, 1857, of nobesol! 
Superior Conrt. 

The clefendant was arrested nnder a ca. sa., issued by a sin- 
gle justice of' the peace, a t  the in,tance of the plaintiff, and 
garc  bond for llis appearance at the nest term of t l ~ e  County 
Conrt of Eolmon County, to take the oath nnder the insolvent 
del,tors's act. A t  tlie tern1 to IT-llicll lie TT-a, bomd to appear, 
he was called and anz~rcred, but ilot laving given notice, and 
11is surety failing to silrrender him, j n d p e n t  was rendered 
on the bvnd against the principal and his iiweties, fronl wllicl~ 
the dei'entlant a1)peulecl to the Superior Court. 

I n  the Sulxrior C'o~~rt, the cause being regnlarly reached, 
the debtor, Jcrvis Sl~eiglit, was so lemnl~  called, and, on fail- 
ing to appear, jadginelit was rendered against his sureties to 
the appeal bond, fro111 n-liich they appealed to this Court. 
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Leitck,, for plaintiff. 
7;-oy, for defendant. 

BATTLE, J. There is not the slightest doubt that the judg- 
ment rendered in the Connty Court against the defendant and 
the surety on his appearance bond, was erroneous. Thougll 
the defendant had not given the notice of his intention to take 
the benefit of the insol~ent oath, yet, as he appeared, no judg- 
ment could be rendered against him and his surety in the 
bond, because the surety was responsible only for his appear- 
ance. Watson v. Willis, 2 Ire. Rep. 17. This judgment, 
however, was vacated by the appeal from it to the Superior 
Court. The cause was then, by the appeal, properly consti- 
tuted in the Superior Court, and was so treated by both par- 
ties. I n  that Court, i t  was as much the duty of the defendant 
to take the necessary steps for qualifj-ing himself to take the 
benefit of the insolvent's oath, as i t  had'been while the case 
was in the County Court. Among other things which i t  was 
his duty to do, he was bound to appear whenever he was 
called, in the regular business of the Court, and to take the 
oath, or, upon good cause shown, get a continuance of his 
suit until the next term. This is clearly shown by the case 
of Wilkings v. Binghccm, 3 Ire. Rep. 86. This, the defendant, 
upon being solemnly called, failed to -do, whereupon the plain- 
tiff became entitled to judgment against him and the sureties 
to his appeal bond, for the amount of the debt, interest and 
costs. WiZTci.ngs v. Bifighccm, u6i supra; TiZZiams v. Floyd, 
5 Ire. Rep. 649. 

PER CURIAM. ~ u d g h e n t  affirmed. 

STATE v. CALVIN CRESS. 

Where a penal act, upon which an indictment is founded, is repealed during 
the pendency of the indictment, the defendant is entitled to  an acquital. 
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THIS was an INDICTMENT, tried before his Honor, Judge 
DICK, at  the Spring Term, 1857, of Rowan Snperior Court. 

The charge was for selling spirituous liquors by a measure 
less than five gallons, agairst a statute regulating the town of 
Salisbury. 

The jury found a special verdict to the effect that, on the 
1st day of November, 1856, in the town of Salisbury, in the 
County of Rowan, the defendant did sell spirituous liquor by 
a measure less than five gallons, to wit, by one quart, not 
having then and there a license to do so from the board of 
commissioners or the said town ; they further found that the 
Act of Assembly creating the offence had been repealed after 
the finding of the bill of indictment. 

Upon this verdict the solicitor moved for judgment, which 
being refused by the Court, he appealed to this Court. 

Attorney General, for the State. 
Bmjdert, for defendant. 

NA~H,  C. J. The defendant is indicted for selling spiritu- 
ous liquors in the town of Salisbnry, by a less measure than 
five gallons. The private act, under which the indictment 
was drawn, was passed at  the session of the Legislature held 
in 1848, whereby i t  was forbidden to any one to sell spiritu- 
ous liquors within the corporate limits of the town of Salisbu- 
ry, without a license therefor from the commissioners. The 
indictment here, was found at  the Fall Term, 1856, of the 
Superior Court of Rowan County. Since the finding of the 
indictment, the act of 1848, under which i t  was found, has 
been repealed. ' His I-Ionor held that the indictment could 
not be sustained. In  this we concur. The foundation on 
which the indictment rested being removed, the indictment 
must necessary fall to the ground. See GG-V v. Zoward, 1 
Murp. Rep. 465. 

PER C u n u ~ .  There is no error. Judgment affirmed. 
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G. G. AND WJI. A. LEA to the use of THONAS C. GREEN v. AN- 
DREW BROOKS. 

I 
I ~ Costs cannot be given against one to whose use a suit is brought. 

Before SAUXDEES, Judge, at  the last Fall Term of Caswell 
Superior Court. 

This was a RGLE obtained by the defendant upon Thomas 
C. Green, to subject him to the payment of the cost of the 
snit, wherein G. G. and Wm. A. Lea, to the use of the said 
Thomas C. Green, were plaintiffs, and the said Brooks was de- 
fendant; and the facts, as admitted, are as follows : In 
that case, which was tried in the Superior Court of Caswell 
several years ago, the defendant obtained a verdict, the said 
G. G. Lea had removed, pending the snit, to another State, 
leaving no property in this State subject to execution, where- 
with the cost of the suit might be paid, and the said William 
A. Lea was dead at the time the said snit instituted. The 
suit was brought to the use, and for the benefit, of the said 
Green, who had employed the counsel and managed i t  gener- 
ally. 

Upon the foregoing facts appearing, the rule nisi was made 
absolute. Whereupon the said Green prayed for, and obtain- 
ed, an appeal. 

Xoreheaci, for plaintiff. 
FOWZE and Bailey, for defendant. . 

BK~TLE, J. In  common law, costs were not given to either 
?arty. They are, therefore, regulated altogether by statute. 
The act of 1777, continued in the Revised Statntes of 1836, 
ch. 31, sec. 79, and in the Revised Code of 1854, ch. 31, sec. 
75, provides that, " in  all actions whatsoever, the party in 
whose favor judgment shall be given, or, in case of nonsuit, 
dismission, discontinuance, or stay of judgment, the defendant 
shall be entitled to full costs, unless where it is, or may be, 
otherwise directed by statute." The judgment for costs is to 
be given in favor of theparty who succeeds in the suit ; but 
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against whom is i t  to be given ? Certainly against the other 
party to the suit, for the Court has no other person before it 
against whom to render a judgment of any kind, unless in the 
case of a surety for the prosecution of the suit, or for an ap- 
peal, or a proceeding in the nature of an appeal, which is reg- 
ulated by another statute. The person to whose use a suit is 
brought is no party to the record, and his name is inserted in 
the proceedings as a mere memorandum to show that he is 
authorised to receive the fruits of the recovery. The party 
plaintiff is the only person whom a Court of Law can recog- 
nize, and i t  is well settled that he has so complete a control 
over the suit, that he may dismiss i t  when he pleases, unless 
restrained by a Court of Equity in favor of a person who, in 
that Court, is regarded as the beneficial plaintiff. Deaver v. 
Eller, 7 Ire. Eq. 24. Upon principle, then, i t  would seem 
that the judgment for costs against Thomas C. Green, who 
was no party to the record, is erroneous. But the defendant's 
counsel have referred to, and rely upon, the case of Ashe v. 
Smith, 2 Hay. Rep. 305, as one directly in point to sustain 
the judgment against Green. They have referred us to sev- 
eral cases in New York, and to one in Indiana, in support of 
the same position. What necessity there was for such a de- 
parture from principle in those States, we do not know. I t  
is very certain that there is no such necessity here. The act 
of 1787, embraced in the 40th section of the 31st chapter of 
the Revised Code, makes ample provision for the secnrity of 
defendants against costs in snits commenced in a court ofrecord, 
and a like provision is made in favor of defendants who may 
appeal from a judgment of a single magistrate by tbe act of 
1831, which is to be found in the 104th section of the sarne 
chapter of the Revised Code. In  either case the plaintiff may 
be compelled to give bond, with sufficient security, for pay- 
ment of the costs of the suit, in the event of his failing to 
prowcute the sarne with effect. There is no necessity, there- 
fore, for our departing from all the rules and analogies of the 
law, by giving a judgment for costs against a person wlio is 
not, and cannot properly be made, a party to the suit. For 
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this reason we cannot approve of the cowse pursued by the 
Court in the above cited case of Ashe v. Smith. The case 
was decided at an early period of our judicial history, and 
has not been followed, so far as we are aware, by any similar 
adjudication. IIad there been a necessity for it, the Court 
might possibly have compelled a person who abused its pro- 
cess, to pap the costs, by pntting hiin under a rule to do so, 
or be attached for contempt. But i t  can have no right to 
proceed directly against such person by giving a jndgment, 
and issuing and execution, against him. The judgment must 
b e  reversed, and this opinion certified according to law. 

PER CURIAM. Judgment reversed. 

Doe on Oe demise of MOSES GIBSON v. RUFUS GIBSON. 

JYhere the word issue is used in a will, in relation to the interests of a son 
and three daughters of the testator, and as to the daughters, it is clear from 
other prorisions of the will, (interpreted under a scttled rule of law,) that 
cl i i ld~wz Ziviug at f7zei~ deaths arc mcant, the same meaning must be attn- 
buted to it in regard to the son, 

THIS \r%S an ACTION of E.JECT>IIGXT, tried before SAUNDKI~B, J., 
at the last Spring Term of Guilford Superior Court. 

Ckili: AGREED. 
The lessors of the plaintiff claim title as heirs and devisees 

of Andrew Gibson. The defendant also claims title under 
Andrew Gibson, the land being the same that is devised to 
Joseph Gibson ; and the question grows out of, and depends 
upon, the constrnction of the following clauses of the said 
will, which was made and published on the 24th day of Feb- 
ruary, 1823. 

"5th. I will and devise nnto Joseph Gibson, the tract of 
land on which I live, (reswving a life-estate, or maintenance, 
for his mother) also the shade room of my dwelling house, 

12 
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two negroes, &c., ++ ++ * I t  is my will that if my son Jo- 
seph die before his wife Mariann, that she shall have the 
same right and privilege and maintenance, as she now has, 
so long as she remains his widow. 

"6th. I will and deyise unto my son Joseph Gibsm, his 
executors, administrators, or assigns, in trust, to hold to the 
use of the heirs of Elizabeth Gibson's body, (but she to have 
a maintenance during her life,) a certain tract, or parcel of 
land, lying in the Counties of Gnilford and Orange, (describ- 
ing it,) also two negroes, (naming them and other personal 
property,) all of which I have heretofore loaned her, the said 
Elizabeth. 

'< 7th. I will and devise unto Joseph Gibson, his executors, 
administrators, and assigns, in trust, to hold to the use and 
benefit of the heirs of Jane Gibson's body, (Isrrt she to have a 
maintenance during her life,) one-half a tract of land, known 
by the name of Thonipson's tract, to be equally divided, as to 
quantity and quality, by my executors ; also, two negroes, 
(naming them, and other personal property), with all the other 
property heretofore loaned. 

" 8th. I will and devise unto Joseph Gibson, his executors, 
administrators, and assigns, in trust, to hold to the use of the 
heirs of Nancy W. Gibson's body, (but she to have a main- 
tenance during her life,) the other half of the Thompson tract 
to be divided as aforesaid, also four negroes, (naming them, 
and other personal property,) and as mnch other property as 
 ill make her heirs part equal to that of her sisters when they 
left me. 

"I will and devise that if any of my children shonld die 
withont issue begotten in wecllocli, that their property return 
and to be equally diviclecl among all my children, the said 
Joseph, trustee, holding such part in trust, that may, or shall, 
come to my daughters, to their children." 

Joseph Gibson died without ever having a child. 
The defendant claims as the devisee of Joseph Gibson ; 

and i t  is agreed that, if Joseph Gibson took only a life-estate, 
under the will of his father, judgment shall be entered for the 
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plaintiffs ; but if the Court be of opinion that Joseph Gibson 
took the fee siniple judgment is to be entered for the defend- 
ant. 

The Court rendered judgment for the plaintiff, and the de- 
fendant appealed. 

d c L e n a  and Xorehead, for plaintiff. 
Xiller, for defelzdant. 

BATTLE, J. The case turns upon the construction of the 
will of Andrew Gibson, and the question is whether the lim- 
itation over, in the following clause, is too remote. " I will 
and devise that if any of my children should die without issne 
begotten in wedlock, that their property return to, and be 
equally divided among all my children, the said Joseph, trus- 
tee, holding such part in trust that may, or shall come to my 
daughters, to their children." The will was made before the 
15th day of January, 1898, and, on that account, is not to be 
governed by the act of 1827, which declares that "dying with- 
out issne of the body," &c., shall be understood to mean dy- 
ing without leaving issue, &c., living at  the death of the de- 
visee, unless a contrary intent plainly appear in the will. 
Before that act went into operation, the general rule was, 
that such expressions as dying without heir or heirs of the 
body, or without issue, or issneB of the body, &c., annexed to 
a devise in fee, and preceding a limitation over of the estate, 
meant an indefinite failure of heirs, or issue of the bocly, and 
(as tending to create a perpetuity) made the limitation 
over too remote, and, therefee, void. But to this rule there 
were certain exceptions, as well established as the rule itself, 
which prevailed whenever the devisor used expressions in his 
will ~vhich showed that he intended to confine the dying with- 
out heirs or issne of the bocly, to a life, or lives, in being, and 
twenty-one years afterwards, a child in ve~ztre sn metv being 
considered a life in being. See Fearne on Remainders, 467, 
et sep. Dnvidson, v. Bccuiclsofi, 1 Hawks Rep. 161 ; Brown 
v. Brown, 3 Ire. Rep. 134 ; Long v. Norcom, 4 Ire. Rep. 255. 
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i t  must be admitted, then, that the expression in the clause 
of the will to which we have referred, "if any of my children 
should die without issue begotten in wedlock," will make the 
limitation over too remote, unless an intention to restrict the 
meaning of the words can be found in the same clause, or in 
other parts of the will. This makes i t  necessary to enquire 
whether such an intention can be discovered in any part of 
the will, i t  being our duty to look to every part, in order to 
give a consistent construction to the whole. I n  the 5th 
clause of his will, the devisor gave to his son Joseph the tract 
of land now sued for, in terms which, by virt~le of the act of 
1784, (Revised Code, ch. 119, sec. 26,) if not by their own 
force, conveyed the fee. By the 6th item, he gave to his son 
Joseph certain land and slaves, in trust, for the heirs of the 
body of his daughter Elizabeth; " but she to have a mainten- 
ance during her life ;" and by the 7th and 8th items, he made 
similar provisions for the heirs of the body, respectively, of 
his daughters, Jane and Nancy, subject to a maintenance for 
their lives, as in the case of his daughter Elizabeth. The 
terms " heirs of the body " of the daughters, mean their chil- 
dren, becaivse the daughters are noticed in the wig1 as being 
alive. Indeed the terms are so explained in the next clause, 
where the limitation over, which we am now considering, is 
found. That limitation applies to the death of each of the 
daughters without issue begotten in lawf~d wedlock, as well 
as to his son Joseph, all being equally his children. Now, as 
applied to the daughters, i t  is manifest that the devisor did 
not mean an indefinite failure of issue, but only to issue living 
at  the death of each of them, respectively. The daughters 
took no estate, either legal or equitable, in the property, but 
it became vested in the children, bnrdened with a charge for 
the maintenance of their mothers. The meaning evident- 
ly was, that if either of the devisor's daughters died leaving 
110 children, then the trustee slaould hold the property fbr the 
children of the other daughters, and upon the same terms a8 
he held the land and slaves given to them directly. If this 
be so, then the same construction must be put upon the same 
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terms as applied to Josepli, for we cannot reasonably suppose 
that the devisor meant to distinguish between his sons and 
his daughters, when he made tlie same limitation over upon 
the death of each of Iiis "children." IIis intention evidently 
was, tiiat if any one or more of his sons died, leaving a child, 
or children, then his estate should become absolnte in such 
child or clddren ; but if he should leave no child, then his es- 
tate should go over to his surviving brotlicrs and the cllildren 
of 11is sisters, subject to the maintenance of such sisters. 

Onr opinion is that there is no error in the judgment given 
irr the Court below, and i t  is affirmed. 

1 Where it is clear that ca11y notice to agu~uantor,  of the failure to pay of t b  

permn whose debt hc has guamntccrl, coulclliave bccn of no bencfit to him, 
1 ,uch early notice is not ~cquircd, and the want of d~lgcncc, in thts reyxcr, 

does not lmpsir the gualmtor's obligation. 

Tms was an action of nssnmsrr, tried before SAUNDEL~S, J .. 
a t  the Spring Term, 1857, of Forsyth Superior Conrt. 

The plaintiff;, tl~rongh its agent (2. 1,. Iianner, and the dc- 
fendant, entered into the following agreement, viz : 

-. Salem, Jannary 26tl1, 18 1-1 : An agiwrnent between J .  
W. I h w e r  of Snrry county, Noltll Carolii~a, and the Salem 
Xanuf'xt~iring Company, viz : Tlie Salem Xannfacturing 
Company agrees to deliver to the said J:rower, one thousand 
bunches of yarn, 5 lbs. eacll. from xo. 5 to ATo. 3 0, averag- 
ing between No. ?' and No. S, for the sum of $775, to be paid 
in  good bonds on otllcr persons ; if not due, he, said Brower. 
is to make them due, by paying interest till due, which said 
bonds, he is to assign over for value received. The follsu-- 
ing are part of the bonds? viz: One bond on Robert Bnglin. 
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clue 26th of September, 184.1, for $75-dednct eight months 
interest, $5,00; one bond on Eobcrt Ai~glin, due 24th of 
Meptember, 184.5, for $75-deduct intereat for one year ancl 
eight montl~s, $7,50." These and other nates, mentioned in 
thc same list, were endorsed by the payee, for value~eceised, 
a i d  delivered to Mr. Banner, the ldaintiff's agent, and the 
cotton yarn was delivered by the l a t t c ~  to t l ~ c  former. In 
1819, the agent, Canner, esan~inecl the s c h l u l c  of bonds, set 
forth in the contract, and all having becn collected escept 
tlie ~ T S W ,  now in question, upon Robert Anglin, the names of 
the defendant and the agent were torn oflof the palrcrs, but 
they x:erc retained by the agent. 

Anglin lived in Yirginia, and the plaintiff caused suit to 
I x  brought on the said two bonds, i n  the Circuit Court of 
Erarlldin county, in tlmt State, in the name of the snicl Brower, 
a~:d at October term, 1S51, of that Conrt, becansc: of a breach 
of wamntg  in the article, (a smut machine) for wllicll the 
said bonds mere given, ancl the damages for wlkh,  were per- 
mitted, by the laws of that State, to be assessed and set off 
in the snit then pencling, a verdict and jnclgment werc ren- 
dered against the plaintiff, to t l ~ e  f~111 amount of said notes : 
of XI-hich failnre to collect, the plairltiff gave the clefenclant 
xotice in 1 S 3 ,  or in 1853. 

The defendant's counsel relied upon the want of a reasona- 
331e notice of tile principal's faiinre to pay, also on the statute 
of limitations. 

Tllis suit was brought on 27th of January, 13.55. 
His IIonor was of opinion that the plaintiff was entitled to 

recover, and so instructed the jury. Defenclant excepted. 
The jury rendered a verdict -for the plaintiif, and jndgment 

being entered by the Conrt, the defenclant appealed to thia 
c011rt. 

3forehead, for the plaintiff. 
bIcLean and Ru$?c, for the defendant. 

Xssn, C .  J. %'e concur with his IIonor below, that the 
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plaintiff is entitled to a judgment for the sum awarded him 
by tile jury. On the 26th of January, 1844, the defendant 
~urchased  from the plaintiff a quantity of cotton yarn, and 
in pal t payment trauferred to the Conipany, by endorsement, 
the bonds in question, given by one Anglin. This n-as done 
in  ynrsnance of an agreement? that the cotton mas to be paid 
for in good notes on other persons. Angliu lived in Virginia, 
and suit was brought against him in the i~ame  of the dcfend- 
ant, and judgment was rendered in  favor of the defendant on 
the 13th day of October, 1851. This action was bronght to 
Spring Term, 1855. Notice was given to the defendant of 
the failure to recover on the bonds in 1852 or '53. Before a 
guarantor can be held liable on his gnaranty, he must have 
notice of the failure of hi111 whose debt he lias agreed to pay. 
If any time is specified in the contract within wIlich noticc is 
to be given, the plaintiff must prove that notice was so given. 
If no time is specified, then notice must be given in reasona- 
ble time. What is reasonable time is a question of law. I t  
is required to enable the guarantor to save himself. If, how- 
ever, the notice is delayed for a long time, and i t  is, never- 
theless, clear that the gnarantor could liave derived no bene- 
fit from an earlier noticc, the delay will not impair his obli- 
gation to pay. 2 Parsons on Con., 174. CZnr4 v. Eea?niny- 
ton, 11 Metcalf 361. Now it is very certain that the clefend- 
ant Browel- could liave suffered no loss in not receiving earli- 
er notice of the failure of the suit against Anglin. The suit 
mas in the name of Jacob W. Brower, and upon the bonds 
in question ; so there is a jndgment upon the bonds in faror 
of Anglin on these very notes, ~ ~ l i i c l i  will forever bar a recov- 
cry upon them against Anglin. Brit if the notice was given 
either in 1852 or '53, the statute does not bar, three years not 
having expired before the commencelnent of this action. 

PER CCRIAJI. Judgment affirmed. 
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COUNCIL SCOTT v. TIIE WILMINGTON ASD RALEIGPI RAIL 
ROAD CO&fPANY.* 

The killing of a cow, or other animal on a rail road, by the train's runming over 
it, is not, of itself, proof of negligence. 

ACTION of TRESPASS on the CASE, tried before BAILEY, J., at 
the last Term of Wayne Superior Conrt, 

The declaration was for negligently running tlieir train upon 
the rail road track, by which a cow, the property of the plain- 
tiff, was killed. 

I t  was proved that, in 1851, about sun-~ise in the morning, 
a cow, tlie property of the plaintiif', was seen by the witness 
on the side of the rail road belonging to tlle defendants, and 
not far off from it, dead ; that the cow bad been nianifestly billed 
by the engine, or cars, in their passage over the road. Xo 
train had passed during the night. The inail train that 1 ~ d  
passed the' p recedi~g afternoon, was the last tliat had pass- 
ed previously to his finding the animal, and, at that time, the 
witness was working not far frorn the spot where he found it. ; 
tliat the whistle of the engine blew but once, as the train pass- 
ed that spot ; that the cars were going at  the rate of twenty 
miles an hour; that the road in this part was straight, and 
the woods open, and that a cow eonld be seen on the track k t  

mile distant ; tliat the plaintiff lived about two hunclred yards 
froni the road, and his cows were in the habit of feeding near 
the road ; and this was known to the plaintiff. The cars pass- 
ed along at tlie usnal time, on thc evening before. 

The Uowt charged the jury tliat, acceding to this state of 
jiwts, the plaintiff was entitled to recover. To wliieh defendant 
esccptecl. 

Verdict and judgment for the plaintiff. Appeal by the 
defendant. 

Do~tch,  for the plaintiff. 
3. E: iYoom and IP: A. Sfi~lyiit, for d'dendant. 

*Judge BATTLE, being a stockholder in this company, took no part in ?he 
decision of this cause. 
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PEARSON, J. In  the case of Iierr-ing Y. T i l m i ~ ~ g t o ~ z  and 
~ a l e i g h  k i l  Boad Comrpany, 10 Ire. Rep. 402, the facts were 
nearly the same as are presented by this case, with this dif- 
ference-there, the property destrojed was a slave, here, it 
was a cow. I t  was held, in that case, that the facts did not 
show negligence on tlie part of the defendant. We consider 
that holding, decisive of this case. 

The plaintiff's counsel, in [he argument, admitted that the 
opinion of the Judge in t l ~ e  Court below could not be smtain- 
ed, except upon the broad ground that, if a cow is kiBled by 
the rail road car, that faact itself is proof of negligence, and 
entitles the owner of tlie animal to recover, unless the defencl- 
ant is able to rebut the presumption of ne$igence. IIe  relied 
upon H l i s  V. Portsmouth cmd Boc~noJCe I 2 c c d  n o a d  Con?pizy, 
2 Ire. Rep. 138. That case, anclPiygot v. Past Co. 12. II., 
31. C. L. Rep. 229, upon which it is founded, are commented 011, 

and explained in ISerring's case, wllere i t  is said, " In both 
these cases fire was communicated to tlie property of the 
plaintiff; in the one case, a barn, and in the other, a fence 
was set on fire by sparks' from the cars. I t  was proven in 
both cases that tlie cars had been running for a long time, 
and thing5 remaining i n  the same condition, the fact that 
fire was communicated on a particnlar occasioa, was properly 
held to bep r ima  facie evidence that i t  was the result of neg- 
ligence." The opinion then proceeds to point out the distinc- 
tion between a fence, or a barn, which are stutionccry, and an 
animal, which has tlle power of locomotion. Tlie conclusion 
is, that in respect to to the latter, tlie principle has no appli- 
cation, because things do not reinain in the same conclition. 
In the former, the plaintiff's property remains zohwe i t  was, and 
if it is set on fire, that fact, of itself, shows that there was some- 
thing wrong about the defendants' works, or their manage- 
ment, and throws on them the bnrthen of showing some nnns- 
a1 cause-such as a gust of wind. In the latter tlie plaintiff's 
property changes its position ; so, things do not remain in the 
same condition, and how tlle matter occurred is open for en- 
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quiry ; and as the plaintiff alleges negligence, i t  is for him to 
make the proof. 

The opinion, then, discusses the question of negligence, a.s 
an open question, between a log of wood, a cow, and a slave, 
to whicll it is not necessary now to advert ; for, as stated above, 
the rnling below cannot be sustained, except upon the princi- 
ple above referred to, which, as we have seen, has no appli- 
catiol: to a case where damage is done to property that has 
the power of locomotion, a i d  ml~icll liappens to be on the 
track, or to junlp on i t  at the crisis. There is error. 

Pm Ccnrm. The juclgnlent must be reversed and a 
' c e 7 z i ~ ~  d e  fiovo. 

IVII,LI-IJfSON WALLACE, Aclm'r., v. A. C. JlcISTOSH, Bdm'r. 

I t  is no ol~jection to the cleclaratioils of a s l a ~ e ,  as to the state of its health, 
that it furnishes adclitiond eeiclence of its trutllfulness. 

Therefore, mliere a female slave declared that she was affected ~ ~ - i t h  a p ~ o -  
Zapus ute~i,  ancl offered to subniit to an esan~iilation of a person, in x erifi- 
cation of her statemellt, the latter part of the discourse forula uo goo& 
gro~uxl of exception to t l x  evidcn~e. 

3cl-10s of covrcszwr for a breach of warranty, tried before 
DICK, Judge, at  the last Spring Term, of Neckleaburg S i p -  
rior Court. 

The only question in tllis case mas, whether the declaration of 
Mary, the slave, whose ill healtli was alleged as tlie breach oftlle 
covenant declared on, was admissible. The orersecr prowd, 
that more tlian once, the slave told him 6118 had a falling of 
the womb, and in the last conversation, she added, that she 
would exhibit her person to prove wliat she stated. This 
latter part of the slave's statement was objected to, upon tlie 
ground, that notlling, besides the declarations as to tlie mere 
facts of the disease, were admissible, ancl declarations going 
to prove the truth of her statement, vere  improper. The tes- 
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tilnony was excluded by his Honor, and the plaintiff ex- 
cepted. 

Verdict and jnclgrnent for the defendant. Appeal by the 
plaintiff. 

TEZgo?a, for plaintiff. 
OsBome ancl Jones, for defendant. 

BATTLE:, J. That the cleclarations of a slave as to the state 
of his health at the time \die11 they are made, are adinissible 
in evidence,in a suit against a white man, is settled. See 
12ouZhac v. TtTliz'te, 9 Ire. Rep. 63 ; Biles v. IIol712es, 11 Ire. 
Rep, 19, and the cases therein referred to. This was not dis- 
pnted on the trial in the present case, and the declarations of 
tlie girl, Mary, as to her bodily condition, on several occa- 
sions, when she abstained from field-labor, were admitted vith- 
ont objection. The testimony which was excepted to, seems 
to us, to have been of the same character, ancl ought to hare 
been received. The only perceptible difference beween it, 
and that which was admitted is, that i t  furnished additional 
evidence of its trntlifulness. Its tendency was to shorn that 
the woman was not feigning illness with the view to avoid 
the performance of her duty as a field-hand. I t  was calcula- 
ted, therefore, to furnish the very means which would enable 
tlie jury to determine wl~etller she was speaking the truth, or 
uttering false complaints of sickness. In  such cases, "it  must 
be left, (say the court in Biles v. JIoZmes,) to the good sense 
of the jury, connecting tlie declarations with the acts and 
looks of the party and other circumstances, to say horn far 
such evidence is to be relied on." Here, the offer of the 
wornan to subject herself to the examination of the overseer, 
a t  the very time when she declared that she was then labor- 
ing under a disease, was a circumstance well calculated to 
s l~ow that she was not nttering a falsehood. I t  was, indeed, 
a part of the declaration, and could not fairly be separated 
from it, and in excluding it, we think the presiding Judge 
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conlrnitted an error. The judgment must be reversed, and a 
u w i 7 - e  cle novo cct~mrded. 

PER Cus~aar. Judgment reversed. 

Dre 0 2  the demise qf JOITX R. TAYLOR v. JOSEPH H. GOWlI. 

Wl~ere there is a trust, created hy the agreement of parties, thc possession ot' 
the cestui p c  trust is not adverse to that of the trustee, and cannot, no 
matter how long it has been continued, divest the title of'the trustee. 

Onc who purchased a tl.ustestate, under execution, bcfore tlie Act of 1812, 
only got tlic possessi~m of tlie defeiidttnt in the exccutioi~, and the ecjuira- 
ble right to be substituted to the rightsof the creditor, whose debt he had 
paid. 

Ac~rolu of EJECTXEXT, tried before 14Iarnz~, Judge, at the 
Spring Term, 1851, of Warren Superior Court. 

The plaintiff showed an occupation of more than thirty 
years, and then put in evidences deed from Lewis, and Hen- 
ry Potter, to Solomon TQalker, datecl 17th of Augnst, 1790. 
and also the will of SoEonnn Walker, proved at tlie Septem- 
ber term, 1791, of the county conrt, dsvibilzg the lanil 
to his son, John Walker, and sllowecl possession by Solonlon 
and John Walker, under their ~.espective titles, for more than 
seven years, claiming the land as their own. ITe also prov- 
ed, that Jolin Walker, who married in 1796, left four cld-  
dren, of whom Elizabeth was the eldest. She intermarried 
witli Itezeliiah IIol~goocl, on the 96th of January, 1817, and 
died leaving t h e e  children, of whom Mary, tlie female lessor 
of the plaintiff, mas one. She intcrmarriecl with John R. 
Taylor, on 7th of January, 1842. Plaintiff put in proof John 
Washington's appointment as guardian of Elizalieth Hob- 
good in 1815. 

The proofs, on the part of the defendant, were, possession ot' 
the land by ~Villiam Pannill from 1803 to 1806,  hen it 1m.t 
d d ,  under a judgment and execution, to Jolin Waohington, 



JUNE TERM, 1857. 437 

Taylor a Gooch. 

and possession by the said Washington nntiI his death ill 

1826, a devise of tlie eaid land from Washington to his wife, 
nnd a possession by l m  until she solcl it to the defendant: 
and that these several parties, during the periods covered as 
aforesaid by their titles, had possession of the premises, claim- 
ing them as their own property. 

IIezeliiah I-Iobgoocl, after the death of his wife in 1S43, left 
the State, and hat1 not h e n  heard of since. 

Upon the trial the case turned upon the questions of fact, 
whether Mary IIobgood, now Mary Taylor, was of full age 
when she married on 7th of January, 1842, and if so, wheth- 
er her right of entry was such as to cause the bar of the stat- 
ute of limitations ko operate against her. The plaintiff's coun- 
sel contending that, according to the proofs, she was under 
age at  her niarriage. 

2 n d  I t  was contended for the plaintiff that, as Wasliing- 
ton was guardian of Elizabeth IIobgood, the lam would con- 
stme his possession (u-hak+ver nlay have been his intention 
and purpose) as a holding in behalf of, and for the benefit of his 
ward. 

On the H r d  of May, 1802, William Pannill and John 
Wallcer entered into a written obligation, under seal, in which 
i t  was recited that the said John Walkcr had solcl the land, 
i n  question, to Win. Pannill, for a certain price, reserving 
possession till the 25th of Dec., 1803, and i t  was agreed that 
Pannill was to delivw in payment a bond which he held on 
Walker, likewise a bond on Thomas Potter, and another bond 
'on Eobert Potter, and was to pay the remainder of the price 
as soon as a good and lawful deed was made to the said Pan- - 
nill, and possession surrendered to him. 

Wm. Pannill filed a bill in Equity, in the district of which 
Granville connty was a part, against the heirs-at-law of Jolm 
Walker, w11o was then dead-setting forth this obligation- 
alleging the delivery of the bonds, and praying a conveyance 
on the payment of the remainder of the purchase-money, ac- 
cording to the terms of the written contract between them. 

The bill was answered by tlie heirs-at-law, through their 
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guardian, ad Zitem, and subsequently, by Thomas Potter, the 
administrator of John Walker, and from the answer of the lat- 
ter, i t  appearing that all the pnrchase-money had been paid, 
and the allegations of the bill being admitted by the other de- 
fendants, a decree was made in the said Conrt of Equity, or- 
dering the said heirs-at-law, as they might come of age, to 
make title to the premises to the said Wm. Pannill, in fee 
simple. 

l%e introduction of this record of the Court of Equity was 
objectad to as immaterial, but was admitted by the Conrt, for 
the purpose of showing the nature of Pannill's and Washing- 
ton's possession. To this the plaintiff excepted. 

The Court left i t  to the jury to sap, Ist, whether Mary Tay- 
lor was of full age when she intermarried with the inale lessor 
of the plaintiff; and 211dly, whether during the whole period of 
the coverture between EIezekial~ and Elizabeth Hobgood, 
there had been an adverse possession in Washington and wife, 
under color of title '4 

And he instructed them, if there had been an adverse pos- 
session of the land, under color of title, at the intermarriage 
of Rezeliiah and Elizabeth Hobgood and since, the llnsband 
would acquire no right, by the curtesy, after his wife's death, 
and, therefore, in that case, if Mary Taylor was of age at  the 
time of the intermarriage, she would be barred by the statute 
of limitations ; otherwise, the jnry were instructed to find for 
the plaintiff. Plaintiff excepted to these instructions, 

Verdict for the defendant. Judgment and appeal by the 
plain tiff. 

TVinstorz, Sen., for the plaintiff. 
B. F. ~:Jfoore and Jenkhs, (Att. Gen'l.) for defendant. 

PEARSON, J. The effect of the contract of sale by Walker 
to Pannill, was to make Walker a trustee to secure the pur- 
chase-money, and then in trust for Pannill. By the death of 
Walker, the legal title descended upon his heirs-at-law, upon 
the same trusts. By the payment of the purchase-money to 
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the administrator of Walker, the first trust was discharged, 
and the heirs held thc lcgal title simply in trust for Pannill, 
all wich is declared in the decree, which, with the pleadings, 
niakes a part of the case. By it the heirs are directed to rnake 
title to Pannill upon their arrival at  full age, unless cause be 
shown against it, &c. The heirs have never made a convey- 
ance, and the question is whether Pannill, or those claiming 
to stand in his place, have, in any way, dcvested the title out 
of them The relation between the heirs of' Walker and Pan- 
nil1 mas that of trustee and cestui pue tmst, by aqrec;ment of 
theparties. So, Pannill's possession, for no length sf time, 
could devest the title of his trustee, for the simple reason that 
i t  could not be adverse. This is settled in Taylor v. Bawsm, 
3 Jones' Eq. Re:. 86. TVashington became the purchaser of 
Pannill's interest in 1806, at  execution sale, went into pos- 
session, and continued in possession until his death, in 1826. 
IQe mill put out of the case the fact that, in 1815, Washing- 
ton was appointed guardian of Elizabeth, one of the heirs, 
who afterwards married IIobgood, for if his becoming guar- 
dian does not prejudice his claim, i t  certainly does not aid 
him in an attempt to defeat his ward's estate, and usurp her 
title. 

Washington purchased before the act of 181%. The trust 
estate of Pannill was not then sul~ject to be sold under execu- 
tion, and the utmost right which he could set np under his 
purchase, was to have the possession of Pannill, which we 
admit he could have recovered in ejectment froin Pannill, 
the defendant in the execution, and in equity he was entitled 
to be substituted to the rights of the creditor, whose debt he 
had paid, and thereby succeeded to the equity of Pannill to 
the extent of holding i t  as a security for the money which he 
had paid. So we see that Washington's interest was an emi- 
nation, or an equity growing out of the equity of Pannill, and 
as the latter could not, by any length of possession, devest the 
title of his trustee, of course Washington could not do so. 

This disposes of the case, even if we rnake the supposition 
that, after the death of Washington, the possession of the de- 
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~ i e e e  and her alienee mere adverse. For as Washington'fi 
possession was not adverse, IIobgood, upon his marriage, and 
the birth of a, child, and the death of his wife, became tenant 
bv the curtesy of the legal estate, and her heir had no right 
of entry until his death. TIC was certainly alive in 1843. 
3Ial:y IIobgmd, now Mary Taylor, the lessor, married in 1842 ; 
she was, cons9,qnently, under coverture when her right of en- 
try accr~zed, and is still so. 

Prom the we have taken of the case, i t  is unnecessary 
to decide an interesting question of evidence, which was pre- 
sented on the trial. 

PER CURIAM. Judgment ~eversed, and a venire de nouo. 

STATE v. JOHN W. SHAW. 

Although being found in the possession of stolen goods, after a certain length 
of time, does rot  create a presumption of the possessor's guilt, yet, it is a 
Fact that may be considered by the jury, mith the other facts of the case, 

Acts which would constitute aidhq and trbefling in grand larceny, will justi- 
fy a convictian for petit larceny, when -chat is charged. 

If a Judge charges substantially according to law, it is sufficient. 

THIS was ;an INDICTMENT for PETIT LARCT~~Y, tried before 
SAUNDBRS, Judge, at  the last Rockingham S~~per io r  Court. 

There mere several witnesses examined in support of the 
prosecution. The prosecutor, Isaac Thacke~, said that he 
had the bar of iron in his shop on the 20th of November ; that 
i t  was then about nine feet long; that on the next morning 
(.?lst,) i t  was missing ; that he had a white man and four 
slaves at work in the shop ; that he fbund the iron on the 18th 
of December ; that witness claimed the iron, when defendant 
said i t  was his own, and that he had bought i t  from Rankin 
.and NcLean, that fall twelve months before. Prosecutor re- 
turned on the next day, mith a magistrate, and swore to the 
iron, which was then but four feet long, with a mark of " W- 
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J. Mc." on i t ;  that he llad purchased the iron of XTilliarn J. 
McCoanell. Defendant, on this occasion, again asserted that 
t!je iron v-as his, and that he had got it from Rankin & Nc- 
L e a .  A week after tliat, lie told the magistrate that he had 
qot the iron froai XTm. J. XcConnell. 

-'inother witness swore that defendant told him he got the 
.mn from Bell. 

Wnz. J. McConrlell testified that he had let the prosecutor 
have iron of that description, L L I ~  had not let the def'enclant 
I!ax any. 

Itankin testified that he liad no recollection of letting the 
lieknilnnt have any such iron. 

The counsel for the defendant insisted that, according to the 
cabe of the L3tctf.e I-. TElliams, the finding of stolen prcperty 
%tier twenty clays from the time i t  was stolen, in the posses- 
sion of anv one, raises no presumption of guilt, and asked the 
(hint 60 to charge. 

Thc solicitor admitted tlic principle, but argired that the 
!'in,/llig was a fact to be consiclerecl by the jury, with the other 
~*irciuustanccs uf the case. 

Tile Court charged the jnry " that the State had first to prore 
:hut the iron had been lost, and stolen by some one. 

h b  ASecond2rq, that the iron fo~md in the possession of the de- 
+ndant was that of the prosecntor ; that if the evidence failed 
ro sat i~fy them of the loss, identity, and taking of the iron. or 
either of them, their verdict should be for the defendant ; that 
*lie State was bound to satisfy tllenl that the defendant had, 
himself, taken the iron, or pocured it to be done ; that the 
liefendant's c o ~ m ~ e l  &aid there was no eridencc of this, and 
:f the jury believed lie got the iron from Bell, or the negroes, 
r:, eonld not be coll~~icted ; that tllere mas no direct eridencc, 
taitller of the pmcrwing, ur of the getting from any other per- 
sou; that a5 tlle iron was fonnd in the possession of the tle- 
:'e~ldaiit more tliau twenty days after i t  vxs lost, this was no 
c-v;ilence, in itself, of guilt, but inigElt be corlsidercd as a fact, 
,1i connection with other circun~stances, such as his having 
made different ststelnents in relation to the iron. and from 

13 
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whom he got it-that is, if he had made such statements ; that 
the cause had been argued at great length, but the testimony 
was simple and in a nut-shell-had the loss and identity been 
proved ?--did the defendant steal the iron, or procure it to be 
done? or had he got it of another after it had been taken? 
that if he stole the iron himself, or procured i t  to be done for 
him, they would convict: that if he received the iron from 
another who had stolen it, knowing it to be stolen, they would 
acquit; on this they would determine from the whole testl- 
mony in the cause. " 

The counsel, for the defendant, asked the court to charge as 
to rational doubt. 

In  reply, his Honor said " this was not a case of murder, stii; 
the jury should be satisfied, to a reasonable certainty ; the jnry 
could not balance the testimony, and say which scale prepoxi- 
derated ; the State had to prove the defendant guilty ; other- 
wise he was entitled to an acquittal." Defendant excepted. 

Verdict, (( guilty." Judgment; and appeal by the defendant. 

Attorney General, for the State. 
XcLean, and Bailey, for the defendant. 

Nnsn, C. J. We see no error in the charge complained of, 
The defendant is indicted for petit larceny. Several excep- 
tions were taken to the charge. First : The Court was asked to 
instruct the jury that twenty-three days having passed, between 
the time of the iron being missing, and the finding it in the 
possession of the defendant, the law raised no presnrnptiorl 
that the defendant had stolen it. The case stated that this was 
admitted by thc State, but it was claimed that the circumstancc 
of the finding was a fact to be considered by the jury, with the 
other circumstances. The latter part of the exception, thai 
the finding was left to the jury, by the court, as a fact, is not 
complained of; but the defendant complained that his IIonor 
said nothing about the presumption. I t  was not necessary 
The State, by its officer, admitted that the finding, after such 
a lapse of time, createdno presumption in law of the stealing 
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by the defendant. The point of law was not controverted, and 
therefore, did not require a specific charge. The second eu- 
ception is substantially embraced in the first. ,4s i t  was ad- 
mitted, that from the circumstances, no presumption %rose 
against the defendant by reason of his possession, we cannot 
perceive the propriety of his Honor being more precise than 
he was, nor can we see that more precision would have bene- 
fited the defendant. The fact was left to the consideration of 
the jury, who alone would judge of its bearing and effect 

The third exception is upon the subject of rational doubt. 
In the charge, the jury were instructed that this was not a 
capital felony, bnt that the State was bound to satisfy them 
that the defendant had himself taken the iron, or procnred i t  
to be done. In immediate response to the prayer, his Honor 
told the jury the testimony was simple and lay in a nut-shell ; 
and after calliilg the attention of the jnry, in a suinlnary man- 
ner to the evidence, concluded by saying this was not a case 
of life and death, and that the jury ought to l ~ e  satisfied, to a 
reasonable certainty, of the defendant's guilt. In the argu- 
ment some criticism was indulged in, as to the meaning ofthe 
words, " reasonable certainty. " The terms are evidently used, 
in contradistinction, to absolute certainty. If the charge of a 
Judge is to undergo grammatical criticism, he is entitled to 
any benefit to be derived from it. What is " certainty? " Mr. 
Walker says " certainty is being free from donbtV--reasonable 
certainty is the being free from reasonable doubt. The Judge 
did charge snbstantially, as asked for. I t  has been repeatedly 
decided by this court, and during this term, that a Judge is 
under no obligation to nse the language of the counsel in re- 
plying to a required charge, provided he does i t  substantiallye 
In  his charge, tlie Court instructed tlle j~lry,  that " the State 
was bound to satisfy them, that the defendant had taken the 
iron himself, or procured i t  to be done." It was objected by 
the defendant's counsel, that there was no evidence to show 
that he had procnred it to be done. Without investigating the 
evidence to see whether there was no evidence upon that 
point, it is suacient to say, that if there was none, i t  cannot 
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:x?'~ct tile deci3ion of the case. I n  petit larcenj-, there are 110 

n'derb ail< abettors ; all are principles. n-110 are conceriled in  
::P iblu~ly : \diether therefore, tlie defenclant took tlle iron 
I.imwlf. or procured another to do it for him, he n-as alike 
~ ~ i l t - - .  The charge, in the iiidictment, is tliat lie stole the 
:ran. and there can be no doubt. that proof, that he procured i: 
: U  be clone. would have sustained tlie charge. It was pdbc t l -  
.nn~~ater ia l  in 11-hich way the felony was perpetrated ; and 
:he charse in this particular, mas intended to show the jury 
;lint fact. For this reason, i t  camlot be said, justly, that the 
( h u r t  charzed tho jnry upon a hypothetical case. I t  is also 
.k l i  that the Judge violated the act of 1796-directing the 
::lanncr in  whicll a Jndge shoidd delirer his charge. The es- 
p:e&t>n that tlie case lay in a nut-shell, is as enigmarical 
:I; ttr wliom the ~ ' ic tory in tllc contest belonged, as N-RS 

:,.e 1)elphic reply to Pyrrlins n-lien seeking to know if he 
;I 3::id Ile succesafnl in his conteniplatcd Tmr with Xome ; the 
si~r-ver was " a  mighty empire will be subdued." K0 one 
, Y ) L ; : ~  tell. from the espres~io~i ,  tliat the Jndge thouglit tile 
liefmcc wa3 snccesful, or that it had failed. 

There is no error; and this opinion will be certified to the 
.,roper court. 

.,~. 
,> ! .ex  J .  L. agreed to inaiic good to the plaintiffs, certain sum., whici~ ti1c.y 

::ad paid as suretius for hi3 son, out of that part of his estate mllich 11% snili 
.;o!! wouk! 1 ~ e  rntit!cd to at his (J. L's) death: and COT-enanted, by deed; To 
::sp such claims as said sureties could prodzice ola o~ bef0r.e the detrih of J. L.. 
.ir n suit brought against the exccutor of J. L.: it 7i.a.s Ifild that it was not 
:wcesa?[v to show h i  tile sureties liad exhi'uitcd their claims to J. L. in Iiis 
'::?-ti!lAl:. 
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Cr:tliberteon v.  Long. 

Tms was an action of DICBT, tried before his IIonor, Judge 
DICK, at  the Spring Tenn, 1857, of Union Superior Court. 

The action was brought on the folloxving boild : 
.' State of Korth Carolina, Union County : 
K11ow all men by these presents, that we, John Long and 

Jacob Long, are held and firmly bonnd to David Simpson, 
aiid David Cuthbertson, in the sum of fow hundred dollars, 
to be paid to the said Siinpson and Cnthbertson, their heirs 
and administrators, alicl to tlie wliich payment, kc.  ; The condi- 
tions of tlic above obligation is ns snch, that David Simpsort 
and Daricl Cutlibertson, has paid money for John Long as se- 
curity, on sundry boncls, and sundry execntions, we, Jolll~ Long 
arid Jacob Long, are lleld and firmly bound unto D. Sin~pson 
and I). Cnthbertson, to p g  all the just claims, receipts, and 
esecntioas, that they can podnee, on, or before the deathof 
Jacob Long, to be paid out of John Long's clistrilutive siwe 
ctf his fatlier's estate." 

The claims existing between the parties, had been r e f e n c ~  
to an accountant to state the debtb, and monies secured by 
the bond, wit11 the testimony, The account was stated, and 
no exceptions filed, d-hereby i t  appea~ed that the alnount paid 
by the plaintiffs, for Zolin Long, mas $.37S,.58. 

Tliis btatement was put in -without exception from tlie tie- 
fendant. Cut it was insisted, that according to the true arid 
proper constrnction of the instrument above set forth, the 
pluinriiXs elmnld have ,iho\nl that the claims, ~wxipts ,  and ex- 
ecutions, talien into that account, and iiov insibtecl on, had bee:) 
yrocluced to Jacob Long, in his 'life-time. 

lliv IZonor declined giving that construction to the instrri- 
men:, to ~rliicll (lefwdmt excepted. 

Verdict ihr pkintirf. Ju~lgnlent. i % p ~ ~ e a l  defendnn:. 

SAFII, C. J. T l ~ e  action is brought on a eonditionaI Loria. 
The cnndition is as fo!lom : *' The conditions of the a1~or.r 



4% IiY THE SVFREME COURT. 

.)l)ligatiol~ is sucli, that David Siinpxm ant1 David Cntlibert- 
2 1 ~ 1 : :  I~iive paid mane-\- for John  f,ong, as sccnrities on several 
:)c~iid; and si?:lii:.~- excc~itioris : n-c, J o h  7m1g and Jacob 
'o~ig, arc  Ile!~i mil 51.1lliy 1 ~ 0 ~ l l d  to the sr,iJ D. Simpion anti 

'' ' ijt; or esec;i- 7 ) .  C:i!tl~l>i~t-o!:, t11 112: 211 thc jnst claim:, lCcciL 
L .  . ,.i.c!s, t ! ~ ;  t!lc~- can l):.odi;ce, o:i or lxt'ore the  death of Jacob 
I,oi~g, to lip paid out of John I,ong';j c l i s t r ib~~t i re  sllarc of hi. 
:h:hera:: estate. Signcc?] '*  Ji,l~n Long," Jacob Long," each 
ivitli :L sea! nttadled. 'I'lie ca:e srates that  the plaintiffs !lad . ,  
;)ziti. a;; s 1 - i ? ~ t i e ~ ,  i,cfbre tjie ile~itl? of J;icob Zi.~1!g? the  sum of 

$27S,>*, 
'Uic u71i.i- i l i ~ c ~ t i t ~ l ;  ~rliicli i d  presel:ted to i:s is, as to the 

;?roper col:s~rni.tic~ll i,f t h a t  portiou of' the eimtlitinn n.liicln ye- 
:ate5 to d ie  I I P J ~ ! I I C T ~ ~ I ~  of their jiist cliiirur: receipts and esc- 
.:ntiom, on u:. 11eihre the dcatli of Jacob 1,ong; the  father of 
do1111 I-o~lg, of ~ l l o l i l  the clefenclaiit, 7Tenl.v Lon;:, is the exe- 
::ito~. I:ro~n a :?art of tlle ca-e, i t  appears that tlie clefenee 
helow Trns rested on ille fact, that these eritlences of debt, 
-+ere not prodaced to Jacob Long before his death. 

Ilis 1Ionor instructed the j w j ,  tliat the plaintiffs -\rere en- 
rit!ed to recoyer from tlie defeiiclant all s ~ m s  of inoney which 
tile? had pic1  for Jolin Long, as his sureties, before the death 
df Jacob Long. I n  this construction of the obligation, we e!l- 
tirelp C ~ I ~ C I I ~ ,  There is nothing in the  i n h w n e n t ,  sllowi:lg 
that these eridencea o f p a j m e n t  were to be  proclncecl to Jz- 
~ o h  Long d~lltrillg his life. The true meaning was, that Jacob 
2.wg xTas to repa)- to the phintiffk all s n c l ~  money a; they 
slloald par  fiw liis son Jol111, i l~ i r ing 11is (Jacob's) life. I f e  was 
:lot willing to 131111 iiii~lseli'fof~l' p a p m l t a  made after his L a r ! ~ .  







C A S E S  A T  L A W ,  

BRGCED AND DETERMINED 

IN THE 

S U P R E H E  COURT OF NORTH C A R O L I N A ,  

ST MORGAXTON. 

AUGGST TERN, 1857. 

STATE v. JAM,IES MOTT. 

The Act of 1846, co~lcerning attachments for contempt, (Rev. Code, ch. 34, 
3ec. 117,) by which the Court is required to have the particulars of the 
oFcnee specified on the record, gires no right of appeal, nor to a \ni t .  of 
certiorari, in such cases. 

APPEAL from an orcler made by his IIonor, Judge ELLI~,  
at  the Fall Term, 1556, of Cald~vell Srtperior Court, commit- 
ting the defendant for a contempt. 

The order appealed from is in these worcls, viz : 
" James Matt is ordered by the Court to be imprisoned till 

nine o'clock on to-morrow morning, for a conteinpt of Court. 
by making a loud noise within the hearing of the Court, and 
to the disturbance of the same, anel offering resistance while 
under arrest, in the presence of the Cowt." 

From this older the Court allowed the defenclant to appeal. 

Attorney Genewd, for the State. 
Gaither, for the defendant. 
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State v. Nett. 

Xasrr, C. J. The defendant, for a contempt of Conrt, was 
ordered into custody and sentenced to imprisonment until 
nine oc'locl; the succeeding morning ; from this judgment he 
was permitted to appeal to this Court. The power of the 
6 :ourt, a t  common law, to punish for a contempt, is not ques- 
tioned, and i t  is also admitted, that by the law, as i t  existed 
preuionsly to the act of the General Assembly, passed at  its 
session of 1816, no right of appeal existed ; but i t  is contend- 
ed that the Act of 1846, requiring the particulars for which 
tlie party is punished, to be spread upon tlie record, author- 
:ws the ap1)eal. TVc do not so think. For good reasons, the 
~ T Y  does not autliorise an appeal in such cases. To consti- 
tute a contempt, tlle act done, must be in the presence of the 
Court, or so near thereto, as to obstruct the administration of jns- 
ticc. From the nature of the offence, it is difficult to perceive, 
Ilow anotller Judge can estimate the nature of the act. The 
evil requires prompt action to its removal. Let us suppose a 
case : A man comes into Court, and by his noisy behavior 
obstructs the business ; the Judge orders him to be fined and 
imprisoned for the contempt ; the delinquent appeals to the 
court above ; the appeal, of course, annuls the judgment; 
but the individual remains in the court-house, and still con- 
tinues his disorderly conduct ; the court again interferes by 
a judgment of fine and imprisonment; and again, the right 
of appeal is interposed ; and so on, as long as the obstinacy 
and folly of tlie trespasser continues ; to the entire suspension 
of tlle public business, and in utter contempt of the judicial 
anthority. 

The whole of this doctrine is fully examined in ex pa~ te  
~Szmmers,  5 Ire. Rep. 149, in which the Court decide that, 
tlle only way in which an error in judgment in the Judge 
below, in tlie application of the doctrine of contempt, can be 
remedied, is by a writ of habea8 corpus, and that the intruder 
is not entitled to a writ of certiorari. I n  the case of the State 
v. I;f7ood;ti.n1 5 Ire. Rep. 199, the Court decide, that from the 
nature and necessity of the case, there can be no trial & lzovo 
in another Court as to the truth of the fact. These decisions 
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were made in 1844, and we have seen the act requiring the 
t'ilcts to be spread upon tile record, %as passed in 1846. I t  
is asked, for what purpose was it required, if not to enable 
ti revising Court to correct an1  enor that might have been 
cmuruitted? The ohject mas to fwnisll evidence against a 
magiitrate, on a trial for a malfeasance in office, by an abuse 
of power, and to enable tlie person, punished, to obtain such 
redress, as, by the law, he might be entitled to ; but the act 
makes no provision for an appeal, or for obtaining a writ of 
certiorari. I t  would be doing great injustice to the members 
of the Legislature of 1846, to suppose them ignorant of the 
+,wo decisions made by this Conrt, which arc above refermi 
io. They knew. therefore, as the law stood, a person comrnit- 
:ed thr a contempt, lind no right, either to appeal, or to a 
certiorari. I t  would be strange tlien, if t l m e  decisions were 
deemed erroneous in those particulars, or that the law, as so 
declared, was unjust and oypressive on the citizens, and need- 
ed alteration in that respect, that the right of appeal, or to the 
writ of certiorari, was not given. But die law was wiselyleft 
55. the Legislature, in these particulars, as they found it. 

The only error in the Judge below was, in allowing the in- 
dividual to appeal. It is unnecessary to express an opinion 
as to the snflicieacyv of the facts, stated in the record, as 
constituting a contempt of Court, or as substantially com- 
plying with the provisions of the act of 1846. The appeal is 
dismissed. 

I'm CUKLAM. There is no error. 

Den o n  dem. of B. B. EDMONSTON v. WILLIAN SSITELTOX. 

M k r e  it was left uncertain whether a possession (relied on to defeat an elder 
title) began in February or ilfarch, which was ins~~fficient, in law, if it be- 
g m  in the latter month, but good, if in the other, Held that the party al- 
leging such possession, was bound to shorn in which month it began, or he 
could take no benefit from it. 
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i \c~rox of ~~;rr :c lms.r ,  tried before ELLI~,  Judge, at the Fall 
Term, 1856, of Jackson Snpcrior Court. 

Tlie 1)laintiff sllowed title in liimself, by the production of :t 

grant from the State, for the land in controversy, Bearing 
date 14th of Augnst, 1843. I l c  showecl the defendant in 
posse&oon at the time of the service of the declamtion. 

Tlie defendant, to show title in liimself, produced a grant 
for the same lancl, dated six days after the date of the plain- 
tiff's grant, to wit : on the 90th of August, 1543. 1Ie then 
undertook to show an ad\ erse possession, under this grant, for 
more than scrcn years ; to do so, he sliowed that he owned 
anotlier tract of land, called tlie C a t h y  tract, aclJ'oining the 
one in qnestion, which he cnltiratcd; that tlie land, sued iiir, 
was uncultivated, ancl laid in a wild region of the mountains ; 
tliat in February, or 31,1arch, 1847, defendant built a slled on 
the same, near tlie line of the Cathey tract;  that this strnc- 
ture m-as of punclleons driven upright in the ground, against, 
wl~icli other puncheons were leaned, so as to form a shed, or 
roof; that during the year lS47, the defendant frequentl,~ 
went to cultivate tlie Catliey tract, which was distant several 
iniles from llis resiclcncc, ancl that when there, he occasionally 
ccrmped or tented in this shed, arid M lien he had wollied over 
his crop, 11c returned home, and left it vaca~it ; tliat in Deeerr;- 
ber of that Fear, (1547,) sonie of liis coo1;ing implenients were 
found there ; that liunteis and others, as tlicy traversed ti,e 
niountains, were in the habit of camping under this shed, i t  
being constantly left open for all who might choose to occ I -  

py it. I t  was proved tlmt there was also a sinall enc1obn:e 
near the camp, of about twenty pannels of fencing, in wllich 
the defendant occasionally salted some cattle wliich he had 
running in the nlountains. Tllere were no other iinprovements 
of any kind on the lancl in 1847, and no uses whatever were 
~ i i ~ d e  of tlic premibes, cxcept those above stated. The plain- 
tifF's declaration issued in Februarj, 1854, ancl the question 
was whether the acts of occupation and e~ljoyment above 
stated, accompaniecl, during the time, with a claim of right. 
was suEcient to ripen this younger, and defective title, so as 
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to defeat the plaintiff's elder title. 
Tlle Cowt was of opinion that it was not, and so instructed 

the jury. To which the defendant excepted. 
Verdict for the plaintiff. Judgment ; and appeal bv tlie 

defendant. 

Bnxter, for plaintiff. 
J. 71: TT'ood'n, and Gulthc~, for defendant. 

S a s ~ r ,  C. J. The defendant makes title under the statute 
of limitations. His paper title is def'ective ; in other words, 
the plnintiff's title is tlle preferable one, ilnless he has, by 
permitting tlie defendant to remain in the adverse possession 
of' the premises, until his title lias been ripened into an incle- 
teasable one so far as the plaintiff is colicenled. Tlle time is, 
;IJ- oiir statute, seven years. The defendant took possession 
of the premises, in dispute, by erecting the shed in Februaly 
or Narch, 1847. Ia order to make out his possession for the 
tiwe required to ripen his title, it 11-as necessary for him to 
s!~ow that lie took possession in Februarj-. The case states 
that lie took possession in February or in Narch, 1847. This 
:clternative time mill not answer-the law ripens the defective 
title of the possessor only after a seven years' possession be- 
fore tlle commencement of the action, to be calcnlated from 
the tinle when he went into the ?ossession, the onus be- 
ing on him, thereby giving to the rightful owner an oppor- 
tunity to t y  the title by an action of ejectment. IIere the 
defendant needs one month to make ont his full time. The 
Court cannot depart from the law, and say that a less time, 
than that established by the act, shall suffice. If we can sag 
six years and eleven months will answer, with equal propric- 
q, we can say six years and six months will, or any less time 
will. The Legislature makes the law, onr business is to ex- 
pound it. 

PER CVRIAK There is no error. Judgment is affirmed. 
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Reid u. Largent. 
- 

Ben on dem. of WILLIAM REID v. J O E N  LARGEST. 

A purchaser at  sheriff's sale is not bound to see that the $heriff sold on the 
proper day in the week, nor can he be made to lose the benefit of his pur- 
chase by an irregularity of this kind. 

THIS was a11 action of EJEwMCYr, tried before CALDWELI,, j.; 
at  the Spring Term, 1857, of .UcDowell Superior Court. 

The lessor of the plaintiff, in making out his chain of title, 
relied on a sheriff's deed, executed by one Curtis, who had 
made sale of the land, in controversy, as dleriff, and his return 
showed that the sale was made " on Wednesday 2Sth of Jan- 
uary, 1846." I t  did not appear, from the said return, that 
the land had been offered on Xonclay and postponed from day 
to day ; nor was there any evidence offered to shorn that such 
was the fact. The defendant objected to the reception of the 
deed; but it was admitted by the Court, and thc defendant 
excepted. 

Verdict for the plaintiff. Judgment ; and appeal by the 
defendant. 

Ave~y,  for plaintiff. 
T. 3. CaZdweZZ and Baxtev, for the defendant. 

X+SLT, C. J. This case is, in the principle decided, covered 
by that of 3Iordecui v. LiJxight, 3 Dev. 428. I t  was there ad- 
judged, that i t  would be dangerous to purchasers, and ruinous 
to plaintiffs in executions, to require bidders at a d1erifi"s 
sale, to see that the oEcer has complied with all his duties in 
making the sale. I n  that case, the sale mas not opcned on 
Nonday, the sale day, but was postponed, until Tuesday, when 
i t  took place. His I I ~ n o s ,  below, instructed the jury, that 
as the sheriff's sale, did not commence on Xonday, the return 
day of the writ, his authority to sell expired with that day, 
and that a sale made by him, on Tueda-, was void. The 
Snprenle Court reversed the judgment for error. In Yope v. 
B~adley ,  3 Hawks' Rep. 16, cited and approved in JIo~~iiecu~ 
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Gunter v. Watson. 

v. Speight, the Chief Justice in delivering the opinion of the 
Court says, " that on no principle could an irregularity in the 
adjournment, annul the sale ; upon the ground, that the act was 
directory to the sheriff, and gives a penalty against him." 
.Here the sale was on Wednesday of Court, after the return 
day. 

PER CURIAM. There is no error, and Judgment is 
affirmed. 

THOMAS B. GUNTER v. MOSES WATSON. 

The rule of evidence, forbidding the counsel in a cause to ask a witness on his 
side, leading questions, may, under certain peculiar circumstances, be relax- 
ed, or altogether abandoned, at the discretion of the presiding Judge. The 
exercise of this discretion cannot, ordinarily, be appealed froni, but when its 
effect is to deprive the party of competent testimony, an' appeal is allowa- 
ble. 

One of the circumstances, authorizing such departure, is where one witness is 
called to contradict another, in which case, the interrogatory may be per- 
mitted to embrace the language proposed to be contradicted. 

THIS was an action of ASSUMPSIT, for the price of a mule, tried 
before BAILEY, J. at the Fall Term, 1856, of the Superior Court 
of Jackson County. 

The plaintiff, in order to show that he had sold the mule in 
question, to the defendant, introduced one James Carrol, vho 
swore that he heard the defendant say he had bought the mule 
from the plaintiff, and that Thomas J. Ogle was present. 

The defendant, to contradict m-itness, Carrol, produced the 
deposition of Thomas 3. Ogle, who resided in the State of 
Tennessee, in which the witness states that he heard the con- 
tract between the parties, and that the defendant hired the 
mule of the plaintiff. The defendant, after several other inter- 
rogatories, asks the following question: " Did you hear me 
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tell James Carrol that I had bought the mule 'l" To which 
the witness answered that " he did not." 

The plaintiE's connsel objected to the answer as being in 
reply to a leading qnestion. 

The Co~wt excluded the answer, and the defendant es- 
cepted. 

Verdict for the plaintiff. Jndgment ; and appeal by the de- 
fendant. 

Gaither and Jos. 2'. Jwda'nn, for the plaintiff. 
B a x t e ~ ,  for the defendant. . 

B~TKE, J. Among the rules which hare been adopted by 
the courts, for the reg~zlation of j ~ r y  trials, none are of more 
importance than those which relate to the examination of 
witnesses. 

Tlie object of tllcse rules is to perinit all the testimony? 
~naterial and pertinent to the issne, to be fairly a d  fully 
brought out, and at the same time to prevent i t  from being 
perverted, misrepresented, or falsely colored. One of the 
most coimnon of the preventire rules is that which prohibits 
the col~nsel of a party fi-0111 putting leading qnestiorls to his 
ow11 witness. A leading question is one ~ h i c h  suggests to 
the witness t l ~ e  answer which the party desires ; or, which is 
so put as to embody a material fact, and to admit of an an- 
sver  by R single negative, or affirmative ; though neither the 
one, nor the other, is directly suggested. Such questions are 

because tlle witness is supposed to be, and often 
is, favorable to the party ~17110 calls h in~ .  2 Phil. on Er. 401. 
Tynder certain peenliar circ~nnstances, the rnle may be relas- 
ed, or altogether abandoned, at tlle discretion of the presid- 
ing Judge ; a i d  from the exercise of his discretion tl~ere is, 
ordinarily, no right of appeal. But there are cases in ~vliicli: 
tf the party be cleprivecl of the benefit of material testimony 
:o which he is entitled, he may complain of i t  as enor, and 
har-e it reversed upon appeal. Such, Re think, is the case 
:low before us. The testin~onp was contained in a deposition 
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-was pertinent to the issue, and was very important to the 
party who offered it. When the qnestion was objected to, on 
the trial, he could not get the benefit of an answer by vary- 
ing i t  in such a way as to divest i t  of its objectionable charac- 
ter. The adverse decision of the Judge, therefore, depri7-ed 
him of the benefit of the witness's answer. If that decision 
were not in accordance with the establislied practice, he has 
~nanifestly been prejudiced by it, and ought to have redress. 
I t  becomes then necessary for us, to exanline whether there 
is any settled rnle of practice in stlch cases, and if so, how i t  
affects the present case. 

The general rnle is admitted, and has already been stated, 
to wit, that the co~~nse l  of a party c a n ~ o t  pat leading ques- 
tions to his own witnesses. I t  has also bsen stated that, nn- 
der certain circnmstances, the rule may be departed from. 
The departure from the rule, as well as the rule itself, is in- 
tended to secure a full and fair examination of the witnesses, 
so as to extract from them all the testimony which the; are 
capable of giving, free froin bias, partiality, and false color- 
ing. One of the circumstances, under which a departure from 
the general rule is allowable, is, when it becomes important 
to contradict a witness who has been examined by the oppo- 
site party. This may be illustrated by the case of Cowteem 
v. lidZs.e, Camp. K. P. Rep. 43, in which one of the witness- 
es of the plaintiff, having been cross-examined as to the con- 
tents of a letter received by liim from the plaintiff, (the let- 
ter having been lost,) aild having mentioned in liis cross- 
examination some particular expressioils as part of the con- 
tents, witnesses were called on the part of the defendant, to 
speak of the contents of the same letter, and Lord ELLEEBO- 
~ ~ U C T I I  allowed the defendant's counsel to ask one of the wit- 
nesses, wllo had first stated all he recollected of the letter, 
whether it contained the l)articular words and expressions as 
represented by the ylainti-fi's witness. Mr. Phillilm, in com- 
menting upon this case, says that "here, the object of cross- 
examining, was to ascertah a material fact in the case, by 
means of the plaintiff's letter ; and as the plaintiff's witness 

14 
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had stated what he conceived to be the language of the letter, 
and the defendant's witness, on the other side, had given his 
account of its contents, i t  then became perfectly reasonable to 
allow the question, whether the letter contained particular 
exprcssions, as represented by the witnesses on the other side, 
or any to that eEect." Lord ELLENBOROUGH, holding that 
c c  after exhausting the witness' memory, (not however, by 
leading questions, but by examining him i11 the regular man- 
ner,) the witness might then be asked whether it contained a 
particular passage, recited to him, which had been sworn to 
on the other side, for otherwise i t  would be impossible ever to 
come to a direct contradiction." See 2 Phil. on Ev. 406. 

Let us see how the rule, thus laid down, will apply to the 
present case: The n~a in  qnestion, in issue between the parties 
was, ~ h e t h e r  the defendant had bought, or only hired the 
mule, for the value of which the suit was brought; Jkmes 
Currol, a witness for the plaintiff, had sworn that he had 
heard the defendant acknowledge, in the presence of one Thos. 
J. Ogle, that he had bought the mule of the plaintiff. The 
defendant then introduced the deposition of the said Thomas 
J. Ogle, who, to a question properly put, testified that he heard 
the contract between the parties, and that the defendant hired 
the mule of the plaintiff. The defendant after several other 
interrogatories, put one in the following form : " Did you hear 
me tell James Carrol that I had bought the rnnle ? " The in- 
terrogatory was objected to by the plaintiff's counsel, and 
the Court refused to permit the answer to it to be read to the 
jnry. I t  seems to us that the question, thus put, was, under the 
circumstances, a proper one, and that the answer to i t  ought 
to have been received. W e  cannot distingnish i t  from that 
which was decided to be proper by Lord ELLENBOROUGIX, and 
for which he gave so conclusive a reason-" that otherwise it 
would be impossible ever to come to a direct contradiction. " 
For the error in rejecting this testimony, the judgment must 
be reversed, and a venire cle novo awarded. 

PER CURIAM. Judgment reversed. 
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Chasteen v. Phillips. 

Den 012 the demise of ELIJAH CHASTEEN v. WILLIAM PEIILLIPB 

A. purchaser at a sheriff's sale under s veditioni mponas, is not bonnd to show 
any thing in rclation to tlte disposition of property, which had been levied 
on under the previous execution. 

A levy, enclorsed on a justice's execution, as being made " on three tracts of 
land, containing three hundred acres, on Caney Fork," is not sufficiently 
definite to coinply with the rquisitcs of the Act of iissenlbly. 

Facts, merely collateral to the description coutained in a levy endorsed on 
a justice's execution, cannot be acldnced to extend, or help out, an insufri- 
cieut descriptioll of the land levied on. 

 TIO OX of ETECTXE,~'T, tried before MAXLIT, J., a t  the Fall 
Term, 1855, of Macon Superior Court. 

The lessor of the plaintiff claimed title throngh a person By 
the name of Leonard IIigdon, and showed a regular conrey- 
ance from him. 

The defendant claimed the same land by virtue of a sheriff's 
sale, under a ve~~d l t io i~ i  exljonns, fo~mded on certain levies, 
made by a constable under jnstices' judgments and executions. 
A judgment had been rendered against Leonard Higdon and 
%Tilliani Illigdon, by a justice of the peace, upon which an 
execution issued, on wllich was entered the following levy, 
~ i z  : '' Levied this esecution on twenty head of hogs, and ten 
head of sheep, and a11 of L. IIigilon7s standing crop of corn, 
wheat, and rye, and three tmcts of land, containing three hun- 
dred and sixty acres, on Caney Fork. " A venditioni issued 
from the County Court, for the sale " of three hundred and 
sixty acres of land, in three tracts, lyingon Caney Fork, taken 
as the property of Leonard Iligdon and Willianl IIigdon." 
The land in questim, was sold by the sheriff to one Allison, 
who conveyed the smile to the defendant. The defendant 
proved that the personal property ,levied on, was sold prior to 
the order of conrt for the writ of venditioni exponas ; but how 
the money was applied, did not appear. This evidence was 
objected to, but received by the Court, to wllicll plaintiff ex- 
cepted. 
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In  aid, and in explanation of the above description of the 
land, witnesses were introduced, who stated that one of the 
tracts, levied on, was well known in the neighborhood as the 
property of Leonard Higdon, and was his residence ; that it 
was on the waters of Caney Fork, and that said Higdon had 
no other land in the county ; that there was no person's land 
adjoining it, except a large grant to a speculating company, 
nnknown to the witnesses; and that the land would be as 
well known by the description in the levy, as by any other, 
and as well known as if described according to the reqnisitions 
of the statute. The same witnesses proved that Caney Fork 
was a creek some fifteen miles long ; that there were two per- 
sons settled near the land in question, but not on adjoining 
tracts, and that a smaller creek, a tribntary of Caney Fork, 
ran through the land. 

The plaintiff contended that the evidence offered to shorn 
that the land was as well known by the description adopted, 
as i t  would be by that required by the statute, was insufficient 
in law to establish the point, and he objected to i t  also, as be- 
ing the opinion of witnesses, not supported by facts. 

The plaintiff, also contended, that the orders of sale, by the 
County Court, were not valid, because it did not appear, by 
the return of the oEcer, what had been done with the person- 
ality levied on. 

The Court left the point of the snfficiency of the proofs to 
identify the land to the jury, as a question of fact, in connex- 
ion with the levy above set out. H e  read this description to 
the jury, and then informed them what the statute required, 
and directed them to inquire whether this description " is as 
certain (i. e. locates the land as definitely) as that required by 
the statute would be." 

IIis Honor, charged that the objection to the validity of the 
venditioni exponas, was not sustainable. Plaintiff excepted 
to the charge. 

Verdict for the defendant. Judgment; and appeal by the 
plaintiff. 
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Barter ,  for the plaintiff. 
N. SIT SVooc@fi,z, and gait he^, for defendant. 

P E ~ ~ x ,  J. The levy, (supposing it  to Ire snflicientj, ancl 
r.eturn of the csecutions, gave the County Court jnriscliction, 
so as to iilalie applicable, the rule, 0 1 1 7 n i a 2 ) i * c ~ ~ l 7 i z z 1 7 ~ t t ~ ~  ?>l te  esw 
i~etc~, in favor of a third person, who is n purcllaser u ider  t!le 
4lcrifl-"s sale. The wizd ; t j on i  L X ~ Z U . C ,  gave the s!ieriffpowcr 
to sell. If the sale, made m~cler it, could be treated as a nnlli- 
t j ,  by rcnsoir of a snppo.ecl irregnlarity irr not scttiilg out, 
either upon the record of the County Court, or jiz the rcncli- 
t bn i  esponns, wlmt disposition had been made of the l m x a a l  
l ) r o p ' t y  levied on, all pr~tdent persons would l ~ e  detcrrccl 
froln biclJitig fur lalid a t  4clitr"s sale. i l c cc r rd i~~e l~ ,  it is es- 
::~bli~lled, by several decibions uftllis Conrt, to Le againit 1)ublic 
l)olicy to require persons, who arc not parties to the proceed- 
iligs, to see, at their peril, that all the prelimiirarp procecclinge 
Lare h e n  takan, a:\d dnly set out ; snch as notice to the clelrt- 
11r-nclvertisel11~11t l ~ y  t!re sheriE-a regular postj)ol~enieut 
of the sale, ~ r l ~ e r e  it  is made 011 ally clay of tlie retnrn term 
other tllnn Xoi:d,l~ --that the clel~tor Iiad no good3 and chat- 
t c ! ~ ,  or that t11e goods :uid cllattcls, levied on, I d  been other- 
:&e c!t11~ d i , p e d  of. pj7;)n~8 V. A L I S ~ ~ I L ,  1 0  Ire. Itep. 0 ;  Zci17 v. 
L I I I ' ~ L ' , ~ ~ ~  :111tc, '4.74. 

I n  regard to tlle snfficicucy of the description of tllc Inad, 
qet out in the !cvy, -\re do ~ o t  concur in  the r-iew, taken by 
Iris IIonor. The stntnte reqnires t l ~ s t  the levy dionltl specify 
the Ini~d, " w l ~ r e  situate-crn whnt water conlee, ancl wllc?,e 
lalid adjo;~is." I i u ~ y y i l ~ s  v. Z~C/L?C~I~, 4 Dev. and Bat. Rep. 
414 ; Siiciili I-. Lo74 2 Ire. Rep. 457, and other cases, decide 
that the precise inoclc of description, used in the statute, need 
not be pursued, bnt tlnat any other mode of description d l  
answer, provided the land is as clearly icZeelztz3ed by i t ,  as it 
n -~u ld  be if the description required by the statute, had beeu 
given ; for instance, the debtor's ho~neplctca, or Zy7m pluce. 
This departure is permitted, on the ground, that the object of 
the statute, requiring a description, being to inform the 
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sl~erifl  wlint land hc was to sell, anit to enable bidders, nnct 
other l m w m ,  to know what land was offcred fur sale, may be 
ah well cfl'ecteil by other modes of desc~iption, as tlint inclicat- 
ed in tlre stntntc ; ancl, conscqnently, another mode of descrip- 
tion will sui?ice, proviilcd the laad is tllereby as well iclen- 
tiiied. 

Tlic description, made in  tlic levy ill this case is, " tliree 
tracts of land, tnlic11 zis the property of 1,conm.d and 7Villiallz 
Iligclon, on Caney Fork, contniiling tliree Ilundrer'l and sisty 
acre>." This clewription is as wgnc  :and inclehite ascould vcl: 
Le ; i t  describes no specific land-docs not even say wlietl~cr t l~c 
three tracts are in detaclml parcelz, or adjoin eacll other-or 
liow m-ticli e:lcli contnim. Several witnciscs swc:w, t l~n t  one (1% 

t!~e t r x tb  was well laio~vn in llle ~lciglibolhood, as tlie property 
of Leonard IIigtlori -was his ~ra l r7c i t c r ,  and that Iic cr~vncd no  
ot11er lalid in tlic county; and they conclntlc, "tlmt t l ~  lancl wonld 
l)e well 1;iion.n by the description in the levies, as by  any 
otl~er,  ancl as well Iinomt as if described accordi-ttg to tllc 
requisitions of the statute." This conclusion conlcl not bc 
es:alli4iecl b;y the oath of fifty witnesses ; for the simple rea- 
s ~ n ,  tlmt it  is impossible for i t  to be trnc, 

r 7 l l ie witnesses, and liis IIonor, in the C o u ~ t  b c l o ~ ,  fell into 
encsr by not clistinguislling between that which is c ~ j / c ~ t  (ftiic 
cJf.<c,sl;.?tion, ancl illat which is merely c ~ i t k q t c c  clf  a c u l l d : ~ ~ i  
f C , c , t ,  If the description lmcl cotltaillecl h s e  aciclitioiml wortl-, 

one of the said tracts, being the residence of Leon:trd IIig- 
cI~P:~,  and the other two tracts, adjoining the same," tlieli the 
fhets, stated by t l ~ ~  witnesseb, T Y O U I ~  hare e~tnblisl~ed t l ~ c  
trntll of the conclnsion ; but without this acltlition to the dc- 
b~ripti011, tlic fact, that Lcc)nnrcl Iligdon 1.cic1ed on o12e of 
tlie tracts, was simply collateid, and the insufficiency sf the 
description conlcl lie in nowise aided by it. IIow coultl 
tliat fact enable the sheriff to tell what land lie was to se:I, 
or enable bidders, or other persons, to linow wlmt Iancl he was 
selling? Tliey llad to be governed by the dexription set out 
in the levy, and that, as we hare  seen, was too vague and in- 
definite to identify any land. 
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If, although the description in a levy is not sufficient, a sale 
under it can be made good by proof of facts which are not set 
out as part of the description, the effect will be to defeat tlie 
operation and purposes of the statute, m d  allow land to be sold 
without the safe-guards wliich the Legislature has provided 
against fraud and surprise. Fhilipse v. Iliyclon, 13usb. Rep, 
380. 

The Court erred in leaving "the point, as to the sufficiency 
of tlie proofs to identify the land, to the jury as a question of 
fact," and the plaintiff was entitled to the instruction asked 
for, "that the evidence was, in law, insufficient to establish 
that point," because there was no part of the description to 
which tlie evidence was applicable. In  directing the jury to 
inquire "whether this descriptiol~ is as certain, (i. e. locates 
tile land as definitely, as that required by tlie statute,") his 
Ilonor, evidently, confonnds the descriytion, i n  the levy, with 
the 21700f offered in regard to matter, to which no part of the 
descriptio:~ referred. T e u i ~ e  c.e novo. 

PEE CIJRIAM. Judgment rerersecl. 

STATE v. SAXEEL B00X. 

I n  all inilictiiient for cheating by fdsc tokens, in olrtaining an article of pro- 
p s ~  ty fio111 a pelsoil by lilcans of a counte~feit piece of coin, to wit, a coun- 
telielt quai ter of a clolldr, ~t is not matella1 to aver to wlmt cunency the 
c o q  intcnded to be comitclfcltcd, beloagcd. 

Nor is it necessary to a w r  that the spulious coin used, was made lilic tlle 
one alleged to be imitatccl, the worcl " counterfeitv bcing a sufficient alle- 
gation of that fact. 

Where the inclictrliciit charged that the article was obtained by ineans of a 
fd!sc coin, it was not necessary to aver, that this was done Ly passing it. 

Sor ,  111 such an indictment, is it necessary to allege tlic value of the t11:ng 
oi)t~inecl, or to aver that it was of any value, if it bc a thing recogniscd as 
2 ~ 3 p e r t y .  



State v. Goon. 

Nor is it necessary to aver that the tllirlg obtained, mas tlie propel ty  of the 
person from mlioln it was alleged to have been obtaincd. 

If the last objection had bccrl otheix-ise good, ~t wo~ilclliave been obviated by 
the statute; I h .  Code, ch. 35, scc. 14. 

TIIIS was I N D I C T ~ W T  for CTIEATING by false tokens, tried 
before GALDWELL, Judge, at  the Spring Term, 1857, of Yarlcy 
Superior Collrt. 

The indictment was as follom~s : 
" The jurors for the State, upon their oath, present, that 

Samuel Uoon, late of tlle county of Tancy, being an evil clis- 
posed person, and wicbedly designing, am1 intending to cheat 
one Mary Wilhite, on the 18th clay of October, in the year 
1856, with force arlcl arms, at, and in tlie said county 
li-nomingly and designeclly, by mcans of a certnin false token, 
to wit, by means of'a quarter of a dollar, .vvl~ich the said Samuel 
well knew to be counterfeit, did, tlieil and tl~ere, obtain from 
the said Nary Wilhite, one piece of gingerbread, with intent 
to cheat and defraud the said Mary TVilliite, against tlic forin 
of the statute, in snch case made and proviclecl, and againht 
tlie peace and dignity of tlie State. 

" And the jurors aforesaid, upon their o:~th aforesaid, do 
fi~rther present thnt the said Sam~lel lk)on, on the day nild year 
aforesaid, n-it11 force and arm$, at, and iii the connty aforesnicl, 
felonionsly, linowingly, aiid desigllcdly ditl obtain from the 
said Mary TVilllite, by means of a fdse token, to wit, 11y 
meairs of a comiterfeit quarter of a dollar, wllicll the said 
Samuel Coon well knew to be counterfeit, one piece of gin- 
gerbread, mith intent to cheat and defraud tlie said N a r ~  
TVilliite, against the form of the statute in snch case made 
and provided, and against the peace and dignity of the State. 

"And the jurors aforesaid do saj-, that the said Samuel 
Boon, in manlier and form aforesaid, was guilty of fraud and 
deceit, against the form of the statnte in such case made and 
provided, and against the peace and dignity of the State." 

The defendant was convicted, and moved in arrest of judg- 
ment for defects in the bill of indictment, which motion, 
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was overruled by his Honor, and judgment pronounced, from 
which the defendnut appealed. The points discussed in this 
Court, are stated in the opinion of the Court. 

Attormy GcneraZ, for the State. 

1 E d n q ,  and Avery, for the defendant. 

P ~ ~ r z s o s ,  J. The verbiage, useless averment, and vain 
repetitions used in inany of the forms of indictments, have 
become tlie subject of'just remark, as tending to produce pro- 
lixity and confusion, instead of certainty, These excrescenses 
have crecped in, because most draftsmen, under cover of the 
maxim, utile per  inutile n o n  vii?iattcr, ont of abundant cau- 
tion, will use a word, make an averment, or a repetition, with- 
ont stopping to decide upon its materiality, under tlie icleii 
that, if it does no good, i t  mill do no harm. 

The solicitor, who drew the indictment, in State v. fish, 
4 Ire. Rep. 219, from which the present indictment was taken, 
seeins to have inade an experiment, to see how inany of the 
averments, in the usnal form of an indictment for " cheating 
by false tokens" could be dispensed with. Tlie question is, 

I 
whether 11e has left enongh, or lias trin~ined too close. 

Fish's case went off'npon another point, and i t  clid not l ~ e -  
come necessary to pass upon the snfficiency of tlie indict- 
ment ; consequently it has no bearing, as an authority, on the 
present qnestion, except to the extent of showing that the 
departure from the usual form, was not so clearly liable to 
objection as to induce the Court to remark upon it, to pre- 
vent its being fbllometl as a precedent. 

Several objections are now inade to it : 
1st. There is no averment as to the sort of a qnarter of a 

dollar that tlie false token was made to counterfeit-whether 
metal or paper-Spanish milled, or Nesican-or a twenty- 

I 
five cent piece of United States coin. 

The averment is unnecessary. I t  was not material to ascer- 
tain the sort of money which the false token was macle to 

I counterfeit-the def'endant's guilt in nowise depending on it, 
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and the general averment, that i t  was a counterfeit quarter of 
a dollar, made the charge with snfficient certainty, to apprise 
the defendant of the specific act, for which he was then in- 
dicted, and to enable him, should lie be so nnfortunate as to 
fail in liis defense, to plead his coiiviction in bar of a second 
prosecution. I n  3 Gos. and Pnl. 145, a case is cited by one 
of the Juclges, in mllich a man was indioted for stealing cc 5Z. 
note, withont adcling any f~~rtlrthcr description, and the indict- 
ment was consiclered sufficient, notwithstanding the generali- 
ty of the description. In State v. Xout, 3 IIawBslRep. 618, 
an inclictnient for stealing orLe twenty doZ1a.l. bank ~lote on the 
S'tutp bunk of ATOIV!JL C'CItvZina, was held sufficient, notwith- 
stancling the clescriptioil was general, and was erroneous in 
one particnlar, i. e., tlie name of the bank. Tlie Court say, 
'' A note on tlle State ba lk  is as intelligible, as a note issned 
by the bank, and wodd be understood, in common acceptation, 
in tlie same sense; for i t  is a familiar niocle of speech to say CL 

vlote on cc mur,  and is unclerstoocl as a note draw11 by a man." 
So, a quarter of a dollar is a familiar mode of speech, and is 
undelstoocl, in coiiziiion acceptation, to mean a coin of a cer- 
tain value ; whether i t  be a quarter of a Spanish mill, or of a 
Nesican dollar, or a tventy-five cent piece of United States' 
coin, ~t-e  have seen, is not material. 

2ncl. There is no averiinent that tllc false tol;en was nmde 
like a qnarter of a dollar, or liacl so much the appea~allce of 
one, as was calcnlated to deceive an ordinary person. 

I t  is ayewed to be a wzln  tctfeit quarter of a clullar. Tlie word 
comlterfeit" ea ci t e i '~ ,~ i~ i i ,  means a tliing made to linre the 

reseniblance of some other thing. Wlietlier the re.seniblancc 
be close or not, clepencls npon the skill of the maker ; but it  
cannot, wit11 propriety, be callecl a counterfeit, unless i t  have 
SO ~nucll  lilieness of the originid as is calcnlated to deceive. 
All the verbiage used to express tlie many shades of the eanle 
idea, cannot, on paper, nialie i t  clearer than the aven~ient  
that it was a cozmtetfeit. If, upon tlle trial, tlie false tolien 
produced in evidence, clicl not look like a quarter of a clollar, 
or mas not so much like it, as to show that i t  was made v i th  
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an intcnt that it shodd be like it, or if the attempt to make 
a co~znterfeit, llacl been so unsucessful, that the thing "was 
not calculated to impose upon the credulity of ordinary men," 
(l%tnte v. S'i~nysm, 3 IIawks' 620 ; Stcite v. P a t i l l o ,  4 IIawl~s' 
348,) for illstance, if it was a brass, or pewter button, or round 
piece of' metal, ~ ~ i t l ~ o n t  any of the devices impressed on coin, 
i t  mas the duty of the Judge to instrnct the jnry, that the va- 
~.iance between the allegation and the proof was fatal, and 
that the thing produced did not support the averment that it 
was a counterfeit yliartcr of a dollar. 

3rd. There is no averment tliat the counterfeit quarter of a 
dollar was passed, or delivered by the clefenclant, to 3lary 
Williite, so as to show I~ota he obtained the gingerbread by 
means thcrcof. 

The averment, that he obtained the gingerbread by means 
of this false tolien, necessarily imports that he passed, or de- 
livered it to her, because, that is the only mode in which lie 
could have obtained it by means of the counterfeit qnarter of 
a dollar, and such is tlie ordinary acceptation in which the 
words are nnclerstood. I t  is trifling to say that, he might 
have obtained the gingerbread by telling her lie had so valu- 
able an article, or by showing it to her, or by jingling it, so 
as to let her hear the sound thereof. This objection, besides, 
is fully met by the fact, that the averment is in the precise 
words of the statute. 

4th. Therc is no averment of the value of this particular 
piece of gingerbread, or that i t  was of any value. 

I n  an indictment for larceny, it is necessary to aver the ralne 
of tlie article stolen, i n  order to distinguish between grand, and 
petit larceny; so tlie value of the instr~unent, by which a homi- 
cide is committed, is averred, because it is forfeited as a deodand; 
but no reason can be suggested why tlie value of tbis piece of 
gingerbread should be averred. Tt makes no more difference 
wl~etller i t  was worth five cents, or fire clollare, than i t  does 
wl~ether i t  was a large, or a small piece ; nor was it necessary 
to aver that it was of any valne, for i t  was an article of pro- 
p e r t ~ ,  and every thing which the law recognizes as property, 
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is presuined to be of s o n ~ e  valne. Doclson v. JIctrcA, 4 Dev. 
and Bat. Rep. 146. This is assumed in the statute, under 
vllich the indictment is drawn: " any money, property, or 
othel? thing, of value." 

5th. There is no averment, tliat the gingerbread was the 
property of Mary Tlrilhite. 

The indictinelit avers that the clefenclant obtained the pin- 
gerbread from her, with an intent to cheat aiicl defraud her. 
She could not be defrauded, nor could this avcrnzent be prov- 
en, nilless the gingerbread was her property. For this reason. 
we consider the objectiou met by tlie a ~ e r m e n t .  I11 an indict- 
nlent for larceny, i t  is necessary to aver tlie ow~iel&ip of the 
article stolen, for if the charge n-es " n piece of gii~gerhreacl, 
then and there being fonnd, f'eloniously did steal, kc., m-itl~out 
averring to whom i t  belonged, tlle party lniglit be again in- 
dicted for stealiiig a piece of gingerbread, and tl1el.e wonld b e  
no meails of deciding whether i t  was tlie same piece of gin- 
gerbread or not, becanse there is nothing to identify it. Bnt 
in  an  ii~dictinent for obtailiing, by a f d s e  tol;en, the averment 
of an  iutent to cheat, ancl clefraucl, a particnlar individual out 
of the piece of gingerbread, does iclciitiij. it, and secnrcs the 
same certainty as the averment in an indictment for larceny 
tliat the  article is tile property of a particular indiriclnal, 
and affords ail equal protection against anotlier indictrnent. 

r 7  l h e  co~iilsel, for the clefendant, relies upon X J ~ ~ O I L ' s  case in 
in  8th Carririgtou and P n ~ n e ,  106. The case was npon 7 atltl 
S, Geo. 4 cli. 29, a:lcl is ret'ewed to in Itoseoe's Crinl. Xv. 12s. 
The reports of Can.ington ancl Ynyne, are iiot witliin o i ~ r  reach, 
except so inucl~ as is contained iu the Eng. Coln. L. Rep. C n -  
fortunately, Korton's case is not rcportecl at  large ; o d y  the 
liead note is given, 31 E. C. L. E. 350. "An indictnlellt, 
under 7 and 8 Geo. 4, ell. 3, for obtainir~g inoiiey uniler f'alse 
pretences, is iiot good, unless, in addition to the false pretence, 
i t  coutain the requisites of a coul~t fo l*  lai~cc~ly, and if i t  do not 
allege the money obtained to be the property of any person, 
i t  will not be sufficient, inasmuch as i t  could riot in that state 
be pleaded as a bar to n szrbsepuent ir l ldict71~1~t f o r  Zarcmy, 
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which it is ~nacle by the proviso in the 53 section." The sta- 
tute, besicles the proviso, that if, upon the trial, i t  shall be 
proved, that the defendant obtained the property, in such a 
manner as to amonilt in law to a larceny, lie shall not, by rea- 
son thereof, be entitlcd to an acqnittal of such misderneanor, 
contains a further proviso, that " no person, tried for such 
misderneannr, shall be liable to be afterrvarcls prosecnted for 
larceny, upon the same facts." Tlie clecision in Norton's case, 
i t  seems, was put upon this latter proviso, which is not con- 
tained in our statnte, altliouyh the first is. Consecpently, 
that case is not i11 point. Bnt we regret i t  is not in our power 
to examine it. For the proposition in the head note, that in- 
asnincli as the proviso n~akes the proceeding for a misdemeanor, 
a bar to a subsequent indictment for larceny, thert.fom, the 
indictment for tlie misdemeanor, must contain all the requisites 
of a count for larceny, is clearly a  on sepitz~7~. 

After a f ~ d l  collsicleration of the qnestion, we have, for the 
reasons above stated, arrived at  the conclusion that the aver- 
ment of an intent to cheat, and defraud a particular individ- 
ual, supersedes rhe necessity of a direct averment, that the 
article is the property of that individual, and that an indict- 
ment, under our statute, is distinguishable in this respect, very 
clearly, frorn an indictment for larceny. 

A t  all events, we are satisfied that this defect, if i t  be one, 
comes within the provision of the statute, ch. 35, see. 14, Rev. 
Code, "KO indictment shall be quashed, or the judgment, 
thereon stayed, by reason of any inforinality cr refinement, if 
in  the bill, sufficient matter appears to enable the Court to 
proceed to judgment." 

There is no error in overruling the motion to arrest. 

PER Cunrax Judgment aflirmed. 
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HARRISON M. WAUGH v. JOSEPH BRITTAIN. 

.L Due return" of process, means a proper return, made i11 proper time. V h a t  
is a proper return, in form and substance, is a question of law, to be decided 
by the Court; but whether it was made in proper tilhc, is a question of fact, 
to be decided by a jury. 

TIIIS was a ~ C I R E  FACIAS, to malie absolute a judg~lzent nisi; 
heard before his Honor, Judge DICK, at the Fall Term, 1S56, 
of Surry Snperior Court. 

The defendant, as sheriff of Burke County, was amersed at 
Spring Tenn, 1856, of Surry Supcrior Court, in the sum of 
one hundred dollars, nisi, for failing to make due return of an 
execution, which had issued from that Court, in favor of the 
plaintiff, against one Gaither. The execution was produced, 
and on it was endorsed, " Came to hand 25tli Oct., 1885." 
" No goods, nor chattels, lands, nor tenements, found in Burke 
County, to satisfy this fi. fa." Signed by the defendant as 
sheriff. The clerk of Surry Superior Court was examined, ant1 
swore that the execution, above mentioned, was not returned 
during the meek of the Court, to which it was returnable, but 
on a day thereafter, to wit, on the 7th of Narch, 1856. The de- 
fendant's counsel contended that there being a proper and 
sufficient return on the writ, as the allegation in the sci. fa. 
mas the failure to make a due return, the defendant ~ v a s  en- 
titled to the judgment of the Court. But his IIorior being of 
opinion with the plaintiff upon the law and facts of the case, 
gave judgment according to the sci. fa., from which the de- 
fendant appealed. 

Bitchell, for the plaintiff. 
Boyden, for the defendant. 

BATTLE, J. W e  concur with his IIonor in the opinion, " due 
return" of process, means a proper return, made in proper 
time ; and such, we believe, has always been the construction 
put upon those words, as used in the act of 1777, (see Rev. 
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Code, ch. 105, see. 17.) Whether, in any particular case, a 
due return has been niade, may involve questions, both of law 
and fact. Whether the retnrn is a proper one in form and 
substance, is a qaestion of law, to be decided by the Court, 
but wliether i t  mas niade in proper time, is a question of fact, 
to be decided by the jury. I t  is true, that in the case of Area 
v. J l ~ i l ~ i r ~ ,  3 Jones' Eep. 243, it was held, that the Supreme 
Co~urt, from which a scim fkcius had issued against a default- 
ing sherifl, and to ~rh ich  the return ought to have been niade, 
muet, itself, decide the facts involved in the issue made by the 
defendant's plea; bnt the decision was put expressly upon the 
ground of necessity, because the Conrt had no power confer- 
red npon it, to have a jury summoned and iinpanneled. The 
jnry is, by the principles of the cornnlon law, which we have 
adopted, the appropriate tribnnal for the trial of disputed facts, 
and the Conrt ought never to assnine that jurisdiction, unless 
i t  is expressly, or by a necessary implication conferred upon 
i t  by the Legislature. 

Our opinion, then, is that his IIonor erred in  undertaking 
to decide a question of fact, whether the process was returned 
in proper time. Upon that fact, the jury will decide accord- 
iug to the evidence submitted to them. In  i t  may be involv- 
ed the consideration of the question, not only whether the 
process was actually returned to the clerk's office within the 
time prescribed by law, but whether the sheriff had used all 
due diligence in carrying it, or sending i t  by mail, or other- 
vise, and was prevented from filing it, or having it filed in 
the ofiice, by such an accident, or necessity, as would excuse 
him. 

The judgment most be reversed, and this opinion will be 
certified to the Court below, in order that that the cause may 
be there disposed of according to law. 

PEE CURUX. Jndginent reversed. 
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MIRANDA STEPHENSON v. JAMES F. STEPHENSON. 

In  the appointment of an aclministrator, a person who cannot write, nor read 
writin$, ant1 has no espnl.ieace in keeping accounts, or in settling estates, 
is i ~ z c o i ~ p e t s n t ,  77-ithin the illcaning of the statute, (Rev. Code, ch. 4G, sec. 3.) 

X71m-e a Judge is vested with a discretionary paver in making an appoint- 
meat, but rcf~ises to exercise such discretion,. and appoints one whom he 
erroneously supposes he is bound, in law, to appoint, _Flelrl that an appeal 
would lie to  this Court and the decision should be reversed, alicl the cause 
remanded, that he miglit proceed to exercise a sounddiscretion in making the 
apl~ointn~ent. 

API~C~IT, from an order, made by his IIonor, Jnclge DICK, 
directing the appointnzent of an administrator. From Alex- 
ander conntr. 

The plaintiff was the widow of the intestate, William Ste- 
phenson, and as such, made an application to the County 
Court of Alexander, at the first term after herhasband's death, 
for administration upon his estate. Her appointment was op- 
posed, n p o ~  the ground of incompetency, and the defendant, 
who was the appointee of the next of kin, (though not him- 
self related to the intestate) was appointed. 

The plaintiff appealed to the Superior Court, and i t  was 
made to appear to his Ilonor, that the plaintiff coald not 
write, nor read writing, and had no experience in this kind 
of business, but that she was a woman of ordinary capacity, 
and a hale and hearty person. 

The Conrt being of opinion that the word incompetent, 
lnentioncd in the statute, (Eev. Code, ch. 46, see. 3.) '' applied 
to tlle nlind, and had regard to mental incompetency, and 
as the widow was a woman of ordinary capacity, and a hale 
and hearty woman, but had no experience in this business," 
he reversed the judgment of the County Court appointing the 
defenclant, and directed a procedendo to issue to the said court, 
coinnmnding them to give the appointment to the plaintie, 
upon her entering into bond, with the sureties required by 
law. From which jndgment the defendant appealed to this 
Court. 
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PF wios, J. W e  do nut concur TI-it11 liis ITonor as to the 
sneaning of the ~ o r d ,  inco~npeteiit, as used ill, tlie btatute. 
JYflen two p e ~ s o ~ ~ s ,  wllo claim n ~.iglit to niiniinistc~*~ are in 
cqwl degree, tlie court map, in its discretion, grant the ad- 
ministration to oiie or both, " 01- if the person, applj-ing, sliall 
lje deemed ./71compte?~t, t l~en  the court lriay grant ndminis- 
tration to some diserect person." Ilk IXonor was of opinion 
that the -\vord, incompetent, applied to the mind, and liad re- 
gard to mentul inccpcify, and as the widow was a woman of 
ordinary capacity, and a An76 ccizd Aecct*ty woman, but liad no 
csperience in this bnsiness, lie directed ller to be appointed. 
One object of the statute was to prorride that the n i x n a p  
lnent of estates sllould be entrusted to none but Jit and tlz's- 
creet persons, and the word " incompetent" is obriously used 
in  the sense of " unfit." This may be on account of melitnl 
incapacity, or b o d i l ~  infirmity, or ignorance and il~espericnce 
in ~ l~at tc rs  of business, such as 1:eeping accounts, deciding 
upon the justness of claims, aucl man3 things of thc kind, 
wl~icI1 require a considerabie degree of experience, and capa- 
city for the transaction of business. In this sense cf tlie word, 
a woman vho  cam neither write, nor read writing, and has 
110 experience in business, is incoinpetent arid unfit to be cn- 
trusted w.itl2 the administration of an estate, altllongh she may 
be ever so hale and hearty, and capable of much bodily en- 
durance. The latter qualities would make her fit for an ap- 
pointment where hard work was the object, but not for one 
d e r e  accounts are to be kept, and settlements to be made 
and yeturned to court. Indeed, sudi a woman, acting as ad- 
~ninistratrix, monld be forced to trust to agents, and be at  the 
mercy of designing persons, thereby exposing the interest of 
the other persons, ~ 1 1 0  are interested in  the estate, as well as 
her own, to the danger of much loss from inismanage- 
ment, if riot from corruption ; agai~ist ~vhicli, it was the 1)111*- 

pose of the statute to provide a safeguard. 
15 
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But i t  is objected, this is a matter confided to the discre- 
tion of the court below, and consequently, this Court cannot 
interfere. 

That would be true, provided his Eonor had exercised his 
discretion ; but the error into mliich he has fallen, cramped 
his action, and did not leave him free to make the appoint- 
ment according to his sound discretion. So, this construction 
of the statute presents a question of law, and makes it our 
duty to correct the effect of his IIonor's erroneous opinion in 
regard to it. I n  Fmeman v. Morris, Busb. Rep. 287, his 
Honor refused to entertain n motion to amend, on the ground, 
that he had no power to allow the amendment. The judg- 
ment was reversed, became by reason of his erroneous opin- 
ion in respect to his want of power, he had not exercised his 
discretion. Our judgment is the same in this case, for the 
same reason. "The jndgment rnnst be reversed, and th5s 
opinion certified with directions to the Judge of the Superior 
Court, to proceed to make the appointment according to his 
sound discretion." 

PER CDBIAM. Judgrneut reversed. 

LARKIN ESTES v. ISAAC OXFORD. 

Under the act of 1844, cl~apter 36, regulating the comnlon schools, a schola~ 
regularly attendhg a common school, was not bound to work on a public 
road during a holiday occuring witkin the period of the session, that is, 
during the time for whicll the teacher was employed under the 13th section 
of the same act. 

TIIIS was an action for a PENALTY, brought to the Superior 
Court of Caldwell, by appeal from the jndgment of a justice 
of the peace, tried before ELLIS, J., at the Fall Term, 1856. 

The action was brought against the defendant for the fail- 
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nre of his son, Sion, to work on a pt~blic road, and the following 
CASE AGBEED, 

was submitted for the judgnlent of his Izonor. 
Sion was over eighteen years of age, but under twenty-one, 

living with the defendant, his father, within the bounds of thc 
plaintiff, who was tlie overseer on the road. 

The plaintiff notified the defendant to send his son, the said 
Xion, in due time: but did not notify the son. 

A t  the time of the service of the notice, Sion Oxford was 
attending a common school as a scholar, and had been so 
attending from the conlrnencement of the session. The days 
appointed for working the road (in Oct., 1855,) were in the 
week of a recess of the said school, though i t  was not known, 
when the notice was served, tliat there would be a recess at 
that time. 

On the expiration of that week, the school was resumed, and 
the youth, Sion, again attended as a scholar7 and did so, regn- 
larly, till the close of the session. 

Upon the state of facts submitted, his Ilonor being of opin- 
ion with the plaintiff, gave judgment accordingly, from which 
the deferidant appealed to the Supreme Court. 

Zenoir, and Avery, for the plaintiff. 
T. R. CaZdwelZ, for the defendant. 

BATTLE, J. It is unnecessary for us to decide whether the 
notice served upon the defendant, as a warning for his son to 
work on the mad, was sufficient or not, as we are satisfied that 
the son was not liable to work on the road at  all at the time 
when the notice was given. 

The transaction occurred in October, 1855, before the Rev. 
Code went into operation, and must, therefore, be governed 
by the act of 1844, ch. 36, entitled "An act to consolidate and 
amend the acts heretofore passed on the subject of common 
schools." By the 31 section of that act, it is declared "that 
the teachers and pnpils of any common school, shall be exempt 
from performing military duty, working on the road, or serv- 
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ing a& jurors, mhetiier engaged in teaelling in said schools, or 
attending them as scholars."-By the terms, 'Latteilcling them," 
(tlie common schools,) "as scliolars," r e  clearly understand 
the Legislature to mean, whilst attending during the time for 
which the teacher sliall be employed, as provided in the 13th 
section. withont any regard to a recess, d ~ ~ r i n g  the term, of a 
day, or even a week. The csernption, made in favor of teacli- 
er;: and scholars, fiom tlie perforniance of such necessary and 
important public duties, as military duty, ~To~liillg on the roads, 
and serving on jnries, mas manifestly intc~iclecl to encourage the 
keeping and attending the common schools. I t  could liarclly 
be deemed to be mitliin the spirit of sucli enco~u.agement, to 
force the teacher off to a militia muster, or  one of the scholars 
to work on tlie road, during a holiday given perhaps for rest, 
or necessary recreation. In tlie present case, the clefendant 
iniglit, perhaps, put his defense upon another, but narrover 
ground, to wit, that at the time when he received the notice, 
his smi Tras, in tlie strictest sense, attending the school, so that 
tlie notice t l~en  was of no effect ; but we prefer to place 
j t up on tlie broad ground, that tlie ese~raption extends through 
the whole session of tlie school, withont regard to a holiday, 
or temporary recess. 

Tlie judgment giren for the plaintiff on the case agreed, 
must be reversed, and a judgment of nonsuit must be entered, 

PER CIJRIAM. Judgment reversed. 

j. 3'. E. HARDY v. HEZEKIAH ANDREW& 

The entry of the usual formula of an assignment of a bail-bond, with the sl~criir's 
name in the body of it, and the usual form of a seal attached, ~ ~ i t h o u t  the 
slmiff's nanle being set down to the same, is not a good assignment, under 
tlic act of Assembly. 

TIIIS vas a SCIRE PACIAS to subject the defendant as special 
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bail, tried before Car,nw-mr,, ,J., at the Spring Tern~,  1857, of' 
13uncoinbe Superior Co~ut .  

T l ~ c  scirc facias recitcci: that n writ in belialf of the plaintiff', 
against one P. JIawhins, came to the lianirs of the defendant 
i ~ s  sherift' of ltandolph Cunnty, vllich h e  executed (111 the said 
IIawkin.., ant1 tool< a bail-bond i j r  his appearance at the term 
to IT-liicl~ the said writ was returnable, but tllat lie failed to as- 
sign the same to t l ~ e  plaint8, nccording to the yrovisior~s of 
the act of itqsembly, and slunnroned the clefcndant to show 
callse w l ~ y  he should not be made liable as special b d .  

The clefendaat pleaded tliat 11c assigned the bail-bond talien 
by him, to tlie plaintiff by an assignnzeat in the following 
words, to ~ v i  t : I, JIezekiaI~ i2r~ctren-s, s11eriE of I<anclol-ph 
f o ~ u ~ t y ,  do ltcreby asiign over the al~ove oblijiation arid con- 
dition to J. 1$ E. Ilnrtly, the plaintiff therein :lamed, his 
executors, and adnili1istrato1-s, according to t l ~ c  st:ttntc in such 
cnscs niadc :mcl provitlctl. 111 witricss wl~crcof, I h a w  h e -  
unto, set my linncl and sea!, d9tl1 d:ky of l f ; ~ r ~ l t ,  tS49. 

.I*. :: >'_ >C >C .. .. ,. ,. ,, (W.LI>,)" 

wl~icli Iic alleged ant1 insisted n-nb: in law, a good and sutki- 
cient ac,iign~~icnt of t l ~ e  bond and condition5 tllerci~i contained. 

T l ~ e  l~laiiktiff' denl~wrctl to the said plea on the grcnmd, tlrat 
it wa i  not sufficient i:t law to bar the p1aintifk"s ~ i g l ~ t  to 
I'ecoveI'. 

Tlic clw-.tion mired 1 ) ~  tllcse l)lcadiitg.; n-a*, w l~e t l~c r  tlrc 
nanw of the defcli(lnnt, :I-, ~llcriff, being in the 1)otly of tlle 
a-hig~~uient, ant1 a SC~.~ZTVI appe~rtlctl i n  t l ~ c  n.11al for111 of a ~ ~ n i  
witl~n~tt  :my nm~le :tfliwl, u-a- a. good and 11ropcr esccutin~, 
of 111e ii-ignmc~lt. 

Ili:. Ironor I)cing of opinion that it ~ r a 5  not, hu~tairie(1 tlre 
tIe~lir~rrcr, :111d p v c l  jitd~111cilt fbr the p12Li~itiff', ft'l.onl I\ Ilicll :Ire 
defci-~clant :tppe,de(l. 

S ~ a r ,  C'. J. Tltis is a sci. fa. to subject tlic clefcndnnt as 
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special bail. The defendant is the sheriff of rLandolp11 County, 
and as such a writ was placed in his hands by the plaintiff to 
Ile execnted on the persons therein named. The defendants 
in the w.it were drily arrested, and the bail-bond, set out in 
the case, was executed by them. At  the return term of the 
sci. fa., a special plea was filed by the defendant, setting forth 
an alleged assignment of the bond to the plaintiff, made by 
1 .  n1111. To this plea fliere is a demurrer. 

The only question before us is as to the sufficiency of the 
assignnlent. 

The original process, upon which these proceedins are had, 
issued in 185.7, and the bail-bond and the allcged assignment 
were executed in Alarch, 1849. So, that the question before 
11s is not affected by the act of 1856. The yrovisiolz of the 
act of 1836, Eev. stat., ch. 10, sec. 2, under which the pro- 
ceedings are I d ,  directs that (( all bail-bonds, to any of the 
courts, &c., shall be assigned by the sheriff, kc . ,  returning 
the same, by an endorsement thereon, in the following form, 
&c.," which has been pursuecl by the defendant in this case, 
but the form concludes as follows: " I n  witness, whereof, I 
have herento set my hand and seal, this the -day of -----, 
-- ;" " and every sheriff, &., failing to make such assign- 
ment, shall be deemed, held, and taken as special bail in the 
same manner as if no bail-bond hacl been ~aeturned. To the 
return of the bail-bond, there is what is insisted by the eonnsel, 
a suilicient assignment. The form begins, " I, Hezekiah An- 
d rew~,  slleriff, &.," and to it, tliere is a printed seal, the 
wliole form being printed, but tliere is no nnme preceding the 
seal. Tlmt is in blank. This presents the only question in the 
case. Is the appearance of the name in tho body of tlle form 
a coinplianee with the reqnirement of the act? We think 
)lot. Tlle conclusion of the form, set out in the act, is a suffi- 
cient answer. Seals were adopted to mitten instruments long 
before the art of writing was in general use. Each individual 
adopted some device in his seal, showing, thereby, its appro- 
priation by him. When, however, in process of time, writing 
became more diffused among the conamunity, this appropria- 
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tion of the device of the seal passed out of use, and the appro- 
priation of tlle particular seal, to the use of him who claimed 
it, was evidenced by the person affixing his name to the seal. 

This is peculiarly necessary in this State, where i t  has been 
judicially decided, that any scran.1 affixed to a nnan's name 
purporting to be a seal, is a seal. I t  is the mode of identifica- 
tion and appropriation. - - If the scrawl is not preceded by the 
name of any one, it is not the seal of any one, and the instru- 
ment is not a deed. This is the first attempt we have known, 
to apply to deeds the construction given to wills under the 
statute of wills as to signing the script by the testator. 

The assignment of the bail-bond, attempted by the defend- 
ant, is incomplete, arid therefore of no eff'ect, or force, in con- 
8equcnce of the omission of the name preceding the scrawl. 
This omicsion is nct sup2liecl by the sheriff's name appearing 
in  the body of the instrument. See 3fan.n v. Ilunter, 2 Jones' 
Rep. 11. 

PER CURIAM. There is no error. Judgment affirmed, 

Den on tke Clem. of JOHN H. JOHNSON a. JOHX P. PENDERGRASS 

The certificate of a clcrk, endorsed upon a deed, or attached to it; shoving 
that it was plovcn befox him, in his county, followed by an order for re- 
gistration, is sufficient, showing that it was taken in his office and 
a record niade of such probate. 

Acrrroiv of E.JECTMEXT, tried before ELLIS, Judge, at the Fall 
Term, IS%, of Clleroliee Superior Court. 

A deed to the lessor of the plaintiff, for the land in contro- 
versy, was off'ered in  evidence, and objected to by the defend- 
ant's counsel, npon tlle ground, that i t  had not been du1~- 
prored and registered. The certificate of probate, entered on 
the deed, is as follows : 

"State of North Carolina, Cherokee county, September 9th, 
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1854. The execution i ~ f  ttle within deed was, this day, duly 
proven before me, by the 08th of W. C. Walker, the subscrib- 
ing witness thereto, for the purpmes tberein contained. 
Tlrerefore ,let i t  be ~.cgistcred. Certified. b ~ -  me. 

Signed, Damty n'rcms, Clk." 
r 7 l l ie certificate of the regibter, in proper form, was entered 

below the above, and mas o1)jected to, only npvn the ground, 
that the clerk's certificate was not sufficient to autl~erise it. 

IJis lIonor held that the certificate wa; sufficient, and acl- 
mittccl the deed to be read ; ~chercupon, the defendaut es- 
ceptcd. 

Verdict for tlre plaintiff. Joclgmeat ; and appeal by the 
defixitlant. 

I: L I T T . ~ ,  J. The only question made on the trial was. 
wlnetl~er the deed, under wl~ich the lessor of the p!aintiff 
clai~nctl, had been duly prorecl and rcgisterecl. The act of 
1852, ell. I:X, (Iiev. Code, ch. 37, sec. 2 , )  autllori+es the clerks 
of t l ~ c  county courts to tdie  and ccrti* the probate of deed., 
&c., ill t l~eir  ~.cspcctivc comltics, and the oLjection to the 
certiiic~~tc of probate in  the present case ia, that it does 
not  thnt llle p~x)bntc was takelr by tlle clerk in  liis office, 
i ~ n d  that :L r e c ~ i d  thereof was made by liiln. Tllorc i3 ccr- 
tnilily ilcrtlling of the h i i d  e~prcsbly rcclliired of hinl 11,~ t l l ~  
act, and \ye cannut discover any tl~illg ill it5 policy ~rliich 
~vonlil jr~atitl\- 115 ill lualiilig sucll a reqt~isitiol~ Lg conitruction. 
"1111: term, of tlic I;LW heem to be f d l y  co~iiplicil with, wl~en 
t l ~ c  certificate of the clerk, fullowed by an order of ~.egi?tra- 
tion, i.; cnilnrsccl upon, or ani~cxeil to the deed, and sliows 
illat the l)rol,ntc 7 1 x 2  cldy ~nncle Lcforc Iiim, ill his proper 
co~uity. T11:lt i b  n snficicilt authority for tlre registration of the 
i~l , t rn~~ient  by tlle register, and is all that llas ever 1)ccn deem- 
ed nccesi-ary in the certificate and fiat of a Judge. I n  the 
ilc&cd Code, the antl~ority to take tllc probate of clecds and 
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otlier ins t r~~mcnta ,  is conferred a ~ m n  both officers in the same 
tenns, slid we cannot perceive ally good reason why more 
sl~oulcl appear ilk the certitiaite or' the one, than in that of the 
utlier, except in  the particular, that tlie clerl?s certificate must  
show that he is acting n-itlrin his 0 ~ ~ 1 1  county. The certifi- 
cate and order, in the prcse~lt  case, r e r e  amply sn-tficieat to 
nutllorise the registration, wlricli tlle certificate of the register 
s11o\vs, T~:IS d111y made, arrd tile deed was, therefore, properly 
adntittecl in eridcncc. 'I'l~ere is uo error. 

,It tlie same time the plaintiff executed and delivered to 
I iardin the following instrument, viz : 
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" I have this day bought six negroes of Joseph Eardin, and 
have paid hiin twenty-fllree llnlidrecl dollars for the same. 
I I e  is to have the me  or hire of the negroes until the 15th of 
October, for boarcling tliern till that time. I also give him 
liberty to sell the said negroes to any other person, provided 
lie doe; so in one month froin this date, by refunding me my 
money. The ncgroes, Sol, Itlarny, kc., (describing the same 
as are contained in the foregoing bill of sale). Signed, A. R. 
~IOMICSLEY." 

I t  was prorccl that the defendant had the slaves sold en- 
tire, and not the particular interest of llarclin only, in order 
to satisfy an execution in his favor against I-Fadin, and the 
said property was bonght by the latter. 

Upon t h e  f'acts, it was intimated by his Honor, as his 
opinion, that t l ~ e  i~lainiiff eould not recover; for the reason 
that Hardin, the debtor, had an interest i11 the slaves, which 
eould be sold under the execution. 

In  snbrnission to which opinion, the plaintiff took a nonsuit, 
and appealed to this court. 

Guion and Xande~,  for plaintiff. 
Bimter, Cc~bccniss, and IIoke, for defendant. 

Pr:~msox, J. A sale, under execution, passes o d y  such 
interest c~r  estate as the debtor may rightfully pass, because 
i t  operates by act of law. If, therefore, a debtor lias a par- 
ticular estate, and the propertj is sold under execution, the 
party entitled to the ultimate estate, or remainder, (as it is 
usually termed,) Isas no ground of complaint ; for his estate is 
in nowise interfered with, notwithstancling the officer may pro- 
fess to sell the " entire estate, and not a particular interest 
only." 

In  our case, the debtor was entitled to the slaves from the 
12th of July, 1853, until the 15th of October, and we assnme 
from the statement, that the sale was niade during that time. 
The defendant did not interfere with them afterwarcls. I t  is 
clear that tlie connt in trorer cannot be maintained, for the 



AUGUST TERM, 1857. 483 

- -- 

Stewart w.  Rutherford. 

plaintifT was not entitled to the possession at  the time of the 
supposed conversion. I t  is eqnally clear, that the count in 
case, could not be sustained, for, as we have seen, the sale 
wliicll was made, at the instance of the defendant, in nowise 
interfered with his estate. I t  is only in cases wllere the pro- 
perty is destroyed, or removed to parts lullmorn, (which is 
considered as amounting to a clestrnciion,) that a rernainder- 
man can maintain " case" for the illjury to his estate ; upon 
the same principle that a tenant in common is allowed, uncler 
such circumstances, to maintain an action. 

There is an additional fact set ont i11 tlie stntement : 2x4 
dt?htcr~* Bought t h c p ~ v p r t g ;  so that to rill intents and purposes. 
the plaintiiy, after the sale, stood i s 2  &tu quo, and his having 
.a canse of action, either in t ? v w  or ~ m c ,  is out of the ques- 
tion. There is no error. 

PER CURIAN. Judgment aflirmed. 

Bela on demise of JACKSON STEWART n. JOHN RUTEIERFORD. 

A sheriff cannot, by an agent, purchase property at his own sale. 

Tms was an action of nmcnmm, tried before CALDWELT., J. 
at tlie Spring Term, 1G7 ,  of Tancy Xu1)erior Cou1.t. 

The plaintiff, as sheriff of Tancy Connty, liacl in his hands 
a vmclltioni eGcl)onas, founded upon tho levy of a justice's exe- 
cution, in favor of Isaac A. Pearson, against one Keller, under 
whicll the land in dispute, was sold to one Brayles at the snm 
of 83,50. A deed mas made to the said Brayles by the plain- 
tiff, as sheriff, dated 17th of May, 1854, arid on the same day 
Jhayles conveyed the land back to the plaintiff at $18. 

The declaration, in this case, was served on I<cller, and the 
defendant, Eutherford, was allowed to come in and defend in 
his stead, by entering into the common rule. Tlie defendant, 
after producing a deed from Keller to hiln, reciting a consid- 
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eraticln of $,"otr3, sl~o~vecl the following facts : The principal of 
I'earsoil's debt, against Iceller, was about $29, and tlie cost 
$.5,43. I11 March, Iiellcr paid the plaiiitifi'on the execution 
$29, and tool< his receipt for the same. Ilt April Term, of 
the court of Yancy, Pearsail arid liellermet, and early in the 
~veek  they eanle to an nnderstancliag that tlie land x a s  not 
to be sold, mliicll mas communicated to the plaintiff, who 
aqsented to the arrnngeimnt. Eoth Pearson and Iieller left 
the court-lionbe on Tllurday or Friday of the court weel< nnder 
the i l n l ~ e s ~ i o n  that the land  as not to be sold. Without any 
further notice to the parties interested in the debt, the lanil 
was, nest day, e?i$osed to sale by plaintiff nntlcr tlris e&ntion, 
arid bid off by Ihitjles, as lieretofore stated- -few persous being 
prcscnt. 

r '  l l le  Conrt, in his charge to the jury, told them that there 
was evidence to leave to them, tciiding to sllom that 13rxyles 
liad purcllased the land for Stewart, the plaintiff; that if such 
was the fact, the sale was void, and tlie plaintiff could uot 
recover. Plaintiff excepted to this charge. 

Yerdict for the defenclant. The Conrt rendered a. ji~ilgment 
for the defendant, aiid tlie plaintiff appealed. 

X.is~r, C'. J. There i5 no error. The plaintiff, $a slierff' of 
J7:incy Com~ty, had in his hancls an execution against ollc 
l\ellcr, wliicl~ was le\ ied on tlie Izmd in clibpntc, and at the 
sale, one I h y l e s  was tlle h i g l ~ e ~ t  bidder at tlic pl-ice of three 
dollar:, ant1 fifty cents. T1ie land wa-: ortll tlirec Iimldreil, or 
three Ilmiclred and fifty dollar?. Abont a nlc,i& after, the sa.1~ to 
llrayles, t l ~ c  plaintiff esecr~tecl n convepnce to liim of the 
laud, ant1 on the G~EIIIC day, JZraylcs executed a conveyance tu 
him of t l ~ e  smne lal~cl. l l i s  IIonor instructed the jury in sub- 
stance, that if Ilrayles purcllasecl the land for the plaintiff, the 
s:de was void, and the plaintiff could not recover. Tllere call. 
be iio question of tlle con.ectncss of tlle cl~arge. There is no  
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principle in o w  law better settled, tlian that a sheriff cannot 
lnircltnse at his own sale, and it would be a miserable evasion 
of the law if he could rightfully do that by an agent which 
he  is forbidden to d.0 himself. If, by so shallow a contrivance 
.as this case preswts, the lam can be eluded, the principle, 
forbidding a sheriff to prcstitute his o%ce to his own iniqui- 
tous gain, would iaot be worth a straw. T11e importance of 
the prohibition imposed upon the sheriff could not be better 
exemplified t l~an  by the facts set forth in this case. The plain- 
tiff and the defenclaiit in the execution, settled their business 
to their mutual satisfaction, and the plaintift' mas informed of 
it, and told that the land mas not to be sold. The partiesleft 
tlte ground, and on the following day, in the absence of the 
defendant in the execution, when but a few persons ~vere 
yesent ,  the land, worth $300, was sold, and Brayles proclaiulod 
the purchaser at  the stun of $3,50, and \~11en the coi~r7cya~ice 
was made by the plaintiff to Brayles, he immediately rccon- 

I 
rcyed it to the sheriff at the nominal price of $12. 

The weight and effect of tlle testii~iony was left to the jury, 
2nd they, by returning a verdict for the defendant, found that 
the plaintiff was himself the purchaser throngh his agent, 
Brayles. See Focwd r. Vloztf l t ,  3 Ire. Rep. 517 ; ~11;>Zeod T. 

J1cCaI7, 3 Jones' Eep. 87. 

PZIC C uitrilsr. Judgment aErmed. 

CORKELIUS TASOT'ER I;. JAMES TLIOVPEOS. 

h bond; conditioned that the obligee sl~all not appear as a procccutor. or as a 
witness, againbt the defcilclant iu a cr inhal  proceeding, wl~etllcr it be a 
case of' felony or a misdemeanor, is null and void. 

THIS was an action of Dwr, brought originally before a 
single magistrate, and by successive appeals, taken to the 
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Superior Cowt of Ashe, where i t  was tried before ELLIS, J., 
a t  the Sl~ecial Term, June, 1857. 

The plaintift'declared on the following bond : " On, or before, 
the 25th day of December next, I promise to pay Cornelius 
Vane\-er, twenty-five dollars in money, and fifteen dollars in 
cattle, to be delivered where John Thompson now lives, as 
witness my hand and seal : now this note to be good and legal, 
provided the said Vanover shall not appear as a prosecutor, 
or witness, against James Thonipson, with whom the said Van- 
over has a. controversy. Kow if the said Vanover shall thus 
appear, tbis note to be null and void." 

The plea m-as, that the bond was given to componnd a prose- 
cution, ancl against the policy of the law. 

The justice of the peace, before whom the State's warrant, 
against the clefenclanr, mas returned, testified, that on being 
informed by the parties, that the matter i11 controversy was 
compromisecl, as set forth in the bond, (being the same day the 
bond was given,) he disinissed the warrant. 

A verdict was taken fhr the plaintiff, with an ~understand- 
ing that the Court might set i t  aside, and enter a non- 
suit, if upon considcrntion, he thought the action could not be 
sustained. 

Mterm~ards, on consideration of the case, the Court ordered a 
nonsuit; and plaintiff appealed. 

iVeaZ, and Boyden, for the plaintiff. 
NitcheZZ, for the defendant. 

XASII, C. J. Tllel-e is no error. Three cases, decided at 
the December Term, 1856, of this court, have settled the prin- 
ciple in contest here. Thompson v. WJ~itilnun, 4 Jones' Rep. 
48 ; f ig rum v. Inyram, Ibid 188 ; G a ~ n e ~  v. QuaZls, Ibid 223. 

In the first of these cases, i t  is decided that the concealment 
of a  felon^ is an indictable offense, and that the offense is 
g-reatly aggravated by cornponnding the felony, that is, '. by 
an agreement not to prosecute, or make known what has come 
to the knowledge of the party." In offenses less than felony, 
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this compounding or concealnient is not indictable, but i t  is, 
nevertheless, against the policy of the lam and the due course 
of justice, and a' court of law will not lend its aid to enforce 
any such contract or agreement. 

In Garner v. Qunlls, the same doctrine is held-the court 
declaring that no executory contract, the consideration of 
which is contm bouos mores, or against the public policy, or 
the laws of the State, can be enforced in a court of jus- 
tice. The consideration there, was the compo~znding, or 
suppressing, a prosecution for an alleged forgery. The bond 
is declared void, although the act may never have been, in 
the view of the law, a forgery. 

In  hgrccm's case, the court declare that an agreement 
among persons interested in an estate, not to bid against each 
other at  the administrator's sale, is void, as being against the 
public policy. 

It may be now, therefore, pronounced a settled principle, 
" that all contracts founded upon agreements to compound 
felonies, or to stifle prosecutions of any kind," are void, and 
cannot be enforced. 

The note upoil which the action is brought, has this condi- 
tion, to wit: "Now, this note to be good and legal, provided 
the said Vanover shall not appear as a prosecutor, or witness, 
against James Thompson, with whom the said Vanover has s 
controversy ; now, if the mid Vanover shall thus appear, this 
note to be null and void." 

A State's warrant had been issued by a justice of the peace 
against the present defendant,Tl~onipson, at the instance of the 
plaintiff. On its return before the magistrate, Vanover did 
not appear as a prosecutor, or witness, and the proceedings 
were dismissed. What was the charge against Thompbon, 
we are not informed, nor is it material in this investigation ; 
the note, upon which the suit is brought, was given for the 
coinponnding of a prosecution-the suppression of testimony 
in the case-an iniquitons obstructioli of the course of justice, 
which in one class of eases is indictable, and in all, is contrary 
t o  the law, and justice. 
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I n  the defense, it v a s  insisted, that parties are frequently 
permitted, in the courts in Englaiid, to ooiiipromise, or come 

-c elileanor. to a n  nndersta~~cling on an iilclictiiieut for a iiii- 1 
That is true. but it is : ~ l w q - s  doae nnde~.  the banction of the 
court, and after a conviction, to ellable the court to p r o p e r l ~  
p a d n a t e  the p n n i ~ l ~ m e n t  of tli'e defendant ; mid it is frequent- 
ly dolie in this Statc ~JJ -  our Judges. Xnt  in  non-ise can such 
n case aiiioi~nt to an illil~roper. in terfe i~nce n it11 the course of 
justice. 

Tlie Loacl or note, npon vhicli  the action is brought, is 
7-oid on acconnt of the corrupt and illegal coilbideratior1 upon 
tr liicli i t  is f'o~uidod. 

1'1.1: C~IZTAX.  Judgment affiriued. 

Tms war, an  action by ~ r r . r A ~ c l l ~ l ~ s ~ r ,  ti-ied before CALDWEIJ,, 
J., at the Spring T e m ,  lS.57, of Caldwell Superior Court. 

The heira-at-inn- of Peter Ballew, sen., filed a petition iu 
the Court of I2quit.y of faldwell  Cou~ltj-, describing certain 
Imlds de~ce~lcled to tliem, as terlallts in colilmon, ficiin their 
ancestor, tlie said Peter Ilallew, m i l  p ra j ing  that tlie same 
sllould be sold for partition. Tlie praj-er of tlie petition was 

a decree of hale made, tlie land sold, and the nloney 
h i n g  collectecl, vias ordered to be cli~idecl equally among 
t l ~ e  1)ctitioaers. Nost of tlie heirs drew their shares from tlie 
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office, b ~ i t  before the shares of J. R. Ballew and Peter M. 
Ballew were taken out, this attachment for a claini of $152, 
against tbeni as absconding debtors, was issued, and Mr. Pnett, 
the  clerk a n d  mister in  Equity, snmmoned as garnishee. 
There were interpleaders as to the share of Peter 51. Ballew, 
alleging assignments, and deeds of trusts of his part, but as 
from the answer of the garnishee, i t  appeared that the share 
of J. R. Ballew, wl~ich lie held as aforesaid, was snfficient to 
discharge the plaintiff's claim, tlie qnestions as to tlie other 
share mere passed over by the Court. The only question. 
tlierefol-e, which the case presents, is vheiher the money be- 
longing to J. E. Ballew in the hands of the clerk and master, was 
liable to be attached, and the foregoing facts were agreed on, 
and submitted to liis IIonor. The Court decided against the 
plaintie, who appealed to this Court. 

Aveiy, for the plaintiff. 
Gaither, for tlie defendant. 

PI CAR SO^, J. It is not necessary to coml)licate the case by 
taking into consideration any other matter, save tllat in refer- 
ence to J. R. Ballem, became the amount belonging to him 
i n  the hands of the garnislaee, 5s more than enough to discharge 
the  debt of the plaintiff. 

Puett ,  the garnishee, states that he  has in his hands $37.7,85 
--money belonging to d. It. Ballew-that the money came 
into liis hands as clerk and master of tlie Court of Xquity, 
under a decree for the sale of the land of Peter Dallew, sen., 
on a bill, filed by the heirs-at-law for a sale for the purposeE 
of partition ; that J. It. Ballew was one of the heirs, and that 
his share, to wit, $3'77,85, still remains in liis hands as clerk 
and mast,elr The question is, can this money, belonging to an 
al)scondi~?g debtor, be reached by a creditor under the provi- 
sions of the statute in reference to original attacliinents a11d 
gsrnishn~ents :1 

The statute snbjccts to attachment, all the estate of an 
absconding debtor, and a72 debts due to him by  any pereon. 

16 
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and all efects beZofiging t o  h im  in t h e  hands of any person. 
This money falls under the description of '' effects belonging" 
to J. R. Ballew, (the absconding debtor), in the hands of Puett, 
(the garnishee.) So the case is within the words of tile statute, 
and the question is, what is there to take i t  out of its opera- 
tion Z 

If there be any thing, it must be the fact that the money 
was received, and still remains in the hands of Puett as clerk 
and inaster in Equity. 

fIow it would have been before the money was collectecl, 
and an order of clistribution, we are not now to inp i r e ;  but most 
of the other heirs haring received their sliares, this money llas 
been ascertained ancl set apart as belonging to J. R. Ballew, be- 
ing his share. The p o i ~ t  is, does the fact that Pnett, who has the 
money in his hands, is the clerk and master in Equity, take 
the case out of the opcmtion of the statnte ? 

If a case falls witllin the words of a statute, i t  must be 
within its operation, unless there be a sufficient reason for 
making i t  an exception. 

By way of illustration :-If a debtor is entitled to an cquz'ta- 
616 chose in action, in a general sensc, this is " a debt due to 
him," within the worcls of the statute, but as the proceecling 
is in a court of lam, wliich f ~ o m  its mode of trial, kc.,  is not 
competent to deal with, and asce~ictrin equities, the casc, for. 
that reason, is made an exception, 2nd is 11~1~1 n3t to be w itllin 
the operation of the statute. This is assnniecl in Peace v. 
.fi,ms, 3 &rpB. Eep. 25G, m c l  a distinction is taken : when 
the objects of a. deed of trust are accomplished, so as to leave 
b~zt one equity, which is aace~icli~zed and jfxcd, i. e., the exccsb 
of the ~roceecls of the sale of the property conveyed, after the 
debts secnred by the trurl, are a11 paid, whethcr snch excess 
be in money or in notes, it may be reached by a t t n c h e n t  and 
garilishment ; " considering tlle gcneral scope and spirit of 
the statute;" on the ground, that the reason for making an 
exception, in respect to equitable clioses in action, no longer 
exists after the extent of the equity is ascertaiwd. 

So, in Gi6bs v. &Kay, 4 Dev. Rep. 172, is held, that whera 
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the wife of a debtor is entitled to 8 share of certain slaves, con- 
veyed by deed " to hold in trust, to be divided into three equal 
parts, &c.," the husbaild's interest is not subject to attachment, 
and in a very elaborate opinion, Ito~wrs, C. J., expresses the 
opinion, that where slaves are held in 'crust for two, or more, 
tlie interest of one of the cestzci.~ p i  tri~st, is not subject to 
attachrnent, because i t  could not be sold ut~der execution by 
force of the act of 1819, inasmuch as thc pnrchaser would 
acquire a part of the legal estate, and hold as tenant in com- 
mon with the trustee, wllich division of the legal estate wonld 
elnbarras the execution of the trnst ; for which reason, the 
casc would be an exception, altllougll the slaves wonld be 
" effects Lelonging to the debtor" jn the hands of the trustee. 

So, in Elliott v. 17Veu~6y, 2 Ilamlis' Eep. 22 ,  it is Iteld that 
the interest of a debtor, who is entitled to a distribntive share 
of an estate, is not, (&fore the estc~te is s~tiYcd, cmd thr uw~oun6 

of the sh/we cw idn l i ~cd ) ,  subject to a t t achen1  ; for the reason, 
that distributive sl~ares and legacies are riot recoverable in n 
cowt of law ; but 1Irmmzsos, J., expresses a11 inclination of 
opil~ioil to the contrary ; although, as lle says, "the autl~wities 
are the other way." 

The reason fitr which this class of cases is made an exception, 
is that the amouiit of a distributive share, or the right to a 
legacy, depencls upon how far there is enough to pay debts, 
wl~ich involx-es the necessity of taking an account; and i t  is 
admitted tlrat the mode of trial in a common lam conrt, is not 
adapted to that purpose. But if we suppose the ainom~t of 
the share to be ascertained, and the money itself set apart for 
the clistribntee, then the reason for nlaliiilg the case an excep- 
tion, no longer exists. So, propcrtj- lleld by, or debts due to 
an absconding debtor as a trustec, is an exception, for the 
reason, that he has not1jinfg blrt the I I I ~ ~  legal title, and a 
p~~relmser, or tlie person claiming u d e r  the proceeding, would 
be in Equity, bo:md by the original trust. ~ % ~ p o n  v, l l u r ~ y ,  
1 Dev. and Cat. Eep. 206. 

So, money in tlie hands of a sheriff', collecteci under an exe- 
cution in favor of an absconding debtor, forms an exception, 
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and is not subject to attachment ; nor is the sheriff subject 
to garnishment in respect thereof. This exception is made, 
not for the reason that the person having in his hands the 
effects of' an absconding debto]., is an o$ee~ of fh-e cowrf, bnt 
on the ground that the writ conz7nc1ncls the sheriff to malie the 
a~nount,  and have i t  at the next term of the court, and  make 
due ~etzrrrt thereof, and that the performance of the dnty irn- 
posed by this order of the court, would be made impossible. 
or a t  all events, that its discharge would be greatly ernbar- 
rassed, if the fund was liable to be intercepted by an attach- 
~nen t ,  or garnishment. I n  Ow v. BcBride,  2 Car. Law Rep. 
357, this exception is admitted, hut a distinction is taken in 
respect to the surplus in the hands of the dleriff after paying 
the amount of the execution, and it  is decided that the surplus 
may be reached by a creditor of tlie debtor in the execution, 
and  the court say, " I t  has been ruled that money in the hands 
of a sheriff, raised by him in obedience to a writ, is not attacha- 
ble, because it  would interfere ~ i t h  the rights of others-ern- 
bamnss, and sometimes render ineffectnal, the process of the 
Court, and proclnce endless litigation. Ent  a snrplns reniain- 
ing in the sherifl's hands, is the property of the defendant in 
the suit, ~vlio may immediately deinand and enforce the pay- 
ment thereof, on ~vliich account it Is considered that the 
sheriff holds it in his private character, and not in  his official 
capacity, although it  came to his hands, and he is accountable 
for i t  in uirtute oficii." 

For similar reasons it is held that, when an esccntion issues 
against A, and is levied bo.na$de on property in possession of 
13, on the allegation that the property really belonged to .A7 
the action of refAevin will not lie against tlie sheriff, or other 
oficer, nialiing the levy, either at coinmon law, or under our 
statute, i l lcleod v. Oates, 8 Ire. Rep. 387; Caimll v. E t r s s e y ,  
9 Ire. Itcp. 89, The decision is not put on tile ground that 
the taking, or the detention, or the conversion, was by an 
oiiicer of the Court, but on the ground that the execution of a 
comtnand of.the Co~lrt  would be prevented or embarrassed, if 
the oflicer could be stopped by the writ of replevin, and it ia 
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therefore held that, although the case is within the words of 
the statute, i t  is excepted ont of its operation. 

These are all of the cases, (with the exception of two, that 
xi11 be referred to), which have been decided by our court, 
involving the construction of the statute, and they establish 
this position : to take a cabe out of the operation of the statute, 
the fhndninst be unascertained, and of swll  a nature that a cowt 
of law cannot deal with it, or i t  must be in the hands of an 
oficer, the performance of whose duty in regard to it  would 
be prevented or emlmwassed, if' it was subject to be intercepted 
by the clainl of an attaching creditor. 

' l i ~ ~ o n  tlie authoi ty of these decisionb, and the reasons on 
which they are put, we should have arrived at the conclusiol~. 
witliout liesitation, that a fund wliich is ccscertained, in  18e~rct  
t u  ~vhich the Co1u.t is espected to take no further action, and 
61'1~ic11 is 110 longer subject to its control, but may be in~lnedi- 
ately demanded, and the payment thereof enforced by the 
debtor, was subject to attachment, although tlie person who 
bad it  in his hands, liappenecl to be the clerk and inaatev in 
Equity, but for the cases of Alston v. Clay, 2 IIayrv. Rep. 
171, (Battle's edition, X O ) ,  O~'er.ton v. IIiIl, 1 3Invp1~ Rep. 
47, the one decided in 1SO2, and the other i n  180.5, whicli 
were cited arid relied or1 in the argnment. Both of these cabeb 
were decided I~efore the present organization of tllii Court 
I n  OW&R V. f/ilZ, the opillion of the Court is given ~rit1lol:t 
.my reason or reference to anthority, a11d is a ~ I L P I V  c ~ j i o  o t  
.ilsto~i and Clay. I n  the report of tlmt case, IIaj~vood's argi.;1- 
lnent f;)r the pl:~intiff is bet out ,  and n-itllout noticing the mi -  
soning ot' the lexned  connsel, t l ~ e  Court announces tlie p r o p -  
zition, that it liacl been s e r e id  times decided, that moneys ill 
the liands of a s7i f~iJf  cannot l ~ e  attacl~ed-therefore, tliat 
alioneg's in the 11ands of a d ~ r k  of the cowt cannot be att:~ci~ctl, 
wl~icli is a nolz scpultzw. True, the cIe1.k as well as the slierif, 
is an oficer of the Conrt, but the rcasun for making an excel)- 
tion in  respect of money in tlie hands of the sherift', is not 
becauie he is an oficer of tlie Conrt, but became he could not 
obey the command of the writ, and the clischai.ge of the d u t ~ -  
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iinposecl upon him, would be embarrassed, if the money conld 
be intercepted by an attachlnent ; which reason does not apply 
to the case of money in the hnncls of a clerk. The conflict 
ber~veen these tn o cases, and tlle subsequent cases to which 
-we have referred, is pointed at in a note by tlrc editor of the 
List edition of IlaYwc)o~17s Reports. After Rd1 consideration, 
Ire are satisfied tlnut the two cases cannot be suppoltecl; being 
opposed as well by tlle reason of the thing, as by all the cases 
on the subject. 

Tlie provision of the Revised Code, cli. 7, sec. 20, by ~ h i c l i  
:I creditor is eiiabfetl to reach, by a bill in Equity, a fund which 
corrnot be attached at law, so far from being opposed to our 
conclcsion, tends to snpport it : for i t  shows that the Legisla- 
ture looked upon the reinecly by attachment as a subject en- 
titled to faror, and to a l ibeid construction, becanse it  tended 
to secure the ends of justice ; for which reason, t h y  give a 
creditor :ul attaclment in Equity, where the furid carinot be 
reached by au attacliinent at lam. 

Tlie judgment ill the Court below s-mst be reversed, and n 
jzdgment entered for the plaintiff. There was no controversy 
as to the facts, and the case is presented as one apeed ,  the 
only purpose lveil~g to decide the qucstioii of law, altho~igll tile 
statement is not drawn in a nranller strictly formal. 

P m  Cvlrrwr. Judgment reversed ; and jndgrnent for 
the plaintiff. 

tYhcre a decedent had two drawers, in one d which he kept his notes, decds, 
and other papers! of ~ a l u e ,  carefully amanged, iogether with his money and 
other valuable effects, and in the other, lie kept some papers of little value, 
carelessly depobited, with some effects of very snlall value, it was JIeI-leld, 
that a holograph script, found in the latter place, couId not be proved as a 
will, under the statute, 1 Rev. Stat. ch. 122, sec. 1 ; for that the s t i c l w  
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found with the script. could, in no just sense, be called " the valuable papexs 
or effects" of the decedent. 

Illem. In the Reriscd Code, ch. 119, sec. 1, the phraceology is altered to 
read LLvaluable papers ~ 1 2 ~ 1  erects ") 

T H I ~  Kas an issue clecl8tcvit cd  non, tried before BAILEY, J., 
at a Special Terin, June  1S57, of Lincol~i Snperior Conrt. 

The script, in question, was proponncled as the holograph 
v d l  of William Little, and i t  \\-as proved by three witnesses, 
to be in tlie hand-writing of the decedent. 

It v a s  proved that the paper-~rrit ing in question, was found, 
sllortly after the death of X r .  Little, in the clrawer of a bu- 
r.ean belonging to him, in ~5~11ich were a130 found s e ~ e r a l  other 
papm-writings, all in the lland of tlie dececlent, p ~ ~ r p o r t i n g  
to be testamentary dispositioils of his property, some of wliicll 
>$-ere finished, and others incol~iplete, all of diii'erent clates. 
There were found in the same cirawer, a iininber of receipts 
against doctors' billb, and merchants' accounts. lying about 
prou~iscnously. There v e r e  also in tlie same drawer, an old 
copy-book and a pocket-book or purse. which had belonged 
to a deceased child of the decedent, in wllicli was about eighty 
cents in  silver change. 

In the same burean there v a s  another drawer, in which 
were fo~uicl the deeds and notes of the decedent, and a nnm- 
ber of papers relating to the settlement of d i f i ren t  estates, of 
which he  had heen executor, or administrator-a11 tied up in 
bundles and labelled. There were also found in this drawer 
a silver match, a lcnife, and a few dollars in silrer. 

There was much tes t inlon~ on both sides, and the cause was 
argned, a t  length, by the seveial counsel of tlie parties, and 
various questions raised and decided by the court ; amongst 
other points, the counsel for the ca~eators ,  asked his EIonor 
to instrnct the jury that tlie drawer containing the deedk, 
notes, \i-atch, ckc., x a s  the place of deposit of the decedent 
designated by the act of Assembly, because i t  contained '* the 
valuable papers and effects" as contemplated by that act, and 
that the holograph script in  question not being found therein, 
but in the place described, could not be proved as a will. 
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Il is IIonor refused so to charge, but held that the receipte, 
&c., in the drawer where the script was found, constitnted it 
a sufficient place of deposit if the otlier requisites of the act 
were fonnd to be coinplied with. There was no exception 
brought 1113 b j  the caveators, as the verdict and judgment 
were i n  their favor. 

r 1  l l le ~roponmders, however, filed exceptions and appealed, 
but as these have become nninlporrant, by tlie viev taken of 
the case by the cowt, i t  is not deemed proper to notice them 
in  this report. 

Ave~y ,  Lander and Tho?npson, for the propounders. 
Ouion and Boyden, for the carentors. 

BAT~LE, J. There is one ground upon vhich the jndg- 
ment below must be affirmed, which malies it  altogether nn- 
necessary for us to consider any other. A holograph script, 
to be good as a will, must " be found among the valuable pa- 
pers or eEects" of the deceased, or innst " have been lodged 
in the hand;; of some person foi safe-keeping." 1 Ecv. Stat. 
122, sec. 1. (Ill the Rev. Code, ch. 119, sec. 1, which, however, 
does not apply to this case, the liologrnph script must ( & h e  
fuu~id among tlie valuable papers and effects" of' the dec'd). 
I t  is not pretmded, in this case, that the script was erer de- 
1)oGted with any person for safe-lieeping, but it is sought to 
be established as a will, because of its having been found 
ZLrnollg valuable papers, or cflects, of the clecensecl. We can- 
not give our assolit to the proposition, that the papers or ef- 
fects, as proved, weye valuable papers or effects of the de- 
ceased, a i ~ d  -we believe that a proper construction of tlie act 
will lead to the conclusion that they mere not so. 

Tlie statute of frauds in England? in relation to mills, and 
our act upon tlie same subject, have in view the same object, 
namely, the protection of the heirs-at-law, and next of kin of 
a clecedent, from the effect of a forged or false paper as a will. 
For tliat.pnrpose, many forms and ceremonies are required to 
be observed in the execution of such instruments. With re- 
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gard to attested wills, the requisites of the English, ; P I T ~  our 
statute, except as to  the number of witnesses, are substantial- 
ly  the same. I t  is well know11 to tlie profession 1iow strictly 
-we may say stendy, the courts, in  both countries, have de- 
~rrandcd a coniplianee with these provisions of the law. The 
same policy mnst gorem us, when we come to decide, wlietll- 
e r  the requisitions of our statute have been complied with in 
tile execution of a paper-writing, propounded as a holog,.aaplt 
will. One alternative requisition of the statate is, that it 
must " be found among tlie valuable papers or effects" of tlie 
alleged testator. Eefore we proceed to enqnire whether the 
proof in  the case before us comes up to tliis requisition, i t  is 
proper for us to iiotice that the act does not say " among val- 
uable papers or effects," or " among any valuable papers or 
effects," bnt uses tlie definite article the ,  saying " axrong t h  
valuable papers and effects." In  many, if not most eases, the 
deceased will be found to liave kept his notes, deeds, and 
other papers, together wit11 his money, and otlier ralnable 
effects, in  oiie drawer, or other place of deposit, and that will 
be tlie place wllere his will ought to be found. If he have 
more than one sucli place of cleposit for his "valuable papers 
or eff>cts," and his liolograpli script be found i11 either, we 
will not nndei+take to pronounce that it sliall not be proved 
as a will ; bnt if one of the places have payers or efects. nf 
little or no d u e ,  wc certainly cannot say that a script, 
f'ocnd there, is among the valuable papers dr efYects of tlie 
deceased. Papers of 110 applwiable T d u e  lyiug loose :tnd 
scattered over the bottom of a drawer, cannot, wit11 any pro- 
priety, be called valcrable palxrs a t  all, but they certainly 
cannot be the raluable recynisites, wllen coinp:~recl wit11 deeds, 
notes, and otherpapers, relating to important transaction3, i'onntl 
in rtnoiher drawer, tied u p  in bursclles and labelled. The same 
remark may be niade with regard to an article of property 
wort11 only the fraction of a dollar, put in one drau-er, coni- 
pared wit11 s e r e l d  articles worth many dollars, deposited in  
anotller. The fhrnier cannot be called, in any just sense, t h  
valuable effects of tlle testator. Such was tlle conlparative 
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condition of the two drawers, as made ont, by the proof, in 
the case before us. I n  the one, which contained the valua- 
ble papers and effects, the script was not found, and yet, that 
is tho plilce n-here the deceased wonlcl almost certainly have 
l)nt it, if lie liad intended it to operate as a xi11 disposing of 
his ~rliole estate. In the other, it v a s  found among looie 
receipts, a11 old copy-book, and a purse, which llacl belonged 
to one of his deceased children, contailling a few piece5 of 
silver, amotinting, in all, to eighty cents, and also among sev- 
eral imperfect instruiilents of a te&unent:trp character. Therc, 
the script in cjl~estion, might well ha re  been loolied for, if it 
\\ere regnrcled by tlie writer a i  yet incoinplete, and the 
maxim, ~,osci i~ci-  o 60c;ix. might \yell apply to it. 

13nt it is objected tllat n conztrnction which would reject a 
paper. foluld under the circu~nstnnces proved in this case, i,- 
too strict, arid may d i ~ q ) p o i n t  the intention of iiinny persons 
~ v h o  &lied, and intended to die testate. The rel)ly is, tlmt 
it  will be rno~-e liliely to uphold the policy of the statute in 
its attempts to prereut heirs, and next of kin, from b e i ~ g  de- 
prived of their just rights. I t  is nut more strict tila11 the con- 
btruction which has been put upon that clause of the statnte 
~ r h i c h  requires the pnpcr to be attested in the presence of the 
testator ; and we tlii~lli both necessayy to accomplish the 
beneficent purposes of' tlic statute. 

This particular objection was decided against the defend- 
ants, and t l ~ c  veldict aud jndg~nent  were given in their favor 
upon anotlier gron~ld,  bu t  as this oug l~ t  to have been decided 
for them, and is fkttal to the probate of tlie script as a will, 
we must aftirm the judgment, n-ithout ~d'erence to the other 
objections. 

Ps~z C ~ I A J I .  Judgment affirmed. 
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CHARLOTTE DAWS, administratriz, v. DAVID TAYLOR. 

FT11ei-e a plaintiff deckc~res as udnzinist~ator, profert of tlie letters of adminis- 
tration is made in thc declaration, and no proof in respect to plaintiil-"~ rep- 
resentative cliaracter, is required on the trial. 

A c ~ r o x  of ASSUXP~IT, tried before Ilis IIonor, Judge ELLIS, 
a t  the Fall  Term, 1856, of Cherokee Superior Court. 

The plaintiff declared on the defezdttnt's promise, made in 
the city of TTTashington, for board alld lodging there f~irnish- 
cd lii111. The defendant pleaded the general issue. I t  TX7L1S 

was insisted, on the trial, that the plaintiii' should produce her 
letters of administration, otherwise that she could not recorer, 
and the court was requested so to instruct; but his Honor 
refused to do so, holding that the plea of the defendant did 
not put that fact i11 issue. 

Verdict for the plaintiff and judgment. Appeal by  the 
defendant. 

Gaccter, for plaintiff. 
J. lr. JITooocl$~~, for defendant. 

PIEARSON, J. F e  concur in  the opinion of his IIonor, for 
tlie reason given by  him. TVhen a plaintiff LZGCZWW as  ([(I- 
971 iu iaZ~atoi,, profert of tlie letters of administration is made 
in the declaration, and no proof in respect to that fact is re- 
quired on the trial ; but when a plaintiff cleclares ln his owlc 
~ i y h t ,  as for a trespass, or for trover, after the property had 
come to his possession, the f'act of his being ad~ninistr?itor, 
constitutes a lid; in his chain of title, and is put in issue, and 
rnust be proved on the trial ; no profert of the letters of ad- 
ministration being set out in the declaration. This is a well 
kettled distinction. 

PER Cuarax. Judgment affirmed. 
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D: B. HOD'GES v. N. M. HOLDERBY. 

Where o w ,  in the absence of a principal, ernp!oys hi's general agent to carry 
offgoods in the princpl's wagon,and sell them for him, contrary to his orderu 
but the latter recognizes the act of the agent, and receives pay for the service 
d l l k  wagon and tcam, and of the agent, this does not bind the principal to 
account for money received by such agent, a d  not paid to the owner of the 
goods. 

,hc~rox of bssc_?rrsrT, commenced by a warrant, and tried' 
before his I-Ionor, Judge ELLIS, at the Fall Term, 1856, of 
Watauga Superior Coart. 

Tile plaintiff declared for a balance clue for money had, and 
received by bim, for the sale of a qnantity of bacon. 

I t  mas proved, that one McGuire, was employed by the 
defendant as a clerk in a $tore, in the County of TVatauga, 
and was his general agent for the transaction of business ; that 
on one occasion, mlien the defendant was absent from liis place 
of business, be wrote to JfcGuire to purchase a load of iron, 
at  a given price, and take it down to Eockingham countj-, and 
bring back a 1.et11rn load of goods for his store ; that the iron 
m a  not to be parclmed at the price to wllich ha was limited 
by the defendant. Rntlier than take the wagon to Rocliing- 
ham empty, Le took in, as a part of his load, a quantity of 
bacon, belonging to the plaintiff, which at the request of the 
plaintiff, he sold and received the money for the same. Upon 
his return to Watanga, McGnire paid, tlie plaintiff part of the 
money, arid infolmed the defendant what he had done i n  
relation to the bacon, and other things taken off in the wagon, 
to which tile latter replied, "it  r a s  all right." The price for 
liauling the bacon, was paid by the plaintiff to the defendant. 

The question was, whether the evidence disclosed an agency 
from the defendant to McGuire, so as to make the former 
liable for the price of tlie bacon. His Xonor charged the 
jury, that tlie facts set forth, showed such an agency as did 
nlalie him liable. Defendant excepted. 
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Verdict and judgment for the plaintiff. A p p d  by the 
defendant. 

Gaithey, for the plaintiff. 
Lenoir, and A very, for the defendant. 

RATTLE, J. The plaintiff's dealartion is f'or money had, and 
received, by the defendant to his use. Now it is very certain, 
that when the money was received by the defendant's clerk, 
McGuire, upon the sale of the plaintiff's bacon, i t  was not re- 
ceived, either expressly, or impliedly, by the defendant. Up 
t o  that time, McGuire, in taking the bacon to mal.ket, so far 
from acting within the scoye of the authority given him by 
the defendant, was acting directly against i t ;  for the defendant 
had directed him to carry dowu a load of iron in his wagon. 
There is no pretence that the defendant was a common cawier, 
and that McGuire was his servant, employed in the business 
of transporting goods. The price of the bacon then, was re- 
ceived by McGuire alone, for the use of the plaintiff, and the 
latte? must at  that time, have so understood it, and 11e seems 
to have acted on that understanding  hen he accepted a part 
of the money frorn McGnire, and paid the defendant f'or the 
hauling and sale of the bacon. 

The question, then, is whetller the expression used by the 
defendant, when McG~zire returned with the wagon, and told 
him what he had done, that " i t  was all right," changed the 
character of the transaction, and made him responsible to the 
plaintiff for the price of the bacon. The recelltion of pay for 
the use of the wagon, and the time and labor of his clerk, in 
selling the bacon, could not have the effect to make the de- 
fendant liable, because he was entitled to i t  whether McGuire 
had collected the money or not. Nor are we aware of any 
principle which can make him responsible by the mere effect 
of his recognizing the acts of his .clerk as a11 right. The clerk 
had done several acts not anthcrized by his previous orders, 
which the defendant thought proper, under the circumstances, 
t o  approve. He certainly did approve, among other things, 
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of his clerk carrying d o ~ ~ n ,  and selling tlie bacon for the 
plaintiff, and as the agent of tlie plaintiff, but i t  does not 
necessarily follow, that he thereby intended to assume the 
responsibility of his clerk's faitlifnlness in collecting and pay- 
ing oJrer the price to the plaintiff. I n  tliat transaction, we 
are ~atisfied froill the circnmstances, tliat the plaintiff' looked 
to JdcGnire alone for his ~noney, and did not think of 
holding tlie defenclabt responsible for it, until he afterwards 
found that JlcGuire had been faithless, and had "kept back 
part of the price." 

PEP. CURIIX The judgment must be reversed and a 
v c q ~ i j , e  de novo awarded. 

'Wlere an administrator assented to the possession of a clistributee's suppoacd 
share of the estate, up or^ condition that he sliould thereafter give a refidrid- 
ing honcl, d ~ i c h  co11iiItion is not complied with, the administrator may rc- 
cover the property from such ciistributee. 

The possession of the distrihuiee, under such cireumstauces, is not adversc. 
and tlic statute of limitations, for the period of such possession, mill no: run 
asainst the admiriistr.ator. 

TILIS was an action of Tnovcn, tried before DICK, Judge, at 
tlie Spring Term, 1557, of Davie Superior Conrt. 

Pleas, general issue, a i d  statute of limitations. 
The action was brongiit for the value of two slaves, Kcrr 

and Amy. I t  was aclniitted that the slaves, in controrerby, 
mere part of the estate of Win. F. Kelly, who died in ISAS, alld 
tliat as such, the3 come to the hands of the plaintifi;  rho w n i  
appointed his administrator at Febrllary court, 1849. Thebe 
b l a ~  es were hired for tlie years 1849, 1850, and 1851. It "11- 
])eared tllnt at the cormnencement of this suit, 23th of De- 
cember, 1854, tlle slaves vere in possession of tlie def'endant, 
and on the day before that, the plaintiff nude  a demand of 
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the property, which the defendant 1.efnsecl to deliver, clairn- 
ing them as his own. 

I t  further appeared, that at  Sovember  Term, 1S50, of Da- 
vie County C o ~ ~ r t ,  a petition was filed by  all tlic next of kin 
and distributees of \JTilliain F. I ic l l j ,  for a division of a large 
number of slaves belonging to his estate, setting forth that 
they %-ere tenants in common of the said slaves. and praying 
tlie court to appoint comrnissioncrs to nlake n division of them 
arnoiigst the said petitioners. Con~nli~bioners were aljpoint- 
etl, and in tlie ~nontll  of' I)eceniber, 1850, they proceeded to 
xnalre a division and allotnlent of the s l a ~ e s  accorcliug to the 
order of the c o u ~ t ,  of wllicli they 1nade a report to February, 
Telm, 1851, and tlie distribntees, I\ it11 tile e\ccption of John 
Kelly, took ellalye of' the s l a ~  es allotted, and hired them ont 
for the ?-car lS.71, but as to tlio>e allotted to tlie said John,  
they contiri11eii in c h ~ ~ g e  of the pl,~ilitiE, ancl were hired out 
fly liim for that Teal.. ho111e of' tlie next of kin being clissat- 
i,ficcl with the c l i~  is;on, it Ira- .et a-iile by consent, and the 
llircs for tlie 3-ex 1351, XTere accomltecl for to plaintiE. ,It 
Soren iber  Telln, l S e ? l ,  of'tlle szitl colirt, a new order was 
made for the clivi-ion of t l i c ~  slaves, and the same co~nmis- 
sioners u ere nppoilitccl. T!ley ngnin met on tliiz busines on 
"jdi of Dcccml)er, 1S1, and niacle anotl,er c l i~  ision, ~ l i i c h  
ITLZ? reporfcJ to tile elit-nins term of the court, (Vcl~rnary, 
3 552 ,  ,, n.!d confiiliietl. \lTliether t l ~ c  plaiLltifi I\ :I\ ljre,-cnt at  
t i i ~ b ~   neet tin< of ;lie enluliiib-ionili*, -\i>ls left ~iiticcrtt~in 1)y tllc 
tc;t;n:on~-. , i l l  the .!RT-CS thus allotted at  tlie Lrttcr 12ieeting 
of :ili: coruinis.;oner-, ~ i t i i  c\ccpiiol~ of l1io.e dc;iyrntecl ful. 
.iolln, xt7cr:t illto tile po-.;e.-io:1 of tlic .ei cr:il diitlibutocl-.., ~ l l o  
ga\ c i c f i ~ n d i n ~  l ~ n i l s  scccxxling to 1:rw. I k r r ,  :wd  hi^, tlie 
5 1 ~ ~  e j  i l l  ( l l ie tioil, were ;i&din aiiottcd to John i\'eil>-, bui  he 
ga l  e Iro ~ c i ' ~ ~ l i d i ~ : g  lm1id. ~ i o r  did ally olle do .o for 11i11i. 7 t  
:~pl)c:wed, in c\-idcnce, tlint i l inr~l \ -  after the 1-t of ? T s ~ i n a r ~ .  
LS?.', tlic said Jolun ~ m s  l i \ i l ~ g  \tit11 the def&n~lailt, \rho l ~ p t  
a t a ~  ern in tlie ton-n of JIocl;bville, and hail these slaves there 
i n  his possession ; wliich possession was continuecl a t  that 
place, either by the said John, or tlie defendant, until they 
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were demanded by the plaintiff as above stated. It also ap- 
peared, in evidence, that a t  the time the commissioners were 
engaged in maliing the allotment, as the distributees were 
abont to take charge of their several lots, the l~laintiff m'de 
known to them his intention to retain his right to each lot of 
the slares until refnnding boncls were given, and that on the 
evening of the last division, he  fnrnislied John Kelly with a 
bond for him to have executed wit11 sureties. 

It was further proved, that about April of 18;2, when a 
trustee, or officer was ahout to sell, for debt, certain other 
slaveq, which llnd been allotted to John Kelly, the plaintiff 
asserted his riqlit to tlie slaves, arid refused to let them be 
gold until tlic crcdi torspve satisf'actol.y assnrance tlrat r e f i d -  
ing lmnds wotlld be esecntcd, and that abont three months 
afterj-r-ads, an angry altercation took place between plaintiff 
and dcfenclant, because the former was insisting 1113011 a re- 
fimcling bond being esecnted as to Kerr, and Amy, 

I t  furtlier appeared, that the adininistratio~i of the estate of 
Wsn. F. licllv, w~is  not chased, bnt that there remained out- 
standing debts against i t  of more than $4000, ancl that the 
other nliacl~iii~iistererl property in the lmitfs of the adrninio- 
tmtor, amonntcd only to aLont $400. 

I t  was insisted by the clcfeniiant's counsel, ancl the Court 
was called on to instruct the jury, 

h t . ,  That if the consent of tlie plaintiff, tto t l ~ e  possession and 
division, was unconditional, he could not recover. 

2ndly., That if the plaintiff consented to the possession and 
divijioiz, upon co~ldition tllat each of the distributees should, 
'rfter the division. give a refunding bond for tlie share allotted 
to him, still bucli ;I surrcncler of' llis right would e n w e  to the 
?,cnetit of all tlie diatril)utecs, aa well t h e  who did not give 
rei'uudiiig boilds, as those who did, ancl that such conditional 
&bent would clefcat the right of the plaintiff to recover. 

Srdly., That a possession arid division made under such con- 
aitional assent would be a good possession as to all the dib- 
tributees, and that such division must be good as to all or none. 
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The Court charged the first point, as requested by the de- 
fenclant. 

As to the other two, lie declined gix-ing them, bnt told tlie 
jury that the ~lirision might be eRectual as to part  of the dis- 
triblztees, and 110; so as to others ; and t l d  if they sllonlcl find 
that the plaiiltiii' only parted ~ r i t h  his posse do^^ 011 condition 
that each of the Ji~tribnlee; dlonld give n refimtling bond for 
the share alluctecl to 11i111, vr  her, those vllo coinpliecI wonld 
ncqnire a light of property and posse4oi1, but that as to Jollli 
7iclly, n-ho i'i~iled to con~p!j- with the condition, h e  ~ ~ o u l i l  ac- 
ciuire no silcll righi. The defenclai~t excepted. Verdict i'cr 
plaintiff. Jnilgment and appeal. 

SMII, C. J. Several interesting questions are presented iiy 
ti& case. 

I;/'iv:.t: Can a11 exccutor gi\-e a qnnlifiecl nsselit to a l e p c g  ? 
.C.~oict7!1/: 'tirliere there >we several legatees, who are inter- 

ested ill a joint filncl, c:ul the esccntor give a cnilditioiial assent 
tir :lie legacy to one, and refuse it  to ai:citiier? 

A becluest, l ) r o p e r l ~  made in :2 will, vests in the legatee cpon 
t5e death of the tcsi:;toi-, hnt he cannot take posscssioll rultil 
t i ~ c  execlitor gives his assent. I'c is necessary that tlie legal 
es's.te shonld rciuilin in the e s e c ~ t o r ,  as the persoml pwperty 
of the deccauecl constitntea, in gener;d, the priinary fi l~ld ~ b r  
the p p i ~ e n t  of the c1e1b:s of t l ~  testator. Sg our ln~v ,  :he 
eseeutor has t ~ ~ - o  Sears to settle up the estate. Vpon the first 
l,oint, 111.. 7\~illiaii1~, i:i Iiis 2il TO!. of the ~ T T  of ~x 'Ys . ,  S-IS, 
is \-erg explicit. After esponi:iling the law concen~ing the 
esecntor's nsscrit to a lcgxcy, lie says: 6'Tlle assent of rhe 
esecntor may be ~110il a conditioi~ precedent, as if lie s!lonld 
tell tile legatee tlmt 11e ~ r i l i  pay the legacy, proricled the as- 
sets are sut5eient to answer all clenlaiids; or in case of ,z 

devise of a term of years, proviclecl the legatee will pay t h c  
l-ent in ayrear a t  the testator's death. And in either case, if 

17 
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tlie coiiclition be not performed, there is no assent." For  this, 
lie cites l\Tent~~-orth's Oflice of Executor, 429-the 14th edition 
-a ~ o r l ; .  of the Iiighest authoritx. 

Bnt, to tliis principle, there is a reservation that the condition 
must be sncli as the execntor lias authority to impose ; as, if 
he  cleclare liis assent, pro1 idecl tlie legatee shonld go to some 
particn1,ir place, to perforin some business for the executor';; 
personal benefit, the assellt n~oulcl he consicle~ecl absolute. So, 
if the assent be on a condition snhsccj~~ent;  as, prox-icled the 
legatee will pay the executor a certain smn annunllr, snch 
cnnditioii is void, and a f;lilure in  performing it ilia11 not divebt 
tile legatce of llis legacy. So, .\\here a man clevises a term to 
J. S., and the execntor assent that J. S. and J. T. shall 1 ~ ~ 1 - e  
the tarn1 ; liere J. S. bhall have tlie term abnolutely and solely, 
4 Coke's Rep. 23. Lord Cosc,  in the same place, says '* or 
that J. S. shall ha re  i t  on condition," it is an absoln'c assent. 
I I e  evidently means such a coiiclition as is annexed to the 
n+ent to the devise to J. S.-nameiy, ally col~clition which the 
esecutorlias no antliority to make. I11 tliis light, 3Ir. TTilliamu 
consicleis the e.rpl.ession of Lord Cosz., for he cites lliill 
authority for the exception which he states as to conclitiond 
aaaellt~ by the executor. 

Let us, non-, bring our case to the test of the ellactmelit of 
our !an* 1113011 the snbject. Ey tlle 1Sth sec. of the 46th chap. 
Re\?. Statntes, i t  is made the duty of tlie executor to pay over 
to the legnees, or clistributees of a ileceasecl person, after tlle 
expiration of two years from tlle granting of the letters testa- 
mentarj7, all the persolla1 estate to nliich they are entitled, 
' b  sucl: person, or persons, or some otlier for them, giring bond 
with t ~ ~ o  or more able s~weties, tllat if' any debt, &c., they 
shall resl)ec:i:-ely refund, and each pay liis, or her, rateable 
part, kc." Ily this act it is rnacle thc duty of the execntor, 
before assenting to a legacy, or to legacies, to take fro111 each 
legatee a refnnding bond ; and tliis is as well for the security 
of the executor, himself, as for that of the creditors of the 
cleceased. The acln~inistrator here, after the commissionel.s 
had di~- ided the negroes, as stated in the case, had a right to 
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[.etain them in his possession uniii tlia mrcml legatees, to 
dm111 they \rere r e s p e c t i d y  allotted, sllould give r e f i ~ n d k y  
bollcis as xqn i red  by law. I t  is itnred in the caze, that all the 
Cistributees complied witit the conclitioi:, and 1wei1 ecl theb  
shares of tlie negroes, except Job Kcll~7, il:ho ncrcr  p r e  :% 

refiinc!ing l~oild ; and ulitil he does so, the s laws allotted to Liin, 
stili reinail? in the legal pos~ession of the atministrator, for he 
Ims eo t  assented to the dLtrilJuti~-e s l iax,  the coac!ition not 
Tjeicg coinpiicd n-ith. 

A to the sccnnd cluestion : A general asscnt, by an executor 
to one of two leg,~tees of a q~ccific propelaty, i, ail a-ent to 
'i~otll, as if :l, l e ~ s v r  fcJr years 7)ec~ue:ath the ruiit to /L, an,t the 
:and to 33,  an :tc.ei;t to o i ~ c  is an a ~ s c n t  to both. 8 w  3 Tfm's, 
o:1 Ss'r;;., 488; Eoper Oi? L q c i e - ,  72s. I l e re  the ili~triI~ntec3 
were tenants in common of the slaves, and ~ l i i l e  so, an asbefit 
by the adininistrator, to one of the t c ~ a n i s ,  n.oxld Lnve 
i~jurecl to the benefit of all. Cut  af'ter the c1iai:iolt by the 
comi~lissionen, the tenancg. in colnuion Tvas scvered, and cacll 
distrilutee acquired a right to the slaves allottccl ;o Ilim, still 
leaving to the adliiillistrator Ilis right to ol~ject  to ally of tlie 
di,~tributetx taking posaessioa of those allotted to him, until 
he  bad coml~lied -\.;it11 the reqnirements of the lawa It wa3, 
therefore, not in  the power of the Court to give the jury the 
2nd arid 3rd instructions as requested by the dcfendarrt's 
counsc2. 

Tllc statute of limitations cannot avail tile defendant ; fbr 
until Jollii Kelly comi~lied with tlie ccr~dition upon i ~ h i c h  the 
xegroes \rent into his possession, he  was the Imilce of the 
phintiii', and :i, lie l i w d  wit11 the defendant Johnston, tllc 
px,ession of 3ie l I j  x a s  11;s IJO-session. 
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\'ilicrc n judgiiicnt rcuclcrccl bcforc a ju~ticc of ihc l m c c  is np ldc11  fiom. 
:111(', rlii l)nrti;..q: ljy cu!mmt, witS;!ll.;~\v tlic :lplwal, the jutig111~11t is ristorctl. 

T l ~ e  p : ( ~ ~ ; ~ c x t  CJS a l~,-scr SLIIII t11m tl!c ~ I I I O I I I ~ ~  ~ ~ ! i , i ; ~ ~ ~ ~ ~ l ,  - , ~ - i ~ ~ m  t l ~ ~ ~ : u m ~ ~ i l t  ::I 

q : . l , , ~ t i ( ~ i ~  i- LIX..CIA t ~ i n d ,  x i 1 S  S L I ~ I ~ I U ~ ~  t11c ~II(:.L US :~ccord m ~ l  sati,dac:io~!. 
i!' ~ c c i v i c l  in c':i*c!~:qc of .iucli cdsi~li. 
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The comt charged the jury that the w i t l i d r a ~ ~ a l  of the ap- 
peal, restored the judgment. I I e  charged also, that there 
Tras eridence of a payment of one dollar on the judgment, 
l ~ n t  that  there  as 110 erideixce of an accord and satid'action of 
tile jndpnlent, a n J  that the plainti8 u-as entitled to recover 
f i ~ r  the l~alance, ai%er clcilncting one cloll~r. 

T-edict for the plaintiff, and jnilgmclit acco~clingly. DC- 
fciidaut appealed. 
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satisfied, and said they had settled it. Y h n t  w i s  the inten- 
tion of the parties i11 this transfer of tlie dollal., was a matter 
of enqniq- for the jurr.  The p a p e n t  of a Icss smn than illat 
claimed, vil! support the plea of nccord and satisfaction 
where tlie ainoni:t is n:~scer ta ined mil ic dispute, if i t  is 
receil-cd in discharge of tl:e amount claimed. 1';iznell's case, 
5 Co. Eep. 117 ; 8 ~ ~ ; t h  V. J', 'ciii.>i, 5 Ilan-ks'I:ep, ,580 ; Stark. 
a a  Er. 2 i--, pt, 1 in S o t e  ;, St(& Vusil'i r. .L;iii4/~I~.r,, 1 Dc-s.. 
xad Eat, 565 ,  



AIJGCST T E R X ,  1867. 511 

agreenzent, lion-ever, as proved, v a s  more than three years 
before the bringing of the snit. 

-4 new promise, or ttckuo~~lcclgment of a subsisting debt, 
was relied on to repel tlii: bar of the stntnte. Upon this point, 
Glle ~~~<.CI/IWJ swore that, in the year 185, ~ r i t h i n  less tliall 
three years of the b r i n ~ i n p  of the snit, Ile heard tlie plainti8 
demand payvrnent of the clefendant's intestate of a debt tvhicli 
lie owed Iiim for the pnrchase of a note. Intestate replied, 
" J-on I ~ n o ~ v  I hare  lmid fonrteen or fifteen do!l:trs on i t  ;" to 
n llicli the plaintifi' ai*ented. I I e  then askecl the plaiatiff'ho~v 
much he claimecl ; to which the plaintifY repliecl, sixty odd 
dollars." The intestate tlien asked the plaintiff if lie tvoi~lcl 
take good cash notes according to the original contract. The 
l)laiiitiffrepliecl tlmt he ti-onld if tlie notcs n-erc good. To 
~ r h i c h  the defenrlnnt's illtestate inacle aasn-er, that they sllol~lil 
be  good, or he  ~t-onld make them good. I I e  f ~ ~ r t h e r  said lie 
could not settle tlieti, as his papers were at  his resitlence, (sonie 
miles clistance); but that lie vonlcl get them, ancl make the 
settlement, and l a a h  it all rigllt." 

The only ~~ilcstioll  n-as nlietller the testimong of N c C ~ ~ r r y  
took tlie case out of the operation of the statute of limitations; 
~ rh ic l i  (i~lestioil was. bj- the co~isent of tlie parties, leserred 
by  the Court, wit11 leave to set aside the rerclict and order a 
nonsuit if the Court s!ionld be of opinion against the plaintiff. 

Afterwards the Co1u.t declared his opinion to be tliat, a fair 
interpretation of the conrersation of the plaintiff's intestate, 
was, tliat after a, reference to his papera, he  ~voalcl settle ailti 
pay the bslalice clue in good ca:h notes, wllich mas not a 
proliiise to pay in  money, and, conseqnently, there was no new 
promise wllicli tvonlcl prevent tlie operation of the statute. 

TVlieren~~on, the verdict was set aside, mid a nonsuit entered 
according to the agreement, from tvliich jndglne~it  the plaintiff 
appealed. 

Z d m y ,  for the plaintiff. 
Gultheiq, and X. TB TT%od$x, for the defendant. 
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e i t l~e r  cspressed or implied, and tlle terms nseil mnst be 
certain in tlieniselres, or must llxvc sn%-icient certainty to gi7-e 
:L distinct cnnsc of' nciioil by aid of tlle nlnsim, i / l  c c r t u i l ~  mt 
9!!0/l  ceiPt / ~ ? i i  ~ ) ~ i e a t  / eiicli. Tliis, v-e tllilik, lie !\:is clone. 

r ,  i11e te-tinioily, reliecl np : i  to pm\-c tlie new pro:liise 1-efers 
to tile originni c o ~ ~ t ~ w t  too p!~iill;: to i ~ e  ~nlsunclerstootl, m i l  
the : L ~ E O L U I ~  of' sixty dollars is a > ~ ~ r i ; ~ i l i t ( :  i ) ep l l i i  a clile~tio~l. 
'l'jle I V ( J Y C ~ ,  "odd," lnay Le ~ e j e c ~ e c l  :IS snr!j!iiangc, ~rl,oii the 
m u s i ~ ~ i ,  !clll lcj ,o,  ;i! !~i;la ~ l o i c .  ,ciZl(~li~lx. See L?,ll~iL v. f i ~ ~ i t ~ ~ ,  

3 Jones' 351. llel). SO. 

Oiic  rho prosecutes nnotlm for n pcijiiry, in  s\rcnrii?g to n matter that coulil 
not nr~loimt to n pc~jury,  (being nn imrnatcri~d ihct) cannot be protected 
by pro-i.in,rr the ti.uth of'liiu charge. 
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been guilty, was gpilty. I t  is a case of apparent gnilt as con- 
tmclistingnishecl from real guilt. I t  is not essential, that there 
dlonlcl be positive evidence at the tiine the action is coni- 
mencecl, but the guilt shonlcl be so apparent at  the tiine, as 
wonlcl be snficieilt gronricl to inclnce a rational and prudent 
man, milo duly regards the rights of others, as well as his 
on-n, to institute a prosecntion ; not that he knows the facts 
necessary to ensure a conviction, but t l~a t  there are Enown to 
him sufficient grounds to suspect that the person 11e charges 
was guilty of the offence." See t l ~ e  case of JIzmns v. Uu- 
p n t ,  2 Cro~vn's Rep. Ap. 65, cited in Cycd17zess v. JIc~l,tin, 
3 Uev. I h p .  454. 

This reasonable ground of snspicion may involve a question 
of law as well ah of fact ; for certainly, no rational and pru- 
dent man, l~aving a due regard to the riglits of others, as well 
as liis own, woulcl rashly commence a prosecntion for an act 
~ ~ h i c l i  the lam did not hold to be criminal. If he believed 
that the person suspected had committed an offence, and clicl 
not l aow that it was an indictable offence, he ought to make 
enquiries of those who did know whether it  was so or not. 
Should he neglect this prudent precantion, he will not be 
protected by proving the truth of his charge. Tlms in the 
case above referred to of Cntiness r. B ~ C I Y ~ ~ I L ,  a wit~iess on 
a trial, SIX-ore " that a niagistratc, upon the retnrn of a State's 
I\-arrant before him, llacl told the dcf'endnnt tlieixin, that 1111- 
less he gave his note, &c., he ~u'oz(ld semi J L ; I ~ L  to jail." The 
The magistrate had, in trnth, said to the defendant that, " un- 
less he p v e  his note, kc., he woulcl bind l~ina to uppear at 
COZIT~."  For this variance, the witness was prosecutecl for 
perjury, and npon being acquitted, brouglit an action against 
the prosecutors for a n~alicious prosecution. 

The court held that, under the circiimstances in which the 
words TTere spoken, it was immaterial whether the magistrate 
used the one set of words or the other, and that "tlie differ- 
ence between the words spoken by the magistrate, and the 
words which the plaintiff swore he made use of, was not sua- 
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cient to escite, in  the iiiiiids of the defendants, a reasollnble 
suspicion thnt he 11ad committed perjury." 

I n  the cnse now before us, the qnestion 11-liicli I T ~ S  put to 
tlie plainti$ \~11~i l i c r  lie lincl macle an dteratioil in  the ?wI'- 

, ~ l , ( f ,  u-ns 1,lailily inlnlnterinl to the enrjuiry ~ ~ l l c t h e r  llie de- 
f'endnnt, in t l ~ n t  trial, liacl conimitted forgery by dteiiug 
t h e  dntc of' 2 / to te;  2nd we tl~iiili no rztiollal aiid prudent 
mml, ~ l i o  iinly reg,~rtlecI the rigllts of other.;, 2s nel l  as his 
n~vii, ~vonld, 11 itiioilt enquirp niletlier n iltlse Xi>a\TeY to S U C ~  

n iiue>tio1l v z s  l>erjurj ,  lmve ii~stitiitecl ,z prosec~ztion for tlint 
oKence. I11 cllargi!?g tlmt the dei'cxtlmts had ~imcle ont a case 
of probable cause, we are of opiliion that liis IIonor erred. I n  
c o i i q n c n c e  of ~rIlicli, tlic judgment ~ n m t  be reversed, niicl a 
C L I L ~ I ' C  ( h  5 ~ 0 0 0  a \ \ - ~ ~ d c d .  

If water be pontlc0 ljncli on thc Imld of nnotliei, ljy ihc cwci.ion of a inill-(lam 
lle is cntitlell, in tile vcinctly hy l)i~titioi~, to i lo i~i i~lnl  tlnni~iges, n l~c the r  there 
h : ~  actunl ilasungc or not. 

-1u c.ici~i,t.i~;l to tllc co!npctc~lcy of tlic. ~~;iLuezs, iiectl no t  xct out thc tcatilno!iy 
n1,ii.h ti:c ~ i m e s  Tvas c:illcil to gire. ( I L ~ I I L ~  I-. Jfi,t~e7~ 4 Joilcs' IkpJ 121: 
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banks of the rirer,  and was taken np by absorption, and did 
no i~i jnry,  wliatercr, to the plaintii3"s land, Ile n-onlcl not be  
entitled to nominal cl:ulmagcs." To wliich the plaintifi'esceptetl. 

A witness was called to prove what one I m l i i l ~  Stonc, R 

clecensecl n itness, had testifietl on a former trial of tliis cause. 
1'11011 a prel i~nimry examination, the witness wid he was able 
lo state tlle sub-tance of all tlmt 1111.. S ~ ~ T T C  clcposec! to oil that 
occasion, on tlic sul~ject of (lainage, but  as not nljle to give 
the  substance of his n-hole evidence in the cause. The ~ ~ i t i i e s s  
was objected to by the plaintiff', Lnt admitted by tlie Conrt. 
Plain tiff' again e~ceptecl. 

Tlerdict and judgment for the defendants; and the plaintiff 
appealed. 

I ~ T T I  T, J. The last proposition in his IIonor's charge npon 
the subject of dalllageq, calil~ot be supported upon n proper 
coiistrnction of the l j t l i  sec. of 74th ch. of tlie I?ex;. Statutes. 
(See Eev.  Code, ch. 71, sec. 14.) If tlic ~ ~ a t c r  be, in fact. 
ponr1ecZ back upon tile p?ninti!l"s land, 1:e will be entitleil to 
yecow:., a t  l e a ~ t ,  nominal clamages : the statute i~c ing  htencled 
to cl:anze the for111 and details only of t?le re~sed,j-, and not 
the PI-inciple of the action. Sce G J L t  T . JUIU~, 1 UCP. and 
Eat. Eep.  339. For tllis error, l io~vcrcr,  Iii, IInnor is not 
req~onsiible. as ?lis c h ~ r p  is fully sustnilled by srliat mas s:titl, 
j~iad\erientl:;, ~JJ- tliik COII: t, ill tlle cLse of , i i i ' , , , t  l I-. Xl!,~cl, 4 
Jones' Eep. 121.  Tile dictum, which causcd tlie ertcr, T T C I ~  

iiot neccsiary to the dec iz io~~ of the case, tlle judgnicilt in ~-,-;-!lich 
~ v c  stili thildi va s  riglit. ' T e  cnmot  bnt rcgret the elrior, 
thong11 it occnucd 01 y ~ c / ~ [ l o  o~i!y, and are glad to n ~ a l  on:.- 
sell es of this early o p ~ o r t ~ ~ n i f y  of correcting it. TFTe tl lo~~glit ,  
a t  the time, that tlie coastruction wliich ~ i e  l~lacecl upon the 
section in qnestion, was necessary to clisconrage the filing of 
petitions in cases of trivial damnges, caused by the erection of 
mill-claliis, vh ich  i t  mas, manifestlg-, the design of tlie act to 
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do, but \re find tliat object @ciently xccoml>lished by the 
subseqnent proriso, whicl~ declares that, \&en the j n r j  shall 
assess dalllageb for the petitioner under a certain sum, to s ~ i t ,  
five dollars, lie slrall recover no mnre costs tlian clarnages. See 
Rev. Stat., ch. 74, see. 1 5  ; R e r .  Code, ell. 71, see. 14. 

A s  a 7~ , S ; I Y  c 7 ~  1 1 0 ~  nlnst be a~rarded,  011 account of the error 
to n-hicli we lia7-e referred, .\ve nliglit ahstain froill eyjressing 
an  opinion oii the cluestion of eviclcnce which T,vas raised on 
the trial, hut, the decision of his IIonor is in such direct oppo- 
sition to the opil~ions expressed in this Conrt up011 tlie subject, 
that we feel it our duty to call t l ~ e  attention of those who may 
be concerned in the nest trial, to it. In  tlle case of h g m , / b  
v. T G t k l i z s ,  1 Dev. aud Cat. Eep. 412, :he Conrt held tllat, to 
impeacll tile credibility of 21, witness, by proving tlint he swore 
difl'ere~itlj- as to a yarticnlar fact on a former trial, i t  Tr: i oot 
necessary that the irnpe:~cLing ~ ~ i t n e s s  should be able to state 
all that the impcacl~ed witness had clepnsecl. Bnt  in delivering 
the opinion of tllc Court, G A S I ~ N ,  J ~ d g e ,  diiti~igaisheil i t  from 
tlie case of a n-it1:ess r h o  v a s  callcil ro prove what a deceased 
witness had proved on a former trial. A s  to the latter, he  
c '  here i t  is required tliat tl:e secondar~  e ~ j c l m c e  s!lall be full, 
because i t  is offered as a substitnte. Tlle testimony of the 
deceased wjtness should be placed before the new, as the l a v  
~ e c ~ u i r e d  i t  to be placed before the fonuer, triers. Both1 are 
entitled, ~ o t  only to the trnth, but the whole truth. The copy 
must he ascertained to be faithfol before i t  is admitted as a 
reprcsenr,ztive of the original. Besides, to r e c e i ~ e  an avo7-i- 
eclly imperfect account of' w h t  had been formerly testified, in 
lien of the f o m e r  testiinoily itself, would be to encowage the 
party to o re r  partial, instead of full, secondary evidence. I l e  
wo~11d be ii~terested to seek out such witnesses as reniembered 
only those portions of tlie forriier testimony that made 
in  his favor." I t  seems, then, that a ~vitnes, is not coinpeteat 
to testify to what a deceased ~vitnesa more ,  on a fonner trial, 
unless he  saxs he  can state the suZ5timce of aU tllat the dec'd. 
witness testified ; and such aypearb to have been recognizecl 
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as the proper rule in the cases of BnZliilgc,? v. Bamcs ,  3 Dev. 
Rep. 460, ancl Jolze.s v. If'crcl, 3 Jones' Rep. 24. 

The objection made here b y  the defendants' counsel, tliat 
tlie t e b t i ~ u o l ~ ~  nh ich  the witllesb was called to give, is not set 
out in  the bill of esccptionq, so tliat the Conrt may b2y n-hether 
it ~ v a s  matel-id, or not, does not applj- ; bccn;:,c tlie aclmibsi- 
hilit: of the evi(1ence x i s  resisted up011 tlie ~ r o n i i d  of the 
i / m i , ? p ~ t c m y  of  tltc wlt~zcss, and not tllc i711 ,z(/!o lo?ityoj' I t i s  
t ~ ~ t h l ~ o ~ ~ y .  In  the cnse of the & t ~  v. JI ' I~ I ,  3 Jones' Rep. 
34S, the distinction between the two objections, is clearly 
pointed out ; i t  being there said, " I t  is o n l ~  where evidence 
is ~nlecl out on x c o u n t  of the . 1 1 2 ~ t t ~ l ~  tliat it is ~ iecessa~j '  to 
set on{, in the statement of the cnse, vlmt  ilie paify expected, 
cr  offered, to prove, so as to eiiablc the court to jnclge of its 
materia!itg." 

It is error iil a Judge to l e a x  a queirion to the decision of the jury x~ithout 
some c d c n c e  bearing oil such cjiscstion. 

TGhere a sum has ljccu erroileously found hy the jwy against the defi:~iiai~i, 
it d l  not cure the error for the plnjutii'l' to ofer to remit the ainorulc ti:us 
exoncously nllowxl, wirliont actually doing so. 

T I I I ~  vTas an action of AWSCIILPSIT hronght up by direct ap- 
peal from the judgment of a justice of the peace, to the Supe- 
rial* Conrt of \T:illres, w l i e ~ e  it was tried l d o r e  DICK, Judge, 
at the last Spring Tcrin. 

The snit iras hronglit for two parcels of pork a i d  sorile arti- 
cles clelivered by the plaintiff to tlie dci'endants. 

It was aclniitted by tlie parties that the plaintiiT contracted 
to delircr to the defendants fifteen liunclred pounds of pork on 
the first of January, IS-; that the price to be allowecl for it 
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 as six dollars per hcnilred ; that part of i t  was to be applied 
to the clisciiar~e of ~ T T O  notes-a jilstice?s judgment, and a 
i m l ;  ncconnt, n-liicll tlie tlefei~clants 1i:icl agaiiist tlle plaintiif, 
a:ld tllat the ~cni:lilidei. oi' tlie price v a s  to lie paid, one-!~df 
in pocls, mcl tlie other linli' in c a h .  It n-as fiutlier adliii:- 
ted, that no y ) ~ , l ;  x.ix tleli~.ereil on t l ~ e  1st  of J n i i ~ r q ~  bi:t 
that crii tlic 9th of t h t  mi)nt11, the pl:~inti!f' clcli~erecl S T 0  l'us., 
and x credit vns enicxcl by tlie tlefer~cl:ui:s cii one of tlic llotes 
for the price of tlint ciuantitj- tliat on the 94th of the 
s ~ l l ~  11i011tll, tl:c l)l;~inlift' dcliy-c~wl 769 Ills., ~ l i e i l  boil1 of 
the notes were deli\-eyed to tlic plaintiff, and an orclcr given 
liiiii by tile dcfcnd:mts cli~ectecl to the officer who liad tlie 
judgment al;o\-e n~el~t imied,  inatrncting liim to cleli~er i t  to 
~ i i e  plaintiii'; dint tlie ba!unce of the price of' tlle 110rfi deliv- 
ered, v a s  entcrecl to the cretlit of tlie plaintiff on the stoie- 
!IOCJ!<S of the defendant-s. The i~laintil'f tile11 callecl 011 t11c 
d e r k  of the clefciitlants, a All,. X u i f i z ,  to esamiiie and see 
!;ow t i l e  accui-uit s:ood on the I)ool;s, n-lien i t  was asceltailieil, 
I).\- llilil, tlmt t l icx was a balniice in favor of the plai~itifi' of 
$iS,49. 

r,-7 l i ic  1)lniiitiit' tl:en tlemmided this ljalnnce, nliicl~. ?!~e defend- 
- .  

allis ~ciiiicc! to 1,;17, d q 1 1 i g  t l ~ : ~ t  tlie whole cinnntity C J ~  1)o~Ii 
ll2cl :lot 'ucen deli\-ere:? nccol*tlji~g to the cnnfrnct ; snyii~g 
:,lso, that -j\-liei~ it l\.as all c';e!i~ci.ccl, 011e-1i:df of i t  v a s  to be 
p::i(l fi)i. ill g o d ; .  TI:e l)!aiiitifi' t!icn a i d  he ~rouicl delircr 
tlie rcn~ainilcr of tlic purl; ox the licst c l a ~ ,  and lie ~oii!;L 
ti,c11 see j~;iictlir _I  . tlie dei'eiiilanis \vonl(l not pay llinl. 

Tllc p l i ~ i ~ ~ ~ j f y  ibilccl to d e l i ~ c r  ~ I I J  l i 1 0 ~  1)01k, l ~ ~ t  ~ 1 1 ~ ~ 1  01.1t 
23, TT,-rL>y)L:L.c f < , ~  t11c ~JS>- ;~~ .  

f t n;;peara'., iil el-iGciice, tlizt seven clol!n~s of the iialance, . . cc,nji;Lg ti, :LC pl:u!i;i:i; Ti-::? ib!. fio!ile CO:X-S~IX beel; aild n 
j.:lri7 l~ii ic,  dcll\.cicii L;: the i,!ninii!f to tiic t l e h i h n t a .  

7' i l ie  coni7t clinrgecl the ;ill.?, that 1 ) ~  tlle teriils of the coli- 
trnct, as aclinltkei'i by the l~ar t im,  tlic l)lnin'tiiP ivns not e~ltitlcd 
t o  recover aily piL of tlic 1)rice of the pork 1111iil tlic ~rliole 
quantity of IZ~J 1~ouuclswas delivered, unless the l,lnintifl' 
liad ljeen ~elensed hy the clei'enclanta f ~ o m  tlic pcrfjrnlance of 
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the remainder of the contract ; that when parties entered into 
a par01 contract, they could alter, or modifjr the terms of it, if 
they thought proper to do so ; and that it mas for the jury t9 
decide, from the evidence before them, whether the def'end- 
ants liad released tlie plaintiff from his obligation to clelirer 
tlie balance of the pork or not ; that if, from the facts of the 
defenclants' delivering up the notes, giving an order for the 
judgment, and entering a credit on the boola, they shonld 
believe he had so released tlie plaintiff, the latter would be 
entitled to recomr for the reiiminder of the price of the pork 
after discliarging the debts specified ; that as to the other ar- 
ticles, he had an ~ulcloubtecl right to recover the price, to vi t ,  
seven dollars. Defendants excepted. 

Verdict for the plaintiff for $1S,49. 
A t  the suggestion of the court, tlie plaintiff's counsel offer- 

ed to remit all of the recovery except seven dollars due f w  
tIza undisputed articles. 

Judgment and appeal hy the defendants, 

PEAES~S, J. TlThen this e r a  xas  before us in August Term, 
1S.55, 2 Jones' Rep. 454, we decided that tlie plaintiff conld 
not recover, became, after performing a part, he had refnsec! 
to perform the residue of the agreement. There was no evi- 
dence to vary the case in this particular, and it mas error to 
leave i t  to the jury to decide whether or not the defendants 
lmd released the plaintiff from his obligation to deliver the 
balance of the pork. Delivering up the notes, giving an or- 
der for the jndgment, and entering the balance in the books 
as a credit to plaintiff, was in exact pursuance of the original 
contract, and conld be no evidence of its release, or the snb- 
stitntion of a new one. 

The offer" of the plaintiff's counsel to remit the I.eco-oery 
to seven dollars, the amount due for the corn, beef, and raw 
Iiide, although made at the suggestion of the court, cannot 

18 
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cure the error. The plaintiff ought to have remitted the 
amount absolutely, so as not to take a chance in this court for 
the whole. 

PER CURIAM, Jndgnient reversed, and a veni~e de r m v .  

JOEIN P. HOUSTON, et al. adnai~zislrators, 2,. JAMES MOORE, et ((7. 

V l ~ c r e  A sold a slave to 13, and took a bond for the purcllasc-money, @ng 
at the same time, a bill of sale for the slave, the s~uronder of the bond to 
the obligee nfLenvnrds, without its being discharged, is not evidence in a 
suit brought by B fbr tlie ~letel~tion of thc slave. 

TIIIS was an action of RCPLE:VIN, for slaws, tried before Ba1r,tY, 
Judge, t ~ t  tlie Fall Terin, 1857, of Union Superior Co~lrt. 

The plaintiffs derived title from one Jane Noore, by a bill 
of sale, executed by her to the plaintiffs' intestate, in which 
Tvas expressed a consicleration of $500. The slaves in questinn 
were tabcri possession of by pl~~intiffs' intestate, and ~vhile in 
~ o s ~ s s i o n  of an agent of llis in South Carolina, were ta1;cn 
possession of by the defendants. 

The defendants propojed to prove by Jane JIoore, and by 
her. sister., Urs. Cnrns, that at the time of the execution of the 
bill of sale in question, a contr.ovel*sy liacl arisen hetwee~i the 
~ ~ i t n e s s ,  Jane, and the aclininistrator of Nilton Noore, with 
regard to the title of these slaves; the latter claiming tlielii 
as a part of the assets of his intestate's estate ; that a note \:-a, 
executed by the plaintiffs' intestate to tlie witness, Jane Xoore, 
which it was agreed, should not be paid, ancl which wls after- 

snrrcnclercd up  to tlie plaintiffs' intestate, ancl destrojecl ; 
and that Arnifield, tJie intestate, was to clef'eiicl the lawsnit, 
and account to Iler fhr the slaves, on certain specified conditions, 
if the snit ment in her favor. This testimony mas rejected by 
the court, and tlie defendants excepted. 

Verdict for the plaintiffs. Judgment; and appealed by the 
defendants. 
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7T'iLson and 17. BimGzyer*, for the plaintiffs. 
Lanchr and Awry,  for the defendants. 

S a s r ~ ,  C. J. The testimony, rejected in this case, was pro- 
perly rejected. I t  was perfectly immaterial, and could hare. 
no proper influence on tlie minds of the jury in coming to a 
correct concluc' ~ lon ,  

The plaintiff's derived title to the negroes in question under 
a bill of sale, from Jane Moore, the consideration mentioned 
being $500, which was sccnred by the note, or bond, of Need- 
ham Armfield, the purchaser, the plaintiffs' intestate. The 
defendants offered to prove, by Jane Moore, and Eer sister, 
Elizabeth Cnras, that, at the time of the execution of the bill 
of sale, a controversy iiad arisen between Jane Xoore and the 
aclministrator of Xilton Moore, as to the title to the dares, and 
i t  was agreed, betreen Jane Xoore, and the jnteitate, Arm- 
field, that the bond given to secure tlie p~zrchase-money, should 
not be paid, and it was, accordinglj-, delivered up and destroyed. 
Upon objection by the plaintiff's, the testiinon~ m s  rnled out, 
S o  reasoil is given for the ruling of tlie court, but the decision 
was correct. Though the bond mas given up and dest~oyed, 
the bill of sale was not. That remained still in force, and 
under i t  the legal title was in Arinfield, the intestate. I t  is 
well established that it is the duty of the court to exclude from 
the jury a11 immaterial evidence, for it has a direct tendency 
to confi~se and mislead them. X~TT-,  whether the bond given 
for tlle purchase-money was clestroyed or not, could not effect 
the legal claim of Armfield, wllo still held under the bill of 
sale. 

Tliere mas no error in rejecting tlie evidence. 
There are other objections to the testimony of Nrs. Moore, 

~ h i c l i  do r~ot  apply to her sister, and TI-liich are not considered 
by the court. 

PER CCRIAX, Judgment aEr~ned.  
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A. J. WARDEN v. REASOX PLUMXER e2 al. 

TVhere 9 won a justice's judgment f'rom B at a game of cards, unfairly played. 
and took fmnl the defendants in the jndgment, a bond payabIe to Iiimaelf 
for tlie amount, upon which he blought swlt, and to which tllc starlitt 
against gaming mas pleaded, ~t wss Iz'eleld that he could not recorer. 

THIS mas an action of DEBT on a bond, tried before ELLI,, 
Judge, at the Special Term, June, 1857, of Ashe Superior 
Court. 

Plea, statute against gaming. 
One Drauglln held a judgment, in his favor, rendered 

against the defendants by a jnstice of tlie peace. The plain- 
tiff and Drauglin played at cards, ancl the plaintiff won tlie 
said judgment, which was delirered to him. The plaintiff' 
took the judgment to the defendants, and representing him- 
self as tlic o ~ ~ n e r ,  obtained from them the bond i11 contro- 
lTersy, in lien of it, they being ignorant that the plaintiff lixcl 
obtained the same by gaming. 

The defendants afterwards paid Draughn thc money on the 
debt. There was evidence that the ganiing mas unfair. 

The Court was of opinion, and so iustrncted the jury, that 
the gaining between the plaintiff and Drauglm, even though 
unfair, would not affect the contract between the plaintiff ancl 
the defendants ; that the false 1.epreseatations in procuring 
the bond, and want of consideration, could not be enquired 
into in a court of law, the instrument being under seal. De- 
fendants excepted to this iastruction. 

There mas a verdic~ and judgment for the plaintiff. De- 
fendants appealed. 

BitcheZZ, for the plaintiff. 
Avery and Lalaclei., for the defendants. 

PEARSON, J. His Honor misapplied the rule, that to avoid 
a deed, there must be fraud in the facturn, and not simply a 
fmud in procuring the party to execute it. 
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The rule is v d l  cstablisllecl. Tt rests upon the ground, that 
if the execution of a deed is proelired b j  a n u Z d  l l ~ ,  or other 
nlmlagelrient and midue influelice, involving lnattcr of elm- 
icieuce, a conrt of' lnw cnrmot treat it as \ oid, because 
.t is tlle deed of'the party, wl~ich he i ~ c f c m l i d  to  ( S L ' P ~ I ~ L ,  and 
the isbne being on the plea of ~ L O / E  ( s t  ,~UC!UI/Z,  muit  LC fij1111(1 
i t  i .  Bnt it is a ~ x l e  equally well estal!lislled, that n 
I~oncl, wllicl~ oblige, a party to do all illegal act, or the con- 
,;clcration of wliicl~ is ng;iinst the policy of the Ian-, is vniil, and 
will not 1,e cnhrcecl in a court of justice. I t  rezts 011 tllc 
liroacl gronntl, that no conrt will a l lov itself to be 11-ctl I\ 11elt 
its jndginent wiil erm-y out ancl consum~natc an net that i, 
fn~ljicltlc1~ hy 12\17. The suggestiun that n cowt of I<quity n i!l 
t a l a  tlie matter in lialid as an aftBir of co~iscience, ;:nJ ell- 
ioiu t l ~ c  collection of the jndgunet~t, is not snflicie~it to i l ~ t l ~ ~ c e  
n conrt of' law to give n 11cll)ing Iiand in furtlicrance of all 

unlnwf'ul act. 
The qnestioli is wllicl~ of tliesc two rules guvelns our case. 
Tire clistinctio~~ between a deed, ~vliereby an estate iz cre- 

ated, and a deed ~vllerebp a ~ l y L t ,  or choar i 7 2  clctiol~ merely, is 
cleated, I I M ~  ,.ei.ve t~ point out tile dividing line, ancl e i~able  
2.; to d v c  tiic question. 

l \ h e n  tlie t l i i i~g is (/o)zc', aild tlie cst~tte ve,ts, so tlmt tllc 
contr:tct is e\cci~ted, as ill the case ot' n feof'nletrt, or otlicr 
C I  )lr w p 1 1 c c  of land, tllc e,tnte cannot be tlefmtctl 1)y n c011- 
ditioii v l i i d ~  i, n i ~ l ~ ~ f ' i t l  ; fbr the coji(/;i';o,~ ;\ YOL'(/, m d  yo 
the estate is absolute. In other ~vorcl., tile lau- will not  inter- 
fere, :tnd the e,tatc is Icf't wlicrc it was put by the ixct of t l ~ c  
parties, on t l ~ c  c f i c t  of the deed. 

Eut where the thing is nof & J ) L ~  b11t i ~ n  j c  ~ i ,  the coiltract be- 
iug esecntorj-, ns in case of a lwnd, if a contlitio~i ~rliicll is 
u ~ h ~ ~ f ' u l  l)e al~nesecl, t h ~  boi2%, a.i well a3 the eonditicin, i3 
\aid ; for the com.t will nut il~terferc to el~force it. This dis- 
tinction is well settled. See Cuke 1,itt. Cliapter c (  Contlition-." 
It is now equally vel l  settled, although at one time there was 
mucll co~itroversy in regard to it,  that in respect to bonds, tllc 
prhciple  is not confined to cases wllere tlic luilnwful nature 
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table ingredients involved, is this : Where the inoneg, if paid, 
can be recovered back in an action at law, tlie court will not 
give a jndgment on the bond, a rd  it is treated as void. But 
if there be nothing in the transaction, which woulcl gire the 
party a right to recover back tlie money in  an action of lam*, 
supposing it to liare been paid, liis relief is, if he has any, in 
a conrt of Zqnity ; for there is in sucli cases no gro~mcl npon 
which n conrt of lam can treat the deed of tlie party as a 
nallity. 

PER CCRIAM. Judgment reversed, and n eeizire c& n o y o .  

EIII'I1'lI A. BORXEY v. B-IRTLETT SHIPP. 

Where one contracts for work to he clone for another; without clisclosing his 
agency, he is personally liable, a l tho~yh the n-orliman finds out the agency 
after the contract is made, aild before the work is begun. 

Nutualpromises constitute a siificient consideration for the support of a contract. 
T h e r e  an agent is liable on a contract made for the benefit of a third person, 

by reason of not disclosing his agency, he cannot arail himself of a debt clue 
by the plaintiff to such third person, as a set-of, 

 TIO ON of ASSUXPSIT, tried before BAILEY, J., at & Special Term, 
July, 1857, of Lincoln Superior Court. 

The evidence, was that defendant said lie wished to employ 
the plaintiff to superintend the iron-works at Nadison Forge ; 
that if he would undertake the business, he mould give him 
$12,50 per month, as long as he continued to work ; to rh ich  
the plaintiff agreed. 

Accordingly, the plaintiff took charge of the iron-m-orks, 
and the first entry he made in the book, in which he kept his 
account, was as follom : " June 7t11,1862. Commenced ~vorlc 
this day for Wm. Shipp ; employed by Bartlett Shipp, at $12,- 
50 per month." 

It was fnrther proved, that plaintiff acted as superintendent 
about two years and six months, and during that time issnecl 
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many due bills, payable in iron, aiid signed the same as agent 
for W m .  Sliipp ; that lie also signed many receipts in t l ~ e  same 
way, and made entries in the book of accounts as agent. I t  
was fwther  proved, that plaintiff sold iron, and iron-wart-, to 
a l a y e  amount, for TTTln. Sliipp. 

Tlie court charged the j n r ~  that, if tlie defendant rilacle tlic 
contract in liib own nmie,  and engaged liimbelf to pay tlie 
llaintif? f'or liis worl;, ~rithonr; clisclosing tlie name of his prin- 
cipal, (if 11e liad one), lie ~roulcl be responsible in this action, 
and the jnry slionld so find ; but if the defendant disclosed 
his princilnl, or if the plaintiff contracted vitl i  him, knowing 
that tlie defendant was making the contract for, alld on account 
of, ITilliam Shipp, and not for hiinself, lie ~vould he obliged 
to resort to the principal, and not to the agent, and the plaintiff' 
i11 that case c o d d  not recover. 

The defendant's connscl asked the co1u.t to instruct tlie jury 
tliat, although tlie clefendant coatmctecl in 11i3 name vitliout 
disclobiiig liis principal, vet, if tllc plaintiff found out, after 
the contract was made. ancl i~efore lie co~mncncecl v o r l ~ ,  that 
11e TVRS actingfor T i n .  Sllipp, lie could not recover in this action. 

The com.t declined giring such instruction; and tlie defendant 
excepted. 

Tiic clefendant ~ d i e c l  upon the fact tllxt the plaintiR had 
said iron, and castings, to n large :~monnt, be!onging to TITnl. 
~ i i i ! ~ p ,  and inqistecl upon this counter clnini as a set-off. 

I:ut tllc caul-t instructed the jury that, this claim, i n  fa'aror 
of TT111. Sllipp, Tvas not nlq~licable as a set-off in this suit, 
:-qnin>t tlie clet'entlant. Defiindatit again e x e p t e d .  

Tlielu n-as a verclict in favor of tlie plaintiff; and judgment 
v a s  rendered thereupon. Defeilclalit appealed. 

PIL~RSOX, J. There is no error. VTe are to assume from 
the verdict " that the defendant made the contract in his own 
name, and engaged himself to pay the plaintiff for his wo&, 
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-2 covenmtee is essential to be narricd in a co~-cnrint~ esccpt in dedication? of' 
lanti to public uses. 

Wllere a ~ r i t i n g  under seal, intendcd to el-idence the sale of an article of 
personal property, was inoperative for the want of form, it was I-le!~ that 
an actiou of assumpsit would lie on the parol contract, made at the time of 
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ACIION of A-.~LXFIS, tlied before EI,I,IS, J., at the Fa11 Term, 
l S j C ,  of C:lltlwcll S u ~ ~ e r i o r  Court. 

The 1)laintifl declarctl for the breach of a parol vmran ty  of 
a jncl,a--. I I c  l)ro\cil the <ale, mid the n-arranty declared on 
by 1):1rd. bnt 111~x1 cros--m\:~l~linatiol? ofthe ~ i t i zess  it appeared 
that, a t  the time o? the -,lie, the follon-ing instrnment of writing 
n as csecntetl, an(l clelir cred to the plaintiff; r iz  : 
'( SrAll: o r  x o l ~ l ~ ~  CAXl1 IXA, 1 

Ci~lcl~wll  C'otult~-. ( 
Thi, jack, I ~ ~ I O K I I  by t11e name of Jolin Xell, which jack is 

sound a, f x  :is I li~lo\r, arid IICT-er liiw been sick since I hiire 
owned llim ; wllich jack I e n r ~ w r a n t  corers well, and a gooil 
foal getter; this tllc %id of October, 185.3. 

TIT. 11. ~ J I X ~ ~ D S ~ I ~ X .  (Seal.") 

XT1~ereupon, tlie defendnnt ol~jectccl to the p a r d  evidcnco 
to pave the rwrranty, insisting that the n-hole contract 
hetwecn the parties, bcing in writing under seal, it could not 
be  proved in any other way than by the vriting. IIe also 
contencled for the saine reason, that tlie plaintifT's action should 
have been brought on the sealed instrument, and should have 
been " covenant," instead of " assnmp,-it." 

The conrt permitted the plaintiff to give the parol evidence, 
and thc trial proceeded, tllc above question being, with the 
consent of the partic<, reserved by llib IIonor, with leave to 
enter the judgincnt which llis opinion of the lam might 
require. The plaintiff obtained a verdict, and afterwards the 
conrt, being of opinion against the defenclant upon the ques- 
tioil of law reserved, g a r e  judgment in f'avor of the plaintiff; 
from which the defendant appealed. 

AVCIYJ, and T. 22. CdcJweZl, for the plaintiff. 
Gaither, for the defendant. 

BATTLE, J. A covenant is defined to be "the agreement 
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or consent of two, or niore, by deed in n-riting, sealed and 
delivered ; whereby, either, or one of the parties, dot11 pro- 
mise to the other, that sometl~ing is done already, or shall be 
clone aftern~ards. -4nd he tliat malies tlie covenant is called 
tlie covenantor, and he to ~ ~ h o n i  it is made, the corenantee." 
Sliep. Touch. 160. (20 Law. Lib. 203.) 

I t  seems to be clearly implied b j  this definition, that the 
two or niore persons, whose agreement or consent is thns 
manifested by a deed, must be mmecl in it, and we are not 
a v w e  of any respectable anthority to the contrary. A cove- 
iiantee is as necessary to be nanled in a deed of covenant, as 
a grantee is in a deed of grant; arid in the latter, it is n-ell 
1;nown that tlie grant will not operate where there is no named 
grantee, except in the case of a dedication of land to tlie use 
of the public, where the instrmlient: or act of the owner, takes 
eft'ect ea ~zecessitate ~ e i ;  o t l l e rnk ,  the pnldic could not hare 
the use of the land, for the  ant of a grantee to take it. See 
l2eeve.s v. Dzdey, 3 Jones' Eq. Rep. at p. 126, and the cases 
tllere cited. 

An instrument, sealed by one party and not the other, may 
be a covenant as'to the first, and only a written promise b~ 
the second. 1 Ch. P1.119. "Cnt, (says Mr. Chitty), it appears 
to be essential that the party claiming the benefit of the cove- 
nant, shall be named therein as the covenantee." 

If this be law, as we think i t  is, i t  sustains the form of the 
plaintifl's action, arid is a complete answer to to the clefencl- 
ant's first objection. 

The second ground of defense is equally untenable. An 
agreement in writing, though not m d e r  seal, requires t ~ o  or 
more parties to it, and it seeras to ns, tliat they must benamed 
i n  it to malie it a complete written contract. If only one of 
the parties be named, then, as to the other, tlie contract is by 
parol, and as one of the essential parts of it, as a contract, 
must be proved by parol, we see no reason why all the terms 
should not be proved in the same manner. This is not a case 
within tlie statute of frauds, wllich makes a c ontract sufficient 
to bind tlie party who has signed a written note, or memor- 
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andnm of it. But if i t  were, we have nerer  understood that 
the other party need not be named in  it. In the case of 
i7fJler. v. L&,ze, 1 Dev. and Bat. Rep. 103, this Conrt decided 
q a i u s t  the opinion of one of the Judges, tliat the statute of 
frauds, in tlle cases coming within its provisions, did not 
require tlie consideration of the contract to be set forth in the 
note or inemoranclnm; but the wllole argument in the opinion 
delirered, goes to sllow that nothing else essential to tlie con- 
tract could be safely omitted. 

PER Cuzi~ax, There is no error. J n d p e n t  afirmed. 

K h c r c  coui~ts  for n cieceii ant1 a j t i s e  W C W ~ C O ~ ~ ~  arc joined ir, rlle sairic tlccln- 
1,ntiou. Held that the plaintiff might reoover on tlle secoiltl couiit n - i thu t  
nileging or proving a scienter. 

TIII~ was an action 011 the CAFI:, tried M a r c  C-~r ,un-~:~r ,  J., 
a t  tlie Spring Tcrni, 1S57, of Eutllerfold Superior Court. 

The clcclaration in this case colitained t ~ o  co~iiits, one for 
a fd,e TTarI'RIItJ-, and one for a deceit. 011 the trial of'tlie c,~-e, 
the plaintiff offered e~itieiice teniling to show that, in the es- 
cllnngc of hol.ses, the clefeadaut ~ ~ a r r a n t c t l  the horse, traded 
to the plaintiff, to be souncl, and a first-rate n-ork nag. 

The Court, among other things, cllargcd tlle jurr ,  tliat, if 
they believed there vas  a warranty, the plaintiff was entitled 
to recover, if the horbe was unsound a t  the time of the trade ; 
that upon this count the plaintiff Tvas not bound to prove a 
~ c . i e ~ t t e r .  on the part of the defendant. To which charge tlic 
defenclant excepted, insisting that i t  was necessary to prove a 
scienter on both counts. 

Verdict for plaintiff. Jndgment and appeal by defendant. 
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~ Chba&s and Logan, for the plaintiff. 
L'aatw for the defendant. 

I'rs,ineos, J. The count for a deceit alleges a scie?ater, and 
it is necessary to prove the allegation in orcler to support the 
count. But the count for a false warranty does not allege n 
a c i o i t c i ~ .  The allegation is, that there 1%-as a warranty of 
boundnew, aud that the warranty mas false, in this, that tlio 
propertx ~mwmsound. So, the gist of this count is a breach 
of the warranty, and there is no groui~d upon ~vhich it is 
necessary either to allege, or afirm, a scienter. Zassiter v. 
Il/i,d, 11 Ire. Rep. 445. There is no errox. 

YEK CCRIAX. Judgment affirmed. 

ITl~erc the real purchaser of property has the title made fraudulently to an- 
other, in seed trust for himself, it cannot, at  law, be subjected to the pui- 
chaser's clebts; but must be pursued in a court of Equity. 

TYituesscs eumnlonecl by one suing in forma pnype?.is, are entitled to tllcTr 
cwts Sir attendance. Officers of the court only, arc inclncled in the order 
autliorised, by the act of Assembly. 

A C T I ~ N  of Tnorm, tried before ELLIS, Judge, at the Fall 
Term, 1856, of Rutherford Superior Court. 

The plaintiff, to prove title in himself, offered a duly certi- 
fied copy, from tlie register's book, of a bill of sale from one 
Sorton t:, the plaintiff. H e  filed an affidavit of the loss of 
the original ; that due search had been made, and that it could 
riot be found. H e  proved the contents of the bill of sale by 
the srtbscribing witnefis, ancl that the paper produceil tras a 
true copy. The defendant objected to the reception of this 
evidence, but the court admitted it, and the defendant es- 
cepted. 
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The defendant then proved, by the same witness, that at  
tlie tinie of this transaction, the plaintiff was an infant, in his 
nurse's arms, and tliat tlie slave, in qncstion, was paid for with 
the means of W. W. Morris, the plaintiff's father, ancl that the 
same went into his possession, and remained in it for some years; 
that the trade was made before they came to the witness; 
that the consideration was land, not money ; and that the deed 
was made at the same tinie that the bill of sale was executed. 
The defendant also proved that IV. W. Morris, the father, 
was indebted beyond his means at the time of this trade be- 
tween him and Norton, and that he Tvas in fact, at tliat time, 
insolvent ; that the defendant caused an execution to be le~iecl  
on the slave in question, under which he Tvas sold at sheriff's 
sale, and purchased by one IIsrnrick, as the property of the 
father; that the plaintiff brought snit against the purchaser 
&lllrick, and failed to recover. 

The defendant insisted that this juclgment was a bar to the 
 plaintiff"^ action; ancl, a t  least, was a. gronncl why he should 
recover but noininal damages, and called on the court so to 
instruct the jury. The clefendant also contended, that the 
property passed to the father, Xorris, before the bill of sale 
was executed to the son, and mas liable to the debts of tilc 
former ; and asked the court so to chargc. 

The conrt cleclined to give this instruction, but mas of opin- 
ion that neither of tlie clefensev reliecl on could avail the de- 
fendant. To ~ rh ieh  he excepted. 

rn  he suit was brought in f o ~ w z a  p c c z p - l s  by the plaintiff; 
arid in ncldition to the general juclgnient on the ~~erclict, lac 
  no red, that in the taxation of costs, the clerk be clirectccl to 
iucluile in the bill the amount of the atteuclaiice of tlie plain- 
tiif's ~ritnesses, which was ordered Ly the conrt; for wllich the 
clefenclant also excepted. 

C;~Znn-lse, Buxter ancl S / L ; ~ I ~ ,  for plaintif?'. 
L' IJ ILU~ and Galthct-, for clefendai~t. 

BATTLE, J. I t  is admitted by the defendant's counsel, that 
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if the title to the slave in question passed by the bill of sale 
to tlie plaintiff, he would have no defense at law, altliongli 
the bill of sale was procured bp the plaintiff's father to he 
so executed, for the pnrpose of defrauding his creditors. The 
reason is, as is clearly sho\ra by Gmolng V. Ekh, 1 Ire. Bep. 
583 ; B72e1i2 v. TuZI, 13 Ire. Rep. 57, and other cases of that 
class, that if the deed be held to be void, tlie legal title of the 
property will be in the grantor or bargainor, and not in the 
debtor: so that the creditors cannot, at   la^^-, take admntage 
of tlle frand. But i11 the present case, the couilsel contends 
that tlie slave did not pass to the plaintiff by tlie bill of sale, 
but to his father, who paid the purchase-money, by a sale and 
delivery, preriouslg to the execntion of the bill of sale ; and 
that the title having, as against tlie vendor, rested in the 
f'i~ther bx sncli sale and delircry, his crediton could avoid i t  
by seizing and selling the &I-e for the papnlent of their debts. 
The argunient wonld be good, arid the concln-inn irreqistible, 
if the premises Tvere correct. A slave nlay be sold, and u p n  
tlie payment of tlle price, the title may pass bj- delivery, ~vith- 
out a bill of sale, unless the parties illtend that the contract 
of sale sliall n { ~ t  be complete lultil a bill of sale is executed, 
in ~ h i c h  case, the tide will not pass until that is done ; Cdd- 
wc7Z v. Si,zith, 4 Dev. aiicl Eat. Eep. 64. 

Froill the statement in the bill of exceptioiis, we are satia- 
fied that the parties intended that the deed for the land, 
~vhich the l3laintifY's father gave for the slave, and the bill of 
sale for the slave, sl~onlcl be executed at the Faille time ; the 
su'uscri1,ing ~ v i t n e ~ s  testified that i t  was SO done ; and Tre can- 
not infer, i1*o111 the statement, that the fi~tller tool< pusbesion 
of' tlie s la~-e before tliat time. Such being tlle case, TTC are 
ol~liged to hold tllat the legal title l~ns,ed by the I~ill of iale, 
and of' c o n r ~  passed to tlle plaintiff, n-hich inalxs the princi- 
ple of the cases'to x-hich v e  have refemecl directly applicx- 
ble to the transaction. 

We concur also with his Eonor in the constructioll of the 
43rd section of the 31st chapter of the Eevised Code. The 
question was referred to, but not decided, in the case of Ck12- 
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t e p  r. ]Food, 11 Ire. Eep. 22, and we are not aware that i t  
has been settled by any previous adjudication in  this State: 
The ternis of the act certainly clo not expressly embrace itny 
other persons than tlie officers of the cowt, and we donot feel 
cwselvea at liberty, without the express authority of thc Le- 
gislature, to declare that vitnesses sliall give their time and 
labor to ally person, not even t o  one sui i~g in fo,mapa~~pw&, 
without compensation therefor. It is true, that when sub- 
gcrnaecl, tliey are bound to atteucl, and give their testimony, 
without having expenses prerionsly paid or tendered. 1h~. 
Code, chap. 31, see. 43. B L I ~  if they can recover for their at- 
tenclance from the pauper, in  the mode yrsvidecl. in the stat- 
ute, tliey are at lihcrty to do so ; or they may file their tick- 
ets in the clerk's office, and have them collected from tlie 
defendant, in the event of the pllaintiff's success. 

There were some objections taken on the trial, which liave 
aot been insisted on in the argumc~it liere, ,and we h a ~ e  not, 
therefore, thonght it necessary to give an opinion upon them, 
f ~ ~ r t h e r  than to say, as me now do, that they are clearly 
~ ~ n t e ~ a b l e .  

CCEI~UI. There is no error; and  the judgment is 
afirme J ,  
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ACCORD ASD SATISFAGTIOX. 
Tiie payment of a lesser s u ~ n  than the amount claimed, where tlie amount 

in qucst~on is u i ~ a m x t ~ ~ ~ n e i l ,  vill s~i j ipo~t  the plea of accord and eatisfac- 
tiou. JhrJ~is  r, Brysoiz, 50s. 

ACTION. 
Vide Essc r -~ ios  e.tLs, S. 

AD3I1TISTEAiTION. 
1. Thr Inn. presumes tlial every administrator settles up the cstate in his 

l~anrls witl~in two years. I n  an actioil! tlierefo~,e, on agrceiileiit to pay 
a debt rrlien a certain estate is settled, if two yea1.s llarc chpsed from 
tile date of the adn~inistration, the plaintiff 118s n pl-imn -fclcie xig11t t'o 
recorer, aucl the !~uriien of shon-ing tlint the cstiite n7as not scttled, is 
t l~ ro~r i l  on the clefentlnnt. I~zgranz v. fiz9m111~ 1%. 

2. Ail ag:.eenreut Isctwecn persons interested in an cstate, tlie consilleration 
of which is not to bid ap i a s t  each other at  the ailmi~list~a-toI"~ sale, is 
against tile pul~iic policy, mcl 1-oid. Ibd .  

3. In a contc t  as to the i,igl~t of zluiinistration, there arestrictly no plain- 
tiffs or defci~~!nats All applica~its are actors, and some may witlidraw 
and ot!lt:rs conie in, at any tiine daring the progws of the cause, even 
a f~e r  a!i appeal iiom ,the County to t l ~ c  Supcrior Court. d2kins r. 2fi;- 
C ~ i v ~ i c 7 : ,  274. 

4. The nest  of Bin of n cleceasecl person, nfter the widow, lmrc tlie rigl,t 
arnoilpt tllen~ of:iilrniaist~~t~tio~l 011 the estate of a dvccnsecl relative, but 
this riglit is not vested in one more tllail nnotller, and tlic degree of p1.0- 
pinquity docs not give a legal priority. The court sliouldselect li.oni the 
class! tlic 1)erson best qunlificd to take care of the estate. ]Bid. 

5.  In tlie apiiointinent of an adininistrator, a person \ ~ l i o  cannot write, no:. 
read witing,  and has no expzrience in keeping accounts, or in settling 
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estates, is incompetent, within the meaning of the statute, (Rev. Code, 
ch. 46, sec. 3.) Stevenson v. Steveuson, 472. 

6. Where a Judge is rested with a discretionary poxer in making an ap- 
pointment of administrator, but refuses to exercise such discretion, and 
appoints one whom lie erroneously supposes he is bound, in law, to ap- 
point; Bekl that an appeal would lie to this Court, and the decision should 
be reversed, and the cause remanded, that he might proceed to exercise 
a sound discretion in making the appointment. Ibid. 

Vide DIGNITY OF DEBT4 1 ; PLEADING, 4; STAT. O F  FRAUDS, 1. 

ADYAB CEMENT. 

Vide STATUTE OF LIMITATIONS, 5. 

AGREEMENT-VOID FOR ILLEGAL CONSIDERATION. 
Vide ADMINISTRATION, 2. 

AMENDMENT. 

Every court has the power to amend its own records, so as to make them 
conformable to the truth. Parsons v. McBride, 90. 

APPEAL. 

1. Where an appeal was taken to the Superior Court from a judgment on a 
motion to quash the return of a mandamus against justices, one set of 
them, who had been treated as an adversary party in the proceeding, had 
a right to appeal. il(c Coy v. Justices of IIarnett, 180. 

2. There is no necessity that an appellant sl~ould himself sign, or otherwise 
execute, the appeal bond. Colzoon v Xorton, 256. 

3. Where ;I judgment rendered before a justice of the peace is appealed 
from, and the parties, by consent, withdraw the appeal, the judgment is 
restored. Jlafhis v. Bryson, 508. 

4. Where a Judge refuses to exercise a discretion with which he is inrest- 
ed, from a n~istalren opinion that he has no such d~scretion, it is a proper 
ground for an appeal. Stevenson v. Stevenson, 4i2  

5. An appeal upon exceptions to the report of a jury ordered to lay off a 
road, only embraces the exceptions, and uot the merits of the petition. 
Anders v. Anders, 243. 

Vide CA. SA. BOND; PRACTICE, 5 ; RECORDARI. 

ARBITRAMENT. 

1. A provision in a bond to submit to certain arbitrators " the division 
and settlement of onr father's estate," necessar~ly invoh-es the enqui- 
ry, what constitutes that estate. An award, thcrefore, that a cerbin 
slave, clairncd by the executor in his own right, should be sold, and 
the money distributed among all the parties to the submission, was with- 
in the scope of the submission, and was obligatory on the executor. 
Brown r. Brown, 123. 
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2. Paro! evidence is not only admissible, but necessary to show %-hat mat- 
ters we:,e acted oil by the arbitrators. Ibid. 

Vide CGSTR.LCT, 8. 

AItREST. 
What IS an arrest, is a maitcr of law. TVl~ctlier an arrest ~ v a s  made in a 

 articular cxe ,  is a matter of fact dcpendiug on intention, and is to be 
decided by the jury. Jou~ney v. 8/mrpe; 165. 

ASSENT or AT ADlIIXISTRATOR TO DISTEIBUTEE'S POSSESSION. 
Where an atlmiilistrator assented to the pozceesion of a distributee's sup- 

posed share of' the esinte, upon conclilioil t h t  he slioulil thereafter give 
a. refuixlii~g h o d ,  which condition is not co:ripliecl with, the ailministra- 
tor may recover the property from such ilistributee. Hozcell v. John- 
ston, 603. 

Tide STAT. LIX. 8. 

ASSETS. 
Vide PLEADIXG, 4. 

STTACI-IXCXT. 
1. After a dcii nclant has appcared an11 p!caclcd in chief to an attachment. 

it is too late to ohjcct to cnors in the form of the attaelimcnt. flymom 
v. ~\>rthei.n, 21. 

", JIonep in tlic llauds of a c l ~ l i  2nd master in equity, ari.5iag from the 
sale of' Inlid for ps~tition, :my, after an order Sor di5t1 ibution, lie attached, 
a i d  the clerk and imster ruay Ijc gnmishccd in rcpcct illereto. Gaither 
v. Ucdle~u, 4.83. 

ATTORNEY AT LAV. 
A power of attorney, signet1 hy the purchaser of a note, in the name of the 

payee, is suriicieiit ~ i t l l o ~ i t y  Ihr an attorney at  law to appear in a cause 
in court, a l t l ~ o ~ ~ h  the agcut 11as no wi t t en  authority to make the power. 
J b i ~ m o n  r. SLes, 70. 

SUTREFOIS CONVICT. 
Vide I'LEIDISG, 2. 

BAIL. 
Vide Scr. Fa. TO SUDJCCT SIIER~FF. 

BAIL-BOND. 
1. An inconsisienl; recital in a bail-bond, as t,o who  as the plaintif< may 

be rtjectctl as E U ~ ~ L I S ~ ~ R ~ ,  wliere there is enough besides to shorn who 
really ?%-as the plaintiiE Tumei. v. TTGitc, 116. 

2. So, ~v!lcro t11c bail-bond was assigncd to A, !' tlle plaintiff therein nam- 
e~l," and tlic bond slion-etl that t!ie p!aiiltilY'was 13; Ilelcl illat B was m- 
titled to the rcmcdy ljy x i .  fa. Ibid. 

Vide DEED, G ; ISDKXSITI-. 

BAILMERT. 
.in action on the case will lie in behalf ofa  bailor, against one who comrnks 



a trespass upon the property bailed; and the plaintiff is entitled to at 
least nominal damages, though no actual injury is done to tlic property. 
FVhite v. G ~ < f i n ,  139. 

Tide DILIGESCE, 1, 2, 5 ;  ST-IT. LIX. 8; EXCIIIXGE OF GOODS. 

BEQUEST-COKSTRCCTIOS OF. 
1. The grammatical construction of a clause in a bequest mill be disregard- 

ed, if it becomes necessary, in order to arlire at the intention of the tes- 
tator. R o b e r t s  r. Wk'alson, 310. 

2. Where one bequeathed a female slave to 9, a son, for life, remainder to 
B, a son of A, and added : '' and if the said woman hath increase, to be 
equally divided among all his cliildren," it appearing that, at  the time 
the will  as written, -4 hncl several clddren besides B, but  I3 had none, 
at that time, thong11 lie had cliildren aftemards, it TT-as I<elcl that tlie 
pronoun, his," referred to the cliildren of A, and not to those of B. Ibid. 

BOND. 
A ca. sa. bond made payable to a firm IT-itliout i l ~ e  designation of their 

chl-istian names, is a nullity, aiicl a juilgirlent rendered thereon is void. 
Colioon v. Bfvrton, 256. 

Vide APPEAL, 2 ; CO.~IP~~SDI?;G,  kc.: 1, 2, 3. 

BOOK DEBT. 
Vide JL-RISDICTION. 

I3OUSDABY. 
Vliere ilie beginning en11 in a grant is for a stake, and all tlie rest of the 

description is cou1.x and distance, the location of the land is ilnpossiiilc, 
oil account of tlic T-aguc.ncs of the clescrjption, llL11z11, v. Tciylo~,  272. 

2. JTlwe, iu ilie~dcsci.iptioi~ of a tract of land, an ascertained or natural 
ol~ject is called for, the same liiust be reached by one stteiglit line, irre- 
spective of course m d  c1i~t:~nce ; and wl1en such nscertaiucd or naiural 
oi?ject is of an exteiisive clixlcter-sr~cli as aiiotlier. tract of Iantl, a ril-er, 
or a swamp-this linc must be lull to the nearest point in sucli ollject, 
l i l i e~~ i se  disregarding course and distance. Calqsbell v. B7~ccncl~, 313. 

CRIDGES. 
Tliere is no authority given by ilie Legislatnre to County Courts to build 

bridges over navigable streams, TT-ithout m:ikiug dmms so as to aclinit the 
l'assage of boats and other craft i~arigating sucli strea:ns. S i u t e  v. Uili- 
ble, 107. 

13UlIGLA~!Ly. 
I .  A sliiolte-house, opeiiing into the yard of a dmellinp-l~ouse, and used Scir 

it? conimon and ordinrri,y pui.l)oxs, is, in law, a linrt of the dwelling. 
in tllc l~icaking and entering of wl~ich a burglary may be coniiiiitterl. 
S t a t e  r. T17hit, 349. 

2. There is no presumption of Inm arising from any fact, that n fclonioua 
l~rca!;ing into a dwelling-liouse was committed in the night-time: rather 
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tila11 the day; and before a defendant can be convicted of burglary, that 
h c t  must bc proved, e i t h  directly or indirectly. Ibid. 

I. For one, clearing a new ground, to let fire escape into liis wood-land, 
wl~ercby ail cxtcusive ant1 iujnrious burning of tile 11-oods ensues, it is 
not such a setting Jim to 11is o w l  woods as is coiltcmplatetl in the Act of 
A\ssi:ci~l~ly, Rex-iscd Cotle, ell. 1G.  ilaerilt, v. X~~r re l l ,  RE. 

2. FVhcre a person working his new grountl, witl~in tn-cnty-five yards of 
woods, puts 5rc to log-l~enpi, wllcll tlic wcntlicr is cairn, but aftern-arrls, 
the wind arose and tlrovc tlie fire \Tit11 irrcsihl~le viulcilce into the 

I. ,\;o juilgiilclit can be ta!ien upon a ca. sa. bond, if tile debtor appears 
nu11 slli\rcrs wlicn ~alldll at tire court to ~vhic11 11e is bouiicl, altlronglr 
his swwty tloes not surrcntlcr liili!. il1cro.s v. ,~$eiyht, 430. 

2. 1:ut on an ;~l~pcal to tllc Siq~crior Court, the debto, is still l~ouncl to ap- 

~."ERl'IOIL.\I'LT. 
L;esidei l!re ordinary ofXrx osupplying the place of an appcal, under pecu- 

liar circurl~~~tnliccg tlic writs ot cartio~ni,i a i ~ d  wco~dagi may be usecl as 
w i t s  of' crror n 1 ~ 1  f:kc judgnient, rc.qxctiwly; iir 11-1licli cases all that 
csm be cljseuscxtl is tbe error ~tilegecl to bt: apparent on the far:e of' tllr: 
ter:(l~:ii. Jlt~t"l.$?~:Id V. Joi~m, 33(J!l. 

C l i O S Z  IIX ACTLOS. 
Vitlc EBI.E.LSE. 

C:LL:JX ASD wmm IX E Q ~ I T Y .  
Yide ATTA~:IIW:ST ; C ~ L O : ~  o r  TITLE 

.1 deed ~rmde Ly a elcrli and mastx  in equitj- after lie goes out of olficv, 
u p n  3 d c  made by him wliiie in office, is color of title, tlio~igh not otlr- 
t t : ~ r ~ . i , v  npcratirc 1KZlirrms I,. / ; '0mci I~  ?OG. 
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COMMOX RULE. 
Vide EJECTMENT, I, 2, 3. 

COMUOX SCHOOLS. 
Vide EOADS, 3. 

CO&ZPOUXDING AN OFPEYSE. 
I. \?illere s bond was given in lieu ol; and for anindemnity apinst ,  a forged 

note ~vll icl~ is surre~idered, ancl n part of t l ~ c  contract is, i11;lt 111e intli- 
vjilud, upon ~110111 the forgrry \\-as rri:ri';c, I n s  not to appcnr r?gbinst the 
accused uiiless he silould Lc su~~riiioi~cc!, such bond is ngzaiust tlic policy 
of thc l ~ m  and void. ?'I'~o??ipsoia r. T'iI'iilmu~a, 47. 

And this, sllliougli it is exp~c.++ly dcdarctl by t!le parties, n t  thc timc, t h t  
the ilew security is oidy given as auicdcmuity agaiust the fo~ged instru- 

UOMPROMISE, 
The compromi: c of n tlonbiful cl;;irn to land, nrd a tcnve~ance  d the Jis- 

putctl land froin ,z d:lr;g.lrter anti licr hiidisnrl to tlr? fhtlier, we!.e pwpc.rly 
left to tlie ju1.y on a qucstion as to t!ie lijlmas of tlic courcg:mi.e uf' 2r 

dced from tlie father to tllc son-in-law, Clack v. Cbltlueil. l.3!. 
Vidc COSTCACT, 8. 

UOSDE3IX\TION OF Ti lSD.  
1Jnder tlic charter of t l ~ c  Sorth-Carolina Piail flosrl Company, only snd, 

CONSTABLE. 
Vide O ~ r r c m ~  Born. 



evi(1eiici. tliat it was done liy the conrciit or  rrc111nmii1 oi'hj:; yrii~cipd. or 
eiiiployer. Ibirl. 

COXTRACT. 

3. A gu:~riinty, at  t i le tine of a. coiltiact Letv-een h;o or more persons, is 
I h d i i ~ y  iipon tlic gu;crantor, bec.:~ucc it is l'ouiiilecl 1ipo11 tlic coiisideratiur! 

7. IYlicre n conti.:~cl is so olj..r:urely mordcd tlist the court csiinot tell wliat 
its m e z n i n ~  is, it i~ crmr to lmi-c it to a jury to p : ~ s  011 it,j ineaniug; intt 

3. ~ \ n  agi.c:i:nici~t, t!ie consiilerntion of vli icl~ is tlic con~prolnise or ariiitra- 
tii.11 of' a. ri$t which is doubtful, or siil~~ioecu by t l i ~  j~artiej to be tlonbt- 
fui; is valid. dfuyo v. CT'nrtl,cw, 330. 

3. agrccd w i t h  A, that if the latter would se!i tl!c former's land for m0i.V 
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than $1500, he might have all he could get over that sum. A sold it on 
a credit for $1500, and bonds were taken, payable to B for the whole 
sum, which B accepted, and gave a b o ~ d  to make title. I h l d  that A 
was not entitled to his con~pensation until the money became due and 
was collectecl, or miglit hal-e been. Joice v. Bohanan, 364. 

Vide ESCHAXGE OF GOODS ; N E G O ~ I A ~ L E  NOTE ; PUBLIC AGEhT ; REASOXABLP 
TIME. 

CONTEBIPTS. 
Tlie Act of 1546, concerning attachments for contempt, (Rev. Code, ch. 34, 

see. 117,) by which the court is recioired to hare the particulars of the 
offensc specified on the reconl, gives110 right to an appeal, nor to a. writ of 
certiorari, in such cases. S'faie r. ilfvtt, 249. 

COPARTNERSIIIP GOODS. 
I n  execution -which comes to the hands of a sheriif; after the assignment 

of partnership erects by onepof the firm, in satisfaction of paltnership 
debts, althoug.1~ teste(1 before such asjgnment, does not, by relation back 
to tllc teste, over] each i t ;  and consequently, the slieriff in such case, may 
lawfiilly rcturu ~zulla boaa. Tl;%lt v. john so>^, 190. 

COSTS. 
Costs cannot be given against one lo u:ltose ube a suit is brought. Leu v. 

Broob, 423. 

COVEXANT. 
l l l lere J. L. agreed to malie good to the plaintiffs, certain sums, which they 

had paid as sureties for his +on, out of that part of his estate R hicl~ his 
said son mould he entitled to at  his (J. L.'s) death, and covenantd, by 
decd, to pay such da in~s  as said sureties could produce on ov before the 
death of J. L., in a suit brouglit against the exccutor of J. L., it w c ~ s  IIeleW 
that it was not uecessary to show that tlic sureties liad esliibited their 
claim to J. L. in his life-tine. Cul/~be~ison v. Long, 414. 

CUSTOJI AND LICENSE. 
-1 license to enter upon land and to take fizh, cannot be implied by p ro~ ing  

a usage, or custom, in the country at  Inl~gc, for every person to enter upon 
such lauils a d  take fish. Winder v. Bluke, 332. 

An imlehitc number of persons we  not capable of taking by grant, nor are 
they capable of accgting rt license, except in the case of inn-liec~pers, 
shop-kecpers, and the lilie, who undertalie to serve the public. Ibid. 

Xo custo~il can be recognisecl as haring grown up in this country, the e&ct 
of wliich is to supersede the common law. Ibid. 

D-ULiGES. 
1. I n  an enquiry of damages arising frorn the pol~ding of water upon land, 

tho plaintiff has a right to have the question submitted to the jury, n-he- 
t h r  the o~erflowing complained of was, during the time alleged, injuri- 
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o w ;  and any former bencfits the land may liare received from sucli 
overflowing, ha11 nothing to do with the question. K i ~ ~ x l  v. ICinte7, 121. 
Vide 8. 

2. Vliere thc loss of an eye mas the direct and immediate consequence of 
expos~ircto n.liich tlie plaintiff m-as s\il,jceted by removing the roof of 
his house, it mas I M d  that it might be considered hy thc jury i,n aggra- 
vation of damages in the actiou of t,re:.l~a:s, q. c. f: IIulchcll v. 11-im- 
bro~igh, 1G3. 

3. A warranty on the sale of a soda hnntain, that it va s in  good condition, 
is broken, if from a11 inlierent clefkt in its constl.uction, it mas liable to 
get out of order froin timc to timc, and honl that cause failed to ans\vc3r 
the p~irposes for which it w ~ s  clesiyed, although it ~ v a s  in a co~lclifiorl 
to make good soda-wntcr on tlic clay of mle. I'ridtl~rtrd v. Po%, 141. 

A The measure of damages in a cizsc ofwsn.anty isthe c1il"fereuee in tile value 
of the article, provided it had been in good conclition, and its value as 
it was in its then state. Ibid. 

5. I n  an inquest of damrzgcs upon a jndgnlcnt by ciefdk, xkotliing that wouEtl 
hare amounted to a plea in bar to the cause of action, call be given in 
evitlcnee to rei.luce tlw dama,nta. Garrard v. DoiGi~r, 175. 

6. Tlie nieasure of damages against a venclce for refusing to pei,form his con- 
tract fur tlic purdrase of land, (the vendor having offered to do all that 
tlie contract required of hiin,) is t,he purcl~ase-money with interest,. I!~ilid. 

7. Where occasion was sought, ulder color of process, to wreak one's ven- 
geance oil an inclivid~~ul and llis family, by harassing and insulting them, 
the jury were properly ilistructed that they might give vindictive damages. 
Lot~der v. IIinsoz, 3 0 .  

8. I n  trespass or travel; the clefenclant, for the purpose of lessening the 
the damages, cannot avail lii~?seif of any thing ~vliich diminislles the 
valne of the property while in his wrongful possession. Cu~ter v. 
Streator, 62. 

9. If IT-ater be ponded hack on the land of another by the erection of a 
mill-clam, he is ent,itled, in the remedy by petition, to nominal daniages, 
~1 iL ; t l l e~  there be actual dainagc or not. W i g l ~ t  v. Stozue, 516. 

Vide ETIDENCE, 14. 

D l l 'E .  
Vide DEED, 2. 

DECLARATIONS AND ADMISSIOSS. 
Vide E v ~ m a c e ,  15, 16. 

DECLARATIONS OF A SLAVE. 
Vide EVIDENCE, 15. 

DEED. 
1. A deed in trust was made to one who had no Iinorvlcdge of its esccu- 

tion at  the time, but shortly aftcrnrarcls, on being infojmxl of the fict, by 
the draftsnian of the deed, lie assented to it, agrcecl to act as n. trustee, 



d t d  r y i g c ~ i e ~ l ,  2nd prO~c~c1.d.  as ng?;ir. to  $,c~i>:!ild :1i!!1 :%il!! {CT the pro- 
p t y ;  LMd,  that  tIji5 w:!? a : I I C I ~ L ~ ? ~ I ~  (ic,iix:c~,y or tLe d (  ~ ( 1 ,  i l ~ c ~ u p h  it 
had iicicv actuallj- bccii in t!,c li;.iiris of die  l~iu :::ti!~ce. L ; ' r c e ? ~  v. 

cix:i~:ici~! tii;?il SI~,,!I t i i l ,e , ; t~ iL is ,sl,o~xii to li:t.~e l x c n  clclivu eti, and un- 
til rhat tiuit. auy di.cia:.:~I i , ~ i i  I!I,L,'., iiy t !~e  giantor, a i : k ~ L i i i ~  tlic tide. is 
cvLJeucr:. ,\ye!i.!iiz v. 0,.ortte, I:,;. 

2. A ili .~~! ia ~ 0 9 d  j i i  a c ; m ~  i.ll::\;-, iiot~~;ith+taiiillil; :my find in t h e  con- 
:iilcr:.~ioi~ iif I!, or iii tllc Llbc 1-l11.c;cntnt;,~:l of :I cul!c~crai i ic t ,  which 
inJ~ iccd  rlic~ party to  cntcr iiito ii. It i. o11iy f~,?..uil in tlic j i t c t ~ i i 7 ? ,  which 
v i i l  amorjrit to a S,e!;cie in :L c o u ~ t  of la\\-. G ' / I ~ : ~ I ~ I L  Y. If0!7!p: 163. 

2. A &-d cscr.utc:l Ly t l x  lAiiilm!:l, h:. lniiil hc!o:;;;ii;; to ;iic wife, his 
on-11 mrit,; o~ i ly  Lei:!,? i i~sir i r~t l  i l l  the se\.cral p i . 1 ~  of iLe ljody of the 
dcc11, ~,rLicll i3  s ~ b . c q ! ; ~ ; : ~ i l ~ -  u ~ j c 1 3 d  b and scaled hy tLe wife: :LI :~  her privy 
t::;r.ri:;na:lon talceii, iloc s ilbt p,~~.: t!;c estate of rlie ~-di . .  Kerns v. P e e -  
l e i ,  '125. 

e:ic?; co!it!,olliilg tltc ri~iii~! cf the !i.s;:ltor, so as to  iiit1i1i.e !~i~l! to make a 

I I ;  ! L I  I L I a .  J f ~ i d ~ ~ l !  v. Blin?~, 159. 
2 .  X lnovi.:ia:~ i n  a \rill L!Aat n cc:!oi!~ f e i ~ ~ a k  sl:ire ' '  \vi!l be set free, if she 

b~!;:iacs 11,:1.-?lf a>  a good clmnctcr  al?oiild do-to be ui~rlcr the care of 

one part ol the ini;truixenc aiid iut;>riii;;ilg it iii o~;iitl~ci., :is to n-hcli acts 
one of the cornpeteat v i t n e w s  to tlie h s t  exccutioii, and t!ie one taking 
t h e  legmy, again attested it, the alteration in 110 wise a f ic t ing  his lega- 
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cy; I M d ,  t h t  the script, in its altered conditiou, Tvas doly attcstecl. ]bid. 

money a i d  otlicr valuable effects, and in tlie othcr, 11c kcpi some papers 
of little vidne, carelessly cl(yositcd, ~ r i d l  ~ o m e  efkcts of very snldl 
value, it TT-2s JIeltl, that a liolograph script, ibmd in the latter place, 
could not Le provcd as a ~vill, under the statute, (1 Rev. Stat. ch. 122. 
stc. 1:) for tllnt t,lle articles f o u i ~ ~ l  miti1 tlic script, coi~lti~ in no just semej 
Ile c:~l!etl " the raluaLile papers or eKcctsn of tllc deccclent. Litt le v. Lock- 

~ m 7 1 ,  494. 
Vide EVIDGTCE, G. 

DIGSITY OF DEBTS. 
1. Tile claim wliich a purchaser at  sherirs snlc has against tile defendant in 

an escci~tion, on account of n defective title, is but :; simple contract debt, 
and :In esecntor v-iio pays sucll a claim in prefi~reiice to a jiidgment cred- 
itor, is grii!t.y of a deraslurit. Laws r. Tl~omnpon,  1 0 g .  

2. A pu~11"ser  at  s11cl.in';s snlc, who gets a defectir~ title, has no riglit to 
tiilic ill!: 111:ice of tile cieilitol. by substit~liion, and thus bring to his aid 
t11o d i p i t y  of sucli creditor's clcbt. Ib id .  

3. Equity ncvcr iutcrkres agaiiist creditors. Ibicl. 

DTLTG ESCE, KEG LIGl<NCE, kc.  

1. To WOI.!~  a hired s!ax at t!lc Linsincss of b las t i~~g rock, in the nig-lit-time, 
vlicn i;,aynicnts of falling rocks coulcl not hc,sccn: n-ould not be taking 
ortlinnri!y rcnsonxblc care of such property. Cb~ltcJ v. Jones, 4 02. 

2. Cut iSs 11ircc1 slit\-e of his own accord, against ilie directions of the hirer, 
witho~lt liis Iaowletlge or conscnt, i i ~  tlic twilight, when liis presence 
was not easily dixovelwl, took tlic placc of onc of t l ~ c  regulnr llands at 
that brlrilie.~.s~ and {vas liilied by a falling rock, tile builec would not be 
linblc Sw tlio loss. /bid.  

3. The liiliin:$ of a con7, or otlier animal, on a railroad, by the train's run- 
ning orcr it, is not, of itself, proof of ~q l igence .  Scott v. FT7iln~inqton 
and Eale iyh  Rail Iiotad C o n p n y ,  4-32. 

E:Jl<CTAfE?;T. 

1. The geileid principle in an action of cjcctalent, is, that the plaintiff must 
prow tlie cl~~f~:nil:~nt in posscsaion of the p~wiiisca snccl for, II~~TT-ithstand- 
ing ille co~~!i:ssion of '' lease, elltry and o~~s te r "  in the common rule." 
A t ~ v e l l  7.. Xfd7we, 371. 

2. Tlie 1)riuciplc of the rule is to prevent surprise on the party who makes 
Iiiloscli' ;L tlefcmlaiit. ILid. 

5. But x-llct.e a person, serve11 with a copy of the declaration aftcr leaving 
t11c premises, entered into t,l~c conimoli rulc, and contested the mat- 
ter upon the validity ofthe title deeds, there being no question as to tlie 
identity ol' the land, he shall not be heard to say he ~ v a s  not in pos- 
session wllcn the dcclaration was served on him. Ibid. 
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4. The beginning of an action of ejectment is the serving of the declaration. 
I b id. 

5. Tiilcre a deed of ba ip in  and sale, reciting its object to be to secure the 
premises to the s o b  and scyamte use of the bargainor's clau~hter, and a 
consideration of o re  dollar moving fi3oxn the Irargainee, conveyed <lie 
same to the sail1 bargaiilee ant1 his heirs, in trust ibr the sole, separate 
an11 est:lwive use ot ihc sail1 c l n ~ ~ ~ b t e r  a n d  her heirs, 011 the dent11 of tile 
daughter, leaving children, her hcils-at-law; 11eld: that t l ~ e  said heirs-at- 
Inw coultl not maintain a11 action of @ctmcnt; but tlmt the legid estate stiil 
rcliiainctl in t l ~ c  trustee. Umca r. Fc~uceit, 301. 

ETDOGSIQ,IEST. 
Thc owner of a bo11:1 on an individual, with a surety to it, endorsed it with- 

ont rccoxse upon the enilor.ser, as the coilsiileratiuu fur p p e r t y  bou~ l i t  
of tl~c: cuiloraec, lur ing  first cut tile surety's name f?om tlic bond ; i t  w:~s 
Xdd, that the c:do~.seii~eat aniountecl to a valid coi~sidcratioll in the con- 
tract of puroliase. Grcyi~iz v. IIocTye, 168. 

ENROLLMEST. 
Wllen the report of commissioners, making a partition and appropri;~tion, is 

confi~mcd by tlic court, and filctl in the papcrs ofthe casi:, it is enrollrd, 
so as to ixcet :lie rctI~~isition of the Act of dsseml~ly. Alrc?ribuld v. Dtr- 
vi.9, 133. 

EQCTITY. 
Equity never intcrfcrcs b e h e e n  creditors. Laws T. T/mnapsorc, 10-1. 

EI?,ASGRE. 
Vide E V I D E N C ~  6. 

ESTOPPEL. 
Vide I'ARTY TO -4 SUIT. 

E VIDESCE. 
1. A lixw that alters the Icgl  ~ u l e ~  of critlencc; nntl receives leas 01. tliniwnk 

testitnol~y tliau the law rccluirc~l at the tiiric of the con~~uiiisiuil of' tile 

ofkiise in order to convict the oli'cmlcr, is an erpost j&o Ian- witlrin the 
piohiljition of' t l ~ c  cvnstitntion. XLf~:icct~ v. &/id, 9. 

2. A pixty wllo 11;~colilcs bouid by acquii:sceuca ill a tlcfixtivc jutlieid pro- 
ceeding, nmy give sucl~ pioceetlinji in evidence in l~ i s  favor. A ~ ~ c i ~ i b ~ ~ l d  r. 
Dcwis, 133. 

3. A stockholtler in a bank is not a competent wianess to establish a dc,Lt. 
due to tlic baulr. st wen so^^ Y. S i m n o ~ t ~ ,  I 2  

4. One wllo belicves in the esistencc of' a S V P R E ~  Cerso, who 
will pimisll in Illis 11-01.111 for ei.el'y sill conin~ittcd, though he t1oc-i nut. 
bclicve that puaishri~ent n d l  be inflicted ill thc wol&1 to conic, is a cul11- 
petciit witness. ~S'hc~u; v. lioors, 25. 

5. Tile fiict of thc ~.cgistratioc of a. deed, ~vitl~ollt its having heen provcm, 
wiil not entitle i t  to LC read in cvitlencc. TT'iliicms v. G ~ , ~ J ~ I L ,  31. 

G .  I n  rtsccrtining whctllcr an instrurncnt was intc~iclcd by tllc ~ i d i c r  io 
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operate as a bond or as a wi71, words whic11 may not change the legal 
effect of the instrun-lent, and may, therefore, be imniaterial in construing 
it, supposing its cliaracter to have been established, may be quite material 
in ascertaining its character; and tliough their alteration or erasure may 
be of no irnportance in the former point of view, yet they are quite ma- 
terial in the latter. X7ndh v. Emon, 34. 

7. Where, from tlie loose manlier in wl~ieli the parties have dealt with each 
other, it is not possible to show the precise cluantity of coinrnodities de- 
livered, or their quality, or rdue,  it is proper to dlow jurors to act on 
evidence which will enable them to approximate tile truth of these facts. 
IIuwison r. L'riclges, 77. 

S. One who has a direct, ce~tain, legd interest in tlie erent of a snit, is not 
a competent witness on the side of his 011-11 interest. Blum v. Sic~ford, 04. 

9. The interest which mill disqualify a witness, is any interest that can be 
asserted in a court of justice, whether a coinrnon law court or a court of 
equity. Ibid. 

10. A copy of a grant taken from a book in the office of the Secretary of 
State, purporting to be issued in 1716, by Charles Eden and others, who  
were the Governor and Council, althougli liut lately registered, is admis- 
sil~le as evidence of title. A~cl~ibwld T. Davis, 133. 

11. A plot by a surreyor, representing various tracts and lots of land of the 
anccstor, corresponc!iiig ill i~umber with the nuniber of heirs set out in 
t l ~ e  petition, filed ~ ~ i t 1 1  ilic 1ial)ws of the case, and registered ~7-itli them, 
was properly takcil as tlie plot referred to in tlie report of the commis- 
sioners, and atliuittcd as criilence to explain such report. B id .  

13. Vherc  the subscribing witncss to a bond, having pni~cl~nrc~l the interest 
tlicrein m-ithout enilorsenient, sold the same ~ ~ i t h o u t  enclo~sement, on a 
credit, 1ri11i the a r o ~ ~ e c l  pmpose of making l~imscll conipetcnt to testify, 
mid states t l~a t  it was, at  the time of the trade, and still is, his purpose, 
not to lnalic his renclce pay for tlie bond, unless 11c can recoTer it,, but 
says there was not any ~nlilerstanding to that effect i~et~vccn tlicrn in tlie 
trade; IIelcl that he is legally adll~issible. I'zirvis ~ 7 .  Alh~i t ton ,  171. 

13. \vT'herc t l ~ e  fact is assumed that the property of tile plaintiff came to the 
dofcndant's possession, and was used by liiin, and no qneitioii is raised as 
to the nature and tciins o f t l ~ e  contract of purchase, a letter or~lering the 
property to be scut, mas not necessary ericlcnce, and it w2s not error to 
proccccl \ritliout it. 11o11 i~~~s~~d~ th  r. ,Smith, 270. 

14. Tlie purchase of a particular estate in land by a reversioner, is no eri- 
dcnce tending to s l~ow tliat a claim for damages, wliicli t l ~ e  l~urchascr 
had, on account of waste tlieretoforc cominittcd, was scttlcil in t l~a t  pur- 
cliase. Ihqwee v. Llqme, 237. 

13. It is no objection to the declarations of a slarc, as to t l ~ c  state of its 
health, that they furnisli additional eviilencc of tl~cir trutl~fulness. TTitlluce 
v. AfcIr~iosh, G .  

16. Tliereforc, where a female sla3-e declared tliat slie was affected with a 
prolapsus tiie~i, and offered to submit to an examination of her person, in 
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verification ofher statement, the latter part of the discourse forms no 
good ground of esccption to tlie eviilenc~. Ibid. 

17. A -cvitncss is not co~npetcnt to testify to what a deceased witness swore 
on a forrncer trial, u n l w  he says he is able to state the sul~stanee of all 
that was cleposecl to by the cleceased witness. TVkight v. Sfoux, 516. 

An  exception to tlie ccnipctency of tlie witness, need not set out the testi- 
mony which the witness was called to give. Ibid. 

Vide A~~BITR.\XEXT, 2 ;  BURGLARY, 2 ; DEYI~ATIT TEL NOS, 2, 3 ; PAROL 
~ O N - T R A ~ T ,  1 ; COJSTITUTIONALITY OF A LAW. 

ESCIIANGE OF GOODS. 
Where there lias been a temporary exchange of articles, there is no princi- 

ple that requires that the one sllall be returned to the former owner bo 
fore tllc otller can be recovered. Iloell  v. Paul, 'id. 

EXECUTOR. 
1. No action can be maintained against an executor, as esceutor, for money 

had arid rcccived by h1111, after the death of the testator. Zhiley v. 
Wheeler, 150. 

2. For thc executor of an cstatc to pern~it a slave bequeathed to adaughter 
to remain with her, at  the late nlansion of the dcccascd, for ten years, 
without hirmclf e w r  assuming any control over the slave, is certainly 
some evidciicc of an assent. P ~ p t  V. IZOsen~(m, 130. 

EXECUTION SALE. 
1. One who contracts for land, and st i~~ulates that the title sliall be made to 

a trustce for tlie benefit of his wife a hen the purclmse-money is paid, 
and mlio enters and holds as tenant to tlie vendor, has no legal right that 
he can convey, or which can be sold unclcr execution; and rhe only effect 
hi deed, or that of the sheriff, could have, would be to put the purchaser 

EXPERTS. 
Where some of the terms in wliich a contract is espressctl, are words or 

science or art, which require the evideiice of experts to explain thcm, the 
jury, of necessity, must pass upon the nieaning .of those word5 but being 
ascertained by them, tlie duty of the court is, still to give a constructiuu 
to the contract. Silcertho~n v. liiiwlz, 3G2. 

Where there are not such terns, the construction is entirely with the court. 
.Im. 

EX POST FLZCTO. 
d law that alters thc legnl ruler of evidc~ice, and reccircs less or different 

test~niony than the law required at  the timc of the con~mis&on of the 
oiYcnsc in ordcr to convict the o h ~ c l c r ,  is an ex post fucto lam witliiu the 
meailing of tlle constitution. ,Stule v. Bond, 9. 

EXPUXGING A EECOKD. 
It is error in a court to rescind an entry made on a previous c!ay of the same 

term, which truly statesa fact that did occur. Underwood v, dlcLaurin, 17. 
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into possession, so as to make him capable of receiving a release. Wil- 
liams v. C'ouncil, 206. 

2. Where a husband buys land, which is paid for with his money, but di- 
rects that the title shall be made to a third person, in trust for the wife, 
he has no such trust-estate as can be sold under execution. B i d .  

3. Where a trust is divided by giving a particular estate to A, with the re- 
mainder or reversion to B, tlie trust-estate of A cannot be sold by exe- 
eution under the Act of 1812. Bid. 

4. A purchaser at a sheriff's sale under a venditioni exponas, is not bound 
to show any thing in relation to the disposition of property, which had 
been levied on under the previous execution. C1~ustee.n v. Phill7>s, 459. 

5. A le~r?, endorsed on a justice's execution, as bcing made "on three tracts 
of land, containing three hundred acres, on Caney Fork," is not sufi- 
ciently definitc to comply with the requisites of the Act of Assembly. Ibid. 

6. Facts, merely collateral to the description contained in a levy endorsed 
on a justice's execution, cannot be adduced to extend, or help out, an 
insufficient description of the land levied on. Bid. 

7. Only such estate as a debtor has, passes by virtue of an execution sale. 
Homesley v. Hague, 481. 

8. The owner of an ultimate estate in chattels, cannot maintain an action 
against a dieriff, who has an execution against tlie owner of a particular 
interest, for selling it, although he professes to sell the entire property in 
such chattels. IbW 

9. A sale of laud under, and by virtue of, a judgment and execution, trans- 
fers, at lam, all the estate, rights and interest, of the defendant, in the 
execution; even tlie legal estate m~hich he holds as trustee. Biles v. Palmer, 
386. 

10. One who purchased a trust-estate under execution, previously to the ach 
of 1812, only got the possession of the defendant in the execution, and a 
right in a court ofequity, to be substitoed to the rights of the creditor whose 
debt 11s paid. Tuylor v. Gooch, 43G. 

11. A purchaser at an execution sale, is not bound to see that the sheriff sold 
on the proper day in the week. Reid v. Lurgent, 454. 

FERRIES. 
1. The right of a ferryman to his toll, is by the common law; and every 

subtraction fio111 his profits, by carrying his customers ovcr the same 
stream, whetller for pay or iiot, is an injury for wl~ich he may recover 
damages. TCLJ~OI' v. TVdmington and Mc~nchester Rail Road Company, 
277. 

2. The customers of a feriy are those wishing to go along tlie liigliway, of 
which the ferry constltutc< a part, and ml~oin he would be bound to tran- 
port on b e q  called on by them, and not such as wish to travel f ~ o m  one 
of the feriy laildings to a poiiit out of the li~gliway. Bid. 

3. The Act of Assenibly, Rev. Code, ch. 101, sec. 30, rccognises the com- 
mon law remedy, and further glres a penalty of two dollars for every 
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transportation of passengers, &c., m i t l h  ten miles of an establislledferry, 
if done for pay. Ibid. 

4. The object of the p ~ i r a t e  Acts of Assembly in falor of TT'i!liam D I ~ ,  
passed i11 l'iG4, and of Benjamin Sniith, 111 1784, was to effect a commu- 
nication betwccn the ton 11' of W~lmington ancl B~unswicli, by n~eans  of 
two fenies, a d  a road over Eagle's irlancl, between them; and the custo- 
mers to these ferries, would be only those clesigning to trarel along this 
highn-ay, or a part of it, and TT-ould not include one designii~g to p:ts 
from one of the ferry landings to a point on t l ~ e  island not in the high- 
may. Ibid. 

PORCIBLE TRESPASS. 
1. To malie a trespass for an entry on land iiidictalile, it must be committed 

manz forli, in a manner mllidi amounts to a breach of the pence ; or (ac- 
cording to some authoritic~) d i i c l l  would necessarily lead to a breach of 
the peace, if the person in possession Jwre not overawed by a display of 
force, and thus be induced to forbear. fiorn resistance. State v. Ross, 315. 

2. TlTherc, tl~crefore, one, liaring a right to enter on land in the possession 
of a tenant at  suffwancc, went TI-it11 four otllers, and co~l-imencecl building 
on the lam3 outside of the tenant's enclosure, witliout invading his h-e l l -  
ing, or molesting his enclosure, witliout any diqllay of arms, or aclua- 
breach of the peace, it mas I h l d  not to be indictable. Ibid. 

3. Whether at the common law, one who has t l x  right of entry may not 
use force, if necessary, to assert his right, is an unsettled question. Ibid 

PRSCDGLEXT COSVEl7AXCES. 
1. A roluntary conveyance of personal property passes the legal title as to 

subsepueizf p!trciiusrrs, though void as to creditors. Green r .  A7~mrgay, GG. 
3. A creditor can ouly take adrantagc ofa voluntary auil frauclulent conwy- 

ance by re~ducing his clai~n to a juclgnlcnt, and scizing the prol~crty under 
an execution. lb i i l .  

3. A party seeliing to avoid a conveyance as voluntary, has no ground to 
complain of the prilxiple thus laid down: I L  U7here a l~arent-greatly em- 
barrassed, wliieh en~bnrrassine~~t cncls in insoloency, inalies a courcgance 
to a chilcl, it clevo1~-cs upon the cl~ilcl to sbov that lie gave a f'lir piice for 
the plopc~ty, actually pai~1, either in money or money's ~rortli." Blatk 
v. C%~ldtaell, 150. 

4. TYlicre, ill a question mhctllcr a certain deed mas fraudu!cnt and void as 
to creditors, facts werc ailduccd and relied on by both parties, aud rnaiiy 
of tile usual bntlgcs of finud were prored, and ~rliere among other facts, 
it nppca~wl that a sillall balance, out of a large consideration recited in 
the deed, mas unpnicl, it ~ 7 a s  error in the court to malie the question of 
fraud turnupon the pnymcnt, or non-paymcnt, of the ~rliole considcra- 
tion esprcs.;ecl in the deed. Felfon v. TVlde, 301. 

FREE NEGROES. 
Vide COXTRACT, 1. 
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GRAND JURY. 
Tide INDICT.\ICST, 2. 

GUARAXTY. 
1. The notice given to a guarantor that he is looked to for tbe debt p a r -  

antecil, must be positi1.e and uiiconclitional. &encer v. C a ~ l e ~ ,  237. 
2. TVlicre it is clear that early notice to a guarantor, of the failure to pay 

oftlie persoli \Those debt he has guaranteed, could have been of no bcn- 
efit to hiin, such early notice is not required, and the want of diligence, 
in this respect, does not impair the guarantoi's obligation. T%e Sulem 
~lfurzi&ctu~i,~g C~ii~pctny v. Z~ozcer, 420. 

Vide STAT. OF FRAUDS. 

GUSRDI-4 N L S D  WARD. 
Vide SALE OF AN ISFIST'S LASD. 

IIAREORING SLATES. 
Tu consritute the on2'nce of lini~loring a runaway s l a~e ,  it is not nccesarF 

tllat, at  the time of first receiving the d a ~ c ,  the defendant conceired the 
purpose of fraaduleatly harboring, if 11is acts afterr~ards plainly evinced 
such a purposc. State v. Bud, '7. 

HIGHWAYS. 
Vide FERRIES ; C.&RT-WAI-S. 

IIOLOGRAPH WILL. 
Vide D I C ~ I S A ~ I T  WL soy, 4. 

I1 03IICIDE. 
1. If' a marl clelibcratcly lrill another to prevesc a mere trespass on hi5 

property, (whetller that treapass could or could not bc otherwise pre- 
vented.) he is guilty of mi~rtler. Slate v. llfcDoi~a7d, 19. 

2. Tllougli a person may enter into a fight ~~ill ingly,  yet if ill its progress, he be 
soreiy pmssed, that is, put to the ~vnll,  so that he mus-c be killed or suffer 
great bodily harm unless he kill hi3 adversary, and unJer such circum- 
stances he does kill, it is but ezcusnble i~o?nieitIe. &ile v. I i~gdr l ,  216. 

3. Where a Judge, in cliaiging tile jury in a case of liomicicle, presents two 
r i evs  of the evidence, in one of whic11 liis instruction is erroneous, thougli 
the other mas right, if it be left uncertain vllether or not the verdict of 
the jury was predicted on the erroneous iiistruction, tlie 'efendant is en- 
titled to s venire de noao. Ibid. 

4. T'i'here a feriiale slave ITas in the act of resisting the riglltful authority of' 
her master, and another slave, her liusbnncl, apl)ronclicd with the inten- 
tion of 1-iolcntly d i n g  the resisting slave, 11eet.llcs of tlie conscqueiicw, 
aud did give snch aid as made it necessary f o ~  the master to turn lliq 
force upon him, by v-hicli lie was exposed to a fatal blow from tlic p i n -  
cipal, such interfering slave, as well as tlie principal; is guilty of ~~lurtier. 
S'iuie v. David, 333. 

5. Tliere is no analogy to be drawn between cases where a free person is 
on trial for homicide, and a slave for slaying his master. Ibid. 

2 
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IIUSBAND AND WIFE. 
Vide DEED, 4 ;  EXECUTI~S SALE. 

INDICTMENT. 
1. The allegation of a bill of indictment, cliaring A and four otliers with an 

assault on B, is not proved by tlie production of a record, which sets 
forth a bill of indictment, cl~arging A and jive others mith an assault on B. 
S'tale v. Ramell, 55. 

3. Where a record shows that a grand jury was dra-xn and empannellerl, 
sworn and charged to enquire for the State, of aud concerning all offenses 
&c., and by such graucl jury, "it \vas.presented in manner and form fol- 
lowing, tliat is to say," setting out the bill of iucllctment; the record is 
suficient without copying the entry of lL a true bill," usually found on tlie 
backs of indictmcuts. Slate v. Guzvo~d, 83. 

3. In an inclictnlent for clieating by false tokens, in obtaining an article of 
property from a persoil by means of a counterfeit piece of coiu, to wit, 
a counterfeit quarter of a clollar, it is ilot material to aver to what curren- 
cy the coin, intended to be counterfeited, belonged. Shte v. Boon, 4G3. 

4. Xor is it necessary to aver tliat the spurious coin used, was made like 
the one alleged to be iinitated; the word LLc~~nte r fe i t "  being a sufficient 
:tlleptioii of that fxt .  Ibid. 

5. Wlierc tlic indictnleiit cliarged that the article mas obtained by means 
of a false coiu, it was not ilecessary to aver that this was done bypassiy 
it. Ibid. 

G .  Nor, ill such an indictment, is it necessary to allege the value of the thing 
olitained, or to arer that ~t was of' any value, if it be a thing recognssed 
as propedy. Ibid. 

7 .  Nor is it necessary to aver that the thing obtaiaccl was the property of 
the person from vhom it was allcgcd to have been obtained. Ibid. 

5. If the last objection had been otherwise good, it mould have been obri- 
atcd by the statute ; Rev. Cock, ell. 35, sec. 14. Ibid. 

Vide FORCIBLE TRESPASS, 1, 2, 3 ;  REPEAL OF A PENAL STATUTE ; SELLIKQ 
LIQCOR TO A s u m .  

INDENXITY. 
A sheriff who has failed to assign a bail-bond, cannot recover against the 

obligors to the same, until he has paid the money to tlie plaintrfl'in tlie 
jndgment, or at least, until there is a judgment against him for it. Pool 
v. IZunCer, 144. 

INFANT. 
1. Timber furnished to an infant to enable him to build a dwelling on his 

land, is not a necessary. Freernulz v. Widger, 1. 
2. An infant, who has a guardian, cannot contract for necessaries. niid. 
3. The proviso of a new action, as a saving to an infant, against the statute 

of limitations, is apersonalprotection, and the grantee or releasee of an 
infant, has no right to set up the same. Williams v. Council, 206. 

Vide SALE OF AN INFANT'S LAND. 



INDEX. 555 

INN-KEEPER. 
1. An inn-keeper, by the custom of the luncl, is IiabIe as an insurer for the 

goods and animals ml~icll his guest has with him for the purposes of the 
journey. ATeul v. TI%'lcocc, l4G. 

2. B L I ~  if 11;s customer is only a boarder, or the goods and animals are en- 
trusted to the landlord upon a special contract, or if they are not placed 
io the inn or its appurtenances to be kept, he is only liable for negligence, 
as any other bailce. Ibiil. 

3. I-Icnce, an inn-keeper is not liable, without proof of negligence, for the 
loss of a mule, put by a "drover" into a lot belonging to the Iandloril, 
scparate from the inn, to be kept under a special agreement. Ibid 

ISTEXTIOY. 
Vide HARUORISG A S L A ~ E .  

IXTEREST. 
1Tller.e an agent has money in his hands, and when demanded, denies Iiis 

ol~ligation to pay, tlicre is no principle upon wliich hc can be charged 
with intcrest, h t h c r  b d i  than the tinnc? of such dcniand. IIyinnn I-. 
G7uy, 155. 

JOINT-O'IITXEIZSIIIP. 

1. T y k e  a joint-owner of property, autlloriscd to sell, ~ ~ a r m n t s  tllc socncl- 
ness of t l ~ c  prolxrty, ~vhicli turns out to be defective, and tllc scllcr pays 
for tlic dciixt witlwut suit, the otlierjoint-owner is liable to contribute to 
tlic loss in p~opoition to his interest. &anis v. I:z~~nett, 71. 

2. If onc joint-owner of a crop sclls to the otllcr his share of it to p2y a 
debt, and it is divided in t l ~ e  prexxce of both, for the purpose of ascer- 
taining the amount to bc crcclitecl on the debt, there is no trespass in the 
purcl~aeing partner's removing the property, though furbiclclen by the 
other. Tl%rB~illo~z v. Savage, 382. 

JOIXT-TEESPASSER. 
and B were tenants in common of a tract of land. A, with the sanction 
and assent of B, employed a surveyor to run the boundaries of their land, 
and in doing so, A, accompanied by the surveying party, committed a 
trespass on nu adjoining tract; Held t11at B was equally IiabIe for such 
trespass. Elliott v. 21fchruy, 59. 

JUDGE AND JURY-THEIR RELATIVE DUTIES. 
1. A mere omission of the Judge to charge the jury on a particular point, 

where no specific instructions on it have been asked, is not error. Ward 
v. I$cwin, 23. 

2. A petitioner under the 4th sec. of 58th ch. of the Rev. Statutes, (for the 
relief of insolvent debtors) is entitled to insist that suggestions of fraud, 
made by a creditor, shall be rerified by the oath of the creditor and tried 
by a jury; and it is error in a Judge to decide upon such suggestions, 
without submitting them in an issue to a jury. Purvis v. Bobinson, 96. 
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3. I t  was Held not to be error in a Judge to leave it for the jury to decide 
whetl~er the cutting down of 152 timber trees entitled the party to more 
than nomiual damages, and if so, how much. h~chibald  v. Davis, 133. 

4. Where special instructions arc prayed for in the trial of a causc, it is the 
duty of the court to ~cspond, either by adopting the prayer, or by refus- 
ing to do so. But 11e is not rcquircd to cliarge in the language in winch 
the application is made ; if he substantially conveys the idea to the jury, 
it is sufficient. AIurshall v. Fliinn. 109. 

5. Where tlie court erred in ruling out testimony, and a proposition is made 
by tlie counsel 011 the otlicr side to waive the objection and admit the 
evidence, wl~ieh is declined, the error 1s cured by this waiver and refusal. 
Ibid. 

6. If a Judge omits to state the testimony as fully as counsel wish, he ought 
to be rcqucstecl, bcforc thc jury retire, to make his statement of the evi- 
dence niore fi~ll; but it is not a ground for excepting to the charge where 
no request of that kind has been made. Boykin v. Pewy, 325. 

7 .  I t  is error to lcclvc a jury to draw infercnccs without evidence. Walce- 
Jield v. Smithzuielc, 327. 

3. l L  Due retnrn " of proccss, means a proper return made in propcr time. 
What is a proper rcturu in form and substance, is a question of law, to 
be decided by the court; but \vhetlier a return was made in proper time, 
is a question of fact, to be decided by a jury. TVaugh v. Brillctin, 470. 

0. I t  is error i11 a Judge to leave a question to the decision of the jury 
without some evidence bearing on such question. Dulu v. Cowla, 51 9. 

10. If a Judge cliarges substantially according to law, there is no ground for 
exception. Stc~te v. Sl~aw, 440. 

11. One who prosecutes another, cannot be protected where the faeb 
charged do not amount to an offense in law. Smith v. Deuver, 513. 

12. Where a Judge falls to excreise his discretion in appointiug an officer, 
from a mistaken opinion that lie has no discretion, it is a ground of 
appeal; although if he had exercised hls discretion, his judgment would 
not have been subject to an appeal. st even so?^ v. Steaenson, 4i2. 

13. I n  such a case, the decision will be reversed and the cause removed 
to the court below, that such discretion may bc exercised. Ibid. 

Vide D-~MAGES, 2, 7 ; FRAUDULENT C O N V E Y ~ ~ N C E ,  3; HOMICIDE) 3; PRACTICE, I,  
2 ; SLANDER, 2. 

d URISDICTION. 
1. Where divers dealings are included in an  account, the aggregate of which 

exceeds sixty dollars, the plaintiE can omit, or give credit for, any items 
he may choose, so as to bring the case witliin the jurmliction of a single 
magistrate. TVuldo v. Jolly, 173. 

2. Wllcre there is but one item of dealing, which goes beyond sixty dollam, 
this cannot be done. Ibid. 

3. The plaintiff cannot, however, after thus obtaining jurisdiction, prove the 
account under the book-debt law ; for under that, he has to sn-ear that 
the account sued on contains a full statement of all their dealings. a i d .  



I,.IRCESY. 
1. TJniler the 34th ch., see. 36, and 107 ch., sees. 31, 32 and 31, of the Re- 

riscil Code, the Supel.ior Courts have not original juridiction of the of- 
fence of grand larceny comniittcd by a slave. S i d e  v. IIcci.i.iet. 261. 

2. lllt!~oug!i being found in tile possession of stolen goods, after a certain 
lcngtll of time, cloes not c ~ c a t e  s presumption of tlie posscseor's guilt, ycr, 
it  is a fact t1i:lt may be coilsidered by the jury, with the other facts of 
rlie case. 'State r. Xhaic;, 440. 

3. Acts nrliieli would constitute aicliny a n d  abettiilg in grand larccny, wi!l 
justiry a co~ivicticn for petit larceny, when that is cl~argcd. Ihid. 

LEGAL TITLE. 
\ X e  EJICCTMES.~, 5. 

L E S  LOCI. 
Vide ~ 'RI . :SU~TIOSS.  

I,E\T. 
Vide EXECUTIO?; S.\LE, 4. 

LIES OF A FI. F A .  
Vide COP.\RTXERSIIIP GOODS. 

LIMITATION O F  SLAVES. 
-1 beclue.;t of n shve  for tllc lili of the lcgatee, without ally litnitation o\-et'r 

passe,: on!y n life-csrate to such 1cgntc.c. Tlie aswiit of tlie executor ex- 
xcniis no f i idier  than to the life-intcrcst, and t l ~ e  reversion is in tlie cs -  
eclitor, n-li~cli lie n;ny recover after the fdling in of that interest. Jic- 
K i ~ ~ l e y  v. S h t t ,  1'37. 

1,USATIC. 
Ail action accruing to a lunatic can only be lsrou$~t in his name. G ~ , L  

v. I<o~/~cyly, lie. 

31hXD.1lIPS. 
1. A mnriduinus to the justices of a county to compel tlieln to do a tliin;; 

it1 their plilslic capacity, recli~ii,os !. a rc twn " by tliem as a body. Jfc(cCby 
v. f i e  Jisdices oJ"I$i~.?~clt coziiif!), 1S0. 

'2. TVlicrc an ccltei.mtive ~ t ~ ~ ~ i i d i i m ~ i ~  \VILJ dii.~:cted to the justices of a coimty, 
and oue set of t11m1, as ii~cli\-iiluald, niailc a rciturn of one iliiport, :mrl 
atioti~cr sct of tliem liiacle a rct11rn of a ili~ibl,i.iit inil,ort, no convention 
lisvi:~:; t:~li('n l)!ace to gel  the voicu of tlie inajol.ity, it ~v \ . i~s  fh l t l  that tlic 
r e t w i  was a nul!ity, and timt all the proceadiiigs in tile c::use,p~~eclica(c~l 
on it, were erwneous. Ibid. 

MASTER ;LSD SERVAKT. 
1 rilastcr is not liable f i ~ r  t l ~ e  d f u l  trespass of his servant. TVesson v. I l ~ d  

Road Company ,  379. 

MILTS. 
Vide  I3.w icss; 1, 0. 
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NEGLIGENCE. 
Vide B ~ E K I ~ G  WOODS ; DILIGEX~E, kc., 1, 2, 3. 

NEGOTIACLX SOTE. 
A note nlnile payable to ' l  T. D., cashier," ncgotinblc and payable at  apar- 

ticular I~ank, which noteis nmlc for the purpose of bcing discountecl at  that 
bank, but is rejected and not discomitcd, is aftorwards sold aud dcli~cred 
to a thild person, by the principal tliercili, without tlie asscnt of tlie 
surc t i~s  ; IIeZcl iliat T. D. could not recorer against the surety on such 
note, for the benefit of such third person. Dewey r. C'ocAsa7i, 184. 

XEW I'E031ISE. 
Vide STATCTI: OF LIMITATTOSS, 2,  9, 10. 

N E W  TRIAL. 
Wlletller a verdict is against thc ~-reiglit of thc c d c n c e ,  is a matter solely 

to 11u clctcrmined by the Judge t iyil~g tllc cau,sr, anil the question of a 
new trid on tlmt ground, innst be conclusively decided by him. Uo?lki7b 
v. Pem.!j, 325. 

XOTES, BILLS, kc. 
lritlc G U A I ~ S T Y ,  1, 2. 

NUISASCII:. 
Tlic Legislature Ilavingby various Acts declared the Xcuse river, betvccn 

certain points, a narigable stream, it is a nnisancc to build s bridge :icross 
the same between tlicse points, so as to prevent tlic passage of lioats, 
and such 11nisancc may be abated l ~ y  any onc. Slaie T. Uibble, 107. 

OFFICIAL BOND. 
Under the 9th scc. of 79th eh. of Rev. Cotlc, a bond g i ~ c n  by one a t  Oct. 

Term, 1%l, conditioned for his faithful tliec11;~rgc of the chitics of an oilice 
ii.c o w  year from the date, can bc rocoverctl on, not17-itllstanding the of- 
fice expired at  the Ja~mai-y Term, 1822, aod tllc breach was subsccpent 
to that (late. IheZZ v. L'olib, 258. 

OVICRFLO W O F  LASD. 
If I\-atcr he ponclctl back on the land of another l ~ y  the erection of n mill- 

d~rm, he is entitled, iu thc reliiedy by pc.tition, to nominal d:rmagcs, n-he- 
tiler there be actual claluoge or not. TlXgl i l  T. S20u:e7 516. 

I'dItOL CONTRACT. 
1. JVF'hCrc the terms of the 11i1ing of a slave arc ~~rochimctl  pr~viondy to the 

p ~ ~ b l i e  esposure of the slnrc for Iiire, onc of wl~icli nns, tlint hc mas not 
to be  removed bcyoncl the limits of tlie county, a bond wl~sequently given 
for the price, and containing some otlicr stipulations as to the treatnlent 
and managemcnt of the shve, docs not supcrscde the par01 cont~act as 
to removing the slave. Daug7dry v. Boothe, S i .  
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2. A party made a bill of sale of persoaal chattels in the ordinary form, and 
there was a parol agreement made at  the same t i m ~ ,  that tlie orticlcs 
should be delivered on a given day, ~vliich was not done; Held that the 
title to the pioperty passed from tlie date of the conveyance, notmith- 
standin? the parol agreement. G z c p n  v. JIodqe, 168. 

3. P a r d  evldence may be admitted to prore a contract arhere there mas 
an meffeetual attempt to reduce it to wi~ting.  Ifiizt v. Eclmo~tclsfoiz, 529. 

PARTY TO A SUIT. 
d record of proceediugs of a court ordering partition of a tract of land, and 

a long acquiescence and actual occupation by the heirs according to the 
proceeding, is obliptory on them, and one tlius acquiescing, wlio was 
iuelltioned as one of the heirs, in the body of t11e petition, but was not 
made a party, plaintiff or dcfenclant, is bomd by the proceeding, and, 
therefore, rnay offer it in evidcnce in support of his title. A~~cizibnld v. 
Davis, 133. 

PSTVN. 
1. Property delivered as n pledge to eecure a debt, and re-delirered by tho 

pavnee to the pawnor, is liable to be ecized and sold under execution 
against the pawnor. Burrett v. C'ole, 40. 

2. Property deliverst1 as a pledge to securc a debt, and re-deli\-cred by the 
pawnee to the pawnor, may be sold by tlic latter, and a good title passes. 
Smifh V. Xasser, 43. 

3. There can be no parol agreement that a slare sliall stand as a pledge. 
Propst v. Iloseiizun, 130. 

Where a third person pays the sum called for in a note: and ta les  it into 
his possession, it is a question of fact to be deci~led by n jnry wlietlm hi: 
intended to pay it off for the acconimodation of the nial;er, or to purclmse 
it. Eunyon v. Clm k, 62. 

Vide Accoxu AYD s a ~ r s ~ a c ~ r o x ;  COXTRACT, 9 ;  PRZ:~C.IIPTION OF PAYMEST. 

PERFORUANCE. 
Vide COSPRAGT, 5.  

PLElDISG. 
1. Wliere the plaiiltiff declared against the defendant, as executor, for nioncy 

lmcl and received by l~itn ss esecutoi; the dcfcnclant may eitl~er demur 
for tlic badness of the count, or lic may inol-c fix a nonsuit, or clai~ri n 

verdict on the trial of the general issue, because the allegyztion has nut 
been proved; and the principle is not varied by the fact, that tlie allegn- 
tian, initsnature, is not susceptible of beingprovecl. JIailey v. TTrileeler, 150. 

2. Where a party has been tried in the county court upon an indictment 
for an aEray, he cannot be again tried for the same act in the Superior 
Court upon a bill for assault and battery. 8 a t e  v. Study, 290. 

3. MThere a warrant has been brought against an administrator for the debt 
of his intestate, and the justice, before whom it is returned, renders a 
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judgment against him individually, it is error, for wl~ich a recordari, in 
the nature of a writ of error, is a proper remedy. I5are v. Purham, 412. 

4. The general rule is, in such a case, simply to reverse the false judgment; 
but where it appears that the plaintiff mas ent~tled to a judgment agamqt 
the assets in the hands of the adnl'r., t l ~ c  Court will order the case back 
to the Superior Court, that the question of assets may be tried. B i d .  

Vide ATTBCIIMENT, 1 ; DAMAGES, 5 ; MANDAMUS, 1, 2 ; PROIERT, 1, 2. 

POSSESSION. 

The acts of going yeasly, for a few weeks at  a time, to get rails and other 
timber off of land, though only valuable for timber, do not amount to such 
an exercise of ownership as wdl ripen a defective title, or give an action 
of trespass quare ckaz~sum freyit. Burllett v. Simmons, 295. 

Vide Sr.4~.  LI~I . ,  6. 

POWER OF ATTORNEY. 
-1 power of attorney signed by the agent of the beneficial owncr of a note, 

is good, t h o ~ ~ g h  such agent did not derive his authority in writing. John- 
son v. Sikes, 70. 

PRACTICE. 
1. Where evidencc of facts not pertinent to the issue, was admitted, upon 

the assurance of the prosecuting oficer, that he would introduce other 
facts and circumstances to connect the prisoner with the facts deposed 
to, and no such connecting facts were protluceJ, it was error in the Court 
to leave such evidence to be considered by the jury. Slate v. F~ecmun, 5. 

2. Where the agent of one indicted for trading vi:h a slave, swore that lie 
l ~ a d  general instruction from his p15ncipa1 not to traffic with slaves with- 
out a writtenpcrmit, it was Held, that although this, if trnc, threw the 
onus of further proof of defendant's guilt upou the Statc, yet it was not 
cnor  in the Judge to leave the enquiries to the jury, wliether these in- 
structions had becn abrogated, aud whether the defendant had specially 
approved of the act. State v. Pviuedt, 100. 

3. %%ere a case has been transmitted to this Court incgularly and impro- 
pcrly, ancl decided under the impression that it was heic by the consent 
of parties, on its appearing to the Court, at  the same term, that it mas not 
so bronght up by consent, the Court mill order thejurlgmcut to bc vacat- 
etl and the cause stricken from the docket. Nunn v. Tuylol-, 127. 

4. The heirs-at-lam of a deceased defenclnnt caunot, against the will of the 
plaintiff's lessor, make themselves a party to an action of ejectment, HI 
as to prevent thc suit from abating. Wutlcins v. Ecisley, 2%. 

5. Where an act~on of assumpsit was brought upon an unliquidated account: 
a judgment givcn against the defenllant, ancl an appeal taken to the 
county court, upon a default in that court, it was error to give: jndgment 
final for the sum recovered below, without an enquiry of damages, 
IfartS$e7d v. Jones, 309. 

6. The proper rule of practice is, for the party having the right to conclude, 
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to open tile argument; the opposite party then replies; and the former 
again replies in the way of conclusion. Stnk r. Dtr'id, 353. 

5 .  The rule of evidence, forbidding the counsel in a cause to ask a viitrwn 
on his side, leading cluestions, may, under certaiil peculiar circurnstance~, 
be rclased, or altogether aliandoned! at  the discretion of the presidinp 
Judge. The exercise of this tliscretion cannot, ordinarily, be appcaicd 
from, but when its effect is to deprire the party of' competent testinlony, 
an appeal is allowal~le. Gvi12ei. v. TTit tsoi l~ 45.5. 

8. One of the cii~eumstances, autliorizil?g such depl.ture, is wlicre one wit- 
ness is cdled to contradict another, ill whicli caw, the interroyatory niay 
be permitted to emljrnce rhe lal~g~iage propox4 to be coiitradictecl. Toid. 

9. Where a sum has bcen errolleouly founcl by the Jury against rilt: c k -  

fendnnt, it will not cure the error for tlle plaintifT to q&. to u n i t  A e  
amount tlins erroneously allowed, witllout actually doing so. Duiu Y. 

Cotoles, 519. 

vide I':JBCTWEST, 1, 2, 3 ) PROFERT O F  LETTERS OF .~D~IISlSTR.4TIOX. 

PriESUllPTIOS OF PlTM.EXT. 
I .  Where a bond has bern standing for ten years, and the prcs~i lnpt i~~~i  or 

payment froill the lapse of time is relied on, contiadictyy and false ri:tic- 
merit;; niatle by the tlcfeailant as to the time, place a?~d  manner ol' tiis- 
ellarging the bond, arc not suifii;ient to repel tlic prescmption. L u r e  v. 
,5'0~1'cei7: 235. 

2. Tlie pre~umption of payincnt arising from tlie lapse of tinie, applic:~l,lt, 
to a bond esccutctl in nliot1ii:r Starc: is that allowc~l by our lav ,  a n d  r i o t  

that mliicl~ prevailed in rlie State \rlieie the bond was executed. IIuz~.s 
r. C'myie; 394. 

PROOF. 
Vide I s n r c r m r ~ ,  1 

PUBTJC AGEST. 
Kherr: an order made by a county court. directed to a public agent, wrc- 

11iandin.y him to pay a contractor for mark done, is revoliei! hy a sutws- 
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quent court, such agent is discharged from a promise to pay such order 
made before the revocation. Dey v. Lee, 235. 

PURCHASE BY AN OFFICER MAKING A SALE. 
A sheriff or other officer cannot purchase at  his own sale, either by  himself 

or an agent. Stezvart v. Rutherford, 483. 

RAIL ROAD, 
Vide SUBSCRIPTION, kc.  ; XEGLIGEXCE ; DILIGEXCE ; REASOXABLE CARE. 

REASONABLE CARE. 
Vide DILIGESCE, kc., 1, 2, 3. 

REASOXABLE TIME. 
Twenty days is not a reasonable time to complete a contract, the partia 

living within twcnty miles, and one being bound and the other not. 
llfzkell v. Clcrnett, 240. 

RECORDARI. 
Khcre  the merits of a case tried before a justice of the peace, are clearly and 

deci~ledly for tlie party cast in tlie trial, and there mere circumstances 
tcucling lo sliow fraud and collusion betwccn tile successf~il party and tlic 
~nagist~.atc, m-ho mere  brother^, to deprive the former of'a fair trial, and 
of the right to appeal; Ih7d that a recordari was proper to be issued, and 
a ncw trial should be had. Lancccste~ v. B ~ u d y ,  79. 

Tide PLF.~~)ISGA~, 4. 

REFUNDIXG BOND. 
Vide ASSENT OF AN ADXIXISTRATOR 

REGISTRATIOS. 
1. A deed conreying slaves as a gift, but reserring '' enough of the liire of 

tlie said slares co~nfortably to support" the donor, is not a deecl in trast, 
but a deed of gift, and is not required to be registered within sis  months. 
The act of 1834, cli. 19, estenclmg tlie time for reristering deeds of gift 
to two ycars. appl~es to one esccnted April Sth, 1S.53, a year not having 
espired from its date to the time of that act's going into operation. Gor- 
 OIL V. Wilson, 64. 

2. A deed in trust to secure a separate use in property to a wife, is not re- 
quired to be proved and registered within six months, or be roid as to 

creditors and purchasers. Green v. xornegay, GG.  
3. The ccrt~ficate of a cle~k, endorsed upon a deed, or attached to it, show- 

ing that it was proven before him, in his county, followed by an order 
fbr registration, is sufficient, without shoving that it mas taken in his of- 
fice and a record made of such probate. Jvltnson v. Pendergrass, 479. 

RELErlSE. 
,Iltllougll one d ~ o s e  estate is divested and turned inlo mere right, cannot 

transfer his right by deed, to a stranger, yet, he may release i t  to a party 
In possesAon. Tilliams v. Gbuncil, 206. 
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REPEAL OF -4. PENAL STATUTE. 
Where a penal act, upon wllicll an indictment is founded, is repealed during 

the pelxielley of the indictment, the defendant is entitled to an acquittal. 
State v. Cress, 421. 

EESCISDISG AX ORDER. 
Vide E s r u s ~ ~ l j c  A RECORD. 

RETURX. 
Vide 3fas~.~nrus ; S~ERIFF. 

ROADS. 

1. I t  is not regnlar, npon the hearing of exceptions to) the report of n jury 
ortleieil to lay off n public roatl, for the court to consider of the propriety 
of si~cli order. dnc l~ r s  v. Antlers, 243. 

2. An appeal from the judg~nent of a county court, upon exceptions to the 
?ei~ort oi'a jury ordered to lay off a road bct~reen certain f e l w i i i i ,  only 
embraces such exceptions, aild does not tdie u p  tlie ~ i i e h  of tlie petition. 
Ibid. 

3. Cndcr tile act of 1811, cli. 36, reguiating the common schools, a scIiohr 
?eguliiily attending a coriln~oli ~chocjl, TTXS 1i0t h o ~ ~ l d  to T T - O T ~ ~  011 B public 
road during a holiday occuring ~ ~ i t l i i n  tlic period of the session, that is, 
during l11u time for which the teacher 71-as eniployed under the 13th see. 
ot' tile same act. Es'stes v. Olc;fbrcl, 474. 

CAIIT-11-ATS. 

S I I Z  OF AS I S F A S T ' S  LASD. 
1, Before thc lanil of an infant call be solii for clcl,i; under the petition of 

his guardian, there n i ~ t  be a j udpe l i t  of couK that t l~erc m s  a debt 
against die estate of tlie v-nril. C $ J C ~ ~ L ~  7.. XcLeci~z; 1.3. 

2 IL muqt alqo l ~ c  allcgcil in a petition fur sel!ing an infirnt's land, that the 
&lit to lic satisiicd,  as one against the auc(.stol.! and not siniply a debt 
co~itractetl b ~ -  t11c ward or his guarilinli. ILitl. 

SCIRE F-1CIAS TO SUBJECT BAIL. 

1. l suit x:is bro112lit in the co~iinty court: and ;I I~:ril-bond giveli for an 
nppewnuce in illat court; rlicre was a11 al,pcal mid filial judgmci~t in 
the supci.ior c o ~ u t ;  it n-as IIel~l that a sci. ia.; to c1::lrge the bail, could 
only bc broiiglit In the siiperior court. 3I/l./ier T-. T T I i t e .  116. 

2. In  a sci. fa. to suLgcct bail, it is anflicient to set out tlmt tlierc v a s  a 
judgii~ent, n-itliout stating the form of action in wl~icli it x-as obtained. 
1 bid. 

3. It is suficient to allege, generally! in a x i .  fa. against bail, that he be- 
came bonud. as bail, at  the time of the csecution of the original writ, 
and liabic by virtue of an Act of Aasei~ilily. 1Tliid. 
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SHERIFF. 

The words executed P. R. T., D. Sheriff," endorsed on a capias, which 
duly issued and came to the hands of the sheriff, are so much a due and 
legal return, as to make tlie sheriff liable as special bail, on the failure of 
h ~ m ,  or his deputy, to take a ball-bond. Tlbshinglon v. P7i~~so?a, 380. 

Vide JCDGE AXD JURY. 

SIGNING. 
Vide DEED, 4. 

SLANDER. 
1. Tillere, in an action for defamation, it appears that a defendant, author- 

ised by his relariou to lhe party addressed, to make a (, privileged coin- 
muriication," in professi~ig to do so, makes a false cliarge, the inference 
of rnalice is apins t  liim, and the burdcn i j  put upoil lliin to show t l ~ t  
he acted bona j i le.  T[Lkejelcl v. X~c;iLl~zc;ich-~ 327. 

2. TVhere a party autllorisecl to make a p~.icilegecl com~nz~nicctiio~~, stated 
false matter, and !is Honor left it to the jury to say whether, '! in co~ixnu- 
nicating  hat he had heard and believed to be true," lie acted in gootl 
faith, and there was no evidence that 11e had heard ally thing, nor any 
as to how he believed, it was held to be error. Ibitl. 

i. The words for which an action of dander was brougllt were, "that thc 
pli~iiitif had sworn f a ldy ,  in a t h l  before a justice of tlie peace, as to 
an account in his favor against the defendant;" Held, that tlie plaintiff' 
was not bouad to shorn tlmt the justice of the peace, before whom that 
trial was had, was duly coin:~~issioued. Pugh v. Xed, 367. 

4. One 1d1o prosecutes another ibr perjury in swearing to a matter that 
- ~ 

could not amount to a perjury, (beiilg ail immaterial fict;) cannot be pro- 
tected by proving the truth of his cliarge. Smith I-. Deuce?,, 513. 

SLAVE-SELLIXG LIQUOIIS TO A. 
Where a slare lianilecl money to a h e  negro in a liquor shop, who linniled 

it to the liquor-dealer, a i ~ d  1,eceivecl for it a quantity of spirits, ~vliich 
then and tliere was hancled by linn to the slave, it v a s  Xeld that he 
was not guilty of either sellr'7ig or yii.ii?q the spirits to the slave. ,Sta!t. 

v. h%pjiiils, 305. S. ??.--Stale v. Jina TTii~iit, 305. 

SLAVES. 
Vide HOXICIDE, 5.  

STATUTE OF LIMITATIOXS. 
1. I n  interval of'tmelve 11io11ths "or thereabou:~" in the actual occupation of 

land, is fatal to a titlc based u!~on an adwrse possession of sewn years, 
ui~der color of tit!e. TTic~d v. &?,in, 23. 

2. JVhere an aetiou of debt is brought onasimple contract, no subsequent pro- 
mise, ho~verer explicit, is si~fficieiit to take it out of the statute of linlito- 
tions. Branizocfi v. Bushiilell, 33. 



3. Where one receives money as an agent, no cause of action accrues un- 
til a demand IS made, and consequently, the statute of limitations runs 
only fi.oni that time. IIy.innn v. Gray,  155. 

4. The proviso for a new action within a year after a plaintiff has suffered 
a nonsuit, as a s i t~ ing against t11c statute of limitations, means that there 
must be tlie same real parties plaintiff, and the same cause of action in 
both, but there nted not be the same defendant in the new action asln 
the former; nor does the f x t  that the new action contains a second 
count upon the demise of other persons, make any difference. l17zlliams 
r. C'ow~cil, 206. 

5. Where a slave is put into the hands of a child, upon the marriage of 
such cliild, without any wi t ten  transfer, and afterwards the parent wills 
such dave to a third person, upon the death of the parent, tile possession 
of the child becomes adrerse towards the legatee, and the statute of lim- 
itations runs fi.om that period. Cutten v. Davis, 416. 

6. Where tliere js a. trust, created by the agreement of parties, the posses- 
sion of the cesltti que  trust is not adverse to that of the trustee, and can- 
not, no matter horn long it has been continued, divest the title of the 
trustee. l%lylor v. Gooch, 436. 

7 .  Where it x-as left uncertain \~lletller a possession (relied on to defeat an 
elder title) began in Fe'eBrua~y or Xclrcl~, ~vliich was insufficient, in law, 
if it began in the latter month, but good, if in the other, Held that the 
party alleging such possession, mas hound to show in which month it 
began, or he could talie no benefit from it. Zdmondston I-. Shelion, 451. 

8. Where a sla~-e had been entrusted to a distributee, on condition that he 
woulcl sign and deliver a refunding bo11i1, it was Held that the possession 
of the distributee was not adverse to the administrator. Ilowell v. John- 
s fon,  502. 

9. There v a s  an agreement to pay a debt in good cash notes, which was 
barred by the statute of limitations; aftenvarcls, within three years of' 
the bringing of tlie suit, the lhintiff asked the deienclal~t for the money, 
to IT-liich the defendant said he had paid part of it, and asked how much 
was the balance, IT-11ich tlie plaintiff stated to be a certain sum; the de- 
fendant then aslied if he could still pay in good cash ~ o t e s  ; to which the 
plaintiff replied he could clo so ; upon whii.11 the defendant said he \i-ould 
settle and make a11 right: it was Held that this took the original promise 
out of the operation of the statute. J ~ I C C Z L T T ~  v. ~lfcIi-esson, 510. 

10. Wi1ci.e a promise is b a r d  by the statute of limitations, and a n e v  pro- 
mise is made betveen the same parties, to do the same thing, the old 
promise is revived, and t l ~ e  replication to the statute, will be a general 
and not a special one. IbiJ .  

STATGTE OF FRAUDS. 
1. A promise (not in writing) by an administrator, that lie would see a 

debt of his testator paid, or mould pay it, is void under tlie statute of 
frauds. Sinitlwick v. Shepherd, 196. 
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2. Under the statute of frauds, a contract, in writing, to sell land, signed by 
the vendor, is good against him, although the correlative obligation of 
the buyer to pay tlie price, is not in writing, and cannot be enrorced 
against him. Xize7Z v. Burnett, 249. 

3. A contract to make good certain notes on mother, received in payment 
for property sold by the plaintiff to the defendant, provided the maker of 
such'notes was not good for tliern at  a certain day thereafter, is not 
witliiiia the meaning of the statute for the suppression of fkaud. BowZund 
v. O'Ror7ce1 337. 

SUBSTITUTIOS. 
A purchaser at  sheriff's sale, who gets a defective title, has no right, by 

substitution, to take the place of the creditor, and thus bring to his aid 
the dignity of such creditor's debt. Laws v. Thompson, 104. 

Vide DIGXITP of DEBTS. 

SUBSCRIPTIOX TO RAIL ROAD STOCK. 
1. IVIiere a party ~ilacle a contract, in ir-riting, to take shares of the stock 

of an incorporated company for constructing a rail-road; ul~der the au- 
thority of commissiouers, it is not coriipeteut for him to  pro^-e, by pard, 
that he made such suhscrjption on a condition as to the loeatioli of the 
road, vhich had not been compliecl ~vitli. Rail Rond v. Lectch, 340. 

2. One of the commissioners appointed, ~v i th  five others, at  a given place, 
to take subscriptions, under the charter of the Xorth-Carolina rail-road 
company, liacl no riglit in doing so, to g iw any ctsswnnces as to the line 
of location that would be adopted for tlie road. Ibicl. 

3, A stockholder in a rail-road company, who seeks toavoicl the payment of 
his subscription, upon the ground that one of the termini TTX materially 
changed from that designated in the charter, m~ist  show that the altera- 
tion was made without his concurrence or conqent. Ibid. 

4. Slihetl~er, in this case, if he liad objected to the change of tlie terminus, 
inasmuch as he had power to prercnt it by an injui~ction or niaandarn~~e. 
the Court would 'have regarded the defense as ralid, Quere ? Ibid .  

SCPREZIE COURT. 
Vide PRACTICE, 3. 

TEXSNCY. 
Where a person had rented a place to another to make a crop, in wliich 

they were to go halves, the owner furnishing a horse, jt was Held to be 
a teaancy, and the tenant might bring trespass agaiust his larldlord for 
fbrcibly entering and breaking his close. Eutchell v. K?mB~oug7~, 163. 

Viclc DAMAGES, 2. 

TRESPASS. 
Vide JOIXT-OWXERSIIIP, 2 ; JOIST-TRESPASSER, 1. 

TRUST ESTATE. 
Vide STAT. LIM. 6. 
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USLTRY. 
A negotiable instrument made for the purpose of being sold in the market 

a t  the best price, endolsed by the payee in furtherance of tliat purpose, 
and sold for cash, by the agent of the maker, at a greater discount than 
six per cent. per annum, is usurious. Bynuri  v. 120gel.s~ 399. 

WARRASTP. 
A warranty on the sale of a soda-fountain, that it was iiz good conditioi~, is 

broken, ii; from an inherent clcfect in its construction, existing at tile 
time of the sale, it was liable to get out of order, frum time to tirrie, and 
from tliat cause failed LO answer the purposes f i r  ~vliich it iva3 deqigned, 
although it mss in a condition to make good soda-water on the day of eak. 
Pi.iichard v. Fox, 140. 

Vide Dlara~Es, 2 ; JOIST-OV-NERSBIP. 

WASTE. 
It is no objection to an action on the case in the na tn~e  of 31-nste, that fne 

reversioner purchased the estate of the particular tenant, after t l ~ e  y,-as:e 
was committed. Dzqwee v. D u p e e ,  387. 

WILL. 
TYhere the ~ ~ o r d  issue is used in a vill, in relation to the interests of a. siirl 

and three dsugl~teis of the testator, aild as to the cin~~gllrel~s, it is clcnr 
from otlicr piorisions of the ~vill, (iateqxetecl cnclcr. a sct~led rule of law) 
that chilchen 7i~Z127 ut theii. d e a t h  are mesni, tl:c ~ m c  ilrcrmilig muft  he 
attributed to it in regard to the son. Gibson v. Gibson, 425. 

Vide DEVIS~VIT vEL S O X ,  1, 2, 3, 4. 

l~rITNESS-C03fPETENCy OF. 
Vlde E~-IUI,YCE, 3, 4, 8, 0, 12, 17. 

WRIT OF ERROR. 
Vide PLEIDIXG, 3. 




